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RPLY 
JAMES W. KWON, ESQ. 
Nevada Bar No. 8146       
JAMES KWON, LLC 
6280 Spring Mountain Rd., Suite 100 
Las Vegas, Nevada 89146 
P: (702) 515-1200 
F: (702) 515-1201 
jkwon@jwklawfirm.com 
Attorney for Sheryl Atterberg,  
on behalf of Her Adult Ward,  
Defendant, Rodney Wilkinson 

 
DISTRICT COURT 
FAMILY DIVISION 

COUNTY OF CLARK, STATE OF NEVADA 
 
TESSIE ELMA ALMARIO, 
 

Plaintiff, 
vs. 
 
SHERYL ATTERBERG, ON BEHALF 
OF HER ADULT WARD RODNEY 
WILKINSON, 

Defendant. 
 

 
Case No.: D-19-596071-D 
Dept.:       U 

 
 
 

Hearing Date:  2/4/2021 
Hearing Time: 1:30 PM 

 
 

 
REPLY IN SUPPORT OF DEFENDANT’S MOTION TO SET ASIDE 

THE DIVORCE DECREE PURSUANT TO NRCP 60(b)  
AND  

OPPOSITION TO PLAINTIFF’S COUNTERMOTION FOR 
ATTORNEY’S FEES AND RELATED RELIEF 

 
COMES NOW Sheryl Atterberg, Co-Guardian for her Adult Ward, 

Defendant, Rodney Wilkinson, through her attorney of record, James W. Kwon, 

Esq., of the law firm James Kwon, LLC, and respectfully submits her Reply in 

Case Number: D-19-596071-D

Electronically Filed
2/3/2021 6:55 PM
Steven D. Grierson
CLERK OF THE COURT
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Support of Defendant’s Motion to Set Aside Divorce Decree Pursuant to NRCP 

60(b). Sheryl Atterberg (“Defendant”) is requesting that the Court set aside the 

Decree of Divorce, filed February 12, 2020 in the above-stated matter, and 

Defendant Rodney Wilkinson’s Answer, filed January 17, 2020. 

This Reply is based upon all pleadings and papers on file, the points and 

authorities contained herein, the Declarations included herewith, and any 

evidence or oral argument adduced at the time of the hearing on this matter. 

Dated this 3rd day of February 2021. 

JAMES KWON, LLC  
 

/s/ James W. Kwon, Esq.    
JAMES W. KWON, ESQ. 
Nevada Bar No. 8146 
6280 Spring Mountain Rd., Suite 100 
Las Vegas, Nevada 89146 
Attorney for Sheryl Atterberg, on behalf of 
Her Adult Ward, Defendant, Rodney 
Wilkinson 

 
MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiff, Tessie Elma Almario fka Tessie Elma Wilkinson (“Tessie”) 

argues that Defendant, Rodney Wilkinson (“Rodney”), did not lack contractual 

capacity when she coerced Rodney into signing the Decree of Divorce, but lacks 

any actual evidence supporting her statement including any medical records. 

Tessie further argues that Rodney was diagnosed with the onset of dementia in 

May 2020 and was therefore, cognizant and maintained contractual capacity at the 
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time that Rodney had notarized the Decree of Divorce. However, in the same 

medical records that diagnosed Rodney with the onset of dementia in May 2020, 

Rodney had informed medical personnel he is “Married (Notes: Wife does not 

live with the patient.)” and “Patient would like his wife to come home for a little 

bit.” See Exhibit 2 to Defendant’s Motion. These statements were taken only three 

(3) months after the Decree of Divorce had been filed, barely four (4) months after 

Rodney had notarized said Decree. To the best of Defendant’s knowledge, Tessie 

does not have education or experience in the medical field and is not qualified to 

determine whether Rodney maintained or lacked contractual capacity.  

As stated in Defendant’s Motion, Defendant intends to retain the services 

of an expert witness, a neurologist named Dr. Paul H. Janda, Esq., to review 

Rodney’s medical records and prepare an expert report. Dr. Janda’s Curriculum 

Vitae is attached as Exhibit A and includes, but is not limited to: 

EDUCATION__________________________________ 
University of Nevada, Las Vegas, William S. Boyd 
School of Law, Las Vegas, NV – doctorate of 
jurisprudence, May 2016 
Touro University College of Osteopathic Medicine, 
Vallejo, CA - medical degree in May of 2007 
University of California at Berkeley, Berkeley, CA - two 
degrees earned: Molecular and Cell Biology, and 
Psychology - awarded in May of 2001 
Stanford University, Stanford, CA – premedical 
curriculum commenced in 1995 

Contact has been made with Dr. Janda, but, unfortunately, his expert report would 
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not have been ready before the hearing on this matter. Defendant still plans on 

retaining the services of Dr. Janda to provide an expert report that will show that 

Rodney lacked contractual capacity when he notarized the Decree of Divorce and 

at the time he signed and filed his Answer to the Complaint for Divorce.  

 The simple fact is that Defendant has made allegations which, if proven 

true, would entitle him to relief. Therefore, this Court must, unless it summarily 

grants Defendant’s Motion based on the pleadings itself, hold an evidentiary 

hearing. At said evidentiary hearing, Defendant will show via, inter alia, expert 

testimony from Dr. Janda that Rodney lacked contractual capacity when the 

Decree was signed.  

 Tessie further argues that the Decree of Divorce was fair and equitable. 

Also previously stated in Defendant’s Motion, Nevada Policy and Law are clear 

that a Court must, absent a compelling reason otherwise, make an equitable 

distribution of the marital estate. Nev. Rev. Stat. Ann. § 125.150. The Decree of 

Divorce divided the community assets as follows: 

IT IS FURTHER ORDERED that the following 
community property shall be set over and hereby awarded 
to Rodney Wilkinson as his sole and separate property: 
1. The Chevrolet Suburban VIN ending in 9469; 
2. AI1 personal property owned prior to the marriage; 
3. Any and all current and future retirement accounts, 
savings plans, IRA, pension plans or otherwise in his name 
only not otherwise herein named; 
4. Any and all wearing apparel, personal ornaments, 
and jewelry belonging to him; 
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5. Any and all bank accounts in his name only not 
otherwise herein named; and 
6. Any personal items currently in his possession. 
 
 IT IS FURTHER ORDERED that the following 
community property shall be set over and hereby awarded 
to the Tessie Wilkinson as her sole and separate property: 
1. US Bank account ending in the numbers 8904 with a 
current approximate value of $373; 
2. The real property located at 8382 Hollywood Hills 
Ave, Las Vegas, Nevada 89178; 
3. The real property located at 5730 Road 10, 
Goodland, Kansas 67735; 
4. The 2012 Chevrolet Corvette VIN ending in 0723; 
5. The Service Truck VIN 2GCFK29K951206963; 
6. The 1977 Kenworth Winch Truck VIN 155197SG2; 
7. The following heavy equipment: 

a. P & H 140 Ton crane , Model 9125-TC; 
b. Manitowac 100 ton crane, Model 3900A, SN 
39670; 
c. Lima 90 ton crane, Model 990TC; 
d. P & H 90 ton crarAc, Model 8115TC, SN 
35419; 
e. P & H 50 ton crane; 
f. P & H 25 ton crane; 
g. P & H 70 ton crane; 
h. 2 bulldozers; 
i. 1977 Kenworth YIN 055097SGL; 
j. 1972 Peterbilt ID 41337P, FHP364802; 
k. 1955 Mack VIN B70511209; 
1. 1955 Kenworth VIN 64338;  
m.1959 Mack VIN B73S1370; 
n. 1962 Mack winch truck; 
o. 6000 Cherry Picker; 
p. 100 ton press; 
q. Lo Boy 35 ton Cozad Trailer CC80062; 
r. 1993 Western Star Boom Truck Serial No. 
2WKIIDCCHIPK931154; 
s. 750 Holmes Wrecker Tow Truck; 
t. Autocar Winch Truck; 



 

Page 6 of 13 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

JA
M

E
S 

K
W

O
N

, L
L

C
 

62
80

 S
PR

IN
G

 M
O

U
N

TA
IN

 R
O

A
D

, S
U

IT
E 

10
0 

LA
S 

V
EG

A
S,

 N
EV

A
D

A
 8

91
46

 
TE

L.
: (

70
2)

 5
15

-1
20

0 
– 

FA
X

: (
70

2)
 5

15
-1

20
1 

u. Maritime Hydraulic Drilling Rig; 
v. Any and all tools located at 5730 Road 10, 
Goodland, Kansas 67735. 

14. Any and all rights assigned to Rodney Wilkinson 
through the contract with Da Fontenot of Synergy Oil 
Field Services, LLC. 
8. All personal property owned prior to the marriage; 
9. Any and all current and future retirement accounts, 
savings plans, IRA, pension plans or otherwise in her 
name only; 
10. Any and all wearing apparel, personal ornaments, 
and jewelry belonging to her; 
11. Any and all bank accounts in her name only; and 
12. Any personal items currently in her possession. 

 

The Decree of Divorce divided the community debts as follows: 

IT IS FURTHER ORDERED that the following 
community debts shall be set over and hereby awarded to 
Rodney Wilkinson as his sole and separate debts: 
1. The loan on the real property located at 5730 Road 
10, Goodland, Kansas 67735; 
2. The loan through Dorman Renewable Fuels, LLC in 
the approximate amount of $20,000; 
3. Any and all tax debts in his name only; 
4. Any and all student loan debts in his name only; 
5. Any and all credit card debt in his name only; 
6. Any and all credit instruments in his name only. 
 

IT IS FURTHER ORDERED that the following 
community debts shall be set over and hereby awarded to 
Tessie Wilkinson as her sole and separate debts: 
1. The Chase credit account ending in the numbers 
9416 with an approximate current balance of $3,860; 
2. The US Bank credit account ending in the numbers 
9270 with an approximate current balance of $4,300; 
3. Any and all student loan debts in her name only; 
4. Any and all credit card debt in her name only; 
5. Any and all credit instruments in her name only. 
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Such a division of assets and debts shocks the conscious. After all we are 

talking about a marriage wherein Tessie brought no assets into the marriage and 

contributed absolutely nothing during the 12-year marriage. 

It is important to note that Tessie did not live with Rodney or even in the 

same state as Rodney for most of the marriage and had no contact with Rodney 

from at least February 2013 until sometime in 2019 when, presumably, the million 

dollars1 that Tessie had absconded with ran out.  

Even after a cursory review of the preceding division, a reasonable person 

with no legal training would determine this division is not fair or equitable by any 

means. Tessie’s argument that “Rodney disclosed he no longer wanted to own or 

be responsible for anything – he simply wanted to live at the farmhouse and work” 

is profoundly ridiculous. See page 7, lines 14-15 of Plaintiff’s Opposition, filed 

February 2, 2021. Especially considering that Tessie was awarded the farmhouse 

in the Decree of Divorce and then proceeded to evict Rodney from the farmhouse. 

See Exhibit B. 

/ / / 

/ / / 

 
1 Tessie argues “[w]hat Sheryl conceals from the Court is the parties had just sold some real 
estate for 2.5 million dollars.” What Tessie conceals from the Court is that the property was 
Rodney’s inheritance from the death of his mother and that Tessie had no legal right to any of 
the proceeds from the sale of the property. 



 

Page 8 of 13 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

JA
M

E
S 

K
W

O
N

, L
L

C
 

62
80

 S
PR

IN
G

 M
O

U
N

TA
IN

 R
O

A
D

, S
U

IT
E 

10
0 

LA
S 

V
EG

A
S,

 N
EV

A
D

A
 8

91
46

 
TE

L.
: (

70
2)

 5
15

-1
20

0 
– 

FA
X

: (
70

2)
 5

15
-1

20
1 

To further evidence Tessie’s, not Defendant’s, excessive greed, the Decree 

of Divorce awarded Tessie spousal support as follows: 

IT IS FURTHER ORDERED that Tessie Wilkinson 
shall receive the sum of $3,000 per month from Rodney 
Wilkinson for the duration of her life as and for Spousal 
Support. This amount shall be due on or before the 10th 
day of each month. 

Tessie not only received over one (1) million dollars from Rodney’s inheritance, 

withdrew thousands upon thousands of dollars of Rodney’s inheritance from the 

parties’ joint account before Rodney knew and could close the account, and 

receive all of the parties assets and none of their debt, Tessie was set to receive 

$3,000 a month from Rodney for the rest of “her life” as spousal support resulting 

from a marriage that lasted less than twelve (12) years and wherein Tessie lived 

in Nevada for seven (7) of those years. That simply does not make sense. 

 Additional arguments Tessie stated in her Opposition that were nonsensical 

and equally absurd are responded to as follows: 

▪ Rodney did not initiate the divorce, which is evidenced by the fact 

that Tessie filed the Complaint for Divorce. 

▪ Defendant was not estranged from Rodney. In fact, Defendant called 

Rodney every month since at least 2007 and visited him every 

Christmas since Defendant lived out of state. Defendant has called 

Rodney every day since November 2016. Phone records can provide 
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evidence of this. Rodney even lived with Defendant and her husband 

for about a month in 2017. 

▪ Rodney’s Trust does state that under no circumstances should his 

brother or sister receive any distribution of his assets upon death, but 

several pages into Rodney’s Trust he had handwritten “Sheryl 

Atterberg, my sister” and initialed the provision “(c) If neither of the 

foregoing survive me, then I direct that all trust proceeds be 

distributed to Sheryl Atterberg, my sister.”  

▪ Defendant’s co-guardianship provides her with unrestricted powers 

and duties over Rodney’s person. See Exhibit 1, PLT000003 of 

Plaintiff’s Appendix of Exhibits, filed February 2, 2021. Defendant’s 

co-conservatorship provides her with unrestricted powers and duties 

over Rodney’s estate. See Exhibit 1, PLT000006 of Plaintiff’s 

Appendix of Exhibits. 

▪ Defendant called Social Services to perform a health and wellness 

check on Rodney, not Tessie. 

▪ Defendant has been diligently attempting to rectify Tessie’s 

manipulation and greed. Defendant was not aware of the Decree of 

Divorce until April 2020 when the Sherman County Assessor’s 

Office provided her with a copy because they were concerned with 
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the inequitable and unfair division of assets and debt in the Decree. 

See Exhibit C. After learning of the Decree, Defendant contacted an 

attorney licensed in Nevada who instructed Defendant she needed to 

obtain guardianship before attempting to set aside the Decree. 

Obtaining guardianship was largely delayed due to Covid-19. Once 

guardianship was established, said attorney could not assist 

Defendant with her matter due to health issues.  

Lastly, Tessie is not entitled to attorney’s fees and costs because 

Defendant’s Motion was not baseless or filed in bad faith, as evidenced by her 

foregoing argument. 

WHEREFORE, Sheryl Atterberg, on behalf of her adult ward, Defendant, 

Rodney Wilkinson, respectfully requests that Defendant’s Motion be granted in 

its entirety and Plaintiff take nothing by way of her Countermotion. 

Dated this 3rd day of February 2021. 

JAMES KWON, LLC  
 

/s/ James W. Kwon, Esq.    
JAMES W. KWON, ESQ. 
Nevada Bar No. 8146 
6280 Spring Mountain Rd., Suite 100 
Las Vegas, Nevada 89146 
Attorney for Sheryl Atterberg, on behalf of 
Her Adult Ward, Defendant, Rodney 
Wilkinson 
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DECLARATION OF SHERYL ATTERBERG 
 

I, Sheryl Atterberg, being first duly sworn, deposes and states as follows: 

1. I am the Co-Guardian for Defendant, Rodney Wilkinson, an Adult 

Ward, in the aforementioned matter. 

2. I have read the foregoing Reply in Support of Defendant’s Motion to 

Set Aside Divorce Decree Pursuant to NRCP 60(b) and the factual averments it 

contains are true and correct to the best of my knowledge, except as to those 

matters based upon information and belief, and as to those matters, I believe them 

to be true. Those factual averments contained in the foregoing Motion are 

incorporated herein as if set forth in full. 

3. Pursuant to NRS 53.045, I declare under penalty of perjury under the 

law of the State of Nevada that the foregoing is true and correct. 

EXECUTED on this 3rd day of February, 2021. 

 
      /s/ Sheryl Atterberg  

SHERYL ATTERBERG  
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DECLARATION OF STEVEN ATTERBERG  

I, Steven Atterberg, being first duly sworn, deposes and states as follows: 

1. I am the Co-Guardian for Defendant, Rodney Wilkinson, an Adult 

Ward, in the aforementioned matter. 

2. I have read the foregoing Reply in Support of Defendant’s Motion to 

Set Aside Divorce Decree Pursuant to NRCP 60(b) and the factual averments it 

contains are true and correct to the best of my knowledge, except as to those 

matters based upon information and belief, and as to those matters, I believe them 

to be true. Those factual averments contained in the foregoing Motion are 

incorporated herein as if set forth in full. 

3. Pursuant to NRS 53.045, I declare under penalty of perjury under the 

law of the State of Nevada that the foregoing is true and correct. 

EXECUTED on this 3rd day of February, 2021. 

 
      /s/ Steven Atterberg  

STEVEN ATTERBERG 
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CERTIFICATE OF SERVICE 
 

Pursuant to NRCP 5(b), I hereby certify that Reply in Support of 

Defendant’s Motion to Set Aside Divorce Decree Pursuant to NRCP 60(b) in the 

above-captioned case was served this 3rd day of February, 2021 as follows: 

[ X ]   pursuant to Rule 9 of the Nevada Electronic Filing and Conversion 
Rules and Administrative Order 20-17 p. 12 Captioned “In the 
Administrative matter Regarding All Court Operations in Response 
to COVID-19,” by mandatory electronic service through the Eighth 
Judicial District Court’s electronic filing system: 

 
  Dina DeSausa Cabral  DinaD@HoflandLaw.com 
 
  Bradley J. Hofland, Esq.  BradH@HoflandLaw.com 
 
  Nikki Woulfe   Clerk@HoflandLaw.com  
  

Dated this 3rd day of February 2021. 
 
    /s/ Crystal Ann Gorzalski     

     An employee of the Law firm James Kwon, LLC 
 
 

mailto:DinaD@HoflandLaw.com
mailto:DinaD@HoflandLaw.com
mailto:BradH@HoflandLaw.com
mailto:BradH@HoflandLaw.com
mailto:Clerk@HoflandLaw.com
mailto:Clerk@HoflandLaw.com
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Re gister of Actions
Case No. D-19-596071-D

Tessie E Wilkinson, Plaintiff
vs.
Rodney Wilkinson, Defendant. §
§
§
§
§
§

Case Type: Divorce - Complaint
Subtype: Complaint No Minor(s)

Date Filed: 09/09/2019
Location: Department U

Cross-Reference Case Number: D596071

Party Information

Lead Attorneys
Defendant Wilkinson, Rodney James W. Kwon

  Retained
702-515-1200(W)

  613 Eagle Drive Apt 36
  Newton, ND 58763

 

Plaintiff Wilkinson, Tessie E  Now Known
As  Almario, Tessie Elma

Bradley J. Hofland
  Retained
702-895-6760(W)  8382 Hollywood Hills Ave

  Las Vegas, NV 89178

Events & Orders of the Court

02/04/2021  All Pending Motions 
(1:30 PM)
(Judicial Officer Throne, Dawn R.)
 

   

Minutes
02/04/2021 1:30 PM

- DEFENDANT'S MOTION TO SET ASIDE THE DIVORCE DECREE
PURSUANT TO NRCP 60(b)...PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MOTION TO SET ASIDE THE DECREE OF
DIVORCE PURSUANT TO NRCP 60(b) AND COUNTERMOTION
FOR ATTORNEY'S FEES AND RELATED RELIEF
Attorney Hofland
appeared by video for Plaintiff.
Plaintiff appeared by video. Attorney
Kwon appeared by video for Defendant. Defendant appeared
telephonically. Argument by counsel. The COURT FINDS that the
Court has jurisdiction to consider Defendant's motion under 60(b). It is
this Court's Decree of Divorce. The COURT FINDS that Defendant's
motion is timely based on the guardians ability to act on Defendant's
behalf if he was not competent during 2020. The Court noted that the
civil case has nothing to do with this case. The guardians, on behalf of
the ward, can file a civil suit for civil damages if there was fraud
separate and apart from what this Court's authority would be. COURT
ORDERED:
Defendant's motion is GRANTED under 60(b)3 and
60(b)6. A prima facie case has been made and an evidentiary hearing
is GRANTED. The time shall be divided between both counsel.
Defendant shall issue a new JOINT PRELIMINARY INJUNCTION and
serve it. Neither party shall dispose of any assets. Plaintiff shall file a
General FINANCIAL DISCLOSURE FORM (FDF) by February 26,
2021 and serve that. Defendant's guardians can fill out a General FDF
of what Defendant's living expenses are and any income and counsel
shall file that and serve that by February 26, 2021. Discovery is open.
The Court's staff shall issue a Trial Management Order. If the evidence
shows that Defendant was competent at the time of signing in 2020,
the Plaintiff's request for ATTORNEY FEES shall be considered.
Calendar Call SET for 7/7/21 @ 11:00 A.M. Non-Jury Trial SET for
7/16/21 @ 9:00 A.M. (Stack 1 - Full Day) (Defendant's competency at
the time of signing and how much Plaintiff knew about it.)
Attorney
Kwon shall prepare the Order from today's hearing and counsel shall
review and sign off.

 
Return to Register of Actions
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RPRI 

JAMES W. KWON, ESQ. 
Nevada Bar No. 8146       
JAMES KWON, LLC 
6280 Spring Mountain Rd., Suite 100 
Las Vegas, Nevada 89146 
P: (702) 515-1200 
F: (702) 515-1201 
jkwon@jwklawfirm.com 
Attorney for Defendant 

 
EGHTH JUDICIAL DISTRICT COURT 

FAMILY DIVISION 

COUNTY OF CLARK, STATE OF NEVADA 
 
TESSIE E. WILKINSON a/k/a TESSIE 
ELMA ALMARIO, 
 

Plaintiff, 
vs. 
 
SHERYL ATTERBERG, ON BEHALF 
OF HER ADULT WARD RODNEY 
WILKINSON, 

Defendant. 
 

 
Case No.: D-19-596071-D 
Dept.:       U 

 
 
 

REQUEST FOR ISSUANCE OF 

JOINT PRELIMINARY 

INJUNCTION 

 

 
   

Sheryl Atterberg, on behalf of her adult ward, Defendant, Rodney Wilkinson, 

by and through her attorney of record, James W. Kwon, Esq., of the law firm of 

 / / / 

 / / / 

 / / / 

 / / / 

 / / / 

Case Number: D-19-596071-D

Electronically Filed
2/4/2021 3:59 PM
Steven D. Grierson
CLERK OF THE COURT
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James Kwon, LLC, respectfully request that the Court issue a Joint Preliminary 

Injunction in the above-entitled action pursuant to EDCR 5.518.   

 DATED this 4th day of February, 2021. 

JAMES KWON, LLC  
 
       /s/ James W. Kwon, Esq.   

JAMES W. KWON, ESQ. 
Nevada Bar No. 8146 
6280 Spring Mountain Rd., Suite 100 
Las Vegas, Nevada 89146 

       Attorney for Defendant 

 

 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that on the 4th day of February, 2021, pursuant to NRCP 5, I 

caused service of a true and correct copy of the foregoing Request for Issuance of 

Joint Preliminary Injunction to be made electronically via the Eighth Judicial 

District Court electronic filing system upon the following parties at the e-mail 

addresses listed below: 

  Dina DeSausa Cabral  DinaD@HoflandLaw.com 
 
  Bradley J. Hofland, Esq.  BradH@HoflandLaw.com 
 
  Nikki Woulfe   Clerk@HoflandLaw.com  
  

DATED this 4th day of February, 2021. 

 
  /s/ Crystal Ann Gorzalski  

 An employee of JAMES KWON, LLC 

mailto:DinaD@HoflandLaw.com
mailto:DinaD@HoflandLaw.com
mailto:BradH@HoflandLaw.com
mailto:BradH@HoflandLaw.com
mailto:Clerk@HoflandLaw.com
mailto:Clerk@HoflandLaw.com
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

**** 
 
TESSIE E WILKINSON, PLAINTIFF 

VS. 

RODNEY WILKINSON, DEFENDANT. 

CASE NO:  D-19-596071-D 
            

DEPARTMENT U     

 

JOINT PRELIMINARY INJUNCTION 
 

Notice: This injunction is effective upon the requesting party when issued and against 
the other party when served.  This injunction shall remain in effect from the time of 
its issuance until trial or until dissolved or modified by the court. 
 
TO:  Plaintiff and Defendant: 

 PURSUANT TO EIGHTH JUDICIAL COURT RULE 5.518, YOU, AND ANY 

OFFICERS, AGENTS, SERVANTS, EMPLOYEES OR A PERSON IN ACTIVE 

CONCERT OR PARTICIPATION WITH YOU, ARE HEREBY PROHIBITED AND 

RESTRAINED FROM: 

 

1. Transferring, encumbering, concealing, selling or otherwise disposing of any of your 

joint, common or community property of the parties or any property which is the 

subject of a claim of community interest, except in the usual course of conduct or for 

the necessities of life or for retention of counsel for the case in which this Injunction 

is obtained; or cashing, borrowing against, canceling, transferring, disposing of, or 

changing the beneficiaries of:,  

a. Any retirement benefits or pension plan held for the benefit (or election for 

benefit) of the parties or any minor child; or 

b. Any insurance coverage, including life, health, automobile, and disability 

coverage; 

 without the written consent of the parties or the permission of the court. 

Case Number: D-19-596071-D

Electronically Filed
2/9/2021 11:24 AM
Steven D. Grierson
CLERK OF THE COURT
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2. Molesting, harassing, stalking, disturbing the peace of or committing an assault or 

battery on the person of the other party or any child, stepchild, other relative or family 

pet of the parties.  

3. Relocating any child of the parties under the jurisdiction of the State of Nevada from 

the state without the prior written consent of all parties with custodial rights or the 

permission of the court. 

 

DATED this 9th day of February, 2021: 

  

_________________________________ 
Rebecca L. Burton 

       Presiding Judge, Family Division 
 

 
 

February 9, 2021

CERTIFIED COPY
ELECTRONIC SEAL (NRS 1.190(3))



TESSIE E. WILKINSON

RODNEY WILKINSON

D-19-596071-D

FRIDAY, JULY 16, 2021 at 9:00AM (stack #1)

WEDNESDAY, JULY 7, 2021 at 11:00AM

WEDNESDAY, JUNE 16, 2021 by 5:00PM

FRIDAY, JULY 2, 2021 by 5:00PM

Case Number: D-19-596071-D

Electronically Filed
2/10/2021 1:58 PM
Steven D. Grierson
CLERK OF THE COURT











10 February



BRADLEY J. HOFLAND, ESQ.
bradh@hoflandlaw.com
Attorney for Plaintiff

JAMES W. KWON, ESQ.
james@jwklawfirm.com
Attorney for Defendant



















Rodney Wilkinson
2/28/195565

Case Number: D-19-596071-D

Electronically Filed
2/25/2021 6:23 PM
Steven D. Grierson
CLERK OF THE COURT









































Case Number: D-19-596071-D

Electronically Filed
3/5/2021 2:25 PM
Steven D. Grierson
CLERK OF THE COURT
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: D-19-596071-DTessie E Wilkinson, Plaintiff

vs.

Rodney Wilkinson, Defendant.

DEPT. NO.  Department U

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/9/2021

Bradley Hofland Bradh@hoflandlaw.com

Dina DeSousa Cabral DinaD@hoflandlaw.com

James Kwon, Esq. jkwon@jwklawfirm.com

Nikki Woulfe clerk@hoflandlaw.com

Legal Assistant LegalAssistant@jwklawfirm.com

Crystal Ann Gorzalski cgorzalski@jwklawfirm.com

If indicated below, a copy of the above mentioned filings were also served by mail 
via United States Postal Service, postage prepaid, to the parties listed below at their last 
known addresses on 3/10/2021

James  Kwon James Kwon, LLC
Attn: James Kwon, Esq
6280 W. Spring Mountain Rd., #100
Las Vegas, NV, 89146



Case Number: D-19-596071-D

Electronically Filed
3/9/2021 11:56 AM
Steven D. Grierson
CLERK OF THE COURT
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Re gister of Actions
Case No. D-19-596071-D

Tessie E Wilkinson, Plaintiff
vs.
Rodney Wilkinson, Defendant. §
§
§
§
§
§

Case Type: Divorce - Complaint
Subtype: Complaint No Minor(s)

Date Filed: 09/09/2019
Location: Department U

Cross-Reference Case Number: D596071

Party Information

Lead Attorneys
Defendant Wilkinson, Rodney James W. Kwon

  Retained
702-515-1200(W)

  613 Eagle Drive Apt 36
  Newton, ND 58763

 

Plaintiff Wilkinson, Tessie E  Now Known
As  Almario, Tessie Elma

Bradley J. Hofland
  Retained
702-895-6760(W)  8382 Hollywood Hills Ave

  Las Vegas, NV 89178

Events & Orders of the Court

04/28/2021  Motion 
(10:00 AM)
(Judicial Officer Throne, Dawn R.)
Plaintiff's Notice of Motion and Motion for Expert Examination/Evaluation

 

   

Minutes
04/28/2021 10:00 AM

- MOTION: PLAINTIFF'S NOTICE OF MOTION AND MOTION FOR
EXPERT EXAMINATION/EVALUATION.
BlueJeans/video hearing.
Dina De Sousa, Esq., Nevada Bar No.: 15032, present on behalf of
Plaintiff.
The Court noted the papers and pleadings on file.
Discussion/argument regarding Independent Medical Examiner
(IME)/psychiatry (Plaintiff), neurologist (Defendant), and discovery
related matters.
The Court noted Nevada Rules of Civil Procedure
(NRCP) 35, as there are logistical issues (as Defendant is in another
state).
The Court further noted that the Colorado Courts have deemed
Defendant incompetent.
The Court clarified what is relevant in this
post divorce action and therefore, COURT ORDERED, as follows:
The
parties FINANCIAL STATUS at the time leading up to the DIVORCE
and entry of DECREE OF DIVORCE is relevant.
Request for
PSYCHIATRIST to become involved in this matter is GRANTED.
Both
experts shall have access to the MEDICAL RECORDS in this case.
PER STIPULATION, Independent Medical Examination (IME) to be
completed. Counsel shall discuss logistical issues and to be included
in their Stipulation and Order.
Health Insurance Portability and
Accountability Act (HIPAA) to be signed as deemed necessary.
Ms. De
Sousa shall prepare the Order from today's hearing and Mr. Kwon
shall countersign.

 
05/19/2021 10:30 AM

 
   Parties Present
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Case Number: D-19-596071-D

Electronically Filed
5/18/2021 6:04 PM
Steven D. Grierson
CLERK OF THE COURT
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EIGHTH JUDICIAL DISTRICT COURT, FAMILY DIVISION 
CLARK COUNTY, NEVADA 

 
 
 

 
 
TESSIE ELMA ALMARIO,  
 
                                Plaintiff, 
 
vs. 
 
SHERYL ATTERBERG, ON 
BEHALF OF HER WARD  
RODNEY WILKINSON,  
 
  
                               Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

CASE NO.:  D-19-596071-D 
DEPT NO.:  U 
 
PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR 
PROTECTIVE ORDER PRECLUDING 
PLAINTIFF FROM TAKING THE 
VIDEO DEPOSITION OF DEFENDANT 
RODNEY WILKINSON PURSUANT TO 
NRCP 26, FOR ATTORNEY’S FEES 
AND COSTS, AND FOR ALL OTHER 
RELATED RELIEF AND 
COUNTERMOTION FOR 
ATTORNEY’S FEES AND COSTS AND 
RELATED RELIEF. 
 
(Before the Discovery Commissioner) 
 
ORAL AGRUMENT REQUESTED  
 

COMES NOW, Plaintiff Tessie Elma Almario (“Tessie”), by and through her 

attorneys, Bradley J. Hofland, Esq. of Hofland & Tomsheck, and hereby submits 

this Opposition to Defendant’s Motion for Protective Order precluding Plaintiff 

from taking the Video Deposition of Defendant Rodney Wilkinson pursuant to 

NRCP 26, for Attorney’s Fees and costs, and for all other related relief and 
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Nevada Bar No. 6343 
228 South 4th Street, 1st Floor 
Las Vegas, Nevada 89101 
Telephone: (702) 895-6760 
Facsimile:   (702) 731-6910 
bradh@hoflandlaw.com  
Attorney for Plaintiff, Tessie Elma Almario 
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Plaintiff’s Countermotion for Attorney’s Fees and costs and related relief and 

respectfully requests this Court to:   

1. Deny Defendant’s Motion in its entirety; 

2. Award Plaintiff Attorney’s fees and costs for having to oppose and 

respond to Defendant’s baseless motion; and 

3. Addressing any further relief this Court deems necessary, just, and/or 

equitable. 

This Opposition and Countermotion is made and based on the following 

Memorandum of Points and Authorities, the papers and pleadings already on file 

herein, and any argument the Court may permit at the hearing of this matter. 

Dated this 1st day of June, 2021. 
            

HOFLAND & TOMSHECK 
     

By: /s/ Bradley J. Hofland__________ 
       Bradley J. Hofland, Esq. 
       State Bar of Nevada No. 6343 
       228 South 4th Street, First Floor 
       Las Vegas, Nevada 89101 

      (702) 895-6760 
Attorneys for Plaintiff 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

Introduction 

As a threshold matter, it is significant to note this action is being commenced 

by Rodney’s sister and guardian, Sheryl Atterberg (“Sheryl”).  Notably, Rodney is 

not confirming the veracity of Sheryl’s claims, and more importantly, Sheryl has 

absolutely no first-hand knowledge of the purported facts she crafts, which render 

her representations inadmissible hearsay1.  Of course, the Court cannot rely upon 

any representations in Defendant’s opposition that are unsupported and based 

entirely on hearsay, which in this case is the entirety of her narrative.2  In other 

words, there is nothing to support Sheryl’s outrageous claims—other than her self-

serving, and legally inadequate, representations and non sequiturs. 

                   II. 

    Statement of Facts 

As a threshold matter, Sheryl’s “Summary of Relevant Facts” is a misnomer, 

patently false and defamatory, grossly misleading and ethically suspect. From the 

onset of Defendant’s remarks to this Court, there is a disturbing lack of candor.  For 

the sake of brevity, Tessie vehemently challenges the entirety of Sheryl’s narrative, 

and the evidence further confirms the untruthfulness of Sheryl’s representations to 

this Court.   

 
1 Sheryl has no clue what Tessie was “informed”—and her presentation is both 
false and absurd.  Tessie was never “informed” of such malarkey, and her attorney 
told her it was part of the process and standard procedure. Additionally, until 
Sheryl’s greed led her to obtaining a guardianship over her estranged brother, 
Rodney, she had not interaction, involvement, and thus, no knowledge of what was 
said or what transpired leading up to and after the divorce of the parties. 
2  See, Wash v. Quest Diagnostics, Inc., 2010 U.S. Dist. LEXIS 151850; Data Disc. 
Inc. v. Systems Tech. Assoc., Inc., 557 F.2d 1280 (Court of Appeals, 9th Circuit 
1977) (a court may not assume the truth of allegations in a pleading that are 
contradicted by affidavit); Taylor v. Portland Paramount Corp., 383 F.2d 634, 639 
(9th Cir. 1967). 
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Sheryl conceals from the Court the fact that Rodney initiated the divorce—

Rodney does not dispute this and the evidence confirms this fact.  While Sheryl has 

absolutely no evidence supporting a finding that Rodney had dementia at the time, 

she relies upon such falsehood as justification for her quest for financial gain.  The 

truth is Rodney did not have Dementia at that time.  In fact, Rodney wasn’t even 

diagnosed with the “onset” of dementia until after the entry of the Divorce.  Sheryl 

wasn’t even given guardianship until six months after the diagnosis—and even 

then, the guardian’s powers were limited3. 

As noted above, the professed guardian in this action is Rodney’s sister, 

Sheryl, a fact she conveniently conceals from this Court.  Sheryl also fails to 

disclose to this Court that the relationship between her and Rodney was estranged4, 

and had been for decades.  Coincidentally, Sheryl had absolutely no relationship 

with Rodney until 2020—when she appears with hopes of financial gain.  Rodney 

made this point clear as far back as 2007 (years before the parties were even 

married), when he prepared “The Rodney E. Wilkinson Trust” and provides therein 

that “[u]nder no circumstances, is a distribution of income or principal to be 

made to either my brother, John Wilkinson or my sister, Sheryl Atterberg.”5 

On the other hand, the evidence, however, confirms that Rodney and Tessie 

had a close, profound, and caring relationship, long before they married.  Rodney’s 

intentions towards Tessie were memorialized and made clear long before they 

married.  In his trust, he provided: 

The balance of the trust assets (after expenses), of whatsoever kind and 
whosesoever situated, shall be distrusted, as follows: 
(a)  To my friend and confidant Tessie Mae Brown, (address omitted); 

 
3 See Colorado Guardianship Order attached hereto as Exhibit “1”. 
4 Rodney disclosed to others his belief that Sheryl wanted to put him in a mental 
facility—something he did not want and was fearful of it happening. 
5 See Article II of The Rodney E. Wilkinson Trust, pages 1-2 attached hereto as 
Exhibit “2”. 
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(b) If the said Tessie Elma Brown shall fail to survive me, then all of the 
proceeds of the trust shall be distributed to Erica Sarai Bell (address 
omitted); 

(c) If neither of the foregoing survive me, then I direct that all trust 
proceeds be distributed to Sheryl Atterberg, my sister. 

Rodney prepared his trust in 2007.  Rodney and Tessie were married in 2009. 

Sheryl claims Rodney sustained a “Traumatic Brain Injury” in 2017—but 

does not claim that caused his “Dementia”—nor does Sheryl provide proof such 

diagnosis was made, or even considered, before May of 2020. Sheryl simply hopes 

that with her false claims the Court “assumes” such a fact (that is disproved by the 

evidence). Sheryl claims Rodney was suffering from Dementia before he filed his 

Answer in the Divorce Case—but submits no evidence to support her claim.  In 

fact, the Colorado Order (Guardianship Order—if not void) wasn’t signed until 

almost a year later (and the medical records confirm the onset of Rodney’s 

dementia wasn’t until May of 2020.   

Thus, as a matter of law, at the time of the parties’ divorce, Rodney had the 

legal capacity to contract.  In reality, Rodney continued working, traveling, hauling 

loads, and negotiating with various parties up to and after Rodney and Tessie 

divorced. 

As for the divorce, Rodney is the one who had initiated it.  Rodney disclosed 

he no longer wanted to own or be responsible for anything—he simply wanted to 

live at the farmhouse and work.  Rodney had his reasons, followed up to ensure it 

was being accomplished repeatedly, and the phone records confirm this fact.  

During this process, the parties reached an agreement. 

Sheryl has no idea what Tessie did or did not do, and her speculation is just 

that—bearing no relation to the truth (which is why there is a conspicuous absence 

of proof, support, or evidence to substantiate her defamatory claims). Sheryl is 

desperate, and quick to state, that Rodney lacked contractual capacity five months 

earlier when he negotiated and agreed to the terms of the Divorce and verified his 
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Answer.  However, the Trust Rodney prepared 13 years before the divorce, and 

prior to the parties’ marriage, confirms the provisions of the Decree are consistent 

with his intent memorialized more than a decade earlier.   

In sum, Sheryl wasn’t even involved in Rodney’s life until the latter part of 

2020.  Sheryl’s narrative is patently false, defamatory, and self-serving.  The 

evidence shows she lacks credibility and the litigation that she has commenced is 

improper, flawed, and inconsistent with established precedent. 

Shamelessly, seeking Tessie’s share of the marital estate in disregard of 

Tessie and Rodney’s agreement, Sheryl filed a motion to set aside the Decree of 

Divorce.  At the contested hearing, the Court made it clear that the crux of the 

matter before the Court was simply whether Rodney was competent to enter into 

the Agreement/Decree at the time it was entered into.  An evidentiary hearing was 

set to address that issue. 

Clearly, the only two individuals who know what happened and why are 

Rodney and Tessie.  Tessie will testify before the Court, but Sheryl is frantically 

trying to prevent Rodney from doing so.  The only individual who knows the extent 

of Sheryl’s misrepresentations and can confirm her repeated violations of candor to 

this Court, is Rodney.  As such, Sheryl is now desperately seeking to enjoin 

Rodney from speaking and prevent Tessie from taking his deposition.  

Continuing, it is significant to note Sheryl references a Colorado Order, but 

conceals her failed attempt in the State of Kansas.  To date, Sheryl has refused to 

provide the requested discovery illuminating her efforts and prior representations.  

Sheryl references the Colorado Orders (submitted as Exhibit “1”), but grossly 

misstates and distorts their findings6. There is no question the Colorado Court 

 
6 As detailed herein, the Colorado Order expressly excluded guardian (Sheryl) from 
managing the day-to-day finances for Rodney6, noted Rodney’s ability to care for 
himself, ordered that Rodney be able to participate and be heard, and revoked any 
and all medical powers of attorney, and prohibited Sheryl from obtaining any 
treatment for mental illness without Rodney’s approval.   
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recognized the importance of having Rodney’s input and participation—which is 

something Sheryl is trying to cover up and prevent.  In short, Sheryl’s professed 

“unlimited” powers is not only false, she apparently believes she is able to ignore 

Colorado Court orders and dictate the decisions of this Court as well. 

Sheryl’s expert will be the subject of future motions, and for purposes of the 

underlying motion, need not be fully impeached at this time. Suffice it to say, 

reference to her report in Sheryl’s motion is improper and legally insufficient (not 

to mention sanctionable).  Notwithstanding, Sheryl’s expert has never met Rodney, 

made no personal observations that courts have long recognized as being vital to 

competency to testify, and misstates both the record and the law7. 

Notably, Sheryl’s expert states her interpretation of the records she reviewed, 

but does not state Rodney is incapable of testifying or being deposed.  The letter 

from John E. Fox, M.D. (“Fox”), is equally inappropriate and unpersuasive.  Fox 

doesn’t opine under oath, and does not state Rodney is incapable of testifying or 

being deposed8.  In fact, Aspen Leaf supports the “independence, privacy and 

decision-making ability of each resident.”9  Sheryl obviously does not endorse their 

mission statement. 

In sum, Sheryl makes false statements, but they are insufficient to meet the 

significant burden necessary to prevent Tessie Wilkinson from deposing the 

defendant, Rodney Wilkinson.  Sheryl’s reliance on hearsay, her “expert’s” report, 

and even her “selected” excerpts, are woefully inadequate to warrant a protective 

order preventing Rodney from speaking and Tessie taking his deposition. 

 
7 For example, without a law degree or admission to the Bar, Sheryl’s so called 
expert professes to identify and apply the “Relevant Legal Standard” as being a 
definition found within Title 12, Wills and Estates of Deceased Persons—which is 
patently false and legally untenable. 
8 Whether Rodney receives daily living assistance (in an assisted living center no 
less), had issues with anxiety and depression at times, or has poor balance, is quite 
frankly, irrelevant. 
9 Aspenleafassistedliving.com/our-mission. 
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III. 

Legal Analysis 

A. Legal Standards.   

Under NRCP 26(b)(1), each party in a civil action has the right to obtain 

discovery regarding “any nonprivileged matter that is relevant to any party’s 

claims”. Given that right, the district court has the power to issue a protective order 

only upon a showing of “good cause”.  Indeed, before a party will be deprived of 

the right to take a deposition, a strong showing of good cause is required10.  Here, 

Sheryl has failed to even recognize her burden, much less satisfy it.  Consideration 

of all recognized factors confirm the legal and factual inadequacy of Sheryl’s 

motion. 

Continuing, Defendant's motion wholly ignores well-established precedent 

that an order barring a litigant from taking a deposition is a most extraordinary 

measure, and absent extraordinary circumstances, such an order would likely be in 

error11.  The moving party bears a heavy burden of showing "extraordinary 

circumstances" that would justify such an order, and the showing must be sufficient 

to overcome plaintiff's "legitimate and important interests in trial preparation."12  

 
10 See Deltona Corp. v. Bailey, 336 So. 2d 1163 (1976); Venetian Casino Resort, 
LLC. v. Eighth Judicial Dist. Court, 136 Nev. Adv. Rep. 26, 467 P.3d 1 2020); In 
re Roman Catholic Archbishop of Portland in Or., 661 F.3d 417 (9th Cir. 2011); 
Glenmede Trust Co. v. Thompson, 56 F.3d 476 (1995). 
11 Salter v. Upjohn Co., 593 F.2d 649, 651 (1979) ("It is very unusual for a court to 
prohibit the taking of a deposition altogether and absent extraordinary 
circumstances, such an order would likely be in error."); Investment Props., Int’l v. 
IOS, Ltd., 459 F.2d 705, 708 ((1972); Jennings v. Family Mgmt., 201 F.R.D. 272 
(2001); see also Naftchi v. New York Univ. Med. Ctr., 172, F.R.D. 130 (1997) (“it is 
exceedingly difficult to demonstrate an appropriate basis for an order barring the 
taking of a deposition.”).  
12 See Alexander v. FBI, 186 F.R.D. 71, 75 (1998); see also Prozina Shipping Co., 
Ltd. v. Thirty-Four Automobiles, 179 F.R.D. 41, 48 (1998); Cipollone v. Liggett 
Group, Inc., 785 F.2d 1108, 1121 (1986) (burden of persuasion is on the party 
seeking protective order; the harm alleged "must be significant, not a mere 
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Courts have repeatedly held protective orders pursuant to Rule 26 should be 

sparingly used and cautiously granted.”13  

Examples of "extraordinary circumstances" are rare, such as if there is 

"compelling evidence that a deposition will constitute a substantial threat to a 

witness' life"14, a factor that is nonexistent in the case at bar.  A protective order 

mandates an affirmative showing of annoyance, embarrassment, oppression, or 

undue burden or expense15—a burden Sheryl is unable to meet.  

B. There is no factual or legal basis that would enable Sheryl to 
prevent the taking of Defendant’s deposition 

In this case, the mere fact Sheryl has been appointed guardian over the 

Defendant does not constitute a gag order, does not silence him, and certainly does 

not entitle Sheryl to forever prevent Rodney from speaking.  Rodney is not deaf, is 

not dumb, and is not incapable of answering questions.  It is significant to note the 

Colorado Court did not impose such extreme, patently unfair and legally 

impermissible limitations—Sheryl simply wishes to prevent the disclosure of any 

facts and testimony from Rodney himself that would contradict and disprove the 

representations Sheryl has made to this Court.  

Indeed, in the Order Appointing Guardian for Adult, the Colorado Court 

found and determined the nature and extent of Rodney’s incapacity as follows: 

“[Rodney] is not capable of completely caring for himself.  Due to his 
strokes and Traumatic brain Injuries he “forgets” simple tasks such as 
how to use a microwave or other household appliances.  Ward cannot 

 
trifle"); Farnsworth v. Procter & Gamble Co., 758 F.2d 1545, 1547 (1985) ("trial 
preparation and defense . . . are important interests, and great care must be taken to 
avoid their unnecessary infringement"); In re Terra Int’l, 134 F.3d 302 (1998). 
13 See Gioioso v. Thoroughgood’s Transport, LLC., 2017 U.S. Dist. LEXIS 138273. 
14 See United States v. Mariani, 178 F.R.D. 447, 448 (1998) (protective order 
preventing the deposition of 83-year-old terminally ill witness warranted); see also 
Frideres v. Schlitz, 150 F.R.D. 153, 156 (1993) (protective order issued where 
witness' physician opined that the stress from deposition could be "life threatening" 
to the witness); In re McCorhill Publishing, Inc., 91 B.R. 223, 225 (1988). 
15 See Venetian, 467 P.3d at 9. 
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always remember to feed himself or to visit his medical doctors and 
take prescriptions on time.”16 (Emphasis supplied). 

Clearly, Rodney has a voice and the Colorado Court recognized his right to 

be heard.  He can voice his desires, preferences, things he does remember, how he 

is treated—or if mistreated, and things he wants, to name but a few of the myriad of 

things Rodney can speak of, complain of, request, or otherwise comment upon.  

Most importantly, Rodney can comment upon truth or lies—something Sheryl is 

desperately trying to prevent.   

Notably, review of the Colorado Order shows Sheryl was not entrusted with 

the “day-to-day finances for the support, care, education, health, and welfare of 

Rodney”17.  Rodney does that.  Further, all medical powers of attorney that Sheryl 

may have obtained, were terminated18.  Lastly, the Colorado Court expressly ruled 

Sheryl: 
does not have the authority to obtain hospital or institutional care and 
treatment for mental illness, developmental disability, alcoholism or 
substance abuse against the will of the ward19. 

The Colorado Court also ordered Rodney to receive copies of all future court 

filings20—a foolish endeavor if Rodney lacked the “capacity” to understand them, 

to comment upon them, or if his “will” means nothing.  The language of the order is 

not surplusage that Sheryl can ignore and/or conceal as she sees fit. 

It is extremely concerning that the Colorado Court recognizes Rodney’s 

ability to speak and voice “his will”—but Sheryl asks this Court to forever silence 

 
16 Colorado Order, WILK000321, submitted herewith as Exhibit “1”. 
17 Exhibit “1”, WILK000322 
18 Id. 
19 Id., WILK000323, ¶ 13; see also WILK000324. 
20 Id., WILK000322, ¶ 11; WILK000327, ¶ 7. 
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Rodney and to keep his will and other knowledge, concerns, and positions, 

concealed from Tessie and this Court21. 

Sheryl has made Rodney’s “competency” an issue, and on Rodney’s behalf, 

initiated litigation against Tessie.  Clearly, Tessie is entitled to not only test that 

professed “incompetence” and the validity/accuracy of Sheryl’s representations22, 

but to obtain the very “will” the Colorado Court has made patently clear remains 

Rodney’s and subject to disclosure.   

C. The fact Sheryl has been appointed Rodney’s guardian is 
meaningless and legally insufficient to prevent the taking of 
Rodney’s deposition. 

As this Court knows, a witness is presumed competent to testify until the 

contrary is established23. While Rodney has been appointed a guardian, that does 

not render him incapable of, or in any way excuse, his being deposed or testifying 

in this matter.  Indeed, even a person who has been declared insane can be found 

competent to testify.24  The witness’s unreliability, if any, goes to his credibility, 

which is for the trier-of-fact to consider,25 and certainly not a basis to preclude such 

testimony or the taking of one’s deposition26. 

 
21 See In re Christina B., 19 Cal. App. 4th 1441, 23 Cal. Rptr. 2d 918 (1993) 
(guardian cannot waive defendant ward’s right to trial over ward’s objection); 
22 See Naftchi, 172 F.R.D. at 132; Rolscreen Co. v. Pella Products of St. Louis, Inc., 
145 F.R.D. 92, 97 (1992); Travelers Rental Co. v. Ford Motor Co., 116 F.R.D. 140, 
143 (1987). 
23 See NRS 50.015 (every person is competent to be a witness, except as otherwise 
provided by statute). 
24 See Belcher v. Johnson, 834 So. 2d 422 (2003), citing Fla. Power & Light Co. v. 
Robinson, 68 So. 2d 406 (Fla. 1953). 
25 See Passarelli v. State, 93 Nev. 292, 564 P.2d 608 (1977); Gray v. State, 130 
Nev. 1182 (2014); see also Terry v. State, 668 So. 2d 954, footnote 9 
(1996), citing Weygant v. Fort Meyers Lincoln Mercury, Inc., 640 So. 2d 1092 
(1994). 
26 See e.g. Kaelin v. State, 410 So.2d 1355 (1982); Belcher, supra (granting a 
protective order without an evidentiary hearing and a corresponding factual 
determination of disqualification as a witness constituted judicial error); Urbanek v. 
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To be clear, Sheryl is violating her duty of candor with the instant motion.  As 

noted herein, Sheryl misstates the Colorado Orders and conceals the fact Rodney 

maintains the ability to express his will and make decisions.  Sheryl misstates 

Rodney’s medical record of August 15, 202027, concealing the fact that despite his 

cognitive deficits and a history of traumatic brain injury, “patient has capacity to 

make his own decisions at this time.”28 No court has found Rodney lacks the 

ability to testify, lacks the ability to communicate, lacks personal knowledge, or in 

any way is incapable of understanding the duty of a witness to tell the truth.  

Rodney may forget how to work a microwave or to take his meds, but to distort his 

limitations into a prohibition of speech is inexcusable and absurd. 

Lastly, Sheryl’s reliance upon, and reference to, her “expert” witness, who 

has not testified before the Court, who has not been subjected to cross-examination, 

and who has not even met with Rodney, is both improper and sanctionable.  

Notwithstanding, it is significant that even with such biased and premature report, 

Sheryl’s expert did conclude Rodney was incapable of speaking, testifying, or being 

deposed. 

It is telling that Sheryl does not address Rodney’s ability to testify, disregards 

Tessie’s right to take Rodney’s deposition, and ignores dispositive legal precedent, 

and instead references an inapplicable definition found in NRS 132.175.  As noted 

herein, NRS 132.175 is found within, and pertains to, the Chapter and statutes 

pertaining to “Wills and Estates of Deceased Persons”.  The fact we are not dealing 

with a will and that Rodney is not yet a deceased person are merely facts and 

 
Hopkins, 993 So. 2d 1110 (2008) (88 year old with Parkinson’s disease compelled 
to testify). 
27 A record that reflects Rodney seeking medical help, on his own, for shoulder 
pain. 
28 Exhibit “2”, WILK000010 
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requirements that Sheryl “overlooks”29.  Regardless, Sheryl presents no legal 

authority that would disqualify Rodney from testifying or from being deposed.  As 

established above, legal precedent clearly provides that Rodney is competent to 

testify, able to be deposed, and as ordered by the Colorado Court, his voice and 

participation must be allowed30. 

Rodney is the named defendant and his testimony is vital to the issues now 

pending before the Court.  He is capable of testifying and being deposed.  

D.  Argument of Sheryl’s inconvenience and alleged annoyance 
and embarrassment is patently absurd and legally insufficient 
to prohibit the taking of Rodney’s deposition. 

It is well established that in order to establish good cause for issuance of a 

protective order, Sheryl bears the burden of showing that specific prejudice or harm 

will result if no protective order is granted31. Of particular relevance, courts will not 

issue protective orders supported only by broad allegations of harm, 

unsubstantiated by specific examples or articulated reasoning32.   In this case, 

Sheryl’s arguments are untenable and her requested relief unwarranted. 

The first baseless argument that Sheryl hurls against the wall is her 

“inconvenience” of having to “travel across multiple states”33 (to the assisted living 

facility in the State where she placed Rodney and where he remains).  Courts have 

 
29 Given Sheryl’s historic and continuing violation of the duty of candor owed to 
this Court, it is submitted such action is deliberate—rather than mere 
“carelessness”. 
30 Any finding in the Colorado Courts referencing the nature and extent of 
Rodney’s incapacitation must be considered in the entirety of the respective 
guardianship and conservatorship orders.  NRS 132.175 is inapplicable and has no 
relevance on Rodney being competent to testify or to be deposed. 
31 See Tighe v. County, 2018 LEXIS 196904, *4 (2018) (citing In re Roman 
Catholic Archbishop of Portland, 661 F.3d 417, 424 (9th Cir. 2011)). 
32 See Beckman Indus., Inc. v. International Ins. Co., 966 F.2d 470, 476 (9th Cir. 
1992); San Jose Mercury News, Inc. v. United States Dist. Court, 187 F.3d 1096, 
1103 (9th Cir. 1999). 
33 Sheryl’s motion, page 13 of 22, lines 3-4. 



 

-14- 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

long held litigation is inconvenient to both parties and witnesses in general, and that 

such does not constitute good cause to prohibit the taking of a deposition34.  

Moreover, it is significant to note that as a general rule, courts will not grant 

protective orders that prohibit the taking of deposition testimony.35 

Continuing, as distinct from a review of documents, "[t]he underlying 

purpose of a deposition is to find out what a witness saw, heard, or did -- what the 

witness thinks."36  In the instant case, given the instrumental and vital role of 

Rodney, Sheryl’s endeavor to prohibit and enjoin him from speaking is not only 

unwarranted, but reprehensible.  

Next, Sheryl includes in her frantic shotgun approach, unsupported and 

baseless requests to (1) “specify the terms, including time and Place or the 

allocation of expenses for Rodney’s deposition” (citing NRCP 26(c)(1)(B)); (2) 

limiting Rodney’s deposition “to a shortened period of time” (without citation to 

any legal support and in disregard to, and inconsistent with, NRCP 30); and 

inexplicably to prohibit Tessie from recording the deposition by a videographer 

(again without reference to legal support). 

 
34 See Hackett v. Segerblom, 2007 U.S. Dist. LEXIS 57454; United States v. Rock 
Springs Vista Dev., 185 F.R.D. 603 (Nev. 1999) (holding inconvenience or expense 
is insufficient to prevent questioning by the opposing party regarding the basis for 
the claim(s)); Turner Broadcasting System, Inc. v. Tracinda Corporation, 175 
F.R.D. 554 (D.Nev. 1997); see also Okada v. Eighth Judicial Dist. Court, 131 Nev. 
834 (2015) (noting “the deponent must show “good cause” for not being required to 
travel to the deposition location”). 
35 See Medlin v. Andrew, 113 F.R.D. 650 (1987); Salter v. Upjohn Co., 593 F.2d 
649 (1979); In Re McCorhill Publishing, Inc., 91 B.R. 223 (1988); 8 Wright and 
Miller Federal Practice and Procedure, § 2037 (1986 Supp.), see also Clinton v. 
Jones, 117 S. Ct. 1636, 1643 (1997) (Even the busy schedule of a sitting President 
of the United States does not preclude his pretrial deposition in a private action 
against him). 
36 Hall v. Clifton Precision, 150 F.R.D. 525, 528 (1993); see also Applied 
Telematics, Inc. v. Sprint Corp., 1995 U.S. Dist. LEXIS 2191 (1995).  
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Aside from the absence of legal support for Sheryl’s requested relief, there is 

no factual basis that supports her requests as well.  Fatal to Sheryl’s motion and 

corresponding requests is the utter absence of any facts, sufficiently establishing 

and sufficient to meet the considerable burden imposed upon her by law, of 

“annoyance, embarrassment, oppression, or undue burden or expense”, that must be 

shown before and in order to obtain any of the protections found in NRCP 

26(c)(1).  The absence of such facts firmly establishes the lack of merit to Sheryl’s 

motion37. 

E. The only party that is entitled to, and deserving of, an award of 
Attorney’s fees is Tessie. 

It is irrefutable that controlling and applicable case precedent and legal 

authority defeats Sheryl’s attempt to enjoin Rodney from speaking in favor of 

Tessie and against Sheryl with the taking (and recording) of his deposition.  

Sheryl’s motion is frivolous.  Sheryl failed to overcome the overwhelming burden 

that would entitle her to the requested protection order.  In sum, Sheryl has acted in 

bad faith. 

Thus, as conceded by Sheryl, NRCP 37 is applicable to the instant matter, 

and pursuant to NRCP 37(5)(B), Tessie is entitled to be reimbursed the reasonable 

expenses “incurred in opposing the motion, including attorney fees.” 

IV. 

Conclusion  

The law clearly mandates that Sheryl needed to make a clear showing of a 

particular and specific need for the protection order prohibiting Tessie from taking 

Rodney’s deposition and ensuring his silence (and in turn, concealing Sheryl’s 

 
37 Indeed, the Court surely cannot make a determination as to whether a protective 
order is necessary “to protect a party or person from annoyance, embarrassment, 
oppression, or undue burden or expense” without knowing what is allegedly 
annoying, harassing or embarrassing. 
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egregious conduct and material misrepresentations38.  Based on the foregoing, it is 

abundantly evident Sheryl did not, and cannot, sustain the burden that must be 

shown, or demonstrated “good cause” for the issuance of a protective order or any 

her requested relief.   Hence, it is respectfully requested this Court: 

1. Issue Deny Defendant’s Motion in its entirety; 

2. Award Plaintiff Attorney’s fees and costs for having to oppose and 

respond to Defendant’s baseless motion; and 

3. Addressing any further relief this Court deems necessary, just, and/or 

equitable. 

Dated this 1st day of June, 2021. 

 
HOFLAND & TOMSHECK 

     
By: /s/ Bradley J. Hofland__________ 

       Bradley J. Hofland, Esq. 
       State Bar of Nevada No. 6343 
       228 South 4th Street, First Floor 
       Las Vegas, Nevada 89101 

      (702) 895-6760 
Attorneys for Plaintiff 

 
 
 

 
38 Blankenship v. Hearst Corp. 519 F.2d 418, 429 (9th Cir. 1975); Foltz v. State 
Farm Mut. Auto Ins. Co., 331 F. 3d. 1122, 1130 (9th Cir. 2003). 
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CERTFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of HOFLAND & 

TOMSHECK, that pursuant to Administrative Order 14-2, NEFCR 9, and NRCP 

5(b), on the 1st day of June, 2021, I served the forgoing PLAINTIFF’S 

OPPOSITION TO DEFENDANT’S MOTION FOR PROTECTIVE ORDER 

PRECLUDING PLAINTIFF FROM TAKING THE VIDEO DEPOSITION 

OF DEFENDANT RODNEY WILKINSON PURSUANT TO NRCP 26, FOR 

ATTORNEY’S FEES AND COSTS, AND FOR ALL OTHER RELATED 

RELIEF AND COUNTERMOTION FOR ATTORNEY’S FEES AND COSTS 

AND RELATED RELIEF on the following parties by E-Service through the 

Odyssey filing system and/or U.S. Mail addressed as follows: 

 
  
 JAMES W. KWON, ESQ. 
 jkwon@jwklawfirm.com  
 Attorney for Defendant  

 
 BY: _/s/ Nikki Woulfe    ____ 
 An Employee of HOFLAND & TOMSHECK 
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