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DENNIS M. PRINCE
2 ||Nevada Bar No, 5092
KEVIN T. STRONG
3 || Nevada Bar No. 12107
PRINCE LAW GROUP
4 || 8816 Spanish Ridge Avenue
Las Vegas, Nevada 89148
5 || Tel: 702.534.7600
Fax: 702.534.7601
6 || Attorneys for Plaintiff
Diane Sanchez
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9
10 || DIANE SANCHEZ, Case No. A-15-722815-C
Dept. No. XXV
11 Plaintift,
DEFAULT JUDGMENT
12 || vs.
13 || BLAS BON, individuvally; JOSEPH
ACOSTA, individually; WILFREDO
14 || ACOSTA, individually; DOES I-X and ROE
CORPORATIONS I-X, inclusive,
15
Defendants.
16
17 Plaintiff Diane Sanchez’s (“Sanchez”) Application for Default Judgment was brought for
18 || hearing in Department XXV of the Eighth Judicial District Court, before The Henorable Kathleen E.
19 || Delaney, on the 11th day of June, 2019, with Dennis M. Prince and Kevin T. Strong of PRINCE LAW
20 || GROUP, appearing on behalf of Plaintiff Diane Sanchez and no one appearing on behalf of Defendant
1 || Blas Bon. The Court having reviewed the application on file herein, the documents attached thereto,
79 and being duly advised in the premises:
23 This matter arises from a motor vehicle collision involving four (4) cars that occurred on April
- 28, 2015. On August 7, 2015, Sanchez filed her Complaint for personal injuries against Defendants
Blas Bon (“Bon”) and Joseph Acosta. On October 13, 2016, Sanchez filed her Amended Complaint
25
wherein she named Wilfredo Acosta as an additional defendant. On October 16, 2018, Sanchez and
26
the Acosta Defendants filed their Stipulation and Order for Dismissal with Prejudice following their
27 confidential settlement of Sanchez’s claims.
28 e T T—
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Sanchez v, Bon, et al.
Case No. A-15-722815-C
Default Judgment

As to Bon, Sanchez filed her Affidavit of Due Diligence on October 22, 2015 wherein the
process server described his failed efforts to personally serve Bon with the Summons and Complaint
at his last known address on September 22, 2015. On March 29, 2016, Sanchez filed her Amended
Affidavit of Compliance wherein she confirmed that Bon was served with the Summons and
Complaint through the Nevada Department of Motor Vehicles, pursuant to NRS 14.070, on November
2, 2015. On November 9, 2015, Sanchez also sent, via certified mail, copies of the Summons,
Complaint, traffic accident report, and November 2, 2015 DMV letter confirming proof of service, to
Bon’s last known address: 3900 Cambridge Street, Suite 106, Las Vegas, Nevada 89119. This
package went unclaimed and was returned to Sanchez on November 12,2015, On April 1, 2016, the
district court entered Default against Bon for his failure to file an answer to Sanchez’s Complaint or
to otherwise appear in the action within twenty (20) days of service. On March 29, 2019, Sanchez
filed her Application for Entry of Default Judgment pursuant to NRCP 55(b)(2). The district court’s
entry of default constitutes an admission by Bon of all material facts alleged in Sanchez’s Cornplaint.
Estate of LoMastro v. Am. Family Ins. Group, 124 Nev. 1060, 1068 (2008). As a result, entry of
default against Bon resolves the issues of liability and causation for all claims for relief in Sanchez’s
Complaint. Jd. The only outstanding issue is the extent of Sanchez’s damages.

Based on the foregoing, this Court finds and enters judgment against Bon as follows:

1. On April 28, 2015, Sanchez traveled northbound on Interstate 15 in a 1995 BMW 325i in
the #5 travel lane. Bon drove a 1997 Dodge Ram 2500 pickup truck, wherein he hauled two
wheelbarrows in the truck bed, directly behind Sanchez. Bon negligently collided with the left side
of Sanchez’s rear bumper.

2. As a result of Bon's negligence, Sanchez sustained severe and life-altering injuries to her
cervical spine and lumbar spine that required substantial medical treatment, including anterior
artificial disc replacement surgery at L4-5 of her lumbar spine, as established by her medical records.

3. As aresult of Bon’s negligence, it is reasonably foreseeable that Sanchez will suffer ongoing

pain, suffering, and loss of enjoyment of life. It is also reasonably foreseeable that Sanchez will

2
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Sanchez v. Bon, et al.
Case No. A-15-722815-C
Default Judgment

undergo future medical treatment to address her cervical and lumbar spine injuries and ongoing
residual chronic pain complaints suffered as a result of Bon’s negligence. Sanchez’s need for future
medical treatment and the associated costs for her future medical treatment are established by her
medical records and opinions of her retained medical expert, David J. Oliveri, M.D. Dr. Oliveri offers
these opinions to a reasonable degree of medical probability.

4. As a result of Bon’s negligence, Sanchez suffered past economic damages and it is
reasonably foreseeable that Sanchez will suffer future economic damages that consist of: (1) future
medical expenses, (2) past and future loss of wages and employee benefits, (3) loss of past and future
housekeeping and household management services, and (4) reduction -'m the value of life damages.
The extent of Sanchez’s past and future economic damages is established by the opinions of her
retained economist, Stan V. Smith, Ph.D. Dr. Smith offers his opinions to a reasonable degree of
economic probability. Sanchez’s permanent functional capacity disability that will preclude her from
working in the future is established by the opinions of Dr. Oliveri, Dr. Oliveri offers this opinion to
a reasonable degree of medical probability.

Based upon the papers, pleadings, and evidence on file herein, judgment is hereby entered in
favor of Plaintiff Diane Sanchez and against Defendant Blas Bon, jointly and severally, as follows:

1. Past medical special damages: $465,285.01

2. Future medical special damages: $827,038.00

3. Past and future economic wage loss and employee benefits: $840,260.00

4. Past and future economic loss of household services: $446,334.00
5. Past pain and suffering: $2,000,000.00
6. Future pain and suffering: $3,000,000.00
7. Future reduction in the value of life: $2,685,877.00
8. Pre-judgment interest as allowed by Nevada law

on past damages: $599.417.62
Total Damages: $10,864,211.63

3
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Sanchez v. Bon, et al.
Case No. A-15-722815-C
Default Judgment

Attorneys’ fees based on a contingency fee agreement of forty percent (40%) of the total
judgment award in the amount of $4,345,684.65 ($10,864,211.63 * 4Q) pursnant to O’Connell v.
Wynn Las Vegas, LLC, 134 Nev. Adv. Rep. 67, 429 P.3d 664, 670-71 (Nev. Ct. App. 2018).

A total judgment in the amount of $15,209,896.28, plus costs in the amount of $2,759.45, is
hereby entered in favor of Plaintiff Diane Sanchez and against Defendant Blas Bon. Plaintiff Diane
Sanchez shall also be entitled to interest as allowed by Nevada law from the date of entry hereof until
the judgment is fully satisfied.

DATED this Bi‘y::lay of July, 2019.

AN A
DISTRICT COURT JUDGE
Respectfully Submitted By: Cg
PRINCE LAW GROUP
W
/DENNIS M. PRINCE

{ Nevada Bar No. 5092

KEVIN T. STRONG
Nevada Bar No. 12107

8816 Spanish Ridge Avenue
Las Vegas, Nevada 89148
Tel: 702.534.7600

Fax: 702.534.7601
Attomeys for Plaintiff
Diane Sanchez
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DENNIS M. PRINCE

Nevada Bar No. 5092

KEVIN T. STRONG
Nevada Bar No. 12107
JONATHAN A. RICH
Nevada Bar No. 15312
PRINCE LAW GROUP
8816 Spanish Ridge Ave.
Las Vegas, NV 89148

P: (702) 534-7600

F: (702) 534-7601

Email: eservice@thedplg.com
Attorneys for Plaintiff
Diane Sanchez

Electronically Filed
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CLERZ OF THE COUE :I

CASE NO: A-19-805351-0
Department 13

DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ,
o CASENO.;
Plaintiff, DEPT. NO.:

¥35.

ATX PREMIER INSURANCE, a domestic
corporation, WINDHAVEN NATIONAL
INSURANCE COMPANY, a domestic
corporation;, DMA CLAIMS SERVICES, a
foreign corporation, BLAS BON, an
individual, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

COMPLAINT

Plaintiff Diane Sanchez, by and through her attorneys of record, PRINCE LAW GROQUP, and

for her Complaint against Defendants ATX Premier Insurance, Windhaven National Insurance

Company, DMA Claims Services, and Blas Bon, asserts and alleges as follows:

17
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II

PARTIES & JURISDICTION
1. That all incidents complained of herein occurred in the County of Clark, State of
Nevada.
2. At all times relevant herein, Plaintiff Diane Sanchez (hereinafter as “Ms. Sanchez”) is

and was a resident of the State of Nevada.

3. That the true names and capacities, whether individual, corporate, associate, or
otherwise, of DOES I through X and ROES business entities, inclusive, are unknown to Ms. Sanchez,
who therefore sues said Defendants by such fictitious names. Ms. Sanchez is informed and believes
and upon that basis alleges that each of the Defendants designated herein as a DOE Defendant are
responsible in some manner for events and happenings herein referred to and caused damages
proximately thereby to Ms. Sanchez as herein alleged. Ms. Sanchez further alleges that she will ask
leave of this Court to amend this Complaint to insert the true names, identities, and capacities of said
DOES I through X and ROE Business Entities I-X, inclusive, when the same have been ascertained
by Ms. Sanchez, together with appropriate charging allegations.

4. Based upon information and belief, Defendant ATX Premier Insurance (hereinafter as
“ATX"), was a domestic corporation domiciled in the State of Florida and authorized to do the
business of insurance as a property and casualty insurer in the State of Nevada since January 3, 1994.

5. Based upon information and belief, Defendant Windhaven National Insurance
Company (hereinafter as “Windhaven’) is a domestic corporation domiciled in the State of Florida.
Windhaven purchased the assets of ATX effective October 24, 2016, thereby assuming all
authorizations, obligations, liabilities, and duties owed by ATX. Windhaven is authorized to do the
business of insurance as a property and casuvalty insurer in the State of Nevada as the successor entity
to ATX. As the successor of ATX, Windhaven is liable for all debts and obligations of ATX in any
and all amounts caused to Ms. Sanchez by ATX’s breach of duties described herein.

6. Based upon information and belief, Defendant DMA. Claims Services (hereinafter as
“DMA”), is a foreign corporation domiciled in the State of Nevada and authorized to do the business

of insurance claims adjustment as an independent adjuster since November 14, 2001.

NBIS 000256
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7. Based upon information and belief, Defendant Blas Bon (hereinafter as “Bon”) is, and

at all time mentioned herein, was, a resident of the State of Nevada.
1L
STATEMENT OF FACTS

8. Prior to April 15, 2015, ATX issued a personal liability policy to non-party Hipolito
Cruz (hereinafter as “Cruz”), policy number ANV00003087. The policy included personal automobile
liability insurance coverage. The liability insurance coverage limits are for bodily injury claims of
$15,000.00 per person and $30,000.00 per occurrence (the “Policy™).

0. Pursuant to the terms and conditions of the Policy, ATX agreed to provide liability
insurance coverage to its insureds, including coverage for those liability claims arising out of the
permissive use of an insured vehicle by third parties.

10.  On April 15, 2015, Bon was driving Cruz’s 1997 Dodge Ram 2500 pickup truck with
the express permission of Cruz. As a permissive driver of the Cruz vehicle, Bon had coverage as an
insured under the ATX policy for the injuries caused to Ms. Sanchez.

11. On or about April 15, 2015, Ms. Sanchez was driving her vehicle northbound on I-15
behind non-party Donna Evans (“Evans”), in Clark County, Nevada. Bon, while operating the Cruz
vehicle, negligently operated the Cruz vehicle so as to cause it to strike Ms. Sanchez’s vehicle. In
addition, Ms. Sanchez’s vehicle was struck by another liable party who Ms. Sanchez subsequently
resolved her claims against.

12.  Asaresult of the subject collision, Ms. Sanchez sustained catastrophic and life altering
injuries to her neck and back.

13.  Atthe time of the subject collision, ATX had issued an automobile liahility insurance
policy to Cruz. Bon was driving the insured vehicle with permission from Cruz. Bon, as a permissive
user of the insured vehicle was personally insured by ATX. ATX owed Bon a contractual duty to
defend; a duty of good faith and fair dealing to defend, indemnify or settle Ms. Sanchez’s claims when
it knew of the pendency of the action; a duty to timely intervene; a duty to diligently investigate the
facts and circumstances of Ms. Sanchez’s accident; and a duty to settle the claim within the policy

limits when it had a reasonable opportunity to do so or take action to protect the interests of its

insureds.

NBIS 000257




1 14.  Prior to the accident, ATX and DMA entered into a contract wherein DMA agreed to
2 |{serve as an independent adjuster for claims received by ATX. DMA assumed a duty to carry out the
3 |lterms and conditions owed by ATX to Ms. Sanchez under the Policy.
4 15.  Following the accident, on May 21, 2015, Ms. Sanchez, through her counsel, reported
5 her claim to ATX, which included her medical records, bills, and other supporting documentation.
p ATX assigned Ms. Sanchez’s claim a claim number of DMA-0147074, signifying that DMA would
serve as an independent adjuster for Ms. Sanchez’s claim. Ms. Sanchez’s medical specials at that time
7 totaled in excess of $8,000.00, and Ms. Sanchez was still undergeing treatment for her injuries.
3 16.  On June 16, 2015, Ms. Sanchez sent DMA a written demand letter pursuant to the
9 direction of ATX that it would serve as a third-party claims administrator, offering to settle the matter
10 concerning the subject collision for all applicable policy limits. The demand letter made clear that
11 Ms. Sanchez would file suit if no response was received prior to June 30, 2015, DMA and ATX failed
12 |]to respond to Ms. Sanchez’s letter prior to June 30, 2015.
13 17. On July 10, 2015, DMA sent Ms. Sanchez a letter acknowledging that DMA
14 ||represented the interests of ATX regarding the subject collision. No further communications from
15 ||DMA were received by Ms. Sanchez or appointed counsel.
16 18.  Pursuant to DMA’s agreement with ATX to serve as an independent adjuster, DMA
17 assumed certain contractual duties and obligations including, a duty to timely respond to electronic
18 and written communications as well as a duty to investigate Ms, Sanchez’s claim under Nevada law
o and failed to do so.
” 19.  On August 7, 2015, a Complaint was filed by Ms. Sanchez against Bon and the other
defendant who hit her vehicle in the Eighth Judicial District Court, Case No. A-15-722815-C. The
A allegations contained in the Complaint are incorporated herein by this reference as if fully set forth
22 herein. In the Complaint, Ms. Sanchez alleged, among other things, that (1) Defendants were
% negligent in causing the accident and injuries to Ms. Sanchez; and (2) Bon operated the truck owned
24 by Cruz during the subject collision.
25 20.  Bon was properly served, under Nevada law, with the Summons, Complaint, and
26 |1traffic accident report.
27
28 4
P& NBIS 000258
Princa Law Group
ey repviond




P&
LG
Brince Low Groop

2816 Spankth Ridge

1 2t Vanpa WV AG1AR

L]

o 0 I @& R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

21. On December 11, 2015, Ms. Sanchez through her counsel sent ATX a letter
withdrawing her demand.

22.  OnJanuary 20, 2016, Ms. Sanchez through her counsel sent ATX a letter advising that
Bon had been served and provided a copy of the Summons and Complaint.

23. ATX and DMA failed to respond to the January 20, 2016 correspondence.

24.  On February 16, 2016, Ms. Sanchez again sent ATX another letter advising that Bon
had not provided an Answer to Ms. Sanchez’s Complaint and that a request for the Court to enter a
Default would be entered if Bon failed to provide an Answer to Ms. Sanchez’s Complaint.

25.  Bon subsequently failed to provide an Answer to Ms. Sanchez’s Complaint.

26.  ATX and DMA failed to respond to the February 16, 2016 correspondence.

27. On April 1, 2016, the district court entered Default against Bon for his failure to file
an answer to Ms. Sanchez’s Complaint or to otherwise appear in the action within twenty (20) days
of service.

28.  Even after being notified of the entry of default, ATX failed and refused to investigate,
provide a defense, or indemnify its insureds for this substantial loss. ATX did not hire counsel, request
that the default be set aside, or undertake any steps to defend its insureds.

29.  Based upon the allegations set forth in the Complaint, ATX had a duty to defend its
insureds against the allegations in Ms. Sanchez’s Complaint under Nevada law and failed to do so.

30.  OnOctober 24, 2016, ATX changed its name and began doing business as Windhaven
National Insurance Company while maintaining its principal and mailing addresses. Windhaven
assumed all duties and obligations owed by ATX to Ms. Sanchez under the Policy.

31.  On March 29, 2019, Ms. Sanchez filed an Application for Entry of Default Judgment
pursuant to NRCP 55(b)(2) seeking a judicial determination of damages. A notice of the hearing was
served upon Bon.

32.  On July 19, 2019, a Default Judgment was entered in the amount of $10,864,211.63
against Bon.

33, On July 19, 2019, Ms. Sanchez filed a Motion Pursuant to NRS 21.320 for Judicial
Assignment of Claims and/or Causes of Action Defendant Blas Bon has Against ATX Insurance or
any other Applicable Liability Insurer,

NBIS 000259




1 34.  On August 20, 2019, an Order Granting Ms. Sanchez’s Motion Pursuant to NRS
2 1121.320 for Judicial Assignment of Claims and/or Causes of Action Defendant Blas Bon has Against
3 || ATX Insurance or any other Applicable Liability Insurer was entered. Ms. Sanchez as the assignee
4 || has the legal right and ability to assert all claims against ATX and Windhaven to satisfy the full
5 judgment amount based upon the breach of duties owed to Bon.
6 35. Defendants ATX and Windhaven have failed to compensate Ms. Sanchez for all
damages she incurred in excess of Bon’s liability limits, to the extent of the first-party policy benefits
’ under the policy issued by ATX. ATX and Windhaven had a duty to indemnify its insureds for the
8 loss suffered by Ms. Sanchez under Nevada law and failed to do so.
7 FIRST CLAIM FOR RELIEF
e (Breach of Contract Against Defendants ATX, Windhaven, and DMA)
1i 36.  Ms. Sanchez repeats and realleges the allegations contained in Paragraphs 1-35 as
12 (| though fully set forth herein.
13 37. A contract of insurance existed between ATX and Cruz on the date of the accident
14 }{described herein. Cruz and Bon are insureds under the terms and conditions of the ATX policy.
15 || Defendants owed contractual duties to Cruz and Bon.
16 38. At the time of the subject incident, all premiums were paid under Cruz’s insurance
17 ||policy. All proofs of loss were submitted under said policy, and Cruz and Bon performed all
18 conditions required by the policy to be performed.
. 39.  Defendants ATX, Windhaven, and DMA breached their contractual duties owed to
20 Bon by failing to defend, indemnify, investigate, or settle Ms. Sanchez’s claims when it knew of the
pendency of the action, failed to timely intervene, and failed to settle the claim within policy limits
2l when it had a reasonable opportunity to do so or take action to protect the interests of its insureds.
22 Defendants ATX, Windhaven, and DMA are legally bound by the judgment entered in Case No. A-
23 1115-722815-C, in the amount of $10,864,211.63 and must satisfy the same.
24 40.  As a result thereof, Ms. Sanchez has been damaged in an amount in excess of
25 ||$15,000.00.
26 41.  Ms. Sanchez has been compelled to retain the services of an attorney to prosecute this
27 || action and is therefore entitled to reasonable attorney’s fees and costs incurred herein.
_ 28 6
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SECOND CLAIM FOR RELIEF

(Breach of the Implied Covenant of Good Faith and Fair Dealing Against Defendants ATX,
Windhaven, and DMA )

42.  Ms. Sanchez repeats and realleges the allegations contained in paragraphs 1-41 as
though fully set forth herein.

43.  That Defendants ATX, Windhaven, and DMA owed a duty of good faith and fair
dealing arising out of the contract of insurance to Cruz and Bon.

44,  Defendants ATX, Windhaven, and DMA breached their duty of good faith and fair
dealing owed to Bon by failing to defend, indemnify, investigate or settle Ms. Sanchez’s claims when
it knew of the pendency of the action, failed to timely intervene, failed to diligently investigate the
facts and circumstances of Ms. Sanchez’s accident, and failed to settle the claim within the policy
limits when it had a reasonable opportunity to do so or take action to protect the interests of its
insureds.

45, As a result of Defendants ATX, Windhaven, and DMA bad faith refusal to defend,
indemnify, investigate, intervene, or settle Ms. Sanchez’s claim, Ms. Sanchez has been damaged in
an amount in excess of $15,000.00.

46.  Defendants ATX, Windhaven, and DMA conduct was willful, wanton, malicious,
oppressive and done in reckless disregard of Ms. Sanchez’s rights. By reason of Defendants ATX,
Windhaven, and DMA conduct and the bad faith, Ms. Sanchez is entitled to exemplary and punitive
damages.

47.  Ms. Sanchez has been compelled to retain the services of an attommey to prosecute this
action and is therefore entitled to reasonable attomey’s fees and costs incurred herein.

THIRD CLAIM FOR RELIEF
(Violation of Nevada’s Unfair Claims Practices Act Against Defendants ATX,
Windhaven, and DMA)
48.  Ms. Sanchez repeats and realleges the allegations contained in Paragraphs 1-47 as

though fully set forth herein.

NBIS 000261




1 49, Defendants ATX, Windhaven, and DMA were obligated to comply with Nevada’s
2 || Unfair Claims Practices Act set forth in NRS 686A.310 plus all other applicable regulations adopted
3 || by the Nevada Insurance Commissioner.

50. Defendants ATX, Windhaven, and DMA rejected Ms. Sanchez’s offer to settle her
claim for the policy limit prior to Ms. Sanchez commencing litigation.

51.  Defendants ATX, Windhaven, and DMA failed to diligently investigate the facts and
circumstances of Ms. Sanchez’s accident, fairly evaluate her claim, and act promptly and reasonably

in rejecting or settling the claim.

52. By failing and refusing to defend, indemnify and/or settle Ms. Sanchez’s claim,

oo -1

Defendants ATX, Windhaven, and DMA violated NRS 686A.310 as well as regulations adopted by
A the Nevada Insurance Commissioner.

1 53.  As a result of Defendants ATX, Windhaven, and DMA violation of NRS 686A.310
12 || and accompanying regulations, Ms. Sanchez has been damaged in an amount in excess of $15,000.00.
13 54.  Ms. Sanchez has been compelled to retain the services of an attorney to prosecute this

14 [|action and is therefore entitled to reasonable attorney’s fees and costs incurred herein.

15 FOURTH CLAIM FOR RELIEF

16 (Action on the Default Judgment Against Defendant Blas Bon)

17 55.  Ms. Sanchez repeats and realleges the allegations set forth in Paragraphs 1-54 as

18 though fully set forth herein.

19 56.  OnJuly 19, 2019, the Eighth Judicial District Court, Clark County, Nevada, entered a
Default Judgment against Bon in the amount of $10,864,211.63.

20 57.  The July 19, 2019 Default Judgment was entered against Bon for his failure to file an

2l answer to Ms. Sanchez’s Complaint for personal injuries, filed on August 7, 2013, or to otherwise

22 appear in that action within twenty (20) days of service of the Summons and Complaint for personal

23 |linjuries.

24 58.  As adirect result of the Eighth Judicial District Court’s entry of the Default Judgment

25 (| against Bon, all issues of liability, causation, and damages arising from Ms. Sanchez’s personal injury
26 || claims are fully resolved,
27

_ 28 8
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59,  The full amount of the $10,864,211.63 Default Judgment entered against Bon remains
unsatisfied.

60.  Asthe judgment debtor, Bon is legally responsible for satisfying the full amount of the
Default Judgment entered against him on July 19, 2019 and in the amount of $10,864,211.63.

61.  Ms. Sanchez, as the judgment creditor, hereby reserves the right to utilize all remedies
under Nevada law to collect on the July 19, 2019 Default Judgment by way of her action on the default
judgment, including the Court’s issuance of a writ of attachment upon the personal property of Bon
pursuant to NRS 31.010 ef seq. ; the Court’s issuance of a writ of garnishment upon the money, credits,
effects, debts, choses in action, and other personal property of Bon pursuant to NRS 31.240 ef seq.;
replevin; or any other means of collection available to her under Nevada law.

62.  Ms. Sanchez has been compelled to retain the services of an attorney to prosecute this
action and is therefore entitled to reasonable attorney’s fees and costs incurred herein.

/I
H
i
H
/i
/i
/7
L
i
17
Iy
1
i
Iy
Iy
I/
I

NBIS 000263




(o« B N+ L N . o

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27

Wan Wanca W AGTAK

III.
PRAYER FOR RELIEF

Wherefore, Ms. Sanchez, prays for judgment against the Defendants, and each of them as

follows:

1.
2
3
4,
5

6.

Satisfaction of the July 19, 2019 Default Judgment in the amount of $10,864,211.63
General damages in an amount in excess of $15,000.00;

Special damages in an amount in excess of $15,000.00;

Punitive damages in an amount in excess of $15,000.00;

Costs of suit, reasonable attorney fees, pre-judgment and post-judgment interest
incurred herein; and

For such other and further relief as the Court deems just and proper.

DATED this /.3"% day, of November, 2019.

PRINCE LAW GROUP

Je=rte,

IS M. PRINCE
Nevada Bar No. 5091
KEVIN T. STRONG
Nevada Bar No. 12107
JONATHAN A.RICH
Nevada Bar No. 15312
8816 Spanish Ridge Ave.
Las Vegas, NV 89148
Attorneys for Plaintiff

10
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Electronically Filed
1/17/2020 2:40 PM
Steven D. Grierson

CLERK OF THE COU
MSAD g
WiLLiaM P. VoLK, EsQ. '

Nevada Bar No. 006157

WILLIAM D. SCHULLER, EsQ.

Nevada Bar No. 011271

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail: wvolk@klnevada.com
wschuller@klnevada.com

Attormmeys for Defendant,
BLAS BON
DISTRICT COURT
CLARK COUNTY, NEVADA
% %

DIANE SANCHEZ, CASE NO. A-15-722815-C

Plaintiff, DEPT NO. XXV

Vs, HEARING REQUESTED

BLAS BON, individually; JOSEPH ACOSTA,
individually; DOES I- X, and ROE MOTION TO SET ASIDE DEFAULT
CORPORATIONS I - X, inclusive, JUDGMENT

Defendants.

JOSEPH ACOSTA, individually; and
WILFREDO ACOSTA, individuaily,

Cross-Claimants,
Vs,
BLAS BON, individually,
Cross-Defendant.

Defendant BLAS BON (“Bon™), by and through his attorneys at Kolesar & Leatham,
hereby moves (o set aside the $15.2 million default judgment the Court entered in favor of
Plaintiff DIANE SANCHEZ (“Sanchez™) on July 19, 2019 (“Default Judgment™).

i
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any argument presenie

DATED this y of January, 2020.

This Motion is made and based upon NRCP 1, NRCP 55, NRCP 60, NRS 14.070, the
following Memorandum of Points and Authorities, the pleadings and papers on file herein, and

¢ time of hearing on this matter.

KOLESAR & LEAT,

Bya

3297233 (10917-1)

WILLIAM P."VOLK, EsqQ. /7
Nevada Bar No. 006157

WILLIAM D. SCHULLER, ESQ. ’
Nevada Bar No. 011271

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145

Attorneys for Defendant,
BLAS BON
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MEMORANDUM OF POINTS AND AUTHORITIES
L PROCEDURAL HISTORY

A. Pleadings & Motion to Enlarge Time

On August 7, 2015, Sanchez filed the Diane Sanchez Complaint (“Complaint™), which
alleges negligence and megligence per se against Bon and Defendant JOSEPH ACOSTA
{“Joseph”). The gravamen of the Complaint is that Bon caused a motor vehicle accident with
Sanchez, during which Joseph also negligently crashed into Sanchez’s vehicle. Id. at § 6.
Defendant Joseph Acosta’s Answer to Plaintiff's Complaint and Cross-Claim Against Blas Bon
{(*Cross-Claim™), filed December 1, 2015, seeks contribution and indemnity against Bon. On -
March 3, 2016, Joseph served Bon with the Cross-Claim. See Defendant/Cross-Claimant Joseph
Acosta’s Motion to Enlarge Time to Perfect Service of Cross Claim Against Cross-Defendant
Blasbon (“Motion to Enlarge Time™), filed March 7, 2017, at Ex. 1.

On October 13, 2016, Sanchez filed the Amended Complaint, which alleges negligence
and negligence per se against unspecified Defendants and additionally alleges imposition of
liability pursuvant to NRS 41.440 against Defendant WILFREDO ACOSTA (“Wilfredo™).
Defendants Joseph Acosta and Wilfredo Acosta’s Answer to Plaintiffs’ Amended Complaint and
Cross-Claim Against Bon (“Amended Cross-Claim™), filed November 9, 2016, again seeks
contribution against Bon. On March 7, 2017, Joseph filed the Motion to Enlarge Time, which
the Court subsequently granted, allowing an additional 60 days for Joseph to serve Bon. See
Court Minutes of April 11, 2017. Sanchez did not move to enlarge the time for service of the
Amended Complaint on Bon.

B. Attempted Service of Complaint

On October 20, 2015, Sanchez filed an Affidavit of Due Diligence, attaching a
Declaration of Diligence of process server Michael E. Clarke (“Clarke”), which states that he
attempted to serve the Summons and Complaint on Bon on October 19, 2015 as follows:

i
Hi
i
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Attempted to serve defendant at last known address of 3900
Cambridge Street Suite 106, Las Vegas Nevada. This address is a
Clark County neighborhood community center where the
defendant had his mail sent; his current whereabouts are now
unknown to them. A record search with the Clark County
Assessor’s Office reveals no records found. A search with Clark
County voters [sic] registration reveals no records found. A local
phone search for defendants [sic] phone number reveals no records
found. A registered vehicle search with Nevada DMV and
Premium Finder search reveals no records found.

See Plaintiff Diane Sanchez’s Application for Entry of Default Judgment (“Default Judgment
Application™), a true and correct copy of which is attached hereto as Exhibit A (without
documents relating to future medical treatment/ecxpenses (Ex. 8) and economic damages (Ex. 9)),

at Ex. 4.
On March 29, 2016, Sanchez filed an Amended Affidavit of Compliance,' which states in

pertinent part as follows:

That on or about October 27, 2015 [Paul D. Powell, Esq.] caused
to be served upon the Director of the Department of Motor
Vehicles of the State of Nevada at Carson City, Nevada, via Unmited
States Mail, a copy of the Complaint on file herein, a copy of the
Summons issued following the filing of the Complaint, a copy of
the Declaration of Diligence, together with the statutory fee of
$5.00, all in accordance with N.R.S. 14.070. Said documents were
received by the Department of Motor Vehicles on November 2,
2015 as evidenced by the letter from the Department of Motor
Vehicles attached hereto as Exhibit 2, acknowledging receipt of
said Complaint and Summons.

That on or about November 9, 2015 [Paul D. Powell, Esq.] caused
to be deposited in the United States Mail at Las Vegas, Nevada,
certified mail return receipt requested, with postage fully prepaid
thereon, a copy of the Complaint and Summons, the traffic
accident report and a copy of the DMV letter evidencing proof of
service on Defendant BLAS BON at the Defendant’s last known
address of 3900 Cambridge Street, Suite 106, Las Vegas, Nevada
89119. The package was returned to sender on November 12,
2015 as unclaimed. A copy is attached hereto as Exhibit 3.

See Default Judgment Application, Ex. A hereto, at Ex. 5 (emphasis in original).
i
i

I The Affidavit is incorrectly dated March 29, 2015,
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C. Default & Defaunlt Judgment
On April 1, 2016, the Court filed the Defavlt on Defendant Blas Bon (“Default™), which

states that Bon was duly served through the DMV on November 2, 2015. Over two months

later, on June 22, 2016, Sanchez filed the Notice of Entry of Default. Qver 33 months later, on
March 29, 2019, Sanchez moved for a default judgment. See Default Judgment Application, Ex.
B hereto. On June 11, 2019, the Court held a hearing on the Default Judgment Application.
Plaintiff’s Supplement to Application for Entry of Defanlt Judgment (“Supplement to
Application™), filed July 9, 2019, includes the Unswom Declaration in Lieu of Affidavit Pursuant
to NRS 53.045 of David J. Oliveri, M.D.? and the Unsworn Declaration in Liew of Affidavit
Pursuant to NRS 53.045 of Stan V. Smith, Ph.D.*> A true and correct copy of the Supplement to
Application is attached hereto as Exhibit B (without Oliveri Declaration exhibits).

On July 19, 2019, the Court issued the Default Judgment against Bon in the amount of
$15,209,896.28 (plus $2,759.45 in costs). Sanchez filed the Notice of Entry of Default Judgment
on July 19, 2019, A true and correct copy of the Notice of Entry of Default Judgment is attached
hereto as Exhibit C.

D. Dismissal of Co-Defendants

On October 16, 2018, the Court issued a Stipulation and Order for Dismissal With
Prejudice, executed by counsel for Sanchez and Joseph and Wilfredo. On February 7, 2019, the
Court issued a Civil Order to Statistically Close Case by reason of the stipulated judgment.

E. Computation of Damages

The Request for Exemption from Arbitration, served December 21, 2015, sets forth

Sanchez’s medical specials at over $81,027.02. See Commissioner’s Decision on Request for
Exemption, filed January 15, 2016. Notably, Plaintiff’s Initial Early Case Conference Disclosure
of Witnesses and Documents Pursuant to NRCP 16.1, served almost two months later on

February 11, 2016, sets forth Sanchez’s total medical damages at only $26,876.42. See Joint

Case Conference Report, filed February 17, 2016, at Ex. 1. The Default Judgment Application

I Dr. Oliveri is Sanchez’s retained physical medicine and rchabilitation physteian and life care planner.

3 Dxr. Smith is Sanchez's retained ecopomist.
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filed March 29, 2019 requested the following damages:

» Past Medical Damages $465,285.01;
# Future Medical Damages $827.038.00;
¢ Past & Future Lost Wages $840,260.00;

+ Past & Future Lost Household Services $446,334.00:

¢ Future Reduction in Value of Life $2.,685,877.00;
e Past Pain & Suffering $2.,000,000.00;
* Future Pain & Suffering $3,000,000.00;
¢ Prejudgment Interest TBD; and
¢ Attorney’s Fees and Costs TBD

Total: $10,264,794.01

See Ex. A hereto at pp. 20-21.
IL FACTUAL BACKGROUND

1. The subject motor vehicle accident (“Accident™) took place on April 28, 2015 in
Clark County, Nevada. See Amended Complaint at § 6.

2. The State of Nevada Traffic Accident Report (“Accident Report™) lists Bon's
address as 3900 Cambridge Street, Suite 106, Las Vegas, Nevada 89119 (“Cambridge Address”).
See Defauit Judgment Application, Ex. A bereto, at Ex. 1, p. 3.

3. The Accident Report lists Bon’s date of birth and phone number and notes that he
has a Nevada driver’s license. Id.

4, The Accident Report lists the owner of the vehicle Bon was driving at the time of
the Accident as Hipolito Felipe Cruz (“Cruz”) and Cruz’s address as 4000 Abrams Avenue, Las
Vegas, Nevada 89110 (“Abrams Address”). Id.

5. The Accident Report notes that Nevada Highway Patrol cited both Bon and
Joseph for violation of NRS 484B.127.* Id. at pp. 3. 7.

i

4 “The driver of a vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due
regard for the speed of such vehicles and the raffic upon and the condition of the highway.” NRS 484B.127(1).
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6. The Voluntary Statement of Bon to Nevada Highway Patrol lists Bon’s residence
as the Abrams Address and Bon’s employer as “South West Trees.” See Default Judgment
Application, Ex. A hereto, at Ex. 1.

7. Sonth West Tree Company is located at 2901 S. Highland Drive, Las Vegas,
Nevada 89109.

8. Joseph served the Cross-Claim on Bon at the Abrams Address and attempted to
serve the Amended Cross-Claim on Bon at the Abrams Address. See Motion to Enlarge Time at
Ex. 1, Ex. 2.

9. Clark County owns 3900 Cambridge Street, which is an office building zoned for
offices and professional and business services. See Real Property Parcel Record for APN 162-
15-702-011, a true and correct copy of which is attached hereto as Exhibit D.

10. Counsel for Sanchez and Ciuz’s insurer, DMA Claims Services, exchanged letters
regarding the underlying claim on several occasions prior to the Default, including on June 16,
2015; July 10, 2015;° July 17, 2015;° and August 8, 2015, true and correct copies of which are
attached hereto as Exhibit E.

11.  The Certificate of Service for the Notice of Entry of Default states that counse] for
Sanchez served same on Bon at the Cambridge Address via certified mail and on Del.awrence
Templeton at DMA Claims Services via certified mail. See Defanlt Judgment Application, Ex.
A hereto, at Ex. 6.

i2.  The Certificate of Service for the Notice of Entry of Default Judgment states that
counsel for Sanchez served same on Bon at the Cambridge Address via U.S. Postal Service,
Sanchez’s counsel did not serve DMA Claims Services. See Ex. C hereto.

13. At the April 11, 2017 hearing before the Court, counsel for Joseph stated that
“Bon i1s very much aware of the case.” See Court Minutes, a true and correct copy of which is
attached hereto as Exhibit F.

W

$The July 10 Jetter (o Sanchez's counsel was sent without a handwritten or digital signature.

S The July 17 letter to Sanchez’'s counsel was sent without a handwritten or digital signature,
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14. Paul D. Powell, Esq. represented Sanchez as lead counsel in the instant litigation,
from the time of filing the Complaint through the stipulated dismissal of Joseph and Wilfredo;
and Dennis M. Prince, Esq. represented Sanchez as lead counsel from the time of filing the
Default Judgment Application to present.

15,  Messner Reeves LLP represented Joseph and Wilfredo in the instant litigation,
from the time of answering the Complaint through stipulated dismissal.

16. Sanchez never set forth a legal basis for an attorney’s fee award in requesting a
default judgment. See Default Judgment Application, Ex. A hereto, generally; Supplement to
Application, Ex. B hereto, generally.

III. LEGAL ARGUMENT

A, Legal Standard for Setting Aside a Default Judgment

As a prefatory matter, a trial court is required to consider the underlying public policy of
deciding a case on the merits whenever possible. Moseley v. Eighth Judicial Dist. Court ex rel.
Cty. of Clark, 124 Nev. 654, 665-67, 188 P.3d 1136, 1144-45 (2008); see also Scrimer v. Eighth
Judicial Dist. Court ex rel. Cty. of Clark, 116 Nev. 507, 516-17, 998 P.2d 1190, 1196 (2000)
(“good public policy dictates that cases be adjudicated on their merits”) (citations omitted).
Keeping that sound public policy in mind, pursuant to NRCP 55(c}, “[t]he court may set aside an
entry of default for good cause, and it may set aside a final default judgment under Rule 60(b).”
A party may move to set aside a default judgment for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new trial
under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged; it is
based on an earlier judgment that has been reversed or vacated; or
applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

NRCP 60({b} {(emphasis added). A motion based on NRCP 60(b) must be brought “within a

3297233 (10917-1) Page 8 of 18 NBIS 000272
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reasonable time” and for reason {1), no more than six months after the proceeding or service of
the written notice of entry of the default judgment. NRCP 60(c)(1). The primary purpose of
Rule 6(0¢b) is to redress any injustice that may have resulted and as such, it should be liberally
construed to effectuate such purpose. Nevada Indus. Dev., Inc. v. Benederti, 103 Nev. 360, 364,
741 P.2d 802, 805 (1987) (citation omitted).

The court may also set aside a default judgment against a defendant who was not
personally served and who has not appeared if such motion is filed within six months of service
of the notice of entry. NRCP 60{(d)(2). Regardless of the basis for the motion, in setting aside a
default judgment, the trial court is vested with broad discretion and barring an abuse of that
discretion, its determination will not be disturbed on appeal. Rodriguer v. Fiesta Palms, LLC,
134 Nev. 654, 656, 428 P.3d 255, 257 (2018) citing Cook v. Cook, 112 Nev. 179, 181-82, 912
P.2d 264, 265 (1996).

B. The Court Should Set Aside the Default Judgment.

Bon moves to set aside the Defanit Judgment on three separate grounds: 1) surprise and
excusable neglect under NRCP 60(b)(1); 2) particular circumstances which justify relief under
NRCP 60{b)(6); and 3) Sanchez’s improper service on Bon under NRCP 60(d)(2). The instant
Motion is timely as Sanchez filed the Notice of Entry of Default Judgment less than six months
ago (on July 19, 2019).

1 Surprise & Excusable Neglect

Pursuant to NRCP 60(b)(1), “the court may relieve a party or its legal representative from
a final judgment, order, or proceeding for...mistake, inadvertence, surprise, or excusable
neglect” (emphasis added). Surprise is “[a]n cccurrence for which there is no adequate warning
or that affects someone in an unexpected way.” SURPRISE, Black's Law Dictionary (1 1th ed.
2019). And excusable neglect is “[a] failure — which the law will excuse — to take some proper
step at the proper time (esp. in neglecting to answer a lawsuit) not becanse of the party’s own
carelessness, Inattention, or willful disregard of the court’s process, but because of some
unexpected or unavoidable hindrance...” NEGLECT, Black's Law Dictionary (11th ed. 2019).

In ruling on whether relief under NRCP 60(b)(1) 1s appropriate, the court must consider several

3297233 (10917-1) Page 9 of 18 NBIS 000273
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factors: (1) whether there was a prompt application to remove the judgment; (2) presence or
absence of intent to delay the proceedings; (3) the moving party’s knowledge of procedural
requirements (or Jack thereof}; (4) the movant’s good (or bad) faith; and (3) the public policy in
favor of resolving cases on the merits. Kahn v. Orme, 108 Nev. 510, 513, 835 P.2d 790, 792-93
(1992) citing Yochum v, Davis, 98 Nev. 484, 486-87, 653 P.2d 1215, 1216-17 (1982) (additional
citation omitted); see alse Rodriguez, 134 Nev. at 657, 428 P.3d at 257 citing Yochum
(additional citation omitted).

Here, even assuming arguendo that Bon was aware of the Default filed on April 1, 2016,
he would have been surprised to learn that Sanchez did not seek to obtan the Default Judgment
until three years later (on March 29, 2019). See, e.g., Bruno v. Schoch, 94 Nev. 712, 714, 582
P.2d 796, 797 (1978) (in suit against putative father for breach of promise to contribute to child’s
support, default judgment shonld have been vacated where mother did not seek default judgment
against the putative father until almost 11 months after entry of defauit). Additionally, given the
extent of the damage to the vehicles involved in the Accident and the fact that Sanchez did not
seek medical attention at the scene, Bon would have been surprised to learn that Sanchez
subsequently alleged over $10.2 million in damages and was ultimately awarded over $15.2
million. Separately, as set forth in detail infra, the lack of proper service on Bon constitutes
surprise and/or excusable neglect, thus necessitating setting aside the Default Judgment.

The Yochum factors weigh in Bon’s favor as he is acting promptly to remove the
judgment via the instant Motion. There was no intent to delay the proceedings as Bon was
unaware of the proceedings. Bon lacked knowledge of procedural requirements as he was
unrepresented during the entirety of the litigation. Bon is moving in good faith to set aside the
Default Judgment. And finally, as always, public policy favors resolving cases on the merits,

2. Particular Circumstances Justify Relief

Pursuant to NRCP 60(b)(6), “the court may relieve a party or its legal representative from
a final judgment, order, or proceeding for...any other reason that justifies relief.” Rule 60(b)
was amended in March of 2019 to include subsection 6. As such, there does not appear to be any

case law interpreting this catchall provision for setting aside a final judgment. However, the

3297233 {10917-1) Page 10 of 18 NBIS 000274
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justify relief in favor of Bon:
e Other than Bon, all the parties — Sanchez, Joseph, and Wilfredo - had the adequate
representation of counsel throughout the litigation.
o While Sanchez settled with Joseph and Wilfredo, the amount of the settlement (if any)
was nol deducted from the Default Judgment.
¢ Sunchez’s damages ballooned from a relatively modest $81,027.02 pre-Default to an
astonishing $10,264,794.01 post-Default.
e Bon never had the opportunity retain his own experts or 10 cross-examine Sanchez’s
experts, Dr, Oliveri and Dr. Smith, as to the significant damages alleged.
o There was no legal basis for the $4,345,684.65 in attorney’s fees the Court awarded
Sanchez in the Defauit Judgment.”
e Bon's liabilily remains questionable as the Accident involved four vehicles and both Bon
and Joseph were cited for “following too closely.™
¢ The Amended Complaint, which was filed prior to the Default Judgment Application,
does not include any charging allegations specific to Bon.”
In short, allowing the Default Judgment to stand would run counter to both Nevada’s
laudable public policy of deciding cases on the merits and NRCP 606(b)’s salutary purpose of
redressing injustice resulting from a final judgment.

i

7 See Ex. C hereto, Default Judgmeni at p. 4, 11, 3-5 (“Auomeys’ fees based on a contingency fee agreement of forty
percent (40%) of the 1otal judgment award in the amount of $4,345,684.65 ($10,864,211.63 * .40) pursuant o
O'Connell v, Wynn Las Vegas, LLC, 134 Nev, Adv, Rep. 67,429 P.3d 664, 670-71 (Nev, Ct. App. 2018).™)). In
O'Connell, the Nevada Court of Appeals held that an award of attorney’s fees on the basis of a contingency fee
agreement was appropriate where plaintiff obtained a more favorable verdict at trial than her offer of judgmem
pursvant 1o NRCP 68, 134 Nev. at 551-52, 429 P.3d at 666. Here, Sanchez did not serve an offer of judgment on
Bon and Sanchez’s causes of action do not provide for attomey’s fecs as a measure of damagcs.

® See Defaull Judgment Application, Ex. A hereto, at Ex. 1, pp. 3, 7.

® Compare Complaint at § & (“That on April 28, 2015, in Clark County. Nevada, [Bon] caused a crash with Plaintiff.
During the same sequence of events, [Joseph] also negligently crashed into Plaintiff.”) with Amended Complaint at
T 6 (O April 28, 2013, in Clark County, Nevada, [Joseph] caused a crash with Plaintift,”).
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3. Sanchez’s Improper Service on Bon

Pursvant to NRCP 60(d)(2), the court has the power to “set aside the default judgment
against a defendant who was not personally served with a summons and complaint and who has
not appeared in the action, admitted service, signed a waiver of service, or otherwise waived
service.,” Indeed, “[a] default judgment not supported by proper service of process is void and
must be set aside.” Browning v. Dixon, 114 Nev, 213, 218, 954 P.2d 741, 744 (1998) (emphasis
added) ciring Gassetr v. Snappy Car Rental, 111 Nev. 1416, 1420, 906 P.2d 258, 261 {1995); see
also Michel v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 117 Nev. 145, 17 P.3d 1003
(2001) (faulty service of process provided good cause to set aside default judgment).

a. Sanchez Did Not Attempt to Serve Amended Complaint on Bon.

The first issue with service stems from the fact that Sanchez filed the Amended
Complaint (October 13, 2016) between the time the Court issued the Default (April 1, 2016) and
the time the Court issued the Default Judgment (July 19, 2019). In other words, Bon’s default
was entered on the original Complaint, but the Court subsequently entered default judgment on
the Amended Complaint. Under Nevada law, an amended complaint supersedes the original
complaint and renders it nogatory. Associated Aviation Underwriters, Inc. v. Vegas Jet, LL.C.,
106 F. Supp. 2d 1051, 1054 (D. Nev. 2000} citing Randono v. Ballow, 100 Nev, 142, 143, 676
P.2d 807, 808 (1984) (“The amended complaint in this case was a distinct pleading which
superseded the original complaint.”) and McFadden v. Ellsworth Mill & Mining Co., 8 Nev. 57,
60 (1872) (*The amended complaint is in itself a full, distinct, and complete pleading, and
entirely supersedes the original.”).

Sanchez’s Amended Complaint is the operative pleading and Sanchez had to serve Bon
with same in order to enter judgment on that pleading. Pursuant to NRCP 5(a)(2), while service
is usually not required on a party who is in default, “a pleading that asserts a new claim for relief
against such a party must be served on that party under Rule 4” (emphasis added). The
Complaint alleges “[t]hat on April 28, 2015, in Clark County, Nevada, [Bon] caused a crash
with Plaintiff” and that “[d]uring the same sequence of events, [Joseph] also negligently crashed

into Plaintiff.” Id. at § 6 (emphases added). The Amended Complaint substitutes Joseph for Bon
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as to the negligent act, alleging that “[o]n April 28, 2015, in Clark County, Nevada, [Joseph]
caused a crash with Plaintiff.” Id. at 6 (emphases added). No mention whatsoever is made as
to Bon’s actions (or failure to act). As to negligence, the Amended Complaint alleges that
“Defendant {singular] breached that duty of care by striking Plaintiff’s vehicle on the roadway.”
Id. at J 13. The parties are left to guess as to which Defendant Sanchez is referring to. As to
negligence per se, Sanchez alleges that “[t]he acts of Defendants as described herein violated
the traffic laws of the State of Nevada and Clark County, constituting negligence per se...” Id. at
9 15 (emphasis added). Again, Bon’s acts are not described anywhere in the Amended
Complaint.'” As such, there is an unknown theory of negligence against Bon and thus “a new
claim for relief” requiring service pursuant to NRCP 5(a)(2).

Therefore, the Court must set aside the void Default Judgment because it is not supported

by proper service of process.

b. Sanchez Did Not Meet NRS 14.070’s Service Requirements.

The second 1ssue with service involves the specific requirements set forth in NRS 14.070,
which Sanchez attempted to utilize in serving Bon. NRS 14.070 provides a method for the
service of process on operators of automobiles involved in accidents over Nevada’s public roads,
streets, or highways. The operator is deemed to have appointed the Director of the Department
of Motor Vehicles as attorney for service of process in any action resulting in damage or loss to
person or property. NRS 14.070(1). Service is completed through the deposit of a copy of the
process and the payment of the statutory fee to the Director as well as delivery by registered or
certified mail of a copy of the process to the defendant at the address supplied in the accident
report or the best available address. NRS [4.070(2). A return receipt signed by the defendant, or
a return of the United States Postal Service stating the defendant refused to accept delivery or

couid not be located, or that the address is insufficient, along with the plaintiff’s affidavit of

10 NRCP 8(a) requircs that a pleading stating a claim for relicf must include “a short and plain statement of the claim
showing that the pleader is entitled to relief.” While Nevada is a notice-pleading jurisdiction, the complaint must
“set forth sufficient facts 1o demonstrate the necessary clements of a claim for relief so that the defending party has
adequate notice of the nature of the claim and relief sought.” W. States Const., Inc. v. Michoff, 108 Nev. 931, 936,
840 P.2d 1220, 1223 (1992) {citations omitted).
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compliance, should be attached to the original process and returned and filed in the action in
which it was issued. Id. The provisions of this statute apply to resident motorists who “‘cannot
be found within [Nevada] following a crash which is the subject of [the] action for which process
is served pursuant to this section.” NRS [4.070(6). Sanchez failed (o meet several of the service
requirements set forth in NRS 14.070.
i.  Source of Address

As a prefatory matter, the Affidavit of Compliance and the Amended Affidavit of
Compliance are defective in that neither states the source of the Cambridge Address, which
Sanchez utilized as Bon’s “best known address.” See Default Judgment Application, Ex. A
hereto, at Ex. 5. The affidavit of compliance by plaintiff must state the source of the address
relied on by the plaintiff, and the affidavit must be based on facts and not mere conclusions.
Mitchell v. Second Judicial Dist. Court, 82 Nev. 377, 381, 418 P.2d 994, 997 (1966). When
notice is sent to the best address available to the plaintiff, “[a] sworn statement as to sovrce will
serve to establish the good faith of the plaintiff to give actwal notice and will, to some extent,
diminish the possibility of frand.” Id., 82 Nev. at 381, 418 P.2d at 997. Therefore, Sanchez’s
attempted service via NRS 14.070 is deficient.

ii.  Affirmative Duty to Search

In interpreting statutory service through the DMV, Nevada has held that *“substitute
service pursuant to NRS 14.070(2) is efficacious only if the plaintiff first demonstrates that, after
due diligence, the resident defendant cannot be found within the state.” Browning, 114 Nev, at
217,954 P.2d at 743. In Browning, the Nevada Supreme Court concluded that the phrase cannot
be found imposes “an affirmative obligation on a plaintiff to diligently search” for a resident
motorist defendant to determine whether the defendant has, in fact, departed the state or cannot
be located within the state. Browning, 114 Nev. at 216-17, 954 P.2d at 743. The Browning
Court noted that “[alny other conclusion contravenes the plain meaning of the statute and
violates the principles of procedural due process.” Id. citing Sheriff v. Wu, 101 Nev. 687, 689-
90, 708 P.2d 305, 306 {1985) (“Where a statute may be given conflicting interpretations, one

rendering it constitutional, and the other unconstitutional, the constitutional interpretation is

3297233 (10917-1) Page 14 of 18 NBIS 000278




Las Yegas, Nevada 89145
Tel: (792) 362-7800/ Fax: (702) 362-9472

KOLESAR & LEATHAM
400 South Rampart Bonlevard, Svitc 400

)

00 =) D th e

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

favored.”™), McKay v. Bd. of Supervisors, 102 Nev. 644, 648, 730 P.2d 438, 441 (1986} (“words
in a statute should be given their plain meaning unless this violates the spirit of the act™).

For example, in Price v. Dunn, the Nevada Supreme Court concluded that, despite the
plaintiff’s attempts to discover the defendant’s address through the telephone book, inquiries at
the power company, and a conversation with the defendant’s stepmother, “her actual efforts, as a
matter of law, fall short of the due diligence requirement to the extent of depriving [the
defendant] of his fundamental right to due process.” Browning, 114 Nev, at 218, 954 P.2d at 744
queoting Price, 106 Nev. 100, 102-03, 787 P.2d 785, 786-87 (1990). Similarly, in Gassett, the
Nevada Supreme Court concluded that plaintiff’s attempts to locate the defendant solely through
one visit to an old address and service via publication, despite knowledge of defendant’s counsel,
failed to demonstrate due diligence and thus, the default judgment was void. 111 Nev. at 1420,
906 P.2d at 261. Because “[w]here other reasonable methods exist for locating the whereabouts
of a defendant, plaintiff should exercise those methods.” Browning, 114 Nev. at 218, 954 P.2d at
744 quoting Price, 106 Nev. at 103, 787 P.2d 787.

Here, Sanchez’s attempted service through the DMV presupposes that a diligent effort
has been made to locate Bon. However, the process server’s Declaration of Diligence fails to
identify the person who told him the Cambridge Address was Bon’s mailing address. See
Default Judgment Application, Ex. A hereto, at Ex. 4. There was no attempt to contact Cruz, the
owner of the vehicle Bon was driving, despite the fact that Cruz’s address was set forth in the
Accident Report. See Default Judgment Application, Ex. A hereto, at Ex. 1. Nor was there an
attempt to contact DMA, despite the fact that Sanchez’s counsel had previously corresponded
with DMA in June, July, and August of 2015. See Correspondence, Ex. E hereto.

Clarke, Sanchez’s process server, only attempted service once, at the Cambridge
Address, which is an office building where family services/faith ministries are located. See
Defawvlt Judgment Application, Ex. A hereto, at Ex. 4. Clarke did not attempt service the Abrams
Address or Bon's place of work, despite knowledge of both. See Default Judgment Application,
Ex. A hereto, at Ex. 1. Unlike Joseph, Sanchez did pot move for additional time to serve Bon.

Additionally, Clarke provided no backup documentation regarding the purported searches of the
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Clark County Assessor's Office, Clark County voter registration, “local phone search,”
registered vehicle search through Nevada DMV, and “Premium Finder.” And Clarke provided
no description as to what “Premium Finder” entails.
Therefore, Sanchez did not satisfy the duty to search diligently for Bon in Nevada prior to
resorting 1o statutory service.
iii.  Proof of Mailing
Another deficiency is apparent given that service requires “a return receipt signed by the
defendant or a return of the United States Postal Service stating that the defendant refused to
accept delivery or could not be located, or that the address was insufficient.” NRS 14.070(2).
Bon did not sign a return receipt as he did not receive the certified mail containing the Summons
and Complaint. The U.S. Postal Service returned the certified mail Sanchez sent to the
Cambridge Address as “Unclaimed.” See Default Judgment Application, Ex. A hereto, at Ex. 5.
There is no indication that: 1) Bon refused to accept delivery or could not be located; or 2) that
the Cambridge Address was insufficient. Indeed, the Return to Sender stamp on the envelope
could have indicated as much, as it includes the following additional options, none of which
were checked:
¢ Undeliverable as Addressed;
e  Moved, Left No Address;
* Refused;
* Attempted, Not Known;
¢ No Such Street;
¢ No Such Number;
e No Receptacle;
* Deceased; and
* Vacant,
Therefore, service 1s also insufficient because Sanchez did not meet this additional
requirement.

/i
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iv.  Relations with Opposing Counsel

Finally, Nevada Rule of Professional Conduct 3.5A states that “[w]hen a lawyer knows
or reasonably should know the identity of a lawyer representing an opposing party, he or she
should not take advantage of the lawyer by causing any default or dismissal to be entered without
first inquiring about the opposing lawyer’s intention to proceed.”  Sanchez’s counsel
communicated directly with DMA on several occasions. See Correspondence, Ex. E hereto.
Additionally, the Certificate of Service for the Notice of Entry of Default indicates that the filing
was served via certified mail to DeLawrence Templeton at DMA Claims Services. See Default
Judgment Application, Ex. A hereto, at Ex. 6. Thus, while Bon was not yet represented by
counsel per se, Sanchez certainly violated the spirit of NRPC 3.5A in causing the Default to be
entered against Bon without first inquiring of DMA’s intention to retain counsel for Bon.
IV, CONCLUSION

Based on the foregoing, the Court should set aside the Default Judgment and order a tnal

on the merits.
DATED this / Z %ay of Januvary, 2020.

WILLIAM P. VOLK, ESQ. .
Nevada Bar No. 006157
WIiLLIAM D, SCHULLER, ESQ.
Nevada Bar No. 011271

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Attorneys for Defendant,
BLAS BON
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CERTIFICATE OF SERVICE
I hereby certify that I am an employee of Kolesar & Leatham, and that on the 17" day of
January, 2020, | caused to be served a true and correct copy of the foregoing MOTION TO SET
ASIDE DEFAULT JUDGMENT in the following manner:
(ELECTRONIC SERVICE) Pursuvant to Administrative Order 14-2, the above-
referenced document was electronically filed on the date hereof and served through the Notice of
Electronic Filing automatically generated by that Court’s facilities to those parties listed below.

Party: Diane Sanchez - Plainfiff
E Service eservice(@egletlaw.com

Other Service Contacts
Bemita Lujan . blujan{@messner.com
Dana Marcolongo .  danaf@tplf.com
Jenny Marimberga . jenny(@tplf.com
Kimberly Shonfeld . kshonteld@messner.com

Lauren Pellino . Ipellino@tplf.com
Lindsay Reid . lindsay(@tplf.com
Michael Meyer . cmeyer{@messner.com
Michael T. Nixon. mnixon{@messner.com
Renee Finch . rfinch@messner.com
Eservice Filing eservice(@thedplg.com
Liz Flores Lflores@egletlaw.com
Lisa M Lee llee@thedplg.com
Tracey Zastrow tzastrow(@messner.com

An Employee of KO[%AR & LEATHAM
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DENNIS M. PRINCE, ESQ.
Nevada Bar No. 5092

TRACY A. EGLET, ESQ.
Nevada Bar No. 6419

KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107
EGLET PRINCE

400 South Seventh Street, #400
Las Vegas, Nevada 89101

Tel.: 702-450-5400

Fax: 702-450-5451

Email: eservicel@egletiaw.com
Attorneys for Plaintiff

Diane Sanchez

DIANE SANCHEZ,

Plaintif,
Vs,

BLAS BON, individually; JOSEPH ACOSTA,

WILFREDO
DOES X

individually;
individuatly;

CORPORATIONS [-X, inclusive,

Defendants.

DISTRICT COURT

CLARK COUNTY, NEVADA

ACOSTA,
and ROE

Plaintiff DIANE SANCHEZ, by and through her attorneys of record, DENNIS M,
PRINCE, ESQ., TRACY A. EGLET, ESQ., and KEVIN T. STRONG, ESQ. of EGLET]
PRINCE, hereby moves this Honorable Court for Entry of Default Judgment pursuant t¢ NRCP
55(b)(2), in favor of Plaintiff DIANE SANCHEZ and against Defendant BLAS BON, jointly

and severally, as set forth herein.

This Application is made on the grounds that a Default has been e¢ntered against said
Defendant for failure to answer or otherwise respond to the Complaint after being properly

served with the Summons and Complaint and that said Defendant is not in the military service of]

the United States, nor is he an infant or incompetent person.

Case Number; A-15-722815-C

CASE NO.: A-15-722815-C
DEPT. NO.: XXV

PLAINTIFF DIANE SANCHEZ’S
APPLICATION FOR ENTRY OF
DEFAULT JUDGMENT

HEARING REQUESTED

Electronically Filed
3/29/2019 10:29 AM
Steven D. Grierson

CLERE OF THE COUE E
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This Application is based upon the foilowing Memorandum of Points and Authoritics.
the affidavit of Dennis M. Prince, Esq.. attached hereto, the Exhibits attached hereto, the
pleadings on {ile in this matter, and any further information this Court deems necessary.

Dated this day of Masch. 2019.

EGLET PRINCE

DENNIS M. PRINCE, ESQ.
Nevada Bar No. 5092
TRACY A. EGLET, ESQ.
Nevada Bar No. 6419

KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107

400 South 7th Sireet, 4th Floor
Las Vegas, NV §9101
Atlorneys for Plaintitf

Diane Sanchez
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MEMORANDUM OF POINTS AND AUTHORITIES
1.
FACTUAL BACKGROUND

This case stems from a motor vehicle collision involving four cars that occurred on April|

28, 2015 on Interstate 15 in Las Vegas, Nevada. Plaintiff Diane Sanchez (“Sanchez”) traveled
northbound on Interstate 15 in a 1995 BMW 325i sedan behind non-party Donna Evans|
(“Evans”) in the #5 travel lane. See Traffic Accident Report, at pp. 1, 5, attached as Exhibit
“1.» Defendant Blas Bon (*Bon”) drove a 1997 Dodge Ram 2500 pickup truck directly behind
Diane. Id. at pp. 1, 3. Bon hauled two wheelbarrows in the back of the truck at the time. Se¢
color photographs of Bon's truck, collectively attached as Exhibit “2.” Sanchez slowed her
vehicle down for traffic that was ahead. See Exhibit “1,” at p. 1. In response, Bon veered hard
to the left to avoid striking the back of Sanchez’s vehicle, but still struck the left side portion of
Sanchez’s rear bumper with the right front end of his truck. /4. Bon’s truck eventually came to
a rest in the #4 wavel lane. Former Defendant Joseph Acosta (“Acosta”™), who drove a 1997
BMW528i directly behind Bon, was unable to slow his vehicle down and also struck the rear-end
of Diane’s car. Jd at pp. |, 7. As a result of the second impact, Sanchez’s vehicle stuck the
rear-end of non-party Evans’s vehicle. /d at p. 1. Sanchez’s vehicle sustained substantial
damage to both the front end and back end as a result of the subject collision. See color
photographs of Sanchez’s vehicle damage, collectively attached as Exhibit “3.”
A. Procedura] History

On August 7, 2015, Sanchez filed her Complaint against Bon and Acosta. On October
20, 2015, Sanchez filed her Affidavit of Due Diligence wherein her process server describes his
failed efforts to personally serve Bon with the Summons and Complaint at his last known
address on September 22, 2015, See 10/20/15 Affidavit of Due Diligence, attached as Exhibig
“4.” On March 29, 2016, Sanchez filed her Amended Affidavit of Compliance wherein she
confirms that Bon was served with the Summons and Complaint through the Nevada Department
of Motor Vehicles pursuant to NRS 14.070 on November 2, 2015, See 3/29/16 Amended
Affidavit of Compliance, attached as Exhibit “5;" see also, Nev. Rev. Stat. 14.070. On
November 9, 2015, Sanchez sent, via certified mail, copies of the Summons, Complaint, traffic

3
NBIS 00028(

)




EGLET ¥ PRINCE

=B - - = Y I - R N

= N = L e e o N — " - B - - TS B - S ¥, R -V 7S R N e ~

accident report, and DMV letter confirming proof of service, to Bon’s last known address: 3900
Cambridge Street, Suite 106, Las Vegas, Nevada 89119, /d at p. 2. This package was returned
to Sanchez on November 12, 2015 because it went unclaimed. /d. On April 1, 2016, the district
court entered Default against Bon resulting from his failure to file an answer to Sanchez’s
Complaint or to otherwise appear in the action within twenty days of service. See 4/1/16
Default, attached as Exhibit “6.” On October 16, 2018, Sanchez and Acosta filed thein
Stipulation and Order for Dismissal with Prejudice following their confidential settlement of
Sanchez’s claims.
B. Liability

Bon failed to file his Answer to Sanchez’s Complaint. Accordingly, there is no factual ot
legal dispute that Bon breached the duty of care owed to Sanchez when he caused his pickup
truck to strike her vehicle from behind. Bon also does not dispute that his negligence caused
Sanchez to suffer severe and debilitating injuries as described betow.

C. Nature and Extent of Sanchez’s Injuries

1. Align Chiropractic

On April 29, 2015, Sanchez presented to Ryan Kissling, D.C. with complaints of neck
pain, mid-back pain, low back pain, and hand pain. Sanchez also later complained of numbness
in her neck and mid-back that radiated down to both arms and headaches, Sanchez underwent a
course of chiropractic care through May 22, 2015. At the time of her last visit, Sanchez’s
diagnoses were: (1) Cervical disc displacement with myelopathy, (2) Pain in her hand; (3)
Theracic sprain, (4) Lumbar sprain; and (5) Myalgia and myositis.

2. Family Doctors of Green Valley

On May 6, 2015, Sanchez presented to Ravi Ramanathan, M.D. with complaints of|
headaches, neck pain, shoulder pain, mid-back pain, low back pain, and numbness and tingling
in both of her hands. Dr. Ramanathan physically examined Sanchez and reached the following
diagnoses: (1) Concussion with no loss of consciousness, (2) Cervicalgia, (3) Post-Concussion|
syndrome, (4) Acute pain due to trauma, (5) Headache, (6) Insomnia, {(7) Lumbago, (8) Mixed
disorders as reaction to stress, (8) Muscle spasms, (9) Unspecified backache, and (10)
Unspecified myalgia and myositis. Dr. Ramanathan prescribed Flexeril and Celexa to Sanchez,|
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advised that she continue with her chiropractic care, and to follow up in three weeks.

On May 19, 2015, Sanchez followed up with Dr, Ramanathan. She made the same pain
complaints as of the date of her last visit and reported new complaints that her lumbar pat
radiated into both of her fegs. Dr. Ramanathan inctuded radiculopathy of Sanchez’s arms and‘
legs to his diagnoses. Dr. Ramathan prescribed Soma, Prednisone, and Norco to Sanchez,
recommended that she continue to undergo chiropractic care, and to follow up with him. Dr,
Ramanathan also referred Sanchez to Yevgeniy Khavkin, M.D., a neurosurgeon.

On July 21, 2015, Sanchez returned to Family Doctors of Green Valley and treated with
Yaakov David Kotlarsky, PA-C. At this visit, she received clearance for her scheduled cervical)
spine surgery.

On August 6, 2015, Sanchez returned to Family Doctors of Green Valley and treated with
Beraldo Vazquez, M.D. This was Sanchez’s first follow-up visit since her July 27, 2015 cervical
spine surgery. Sanchez’s main complaint was pain in her right forearm radiating up to her right
shoulder. She also complained of pain in her cervical spine related to her cervical spine surgery.
Dr. Vazquez prescribed pain medications and muscle relaxants to Sanchez, He also prescribed
Sanchez with a refill of Celexa to help manage her stress. He recommended that she follow up
in one month.

On August 21, 2015, Sanchez followed up with Dr. Vazquez and complained of neck]
pain and mid-back pain. He noted that Sanchez’s neck pain was improving and that her
symptoms of radiculopathy resolved. He refilled her pain medication prescription, Celexal
prescription, and advised that she follow up for a reassessment.

3. Clifford Tao, M.D.

On June 2, 2015, Dr. Tao performed a second opinion interpretation of Sanchez’s lumbar]
spine MRL. Dr. Tac concluded the MRI revealed mild facet osteoarthritis at L5-ST and A
degenerated disc at L1-2.

4. Khavkin Clinic

On June 4, 2015, Sanchez began treatment with Yevgeniy Khavkin, M.D, for

neurosurgical evaluation to address her ongoing cervical spine pain. Dr. Khavkin performed

physical examination of Sanchez and reviewed her cervical spine MR] that she underwent onl

5
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May 9, 2015. Dr. Khavkin concluded that Sanchez was developing cervical myelopathy due to 2
large cervical disc herniation with spinal cord compression. Based on Sanchez’s symptoms and
the significant findings on her MRI, Dr. Khavkin recommended Sanchez undergo surgery
consisting of anterior cervical decompression and fusion at C6-7.

On July 2, 2015, Sanchez returned to Dr. Khavkin to inform him that she wished to
proceed with the surgery. Dr. Khavkin referred Sanchez to undergo surgical clearance.

On July 23, 2015, Dr. Khavkin performed a pre-op evaluation of Sanchez. He
recommended the implantation of a bone growth stimulator to achieve a better clinical outcome
and to improve the fusion rate.

On July 27, 2015, Sanchez underwent cervical spine surgery with Dr. Khavkin)
Sanchez’s pre-operative diagnoses were: (1) cervical stenosis and (2) cervical
myeloradiculopathy, Dr. Khavkin performed the following cervical surgery: (1) Anterior]
approach to the partial C6 and partial C7 corpectomies with a decompression of spinal cord and
the nerve roots, (2) Placement of the biomechanical device using Alphatec peck cage at the C6-7
level interbody arthrodesis at the C6-7 level using spinal using Grafton mixed with autograft,
and (3) Placement of the anterior cervical plate using spinal USA cervical plate to the C6-7 level.
Sanchez underwent this surgery at Centennial Hills Hospital and was discharged on July 28,
2015.

On August 27, 2015; and October 8, 2015, Sanchez followed up with Ippei Takagi, M.D.
of Dr. Khavkin’s office. She reported improvement in her neck pain symptoms, but Dr. Takagi|
recommended she start physical therapy. Sanchez reported some lumbar spine pain complaints
and Dr. Takagi recommended she undergo a lumbar spine MRIL

On November 17, 2015, Sanchez followed up with Dr. Takagi. Dr, Takagi informed her
that there may be a pars defect at L5-S1 and recommended she undergo a CT scan to confirm.
He recommended that she continue with nonoperative treatments for her low back includingw
physical therapy and injections.

On December 8, 2015, Sanchez followed up with Dr. Takagi. Dr. Takagi noted that

Sanchez’s pre-operative pain complaints on the right side of her neck resolved, but she still

experienced residual pain on the left side of her neck. Sanchez told Dr. Takagi she may undergo

6
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possible pain injections to her cervical spine. Dr. Takagi reiterated his desire for a lumbar spine
CT scan. He advised Sanchez (o undergo the procedure and to follow up with him in three
months.

On January 7, 2016, Sanchez followed up with Dr. Khavkin. She reported her neck pain
and right arm pain essentially resolved, but that she had pain in her left forearm. She also
reported significant pain in her low back. Dr. Khavkin recommended repeat radiologicall

imaging and a nerve conduction study of the upper extremities.

On March 31, 2016, Sanchez returned to Dr. Khavkin with continued complaints off
discomfort in her left arm. Dr. Khavkin recommended she continue with physical therapy.

On September 1, 2016, Sanchez returned to Dr. Khavkin with complaints of left-sided
neck pain and upper extremity complaints. Dr. Khavkin recommended Sanchez undergo new|
imaging of her cervical spine and an EMG nerve conduction study of her upper extremities.

On October 13, 2016, Sanchez returned to Dr. Khavkin and continued to complain of
pain in her left arm. Dr. Khavkin recommended Sanchez continue with conservative care.

5. Centennial Hills Hospital Medical Center

On July 27, 2015, Sanchez underwent her cervical spine surgery with Dr. Khavkin at
Centennial Hills Hospital Medical Center. She remained hospitalized for a day and was
discharged on July 28, 2615.

6. Monitoring Associates/Neuromonitoring Associates

Simon Farrow, M.D. monitored Sanchez’s sensory system during the cervical spine
surgery that Dr. Khavkin performed on July 28, 2015.

7. Welthealth Life and Weilness Center

This entity provided Dr. Khavkin with the hardware that was placed in Sanchez’s
cervical spine during her surgery.

8. Orthopedic Motion

Orthopedic Motion provided medical services in relation 1o Sanchez’s cervical spine

surgery.
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9. Interventional Pain & Spine Institute

On September 3, 2015, Sanchez began treatment with Hans Jorg Rosler, M.D. She
presented with chief complaints of neck pain and headaches. Dr. Rosler’s diagnoses were post-
operative neck pain and headaches and mechanical lumbar discomfort. He prescribed Sanchez
with Norco and Robaxin for the pain and advised her to follow up with him in two to three
weeks.

On September 24, 2015, Sanchez returned to Dr. Rosler with primary complaints of neck
pain and low back pain. Based on her complaints, Dr. Rosler determined the Robaxin was nof|
providing adequate antispasmodic therapy. In response, he prescribed her Soma and refilled hey
Norco prescription. He advised that she return to his care in four weeks.

On October 29, 2015, Sanchez returned to Dr. Rosler’s office and treated with his PA,
Steve Olenchak. She complained of continued neck and interscapular pain with numbness to her
left upper extremity and hand and low back pain with intermittent left lower extremity numbness|
and tingling. Mr. Olenchak switched Sanchez’s Norco prescription to Dilaudid and advised she
follow up in two to three weeks for re-evaluation.

On November 17, 2015, Sanchez followed up with Annemarie Gallagher, M.D. of Dr.
Rosler’s office. She made the same pain complaints, was prescribed a new pain medication,
advised to continue with physical therapy, and to follow up in three weeks for reevaluation.

On December 9, 2015, Sanchez returned to Dr. Gallagher and complained of left-sided
cervical spine pain with numbness and tingling radiating into her left hand, particularly the third
through fifth digits. Dr. Gallagher recommended that Sanchez undergo a left C7 nerve blockl
injection.

On January 7, 2016, Sanchez returned to PA Olenchak for re-evaluation. PA Olenchak
switched Sanchez back to Dilaudid, refilled her Soma prescription and advised that she take
stool softeners.

On February 2, 2016, Sanchez returned to Dr. Gallagher, who discontinued Sanchez’s
prescription for Dilaudid and switched her back to Norco.

On March 3, 2016, Sanchez returned to Dr. Gallagher. Dr. Gallagher refilled Sanchez’s

prescriptions for Norco and Soma, recommended she take stool softeners, and advised that she

8
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continue with physical therapy.

On April 4, 2016, Sanchez returned to Dr. Gallagher. She complained of ongoing lefi-
sided neck pain radiating into her left hand, particularly the fourth digit. Dr, Gallagher
recommended Sanchez undergo the C7 nerve block injection.

On April 19, 2016, Sanchez returned to Dr. Gallagher and underwent a left C7 selective
nerve root block injection at Surgical Arts Center. Sanchez’s reported pain level of 7/10
changed to (/10 immediately after the procedure.

On May 5, 2016, Sanchez returned to Dr. Gallagher and rated her neck pain and left
upper extremity pain at 4/10 on the pain scale. She also complained of increased low back pain.
Dr. Gallagher recommended Sanchez continue with her medication management and physical|
therapy and to follow up with her in four weeks.

On June 16, 2016, Sanchez returned to Dr. Gallagher with complaints of increased left-
sided low back pain that radiated down into her left lower extremity. Sanchez reported her neck]
and left upper extremity symptoms continued to improve. Dr. Gallagher recommended Sanchez
continue with her medication management and to return for further care.

On July 5, 2016, Sanchez underwent a left-sided transforaminal epidural steroid injection
at L4-5 with Dr. Gallagher at Surgical Arts Center. Sanchez’s reported pain level changed from
4/10 to 0/10 immediately after the procedure.

On July 13, 2016, Sanchez returned to Dr. Gallaher’s care and reported 60% pain relief ir:]
her lumbar spine after the previous injection procedure. However, Sanchez complained o
bilateral upper and lower extremity pain associated with heaviness. Dr. Gallaher made the same
recommendations to Sanchez regarding medication management.

On July 21, 2016, Sanchez returned to Dr. Gallagher’s care and complained of weakness|
along the left side of her body that she especially felt during exercises. Sanchez denied any new
symptoms since her last visit. Dr. Gallagher recommended Sanchez continue with the same painj
medications and also administered a Toradol injection for improved pain relief.

On August 16, 2016, Sanchez presented to Carrie Dardine, PA-C, of Dr. Rosler's office.

Sanchez complained of neck pain, left arm pain, mid-back pain, and low back pain. Sanchez

experienced relief in her low back for approximately two weeks after the injection, but the pai

9
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later returned with greater intensity. PA Dunham recommended Sanchez continue with her
course of pain medications and physical therapy. She also referred Sanchez back to Dr. Khavkin

for evaluation of cervical discogenic pain and discogenic low back pain.
On September 13, 2016, Sanchez returned to PA Olenchak with complaints of neck pain,

left arm pain, mid-back pain, and low back pain. PA Olenchak recommended she continue

physical therapy and medication management.

On October 11, 2016, Sanchez returned to Dr. Rosler with complaints of neck pain that
radiated into her left arm, mid-back pain, and low back pain. Dr. Rosler refilled Sanchez’
prescriptions for Norco, Soma, and Cymbalta, He also asked her to return in four week
following her repeat electrodiagnostic testing with Dr. Oliveri.

On October 19, 2016, Sanchez returned to Dr. Rosler with complaints of neck pain, le
upper extremity pain, and low back pain. Sanchez reported that her surgeon, Dr. Khavkin,
recommended repeat cervical and lumbar injections. Dr. Rosler recommended Sanchez undergo
a second left C7 selective nerve root block and a separate left L.4-5 transforaminal epiduralf
steroid injection. Dr. Rosler also recommended Sanchez continue with her medication
management.

On October 26, 2016, Sanchez underwent her repeat left C7 selective nerve root block
with Dr. Rosler. Sanchez’s reported pain level went from 7/10 before the procedure to 0/10]
immediately afier the procedure,

On November 7, 2016, Sanchez underwent her repeat teft L4-5 transforaminal epidural
steroid injection with Dr. Rosler. Sanchez’s reported pain score went from 6/10 before the
procedure to 0/10 immediately after the procedure.

On November 15, 2016, Sanchez returned to Dr. Rosler for follow-up afier her injections.
Sanchez reported neck pain complaints that she rated at 3/10 on the pain scale and low back pain
that she also rated at 3/10 on the pain scale. She felt that her pain improved after the injections.
Dr. Rosler recommended she continue with her medications for pain and to follow up in four
weeks.

On December 14, 2016, Sanchez returned to Dr. Rosler with continued improved painL
complaints in her cervical spine and lumbar spine. She was concerned that her lumbar]
10
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discogenic pain might return as it happened previously. She reported Dr. Oliveri recommended
she undergo implantation of a lumbar trial spinal cord stimulator. Dr. Rosler also recommended
a trial tumbar spinal cord stimulator if the lumbar pain symptoms returned. He requested
Sanchez receive a psychological evaluation prior to implantation of the trial stimulator.

On January 10, 2017, Sanchez retumned to Dr. Rosler with complaints of increased lower
back pain with bilateral radiating pain in her lower extremities. She also complained of neck
pain and left upper extremity radiating pain. Sanchez was psychologically cleared to undergo
her trial lumbar spinal cord stimulator, which was scheduled. Dr. Rosler also recommended
Sanchez continue to manage her pain with medications.

On February 7, 2017, Sanchez returned to Dr. Rosler with complainis of neck pain
radiating down to her left arm and hand and low back pain. Dr. Rosler recommended that]
Sanchez proceed with cervical spinal cord stimulator trial after following up with Dr. Khavkin,
Dr. Rosler also refilled her medications for Norco, Flexeril, and Cymbalta.

On March 7, 2017, Sanchez returned to Dr. Rosler. She complained of neck pain
radiating into her left arm and low back pain. Dr. Rosler planned to schedule an epidural steroid
injection at L4-5, but he decided to delay that injection and proceed with a discogram of the
lumbar spine at the recommendation of Jason E. Garber, M.D.

On March 20, 2017, Sanchez returned to Dr. Rosler and underwent a lumbar discogram|
at L3-S1. Sanchez’s preoperative diagnoses included mechanical lumbar pain with discogenic
mediated symptomatology. The discogram revealed positive provocation at 1.4-5 with
concordant pain upon stimulation and a negative study at L3-4 and L5-S1.

On March 28, 2017, Sanchez returned to Dr. Rosler with complaints of neck pain that
radiated into her left hand with numbness and low back pain radiating down to her buttocks.
Sanchez reported that Dr. Garber recommended she undergo lumbar surgery. Dr. Roslen
recommended Sanchez to follow up with Dr. Garber.

On April 6, 2017, Sanchez returned to Dr. Rosler with complaints of neck pain radiating
into her left upper extremity and low back pain with numbness in both legs while using the
restroom. Dr. Rosler refilled Sanchez’s prescriptions for Norco, Flexeril, and Cymbalta and
advised that she follow up with him in four weeks.

I
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On May 4, 2017, Sanchez followed up with Andrew Hall, M.D. of Dr. Rosler’s office
with complaints of neck and low back pain. Dr. Hall refilled Sanchez’s prescriptions and gave
her a sample of Lorazone. He recommended she follow up with him in four weeks.

On June 1, 2017, Sanchez followed up with Dr. Hall. She complained of neck and low
back pain. She told Dr. Hall that her lumbar disc replacement surgery was scheduled for June
22,2017. Dr. Hall refilled her prescriptions and advised she follow up in four weeks.

On June 20, 2017, Sanchez returned to Dr. Hall with compiaints of neck pain and low
back pain. Dr. Hall refilled her prescriptions and advised she follow up in four weeks.

On July 18, 2017, Sanchez followed up with Dr. Hall. She complained of neck pain and
low back pain. She reported gradual improvement of her low back pain following her 1.4-5
fusion surgery with Dr. Garber. Dr. Hall refilled her prescriptions and advised she follow up in
four weeks.

On August 17, 2017, Sanchez returned to Dr. Hall and complained of decreased neck
pain and intermittent low back pain with constant left hip pain. She reported that Dr. Garber
referred her to an orthopedic specialist to address the left hip pain. Dr. Hall decreased the
frequency of Sanchez’s dosage for Norco, refilled her remaining prescriptions, and advised thatr
she follow up in four weeks.

On September 14, 2017, Sanchez returned to Dr. Hall with complaints of neck pain rated
at 3-4/10 on the pain scale, intermittent low back pain rated at 5/10 on the pain scale, and
constant left hip pain. Dr. Hall continued with the decreased dosage frequency for Sanchez’s|
Norco prescription, refilled her Flexeril, and Cymbalta prescriptions, and prescribed Meloxicam.
He advised that she follow up in four weeks.

On October 19, 2017, Sanchez returned to Dr. Rosler with neck pain rated at 2/10 on the
pain scale and intermittent low back pain rated at 4/10 on the pain scale with left hip tightness,
She reported that her start date for physical therapy was soon. Dr. Rosler refilled Sanchez’s|
prescriptions, awaited her response to physical therapy, and advised that she follow up in four
weeks.

On November 17, 2017, Sanchez returned to Dr. Hall with complaints of neck pain rated;
at 2/10 on the pain scale and low back pain rated at 4/10 on the pain scale with left hip region
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tightness. Sanchez continued with her physical therapy at the time of this visit. Dr. Hall refilled
Sanchez’s prescriptions, recommended she continue with physical therapy, and advised that she

follow up in one to two months.

On January 4, 2018, Sanchez returned to Dr. Rosler, She complained of neck discomfort

rated at 2-3/10 on the pain scale and intermittent low back pain rated at 2-3/10 on the pain scale.
She aiso continued to feel left hip region tightness. Sanchez felt that her pain improved, and she]
weaned herself off Norco. Dr. Rosler filled Sanchez’s prescriptions for Flexeril, Cymbalta, and
Meloxicam and advised her to follow up as needed.

On April 24, 2018, Sanchez retumed to Dr. Hall and reported neck pain rated at 1-2/10
on the pain scale and low back pain rated at 4-5/10 on the pain scale. Dr, Hall refilled Sanchez’s
prescription for Flexeril, he started a prescription for Robaxin, and increased her Cymbalta
dosage. Sanchez also continued to take Meloxicam. He advised that she follow up with Dr.
Garber if low back symptoms persist or worsen and to follow up with him in two to three]
months.

10. PBS Anesthesia

PBS Ancsthesia provided the anesthesia services for various interventional pain
management injections Sanchez underwent with Dr. Rosler on April 19, 2016; and July 5, 2016.

11. Surgical Arts Center

Sanchez underwent her interventional pain management injections and lumbar
discography procedure with Dr. Rosler at Surgical Arts Center.

12, Rapid Relrab

On November 11, 2015, Sanchez presented to Rapid Rehab for physical therapy. She
complained of pain in her thoracic region, intermittent cervical spine pain, and numbness and
tingling in her left upper extremity and left lower extremity. Sanchez received various physical
therapy treatments to the areas of her body that were painful. She was formally discharged from
care on February 13, 2016.

13, David J. Oliveri, M.D.

On January 25, 2016, Sanchez underwent electrodiagnostic testing for her upper
extremity with Dr. Oliveri. The testing came back normal.

13
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On October 12, 2016, Sanchez underwent repeat electrodiagnostic testing for her upper
extremity with Dr. Oliveri. The testing came revealed no evidence for a left cervical}
radiculopathy, neuropathy, plexopathy, or polyneuropathy.

14. Louis Mortillaro, Ph.D.

On January 3, 2017, Sanchez underwent clinical pre-surgical psychological testing with
Dr. Mortillaro. Dr. Mortillaro confirmed that Sanchez was psychologically allowed to undergo
the trial spinal cord stimulator procedure so long as she received a better understanding of the
surgical details.

15, Jason E. Garber, M.D. — Western Regional Center for Brain & Spine Surgery

On March 11, 2017, Sanchez presented to Jason E. Garber, M.D. with complaints of neck
pain and low back pain with intermitient lower extremity radiculopathy. Dr. Garber diagnosed
Sanchez with a bulge of her cervical dis¢c without myelopathy and ordered a CAT scan of her
cervical spine. He also noted that Sanchez was a candidate for bilateral nerve root block
injections at L4-5.

On March 23, 2017, Sanchez followed up with Dr. Garber following her discogram. She
complained of ongoing low back pain with intermittent lower extremity radiculopathy. D
Garber recommended that Sanchez undergo either total disc replacement surgery at L4-3 or
anterior fumbar interbody fusion at L4-5 because she failed conservative care and the results of]
her discogram justified her need for surgery.

On March 7, 2017. Sanchez followed up with Dr. Garber with additional questions|
regarding lumbar surgery. She expressed her desire to proceed with surgery.

On June 22, 2017, Sanchez underwent artificial disc replacement surgery at L.4-5 with,
Dr. Garber. Sanchez’s preoperative diagnoses were: (1) L4-5 herniated disc; {2} internally]
disrupted disc; (3) axial mechanical back pain, and (4) lower extremity radiculopathy. There
were no complications during suigery.

On July 11, 2017, Sanchez followed up with Dr. Garber. Dr. Garber noted that the;
incision remained intact without any erythema or drainage. He recornmended Sanchez obtain x-

rays of her lumbar spine and then return to his care.

14
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On August 17, 2017, Sanchez returned to Dr. Garber for her second post-operative
appointment. Sanchez reported nearly 100% improvement in her pain compared to her
preoperative state but noted some pain with external rotation of her left hip. Dr. Garber|
recommended she follow up with him in two months.

On October 12,2017, Sanchez followed up with Dr. Garber. She reported a new onset of
low back pain with intermitient left lower extremity radiculopathy during exercise and
stretching. She was previously 80% improved from her preoperative state. Dr. Garber
prescribed Sanchez a Medrol Dosepack for inflammation, recommended physical therapy and
Pilates, and advised she follow up in six weeks.

16. MML Physical Therapy

On November 2, 2017, Sanchez began physical therapy following her lumbar spine
surgery at the recommendation of Dr. Garber. She underwent various manual intervention
therapies including soft tissue mobilization, electrical stimulation, moist hot packs, and exercise]
activities. Sanchez underwent ten physical therapy sessions from November 2, 2017 through
December 21, 2017.

17. Dura Medic, LLC

Following Sanchez’s lumbar spine surgery, she was prescribed a iumbar sacral corseyf
through Dura Medic, LL.C.

I8, Surgical Anesthesia Services

This provider administered the necessary anesthesia services for Sanchez’s lumbar spine
surgery with Dr. Garber on June 22, 2017.

19, General Vascular Specialists

On June 22, 2017, Earl Cottrell, M.D. provided vascular surgical treatment associated|
with Sanchez’s lumbar spine surgery with Dr. Garber.

20. Valley Hospital Medical Center

On June 22, 2017, Sanchez underwent her lumbar spine surgery with Dr. Garber at
Valley Hospital Medical Center. She remained hospitalized for a couple of days and was
discharged on June 24, 2017.

15
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21. Pay Later Plrarmacy

Sanchez filled her various medications that Dr. Rosler’'s office prescribed during the
duration of her treatment with Pay Later Pharmacy.

22. Las Vegas Radiology, Pueblo Medical Iinaging, and Steinberg Diagnostic

Sanchez underwent a variety of radiological scans to determine the extent of her injuries
suffered as a result of the subject collision. These imaging studies inciude x-rays and MRI scans'
of her cervical spine and lumbar spine, a CT scan of her cervical spine, and a left hip x-ray.

D. Past Medical Expenses Incurred
As a result of the collision, Sanchez incurred the following medical expenses:

Medical Provider Dates of Service Charges
1. | Align Med Chiropractic 4/29/15 — 8/02/16 $6,300.00
2. | Align Med MRI 52015 $1,600.00
3. | Centennial Hills Hospital 7/27/15 — 7/28/15 $74,559.00
4. | DuraMedic 6/24/17 $2,684.00
5. | Family Doctors of Green Valley 5/06/15 - 8/21/15 $2,174.7Q
6. | General Vascular Specialists 6/22/17 $10,045.00
7. | Interventional Pain & Spine Specialists 8/13/15 - 7/16/18 $27,060.00
8. | Khavkin Clinic 6/04/15— 10/13/16 $54.881.20°
9. | Las Vegas Radiology 5/09/15 - 3/20/17 $3,850.00
10. | MML Physical Therapy 11/02/17 - 12/21/17 $2,420.00
11. | Monitoring Associates 72715 - 6/22/17 $15475.28
12, | Mottillaro, Louis, Ph.D. 1/03/17 $1,075.00
13. | Neuromonitoring Assoctates 7727/15 - 6/22/17 $19,100.28
14. | Gliveri David, M.D. 1/25/16 - 10/12/16 $5,518.00
15. | Orthopedic Motion 7/24/15 $447.66
16. | PayLater Pharmacy 11/02/15 - 8/17/17 $6,339.85°

' Family Doctors of Green Valley’s original bilted amount is $3,014.00. Sanchez’s retained medical expert, David
1. Oliveri, M.D., notes that this provider dispensed name brand medications to Sanchez that cost §1,199.00. Se
Exhibit “8" at 11/11/16 report, pp. 16-17. He opines that if these medicaions were dispensed as generics, the]
usual and customary cost is approximately 30% of the billed amount. /d The $2,684.00 figure above reflects thi
opinion,

? Khavkin Clinics original billed amount is $73,486,00. Dr. Oliveri opines that Dy, Khavkin's assistant surgeon,
Ippei Takagi, M.D.’s charges for his services are seventy-five percent of the primary surgeon, Dr. Khavkin's|
charges. See Exhibit “8,” at 11/11/16 report, p. 17. The usual and customary cost ranges from twenty to twenty-
five percent of the primary surgeon’s fee. Jd The $54,881.20 figure above reflects that Dr. Takagi's charges are
twenty percent of Dr. Khavkin's charges for the cervical spine surgery.

3 PayLater Pharmacy’s original billed amount is $25.359.40. Dr. Oliveri opines that the usual and customary cost
for the medications dispensed is approximately twenty-five percent of the total amount. See Exhibit “8,” at 9/21/17
report, p. 5; and 4/6/18 report, pp. 3-4. The $6,339.85 figure above reflects this opinion,

16
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17. | PBS Anesthesia 4/19/16 7/05/16 $1,250.00
18. | Pueblo Medical Imaging 10/27/15 -~ 2/03/17 $10,650.00
19. | Rapid Rehab Physical Therapy FI/11/15 - 12/16/15 $2.915.00
20. | Steinberg Diagnostic 7122115 - 10/22/17 $820.00
21. | Surgical Anesthesia Services 6/22/17 $7,500.00
22. | Surgical Arts Center 4/19/16 — 3/26/17 $20,444.96
23, | Tao, Clifford 6/02/15 $285.00
24. | Valley Hospital 6/22/17 - 6/24/17 $141,925.08
25. | Wellhealth Life and Wellness Center 7/27/15 $1,675.00
26, | Western Regional Center for Brain & Spine N7 -10/12/17 $44.290.00

TOTAL $465,285.01

See Affidavit of Dennis M. Prince, Esq. confirming that Sanchez incurred past medical expenses)
of $465,285.01 to treat the injuries suffered because of the underlying motor vehicle collision,

attached as Exhibit “7.”
E. Future Medical Treatment/Expenses

Sanchez’s retained physical medicine and rehabilitation physician and life care plannet,
David J. Oliveri, M.D., performed a physical evaluation of Sanchez, reviewed her medical
treatment records, and outlined his opinions in numerous reports. See 11/11/16, 1/28/17,
S/11/17, 9/21/17, 4/6/18, and 3/15/19 Oliveri reports, collectively attached as Exhibit “8. Dr.
Oliveri recommends that Sanchez undergo medical treatment in the future consisting of: {1) pain
management care; (2) spine surgeon consult for future adjacent segment cervical spine and
lumbar spine surgeries; {3} physical therapy; (4) various prescription medications; (5)
preoperative radiographic studies; (6) trial and permanent implantation of cervical spine
neurostimulator; (7) periodic replacement of neurostimulator’s implantable pulse generator; (8)
preoperative medical clearance for cervical spine and lumbar spine surgeries; (9) future cervical
spine fusion surgery for adjacent segment breakdown; and (10) future lumbar spine surgery for
adjacent segment breakdown. See Exhibit “8,” at 3/15/19 report, life care plan, pp. 1-13. Dr.
Oliveri estimates the total cost for Sanchez’s future medical treatment ranges from $742,399.00,

to $885,106.00. /d.

* Sanchez intends to supplement her Application with an affidavit from Dr. Oliveri that confirms the opinions in hish
March 15, 2019 report and life care plan regarding her need for future medical treatment and the associated costs for
that treatment. This affidavit will also confirm his opinions regarding the usual and customary billing rates in his
November 11, 2016; September 21, 2017; and April 6, 2018 reports.
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Sanchez's retained economist, Stan V. Smith, Ph.D., authored a report in which he
provides the present value of the costs for Sanchez’s future medical treatment recommendations|
outlined in Dr. Oliveri’s life care plan. The present value of Sanchez’s future medical treatment
is $827,038.00. See 3/18/19 Smith report, at p. 7, attached as Exhibit “9.”

F. Economic Damages

Sanchez's retained economist, Stan V. Smith, Ph.D., also concludes in his report that
Sanchez sustained economic damages as a result of her injuries from the subject collision: (1)
past and future loss of wages and employee benefits; (2) loss of past and future housekeeping
and household management services; and (3) reduction in the value of life. See generally.
Exhibit “9.

1. Loss of past and future wages and employee benefits

At the time of the subject collision, Sanchez worked as a taxi cab driver for Western Cab
Company. See Exhibit “9,” at pp. 3-4 She generally worked twelve hours per day as a cab
driver five or six days per week. Sanchez eamed upwards of $50,000.00 per year as a cab driver.
Id Before working as a cab driver, Sanchez worked for Kaiser Permanente hospital in
California as a pharmacy technician. /d. Sanchez intended to forege working as a cab driver
and resume her work as a pharmacy technician at a hospital in Las Vegas. /d

Dr. Smith provides estimates for Sanchez’s loss of wages and employee benefits under
two distinet scenarios. Id. at p. 4. Under Scenario 1, Sanchez’s wage loss begins at $26,900.00
in year 2017 dollars, which represents the average earnings of a taxi driver in Las Vegas. fd
Sanchez’s wages are grown at an estimated wage growth rate of 3 percent in 2018, 2019, and
2020, Id. Wages past 2020 are grown at a real rate of 1 percent. Under Scenario 1, the present
value of Sanchez’s total past and future loss of wages and employee benefits totals $694,708.00,
assuming she works to age 67. /d.; see also, Table 7U of Dr. Smith’s report.

Under Scenario 2, Sanchez’s wage loss begins at $26,900 in year 2017 dollars. Id at p,
4. In 2020, Sanchez’s wages grow to $39,740.00 in 2017 dollars, which represents the 7th

percentile for wages earned by pharmacy technicians in Las Vegas. Id at p. 4. Dr. Smith

* Sanchez intends to supplement her Application with an affidavit from Dr. Smith thal confirms the opinions in hisj
March 18, 2019 report regarding her economic losses that she sulfered as a result of the subject collision.
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assumes that Sanchez would have worked as a pharmacy technician by 2020 had she nof
suffered her injuries from the subject collision. /d. Once again, wages are grown at an estimated
wage growth rate of 3 percent in 2018, 2019, and 2020. Id. Wages past 2020 are grown at a real
rate of | percent. Under Scenario 2, the present value of Sanchez’s total past and future loss of
wages and employee benefits totals $985,812.00, assuming she works to age 67. id.; see also,
Table 14U of Dr. Smith’s report.

2. Loss of past and future liouselold services

Dr. Smith interviewed Sanchez regarding her inability to perform household chores. See
Exhibit “9,” at p. 5. Based on that interview, Sanchez’s loss of her ability to perform houschold
services is 80 percent. /4 Dr. Smith utilizes an average hourly rate of $14.99 for various
workers who provide various household services to estimate Sanchez’s loss. /d. Based on these
assumptions and Sanchez’s life expectancy of 83.5 years, Dr. Smith opines that her total loss of
past and future household services is $446,334.00. id.; see also Table 17U of Dr. Smith’s report.

3. Reduction in the value of life

Sanchez’s reduction n the value of her life reflects how her injuries have impacted he|
ability to lead a normal life by performing daily living activities and career, social, and leisure
activities. See Exhibit “9,” at p. 8. Based on his interview with Sanchez, Dr. Smith opines that
Sanchez will suffer a 50 percent to 70 percent reduction in the value of her life. /d. Given
Sanchez’s life expectancy of 83.5 years, Dr. Smith opines that Sanchez’s damages in the
reduction of the value of her life is $2,685,877.00. Id. at p. 9; see aiso, Tables 21U to 24U of Dr.
Smith’s report.

IL.
LEGAL ARGUMENT
NRCP 55(b)(2) states, in pertinent part:

(b) Judgment. Judgment by default may be entered as follows:

L)

(2) By the Court. In all other cases the party entitled to a judgment by
default shall apply to the court therefor; but no judgment by default shall be
entered against an infant or incompeient person unless represented in the action
by a general guardian, guardian ad litem, conservator, or other such representative
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whe has appeared therein. If the party against whom judgment by default is
sought has appeared in the action, the party (or, if appearing by representative, the
party’s representative) shall be served with written notice of the application for
judgment at least 3 days prior to the hearing on such application. If, in order to
enable the court to enter judgment or to carry it into effect, it is necessary to take
an account or to determine the amount of damages or to establish the truth of any
averment by evidence or to make an investigation of any other matter, the court
may conduct such hearings or order such references as it deems necessary and
proper and shall accord a right of trial by jury to the parties when and as required
by any statute of the State.

On November 2, 2015, Bon was served with Sanchez’s Summons and Complaint through
the Nevada Department of Motor Vehicles because she was unable to personally serve him at hig
last known address. See Exhibit “4,” at p. 2, Exhibit “5,” at p. 2. Sanchez mailed proof off
service through the Nevada Department of Motor Vehicles along with the Summons and
Complaint, via certified mail, to Bon's last known address, which went unclaimed. See Exhibit
“5,” at p. 2. There is no evidence to suggest that Bon is an infant or otherwise incompetent. See
Nev. R. Civ. P. 55(b)2). As a result of Bon’s failure to file his Answer to Plaintiff’s Complain
within 20 days of service, this Court entered a default against him on April 1, 2016, See Exhibi]
“6.” As a result of Bon’s default stemming from his failure to answer Sanchez’s Complaint,
Sanchez is permitted to proceed with her application for judgment regarding the extent of her
damages pursuant to NRCP 55(b)(2). id.; see¢ also Foster v. Dingwail, 126 Nev. 56, 65 (2010)
(Fhe Nevada Supreme Court has upheld entries of default where litigants are unresponsive),
Therefore, Sanchez respectfully moves this Honorable Court for Entry of Default Judgment ag
Sanchez is entitled to recover the following amounts from Defendant Blas Bon:

1. Past medical damages in the amount of $465,285.01;

2. Future medical damages in the amount of $827,038.00;

3. Past and future lost wages and employee benefits in the amount of $840,260.00;°

4. Past and future lost household services in the amount of $446,334.00;

5. Future reduction in the value of life damages in the amount of $2,685,877.00

6. Past pain and suffering damages in the amount of $2,000,000.00;

® This figure represents the average value of the two figures that Dr. Smith provides for Sanchez’s loss of past and
future wages and employee benefits under two distinct scenarios.
20

NBIS 000303




EGLET X3* PRINCE

M OG0 ~] o W dam L b e

I o= N i~ SR o B B % B O R o R S et

7. Future pain and suffering damages in the amount of $3,000,000.00; and

8. Prejudgment interest accruing at the statutory rate from August 7, 2015, the date of thej
filing of the Complaint, until the full judgment amount is paid to Sanchez; and

9. Attorney’s fees based on a contingency fee agreement pursuant 10 O'Connell v. Wynn
Las Vegas, LLC, 134 Nev. __, 429 P.3d 664 (Nev. Ct. App. 2018) and costs incurred herein.

HL
CONCLUSION

Based on the foregoing, Plaintiff DIANE SANCHEZ respectfully requests that thig
Honorable Court enter Default Judgment against Defendant BLAS BON, jointly and severally,
in the amount of $10,264,794.01, plus attorney’s fees based on a contingency fee agreement
pursuant to O 'Connell v. Wynn Las Vegas, LLC, 134 Nev. ___, 429 P.3d 664 (Nev. Ct. App.
2018), costs, and interest incurred herein.

Dated this T day of March, 2019.

Respectfully submitted,

EGLET ij

ey
DENNIS M. PRINCE, ES{.
Nevada Bar No. 5092
TRACY A. EGLET, ESQ.
Nevada Bar No. 6419
KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107
400 South 7th Street, 4th Floor
Las Yegas, Nevada 89101
Attorneys for Plaintiff
Diane Sanchez
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), | certify that [ am an employee of EGLET PRINCE, and that on

the 29th day of March, 2019. I caused the foregoing document entitled PLAINTIFF DIANE
SANCHEZ'S APPLICATION FOR ENTRY OF DEFAULT JUDGMENT to be served“
upon those persons designated by the parties in the E-Service Master List for the above-
referenced matter in the Eighth Judicial District Court eFiling System in accordance with the
mandatory electromic service requirentents of Administrative Order 14-2 and the Nevada
Electronic Filing and Conversion Rules and by U.S. Postal Service, postage prepaid, to
Defendant Blas Bon’s last known address as stated below:
Blas Bon
3900 Cambridge Street, Suite 106,

Las Vegas, Nevada 89119
Defendant

A

An em‘f)loyec of Eglel Prince

I~
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Additional or Emergancy Contact, Name(s) & Nihnber{s): Work Schedule (Hours) |Daye Occ !W“'SZ D\ '
R -]
-5 Depart Date {t vistor):
hBTst Place & Time of day lo conlact you: Vehicle; Year & Maka ] <= |Did you_use your Seat baft?
m&yg@-&.ﬁ p 7005 V@E o Yes. 3 N M4
PASSENGER INFORMATION {OTHER THAN DRIVER)

Seatirng Daw of Phone Resbainis
Fositicn Full Name Address Birth Numbar S8 A8 Injurd

PLEASE WRITE BELOW WHAT HAPPENED:

L3 Continved
Ea— __ gnback |
This Statemean on Voluntarily and | affirm the Truth and Accuracy of the facts conlained hengin: Wilnessed by: P

a o
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Paul D. Powell, Esq.
Nevada Bar No. 7488
THE POWELL LAW FIRM
6785 West Russell Road, Suite 210
Las Vegas, Nevada §9118
gaul@TPLF .com

hone: (702) 728-5500
Facsimile: (702) 728-5501
Attorneys for DIANE SANCHEZ

Elacironically Filed
10/20/2015 10:22:20 AM

Ry

CLERK OF THE COURTY

DISTRICT COURT

CLARK COUNTY, NEVADA

DIANE SANCHEZ,

Plaintiff,
VS,
BLAS BON, individually; JOSEPH ACOSTA,
individually; DOESI- X, end ROE
CORPORATIONS I - X, inclusive,

Defendants.

CASE NO. A722815
DEPT. NO. XXV

AFFIDAVIT OF DUE DILIGENCE

NBIS 000341
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RTTORREY DR PARDY WiTOUT AVTORREY frass, b Ber o, Wa{‘!{l{&h’b Sl - RO COERT SR DSLY
L Paut Paweli
Powrli Law Finn
6705 Wost Russelt Read  Las Vegax, NV B34

VELEPCNE NG - {TR2Y T48-5501 LA N
EARAL. AT 8% tannant
ATTOREY $0R Ssmey PABIORIT S e ebanchor v Bon o
DISTRICT COURY

STREET ARDRISY. 200 LEWAS AVERUE
CITYy ANG 2 SUBE. LAS VEGAS, RV 83118

PLAINTIFFIPETITIONER: Diano Ssnchez
DEFERDANTRESPORDENYT: Blas Bon

CREE SRHACE
DECLARATION OF mhl@ﬁﬂc& ATRIBIS

I received the within assignment for filing andlor service on Se;ntemnet 22, 2018 ang that after due and mngenl effori
| have not been able to serve said person.! attempled sarvice on this servee on the fullowing datas and times:

Serves:  Bigs Bon

Docoments. Summons & Complaing;

Addrass: 3800 Cambridge Streot Suite 108
Las Veges, BV 80448

As shumerated below:

10/19/2616 ~ 6:36 AN Allernpted fo serve defendant at last &nown addrgss of 3800 Cambridge Street Suile 108, Las Vegas
Newada This address is a Clark County neighborhood sommunity center where the deferdant had :
his msil sent, his current whereghouls arg nOW unknown 10 tham. A tecond search with e Clark i
Gounly Assessors Offics revesls no records found. A search with Clark Counly woters rggistration
revisais no records found. A jocal phone search for defendants phone bimber reveals no recoras
found. & registered vohicte search with Nevada DMV and Premiam Finder saarch reveals no records
founz,

Reglatration No.. #R-003972
Clark County Praness Serviee LLC dbs COPSE LV
120 £ Charoston Bivd, Suite 133

Las Vagas, NV 89304 | deciare wader panaily of pedury unser ihe laws of the Sisle of
Hate Liconse #ZO3C bovada that the fcragmnfg Bitrse and (‘i&;f_!:l:t 5 o
.r'h /"‘:
Bignators: ... ﬁ Skt ’) ; ff Aels -’-"_h

ﬁﬁichﬁef E.C larke

DECLARATION OF DILIGENCE Srdocit, SO HOIIFormat
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Electronically Filed
03/29/2016 04:08:25 PM E—

AFET . i'éﬂ“;‘“—

Paul D. Powell, Esg.
Nevada Bar No. 7488 CLERK OF THE GOURT

THE POWELL LAW FIRM
6785 West Russell Road, Suite 210
Las Vepas, Nevada 89118

;aul@ com

hone: (702) 728-5500

Facsimile: (702) 728-5501
Attorneys for DIANE SANCHEZ

DISTRICT COURT
CLARK COUNTY, NEVADA

DIANE SANCHEZ,
CASENO. A722815
Plaintiff, DEPT. NO. XXV
Vs

BLAS BON, individually; JOSEPH ACOSTA,
individually; DOES I - X, and ROE
CORPORATIONS [ - X, inclusive,

Defendants.

AMENDED AFFIDAVIT OF
COMPLIANCE

Wt Nt Nttt Nagt? Vgt gt gt Vgt Vgt Vgt

STATE OFNEVADA )
COUNTY OF CLARK 3 >

PAUL D. POWELL, ESQ., being duly swom on oath, deposes and says:

That [ am an attomey at THE POWELL LAW FIRM maintaining offices at 6785 W. Russell
Road, Suite 210, Las Vegas, Nevada 89118 and the firm has been retained by Plaintff DIANE
SANCHEZ to represent her in an action against Defendant BLAS BON.

That on October 19, 2015 service of the Complaint on file herein and & copy of the
Suramons issued following the filing of said Complaint was attempted on BLAS BON at his best
known address of 3900 Cambridge Street, Suite 106, Las Vegas, Nevada 89119, Said best known

b NBIS 000344
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address was found not to be current for BLAS BON as ¢videnced by the Declaration of Diligence
attached hereto as Exhibit 1. '

That on or about October 27, 2015 T caused to be served upon the Director of the
Department of Motor Vehicles of the State of Nevada at Carson City, Nevada, via United States
Mail, a copy of the Complaint on file herein, a copy of the Summons issued following the filing of
the Complaint, a copy of the Declaration of Diligence, together with the statutory fee of $5.00, all in
accordance with N.R.S. 14.070. Said documents were reccived by the Department of Motor
Vehicles on November 2, 2015 as evidenced by the letter from the Department of Motor Vehicles
attached hereto as Exhibit 2, acknowledging receipt of said Complaint and Summons.

That on or about November 9, 2015 I caused 1o be deposited in the United States Mail at Las
Vegas, Nevada, certified mail return receipt requested, with postage fully prepaid thereon, a copy of
the Complaint and Summons, the traffic accident report and & copy of the DMV letter evidencing
proof of service on Defendant BLAS BON st the Defendant’s last known address of 3900
Cambridge Street, Suite 106, Las Vegas, Nevada 89119, The package was returned to sender on
November 12, 2015 as unclaimed. A copy is attached hereto as Exhibit 3.

DATED this 26 day of March, 2015.
W FIRM

Paul D. Powell, Esq.
Nevada Bar No. 7488

6785 W. Russeil Road, Suite 210
Las Vegas, NV 89118

WORN TO before me
heh, 2016,

Bl et e ok ol i S

BRENDA OCAMPO
Holary Publio Sale of Nevada
Mo, 12-7743-1
My Appl. Exp. May 14, 2016 £

vvvvvvvvvvvvvvvvvvvvvvv

Ty
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Pursuant to Nevada Rules of Civil Procedure 5 (b), I hereby certify that on the 29®
day of March, 2015, the AMENDED AFFIDAVIT OF COMPLIANCE was served via
glectronic service to the following counsel of record:

Marissa Temple, Esq.

MESSNER REEVES LLP

5556 S. Fort Apache Road, Suite 100
Las Vegas, Nevada 89148

Attorneys for Defendant

/s/ Lauren Pellino

An Employee of THE POWELL LAW FIRM

NBIS 000346
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Paul D. Powesll, Esq.

Nevada Bar No. 7488

THE POWELL LAW FIRM

6785 West Russell Road, Suite 210
Las V Nevada 89118

individually; DOES I - X, and ROE
CORPORATIONS [ - X, inclusive,

LF.com
Phone: (702) 728-5500
Facsimile: (702) 728-5501
Attorneys for DIANE SANCHEZ
DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, )
)} CASENO, A722815
Plaintiff, )} DEPT.NO. XXV
V5. )
)
BLAS BON, individually; JOSEPH ACOSTA, } AFFIDAVIT OF COMPLIANCE
)
)
)
)

Defendants.

STATE OF NEVADA )
COUNTY OF CLARK 3”‘

PAUL D. POWELL, BESQ., Being duly swom on oath, deposes and says:

That | am an attorney at THE POWELL LAW FIRM maintaining offices at 6785 W. Russell
Road, Suite 210, Las Vegas, Nevada 89118 and the firm hes been retained by Plaintiff DIANE
SANCHEZ to represent her in an action against Defendant BLAS BON,

That on October 19, 2015 service of the Complaint on file herein and a copy of the
Summons issued following the ﬁ]]ng of said Complaint was attempted on BLAS BON et his best
known address of 3900 Cambridge Street, Suite 106, Las Vegas, Nevada 89119, Said best known

-1- NBIS 000348
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eddress was found not to be current for BLAS BON as evidenced by the Declaration of Diligence
attached hereto as Exhibit 1.

That on or about October 27, 2015 I caused to be served upon the Director of the
Department of Motor Vehicles of the State of Nevada at Carson City, Nevada, via United States
Mall, a copy of the Complaint on file herein, a copy of the Summons issued following the filing of
the Compleint, a copy of the Declaration of Diligence, together with the statutory fee of $5.00, all in
accordance with N.R.S. 14.070, Said documents were received by the Depertment of Motor
Vehicles on November 2, 2015 as evidenced by the letter from the Department of Motor Vehicles
sttached hereto as Exhibit 2, acknowledging receipt of said Complaint and Summons.

That on or about Noverber 9, 2015 1 cansed to be deposited in the United States Mail at Las
Vegas, Nevada, certified mail retum receipt requested, with postage fully prepaid thereon, & copy of
the Complaint and Summons, the traffic accident report and a copy of the DMV letier evidencing
proof of service on Defendant BLAS BON at the Defendant’s last known address of 3900
Cambridge Street, Suite 106, Las Vegas, Nevada 89119. ‘

To date, retumn receipt (Article Number 7015 0640 0004 9496 0326) has not been returned.

DATED this,_-?i * day of November, 2015.

Nevada Bar No. 7488
6785 W. Russell Road, Suite 210
Las Vegas, NV 89118

\ BRENDA OCAMPO
R Matery Puhilc Staia of Ravada
3 Ko, 12-77131

My AppL, Exp. May 14,2016

TV
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Brian Sandoval
Governor

Troy L. Dillard
Diractor

555 Wright Woy
Carson City, Nevada 89711

Telephone {775} 684-4368
www. GIIVIV.Com

November 2, 2015

Mr,Faul D Powelt Esg
6785 W. Russell Bd., Ste. 210
i.as Vegas Nevada 89118

Re: Diane Sanchez vs. Blas Bon; Joseph Acosta
CASE NO: A-15-722815-C

SERVICE DATE: 11/2/15

DELIVERY METHOD: USPS

Dear Mr. Powell £sq,

This tetter acknowledges service of a Summons Complaint raceived in the Director’s office of the State
of Nevada, Department of Motor Vehicles for the above referenced case, along with $5.00 as provided
forin the NRS 14.070.

Sincerely,

e

ina Springer
Administrative Assistant
Director's Office

{45P0 Raw. 1000 ' NBTS‘%OSS:L
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Electronically Filed
06/22/2016 02:44:54 PM

NOTC ﬁ;—, iuﬂum—

Paul D, Powell .
Nevada Bar Nr;. 7488 CLERK OF THE COURT

THE POWELL LAW FIRM

6785 West Russell Road, Suite 210

Las Vegas, Nevada 89118
@TPLF.com

Phone: (702) 728-5500

Facsimile: (702) 728-5501

Attomeys for DIANE SANCHEZ
DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, )
) CASE NO. AT22815
Plaintiff, )} DEPT.NO. XXV

vs.
BLAS BON, individually; JOSEPH ACOSTA, NOTICE OF ENTRY OF DEFAULT
individually, DOES 1- X, and ROE
CORPORATIONS I - X, inclusive,

et St gt e S Nar? i

Defendants.

PLEASE TAKE NOTICE that a Default of Defendant Blas Bon was entered on March 31,

2016.

A copy of said Default is attached hereto as Exhibit 1.

DATED this 22* day of June, 2016.
THE POWELL LAW FIRM

/s/ Paul Powell
Paul D. Powell, Esq.

Nevada Bar No. 7488
6785 W. Russell Road, Suite 210
Las Vegas, NV 89118

NBIS 000354
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CERTIFICATE OF SERYICE
Pursuant to Nevada Rules of Civil Procedure 5 (b), I hereby certify that on the 22*

day of June, 2016, the NOTICE OF ENTRY OF DEFAULT was served via electronic and

U.8. Mail service to the following counsel of record:

Marissa Temple, Esq. Blas Bon

MESSNER REEVES LLP 3900 Cambridge Street, #106

5556 8. Fort Apache Road, Suite 100 Las Vegas, Nevada 89119

Las Vegas, Nevada 89148 Via Ceriified Mail: 7015 0640 0004
Attorneys for Defendant 9496 4218

DeLawrence Templeton

DMA Claims Services

PO Box 142768

Irving, Texas 75014

Via Certified Mail: 7015 0640 0004
9496 0395

/s/ Lauren Pellino

An Employee of THE POWELL LAW FIRM

NBIS 000355
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Electronically Filed

individually; DOES | - X, and ROE
CORPORATIONS I - X, inclusive,

D 04/01/2016 04:25:03PM —
DFLT W“ A
Paul D. Powell, Esq. CLERK OF THE COURT
Nevada Bar No. 7488
THE POWELL LAW FIRM
6785 West Russell Road, Suite 210
Las Vegas, Nevada 89118
Baul@TPLF.com
hone: (702) 728-5500
" Facsimile: (702) 728-5501
Attorneys for D SANCHEZ
DISTRICT CQURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, )
)} CASENO. A722815
Plaintiff, )} DEPT.NO. XXV
vs, )
)
BLAS BON, individuelly; JOSEPH ACOSTA, ) FAULT ON BO
)
)
)
)

Defendants.
It appearing from the files and records in the above-cntitled action that BLAS BON,

Defendani herein, being duly served with a copy of the Summons and Complaint through the
Departracat of Motor of Vehicles on November 2, 2015; that more than twenty (20) days, exelusive
of the day of service, having expired since service upon the Defendant; that no answer or other .
‘ﬁpmncehavingbeen filed and no further time having been granted, the default of the above-
&nad Defendant for feiling to answer or otherwise pleed to Plainﬁﬁ‘s Complaint is hereby entered.
FIRM ELERK—OF—'PHB—COURT

Poul D Fowell Eag, Dcputy Ciek] ] et
Nevads Bar No. 7488

6785 W. Russcll Road, Suite 210 208 Lowis A
Las Vogas, NV 89118 LasVegas,NVemm 31208
PRTRICIA AZUDENA

-1- NBIS 000357
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CERTIFICATE QF SERVICE
Pursuant to Nevada Rules of Civil Proceduse 5 (b), | hereby certify that on the 74 ®

-

day of March, 2016, the DEFAULT ON DEFENDANT, BLAS BON was served via
clectronic service {0 the following counsel of record:

Marissa Temple, Bsq.

MESSNER REEVES LLP

5556 8. Fort Apache Road, Suite 100
Las Vegag, Nevada 89148

Astorneys for Defendant

~

An Employee of THE POWELL LAW FIRM

-2- NBIS 000358
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AFFIDAVIT OF DE . PRINCE. ESQ. IN SUPPORT OF PLAINTIFF DIANE
S HEZ’S APPLICATION FOR ENTRY OF DEFA GMENT

STATE OF NEVADA )
) ss.:
COUNTY OF CLARK )

I, DENNIS M. PRINCE, ESQ. being first duly sworn, under oath, depose and say that:

1. I am an attorney licensed to practice law in the state of Nevada and a Partner at
the law firm of EGLET PRINCE, counse! for Plaintiff Diane Sanchez in this matter.

2. I have personal knowledge of the facts within and if called to testify, I will
competently testify to the matters stated herein.

3. I have been informed and believe that Defendant Blas Bon is not in the military
service of the United States, nor is Mr. Bon an infant or incompetent person.

4, On April 28, 2015, Plaintiff Diane Sanchez suffered severe and debilitating
injuries in a motor vehicle collision. On August 7, 2015, Sanchez filed her Complaint for
personal injuries against Defendant Blas Bon and former Defendant Joseph Acosta,

5. On October 20, 2015, Sanchez filed her Affidavit of Due Diligence wherein her
process server describes the efforts made 1o effectuate service of the Summons and Complaint
on Bon on September 22, 2015. See Exhibit “4.”

6. On March 29, 2016, Sanchez filed her Amended Affidavit of Compliance
wherein she confirms that Bon was served with the Summons and Complaint through the
Nevada Department of Motor Vehicles pursuant to NRS 14.070 on November 2, 2015. See
Exhibit “5,” at p. 2.

7. On November 9, 2015, Sanchez mailed a copy of the Surarnons and Complaint,
traffic accident report, and Nevada Department of Motor Vehicles letter confirming proof of
service to Bon, via certified mail, to Bon’s last known address. Jd at p. 2. Bon never filed his
Answer or otherwise responded to Sanchez’s Complaint.

8. On April 1, 2016, the district court entered a default against Bon for failing to

answer Sanchez’s Complaint. See Exhibit “6.”

NBIS 00036(
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9. To date, and as a result of the underlying motor vehicle collision and Bon’s
negligence, Sanchez incurred past medical expenses to treat her injuries suffered as a result of
the subject collision that total $465,285.01.

10.  Ideclare under penalty of perjury that the foregoing is true and correct.

FURTHER, AFFIANT SAYETH NAUGHT

SUBSCRIBED AND SWORN to before me
this A day of March, 2019,

NOTARY PUBLIC | )/

NBIS 00036]
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Exhibit B

(Plaintiff’s Supplement
to Application for Entry
of Default Judgment)
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Electronically Filed
7/9/201% 11:55 AM
Steven D. Grierson

CLERE OF THE COEEE
L]

frary

SUPP

DENNIS M. PRINCE
Nevada Bar No. 5092
KEVIN T. STRONG
Nevada Bar No. 12107
PRINCE LAW GROUP
8816 Spanish Ridge Ave,
Las Vegas, NV 89148
Telephone: (702) 534-7600
Facsimile: (702) 534-7601
Email: dpringe(@thedplp.com
Email: kstrongi@ibedply.com
Attorneys for Plaintiff

Diane Sanchez

DISTRICT COURT
CLARK COUNTY, NEVADA

OB A SN th OB LN

[ w—
-

DIANE SANCHEZ, Case No. A-15-722815-C
Dept. No. XXV

-t
[

Plaintift,
PLAINTIFF’S SUPPLEMENT TO
Vs, APPLICATION FOR ENTRY OF

DEFAULT JUDGMENT
BLAS BON, individually; JOSEPH
ACOSTA, individually; WILFREDO
ACOSTA, individually; DOES 1-X and ROE
CORPORATIONS L-X, inclusive,

Defendants,

— o et
h W B W

—
-l

—
-}

Plaintiff DIANE SANCHEZ, by and through her attorneys of record, Dennis M. Prince and
Kevin T. Strong of PRINCE LAW GROUP, hereby supplements her Application for Entry of Default

b
LR ]

Judgment with the following Exhibits:
Unswom Declaration in lieu of Affidavit Pursuant to NRS 53.045 of David J. Oliveri, M.D.,
attached as Exhibit “1.”

[ N % S LS B 6 R
th e W R -

26
27
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Unsworn Declaration in lieu of Affidavit Pursuant to NRS 53.045 of Stan V. Smith, Ph.D.,
Exhibit “2.”
DATED this j"_“aay of July, 2019.

PRINCE LAW GROUP

DENNISM. PRINCE

Nevada Bar No. 5092
KEVIN T. STRONG
Nevada Bar No. 12107
8816 Spanish Ridge Ave.
Las Vegas, NV 89148
Attorneys for Plaintiff
Diane Sanchez

NBIS 00036|5
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), [ certify that | am an employee of PRINCE LAW GROUP, and that

on the jikday of July, 2019, I caused the foregoing document entitled PLAINTIFF'S
SUPPLEMENT TQ APPLICATION FOR ENTRY OF DEFAULT JUDGMENT to be served
upon those persons designated by the parties in the E-Service Master List for the above-referenced
matter in the Eighth Judicial District Court E-Filing System in accordance with the mandatory

electronic service requirements of Administrative Order 14-2 and the Nevada Electronic Filing and

L= B .V DV PV R N |

Conversion Rules and by U.S. Postal Service, postage prepaid, to Defendant Blas Bon's last known

[a—y
o

address as stated below:

—_—
[ S T

Blas Bon

3900 Cambridge Street, Suite 106
Las Vegas, NV 89119

Defendant

— e Eed el o
e ) v b s W

[ TR VY
L= T

[ D 6 R N S ]
B W B e

25

NBIS 00036[6



EXHIBIT “1”

NBIS 000367



EGLET X PRINCE

WMo ~d h s W ) —

- =

12

UNSWORN DECLARATION IN LIEU OF AFFIDAVIT PURSUANT TO NRS 53.045 OF
DAVID J. OLIVERI. M.D.

STATEOF NEVADA )
} ss.:
COUNTY OF CLARK )

1, David J. Qliveri, M.D., declare under penalty of perjury that the foregoing is true and
correct.

1. I am a medical doctor who is Board Certified by the American Board of Physical
Medicine and Rehabititation. | am also Board Certified by the American Board off
Eiectrodiagnostic Medicine.

2. I am an Independent Medical Examiner who is certified by the American Board
of Independent Medical Examiners.,

3. t am a Centified Life Care Planner.

4, My scope of medical practice consists of treatment for patients with
musculoskeletal, neuromuscular, and spine injuries or disarders.

5. | also perform ferensic medical evaluations, medical record reviews, and prepare
life care plans as part of my practice as a retained medical expert. [ have been qualified as 3
medical expert in the federal and state courts of Nevada, Arizona, Utah, and California.

6. My scope ol practice includes providing permanent impairment rating evaluations|
for worker’s compensation claims and personal injury lawsuits,

7. [ am a Fellow of the American Academy of Physical Medicine and Rehabilitationd
(AAPMR), the American Association of Neuromuscular & Electrodiagnostic Medicine]
(AANEM), and the North American Spine Society (NASS). | am aiso a member of the Spine
Intervention Society (8IS), the American Medical Association {AMA), the Nevada State
Medical Association, and the Clark County Medical Society.

8. On November 11, 2016, 1 performed a comprehensive medical record review and
preliminary life care plan for Plaintiff Diane Sanchez (“Diane™) as part of my retention as a|
medical expert for the matter of Sanchez v. Bon et al,, Case No, A-15-722815-C. Prior to thal
date, | evaluated Diane on two occasions for electrodiagnostic testing. The scope of my medical;

record review concerned the injuries she sustained following an April 28, 2015 motor vehicle
1
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collision. 1 also spoke with Diane, via telephone, on the same date { prepared my report to
discuss her recent medical treatment

9. All of my medical opinions regarding Diane are outlined in six reports that I
authored on November 11, 2016; January 28, 2017; May 11, 2017; September 21, 2017; April 6,
2018; and March 15, 2019, respectively. | hereby declare thai all of the findings, opinions, and
siatements stated in my November 11, 2016, January 28, 20i7; May 11, 2017; September 21,
2017; April 6, 2018, and March 135, 2019 reports are true and correct under penslty of perjury, |
hereby fully incorporate my November 11, 2016; January 28, 2017; May 11, 2017; September
21, 2017; April 6, 2018; and March 15, 2019 reports by reference as though fully set forth
herein. My reports are attached to this unswom declaration as Exhibit #1,” “Exhibit “2.”
Exhibit “3,” Exhibit “4,” Exhibit “5,” and Exhibit “6.”

14, | have diagnosed Diane with various injuries that are directly and causally refated
to the April 28, 2015 collision consisting of:

1. Traumatically-induced C6-7 disc extrusion with cord compression and upper
extremity symptomatotogy status post C6-7 anterior cervical discectomy and fusion on July 27,
2615

2. Postoperative recusrence of left upper extremity symplomatology representing
radiculitis versus neuropathic pain;

3. Traumatically-induced L4-3 disc injury status post anterior L4-5 artificial disc
replacement on June 22, 2017,

4. Wrist/hand pain; resolved; and

5. [nitial post-accident confusion; resolved.

I§. All of Diane's medical treatment for the above diagnoses has been reasonabie,
medically necessary, and directly and causally related to the April 28, 2015 motor vehicle]
collision.

12. | also reviewed and evaluated Diane’s medical bills outlining the treatment she
received for the injuries and diagnoses listed above to determine whether those charges are usual
and customary. Although there is no universal definition for “usual and customary,” | consider

up to the 95th percentile to be usual and customary for procedural (“CPT”) codes. The usual and

2

NBIS 000369



EGLET ¥ PRINCE

L = - R L L . S - S B S N

= &

12

customary rate for office visits with highly specialized physicians falls outside of the 95¢h
percentile because office visit CPT codes are used by all physicians, including those with
minimal postgraduate training. This causes average office charges 1o be skewed at a lower rate,
even for physicians who have substantial postgraduate training and experience.

13 | analyzed Diane’s medical bills based on my experience of reviewing medical
bills over the last two decades and through the use of reliable database information. Specificalily,
t relied upon the CPTUM FeeAnalyzer.com Professional Database to spot check medical billing
raies associated with specific CPT codes. The OPTUM database also provides specific data on|
charges for individual CPT codes based on geography. This data is updated on a monthly basis,
As to the evaluation of hospital charges, | utilized my subscription to the American Hospital
Directory to determine whether Diane’s hospital charges are usual and custosary.

14, Based upon this methodology, all of the charges for Diane’s medical treatment for]
the above injuries and diagnoses are usual and customary for the Las Vegas community, excepi
for the following:

1. Family Doctors of Green Valley’s original billed amount is $3,014.00. Thig|
provider dispensed name brand medications to Diane that cost $1,199.00. See Exhibit “1,” at
pp- 16-17. 1f these medications were dispensed as generics, the usual and cusiomary cost i
approximately 30% of the bilied amount. /d.

2. Khavkin Clinic’s original bilied amount is $73,486.00. Dr. Khavkia’s assistang
surgeon, Ippei Takagi, M.D.’s charges for his services are seventy-five percent of the primary
surgeon, Dr. Khavkin's charges. See Exhibit “1,” at p. 17. The usual and customary cos|
ranges from twenty to twenty-five percent of the primary surgeon’s fee. Jd.

3. PayLater Pharmacy’s original billed amount is $25,359.40. The usval and
customary cost for the medications dispensed is approximately twenty-five percent of the total
amount. See Exhibit “4,” at p. 5; and Exhibit “5,” at pp. 3-4.

15.  All of Diang's charges for her medical treatment, including the adjusted charges

outlined above, are directly and causally related to the April 28, 2015 motor vehicle collision.

NBIS 00C
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16, As to Diane’s prognosis and need for future medical care, [ expect that she will
continue to experience residual chronic pain and other symptoms related to her cervical spine
and lumbar spine that will necessitate future treatment.

7. Diane will require future medical treatment to manage these conditions that]
consists of: (1) pain management care; {2) spine surgeon consults for future adjacent segmen
cervical spine and lumbar spine surgeries; (3) physical therapy; (4) various prescripiion
medications; (3} preoperative radiographic studies; (6} trial implantation of cervical spine
neurostimulator;, (7) potential permanent implantation of cervical spine neurostimulator and
periogic IPG repiacement depending on response; (8) preoperative medical clearance for cervical
spine and lumbar spine surgeries; (9) future cervical spine fusion surgery for adjacent segment
breakdown; and (10) future lumbar spine surgery for adjacent segment breakdown.

i8. The total estimated costs for Diane’s future medical treatment are: (1) $21,316.00
1o $123, 948.00 for pain management carc; (2) $43,016.00 to $125,648.00 for spinc surgeon
consults for future adjacent segment cervical spine and lumbar spine surgeries; (3} $79,200.00
for physical therapy; (4) $127,809.00 for various prescription medications; (5) $3,991.00 fon
preoperative radiographic studies; (6) $26,131.00 to $36,131.00 for trial implantation of cervical

spine neurostimulator; (7) $1,539.00 for preoperative medical clearance for cervical spine
surgery; (8) $168,263.00 10 $218,338.00 for future cervical spine fusion surgery for adjacent
segment breakdown; (9) $1,539.00 for preoperative medical ciearance for future lumbar spine
surgery; and (10) $290,911.00 for fuiure lumbar spine surgery for adjacent segment breakdown.
19.  The total estimated cost for Diane’s future medical treatment is ranges from
$742,399.00 to $885,106.00.
20.  All of my opinions outlined in this declaration are,maﬂ@ﬁt.o a reasonable degree of

-
medical probability. ﬂ%

DAVID J. OLIVERI, M.D.

EXECUTED onthis {07 day of June, 2019,
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UNSWORN DECLARATION IN LIEU OF AFFIDAVIT PURSUANT TO NRS 53.045 OF
STAN Y. SMITH, PLL.D.

STATE OF NEVADA )
) §5.:
COUNTY OF CLARK )

1, Stan V. Smith, Ph.D., declare under penalty of perjury under the law of the State of
Nevada, that the foregoing is true and correct.

i, [ am an economist and President of Smith Economics Group, Ltd. Smith
Economics Group, Ltd. provides economic and financial consulting and economic legal analysis
in federal and state courts on damages of every sort, including pessonal injury and wrongfulj
death losses such as fost wages, benefits, services, and hedonic damages.

2. I graduated from Comell University with a Bachelor of Science Degree inj
Operations Research in 1968. In 1972, T graduated from the University of Chicago, Chicago,
IHineis, with a Master’s Degree in Economics. In 1997, I seceived a Ph.D. in Economics {rom|
the University of Chicago, Chicago, Illinots.

3. [ am a board certified by the American College of Forensic Examiners.

4. I am a member and diplomat of the American Board of Disability Analysts, a
member of the American Economics Association, a member of the American Finance
Association, and a member of the National Association of Forensic Economics.

5. 1 have authored or co-authored over fifty articles that were published by various

journals and periodicals including Forensic Rehabilitation & Economics and Journal of Forensic

Economics.
6. I have performed forensic economic work in the litigation arena since 1985.
. On December 21, 2016, | performed a comprehensive economic analysis and

calculation of the value of economic losses sustained by Plaintiff Diane Sanchez (*Ms.
Sanchez”) as part of my retention as an econemist in the matter of Sanchez v. Bon ¢t al., Eighth
Judicial District Court Case No., A-15-722815-C. The scope of my analysis and calculations
consisted of the following categories of economic damages: (1) the loss of wages and employee
benefits; (2) the loss of housekeeping and heousehold management services; (3) the cost of a

future life care plan for Ms. Sanchez as determined by her retained physical medicine and

l
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rehabilitation physician, David J. Oliveri, M.D.; and (4) the reduction in value of life, also
known as loss of enjoyment of life. On March 18, 2019, I authored a second report wherein 1
updated the present vatue caleulations of Ms. Sanchez's economic damages.

8, All of my economic opinions regarding Ms. Sanchez are outlined in two reports
that [ authored on December 21, 2016 and March 18, 2019, respectively. | hereby declare that
ali of the findings, opinions, and stalements stated in my December 21, 2016 and March 18,
2019 reports are true and correct under penalty of perjury under the law of the State of Nevada.
I hereby fully incorporate my December 21, 2016 and March 18, 2019 reports by reference as
though fully set forth herein. My reports are attached to this unsworn declaration as Exhibit “1”
and Exhibit «2.”

9. 1 calculated Ms. Sanchez’s loss of wages and employee benefits under two
distinct scenarios. Under Scenario 1, Ms. Sanchez’s wage loss began at $26,900.00 in year 2017
dollars, which represents the average earnings of a taxi driver in Las Vegas. Ms. Sanchez’s
wages were grown at an estimated wage growth rate of three percent (3%) in 2018, 2019, and
2020, Wages past 2020 were grown at a real rate of one percent (1%). The present value of
Sanchez’s total past and future loss of wages and employee benefits totals $694,708.00,
assuming she works 1o age sixty-seven (67).

10.  Under Scenaric 2, Ms, Sanchez’s wage loss began at $26,900.00 in year 2017
dollars, which represents the average earnings of a taxi driver in Las Vegas. Scenario 2 is grown;
to $35,740.00 in 2017 dollars in the year 2020, which represents the seventy-fifih (75th)
percentile for wages eamed by pharmacy technicians in Las Vegas. I assumed that Ms. Sanchez
woild have worked as a pharmacy technician by 2020 had she not suffered injuries from the
subject collision. Wages were again grown at an estimated wage growth rate of three percen
(3% in 2018, 2019, and 2020. Wages past 2020 were again grown at a real rate of one percen:l
(1%). The present value of Ms. Sanchez’s total past and future loss of wages and employee
benefits totals $985,812.00, assuming she works to age sixty-seven (67).

1. I calculated Ms. Sanchez’s loss of past and future household services damages by,
conducting an interview of her to determine her ability to perform household chores. Based on)

Ms. Sanchez’s representations, | determined that her loss of ability to perform household chores

2
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is approximately eighty percent (80%). I utilized an hourly rate of $14.99 for various workers]

who provide household services to estimate the value of Ms. Sanchez’s loss. 1 also relied on the
American Time Use Survey to determine the number of hours per week spent on housekeeping
and household management services for persons of various ages to demonstrate the deviation in
loss as Ms. Sanchez ages. Based on these assumptions and Ms. Sanchez’s life expectancy of]
83.5 years, the present value of Ms, Sanchez’s total loss of past and future household services is
$446,334.00.

12. I calculated Ms. Sanchez's damages resulting from the reduction in the value of]
her life by approximating how her physical injuries impacted her ability to lead a normal life by|
performing activities of daily living, as well as career, social, and leisure activities. | used the|
information I gleaned from my interview with Ms. Sanchez to calculate the percentage of loss i
the value of her life to range from fifty percent (50%) to seventy percent (70%). I also relied o:|
economijc publications that have outlined the methodology necessary to estimate the value of life
in afier-tax dollars. Based on Ms. Sanchez’s life expectancy of 83.5 years, the present value of
her damages resulting from the reduction in the value of her life is $2,685,877.00.

13, Finally, I calculated the present value of Ms. Sanchez's future medical treatment

outlined in David J. Oliveri, M.D.’s life care plan dated March 15, 2019. 1 assumed a real

growth rate of one point seven zero percent (1.70%) for medical services, zero-point seven zero
percent ((.70%) for medical commodities, one percent (1%4) for non-medical services, and zero|
percent (0%) for non-medical commodities, These growth rates are based on medical care
growth data from the U.S. Bureau of Labor Statistics. Based on this information, the presenlL

value of Ms, Sanchez’s future medical treatment is $827,038.00.

14.  All of my opinions outlined in this\declaration href m a able degree of]
economic probability. | : WK’\

STAN V. SMITH, Ph.D.

EXECUTED onthis _10™ day of May, 2019.
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DENNIS M. PRINCE, ESQ.
Nevada Bar No. 5092
KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107
PRINCE LAW GROUP
8816 Spanish Ridge Avenue
Las Vegas, NV 89148
Telephone: (702) 534-7600
Facsimile : (702) 534-7601

Email: dprince@thedpig.com
Email: kstrong@thedpleg.com

Electronically Filed
TM91201¢ 4:30 PM
Steven D. Grierson

CLE& OF THECO

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, CASE NO.: A-15-722815-C
.. DEPT. NO. XXV

Plaintiff,
VS,
BLAS BON, individually; JOSEPH ACOSTA, /
individually; WILFREDO ACOSTA,
individually; DOES I-X, and ROE NOTICE OF ENTRY OF
CORPORATIONS I-X, inclusive, DEFAULT JUDGMENT

Defendants.
JOSEPR ACOSTA, individually; and
WILFREDO ACOSTA, individually,

Crossclaimants,
vs.
BLAS BON, individually,

Crossdefendant.

NBIS 000377
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PLEASE TAKE NOTICE that a Default Judgment was entered in this matter on the 19 day

of July, 2019. A copy of said Default Judgment is attached hereto as Exhibit 1.

DATED this l l day of July, 2019.

PRINCE LAW GROUP

==

DENNIS MTPRINCE, ESQ.
Nevada Bar No. 5092
KEVIN T. STRONG, ESQ.
Nevada Bar No. 12107
8816 Spanish Ridge Avenue
[.as Vegas, NV 89148
Attorneys for Plaintff
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p




CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of PRINCE LAW GROUP, and that
on the 19th day of July, 2019, [ caused the foregoing document entitled NOTICE OF ENTRY OF
DEFAULT JUDGMENT te be served upon those persons designated by the parties in the E-Service
Master List for the above-referenced matter in the Eighth Judicial District Court E-Filing System in
accordance with the mandatory electronic service requirements of Administrative Order 14-2 and the
Nevada Electronic Filing and Conversion Rules and by U.S. Postal Service, postage prepaid, to

Defendant Blas Bon’s last known address as stated below:

Blas Bon

3900 Cambridge Sireet
Suite 16

Las Vegas, NV 89119
Defendant
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Electronically Filed
792019 3:14 PM
Steven D. Grierson
CLERK OF THE COURT

1 ||JUDG #‘“‘"‘P"

DENNIS M. PRINCE

2 {{Nevada Bar No, 5092
KEVIN T. STRONG

3 |{Nevada Bar No. 12107
PRINCE LAW GROUP

4 || 8816 Spanish Ridge Avenue
Las Vepas, Nevada 8%148

5 || Tel: 702.534.7600

Fax: 702.534.7601

6 || Attorneys for Plaintiff
Diane Sanchez
.
PISTRICT COURT
8
CLARK COUNTY, NEVADA

9

10 }i DIANE SANCHEZ, Case No. A-15-722R]15-C
Dept. No. XXV
11 Plaintiff,
DEFAULT JUDGMENT

12 |} vs

13 || BLAS BON, individually; JOSEPH
ACOSTA, individually; WILFREDO

14 || ACOSTA, individually, DOES I-X and ROE
CORPORATIONS I-X, inchisive,

15
Defendants.
16
17 Plaintiff Diane Sanchez’s (“Sanchez”) Application for Default Judgment was brought for

18 || hearing in Department XXV of the Fighth Judicial District Court, before The Honorable Kathieen E.
19 |{ Delaney, on the 11th day of June, 2019, with Dennis M. Prince and Kevin 7. Strong of PRINCE LAW
20 1| GROUP, appearing on behalf of Plaintiff Diane Sanchez and no one appearing on behalf of Defendant
21 ||Blas Bon. The Court having reviewed the application on file herein, the documents attached thereto,

and being duly advised in the premises:

22

”3 This matter arises from a motor vehicle collision involving four (4) cars that occurred on April

” 28, 2015. On August 7, 2015, Sanchez filed her Complaint for personal injuries against Defendants
Blas Bon (“Bon™} and Joseph Acosta. On October 13, 2016, Sanchez filed her Amended Complaint

25 wherein shc named Wilfredo Acosta as an additional defendant. On October 16, 2018, Sanchez and

2 the Acosta Defendants filed their Stipulation and Order for Dismissal with Prejudice following their

27

confidential settlement of Sanchez’s claims.

Prince Luw Group
8815 Spanich Kiga
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Sanchez v. Bon, et al.
Case No. A-15-722815-C
Default Judgment

As to Bon, Sanchez filed her Affidavit of Due Diligence on October 22, 2015 wherein the
process server described his failed efforts to personally serve Bon with the Summons and Complaint
at his last known address on September 22, 2015, On March 29, 2016, Sanchez filed her Amended
Affidavit of Compliance wherein she confirmed that Bon was served with the Sumumons and
Complaint through the Nevada Department of Motor Vehicles, pursuant to NRS 14.070, on November
2, 2015. On November 9, 2015, Sanchez also sent, via certified mail, copies of the Summons,
Complaint, traffic accident report, and November 2, 2015 DMV letter confirming proof of service, to
Bon’s last known address: 3900 Cambridge Street, Suite 106, Las Vegas, Nevada 89119. This
package went unclaimed and was returned to Sanchez on November 12, 2015. On April 1, 2016, the
district court entered Default against Bon for his failure to file an answer to Sanchez’s Complaint or
to otherwise appear in the action within twenty (20) days of service. On March 29, 2019, Sanchez
filed her Application for Entry of Default Judgment pursuant to NRCP 55(b)(2). The distriet court’s
entry of default constitutes an admission by Ben of all material facts alleged in Sanchez’s Complaint.
Estate of LoMastro v. Am. Family Ins. Group, 124 Nev. 1060, 1068 (2008). As a resuit, entry of
default against Bon resolves the issues of liability and causation for all claims for relief in Sanchez’s
Complaint. /d. The only outstanding issue is the extent of Sanchez’s damages.

Based on the foregeing, this Court finds and enters judgment against Bon as follows:

1. On April 28, 20115, Sanchez traveled northbound on Interstate 15 in a 1995 BMW 3251 in
the #5 travel lane. Bon drove a 1997 Dodge Ram 2500 pickup truck, wherein he hauled two
wheelbarrows in the truck bed, directly behind Sanchez. Bon negligently collided with the left side
of Sanchez’s rear bumper.

2. As aresult of Bon’s negligence, Sanchez sustained severe and life-altering injuries to her
cervical spine and lumbar spine that required substantial medical treatment, including anterior
artificial disc replacement surgery at L4-5 of her lumbar spine, as established by her medical records.

3. Asaresult of Bon’s negligence, it is reasonably foreseeable that Sanchez will suffer ongoing

pain, suffering, and loss of enjoyment of life. It is also rcasonably foreseeable that Sanchez will

2
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Sanchez v. Bon, et al
Case No. A-15-722815-C
Default Judgment

undergo future medical treatment to address her cervical and lumbar spine Injuries and ongoing
residual chronic pain complaints suffered as a result of Bon’s negligence. Sanchez’s need for future
medical treatment and the associated costs for her future medical treatment are ¢stablished by her
medical records and opinions of her retained medical expert, David J. Oliveri, M.D. Dr. Oliven offers
these opinions to a reasonable degree of medical probability.

4, As a result of Bon’s negligence, Sanchez suffered past economic damages and it is
reasonably foreseeable that Sanchez will suffer future economic damages that consist of: (1) future
medical expenses, {2) past and future loss of wages and empiloyee benefits, (3) loss of past and future
housekeeping and howsehold management services, and (4) reduction Iin the value of life damages.
The extent of Sanchez’s past and future economic damages 1s established by the opinions of her
retained economist, Stan V. Smith, Ph.D. Dr. Smith offers his opinions to a reasonable degree of
economic probability. Sanchez’s permanent functional capacity disability that will prectude her from
working in the future is established by the opinions of Dr. Oliveri. Dr. Oliveri offers this opinion to
a reasonable degree of medical probability.

Based upon the papers, pleadings, and evidence on file herein, judgment is hereby entered in

favor of Plaintiff Diane Sanchez and against Defendant Blas Bon, jointly and severaily, as follows:

1. Past medical special damages: $465,285.01
2. Future medical special damages: $827,038.00
3. Past and future economic wage loss and employce benefits: $840,260.00
4. Past and future economic loss of household services: $446,334.00
5. Past pain and suffering; $2,000,000.00
6. Future pain and suffering: $3,000,000.00
7. Future reduction in the value of life: $2,685.877.00
8. Pre-judgment interest as allowed by Nevada law

on past damages: $599.417.62
Total Damages: $10,804,211.63

3
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Sanchez v. Bon, et al.
Case No. A-15-722815-C
Default Judgment

Attorneys’ fees based on a contingency fee agreement of forty percent (40%) of the total
judgment award in the amount of $4,345,684.65 ($10,864,211.63 * .40) pursuant to O'Connell v.
Wynn Las Vegas, LLC, 134 Nev. Adv. Rep. 67, 429 P.3d 664, 670-71 (Nev. Ct. App. 2018).

A total judgment in the amount of $15,209,896.28, plus costs in the amount of $2,759.45, is
hereby entered in favor of Plaintiff Diane Sanchez and against Defendant Blas Bon. Plaintiff Diane
Sanchez shall also be entitled to interest as allowed by Nevada law from the date of entry hereof until
the judgment is fully satisfied.

DATED this Jj‘_@:iay of July, 2019.

Respectfully Submitted By:

PRINCE LAW GROUP

-

ENNIS M. PRINCE
Nevada Bar No. 5092
KEVIN T. STRONG
Nevada Bar No. 12107
8816 Spanish Ridge Avenue
Las Vegas, Nevada §9143
Tel: 702.534.76C0
Fax: 702.534.7601
Attomneys for Plaintiff
Diane Sanchez
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Clark County Real Property Page 1 of 2

GENERAL INFORMATION
[PARCEL NO. 162-15-702-011
OWNER AND MAILING ADDRESS COUNTY OF CLARK(ADMINISTRATIVE)
500 S GRAND CENTRAL PKWY
LAS VEGAS
NV BO155 "
LOCATION ADDRESS 3000 CAMBRIDGE ST
CITY/UNINCORPORATED TOWN PARADISE
ASSESSOR DESCRIPTION PARCEL MAP FILE 51 PAGE 29
LOT ¢
& PT NE4 SE4 15 21 61

RECORDED DOCUMENT NO. [|* 1997013000868 |
|RECORDED DATE Ipan 30 1997 T ]
|VESTING |[ns |

*Note: Only documents from September 15, 1999 through present are available for viewing.

ASSESSMENT INFORMATION AND VALUE EXCLUDED FROM PARTIAL ABATEMENT
TAX DISTRICT |f470

|

APPRAISAL YEAR [2019 I|
FISCAL YEAR {2020-21 |
[SUPPLEMENTAL IMPROVEMENT VALUE |[0 ]
[INCREMENTAL LAND fo }
[INCREMENTAL IMPROVEMENTS o |
|REAI. PROPERTY ASSESSED VALUE

FISCAL YEAR 201830 w2021

LAND 167096 - 187983

[tMPROVEMENTS |[s0s00s 613604 i ]
[PERSONAL PROPERTY Jlo 0 |
[Exempr [773100 |[s01586 |
fGROSS ASSESSED (SUBTOTAL) 773100 801586 ]
TAXABLE LAND+IMP (SUBTOTAL) 2208857 2290246 |
[COMMON ELEMENT ALLOCATION ASSD [0 [io

TOTAL ASSESSED VALUE 773100 |leo1586

TOTAL TAXABLE VALUE [[2208857 || 2290246 ||
ESTIMATED LOT SIZE AND APPRAISAL INFORMATION ]
[esTIMATED S1ZE [[1.37 Acres B -~ |
[ORIGINAL CONST. YEAR 1989 |
LAST SALE PRICE 2030 ‘
MONTH/YEAR 1/1997

SALE Tm R - Recorded Value

LAND USE 41.335 - Offices, Professional and Business Services |
DWELLING UNITS 1 |
|PRIMARY RESIDENTIAL STRUCTURE [l

NBIS 000386
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Clark County Real Property

{1ST FLOOR SQ. FT.

2ND FLOOR SQ. FT.

|E|CARPORT SQ. FT.

|lo]lcasITA SQ. FT, |

0 I

Page 2 of 2

ADDN/CONV I |

o = e

i_|1-cmu. GARAGE 5Q. FT.

3RD FLOOR SQ. FT. [o][sTvLE Office Butiding ||SPA fno
|UNFINISHED BASEMENT SQ. FT. [o][eEDROOMS 0 TYPE OF CONSTRUCTION || |
FINISHED BASEMENT SQ. FT. [0][BaTHROOMS 0 ROOF TYPE L]
BASEMENT GARAGE SQ. FT. |[o][F1REPLACE I | ]
Il L1

Joll
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VIA FAX AND U.S. MAIL J
866-291-3559 Oy W 205
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DMA Claims Services ”7& S
P.0O. BOX 648 Q
Battle Creek, M1 49016

RE:  Our Client : Diane Sanchez
Your Insured : Hipolito Cruz
Claim No. : DMA-0147074
Date of Accident : April 28, 2015

To Whom It May Concern:

This letter and the attached information constitute our settlement demand in the above-mentioned
matter for Diane Sanchez.

Specials. The medical bills of Ms. Sanchez total $7,818 the bills and records are attached for your
Teview.

Futures: Ms. Sanchez has been recommended for C6-C7 cervical decompression and fusion
by Dr. Khavkin which is in Dr. Khavkin®s June 4, 2015 chart note.

Demand. We are prepared to settle this matter on behaif of Diane Sanchez, fully and finally, for
ALL APPLICABLE POLICY LIMITS. If you do not respond to this demand by June 38, 2015,
we will file suit and seek the full measure of our client’s damages, without regard to policy limits.
Your response must be delivered by 5 p.m. Pacific Standard Time by cither facsimile or phone call
on the aforementioned date. Notice by regular mail will be insufficient notice since it is unlikely
that the mail will reach my office prior to the deadline.

Additionally, please disclose the existence of any other applicable policies, umbrellas, or any other
coverage on this claim. Ilook forward to hearing from you.

Thank you for your courtesy and cooperation.




Claims Services wiww.dmaclaims.com
P.O. Box 142768, Irving, TX 75014 Fax: (866) 657-0633

July 10, 2015

Nevada Injury Lawyers
7785 West Sahara,Suite 101
Las Vegas , NV 89117

Re: Insured: Hipolito Cruz
Claim Number: Diane Sanchez
Date of Loss: 04/28/2015
Qwner of File: DMA-0147074

Dear Mr. Powell:
We represent the interest of ATX Premier Insurance Company for the above ioss.

We are writing to advise you that we are in the process of investigating DMA-0147074this
claim. In order for us to complete our investigation, we need additional time to secure the

following information:

*  Statement from the vehicle drivers involved in this incident.
Photos of the vehicles involved in this incident

We are unable to come to a determination regarding DMA-0147074 claim because we have
not received the above information. There are muitiple impacts involved in this incident and we
are attempting to determine the fiability. We are currently operating on a reservation of rights
with our insured for non-cooperation. If you have additional information that could help us
make these determinations we would appreciate any assistance that you can provide.

We estimate that we will be in a position to evaluate DMA-0147074 claim within thirty days of
receipt of this information. We will contact you after we have received and had the opportunity

to review the above.

In the meantime, if you have any questions, please Iet us know. Thank you for your
cooperation.

Sincerely,

DeLawrence Templeton

Bodily Injury Claims Representative
(269) 200-4846
dtempleton@dmaclaims.com

ARIZONA - CALIFORNIA — CONNECTICUT — FLORIDA — IDAHO - ILLINOIS - LOUISIANA — MA
MICHIGAN ~ NEVADA — NEW JERSEY — NEW YORK — QREGON — SOUTH CARQLINA — TEXAS m@@@?’go



1 Claims Services www dmaclaims.com

P.O. Box 648 Battle Creek, MI 49016

July 17, 2015

Nevada Injury Lawyers
7785 West Sahara,Suite 101
l.as Vegas , NV 89117

Insured:  Hipolito Cruz
Claim No: DMA-0147074
D/Loss: 04/28/2015
CfFile: Diane Sanchez

Dear Mr. Powell:
We represent the interests of ATX Premier Insurance Company in the above maitter.

We have completed a thorough investigation and examination of the facts and circumstances
surrounding the above-referenced accident.

We have completed our investigation into the facts of the above listed loss and must inform you that the
claim is denied. Our policy only covers losses for which our insured becomes legally liable. After a review
of the facts of this loss, we have determined that our insured was not the proximate cause of the loss, and
therefore, not legally liable for the resulting damages.

Therefore, we are unable to consider any portion of your claim. In taking this action of denying
the claim for specific reasons stated herein, ATX Premier Insurance Company EXPRESSLY
RESERVES and DOES NOT WAIVE any right to raise other defenses at any subsequent time.

If there is any information, not already provided, that you befieve would affect this
determination, please forward it to the undersigned for further consideration.

Sincerely,

DelLawrence Templeton

Bodily Injury Claims Representative
(269) 200-4846
dtempleton@dmaclaims.com

"ANY PERSON WHO KNOWINGLY PRESENTS A FALSE OR FRAUDULENT CLAIM FOR PAYMENT OF
A LOSS OR BENEFIT OR KNOWINGLY PRESENTS FALSE INFORMATION IN AN APPLICATION IS
GUILTY OF A CRIME AND MAY BE SUBJECT TO CIVIL AND CRIMINAL PENALTIES”

NBIS 000391



August 8, 2015

Via U.S. MAIL RE @EW ‘T“
2 .- 1 : ’ )

ATX Premier Insurance P
Attn: Del.awrence Templeton AUG 19 2088~
PO Box 142768

Dalias, Texas 75014

DMA Claims Services

Re:  Sanchezv. Cruz _
Cilaim No. DMA4-0147074
Date of Loss: Aptt 28,2015

Dear Mr. Templeton:

I am in receipt of your correspondence from July 10, 2015, As vou know, my office recently
attempted to resolve Ms. Sanchez’s claims with ATX PREMIER. The policy limit of your insured,
Mr. Cruz, is just $15,000. Ax the time of the demand, Ms, Sanchez’s bills were nearly $8,000, and
she was scheduled to underga a cervical fusion surgery by Dr. Gene Khavkin for crash-related
injuries. Instead.b{:paying the policy limit, ATX PREMIER confusingly-failed tarespond to the
tmessensitivedermand,

On July 10,2015 —— approxumately 10 days after the: demand due date:-— you contaeted me and
requested additional time to evaluate the ¢laim. You indicated to-me that the claim weas passed
around to multiple claims hangiers prior to you. You indicated that ATX PREMIER was bought
by an another company and that any demands sent.to the ATX PREMIER PO Box weren’t handled
in a timely manner with respect to allocation to claims handlers.

“Aveyrarkagay thisasrseorred tiaie-Ape 2948 - The Eudfie Repor-nBiomonthuibdr=dils,
(who wits driving the car insured by Mr. Cruz) caused the start of a four-car crash by striking Ms.
Sanchez from behind. There is no dispute that fault lies with Mr. Blas under Nevada's “duty to
use due care” requirement. ATX PREMIER indicated that it could not offer any settlement on the
case because it was still evaluating the claim. Yet, you indicated that ATX PREMIER had vet to
tnvestigate the claim due (o the mishaps with the PO Box. ATX PREMIER had vet to review
photos of the crash. ATX PREMIER made no substantive efforts to contact Mr. Blas or Mr. Cruz.
And even if driver/insured were contacted, it doesn’t change our story line — Mr. Blas struck Ms.
Sanchez from behind, and Ms. Sanchez required immediate fusion surgery for crash-velated
injuries.

6785 W. RUSSELL, SUITE 210 » LAS VEGAS, NV 89118 - (702) 728-5500 ~ Fax (702




In light of the need for immediate fusion surgery, and considering the nature of this crash, the
refusal to tender policy limits is troubling. Please be advised that Ms. Sanchez withdraws the
policy limit demand. The refusal by ATX PREMIER to timely tender the policy limits forces Ms.
Sanchez to file a lawsuit. She also intends to continue with recommended medical treatment. As
this case now moves into litigation, please be advised that ATX PREMIER’s conduct will be
treated as a bad faith attempt to avoid payment. Accordingly, Ms. Sanchez will no longer accept
the ATX PREMIER policy limits at any time in the future.

The bad faith component is important as we move forward. In my experience, it is unlikely that
ATX PREMIER will alert Mr. Cruz to the fact that Ms. Sanchez offered to settle for the policy
hmit prior to commencing litigation, and that ATX PREMIER rejected this offer. Itis also
unlikely that ATX PREMIER will alert Mr. Cruz to potential extra-contractual claims based on
the likelihood of an excess judgment. Insurance companies never do. This failure to notify your
own insured of this bad faith conduct creates a direct conflict between ATX PREMIER and Mr.
Cruz,

ATX PREMIER’s business gamble also creates a troublesome conflict for the defense attorney
on this case. The attorney is hired by ATX PREMIER. But ultimately, the attorney must
provide Mr. Cruz with advice that is potentially detrimental to ATX PREMIER. To alleviate this
conflict, both long-standing and recent case law suggests that Mr, Cruz should consult with
independent bad faith counsel.

To further this protection, I can suggest several extremely competent bad faith attorneys who can
advise Mr. Cruz of the potential bad faith rights. Importantly, these attorneys will meet with
Mr. Craz at no charge. In my experience, bad faith counsel is critical to ensure that Mr. Cruz
receives a fair-handed legal evaluation. And considering the present and future medical care in
this case, an excess verdict is likely — thus mandating the need for bad faith counsel. Please let
me know if you would like assistance in this regard, or if you desire to discuss this matter
further.

Lastly, to my knowledge, at no time since our earlier discussion has ATX PREMIER engaged in
any contact with my office. And no additional settlement offers were provided. Once again,
please be advised that any offers to settle for policy limits have been withdrawn. A lawsuit has
been filed on behalf of my client. And my client intends to treat for injuries sustained in this
crash, and to recover the full measure of damages through litigation. The sole cause of this need
to litigate is because ATX PREMIER failed to properly and fairly evaluate the claim. Please
notify your insured of this upcoming litigation and the unfortunate need for bad faith counsel.

Sincerely,

C o

Paut D. Powell, Esq.

NBIS 000393
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Exhibit F

(Court Minutes)

NBIS 000395



A-15-722815-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Auto COURT MINUTES April 11, 2017

A-15-722815-C Diane Sanchez, Plaintiff(s)
Vs,
Blas Bon, Defendant(s)

April 11, 2017 9:00 AM Deft. / Cross-Claimant Joseph Acosta’s Motion to Enlarge
Time to Perfect Service of Cross Claim Against Cross-
Deft. Blas Bon

HEARD BY: Delaney, Kathleen E. COURTROOM: RJC Courtroom 03F

COURT CLERK: Shelley Boyle

REPORTER: Sharon Howard

PARTIES Finch, Renee M. Attorney for Deft,
PRESENT: Kristof, Michael A. Attorney for PItf.
JOURNAL ENTRIES

- Mr, Finch stated Deft. Bon is very much aware of the case and requested time to try to serve Deft.
Bon again. Colloquy regarding how much time the Court should allow for service. COURT STATED
ITS FINDINGS, and ORDERED, Motion GRANTED; the Court will allow another SIXTY (60) DAYS
to serve Deft. Blas Bon. Mr. Finch is to prepare the Order, provide a copy to opposing counsel for
review as to form and content, and return it back to the Court within 10 days.

PRINT DATE:  04/12/2017 FPage1of1l Minutes Date:  April 11, 2017

NBIS 000396
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Electronically Filed
9/21/2020 4:50 PM
Steven D. Grierson

CLERK OF THE COU
1 (|[NEOJ &;«f ﬂ"‘T’
DENNIS M. PRINCE

2 || Nevada Bar No. 5092
KEVIN T. STRONG

3 ||Nevada Bar No. 12107
PRINCE LAW GROUP

4 1110801 West Charleston Blvd., Suite 560
Las Vegas, Nevada 89135

5 [| Tel: (702) 534-7600

Fax: (702) 534-7601

6 || Email: eservice@thedplg.com
Attorneys for Plaintiff

7 || Diane Sanchez

8 EIGHTH JUDICIAL DISTRICT COURT
9 CLARK COUNTY, NEVADA
10 || DIANE SANCHEZ, Case No. A-15-722815-C
Dept. No. XXV
11 Plaintiff,
C e DEF B
13 || BLAS BON, individually; JOSEPH BON’S MOTION TO SET ASIDE
ACOSTA, individually; WILFREDO DEFAULT JUDGMENT
14 || ACOSTA, individually; DOES I-X and
ROE CORPORATIONS I-X, inclusive,
15
Defendants.
16
17 PLEASE TAKE NOTICE that an Order Denying Defendant Blas Bon’s Motion to

18 |[Set Aside Default Judgment was entered on the 19t day of September, 2020 in the

19 || above-referenced matter, a copy of which is attached hereto.

20 DATED this day September, 2020.

71 PRINCE LAW GROUP

22 -

23 DENNIS M. PRINCE
Nevada Bar No. 5092

24 KEVIN T. STRONG

25 Nevada Bar No. 12107
10801 W. Charleston Blvd., Suite 560

26 Las Vegas, NV 89135
Attorneys for Plaintiff

27 Diane Sanchez

28

NBIS 000397

10001 W. Charbeston Bivd.
Sults 568
Las Vigas, NV 89138

Case Number: A-15-722815-C



WoR 1 W Charlsstin Bl
Bls O
L Vegai, NV BI1I8

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am employee of PRINCE LAW GROUP,
and that on the Z‘_ day of September, 2020, I caused the foregoing document entitled
NOTICE_OF ENTRY OF ORDER DENYING DEFENDANT BLAS BON’S
MOTION TO SET ASIDE DEFAULT JUDGMENT to be served upon those persons
designated by the parties in the E-Service Master List for the above-referenced matter
in the Eighth Judicial District Court eFiling System in accordance with the mandatory
electronic service requirements of Administrative Order 14-2 and the Nevada

Electronic Filing and Conversion Rules, as follows:

WILLIAM P. VOLK
Holley Driggs

400 South Fourth Street
Third Floox

Las Vegas, Nevada 89101
Attorneys for Defendant
Blas Bon

An@We of Princg,Law Gicetrp’
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ELECTRONICALLY SERVED

91912020 3:22 PM ) )
Electronically Filed
09/19/2020 322 PM,
CLERK OF THE COURT
ORDR
DENNIS M. PRINCE
Nevads Bar No. 5092
VIN T. STRONG
e¢vada Bar N&. 12107
PRINCE LAW 1ZROUP
éO_BQl West Charleston Boulevard
uite 560
Las Vegas, Nevada 83135
Tel: (702) 534-7600
Fax: (702) 634-7601
Emsil: gamm@h&%lgm
Attorneys for' Plainti
Digrie Sgnchez
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, CASE NO. A-15-722815-C
DEPT. NO. XXV
Plaintiff, B}
ORDER DENYING
ve. DEFE i gl% ES
BLAS BON, individually; JOSEPH B]%“Q%*l% LT JU

ACOQSTA, ingvidﬂally‘, WILFREDO
ACOSTA, individually; DOES I-X and
ROE CORPORATIONS LX, inclusive,

Defendants.

Defendant BLAS BON's Motion to Set Aside Default Judgment was brought for
hearing in Department XXV of the Eighth Judicial District Court, before the Honorable
Kathleen Delaney, on the 25th day of February, 2020, with Dennis M. Piince and Kevin
T. Strong of PRINCE LAW GROUP, appearing on behalf of Plaintiff DIANE SANCHEZ;
and Witliam P. Volk of HOLLEY DRIGGS, apperring on behalf of Defendant BLAS
BON.! The Court having reviewed the pleadings and papers on file herein, having heard

oral argument, and being duly advised in the premises:

! At the time of the hearing, Mr. Volk was a partner at Kolesar & Leatham. Since that time, Kolesar &

Letitham reased operations arid Mr. Volk is now 4 partner/shareholder with Holley Drigys.

NBIS 00039
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Sanchez v. Bon
_ Case No. A-15-722815-C
Order Denying Motion to Set Aside Default Judgment

THE COURT HEREBY FINDS that NRCP 80(b) outlines the specific legal
grounds for g district court to grant a party relief from a final judgment. The legal
grounds outlingd in NRCP 60(b) include mistake, inadvertence, surpfise, or excusable
neglect and any other réason that justifies felief.

THE COURT FURTHER FINDS that a district court has broad discretion to
determine whether a default judgment should be set agide. Britz v. Consolidated
Casinos Corp., 87 Nev. 441, 445 (1971).

THE COURT FURTHER FINDS that the district court has “wide discretion in
determining what neglect is excusable and what neglect is inéxcugable” ufider NRCP
60(b). Durango Fire Prot., Inc. v. Troncoso, 120 Nev. 658, 662 (2004).

THE COURT FURTHER FINDS that Plaintiff properly sexved her Complaint
on Defendant Blas Bon through the Nevada Department of Motor Vehicles pursuant to
NRS 14.070. Plaintiff exexcised due diligénce to locate and personglly serve Bon before
effectuating gervice through the DMV. Specifically, Plaintiff att&npted t6 sefve Boh at
8500 Cambridge Street, Suite 106, Las Vegas, Nevada 89119, the address that was listed
on the traffic accident report. Plaintiff's process server attempted to locate Bon through
records searches with the Clark County Assessor’s Office and Clark County Voter
Registration. Plaintiff's process sexver also searched local phone records and peiformed
a registered vehicle search with the Nevada Department of Motor Vehicles and Premium
Finder. The efforts miade to locate and serve Bon were reasonably diligent.and justified
service of Sanchez's Complaint through the DMV.

Sanchez also fully complied with the requirements to effectuate service through
the DMV set forth in NRS 14.070. Sanchez received a letter dated November 2, 2015
from the DMV acknowleding service of the Summons and Complaint on Bon. On
November 8, 2015, Sanchez mailed, via certified mail, return receipt réquested, a copy
of the Summons, Complaint, traffic accident, report, and the November 2, 2015 DMV
letter to Bon's best last known address: 8900 Cambridge Street, Suite 106, 1as Vegas,
Nevadd 89119,

This Court also datermined Bon was prdperly seivet when it congideréd Sanchez's
Application for Default Judgment filed on March 29, 2019. Bon has also not supplied

2
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SBanchez v. Bon
Case No. A-15-722816-C
Order Denying Motion to Set Aside Default Judgment

this Court with an affidavit declaring that he never reteived any notice of Sanchez’s
Complaint or otherwise has no knowledge of the suit agadinst him. Under these
¢ircumstandes, Bon cannot now élaim that he was surprised of that theve is excusable
nbglect to justify relief frém the July 19, 2019 default judgment entéred againgt him
pursuant to NRCP 60(b)(1).

THE COURT FURTHER FINDS that there is ample evidence that Bon's
insurer, ATX, the ehtity tasked to defend Bon, received notice of Sanchez’s Complaint.
On January 20, 2016, Sanchez sent a letter, via U.S. mail, to DéLawrence Templeton
(‘Terapleton”) of DMA Claims Servides, advising him that Bon was served with the
Summons and Sanchez's Complaint via the DMV.2 Sanchez provided Templeton with a
copy of her Complaint, November 2, 2015 DMV letter, and November 19, 2015 Affidavit
of Complaince and requested ATX to file an answer to her Complaint. Sanchez
specifically warred Tenipleton that she would requst the Court to énter a default against
Bon if an answer was not filed. On February 16, 2016, Sanchéz again sent a lettér to
Templeton advising that Bon still did not file his Answer to her Complaint. Sanchez
clarified that if Bon did not file his Answer to hexr Complaint by February 23, 2016, she
would request entry of a default against Bon. ATX never filed an answer to Sanchez's
Complaint on Bon's behalf despite receiving a full and fair opportunity to do so. There
is no evidence to suggest that ATX never retéived any notice of Sanchez’s lawsuit.

THE COURT FURTHER FINDS that there is no fattual or legal basis to set
aside the July 19, 2019 Default Judgment due to surprise, excusahle neglect, or for any
other regson under NRCP 60(b). The evidence presented establishes inexcusable neglect
on the part of both Bon and ATX given ATXs failure to satisfy its responsibility to defend
Bon against the allegations set forth in Sanche#'s Complaint.

LI

? DMA represented the interests of ATX in relation to the motor vehicle collision giving rise to Sanchez’s Complaint for
persanal injuries against Bon.

3
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Sanchez v. Bon
Case No. A-15-722815-C

Order Denying Motion to Set Aside Default Judgment

ORDER
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant

Blas Bon’s Motion to Set Aside Default Judgment is DENIED in its entirety.

IT IS SO ORDERED.

Dated this 19th day of September, 2020

DATED this day of September, 2020. C’b %

DATED this T day of September, 2020.
Respectfully Submitted By:

PRINCE LAW GROUP

Nevada Bar No. 5092

KEVIN T, STRONG

Nevada Bar No. 12107

10801 West Charleston Boulevard
Suite 560

Las Vegas, Nevada 89135

Tel: (702) 534-7600

Fax: (702) 534-7601

Attorneys for Plaintiff

Diane Sanchez

DISTRICT COURT JUDGE

015 23D5 10E3
DATEM@tember. 2020.

Distri
Ap proveésgﬁ:to%grrh‘lgl?

HOLLEY DRIGGS

Refused Yo Siqn
WILLIAM P. VOLK
Nevada Bar No. 6157
400 South 4th Street
Suite 300
Las Vegas, Nevada 89101
Tel: (702) 791-0308
Fax: (702) 791-1912
Attorney for Defendant
Blas Bon

ntent:

NBIS 000402
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CSERV

Diane Sanchez, Plaintiff(s)

V8.

Blas Bon, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-15-722815-C

DEPT. NO. Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all

recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/19/2020

William Volk
Joanne Hybarger
Lennie Fraga
Bernita Lujan .

Dana Marcolongo .

Jenny Marimberga .

Kimberly Shonfeld .

Lauren Pellino .
Lindsay Reid .
Michael Meyer .

Renee Finch .

wvolk@klnevada.com
jhybarger@klnevada.com
Ifraga@kinevada.com
blujan@messner.com
dana@tplf.com
Jenny@tplf.com
kshonfeld@messner.com
Ipellino@tplf.com
lindsay@tplf.com
cmeyer@messner.com

rfinch@messner.com

NBIS 000
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14
15
16
17
18
19
20
21
22
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24
25
26
27
28

William Schuller
Cindy Kishi
eFiling District

Tracey Zastrow

Michael T. Nixon.

E Service

Suri Guzman
Lisa Lee
Eservice Filing

William Volk

wschuller@klnevada.com
ckishi@klnevada.com
nvdistrict@klnevada.com
Zastrow(@messner.coml
mnixon@messner.com
eservice@egletlaw.com
sguzman@nevadafirm.com
llee@thedplg.com
eservice@thedplg.com

wvolk@nevadafirm.com

NBIS 000)04
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Electronically Filed
10/20/2020 1:38 PM
Steven D. Grierson

CLERK OF THE COU
NOAS Cﬁ:‘_‘_,& ﬁu«-——/

WILLIAM P. VOLK (SBN 6157)
wvolk@nevadafirm.com
HOLLEY DRIGGS

400 S. Fourth Street, Suite 300
Las Vegas, NV 89101

Tel:  (702) 791-0308

Fax: (702) 791-1912

Daniel F. Polsenberg (SBN 2376)
dpolsenberg@lrrc.com

Abraham G. Smith (SBN 13250)
Asmith@lrrc.com

LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, NV 89169-8996

Tel:  (702) 949-8200

Attorneys for Defendant BLAS BON

DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, Case No. A-15-722815-C
Plaintiff, Dept. No. 25
VS.
NOTICE OF APPEAL
BLAS BON, individually; JOSEPH ACOSTA,
individually; DOES I - X, and ROE
CORPORATIONS I - X, inclusive,

Defendants.

JOSEPH ACOSTA, individually; and
WILFREDO ACOSTA, individually,

Cross-Claimants,
VS.
BLAS BON, individually,

Cross-Defendant.

1 NBIS 000405
14059-01/2510616.docx

Case Number: A-15-722815-C




.‘
!
© 00 I O Ot s~ W N =

_\
b |

_.,‘
J

HOLLEY DRI

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Please take notice that defaulted defendant Blas Bon hereby appeals to the Supreme Court of
Nevada from:

1. All judgments and orders in this case;

2. “Order Denying Defendant Blas Bon’s Motion to Set Aside Default Judgment,” filed
September 19, 2020, notice of entry of which was served electronically on September 21, 2020
(Exhibit “A”); and

3. All judgments, rulings and interlocutory orders made appealable by the foregoing.

Dated this 20th day of October, 2020.

HOLLEY DRIGGS

By: /s/ William P._Volk
400 S. Fourth Street, Suite 300
Las Vegas, NV 89101
Tel: (702) 791-0308

DANIEL F. POLSENBERG (SBN 2376)
ABRAHAM G. SMITH (SBN 13,250)
LEWIS ROCA ROTHGERBER CHRISTIE LLP
993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

Attorneys for Defendant BLAS BON

2 NBIS 000406
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CERTIFICATE OF SERVICE

I hereby certify that on the 20th day of October, 2020 service of the above and foregoing
“Notice of Appeal” was made upon each of the parties via electronic service through the Eighth

Judicial District Court’s Odyssey E-file and Serve system.

/s/ Suri Guzman
An Employee of HOLLEY DRIGGS

3 NBIS 000407
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DENNIS M. PRINCE
Nevada Bar No, 5092
KEVIN T. STRONG

Nevada Bar No. 12107
PRINCE LAW GROUP
10801 West Charleston Blvd., Suite 560
Las Vegas, Nevada 89135
Tel: (702) 534-7600

Fax: (702) 534-7601

Email: eservice@thedplg.com
Attorneys for Plaintiff
Diane Sanchez

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

DIANE SANCHEZ,

Plaintiff,
vs.
BLAS BON, individually; JOSEPH
ACOSTA, individually; WILFREDQ
ACORSTA, individually; DOES I-X and
ROE CORPORATIONS I-X, inclusive,

Defendants.

PLEASE TAKE NOTICE that an Order Denying Defendant Blas Bon’s Motion to
Set Aside Default Judgment was entered on the 19t day of September, 2020 in the
above-referenced matter, a copy of which is attached hereto.

DATED this day September, 2020.

Electronically Filed
9/21/2020 4:50 PM
Staven D. Grierson

CLERE OF THE COEP‘

Case No. A-15-722815-C
Dept. No, XXV

NOTICE OF ENTRY OF ORDER
DENYING DEFENDANT BLAS
BON’S MOTION TO SET ASIDE

DEFAULT JUDGMENT

PRINCE LAW GROUP

‘
DENNIg' M. PRINCE

Nevada Bar No, 5092

KEVIN T. STRONG

Nevada Bar No. 12107

10801 W. Charleston Blvd., Suite 560
Las Vegas, NV 89135

Attorneys for Plaintiff

Diane Sanchez

NBIS OOO4J9
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CE TE OF VICE
Pursuant to NRCP 5(b), I certify that I am employee of PRINCE LAW GROUP,

and that on the ﬁ_ day of September, 2020, [ caused the foregoing document entitled

NOTICE OF ENTRY OF ORDER DENYING DEFENDANT BLAS BONS
MOTION TO SET ASIDE DEFAULT JUDGMENT to be served upon those persons

designated by the parties in the E-Service Master List for the above-referenced matter
in the Eighth Judicial District Court eFiling System in accordance with the mandatory
electronic service requirements of Administrative Order 14-2 and the Nevada
Electronic Filing and Conversion Rules, as follows:

WILLIAM P. VOLK
Holley Dn%‘

400 South Fourth Street
Third Floor

Las Vegas, Nevada 89101
Attorneys for Defendant
Blas Bon

A-“W of Pri Lawéneu-p"
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ELECTRONICALLY SERVED

9/19/2020 3:22 PM cally Flod
09/19/2020 3:22 FM .
CLERK OF THE COURT
DENNIS M. PRINCE
Nevada Bar No. 5092
VIN T, STRONG
e’mﬂa Bar N&. 12107
CE 1%
é 1 Wesb harlqston Boulevard
Vegaa, Nevada 89135
Tel: (702) 584-7600
Fax: ?o )534 7601
A =7 = Lt
Digrie Sgnchez
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
DIANE SANCHEZ, CASE__E‘ NO. A.15-722816.C
DEPT. NO. XXV

Plaintiff,
vs.

BLAS BON, individually; JOSEPH
STA. individdally; WIL
wduall DOE I-X ancl
RATIO Q I’X, inéluaive,

Defendants,

Defeodant BLAS BON's Motion to Set Aside Default Judgment was brought for
heating in Department XXV of the Eighth Judicial District Court, before the Honorable
Kathleen Delaney, on the 25th day of February, 2020, with Dennis M. Ptince and Kevin
T. Strong of PRINCE LAW GROUP, appearing on behalf of Plaintiff DIANE SANCHEZ;
and William P. Volk of HOLLEY DRIGGS, appearing on behalf of Defendant BLAS
BON.! The Court having reviewed the pleadings and papers on file herein, having heard

oral argument, and being duly advised in the premises:

! At the time of the hearing, Mr. Volk was a partoer at Kolesar & Leatham. Sines that time, Koledar &

LaXtham deased operations and My. Volk is now & partnerfshereholder with Hollay Drigye.
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Sanchez v. Bon
_ Case No..A-15-722816-C
Order Denying Motion to Set Aside Default Judgment

THE COURT HEREBY FINDS that NRCP B0(b) outlines the specific legal
grounds for a district court to grant a party relief from a final judgment. The legal
grounds outlined in NRCP 60(b) include mistake, inadvertence, surp¥isé, or excpsable
neglect and any other rdason that justifies relief

THE COURT FURTHER FINDS that a district court has broad discretion to
determine whether a default judgment should be set aside. Britz v. Consolidated
Casinos Corp., 87 Nev. 441, 445 (1971).

THE COURT FURTHER FINDS that the distrigt court has “wide diseretion in
determining what neglect i excusable and what neglect is inéxcuzable” ufider NRCP
60(b). Durango Fire Prot., Inc. v. Troncoso, 120 Nev. 658, 662 (2804).

THE COURT FURTHER FINDS that Plaintiff properly served her Complaint
on Defendant Blas Bon through the Nevada Department of Motor Vehicles pursuant to
NRS 14.070. Plaintiff exercised due diligénce to locate and personally serve Bon before
effectuating getvice through the DMV. Specifically, Plaintiff attstnpted t6 seive Boh at
8500 Cambridge Street, Suite 106, Las Vegas, Nevada 89118, the addregs that was listed
on the traffic accident report. Plaintiff's process server attempted to locate Bon through
records searches with the Claxk County Assessor’s Office and Clark County Voter
Registratian. Plaintiff's process server alsa searched local phone tecords and performed
a registered vehicle search with the Nevada Departinent of Motor Vehicles and Premium
Finder. The tfforts nade to locate and serve Bon were reasonably diligent.ahd justified
service of Sanchez’s Complaint through the DMV,

Banchez also fully complied with the requirements to effectuate service through
the DMV set forth in INRS 14.070. Sanchez recaived a letter dated November 2, 2015
from the DMV acknowleding service of the Susnmons and Complaint on Bon, On

|Novembar 9, 2016, Sanchez mailed, via certified mail, return receipt reguested, a copy

of the Summons, Complaint, traffic accident, report, end the November 2, 2015 DMV
letter to Bon's best last known address: 3900 Cambridge Street, Suito 10§, Las Vegas,
Nevads 89119,
This Court also détermined Bon was properly setveld wheén it considered Sanchez’s
Application for Default Judgment filed on March 29, 2019. Bon has also not supplied
2
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Sanchez v. Bon
Case No. A-15-722815-C
Order Denying Motion to Set Aside Default Judgment

this Court with an affidavit declaring that he never received any notice of Sanchez’s

Complaint or otherwise has no knowledge of the suit agdinst him. Under these
lcircumatan&es Bon cannot now &laim that he was surpriséd of that thetre is excusable
neglert to jostify velief frém the July 19, 2019 default Judgment éntéred againgt him
pursuant to NRCP 60(b)(1).

THE COURT FURTHER FINDS that there is ample evidence that Bon’s
ingurer, ATX, the entjty tasked to defend Bon, received notice of Sanchez's Complaint.
On January 20, 2016, Santhez sent a letter, via U.S. mail, to DéLawrence Templeton
(“Temipleton™ of DMA Claims Servites, advising him that Bon was served with the
Summons and Sanchez's Complaint via the DMV.2 Sanchez provided Templeton with a
copy of her Complaint, November 2, 2016 DMV letter, and November 19, 2015 Affidavit
of Complsince and requested ATX to file an answer to her Complaint. Sanchez
spetifically wakried Templeton that she would requst the Court to énter a default against
Bon if én answer was not filed. On Februaty 18, 2016, Sanchéz again sent a lettér to
Templeton advising thet Bon still did not file his Answer to her Complaint. Sanchez
clarified that if Bon did not file his Answer to her Complaint by February 23, 2016, she
would request entry of a default against Bon. ATX never filed ean answer to Sanchez's
Complaint on Bon’s behalf despite receiving a full and fair opportupnity to do go. There
is no evidence to suggest that ATX nevef recéived any notice of Sanchez's lawsuit.

THE COURT FURTHER FINDS that there is #o fattual or legal basis to set
aside the July 19, 2019 Default Judgment due to surprise, excusahle neglect, or for any
other regson under NRCP 60(b). The evidence presented establighes inexcusable neglect
on the part of both Bon and ATX given ATX’s failure to satisfy ite responsibility to defend
Bon apainst the allegations set forth in Sanches's Complaint.

W W - ot o O N -
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pertanat infuries aguinst Bon.

8
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IT IS SO ORDERED.

l DATED this t‘da}' of September, 2020,
Respectfully Submitted By:

PRINCE LAW GROUP

ENNIS M. PRINCE
Nevada Bar No, 5092
KEVIN T. STRONG
Nevada Bar No. 12107
10801 West Charleston Boulevard
Suite 560

Las Vegas, Nevada 89135
Tel: (702) 534-7600

Fax: (702) 534-7601
Attorneys for Plaintiff
Diane Sanchez

Order Denying Motion to Set Aside Default Judgment

ORDER
IT 1S HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant

Blas Bon’s Motion to Set Aside Default Judgment is DENIED in its entirety.

DATED this ___ day of September, 2029, Q’b
| ﬂ'b/

Sanchez v, Bon
Case No. A-15.722816-C

Dated this 13th day of September, 2020

DISTRICT COURT JUDGE

DATE 15 2305 ternber, 2020.
Appmvecisﬂ; orm an ntent:
HOLLEY DRIGGS

-
Refused Yo Sian

WILLIAM P. VOLK
Nevada Bar No, 6157
400 South 4th Street
Suite 300
Las Vegas, Nevada 89101
Tel: (702) 791-0308
Fax; (702) 791-1912
Attorney for Defendant
Blas Bon
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Diane Sanchez, Plaintiff{s)

¥S.

Blas Bon, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASENO: A-15-722815-C

DEPT. NO. Department 25

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

AUTOMATED CERTIFICATE OF SERVICE

Service Date: 9/19/2020

William Volk
Joanne Hybarger
Lennie Fraga
Bernita Lujan .

Dana Marcolongo .

Jenny Marimberga .

Kimberly Shonfeld .

Lauren Pellino .
Lindsay Reid .
Michael Meyer ,

Renee Finch .

wvolk@klnevada.com
jhybarger@klnevada.com
Ifraga@kinevada.com
blujan@messner.com
dana@tplf.com
Jenny@tplf.com
kshonfeld@messner.com
Ipellino@tplf.com
lindsay@tplf.com
cmeyer@messner.com

rfinch@messner.com
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William Schuller
Cindy Kishi
eFiling District

Tracey Zastrow

E Service

Suri Guzman
Lisa Lee
Eservice Filing

William Volk

Michae] T. Nixon .

wschuller@klnevada.com
ckishi@klnevada.com
nvdistrict@klnevada.com
tzastrow@messner.com
mnixon@messner.com
eservice@egletlaw.com
sguzman@nevadafirm.com
llee@thedplg.com
eservice@thedplg.com

wvolk@nevadafirm.com
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Electronically Filed
6/1/2021 12:30 PM
Steven D. Grierson

CLERK OF THE COU
SACOM Cﬁ:‘_‘_‘é ﬁu...

DENNIS M. PRINCE
Nevada Bar No. 5092
KEVIN T. STRONG

Nevada Bar No. 12107
PRINCE LAW GROUP
10801 West Charleston Boulevard
Suite 560

Las Vegas, NV 89135

Tel: (702) 534-7600

Fax: (702) 534-7601

Email: eservice@thedplg.com
Attorneys for Plaintiff

Diane Sanchez

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

DIANE SANCHEZ, Case No. A-19-805351-C

Plaintiff, Dept. No. XIII

VS.

ATX PREMIER INSURANCE COMPANY
now known as WINDHAVEN NATIONAL PLAINTIFF DIANE SANCHEZ’S

INSURANCE COMPANY, a foreign| SECOND AMENDED COMPLAINT
corporation; NATIONSBUILDERS

INSURANCE SERVICES, INC., a foreign
corporation; NBIS CONSTRUCTION &
TRANSPORT INSURANCE SERVICES,
INC., a foreign corporation; DMA
CLAIMS MANAGEMENT, INC.,, a
foreign corporation; BLAS BON, an
individual; DOES I-X; and ROE
CORPORATIONS I-X, inclusive,

Defendants.

Plaintiff DIANE SANCHEZ, by and through her attorneys of record, PRINCE
LAW GROUP, for her Complaint against Defendants ATX PREMIER INSURANCE
COMPANY now known as WINDHAVEN NATIONAL INSURANCE COMPANY;
NATIONSBUILDERS INSURANCE SERVICES, INC.; NBIS CONSTRUCTION &

NBIS 000417

Case Number: A-19-805351-C
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TRANSPORT INSURANCE SERVICES, INC.; DMA CLAIMS MANAGEMENT, INC.;
and BLAS BON, hereby alleges and complains as follows:
L.
PARTIES AND JURISDICTION
1. At all times material hereto, Plaintiff DIANE SANCHEZ (“Sanchez”) was

and is a resident of the State of Nevada, Clark County.

2. Based upon information and belief, Defendant ATX PREMIER
INSURANCE COMPANY now known as WINDHAVEN NATIONAL INSURANCE
COMPANY (“ATX”) was a foreign corporation organized and existing under the laws of
the State of Florida and was authorized to do business in the State of Nevada at the
time of the incident alleged herein. Based upon information and belief, WINDHAVEN
NATIONAL INSURANCE COMPANY (“Windhaven”) is a foreign corporation organized
and existing under the laws of the State of Texas, with its principal place of business in
the State of Florida, and is authorized to do business and is doing business in the State
of Nevada. In approximately April of 2016, Windhaven purchased the assets of ATX,
but did not assume all obligations, liabilities, or duties owed by ATX for any insurance
policies issued by ATX before the 2016 sale.

3. Based upon information and belief, Defendant NATIONSBUILDERS
INSURANCE SERVICES, INC. (“NBIS”) is a foreign corporation organized and existing
under the laws of the State of Delaware, with its principal place of business in the State
of Georgia, and i1s authorized to do business and is doing business in the State of Nevada.

4. Based upon information and belief, Defendant NBIS CONSTRUCTION &
TRANSPORT INSURANCE SERVICES, INC. (“CTIS”) is a foreign corporation
organized and existing under the laws of the State of Delaware, with its principal place
of business in the State of Georgia, and is authorized to do business and is doing business
in the State of Nevada. CTIS is an affiliated company of NBIS.

5. Based wupon information and belief, Defendant DMA CLAIMS
MANAGEMENT, INC. (“DMA”) is a foreign corporation organized and existing under
the laws of the State of California and is authorized to do business and is doing business

in the State of Nevada.

2 NBIS 000418
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6. Based upon information and belief, Defendant Blas Bon (“Bon”) was and is
a resident of the State of Nevada, Clark County, at all times material hereto.

7. The true names and capacities, whether individual, corporate, associate,
partnership, or otherwise, of Defendants DOES I through X, inclusive, are unknown to
Sanchez, who therefore sues said Defendants by such fictitious names. Sanchez is
informed and believes, and therefore alleges that each of the Defendants designated
herein as DOES I through X are responsible in some manner for the events and
happenings referred to herein, and in some manner, caused the injuries and damages to
Sanchez as alleged herein. Sanchez will ask leave of this Court to amend her Complaint
to assert the true names and capacities of said Defendants DOES I through X, inclusive,
when the same have been ascertained by Sanchez, together with the appropriate
charging allegations, and to join such Defendants in this action.

8. The true names and capacities, whether individual, corporate, associate,
partnership, or otherwise, of Defendants ROE CORPORTATIONS I through X,
inclusive, are unknown to Sanchez, who therefore sues said Defendants by such
fictitious names. Sanchez is informed and believes, and therefore alleges that each of
the Defendants designated herein as ROE CORPORATIONS I through X are responsible
in some manner for the events and happenings referred to herein, and in some manner,
caused the injuries and damages to Sanchez as alleged herein. Sanchez will ask leave
of this Court to amend her Complaint to assert the true names and capacities of said
Defendants ROE CORPORATIONS I through X, inclusive, when the same have been
ascertained by Sanchez, together with the appropriate charging allegations, and to join
such Defendants in this action.

9. All acts complained of herein occurred in the State of Nevada.

10. The motor vehicle collision described herein occurred in the State of

Nevada, Clark County.

3 NBIS 000419
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IL.
FACTUAL ALLEGATIONS
A. The Underlying Motor Vehicle Collision
11. On December 16, 2014, ATX issued a personal automobile liability
insurance policy to non-party Hipolito Cruz (“Cruz”), Policy No. ANV00003087. The

policy provided liability insurance coverage limits of $15,000.00 per person and
$30,000.00 per occurrence (“the ATX Insurance Policy”).

12.  Pursuant to the terms and conditions of the ATX Insurance Policy, ATX
agreed to provide liability insurance coverage to its insured, including coverage for those
liability claims arising from a third party’s permissive use of the insured vehicle.

13.  On April 28, 2015, Sanchez traveled northbound on Interstate 15 in a 1995
BMW 3251 sedan.

14. Bon drove Cruz’s 1997 Dodge Ram 2500 pickup truck directly behind
Sanchez on northbound Interstate 15.

15.  Bon, while driving Cruz’s 1997 Dodge Ram 2500 pickup truck, negligently
collided with the back of Sanchez’s 1995 BMW 3251 sedan while she slowed down for
traffic.

16. At the time of the April 28, 2015 motor vehicle collision, Bon drove Cruz’s
1997 Dodge Ram 2500 pickup truck with the express permission of Cruz. As a
permissive driver of Cruz’s pickup truck, Bon was covered under the relevant ATX
Insurance Policy.

17.  Following the collision with Bon, Sanchez’s BMW 3251 sedan was struck
from behind by another vehicle. Sanchez subsequently resolved her claim against the
driver of this other vehicle.

B. The Applicable ATX Insurance Policy

18.  The term dates of the ATX Insurance Policy issued to Cruz and covering
Bon at the time of the April 28, 2015 motor vehicle collision spanned from December
16, 2014 through June 16, 2015.

19. At the time of the April 28, 2015 motor vehicle collision, the ATX Insurance

Policy issued to Cruz was in full force and effect. As a permissive driver, Bon was

4 NBIS 000420
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insured under the ATX Insurance Policy when the April 28, 2015 collision occurred. As
aresult, ATX owed Bon a contractual duty to defend; a duty of good faith and fair dealing
to defend, indemnify, or settle Sanchez’s claims prior to and during the pendency of the
action; a duty to timely intervene; a duty to diligently investigate the facts and
circumstances surrounding the collision; and a duty to settle Sanchez’s claim within
policy limits when it had a reasonable opportunity to do so, or to otherwise take action
to protect the interests of Bon, its insured.

20. ATX was the licensed insurer and underwriter of the applicable automobile
liability insurance policy that covered Bon at the time of the April 28, 2015 motor vehicle
collision.

21.  Asearly as February 22, 2013, NBIS served as the parent company of ATX.

22.  On April 1, 2015, ATX, CTIS, AutoTex MGA, Inc. (“AutoTex”), and Safe
Auto Insurance Company (“Safe Auto”) entered into their Amended and Restated Claims
Handling Agreement. See Amended and Restated Claims Handling Agreement,
attached as Exhibit “1.”

23. The Amended and Restated Claims Handling Agreement, in addition to
confirming Safe Auto’s acquisition of one hundred percent (100%) of the stock of
AutoTex, outlined specific definitional guidelines regarding the treatment of ongoing
business obligations before the stock sale to Safe Auto that are relevant to this action:

(A) Pre-close Policy. Pre-close Policy means any policy
which was issued on or before the closing date of the sale
of AutoTex, or which may be validly reinstated after such
closing date by the policyholder during a reinstatement
period. It also means any new policy written or renewed
on or after the closing date which: (1) resides in the state of
Arizona; (2) is produced by the LA Franchise Agency or its
affiliates in any state; or (3) has been certified under the
financial responsibility laws and regulations of any state.

See Exhibit “1.”

24. The Amended and Restated Claims Handling Agreement affirmed that
policies issued by ATX (referred to as “Company” in the agreement) before the March 2,
2015 stock sale of AutoTex to Safe Auto remained with CTIS:

0 NBIS 000421
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WHEREAS, CTIS wishes to assume the rights and
obligations hereunder to administer Pre-close Policies
as the Pre-close Policy Claims Administrator.

WHEREAS, CTIS is in the business of providing claims
services on behalf of Insurance companies and is willing to
provide such services on behalf of Company on all Pre-
close Policies in accordance with the terms and
conditions set forth herein, and as set forth in any agreed
to Addenda attached to and made part of this Agreement.

See Exhibit “1.”

25. The express terms of the Amended and Restated Claims Handling
Agreement confirmed that NBIS and CTIS retained control over policies issued by ATX
before March 2, 2015. The ATX policy that covered Bon at the time of the April 28, 2015
motor vehicle collision went into effect on December 16, 2014. By definition, the ATX
Insurance Policy that gives rise to Sanchez’s claims was a “Pre-close Policy” that
remained under the control and financial responsibility of NBIS and CTIS.

26. On April 1, 2015, CTIS (the “Company”) and DMA (the “Claims
Administrator”’) memorialized and executed their “Claims Administration Agreement”
whereby DMA agreed to “perform claims adjustment and administrative services for
certain claims and losses arising out of policies issued by affiliated companies of the
Company.” See Claims Administration Agreement, at Bates no. PLTF001627, attached
as Exhibit “2.”

27.  ATX was an affiliated company of CTIS that issued policies for which DMA
expressly agreed to “perform claims adjustment and administrative services for certain
claims and losses arising out of” the policies. Id. Therefore, ATX was a third-party
beneficiary of the “Claims Administration Agreement.” Alternatively, ATX and DMA
entered into a contract wherein DMA agreed to serve as a third-party claims
administrator and adjuster for bodily injury claims arising from liability insurance
policies issued by ATX.

28. The “Claims Administration Agreement” specifically defined various

“Claims Adjusting Services for DMA to perform for the benefit of CTIS.

6 NBIS 000422
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Suite 560
Las Vegas, NV 89135

Review all Company’s claims and loss reports; and

Receive from Company coverage information for the
applicable policy for the claim or loss reported. If
authorized by Company, where coverage is in
question, draft reservation of rights letters to be
reviewed by the Company prior to sending to the
insured. When Claims Administrator is advised by
Company that no coverage exists, draft declination
letters, which are to be reviewed by the Company as
requlred prior to sending to the insured. When
appropriate, advise interested parties of the extent
of coverage; and

If instructed by the Company, establish records for
incidents or occurrences reported by the insured
that are not claims but may become claims at a later
date; and

Establish and adequately reserve each Qualified
Claim and Feature, and code such claim in
accordance with Company’s statistical data
requirements. Claims Administrator shall adopt
and agree upon guidelines for reserving Features
that comply with Company’s guidelines and are
consistent with industry standards; and

Conduct a prompt and detailed investigation of each
Qualified Claim. Company and Claims
Administrator shall adopt and agree upon
guidelines for referring claims investigation to field
investigators and adjusters that comply with
Company’s guidelines and are consistent with
industry standards; and

Assure that there 1is sufficient evidence and
documentation gathered and in the Company’s
claims system on a Qualified Claim, to allow the
adjuster to properly evaluate the merits of the claim;
and

Provide, in accordance with the Company’s
procedures and authority, an initial report and
periodic reports on the status of each Qualified
Claim in excess of the reporting level or otherwise
reportable; and

Respond immediately to any inquiry, complaint or
request received from an insurance department or
any other regulatory agency in compliance with
written 1instructions, if any, provided by the

7 NBIS 000423




10801 W. Charleston Blvd.
Suite 560

Las Vegas, NV 89135

© o 9 & Ol A W N R

N N DN N N DN DN DN DN H H o e s
o 3 O Ot k=~ W N = O © 0o N o Ok wWw N ~= O

Company. Respond promptly to any inquiry,
complaint or request received from a client,
claimant, agent, broker, or other interested party in
connection with the Claims Adjusting Services; and

15)  Adjust, settle or otherwise resolve claims in
accordance with authority levels granted; and

16) Pay or recommend payment where appropriate, all
Qualified Claims and Allocated Loss Adjustment
Expenses, on a timely basis and in accordance with
Authority granted by the Company.

See Exhibit “2,” at Bates nos. PLTF001629-PLTF001630.

29. The express terms of the Claims Management Agreement detail the
extensive control CTIS retained over DMA’s administration of claims arising from
Iinsurance policies issued by ATX.

30. In approximately April of 2016, Windhaven purchased ATX from NBIS.
Windhaven did not purchase or assume control over any ATX liability insurance policies
issued before the sale, including the subject ATX Insurance Policy.

31. In a matter before the Nevada federal district court entitled Hayes v. ATX
Premier Insurance Company et al., Case No. 2:18-cv-01938-GMN-NJK, counsel for ATX
and NBIS stated in briefing filed with the district court that NBIS retained financial
responsibility for claims relating to insurance policies that were issued prior to the sale
of ATX to Windhaven.

32. Inthe Hayes matter, counsel for ATX and NBIS also stated in briefing filed
with the district court, that CTIS is an affiliated company of NBIS and engaged in claims
services.

33.  NBIS and CTIS assumed all contractual obligations arising from ATX
insurance policies issued before the sale of ATX to Windhaven in 2016, including the
ATX Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle
collision.

34. NBIS and/or CTIS assumed the indemnity obligations of ATX and is

financially responsible for damages arising from Sanchez’s claim against the ATX

8 NBIS 000424
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Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle
collision.

35. As an NBIS affiliate, CTIS performed claims management, claims
handling, and claims administration oversight duties for the benefit of ATX pursuant to
the “Claims Management Agreement” by and between CTIS and DMA wherein DMA
agreed to serve as a third-party claims administrator and adjuster for bodily injury
claims arising from automobile liability insurance policies issued by ATX, including the
subject ATX Insurance Policy.

36. ATX and/or NBIS and/or CTIS together with DMA jointly managed,
investigated, evaluated, adjusted, and performed other claims handling tasks regarding
Sanchez’s bodily injury claim against the ATX Insurance Policy that covered Bon at the
time of the April 28, 2015 motor vehicle collision.

37. As a third-party claims administrator and adjuster, DMA’s remuneration
from ATX and/or NBIS and/or CTIS was based upon the volume of third-party bodily
injury claims for which DMA performed an investigation, evaluation, or any other claims
adjusting or handling duties and responsibilities that DMA was contracted to perform
for the benefit of ATX and/or NBIS and/or CTIS.

38. As a third-party claims administrator and adjuster, DMA’s remuneration
from ATX and/or NBIS and/or CTIS was based on the percentage of claim savings ATX
and/or NBIS and/or CTIS received as a direct result of the investigation, evaluation, or
any other claims adjusting or handling duties and responsibilities that DMA was
contracted to perform for the benefit of ATX and/or NBIS and/or CTIS.

39. Asathird-party claims administrator and adjuster, DMA shared a common
pecuniary interest with ATX and/or NBIS and/or CTIS to reduce costs arising from
claims and to pay reasonable amounts on claims necessary to optimize the financial
interests of ATX and/or NBIS and/or CTIS.

C. Sanchez’s Bodily Injury Claim Against Bon

40. On May 21, 2015, Sanchez, through her counsel, faxed and mailed a letter
notifying ATX of her bodily injury claim. Sanchez enclosed her medical records, bills,

and other supporting documentation with the letter. ATX and/or CTIS and/or DMA

9 NBIS 000425
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assigned claim number DMAO0147074 to Sanchez’s bodily injury claim. This claim
number signified that DMA was to serve as the third-party administrator and adjuster
of Sanchez’s bodily injury claim on behalf of ATX and under the express supervision and
control of CTIS pursuant to their “Claims Administration Agreement.”

41.  On dune 16, 2015, Sanchez, through her counsel, faxed and mailed a letter
to DMA wherein she offered to settle her bodily injury claim for all applicable policy
limits under the ATX policy that covered Bon. At that time, Sanchez’s past medical
expenses totaled $7,818.00 and she was recommended to undergo a cervical fusion
surgery. Sanchez included a copy of the traffic accident report and her medical records
and bills, including the record outlining her future surgical recommendation, with the
June 16, 2015 offer letter. Sanchez’s policy limits offer remained open until June 30,
2015. Sanchez clearly articulated her intent to file a lawsuit against Bon if she did not
receive a response to her offer by June 30, 2015.

42. ATX and/or NBIS and/or CTIS and/or DMA failed to timely respond to
Sanchez’s June 16, 2015 offer letter.

43.  On dJuly 10, 2015, DMA sent a letter to Sanchez’s counsel acknowledging
that DMA represented the interests of ATX for the April 28, 2015 motor vehicle collision.
DMA requested additional time to complete its investigation of Sanchez’s bodily injury
claim because of its supposed need to gather information necessary to determine
Liability. The information DMA allegedly required to reach this determination was a
statement from the vehicle drivers involved in the crash and photos of the vehicles
involved in the crash. DMA made this request even though Sanchez provided a copy of
the traffic accident report and her medical records and bills to DMA as part of her June
16, 2015 demand.

44. Onduly 17, 2015, one week after its initial letter, DMA sent another letter
to Sanchez’s counsel. DMA stated that after completing a thorough investigation of the
facts and circumstances surrounding the April 28, 2015 motor vehicle collision,
Sanchez’s bodily injury claim was denied because its insured, Bon, was not the
proximate cause of the crash and therefore, was not legally liable for Sanchez’s damages.

DMA never confirmed that it actually obtained the information referenced in its July
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10, 2015 letter as part of its investigation and ultimate denial of Sanchez’s bodily injury
claim.
45.  Sanchez never received any further oral or written communications from

ATX and/or NBIS and/or CTIS and/or DMA.

D. Sanchez’s Personal Injury Lawsuit Against Bon

46. On August 7, 2015, Sanchez filed her complaint for personal injuries in the
Eighth Judicial District Court, Clark County (“Nevada state district court”), Case No.
A-15-722815-C. The allegations contained within her personal injury complaint are
incorporated by reference as though fully set forth herein. In her personal injury
complaint, Sanchez set forth several allegations that included: (1) Bon negligently drove
his vehicle, which caused the motor vehicle collision and Sanchez’s resulting injuries;
and (2) Bon drove the truck owned by Cruz at the time of the motor vehicle collision.

47.  The factual allegations set forth in Sanchez’s personal injury complaint
triggered ATX’s duty to defend Bon, its insured, pursuant to Nevada law.

48. Sanchez properly served Bon with her summons and personal injury
complaint in accordance with Nevada law.

49.  On December 11, 2015, Sanchez, through her counsel, sent a letter advising
DMA and ATX of her withdrawal of the policy limits demand sent on June 16, 2015.

50. OndJanuary 20, 2016, Sanchez, through her counsel, mailed a letter to ATX
and DMA advising that Bon was served with the summons and Sanchez’s personal
injury complaint via the Nevada Department of Motor Vehicles (“DMV”). Copies of the
personal injury complaint, the affidavit of compliance, and a letter dated November 2,
2015 from the DMV confirming service of the summons and personal injury complaint
were included in the January 20, 2016 letter to ATX and DMA. Sanchez’s counsel
specifically requested DMA and/or ATX to file an answer to the personal injury
complaint as soon as possible or else Sanchez would request the Nevada state court to
enter a default against Bon.

51. ATX and/or NBIS and/or CTIS and/or DMA failed to respond to the
January 20, 2016 letter.
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52.  On February 16, 2016, Sanchez, through her counsel, mailed another letter
to ATX and DMA advising that Bon still had not yet filed an answer to Sanchez’s
personal injury complaint. Sanchez’s counsel clarified that if Bon did not file his answer
by February 23, 2016, a request for the Nevada state court to enter a default against
Bon would be made by Sanchez.

53.  From February 17, 2016 through March 31, 2016, ATX and/or NBIS and/or
CTIS and/or DMA: (1) never responded to Sanchez’s February 16, 2016 letter and (2)
never filed an answer to Sanchez’s personal injury complaint on behalf of Bon.

54. Bon never filed an answer to Sanchez’s personal injury complaint in Case
No. A-15-722815-C.

55. On April 1, 2016, the Nevada state court entered a default against Bon in
the personal injury action, Case No. A-15-722815-C.

56.  On June 22, 2016, Sanchez filed her notice of entry of default against Bon
in the personal injury action, Case No. A-15-722815-C, and mailed a copy of it to ATX
and DMA, via certified mail.

57. ATX and/or NBIS and/or CTIS and/or DMA took no further action in
response to the entry of default against the Bon.

58.  Even after Sanchez notified ATX and DMA of the entry of default against
Bon, ATX and/or NBIS and/or CTIS and/or DMA failed and refused to investigate,
provide Bon, ATX’s insured, with a defense, or indemnify Bon against the substantial
losses Sanchez incurred as a result of the April 28, 2015 motor vehicle collision. ATX
and/or NBIS and/or CTIS and/or DMA failed to retain counsel to represent the interests
of Bon or undertake any other steps to defend him against Sanchez’s allegations set
forth in her personal injury complaint.

59.  On March 29, 2019, Sanchez filed an application for entry of a default
judgment pursuant to NRCP 55(b)(2) in the personal injury action, Case No. A-15-
722815-C. Sanchez sought a judicial determination from the Nevada state district court

of the damages she suffered as a result of Bon’s negligence.
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60. The Nevada state district court’s April 1, 2016 entry of default constituted
an admission by Bon of all material facts alleged in Sanchez’s personal injury complaint
as a matter of Nevada law.

61. Bon was notified of the hearing for Sanchez’s application for entry of a
default judgment.

62. On July 19, 2019, the Nevada state district court entered a default
judgment against Bon in the amount of $15,212,655.73, inclusive of attorney’s fees and
costs, in the personal injury action, Case No. A-15-722815-C.

63. On dJuly 19, 2019, Sanchez filed a motion for judicial assignment of Bon’s
claims or causes of action against ATX or any other applicable liability insurer or entity
pursuant to NRS 21.320 in the personal injury action, Case No. A-15-722815-C.

64. On August 20, 2019, the Nevada state district court entered an order
granting Sanchez’s motion for judicial assignment of Bon’s claims or causes of action
against ATX, or any other insurance company or entity.

65. On September 8, 2020, the Nevada state district court granted Sanchez’s
motion to clarify its August 20, 2019 Order and confirmed that its judicial assignment
of Bon’s claims or causes of action included those claims or causes of action against any
third-party claims administration, third-party claims adjuster, or other applicable
insurer, administrator, or entity.

66. Sanchez, as the judicial assignee of Bon’s claims or causes of action, has
the legal right and ability to assert all claims against ATX and/or NBIS and/or CTIS
and/or DMA to satisfy the entire default judgment amount based upon their respective
breaches of the duties owed to Bon.

67. ATX and/or NBIS and/or CTIS failed to compensate Sanchez for all the
damages she incurred in excess of Bon’s automobile liability insurance policy limits for
third-party claims under the ATX Insurance Policy that was issued in December of 2014
and covered Bon at the time of the April 28, 2015 motor vehicle collision. ATX and/or
NBIS and/or CTIS had a duty to indemnify Bon, as its insured, for the loss suffered by

Sanchez under Nevada law and failed to satisfy this duty.
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FIRST CLAIM FOR RELIEF
(Breach of Contract against Defendants ATX, NBIS, CTIS, and DMA)

68. Sanchez hereby incorporates, by reference, each and every allegation set
forth in Paragraphs 1 through 67 of this Complaint as though fully set forth herein.

69. A contract of insurance existed between ATX and Cruz on the date of the
April 28, 2015 motor vehicle collision described herein. As a permissive driver, Bon was
the insured under the express terms and conditions of the ATX Insurance Policy. ATX
owed contractual duties to Bon as the insurer.

70. At the time of the April 28, 2015 motor vehicle collision, all premiums were
paid under Cruz’s ATX Insurance Policy. All proofs of loss were submitted under said
policy and Cruz and/or Bon performed all conditions required to be performed by the
policy.

71. NBIS assumed all of ATX’s indemnity obligations for claims arising from
ATX insurance policies issued before the sale of ATX to Windhaven in April of 2016. The
ATX Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle
collision was issued on December 16, 2014. NBIS is financially responsible for all
damages arising from Sanchez’s claims in this Complaint.

72. CTIS performed claims management, claims handling, and claims
administration oversight duties for the benefit of ATX pursuant to the “Claims
Management Agreement” by and between CTIS and DMA wherein DMA agreed to serve
as a third-party claims administrator and adjuster for bodily injury claims arising from
automobile liability insurance policies issued by ATX, including the subject ATX
Insurance Policy.

73. ATX and/or NBIS and/or CTIS together with DMA jointly managed,
investigated, evaluated, adjusted, and performed other claims handling tasks regarding
Sanchez’s bodily injury claim against the ATX Insurance Policy that covered Bon at the
time of the April 28, 2015 motor vehicle collision.

74. ATX and/or NBIS and/or CTIS and/or DMA each possessed a joint financial

interest to act for the benefit of each other by satisfying the duty to investigate, evaluate,
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adjust, and perform other claims handling and/or administrative tasks as joint
venturers.

75. ATX and/or NBIS and/or CTIS and/or DMA breached their respective
contractual duties to defend, indemnify, investigate, or settle Sanchez’s claim when each
of them had notice of Sanchez’s bodily injury claim and her subsequent personal injury
action, and failed to take any actions necessary to protect Bon’s interests. Specifically,
ATX and/or NBIS and/or CTIS and/or DMA failed to conduct any type of substantive
investigation or evaluation of Sanchez’s bodily injury claim necessary to settle or resolve
her bodily injury claim before she filed her personal injury lawsuit.

76.  After Sanchez filed her personal injury lawsuit in Nevada state court and
provided ample notice to ATX and DMA of the same, ATX and/or NBIS and/or CTIS
and/or DMA failed to tender a defense on behalf of Bon against the allegations set forth
in the personal injury complaint, failed to retain an attorney to represent the interests
of Bon, failed to timely intervene in the personal injury action, and failed to settle
Sanchez’s personal injury claim within policy limits when it had a reasonable
opportunity to do so, or to otherwise take any and all necessary actions to protect the
Iinterests of its insured, Bon.

77.  As aresult of the actions and/or inactions of ATX and/or NBIS and/or CTIS
and/or DMA, each of them are legally bound by the default judgment entered in the
Nevada state court action, Case No. A-15-722815-C, in the amount of $15,212,655.73,
inclusive of attorney’s fees and costs and are obligated to satisfy the same.

78. Asaresult of ATX and/or NBIS and/or CTIS and/or DMA’s breaches of their
respective contractual duties, Sanchez, as assignee of Bon, has suffered damages in an
amount 1n excess of $15,000.00, the exact amount of which will be proven at trial.

79. Sanchez has been compelled to retain counsel to prosecute this action and

1s therefore entitled to recover attorneys’ fees and costs.
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SECOND CLAIM FOR RELIEF

(Breach of the Implied Covenant of Good Faith and Fair Dealing Against ATX,
NBIS, CTIS, and DMA)

80. Sanchez hereby incorporates, by reference, each and every allegation set
forth in Paragraphs 1 through 79 of this Complaint as though fully set forth herein.

81. There was an implied covenant in the ATX Insurance Policy that covered
Bon whereby ATX and/or NBIS and/or CTIS was obligated to act in good faith and deal
fairly with Bon. ATX and/or NBIS and/or CTIS owed this duty of good faith and fair
dealing to Bon implied in the ATX Insurance Policy that covered Bon at the time of the
April 28, 2015 motor vehicle collision.

82. As joint venturers tasked to perform claims management, claims
handling, and claims administration duties and tasks for the benefit of ATX and/or NBIS
and/or CTIS, DMA and/or each of them were obligated to act in good faith and deal fairly
with Bon in relation to Sanchez’s bodily injury claim arising from the ATX Insurance
Policy that covered Bon at the time of the April 28, 2015 motor vehicle collision.

83. ATX and/or NBIS and/or CTIS and/or DMA had a special relationship with
Bon as the insured at the time of the April 28, 2015 motor vehicle collision and Sanchez’s
bodily injury claim arising from that collision. This special relationship between ATX
and/or NBIS and/or CTIS and/or DMA and Bon was akin to a fiduciary relationship.

84. The nature of the fiduciary-like relationship required ATX and/or NBIS
and/or CTIS and/or DMA to adequately protect Bon’s interests.

85. At all material times hereto, ATX and/or NBIS and/or CTIS and/or DMA
each had a duty to give equal consideration to Bon’s interests.

86. As the assignee of Bon’s claims for relief and/or causes of action against
ATX and/or NBIS and/or CTIS and/or DMA, Sanchez possesses all legal authority to
pursue all of Bon’s claims for relief and/or causes of action for breach of the implied
covenant of good faith and fair dealing against each of them.

87. ATX and/or NBIS and/or CTIS and/or DMA knowingly and deliberately
breached their respective implied covenants of good faith and fair dealing by failing to

defend, indemnify, investigate, or settle Sanchez’s bodily injury claim when each of them
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had notice of Sanchez’s bodily injury claim and her subsequent personal injury action,
and failed to take any actions necessary to protect Bon’s interests. Specifically, ATX
and/or NBIS and/or CTIS and/or DMA failed to conduct any type of substantive
investigation or evaluation of Sanchez’s bodily injury claim necessary to settle or resolve
her bodily injury claim before she filed her personal injury lawsuit.

88. After Sanchez filed her personal injury lawsuit in the Nevada state
district court and provided ample notice to ATX and DMA of the same, ATX and/or NBIS
and/or CTIS and/or DMA knowingly and deliberately failed to tender a defense on behalf
of Bon against the allegations set forth in the personal injury complaint, failed to retain
an attorney to represent the interests of Bon, failed to timely intervene in the personal
injury action, and failed to settle Sanchez’s personal injury claim within policy limits
when it had a reasonable opportunity to do so, or to otherwise take any and all necessary
actions to protect the interests of its insured, Bon.

89. As a proximate result of ATX and/or NBIS and/or CTIS and/or DMA’s
respective breaches of the implied covenant and good faith and fair dealing and bad faith
refusal to defend, indemnify, investigate, evaluate, or settle Sanchez’s bodily injury
claim, Sanchez, as assignee of Bon, has suffered damages in an amount in excess of
$15,000.00, the exact amount of which will be proven at trial.

90. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully,
with malice, oppression, and fraud, failed to conduct a fair, objective, and reasonable
investigation and evaluation of Sanchez’s bodily injury claim to satisfy the duties they
owed to Bon.

91. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully,
with malice, oppression, and fraud, refused to give equal consideration to Bon’s interests
by taking affirmative actions to gather facts necessary to conduct a fair, objective, and
reasonable investigation and evaluation of Sanchez’s bodily injury claim.

92. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully,
with malice, oppression, and fraud, failed to settle Sanchez’s bodily injury claim within

Bon’s ATX Insurance Policy’s limits without any factual basis.
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93. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully,
with malice, oppression, and fraud, placed its own interests above Bon’s interests by
refusing to settle Sanchez’s bodily injury claim within policy limits resulting from the
failure to conduct a fair, objective, and reasonable investigation and evaluation of
Sanchez’s bodily injury claim.

94. By reason of ATX and/or NBIS and/or CTIS and/or DMA’s intentional and
willful bad faith conduct, Sanchez is entitled to recover punitive or exemplary damages.

95. Sanchez has been compelled to retain counsel to prosecute this action and
1s therefore entitled to recover attorneys’ fees and costs.

THIRD CLAIM FOR RELIEF

(Violation of the Nevada Unfair Claims Practices Act, NRS 686A.310, NAC
686A et seq. Against ATX, NBIS, CTIS, and DMA)

96. Sanchez hereby incorporates, by reference, each and every allegation set
forth in Paragraphs 1 through 95 of this Complaint as though fully set forth herein.

97. ATX and/or NBIS and/or CTIS and/or DMA were obligated to satisfy the
provisions outlined in the Nevada Unfair Claims Practices Act set forth in NRS
686A.310, plus all other applicable regulations adopted by Nevada Administrative Code
§ 686A et seq.

98. ATX and/or NBIS and/or CTIS and/or DMA failed to acknowledge and act
reasonably promptly to Sanchez’s June 16, 2015 letter wherein she offered to resolve her
bodily injury claim against Bon for the statutory minimum $15,000.00 automobile
liability insurance policy limits available under the ATX Insurance Policy.

99. ATX and/or NBIS and/or CTIS and/or DMA failed to acknowledge and act
reasonably promptly to Sanchez’s January 20, 2016 and February 16, 2016 letters
wherein she advised that Bon was served with the summons and personal injury
complaint, requested ATX and/or DMA to file an answer on behalf of Bon, and stated
that if an answer was not filed, she would request the Nevada state court to enter a
default against Bon.

100. ATX and/or NBIS and/or CTIS and/or DMA failed to effectuate a prompt,

fair, and equitable settlement of Sanchez’s bodily injury claim on behalf of Bon by
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willfully and deliberately ignoring Sanchez’s June 16, 2015 offer to tender Bon’s
minimum automobile liability insurance policy limit of $15,000.00 available under the
ATX Insurance Policy covering Bon. ATX and/or NBIS and/or CTIS and/or DMA knew
that liability was not in dispute when Sanchez made her June 16, 2015 offer because
she provided a copy of the traffic accident report and ATX and/or NBIS and/or CTIS
and/or DMA failed to take any additional steps to investigate the cause of the April 28,
2015 motor vehicle collision.

101. ATX and/or NBIS and/or CTIS and/or DMA failed to inform Bon of
Sanchez’s June 16, 2015 settlement offer for policy limits and failed to communicate to
Bon about the contractual duty to defend him against the allegations set forth in
Sanchez’s personal injury complaint.

102. ATX and/or NBIS and/or CTIS and/or DMA deliberately and willfully
rejected Sanchez’s bodily injury claim for Bon’s minimum automobile liability insurance
policy limit of $15,000.00 in direct contravention of Bon’s interests prior to the
commencement of Sanchez’s personal injury lawsuit.

103. ATX and/or NBIS and/or CTIS and/or DMA failed to diligently investigate
the facts and circumstances surrounding the April 28, 2015 motor vehicle collision
involving the insured, Bon, and Sanchez, to aid in its investigation and evaluation of
Sanchez’s bodily injury claim necessary to complete a thorough and adequate
investigation of Sanchez’s bodily injury claim within 30 days.

104. By failing and refusing to defend, indemnify, and/or settle Sanchez’s claim,
ATX and/or NBIS and/or CTIS and/or DMA violated the express provisions of NRS
686A.310 and regulations adopted by Nevada Administrative Code § 686A et seq.

105. As a proximate result of ATX and/or NBIS and/or CTIS and/or DMA’s
respective violations of the Nevada Unfair Claims Practices Act set forth in NRS
686A.310, plus all other applicable regulations adopted by Nevada Administrative Code
§ 686A et seq., Sanchez, as assignee of Bon, has suffered damages in an amount in excess

of $15,000.00, the exact amount of which will be proven at trial.
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FOURTH CLAIM FOR RELIEF
(Action on the Default Judgment Against Defendant Blas Bon)

106. Sanchez hereby incorporates, by reference, each and every allegation set
forth in Paragraphs 1 through 105 of this Complaint as though fully set forth herein.

107. On dJuly 19, 2019, the Nevada state district court entered a default
judgment against Bon in the amount of $15,212,655.73, inclusive of attorney’s fees and
costs, in Case No. A-15-722815-C.

108. The July 19, 2019 Default Judgment was entered against Bon for his
failure to file an answer to Sanchez’s personal injury complaint, filed on August 7, 2015,
or to otherwise appear in the personal injury action within 20 days of service of the
summons and personal injury complaint.

109. As a direct result of the Nevada state district court’s entry of a default
judgment against Bon, all issues of liability, causation, and damages arising from
Sanchez’s personal injury claims are fully resolved.

110. The full amount of the $15,212,655.73 default judgment entered against
Bon remains unsatisfied.

111. As the judgment debtor, Bon is legally responsible for satisfying the full
amount of the default judgment entered against him on July 19, 2019 by the Nevada
state court in the amount of $15,212,655.73.

112. Sanchez, as the judgment creditor, hereby reserves the right to utilize all
remedies under Nevada law to collect on the July 19, 2019 default judgment by way of
her action on the default judgment, including the Court’s issuance of a writ of
attachment upon the personal property of Bon pursuant to NRS 31.010 et seq.; the
Court’s issuance of a writ of garnishment upon the money, credits, effects, debts, choses
in action, and other personal property of Bon pursuant to NRS 31.240 et seq.; replevin;
or any other means of collection available to her under Nevada law.

113. Sanchez has been compelled to retain the services of an attorney to
prosecute this action and is therefore entitled to reasonable attorney’s fees and costs

incurred herein.
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114. Sanchez timely pursues this claim for action on the default judgment
against Bon in accordance with NRS 11.190(1)(a).
II1.
PRAYER FOR RELIEF

Wherefore, Plaintiff Diane Sanchez prays for judgment against Defendants, and
each of them, as follows:

1. Satisfaction of the July 19, 2019 default judgment in the amount of
$15,212,655.73, plus post-judgment interest;

2. General Damages for a sum in excess of Fifteen Thousand Dollars and
00/100 Cents ($15,000.00);

3. Special damages for a sum in excess of Fifteen Thousand Dollars and
00/100 Cents ($15,000.00);

4. Punitive damages for a sum in excess of Fifteen Thousand Dollars and
00/100 Cents ($15,000.00);

5. For attorneys’ fees, costs of suit, and pre-judgment and post-judgment
Iinterest incurred herein; and

6. Such other and further relief as this Court deems just and proper.

DATED this 1st day of June, 2021.

Respectfully Submitted,
PRINCE LAW GROUP

/s/Kevin T. Strong
DENNIS M. PRINCE
Nevada Bar No. 5092
KEVIN T. STRONG
Nevada Bar No. 12107
10801 West Charleston Boulevard
Suite 560

Las Vegas, Nevada 89135
Tel: (702) 534-7600

Fax: (702) 534-7601
Attorneys for Plaintiff
Diane Sanchez
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of PRINCE LAW

GROUP, and that on the 15t day of June, 2021, I caused the foregoing document entitled

PLAINTIFF DIANE SANCHEZ’S SECOND AMENDED COMPLAINT to be served

upon those persons designated by the parties in the E-Service Master List for the above-
referenced matter in the Eighth Judicial District Court E-Filing System in accordance
with the mandatory electronic service requirements of Administrative Order 14-2 and
the Nevada Electronic Filing and Conversion Rules.

Robert E. Schumacher

Wing Yan Wong

GORDON REES SCULLY MANSUKHANI, LLP
300 South 4th Street, Suite 1550

Las Vegas, Nevada 89101

Tel: (702) 577-9300

Fax: (702) 255-2858

Attorneys for Defendant

DMA Claims Management, Inc.

John H. Podesta

Christopher Phipps

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP
300 South 4th Street, Suite 1100

Las Vegas, Nevada 89101

Tel: (702) 727-1400

Fax: (702) 727-1401

Attorneys for Defendant

ATX Premier Insurance now known as

Windhaven National Insurance Company

/s/ Amy Ebinger
An Employee of Prince Law Group
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Case 2:18-cv-01938-GMN-NJK Document 53 Filed 04/12/19 Page 49 of 60

AMENDED AND RESTATED CLAIMS HANDLING AGREEMENT

This Amended and Restated Claims Handling Agreemeant (“Agreement”) entered into
and effectiva March 22, 2013, and amendead April 1, 2018 $2:01 am, Is made and entered into by
and bsetween ATX Premier Insurance Company {"Company"); NBIS Construction & Transport
tnsurance Services, Inc, (“CTIS", or, “Pre-cloga Policy Claims Administrator”); AutoTex
MGA, Inc. ("AutoTex"; or, "Former Administrator’); and Safe Auto Insurance Campany
{“SafeAuta”; or, “Post-glose Pollcy Claims Administrator”), colieclivety "Administrator™,
SafeAuto; AwtoTex; CTIS; and, Company are each hersinafler referred o as a "Party” and
collectively as the "Parties”.

WHEREAS, Company has the authorily lo issue insurance policy(ies) to insureds and is
responsible for claims setllement on those pollcies;

WHEREAS, NatlonsBuilders Insurance Services, Inc. {"NBI3"}, the current parent company of
AutoTex and Company, has, contemporaneously with the execution of this Agreement, ¢losed a
certain Slock Purchase Agreement (executed on March 2, 2015, “SPA") wilh Safe Auto
Insurance Group, Ine, (the acquirer of AuloTax and parent company of SafeAuto} whereby Safa
Auto Insurance Group, Inc. has acquired ona hundred percent (100%) of the slock of AutoTex;

WHEREAS, pursuant to the terms and conditions of the aforementioned stock purchase
agreement, Safe Auto Insurance Group, Inc, and NBIS have agreed to cerlain definitional
guidelines regarging the ongolng traatment of business which was produced by AutoTex prior lo
the closing of the fransaction and business which will be produced by AutoTex after the closing of
such transaction, and which are applicable to tha administration of this Agreement going forward
and to which the Parties agree %o incorporate kerein:

{A} Pre-closs Poliey. Pre-clase Policy maans any policy which was issued on or before
the closing daile of the sale of AuteTex, or which may ba vaildly reinstated after such
tloting date by the policyholder during a reinstatement perod. It also means any new
policy written or renewed on or gfier the closing date which: {1) resides in the state of
Arizong; (2} is produced by the LA Franchise Agancy or its affiliatas in any state; or (3}
has been certified under the financial responsibilily laws and ragulations of any state,

(B} Post-ciose Policy. Post-closa Policy means any new or renewal policy term written
after the closing dale and not included in the definttion of Pre-ciose Polley.

WHEREAS, CTIS wishes to assume the rights and obligalions hereunder lo administer Pre-close
Policies as the Pre-close Pollcy Claims Administrator;

WHEREAS, CTIS Is in the business of providing claims ssrvices on behalf of Insurance
companies and is willing to provide sueh services on behall of Company on all Pre-close
Policles in accordance with the terms and conditions set forth herein, and as sst forth in any
agreed to Addenda atlached to and made a part of this Agreemeant;

WHEREAS, tha Parlies acknowledge that the role of €TiS as the Pre-close Peolicy Claims
Administrator will terminale and cease to exist, subject to those provisions of this Agreement
which may otherwise remain in effect, upon the expiration of the last claim from any Pra-ciose
Policy.

WHEREAS, SafaAute Is a property and casualty insurer licensed 1o conduct buginess in States
of Arkansas, Arizona, Nevada and Texas and, wishes (o assume (he rights and obligalions
hereunder to administer Post-close Policies as the Post-close Polley €laims Administrator;

WHEREAS, Company has reviewed and accepled the qualifications of SafeAute and CTIS, and
wishes to authorize tham to provide the 1o pravide the services set forth herein;
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CLATMS ADMINISTRATION AGREEMENT
by and between

NBIS Construction and Transport Insurance Services, Inc.
(hereinafter the “Company™)

and

DMA Claims Management, Inc,
(hereinafier the “Claims Administrator™)

Effective Date; April 1, 2015

WHEREAS, the Company desires fo employ Claims Administratot to perform
claims adjustntent and administrative services for certain claiins and losses arising out of
policies issued by affiliated companies of the Company;

WHEREAS, the parties desire to enier into a Claims Administration Agreement
(bereinafter, the “Agrcement™) that will cutline their primary duties and obligations with
respect to this engagement; _

NOW THEREFORE, in consideration of mutual promises and agreements, the
parties agree as follows:

I DEFINITIONS

A, The term “Allocated Loss Adjustment Expense” as used herein shall mean all
claims adjustment costs and expenses incwred in connection with the
investigation, adjustment and settlement or defense of a claim for benefits.
Allocated Loss Adjustment Expenses are Hmited to reasonable, customary and
necessary cxpenses. Such expenses shall include, but shall not be limited to, the
following:

B attorneys fees and disbursements; and
yA] fees 10 court reporters; and
k) all court costs, court fees and court expenses; and

4) costs of automobile and property appraisals and re-inspections; and
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3 costs of any required investigations by claims adjusters in the field; and
) costs of interpreters; and

)] fees for database searches; and

8) fees for service of process; and

9 costs of surveillance and detective services; and

10)  costs for employing experts for the preparation of maps, professional
photographs, accounting, chemical or physical analysis, diagrams; and

11) costs for employing experts for their advice, opinions or testimony
concerning claims under investigation or in litigation or for which a
declaratory judgment is sought; and

12) costs for independent medical examination andfor evaluation for
rehabilitation and/er to determine the extent of the Company’ liability; and

13)  costs of legal transcripts of testimony taken at coroner's inquests, criminal
or civil proceedings; and

14)  costs for copies of any public records and/or medical records; and
15)  costs of depositions and court - reported and/or recorded statements; and

16)  costs and expenses of subrogation when referred to outside atforneys or
other vendors; and

17}  costs of engineers, handwriling experts and/or any other type of expert
used in the preparation of litigation and/or vsed on & one-time basis {0
resolve disputes; and

18)  charges for medical cost containment services, .., utilization review, pre-
admission authorization, hospital bill audit, provider bill audit and medical
case management incurred only with the prior approval of the Company.

19) any other. similar cost, fee or expense reasonably chargeable to the
investigation, negotiation, settlerent or defense of a claitn or Joss or to the
protection or perfection of the subrogation rights of the Company.

The term “Qualificd Claim” shall mean a claim assigned by Company to Claims
Administrator,
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The term “Feature” shall mean any separate coverage exposure within a claim,
For example, one clalm might have a Collision feature and one or more Bodily
Injury or Property Damage features.

The term “Claims Adjusting Services” as used herein shall mean the fumishing by
the Claims Administrator to the Company of the following services in compliance
with the terms of the applicable insurance policy, the laws and regulations of the
applicable state(s), and industry-wide standards:

1) Review all Company’s claims and loss reports; and

2) Receive from Company coverage information for the applicable policy for
the claim or loss reported. If authorized by Company, where coverage is
in question, draft reservation of rights letters to be reviewed by the
Company prior to sending to the insured, When Claims Administrator is
advised by Company that no coverage exists, draft declination letters,
which are to be reviewed by the Company as required, prior to sending to
the insured. When appropriate, advise interested parties of the extent of
coverage; and

J) If instucted by the Company, establish records for incidents or
occurrences repotted by the insured that are not claims but may become
claims at a later date; and

4)  Establish and adequately reserve each Qualified Claim and Feature, and
code such claim in accordance with Company’s statistical data
requirements. Claims Administrator shall adopt and agree upon guidelines
for reserving Features that comply with Company’s guidelines and are
consistent with industry standards; and

5)  Conduct a prompt and detailed investigation of cach Qualified Claim.
Company and Claims Administrator shail adopt and agree upon guidelines
for referring claims investigation to field investigators and adjusters that
comply with Company’s guidelines and are consistent with industry
standards; and

6)  Adjust Qualified Claims for Property and/or Physical Damage by
obtaining itemized estimates and/or appraisals of damage; and

) Assure that there s sufficient evidence and documentation gathered and in
- the Company’s claims system on a Qualified Claim, to allow the adjuster
to properly evaluate the merits of the claim; and

8) Provide, in accordance with the Company’s pracedures and authority, an
initial report and periodic reports on the status of each Qualified Claim in
excess of the reporting level or otherwise reportable; and
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9)  Perform all necessary administrative work in connection with Qualified
Claims; and

10)  Respond immediately fo any inquiry, complaint or tequest received from
an insurance department or any other regulatory mgency in compliance
with written instructions, if any, provided by the Company. Respond
promptly to any inquiry, complaint or request received from a chient,
claimant, agent, broker, or other interested party in connection with the
Claims Adjusting Services; and

11)  Process each Qualified Claim utilizing industry-wide standard forms
where applicable; and

12)  Attend, where appropriate and approved by the Company, mediation,
arbitration, couri-related or other dispute resolution hearings and/or
conferences; and

13)  Maintain files for all Qualified Claims in the Company’s claims system,
that may include, where necessary, a) defense of claims; b) other litigation
{such as subrogation, contribution or indemnity); ¢) other proceedings; d)
claims handling activities; and ¢) expense contro] and disbursements; and

14)  Pursue ﬁll reasonable possibilities of subrogation, coniribution or
indemnity on behatf of the Company; and

15)  Adjust, settle or otherwise resolve claims in accordance with authority
levels granted; and

16) Pay or recommend payment wﬁerc appropriate, all Qualified Claims and
Allocated Loss Adjustment Expenses, on a timely basiz and in accordance
with authority granted by the Company; and

17)  Pursuerecovery of third party liability deductibles; and

18)  Maintain closed clalm files in accordance with state regulations and/or
Company requirements,

E.  The term “Claims Files” shall mean all information and documentation in written,
electronic, photographic, or audio form gathered as part of the Claims Adjusting

Services.

H. SERVICES
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A, In consideration of service fees paid by the Company as set forth in the
Compensation Schedule attached hereto and mede part of this Agreement, Claims
Administrator agrees to provide Claims Adjusting Services with respect to all
Qualified Claims, including thoss in excess of the Claims Administrator’s
authority level.

B. Claims exceeding the authority level are to be immediately reported by email to
the Company. Claims Administrator shall seek the Company's prior written
approval on all Qualified Claim settleraents in excess of the authority level. With
respect to those Qualified Claims in excess of the authority level, Claims
Administrator shall calculatc and recommend reserves, and then, upon approval
by the Company, post such reserves. However, ultimate determination of
setflement and reserve amouats shall be retained by the Company.

C. Claims Administrator warrants and represents that: 1) it shall perform all Claims
Adjusting Services that are necessary and appropriate directly or through licensed
independent claims adjusters; and 2) it andfor its employees hold all adjuster
licenses as required by law to perform the designated services; and 3) it and its
employees and persons under contract to Claims Administrator will at all times
observe the requirements of laws and regulations of each state in the territory in
which it operates, specifically including but not limited to the privacy laws, fair
¢laims practices acts, and fair trade practices acts,

D. If a Summons and Complaint is filed on & Qualified Claim, the Claims
Administrator shall transfer that claim and all its Features back to the Company
and shall no longer be responsible for the further handling of that claim.

IIl, TERM AND TERMINATION

A.  This Agreemeont shall be effective April 1, 2015, and shall be in effect until
cancelled by either party with ninety (50) days’ nofice.

B. In the event any licensa necessary to conduct the Claims Administrator's business
expires or terminates, for any reason, the Claims Administrator shall immediately
notify the Company and this Agreement shall automatically terminate as of the
date of such license's expiration or termination unless, within one week from the
date the Company receives notice of the license expiration or termination from the
Claims Administrator, the Company agrees, in writing, to modify the provisions
of this paragraph so as to allow the Agreement to continue.

C.  This Agreement may be ferminated immediately upon written notice to either
party if there has been an event of fraud, abandonment, insolvency, or gross or -
willful misconduct on the part of the other pacty.
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Notwithstanding the foregoing, if the Claims Administrator shall commit any
material breach of the terms of this Agreement, or fail to comply with any
material instruction or direction by the Company, the Company may, in its sole
discretion, immediately upon notice, suspend or terminate any or all authority of
the Claims Administeator. Upon receipt of such notice, the Claims Administrator
shall thereupon cease to exercise such power or powers in accordance with such
notice,

Notwithstanding the foregoing, if the Company shall commit any material breach
of the terms of this Agreement, or fail to fulfill its obligations under the
Agreement, Claims Administrator may immediately upon notice, suspend and/or
terminate all claims handling under this Agreement.

If the Agreement is terminated as per the provisions above, the Claims
Administeator shall transfer all open Features fo the Company at termination. The
Company shall pay Claims Administrator all service fees earned up to the date of
termination according to the Compensation Schedule attached hereto, Any time
and expenses incurred by the Claims Administrator in the return of such files wiil
be billed to the Company, with supporting documentation for such billing, and the
Company shall pay such billing to the Clalms Administrator within thirty (30)
days from billing date.

DUTIES AND OBLIGATIONS OF CLAIMS ADMINISTRATOR

Claims Administrator shall maintain all industry standard claim information
necessary in the jurisdictions in which Claims Administrator performs Claims
Adjusting Services.

Claims Administrator shall comply with reasonable requests of the Company to
achieve compliance with applicable state insurance statutes and regulations
regarding the creation and maintenance of a Special Investigative Unit for the
business of this Agreement.

Clsims Administrator shall cooperate with requests of the Company to achieve
compliance with the U.S. Treasury Department’s Office of Foreign Assets
Control (OFAC) relative to Company’s obligation to assure that illiclt transactions
involving target countries and Specifically Designated Nationals are not
processed. To the extent that the Claims Administrator incurs out-of-pocket costs
for such compliance that solely benefits the Company, the Company will
reimburse prior approved expenses,

Claims Administrator shall comply with the Company’s Privacy Policy under the
Grmm-Lewh~Bliley Act of 1999, as set forth below:
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V.

NBIS does not disclose any nonpublic personal information about-
individual policyholders or claimants to any affiliate or any non-affiliate
third party other than those permitted by law and only for the purpose of
transacting the business of the policyholder’s insurance coverage or claim.

Claims Administrator shall fulfill any obligation of the Company to provide
claimants with a copy of the Privacy Policy of the Company as may be requited

by law.

Claims Administrator shall at ali times be an indespendent contractor and shall not
for any purpose be deemed to be or hold itself out to be an employee of or
affiliated with the Company.

In any state that levies a tax on the services provided by Claims Administrator to
Company, Claims Administrator shall prepare an accounting of the tax owed as
required by law and submit an invoice for this tax to Company. Once Company
has paid the invoice, Claims Administrator shall forward the tax to the appropriate
state agency.

DUTIES AND OBLIGATIONS OF COMPANY

Company will provide all information relevant to particular claims to Claims
Administrator in order for Claims Administrator to fulfifl its duties and
obligations as set out in this Agreement, including applicable policy and coverage
information and coverage confirmation status.

Company has ultimate authority and responsibility for authorizing claims
payment and seftlement of claims under this Agreement.

Company will provide to Claims Administrator access to Company’s claims
system and policy and coverage information as required by Claims Administrator
to perform its authorized duties under this Agreement.

Company shall be responsible for the payment of all Allocated Loss Adjustment
Expenses relating to the Qualified Claims and the Claim Adjusting Services
provided by Claims Administrator,

INSURANCE AND INDEMNIFICATION

As a condition precedent and an ongoing obligation throughout the temm of this
Agreement, Claims Administrator shall, no less than annuaily, provide the
Company with evidence of & policy of insurance providing Errors and Omissions
insurance coverage for services performed pursuant to this Agreement, from an
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insurance carrier acceptable to the Company, with a Limit of Liability no less than
$1,000,000 per claim and $1,000,000 in the aggregate. Claims Administrator
shall immediately notify the Company in the event of any cancellation, non-
renewal, or reduction of coverage on any such policy.

Claims Administrator agrees to defend the Company from any and ell claims,
suits or demands asserted by anyone against the Company, as a result of any
errors or omissions of Claims Administrator, its officers, directors, employees or
successors. If the Company becomes legally obligated to pay damages due to the
errore or omissions of Claims Administrator, Claims Administrator agrees fo
indemnify the Company and to reimburse the Company for any costs, damages
and expenses, of any nature whatsoever incurred or sustained by the Company,
including but not limited to attorneys fees and other expenses, in connection with
investigating and defending any actions, claims or suits against the Company as 8
result thereof, Claims Administrator agrees to cooperate with the Company in the
investigation and defense of any such claims,

The Company ageees to defend the Claims Administrator from any and all claims,
suits ot demands asserted by anyone against the Claims Adginistrator, as a result
of any errors ot omissions of Company, its officers, directors, employees or
successors. If the Claims Administrator becomes legally obligated to pay damages
due 1o the emors or omissions of Company, Company agrees to indemnify the
Claims Administrator and to reimburse the Claims Administrator for any cosls,
damages and expenses, of any nature whatsoever incurred or sustained by the
Claims Administrator, including but not limited to attorneys fees and other
expenses, in connection with investigaiing and defending any actions, c¢laims or
suits against the Claims Administrator as a result thereof. Company agrecs fo
cooperate with the Claims Administrator in the investigation and defense of any
such claims.

Claims Administrator does not agree to defend or indernify any claims, suits or
demands where the alleged etrors or omissions concern parties other than Claims
Administrator or its officers, directors, employees, successors, representatives or
agents, such as matters of underwriting ot policy administration.

MISCELLANEOQUS PROVISIONS

This Agreemcht shall be interpreted in accordance with the laws of the state of
Georgia. Any cause of action brought arising out of the rights or obligations of
this Agresment shall be brought in Atlanta, Georgia.

Any forbearance or failure by the Company or Claims Administrator to enforce
any right, provision, or power established under this Agreement or by operation of
law shall not operate as a modification or waiver of such right, provision or
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power, and the Company or Claims Administrator may, at any time, pursue ali
rights or remedies available to it to enforce afl terms and conditions of this
Agreement.

This Agreement represents the full and complete understanding of the parties as to
the subject matter herein, superseding all previous agreements, whether written or
verbal, This Agreement may be modified or altered only by writtén amendment
to this Agreement signed by duly authorized representatives of the partics.

Claims Administrator understands and agrees that it shall retain liability for any
loss or damage arising out of any work performed by any subcontractor retained

by Claims Administrator to perform its duties under this Agreement.

Claims Administrator undetstands and agrees that it shall retain lability for any
loss or damage directly or indirectly caused by or arising out of Claims
Administrator’s access or use of Company’s claims and policy systems:

To be validly given, all notices, requests, consents, and other communications
arising out of this Agreement must be in writing and mailed, postage paid, to the
address of the party provided for in this Agreement. As an ongoing obligation
throughout the term of this Agreement, cach party shall notify the other of any
change of address,

This Agreement shall not become effective until signed by a duly authorized
representative of both the Company and Claims Administrator,

Headings on titles to the several sections herein are for identification purposes
only and shall not be construed as forming a part hereof,

Tn the event that any section, sub-section, or provision of this Agreement is
declared by statute or by & court of cormpetent jurisdiction to be illegal or void,
such section, sub-section, or provision shall be deemed severed from the
Agreement, and all other sections, sub-sections, terms, conditions and provisions
shall remain in full force and effect,

During the course of this Agreement, the parties will have access to proprietary,
confidential information of each other. The parties will protect such information
and treat it as strictly confidential, and shall not provide it to any third party or
utilize it in any fashion outside of the scope of this Agreement, except as
expressly authorized in writing by the parties or as required by law. The Claims
Administrator agrees to adhere to all reasonable confidentiality policies as
adopted from time to time by the Company regarding the protection of the
Company’s information.

For purposes of this Agreement, “proprietary information” means any non-public
information regarding or telating to the business operations, technology, insureds,
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custoraers, employees, business-methods and other non-public information about
Company and/or Claims Administrator. Such non-public business and technical
information collectively constitutes trade secrets. For purposes of this
Agreement, “confidential information”™ shall include, without limitation,
information concerning insureds or prospective insureds, claimants, and
employees and agems of Company and employees, methods, claims
administrative procedures, metrics and other work practices of Claitns
Administrator.

The Company, its authorized agents, officers and employees, and Claims
Administrator mutually agree that until one (1) year after termination of this
Agreement, they will not solicit, recruit or hire the other party’s officers,
employees, coniractors or agents.

Any notice under this Agreement shall be sent, postage prepaid, to the addresses
provided below:

If to the Company:  NBIS Construction & Transport Insurance Service, Inc.
800 Overlook, 2859 Paces Ferry Road
Atlanta, GA 30339
(770)257-1130
E-mail: akirkner@nbis.com
Aftention: Arthur P. Kirkner, Vice President - Claims

If to the Claims Administrator: DMA Claitns Management, Inc,
' P.O. Box 26004
Glendale, CA 91222-6004
(323) 342-6800
(323) 342-6850
Attn: Thomas J. Reitze, President

Dispute Resolution, Any controversy or claim arising out of or relating to this
Agreement or the breach thereof shall be addressed first by mediation between the
parties. The costs of mediation shall be borne by both parties. If not resolved by
mediation, the matter shall be addressed and settled by arbitration administered by
the American Arbitration Assoctation under its Commercial Arbitration Rules,
and judgment on the award rendered by the asbitrator(s) may be entered in any
court having jurisdiction thereof. All parties to this Agreement and their
aythorized agents, officers and employees agree that during the dispute resolution
process and afterwards, they will not at any time disparage, defame or hold up to
public embartassment or ridicule the other parties involved.

10

NBIS 000451
PLTF001636




NBIS Construction and Transport
Insurance Services, Inc.

By: /’%’//"

Its: / "‘)- 2
Date: /, ’/ .7,

DMA CLAIMS MANAGEMENT, INC.
e-—~_,

By:
Iiss. PRESIDE 2
Date: ‘5'/ ‘1‘/ s
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ADDENDUM TO CLAIMS ADMINISTRATION AGREEMENT

‘This Addendum incorporates by reference that certain Claims Administration Agreement
effective April 1, 2015 (hereinafier referred to as the “Agreement”), by and between the
Company as identified in the Agreement, and the Claims Administrator as identified in
the Agreement.

Claims Administrator will receive the following compensation from Company for its
services:

1. For Property Damage, Collision or Comprehensive features that are open
and being handled by Claims Adminisirator as of April 1, 2015, $75 per
feature. Payable when the feature closes.

2. For Bodily Injury features that are open as of April 1, 2015, and are
assigned to Claims Administrator by Company to handle to conclusion,
$375 per feature. $187.50 is earned on assignment, and $187.50 is earned
when the feature is closed.

3. For new features opened after April 1, 2015, $500 per Bodily Injury
feature and $250 per Property Damage, Collision or Comprehensive
feature, with a cap of $800 per accident regardless of the number of
features arising out of the accident. Regarding Bodily Injury features,
$250 is carned on assignment, and $250 is earned when the feature is
closed.

4. $75 for incident-only claims where no investigation is warranted,
5. For First Notices of Loss, $12.50 pet First Notice of Loss taken.

6. For administrative services including but not limited to bank and check
stock setup, positive pay setup, FileHandler claims system setup, creation
of Quality Control reports and testing, and setup of other required reports,
$200 per hour.

7. For one administrative employee of Claims Administrator who is assigned
to this program, Claims Administrator will receive the employee's actual
salary plus 20%.
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8. For administration and maintenance of the FileHandler claims system,
$1,000 per month. .

9, Twenty-five petcent (25%) of Net Subrogation Recoveries, eamed when
the recoverics are received. Net Subrogation recoveries are the gross
amounts recovered through subrogation efforts by the claims
Administrator on behalf of the Company, less any outside costs involved
in the recovery process such as attorney fees.

10. $105 per vehicle appraisal, $115 per vehicle appraisal for a total loss, and
actual cost outside of the DMA appraisal network, all earned upon
completion.

11. $35 per desk review of an auto damage estimate, earned upon completion,

12. $45 per damaged auto assigned to Claims Administrator’s shop network,
earned upon assignment.

All ALAE is passed through to the Company for payment and is not included in this fee
per feature. Any feature that goes into litigation is to be returned by Claims
Adminigtrator to Company.

Al the end of each month Claims Administrator will prepare an invoice itemizing the
services rendered as described in 1 through 12 above, and will send the invoice to the
Company by émail. The Company will pay the invoice within 20 days of receipt.

NBIS Construction and Transport

Insusance Services, Inc, ‘
’ S e _._/'/

By: ..~ b a -~

Its: - Bt R

Date: __s/d0. 70

DMA CLAIMS MANAGEMENT, INC,
By: [ —
Is:  TRESPENT- )
Date: S/ dl'f s
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