
In the Supreme Court of the State of Nevada 
 
NATIONSBUILDERS INSURANCE 
SERVICES INC., a foreign 
corporation; NBIS CONSTRUCTION 
& TRANSPORT INSURANCE 
SERVICES, INC., a foreign 
corporation; 

Petitioners, 
 

vs. 
THE EIGHTH JUDICIAL DISTRICT 
COURT of the State of Nevada, in and 
for the County of Clark; and THE 
HONORABLE MARK R. DENTON, 
District Judge; 

Respondents. 
 

DIANE SANCHEZ, an individual; 
Real Party in Interest. 

Supreme Court Case No. 84227 
 
District Court Case No.  
A-19-805351-C 
 
 
 
 

 
 

 
REAL PARTY IN INTEREST DIANE SANCHEZ’S APPENDIX TO 

ANSWER TO WRIT PETITION 
VOLUME I 

PAGES 1-250 
___________________________________________ 

 
DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 

Nevada Bar No. 12107 
PRINCE LAW GROUP 

10801 W. Charleston Boulevard, Suite 560 
Las Vegas, Nevada 89135 

Tel: (702) 534-7600 
Fax: (702) 534-7601 

Attorneys for Real Party in Interest 
Diane Sanchez 

Electronically Filed
Apr 04 2022 05:02 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 84227   Document 2022-10442



2 
 

CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX 
 

Tab Document Date Vol. Page Nos. 
 

01 Plaintiff Diane Sanchez’s 
Opposition to Defendant Blas 
Bon’s Motion to Set Aside 
Default Judgment 

02/07/2020 1 RPI.APP.000001- 
RPI.APP.000152 

02 Motion for Rehearing and to 
Alter or Amend the Judgment 
and Order Denying Rule 60(b) 
Relief 

10/19/2020 1 RPI.APP.000153- 
RPI.APP.000167 

03 Plaintiff Diane Sanchez’s 
Second Amended Complaint 

06/01/2021 1 RPI.APP.000168- 
RPI.APP.000205 

04 Plaintiff Diane Sanchez’s 
Opposition to Defendants 
NationsBuilders Insurance 
Services Inc. and NBIS 
Construction & Transport 
Insurance Services, Inc.’s 
Motion to Dismiss Second 
Amended Complaint, or in the 
Alternative, Motion to Stay 
Proceedings  

08/05/2021 1 
 
 

2 

RPI.APP.000206- 
RPI.APP.000250 
 
RPI.APP.000251- 
RPI.APP.000331 

05 Plaintiff Diane Sanchez’s 
Opposition to Non-Defendant 
Windhaven National Insurance 
Company’s Motion to Stay 
Pending: Lifting of the Texas 
Injunction 

09/03/2021 2 
 
 

3 

RPI.APP.000332- 
RPI.APP.000500 
 
RPI.APP.000501- 
RPI.APP.000544 

06 Amended Order Granting 
Plaintiff’s Motion Pursuant to 
NRS 21.320 for Judicial 

09/16/2021 3 RPI.APP.000545- 
RPI.APP.000549 



3 
 

Assignment of Claims and/or 
Causes of Action Defendant 
Blas Bon Has Against ATX 
Premier Insurance Company, 
Any Other Applicable Liability 
Insurer, Any Third-Party 
Claims Administrator, Any 
Third-Party Adjuster, or Any 
Other Insurance Entity 

07 Plaintiff Diane Sanchez’s 
Motion for Relief from Order 
Denying Defendant Blas Bon’s 
Motion for Rehearing and to 
Alter or Amend the Judgment 
and Order Denying Rule 60(b) 
Relief and to Alter or Amend 
that Order Pursuant to NRCP 
60(b)(3) 

01/11/2022 3 RPI.APP.000550- 
RPI.APP.000708 

08 Plaintiff Diane Sanchez’s Reply 
in Support of Motion for Relief 
from Order Denying Defendant 
Blas Bon’s Motion for Rehearing 
and to Alter or Amend the 
Judgment and Order Denying 
Rule 60(b) Relief and to Alter or 
Amend that Order Pursuant to 
NRCP 60(b)(3) and Opposition 
to Countermotion to Strike 
Materials in Violation of 
Protective Order and Cross-
Motion for Relief from Void 
Judgment 

02/08/2022 3 
 
 

4 

RPI.APP.000709- 
RPI.APP.000750 
 
RPI.APP.000751- 
RPI.APP.000797 

 



4 
 

ALPHABETICAL TABLE OF CONTENTS TO APPENDIX 
 

Tab Document Date Vol. Page Nos. 
 

06 Amended Order Granting 
Plaintiff’s Motion Pursuant to 
NRS 21.320 for Judicial 
Assignment of Claims and/or 
Causes of Action Defendant 
Blas Bon Has Against ATX 
Premier Insurance Company, 
Any Other Applicable Liability 
Insurer, Any Third-Party 
Claims Administrator, Any 
Third-Party Adjuster, or Any 
Other Insurance Entity 

09/16/2021 3 RPI.APP.000545- 
RPI.APP.000549 

02 Motion for Rehearing and to 
Alter or Amend the Judgment 
and Order Denying Rule 60(b) 
Relief 

10/19/2020 1 RPI.APP.000153- 
RPI.APP.000167 

07 Plaintiff Diane Sanchez’s 
Motion for Relief from Order 
Denying Defendant Blas Bon’s 
Motion for Rehearing and to 
Alter or Amend the Judgment 
and Order Denying Rule 60(b) 
Relief and to Alter or Amend 
that Order Pursuant to NRCP 
60(b)(3) 

01/11/2022 3 RPI.APP.000550- 
RPI.APP.000708 

01 Plaintiff Diane Sanchez’s 
Opposition to Defendant Blas 
Bon’s Motion to Set Aside 
Default Judgment 

02/07/2020 1 
 

RPI.APP.000001- 
RPI.APP.000152 
 
 



5 
 

04 Plaintiff Diane Sanchez’s 
Opposition to Defendants 
NationsBuilders Insurance 
Services Inc. and NBIS 
Construction & Transport 
Insurance Services, Inc.’s 
Motion to Dismiss Second 
Amended Complaint, or in the 
Alternative, Motion to Stay 
Proceedings 

08/05/2021 1 
 
 

2 

RPI.APP.000206- 
RPI.APP.000250 
 
RPI.APP.000251- 
RPI.APP.000331 

05 Plaintiff Diane Sanchez’s 
Opposition to Non-Defendant 
Windhaven National Insurance 
Company’s Motion to Stay 
Pending: Lifting of the Texas 
Injunction 

09/03/2021 2 
 
 

3 

RPI.APP.000332- 
RPI.APP.000500 
 
RPI.APP.000501- 
RPI.APP.000544 

08 Plaintiff Diane Sanchez’s Reply 
in Support of Motion for Relief 
from Order Denying Defendant 
Blas Bon’s Motion for Rehearing 
and to Alter or Amend the 
Judgment and Order Denying 
Rule 60(b) Relief and to Alter or 
Amend that Order Pursuant to 
NRCP 60(b)(3) and Opposition 
to Countermotion to Strike 
Materials in Violation of 
Protective Order and Cross-
Motion for Relief from Void 
Judgment 

02/08/2022 3 
 
 

4 

RPI.APP.000709- 
RPI.APP.000750 
 
RPI.APP.000751- 
RPI.APP.000797 

03 Plaintiff Diane Sanchez’s 
Second Amended Complaint 

06/01/2021 1 RPI.APP.000168- 
RPI.APP.000205 

 



1 



Case Number: A-15-722815-C

Electronically Filed
2/7/2020 11:48 PM
Steven D. Grierson
CLERK OF THE COURT

RPI.APP.000001



RPI.APP.000002



RPI.APP.000003



RPI.APP.000004



RPI.APP.000005



RPI.APP.000006



RPI.APP.000007



RPI.APP.000008



RPI.APP.000009



RPI.APP.000010



RPI.APP.000011



RPI.APP.000012



RPI.APP.000013



RPI.APP.000014



RPI.APP.000015



RPI.APP.000016



RPI.APP.000017



RPI.APP.000018



RPI.APP.000019



RPI.APP.000020



RPI.APP.000021



RPI.APP.000022



RPI.APP.000023



RPI.APP.000024



RPI.APP.000025



RPI.APP.000026



RPI.APP.000027



RPI.APP.000028



RPI.APP.000029



RPI.APP.000030



RPI.APP.000031



RPI.APP.000032



RPI.APP.000033



RPI.APP.000034



RPI.APP.000035



RPI.APP.000036



RPI.APP.000037



RPI.APP.000038



RPI.APP.000039



RPI.APP.000040



RPI.APP.000041



RPI.APP.000042



RPI.APP.000043



RPI.APP.000044



RPI.APP.000045



RPI.APP.000046



RPI.APP.000047



RPI.APP.000048



RPI.APP.000049



RPI.APP.000050



RPI.APP.000051



RPI.APP.000052



RPI.APP.000053



RPI.APP.000054



RPI.APP.000055



RPI.APP.000056



RPI.APP.000057



RPI.APP.000058



RPI.APP.000059



RPI.APP.000060



RPI.APP.000061



RPI.APP.000062



RPI.APP.000063



RPI.APP.000064



RPI.APP.000065



RPI.APP.000066



RPI.APP.000067



RPI.APP.000068



RPI.APP.000069



RPI.APP.000070



RPI.APP.000071



RPI.APP.000072



RPI.APP.000073



RPI.APP.000074



RPI.APP.000075



RPI.APP.000076



RPI.APP.000077



RPI.APP.000078



RPI.APP.000079



RPI.APP.000080



RPI.APP.000081



RPI.APP.000082



RPI.APP.000083



RPI.APP.000084



RPI.APP.000085



RPI.APP.000086



RPI.APP.000087



RPI.APP.000088



RPI.APP.000089



RPI.APP.000090



RPI.APP.000091



RPI.APP.000092



RPI.APP.000093



RPI.APP.000094



RPI.APP.000095



RPI.APP.000096



RPI.APP.000097



RPI.APP.000098



RPI.APP.000099



RPI.APP.000100



RPI.APP.000101



RPI.APP.000102



RPI.APP.000103



RPI.APP.000104



RPI.APP.000105



RPI.APP.000106



RPI.APP.000107



RPI.APP.000108



RPI.APP.000109



RPI.APP.000110



RPI.APP.000111



RPI.APP.000112



RPI.APP.000113



RPI.APP.000114



RPI.APP.000115



RPI.APP.000116



RPI.APP.000117



RPI.APP.000118



RPI.APP.000119



RPI.APP.000120



RPI.APP.000121



RPI.APP.000122



RPI.APP.000123



RPI.APP.000124



RPI.APP.000125



RPI.APP.000126



RPI.APP.000127



RPI.APP.000128



RPI.APP.000129



RPI.APP.000130



RPI.APP.000131



RPI.APP.000132



RPI.APP.000133



RPI.APP.000134



RPI.APP.000135



RPI.APP.000136



RPI.APP.000137



RPI.APP.000138



RPI.APP.000139



RPI.APP.000140



RPI.APP.000141



RPI.APP.000142



RPI.APP.000143



RPI.APP.000144



RPI.APP.000145



RPI.APP.000146



RPI.APP.000147



RPI.APP.000148



RPI.APP.000149



RPI.APP.000150



RPI.APP.000151



RPI.APP.000152



2 



 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MAMJ 
WILLIAM P. VOLK, (SBN 6167) 
HOLLEY DRIGGS  
400 S. Fourth Street 
Suite 300 
Las Vegas, Nevada 89101 
(702) 791-0308  
WVolk@NevadaFirm.com 
 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com  
ASmith@LRRC.com  
 
Attorneys for Defendant Blas Bon 
  
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
DIANE SANCHEZ,  
 
          Plaintiff, 
 
vs. 
 
BLAS BON, INDIVIDUALLY; JOSEPH 
ACOSTA, INDIVIDUALLY; WILFREDO 
ACOSTA, INDIVIDUALLY; DOES I-X AND 
ROE CORPORATIONS I-X, INCLUSIVE,    
 
                                     Defendants. 
 

Case No. A-15-722815-C  
 
Dept. No. 25 
 
[Hearing Requested] 

MOTION FOR REHEARING AND TO 
ALTER OR AMEND THE JUDGMENT AND 
ORDER DENYING RULE 60(b) RELIEF  

Defendant Blas Bon asks thabreis Court to rehear the Rule 60(b) motion 

and to enter an order vacating its prior order and default judgment, which are 

void for lack of due process.  NRCP 60(b)(4), 59(e); see also NRCP 52(b), 54(c), 

55(c).  See generally Lytle v. Rosemere Estates Prop. Owners, 129 Nev. 923, 926, 

314 P.3d 946, 948 (2013) (“a motion to alter or amend is permitted as to any ap-

pealable order, not just final judgments”). 

Hearing this motion now allows this Court to correct the constitutional er-

ror before it is reversed on appeal. 

Case Number: A-15-722815-C

Electronically Filed
10/19/2020 11:12 PM
Steven D. Grierson
CLERK OF THE COURT
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ARGUMENT 

The judgment against defendant Blas Bon is void for lack of due process.  

First, the judgment violates Bon’s due process right to actual notice of the com-

plaint through proper service under NRCP 4.  Second, the judgment is unconsti-

tutional because the complaint itself does not provide notice of Bon’s potential 

liability for a judgment for more than $10 million in damages (ultimately more 

than $15 million, with interest).  As a void judgment may be vacated at any 

time, Rawson v. Ninth Judicial Dist. Court, 133 Nev., Adv. Op. 44, 396 P.3d 

842, 848 & n.4 (2017), this Court should correct these constitutional errors now, 

on rehearing, rather than awaiting a reversal by the Supreme Court. 

I. 
 

THE DEFAULT JUDGMENT IS VOID BECAUSE IT WAS ENTERED WITHOUT 
ACTUAL SERVICE UPON THE DEFENDANT, OR EVEN A DILIGENT ATTEMPT 

Bon did not get proper service, either of the original complaint or the 

amended complaint on which the default judgment was ultimately entered.  

Plaintiff Diane Sanchez concedes that the summons and complaint—mailed 

only to a community center that was plainly not a permanent place of abode—

were returned unserved, and she made no effort, much less a diligent one, to lo-

cate Bon through the other address and place of employment he provided in the 

initial accident report. 

A. Standard of Review 

“The statutory provisions for acquiring jurisdiction over a defendant by 

other than personal service must be strictly pursued.”  Foster v. Lewis, 78 Nev. 

330, 333, 372 P.2d 679, 680–81 (1962) (citing State ex rel. Crummer v. Fourth 

Judicial Dist. Court, 68 Nev. 527, 238 P.2d 1125 and Perry v. Seventh Judicial 

Dist. Court, 42 Nev. 284, 174 P. 1058 (1918). 

This is because constructive service raises grave due process concerns.  

Browning v. Dixon, 114 Nev. 213, 216–18, 954 P.2d 741, 743–44 (1998).  The 

RPI.APP.000154
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Nevada Supreme Court has so held expressly in the context of service through 

the DMV under NRS 14.070: 
[T]he phrase “cannot be found” imposes an affirmative obliga-
tion on a plaintiff to diligently search for a resident motorist 
defendant to determine whether the defendant has, in fact, 
departed the state or cannot be located within the state. Any 
other conclusion contravenes the plain meaning of the statute 
and violates the principles of procedural due process.  

Id. (emphasis added) (citing Sheriff v. Wu, 101 Nev. 687, 689–90, 708 P.2d 305, 

306 (1985) (“Where a statute may be given conflicting interpretations, one ren-

dering it constitutional, and the other unconstitutional, the constitutional inter-

pretation is favored.”)). 

B. Due Process Requires Due Diligence,  
Including Reasonable Efforts to Locate a  
Defendant through the Information He Provides 

1. New NRCP 4.4 Codifies Existing  
Due Process Requirements 

In 2019, the Nevada Supreme Court promulgated comprehensive amend-

ments to the Nevada Rules of Civil Procedure.  In many cases, those rules 

aimed at clarifying or codifying what previously had developed through the 

common law.  See, e.g., 2019 Advisory Committee Note to Rule 41. 

So, too, with the amendments to former Rule 4, now spread across five 

rules (Rules 4, 4.1, 4.2, 4.3, and 4.4).  In particular, Rule 4.4(b) prevents the 

hasty resort to service by publication or other constructive methods by requir-

ing plaintiffs to exhaust certain several alternatives for locating a hard-to-find 

defendant, such as: “the defendant’s known, or last-known, contact information, 

including the defendant’s address, phone numbers, email addresses, social me-

dia accounts, or any other information used to communicate with the defend-

ant.”  NRCP 4.4(b)(2)(A)(ii).  Even then, the plaintiff must should how the alter-

native service method “comports with due process.”  NRCP 4.4(b)(2)(B).  This 

provision is modeled on Rule 4.1(k) of the Arizona Rules of Civil Procedure, 

RPI.APP.000155
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Rule 4.4(b), and was expressly designed to “authorize[] the court to fashion a 

method of service consistent with due process when no other available service 

meth-od remains besides publication, which should only be used as a last re-

sort.”  2019 Advisory Committee Notes to Rule 4.4 (emphasis added). 

These alternative efforts, in other words, track what due process already 

requires.  See Browning v. Dixon, 114 Nev. 213, 216–18, 954 P.2d 741, 743–44 

(1998) (holding that due process requires attempted service by alternative 

means before resorting to NRS 14.070 or service by publication under former 

NRCP 4(e)(1)(i)).  

That Nevada drew from Arizona in codifying the due process requirement 

of alternative service is no surprise.  Like Nevada, Arizona holds that alterna-

tive means of service “other than personal service must be strictly construed.   

Llamas v. Superior Court in & for Pima County, 474 P.2d 459, 460 (Ariz. 1970) 

(citing Miller v. Corning Glass Works, 429 P.2d 438 (Ariz. 1967); compare Foster 

v. Lewis, 78 Nev. 330, 333, 372 P.2d 679, 680–81 (1962).  In Ruffino v. Lokosky, 

for instance, the plaintiff’s process server conducted a skip trace and nine times 

attempted to serve the defendant at three different addresses before serving by 

publication.  425 P.3d 1108, 1110–11 (Ariz. Ct. App. 2018).  As a matter of law, 

this was insufficient:  “[D]ue process impose[s] a requirement that service by 

publication be the best means practicable to provide notice to the interested 

party.”  Id. at 1113.  In that case, that meant attempting “modern methods of 

communication, especially email” through alternative service, rather than 

through publication in a distant newspaper.  Id.; cf. also Llamas v. Superior 

Court in & for Pima County, 474 P.2d 459, 460 (Ariz. 1970) (vacating as void a 

default judgment entered after publication when the plaintiff could have ascer-

tained the defendant’s identity through mortgage documents and the phone 

book); Sprang v. Petersen Lumber, Inc., 798 P.2d 395, 399–400 (Ariz. Ct. App. 

1990) (county property records ought to have been searched). 

RPI.APP.000156
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The Nevada Supreme Court has imposed similar due diligence require-

ments on plaintiffs seeking service by publication or through the DMV under 

NRS 14.070.  These extraordinary measures of last resort apply only when “the 

defendant has, in fact, departed the state or cannot be located within the state.”  

Browning v. Dixon, 114 Nev. 213, 216–18, 954 P.2d 741, 743–44 (1998); NRS 

14.070(5), (6).  “Cannot” presupposes some level of impossibility or at least im-

practicability:  “Where other reasonable methods exist for locating the wherea-

bouts of a defendant, plaintiff should exercise those methods.”  Price v. Dunn, 

106 Nev. 100, 103, 787 P.2d 785, 787 (1990). 

Three specific ways of finding a defendant that a plaintiff must ordinarily 

exhaust are the defendant’s employer, Browning v. Dixon, 114 Nev. 213, 215, 

954 P.2d 741, 742 (1998), information provided in a police report, Abreu v. 

Gilmer, 115 Nev. 308, 314, 985 P.2d 746, 749 (1999), and the defendant’s ac-

quaintances, Price v. Dunn, 106 Nev. 100, 103, 787 P.2d 785, 787 (1990).  In 

Abreu, the Supreme Court held that a plaintiff had acted diligently, in part be-

cause there was no police report to assist in locating the defendant.  115 Nev. at 

314, 985 P.2d at 749.  In Browning, by contrast, the defendant’s employer was 

known, so although the defendant moved after the accident, the plaintiff ought 

to have sought the defendant through inquiring at his work.   114 Nev. at 218, 

954 P.2d at 744.  See also Gassett v. Snappy Car Rental, 111 Nev. 1416, 906 

P.2d 258 (1995) (no attempt to locate the defendant through her known attor-

ney).  Likewise, in Price v. Dunn, the plaintiff’s technical compliance with the 

rule did not excuse failure to exhaust reasonable means of locating and serving 

the defendant, including contacting the defendant’s relatives.  106 Nev. 100, 

787 P.2d 785 (1990). 
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C. Sanchez Did Not Attempt to Locate Bon through  
His Employer or the Address He Provided  
for the Vehicle He Borrowed 

Here, Sanchez did not satisfy due process through a diligent exhaustion of 

the information that Bon himself provided at the time of the accident.  As de-

tailed in the prior motion (at 6–7), Bon identified his employer, South West 

Trees (which a Google search confirms is located at 2901 S. Highland Drive, Las 

Vegas, Nevada 89109), and 4000 Abrams Avenue, Las Vegas, Nevada 89110 as 

the address of Hipolito Felipe Cruz, the owner of the car, from whom Bon had 

borrowed the car and who clearly knew Bon.  (Ex. 1 to Default Judgment Appli-

cation.) 

Sanchez tried neither.  (Default Judgment Application.)  Sanchez cannot, 

by having a process server tick off other mechanical boxes like voter registration 

records, excuse the failure to do what any reasonable person trying to find Bon 

outside of litigation would do: ask his employer and the car’s owner, both who 

knew him and likely could have located him at the time. 

Sanchez complains that Bon might not have lived at those addresses,1 but 

that misses the point.  Bon clearly did not live at the community center, either, 

as evidenced by the unsuccessful attempt to mail him the complaint through 

the DMV.  But those efforts would have likely helped locate Bon to be person-

ally served.  And even if this proved difficult, Sanchez could have moved for ad-

ditional time.  She could have moved for service by alternative means, or as a 

last resort, when the summons and complaint returned unopened from the 

DMV, she could have moved for service by publication.  She did none of these 

things.  Because “reasonable methods exist[ed] for locating the whereabouts of 

[Bon], [Sanchez] should [have] exercise[d] those methods.”  See Price v. Dunn, 

                                         
1 Without trying, however, Sanchez cannot establish this.  Co-defendant Joseph 
Acosta served a cross-claim on Bon at the Abrams address.  (Exx. 1–2 to Motion 
to Enlarge Time.)   
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106 Nev. 100, 103, 787 P.2d 785, 787 (1990). 

D. The Defective Service Voids the Judgment 

Defective service is a due process violation.  It is not something that can 

be cast aside, as Sanchez attempts, by pointing the finger at alleged failures by 

the defendant’s insurance company, or excused by speculation that the defend-

ant likely heard about the lawsuit through other means.  Cf. Feinstein v. 

Bergner, 397 N.E.2d 1161, 1164–65 (N.Y. 1979) (“actual notice of the suit does 

not cure this defect, since notice received by means other than those authorized 

by statute cannot serve to bring a defendant within the jurisdiction of the 

court”).  A defendant is entitled to service as a matter of due process, and defec-

tive service renders a default judgment void.  Gassett v. Snappy Car Rental, 111 

Nev. 1416, 1419, 906 P.2d 258, 261 (1995). 

Here, Sanchez’s failure to personally serve Bon or even exercise due dili-

gence to locate him render the judgment void. 

E. The Amended Complaint Was Not Served 

Sanchez admits that she did not even try to give Bon notice of the 

amended complaint through service under Rule 4 or even under Rule 5.  So the 

due process violation from the failure to serve the initial complaint stood uncor-

rected.  What’s more, as stated in Bon’s original motion (at 12–13), this 

amended complaint changed the fundamental allegations about what happened 

and which defendant was responsible for what.  This violation of Rule 5(a) inde-

pendently violated Bon’s due process. 

F. Improper Service Is Not Excused  
by Accusations against an Insurer 

Sanchez improperly relies on unsubstantiated charges against ATX, an 

insurance company, but those accusations do not forfeit Bon’s right to due pro-

cess.  Sanchez speculates that Bon’s insurer might not have provided a defense 

even if Bon had been properly served.  That kind of counterfactual musing, 
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however, cannot excuse ignoring the requirements of due process.   

Bon had a right to be served with the complaint and the amended com-

plaint: he could have been appointed counsel, but even if not, he could have rep-

resented himself or retained counsel.  Sanchez’s grievances against Bon’s in-

surer do not justify the due process deprivation. 

II. 
 

THE DEFAULT JUDGMENT IS VOID FOR  
LACK OF NOTICE OF THE DAMAGES 

The default judgment entered against Bon is also void for lack of due pro-

cess because it purports to award more than $15.2 million to plaintiff, despite 

plaintiff’s complaint and amended complaint having sought only “an amount in 

excess of $10,000.00 for general damages” and an “an amount in excess of 

$10,000.00 for special damages.”  In other words, the default judgment for $15.2 

million drastically “exceeds in amount” plaintiff’s request for a total of $20,000 

in the operative pleadings, which could not have apprised and did not apprise 

Bon (or anyone else) of the actual relief at issue.  The default judgment must 

therefore be vacated or, in the alternative, amended to reflect a maximum of 

$20,000 in damages. 

A. Nevada’s General Pleading Rules for Cases in Which All  
Parties Appear Must Bend to Constitutional Due Process 

It is true that the version of NRCP 8(a)(4) in effect in 2016 provided that, 

“if the pleader seeks more than $10,000 in monetary damages, the demand for 

relief may request damages ‘in excess of $10,000’ without further specification 

of the amount.”  In turn, NRCP 54(c) has allowed courts to determine the 

amount of damages when the prayer for relief is unspecified pursuant to NRCP 

8(a)(4).  The Nevada Rules of Civil Procedure, however, cannot permit parties 

and courts to do what the Constitution forbids. 
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B. Due Process Requires Notice of the Amount  
of Damages a Plaintiff Will Seek via Default 

1. The Complaint Must State the Amount of Damages  
to Be Recovered if the Defendant Defaults 

More specifically, constitutional due-process requirements prohibit de-

fault judgments that “differ in kind from, or exceed in amount,” the demands in 

the relevant pleadings.  See Fed. R. Civ. P. 54(c) (“A default judgment must not 

differ in kind from, or exceed in amount, what is demanded in the pleadings.”); 

see also Amendola et al., 16D C.J.S. Constitutional Law § 1946 (Sept. 2020 Up-

date) (“The content of [a] notice must apprise the defendant of the nature of the 

claim and of the relief sought. For due process purposes, the notice must inform 

one of the antagonist’s demands and of the consequences of a default . . . .”) (cit-

ing In re Marriage of Lippel, 51 Cal. 3d 1160, 1166 (1990) (“It is fundamental to 

the concept of due process that a defendant be given notice of the existence of a 

lawsuit and notice of the specific relief which is sought in the complaint served 

upon him. The logic underlying this principle is simple: a defendant who has 

been served with a lawsuit has the right, in view of the relief which the com-

plainant is seeking from him, to decide not to appear and defend.”); Greenup v. 

Rodman, 42 Cal. 3d 822, 826 (1986) (“a default judgment greater than the 

amount specifically demanded is void as beyond the court’s jurisdiction,” even 

when the defendant has actual notice of some greater amount at issue)) (other 

citations omitted). 

2. Federal Courts Recognize the Due  
Process Limit on Rule 54(c) 

This has been always been the common-law rule and was retained by the 

federal courts even after pleading standards were relaxed in favor of “notice 

pleading.”  See Fed. R. Civ. P. 54, Notes of Advisory Committee on Rules – 1937 

(“Note to Subdivision (c). For the limitation on default contained in the first 

sentence, see 2 N.D. COMP. LAWS ANN. (1913) §7680; N.Y.C.P.A. (1937) §479. 
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Compare English Rules Under the Judicature Act (The Annual Practice, 1937) 

O. 13, r.r. 3–12.”); see also Nat’l Discount Corp. v. O’Mell, 194 F.2d 452, 455-56 

(6th Cir. 1952) (“Rule 54(c), Rules of Civil Procedure, provides ‘A judgment by 

default shall not be different in kind from or exceed in amount that prayed for 

in the demand for judgment.’ The rule was well settled even before the adoption 

of the Rules of Civil Procedure that in rendering a default judgment the Court 

can only give to the plaintiff such relief as was proper upon the face of the bill.” 

(citing Thomson v. Wooster, 114 U.S. 104, 113-114 (1885); Clifton v. Tomb, 21 

F.2d 893, 897 (4th Cir. 1927); H. Wagner & Adler Co. v. Mali, 74 F.2d 666, 669 

(2d Cir. 1935)). 

In short, Rule 54(c) merely codified the constitutional due-process limita-

tions for default judgments, which existed and still exist independently of Rule 

54(c) itself.  See WRIGHT & MILLER, 10 FEDERAL PRACTICE AND PROCEDURE 

§ 2663 (4th ed.) (April 2020 update) (“It would be fundamentally unfair to have 

the complaint lead defendant to believe that only a certain type and dimension 

of relief was being sought and then, should defendant attempt to limit the scope 

and size of the potential judgment by not appearing or otherwise defaulting, al-

low the court to give a different type of relief or a larger damage award. In a 

similar vein, unless all the parties in interest have appeared and voluntarily lit-

igated an issue not within the pleadings, the court should consider only those 

issues presented in the pleadings. In sum, then, a default judgment may not ex-

tend to matters outside the issues raised by the pleadings or beyond the scope of 

the relief demanded. A judgment in a default case that awards relief that either 

is more than or different in kind from that requested originally is null and 

void[,] and defendant may attack it collaterally in another proceeding.”) (cita-

tions omitted). 
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3. Most States Agree with this Due-Process Limitation 

Most states also follow the federal rule (almost verbatim) as a necessary 

result of due-process considerations.  See, e.g., Cont’l Cas. Co. v. Barlar, 316 So. 

2d 690 (Ala. 1975) (applying Ala. R. Civ. P. 54(c) [substantively identical to Fed. 

R. Civ. P. 54(c)]: “It is obviously the purpose of the rule that a defendant after 

being served with a complaint and determining not to appear and defend, not be 

found liable after default for a different offense or amount of damages than that 

originally charged. Such has been the federal rule and that of other states.”) 

(collecting cases); Pruitt v. Taylor, 100 S.E.2d 841, 842–43 (N.C 1957) (citing 

N.C. G.S. § 1-226 (later replaced by N.C. G.S. 1A-54(c) [substantively identical 

to Fed. R. Civ. P. 54(c)]): “A default judgment rendered contrary to this statu-

tory provision for an amount in excess of the damages alleged and the sum 

prayed for in the complaint is irregular.”)); Troutbrook Farm, Inc. v. DeWitt, 540 

A.2d 18, 20 (R.I. 1988) (applying Rhode Island Superior Court Rules of Civil 

Procedure, Rule 54(c) [substantively identical to Fed. R. Civ. P. 54(c)] in holding 

that “a default judgment that exceeds the amount of demand for judgment to be 

null and void in its entirety.”) (citing S. Ariz. School for Boys, Inc. v. Chery, 580 

P.2d 738, 744 (Ariz. Ct. App. 1978)); Holt v. Holt, 672 P.2d 738, 741 (Utah 1983) 

(“The generally accepted rule with regard to the scope of relief granted in a de-

fault judgment has been pronounced thus:  ‘[A] party to a lawsuit may voluntar-

ily default and in so doing rely on the relief requested in the pleadings. A de-

faulting party should expect that the relief granted will not exceed or substan-

tially differ from that sought in the complaint.’”) (quoting S. Ariz. School for 

Boys, 119 Ariz. at 283). 

4. Nevada’s Outlier Approach Is Unconstitutional 

In fact, Nevada is the only state within the 9th Circuit that purports to al-

low default judgments in excess of the amount stated in the pleadings.  See 

Alaska Rules of Court, Rule of Civil Procedure 54(c) (substantively identical to 
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Fed. R. Civ. P. 54(c)); S. Ariz. School for Boys, Inc., 119 Ariz. at 283 (plaintiff 

cannot escape Ariz. R. Civ. P. 54(d) and 55(b)(3) [substantively identical to Fed. 

R. Civ. P. 54(c)], even when there is a hearing on unliquidated damages, and 

even where the defendant appears at the hearing to dispute those damages); In 

re Marriage of Lippel, 51 Cal.3d at 1166 (explaining the due-process rationale 

for the California default-judgment rule); Greenup, 42 Cal.3d at 826 (same); 

Colo. R. Civ. P. 54(c) (substantively identical to Fed. R. Civ. P. 54(c)); Haw. R. 

Civ. P. 54(c) (same); Ida. R. Civ. P. 54(c) (same); Mont. R. Civ. P. 54(c) (same); 

Ore. R. Civ. P. 67(C) (“A judgment for relief different in kind from or exceeding 

the amount prayed for in the pleadings may not be rendered unless reasonable 

notice and opportunity to be heard are given to any party against whom the 

judgment is to be entered.”); Columbia Val. Credit Exchange, Inc. v. Lampson, 

12 Wash.App. 952, 954-55 (1975) (“It is a well-settled rule that ‘one has a right 

to assume that the relief granted on default will not exceed or substantially dif-

fer from that described in the complaint and may safely allow a default to be 

taken in reliance upon this assumption.”) (collecting Washington cases pre-da-

ting State of Washington Superior Court Civil Rule 54(c), which is substantively 

identical to Fed. R. Civ. P. 54(c)). 

Moreover, NRCP 54(c) itself provides that “[a] default judgment must not 

differ in kind from, or exceed in amount, what is demanded in the pleadings . . . 

.”  It is only the following clause and the exception to that rule which is unique 

to Nevada and which runs afoul of the constitutional due-process requirements 

(and swallows the rule itself).  See id. (“except that if the prayer is for unspeci-

fied damages under Rule 8(a)(4), the court must determine the amount of the 

judgment.”)   

Of course, this Nevada-specific exception suggests that an unspecified 

prayer for relief can be cured or “proved up” at a hearing under NRCP 55(b)(2).  

Such a hearing, however, cannot cure the constitutional deficiencies in the 
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pleading itself, particularly when a non-appearing defendant is not even enti-

tled to (and, in this case, has not received) formal notice of that hearing.  Com-

pare NRCP 55(b)(2) (requiring written notice only when “the party against 

whom a default judgment is sought has appeared personally or by a representa-

tive”); with S. Ariz. School for Boys, Inc., 119 Ariz. at 283; Silge v. Merz, 510 

F.3d 157, 160-62 (2nd Cir. 2007) (rejecting argument that default judgment 

could exceed amount in complaint where defendant received notice of post-de-

fault hearing, explaining: “While notice is one of the policy objectives underlying 

Rule 54(c), notice alone is insufficient to satisfy the rule. The timing and 

method of such notice (i.e., that it come before the decision to default and be evi-

dent from the face of the complaint) are both critical to the analysis.”) (italics in 

original). 

Simply put, the constitutional due-process requirements embodied in Fed. 

R. Civ. P. 54(c) establish “a ceiling rather than a floor on damages.” Smith v. 

Cummings, 445 F.3d 1254, 1260 (10th Cir. 2006).  Thus, the resulting pleading 

requirements are straightforward: to recover on a default judgment, a plaintiff 

must have pleaded all amounts to which she claims to be entitled, including all 

sums certain and a ceiling for all sums not capable of being made certain.  If all 

of the damages are sums certain, then judgment can be entered by the clerk on 

plaintiff’s affidavit, without any need for a hearing, pursuant to NRCP 55(b)(1) 

(or Fed. R. Civ. P. 55(b)(1); Ariz. R. Civ. P. 55(b)(1), etc.).  If, however, the 

amount pleaded includes other damages that are not sums certain, the plaintiff 

must “prove up” those damages on a motion and/or at a hearing under NRCP 

55(b)(2) (or Fed. R. Civ. P. 55(b)(2); Ariz. R. Civ. P. 55(b)(2), etc.).  In other 

words, a Rule 55(b)(2) hearing is a necessary, additional step required before a 

plaintiff can reach the ceiling established in her pleadings, but it is not suffi-

cient (even when the defaulted defendant is given notice of such a hearing) to 

establish the ceiling itself or otherwise meet the constitutional due-process and 

RPI.APP.000165



 

14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

notice requirements.  Silge, 510 F.3d at 160-62; S. Ariz. School for Boys, Inc., 

119 Ariz. at 283; Greenup, 42 Cal.3d at 826. 
C. Plaintiff Cannot Recover a Default Judgment  

for More than $15 Million Based on a  
Complaint that Discloses only $20,000 in Damages 

Here, as noted above, the $15.2-million default judgment entered against 

Bon drastically exceeds the $20,000 in relief sought by plaintiff in the operative 

pleadings.  Accordingly, and notwithstanding NRCP 8(a)(4) and 54(c), the de-

fault judgment is null and void and must be set aside under NRCP 60(b)(4) for 

lack of due process.  Alternatively, the default judgment should be amended 

pursuant to NRCP 59(e) to comport with due process by limiting plaintiff’s re-

coverable damages to the $20,000 demanded in her operative pleadings. 

CONCLUSION 

This Court has the opportunity under Rule 60(b)(4) and Rule 59(e) to cor-

rect constitutional error before a reversal by the Supreme Court.  This Court 

should rehear the motion to set aside the default judgment and vacate that 

judgment for its violation of Bon’s due process. 

Dated this 19th day of October, 2020. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 

By:  /s/ Abraham G. Smith  
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
WILLIAM P. VOLK, (SBN 6167) 
Holley Driggs  
400 S. Fourth Street 
Suite 300 
Las Vegas, Nevada 89101 
(702) 791-0308  
 
Attorneys for Defendant Blas Bon  
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CERTIFICATE OF SERVICE 

I certify that on October 19, 2020, I served the foregoing motion on coun-

sel by the Court’s electronic filing system and by courtesy email to the person 

and addresses listed below: 

 
Dennis M. Prince 
PRINCE LAW GROUP 
10801 W. Charleston Blvd., Suite 560 
Las Vegas, NV 89135 
DPrince@TheDPLG.com  
 
Attorneys for Plaintiff Diane Sanchez 

 

 
 

 
/s/ Jessie M. Helm       
An Employee of Lewis Roca Rothgerber Christie LLP 
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10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 
 

SACOM 
DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
PRINCE LAW GROUP 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, NV 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Email: eservice@thedplg.com 
Attorneys for Plaintiff 
Diane Sanchez 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
Case No. A-19-805351-C 
Dept. No. XIII 
 
 
 
 
 

PLAINTIFF DIANE SANCHEZ’S 
SECOND AMENDED COMPLAINT 

 
 
 
 
 
 
 
 
 
 
 
 

 

 

Plaintiff DIANE SANCHEZ, by and through her attorneys of record, PRINCE 

LAW GROUP, for her Complaint against Defendants ATX PREMIER INSURANCE 

COMPANY now known as WINDHAVEN NATIONAL INSURANCE COMPANY; 

NATIONSBUILDERS INSURANCE SERVICES, INC.; NBIS CONSTRUCTION & 

DIANE SANCHEZ, 
 
                        Plaintiff, 
 
vs. 
 
ATX PREMIER INSURANCE COMPANY 
now known as WINDHAVEN NATIONAL 
INSURANCE COMPANY, a foreign 
corporation; NATIONSBUILDERS 
INSURANCE SERVICES, INC., a foreign 
corporation; NBIS CONSTRUCTION & 
TRANSPORT INSURANCE SERVICES, 
INC., a foreign corporation; DMA 
CLAIMS MANAGEMENT, INC., a 
foreign corporation; BLAS BON, an 
individual; DOES I-X; and ROE 
CORPORATIONS I-X, inclusive, 
 
                      Defendants. 

Case Number: A-19-805351-C

Electronically Filed
6/1/2021 12:30 PM
Steven D. Grierson
CLERK OF THE COURT
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10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 
 

TRANSPORT INSURANCE SERVICES, INC.; DMA CLAIMS MANAGEMENT, INC.; 

and BLAS BON, hereby alleges and complains as follows: 

I. 

PARTIES AND JURISDICTION 

1. At all times material hereto, Plaintiff DIANE SANCHEZ (“Sanchez”) was 

and is a resident of the State of Nevada, Clark County. 

2. Based upon information and belief, Defendant ATX PREMIER 

INSURANCE COMPANY now known as WINDHAVEN NATIONAL INSURANCE 

COMPANY (“ATX”) was a foreign corporation organized and existing under the laws of 

the State of Florida and was authorized to do business in the State of Nevada at the 

time of the incident alleged herein.  Based upon information and belief, WINDHAVEN 

NATIONAL INSURANCE COMPANY (“Windhaven”) is a foreign corporation organized 

and existing under the laws of the State of Texas, with its principal place of business in 

the State of Florida, and is authorized to do business and is doing business in the State 

of Nevada.  In approximately April of 2016, Windhaven purchased the assets of ATX, 

but did not assume all obligations, liabilities, or duties owed by ATX for any insurance 

policies issued by ATX before the 2016 sale. 

3. Based upon information and belief, Defendant NATIONSBUILDERS 

INSURANCE SERVICES, INC. (“NBIS”) is a foreign corporation organized and existing 

under the laws of the State of Delaware, with its principal place of business in the State 

of Georgia, and is authorized to do business and is doing business in the State of Nevada.   

4. Based upon information and belief, Defendant NBIS CONSTRUCTION & 

TRANSPORT INSURANCE SERVICES, INC. (“CTIS”) is a foreign corporation 

organized and existing under the laws of the State of Delaware, with its principal place 

of business in the State of Georgia, and is authorized to do business and is doing business 

in the State of Nevada.  CTIS is an affiliated company of NBIS. 

5. Based upon information and belief, Defendant DMA CLAIMS 

MANAGEMENT, INC. (“DMA”) is a foreign corporation organized and existing under 

the laws of the State of California and is authorized to do business and is doing business 

in the State of Nevada. 
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10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 
 

6. Based upon information and belief, Defendant Blas Bon (“Bon”) was and is 

a resident of the State of Nevada, Clark County, at all times material hereto. 

7. The true names and capacities, whether individual, corporate, associate, 

partnership, or otherwise, of Defendants DOES I through X, inclusive, are unknown to 

Sanchez, who therefore sues said Defendants by such fictitious names.  Sanchez is 

informed and believes, and therefore alleges that each of the Defendants designated 

herein as DOES I through X are responsible in some manner for the events and 

happenings referred to herein, and in some manner, caused the injuries and damages to 

Sanchez as alleged herein.  Sanchez will ask leave of this Court to amend her Complaint 

to assert the true names and capacities of said Defendants DOES I through X, inclusive, 

when the same have been ascertained by Sanchez, together with the appropriate 

charging allegations, and to join such Defendants in this action. 

8. The true names and capacities, whether individual, corporate, associate, 

partnership, or otherwise, of Defendants ROE CORPORTATIONS I through X, 

inclusive, are unknown to Sanchez, who therefore sues said Defendants by such 

fictitious names.  Sanchez is informed and believes, and therefore alleges that each of 

the Defendants designated herein as ROE CORPORATIONS I through X are responsible 

in some manner for the events and happenings referred to herein, and in some manner, 

caused the injuries and damages to Sanchez as alleged herein.  Sanchez will ask leave 

of this Court to amend her Complaint to assert the true names and capacities of said 

Defendants ROE CORPORATIONS I through X, inclusive, when the same have been 

ascertained by Sanchez, together with the appropriate charging allegations, and to join 

such Defendants in this action. 

9. All acts complained of herein occurred in the State of Nevada. 

10. The motor vehicle collision described herein occurred in the State of 

Nevada, Clark County. 

. . . 

. . . 

. . . 

. . . 
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10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 
 

II. 

FACTUAL ALLEGATIONS 

A. The Underlying Motor Vehicle Collision 

11. On December 16, 2014, ATX issued a personal automobile liability 

insurance policy to non-party Hipolito Cruz (“Cruz”), Policy No. ANV00003087.  The 

policy provided liability insurance coverage limits of $15,000.00 per person and 

$30,000.00 per occurrence (“the ATX Insurance Policy”). 

12. Pursuant to the terms and conditions of the ATX Insurance Policy, ATX 

agreed to provide liability insurance coverage to its insured, including coverage for those 

liability claims arising from a third party’s permissive use of the insured vehicle. 

13. On April 28, 2015, Sanchez traveled northbound on Interstate 15 in a 1995 

BMW 325i sedan.   

14. Bon drove Cruz’s 1997 Dodge Ram 2500 pickup truck directly behind 

Sanchez on northbound Interstate 15. 

15. Bon, while driving Cruz’s 1997 Dodge Ram 2500 pickup truck, negligently 

collided with the back of Sanchez’s 1995 BMW 325i sedan while she slowed down for 

traffic. 

16. At the time of the April 28, 2015 motor vehicle collision, Bon drove Cruz’s 

1997 Dodge Ram 2500 pickup truck with the express permission of Cruz.  As a 

permissive driver of Cruz’s pickup truck, Bon was covered under the relevant ATX 

Insurance Policy. 

17. Following the collision with Bon, Sanchez’s BMW 325i sedan was struck 

from behind by another vehicle.  Sanchez subsequently resolved her claim against the 

driver of this other vehicle. 

B. The Applicable ATX Insurance Policy 

18. The term dates of the ATX Insurance Policy issued to Cruz and covering 

Bon at the time of the  April 28, 2015 motor vehicle collision spanned from December 

16, 2014 through June 16, 2015.  

19. At the time of the April 28, 2015 motor vehicle collision, the ATX Insurance 

Policy issued to Cruz was in full force and effect.  As a permissive driver, Bon was 
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10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 
 

insured under the ATX Insurance Policy when the April 28, 2015 collision occurred.  As 

a result, ATX owed Bon a contractual duty to defend; a duty of good faith and fair dealing 

to defend, indemnify, or settle Sanchez’s claims prior to and during the pendency of the 

action; a duty to timely intervene; a duty to diligently investigate the facts and 

circumstances surrounding the collision; and a duty to settle Sanchez’s claim within 

policy limits when it had a reasonable opportunity to do so, or to otherwise take action 

to protect the interests of Bon, its insured. 

20. ATX was the licensed insurer and underwriter of the applicable automobile 

liability insurance policy that covered Bon at the time of the April 28, 2015 motor vehicle 

collision. 

21. As early as February 22, 2013, NBIS served as the parent company of ATX. 

22. On April 1, 2015, ATX, CTIS, AutoTex MGA, Inc. (“AutoTex”), and Safe 

Auto Insurance Company (“Safe Auto”) entered into their Amended and Restated Claims 

Handling Agreement.  See Amended and Restated Claims Handling Agreement, 

attached as Exhibit “1.” 

23. The Amended and Restated Claims Handling Agreement, in addition to 

confirming Safe Auto’s acquisition of one hundred percent (100%) of the stock of 

AutoTex, outlined specific definitional guidelines regarding the treatment of ongoing 

business obligations before the stock sale to Safe Auto that are relevant to this action: 

(A) Pre-close Policy.  Pre-close Policy means any policy 
which was issued on or before the closing date of the sale 
of AutoTex, or which may be validly reinstated after such 
closing date by the policyholder during a reinstatement 
period.  It also means any new policy written or renewed 
on or after the closing date which: (1) resides in the state of 
Arizona; (2) is produced by the LA Franchise Agency or its 
affiliates in any state; or (3) has been certified under the 
financial responsibility laws and regulations of any state. 
 

See Exhibit “1.” 

24. The Amended and Restated Claims Handling Agreement affirmed that 

policies issued by ATX (referred to as “Company” in the agreement) before the March 2, 

2015 stock sale of AutoTex to Safe Auto remained with CTIS: 
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WHEREAS, CTIS wishes to assume the rights and 
obligations hereunder to administer Pre-close Policies 
as the Pre-close Policy Claims Administrator. 

 
WHEREAS, CTIS is in the business of providing claims 
services on behalf of Insurance companies and is willing to 
provide such services on behalf of Company on all Pre-
close Policies in accordance with the terms and 
conditions set forth herein, and as set forth in any agreed 
to Addenda attached to and made part of this Agreement. 
 

See Exhibit “1.” 

25. The express terms of the Amended and Restated Claims Handling 

Agreement confirmed that NBIS and CTIS retained control over policies issued by ATX 

before March 2, 2015.  The ATX policy that covered Bon at the time of the April 28, 2015 

motor vehicle collision went into effect on December 16, 2014.  By definition, the ATX 

Insurance Policy that gives rise to Sanchez’s claims was a “Pre-close Policy” that 

remained under the control and financial responsibility of NBIS and CTIS. 

26. On April 1, 2015, CTIS (the “Company”) and DMA (the “Claims 

Administrator”) memorialized and executed their “Claims Administration Agreement” 

whereby DMA agreed to “perform claims adjustment and administrative services for 

certain claims and losses arising out of policies issued by affiliated companies of the 

Company.”  See Claims Administration Agreement, at Bates no. PLTF001627, attached 

as Exhibit “2.” 

27. ATX was an affiliated company of CTIS that issued policies for which DMA 

expressly agreed to “perform claims adjustment and administrative services for certain 

claims and losses arising out of” the policies.  Id.  Therefore, ATX was a third-party 

beneficiary of the “Claims Administration Agreement.”  Alternatively, ATX and DMA 

entered into a contract wherein DMA agreed to serve as a third-party claims 

administrator and adjuster for bodily injury claims arising from liability insurance 

policies issued by ATX.  

28. The “Claims Administration Agreement” specifically defined various 

“Claims Adjusting Services for DMA to perform for the benefit of CTIS. 

. . . 

. . . 
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1) Review all Company’s claims and loss reports; and 
 
2) Receive from Company coverage information for the 

applicable policy for the claim or loss reported.  If 
authorized by Company, where coverage is in 
question, draft reservation of rights letters to be 
reviewed by the Company prior to sending to the 
insured.  When Claims Administrator is advised by 
Company that no coverage exists, draft declination 
letters, which are to be reviewed by the Company as 
required, prior to sending to the insured.  When 
appropriate, advise interested parties of the extent 
of coverage; and 

 
3) If instructed by the Company, establish records for 

incidents or occurrences reported by the insured 
that are not claims but may become claims at a later 
date; and  

 
4) Establish and adequately reserve each Qualified 

Claim and Feature, and code such claim in 
accordance with Company’s statistical data 
requirements.  Claims Administrator shall adopt 
and agree upon guidelines for reserving Features 
that comply with Company’s guidelines and are 
consistent with industry standards; and 

 
5) Conduct a prompt and detailed investigation of each 

Qualified Claim. Company and Claims 
Administrator shall adopt and agree upon 
guidelines for referring claims investigation to field 
investigators and adjusters that comply with 
Company’s guidelines and are consistent with 
industry standards; and 

 
. . . 
 
7) Assure that there is sufficient evidence and 

documentation gathered and in the Company’s 
claims system on a Qualified Claim, to allow the 
adjuster to properly evaluate the merits of the claim; 
and 

 
8) Provide, in accordance with the Company’s 

procedures and authority, an initial report and 
periodic reports on the status of each Qualified 
Claim in excess of the reporting level or otherwise 
reportable; and  

 
. . . 
 
10) Respond immediately to any inquiry, complaint or 

request received from an insurance department or 
any other regulatory agency in compliance with 
written instructions, if any, provided by the 
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Company.  Respond promptly to any inquiry, 
complaint or request received from a client, 
claimant, agent, broker, or other interested party in 
connection with the Claims Adjusting Services; and 

 
. . . 
 
15) Adjust, settle or otherwise resolve claims in 

accordance with authority levels granted; and 
 
16) Pay or recommend payment where appropriate, all 

Qualified Claims and Allocated Loss Adjustment 
Expenses, on a timely basis and in accordance with 
Authority granted by the Company. 

 
See Exhibit “2,” at Bates nos. PLTF001629-PLTF001630.  

29. The express terms of the Claims Management Agreement detail the 

extensive control CTIS retained over DMA’s administration of claims arising from 

insurance policies issued by ATX. 

30. In approximately April of 2016, Windhaven purchased ATX from NBIS.  

Windhaven did not purchase or assume control over any ATX liability insurance policies 

issued before the sale, including the subject ATX Insurance Policy. 

31. In a matter before the Nevada federal district court entitled Hayes v. ATX 

Premier Insurance Company et al., Case No. 2:18-cv-01938-GMN-NJK, counsel for ATX 

and NBIS stated in briefing filed with the district court that NBIS retained financial 

responsibility for claims relating to insurance policies that were issued prior to the sale 

of ATX to Windhaven. 

32. In the Hayes matter, counsel for ATX and NBIS also stated in briefing filed 

with the district court, that CTIS is an affiliated company of NBIS and engaged in claims 

services. 

33. NBIS and CTIS assumed all contractual obligations arising from ATX 

insurance policies issued before the sale of ATX to Windhaven in 2016, including the 

ATX Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle 

collision. 

34. NBIS and/or CTIS assumed the indemnity obligations of ATX and is 

financially responsible for damages arising from Sanchez’s claim against the ATX 
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Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle 

collision. 

35. As an NBIS affiliate, CTIS performed claims management, claims 

handling, and claims administration oversight duties for the benefit of ATX pursuant to 

the “Claims Management Agreement” by and between CTIS and DMA wherein DMA 

agreed to serve as a third-party claims administrator and adjuster for bodily injury 

claims arising from automobile liability insurance policies issued by ATX, including the 

subject ATX Insurance Policy. 

36. ATX and/or NBIS and/or CTIS together with DMA jointly managed, 

investigated, evaluated, adjusted, and performed other claims handling tasks regarding 

Sanchez’s bodily injury claim against the ATX Insurance Policy that covered Bon at the 

time of the April 28, 2015 motor vehicle collision. 

37. As a third-party claims administrator and adjuster, DMA’s remuneration 

from ATX and/or NBIS and/or CTIS was based upon the volume of third-party bodily 

injury claims for which DMA performed an investigation, evaluation, or any other claims 

adjusting or handling duties and responsibilities that DMA was contracted to perform 

for the benefit of ATX and/or NBIS and/or CTIS. 

38. As a third-party claims administrator and adjuster, DMA’s remuneration 

from ATX and/or NBIS and/or CTIS was based on the percentage of claim savings ATX 

and/or NBIS and/or CTIS received as a direct result of the investigation, evaluation, or 

any other claims adjusting or handling duties and responsibilities that DMA was 

contracted to perform for the benefit of ATX and/or NBIS and/or CTIS. 

39. As a third-party claims administrator and adjuster, DMA shared a common 

pecuniary interest with ATX and/or NBIS and/or CTIS to reduce costs arising from 

claims and to pay reasonable amounts on claims necessary to optimize the financial 

interests of ATX and/or NBIS and/or CTIS. 

C. Sanchez’s Bodily Injury Claim Against Bon 

40. On May 21, 2015, Sanchez, through her counsel, faxed and mailed a letter 

notifying ATX of her bodily injury claim.  Sanchez enclosed her medical records, bills, 

and other supporting documentation with the letter.  ATX and/or CTIS and/or DMA 
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assigned claim number DMA0147074 to Sanchez’s bodily injury claim.  This claim 

number signified that DMA was to serve as the third-party administrator and adjuster 

of Sanchez’s bodily injury claim on behalf of ATX and under the express supervision and 

control of CTIS pursuant to their “Claims Administration Agreement.” 

41. On June 16, 2015, Sanchez, through her counsel, faxed and mailed a letter 

to DMA wherein she offered to settle her bodily injury claim for all applicable policy 

limits under the ATX policy that covered Bon.  At that time, Sanchez’s past medical 

expenses totaled $7,818.00 and she was recommended to undergo a cervical fusion 

surgery.  Sanchez included a copy of the traffic accident report and her medical records 

and bills, including the record outlining her future surgical recommendation, with the 

June 16, 2015 offer letter.  Sanchez’s policy limits offer remained open until June 30, 

2015.  Sanchez clearly articulated her intent to file a lawsuit against Bon if she did not 

receive a response to her offer by June 30, 2015. 

42. ATX and/or NBIS and/or CTIS and/or DMA failed to timely respond to 

Sanchez’s June 16, 2015 offer letter. 

43. On July 10, 2015, DMA sent a letter to Sanchez’s counsel acknowledging 

that DMA represented the interests of ATX for the April 28, 2015 motor vehicle collision.  

DMA requested additional time to complete its investigation of Sanchez’s bodily injury 

claim because of its supposed need to gather information necessary to determine 

liability.  The information DMA allegedly required to reach this determination was a 

statement from the vehicle drivers involved in the crash and photos of the vehicles 

involved in the crash.  DMA made this request even though Sanchez provided a copy of 

the traffic accident report and her medical records and bills to DMA as part of her June 

16, 2015 demand.   

44. On July 17, 2015, one week after its initial letter, DMA sent another letter 

to Sanchez’s counsel.  DMA stated that after completing a thorough investigation of the 

facts and circumstances surrounding the April 28, 2015 motor vehicle collision, 

Sanchez’s bodily injury claim was denied because its insured, Bon, was not the 

proximate cause of the crash and therefore, was not legally liable for Sanchez’s damages.  

DMA never confirmed that it actually obtained the information referenced in its July 
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10, 2015 letter as part of its investigation and ultimate denial of Sanchez’s bodily injury 

claim. 

45. Sanchez never received any further oral or written communications from 

ATX and/or NBIS and/or CTIS and/or DMA. 

D. Sanchez’s Personal Injury Lawsuit Against Bon 

46. On August 7, 2015, Sanchez filed her complaint for personal injuries in the 

Eighth Judicial District Court, Clark County (“Nevada state district court”), Case No. 

A-15-722815-C.  The allegations contained within her personal injury complaint are 

incorporated by reference as though fully set forth herein.  In her personal injury 

complaint, Sanchez set forth several allegations that included: (1) Bon negligently drove 

his vehicle, which caused the motor vehicle collision and Sanchez’s resulting injuries; 

and (2) Bon drove the truck owned by Cruz at the time of the motor vehicle collision. 

47. The factual allegations set forth in Sanchez’s personal injury complaint 

triggered ATX’s duty to defend Bon, its insured, pursuant to Nevada law. 

48. Sanchez properly served Bon with her summons and personal injury 

complaint in accordance with Nevada law. 

49. On December 11, 2015, Sanchez, through her counsel, sent a letter advising 

DMA and ATX of her withdrawal of the policy limits demand sent on June 16, 2015.       

50. On January 20, 2016, Sanchez, through her counsel, mailed a letter to ATX 

and DMA advising that Bon was served with the summons and Sanchez’s personal 

injury complaint via the Nevada Department of Motor Vehicles (“DMV”).  Copies of the 

personal injury complaint, the affidavit of compliance, and a letter dated November 2, 

2015 from the DMV confirming service of the summons and personal injury complaint 

were included in the January 20, 2016 letter to ATX and DMA.  Sanchez’s counsel 

specifically requested DMA and/or ATX to file an answer to the personal injury 

complaint as soon as possible or else Sanchez would request the Nevada state court to 

enter a default against Bon.   

51. ATX and/or NBIS and/or CTIS and/or DMA failed to respond to the 

January 20, 2016 letter. 
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52. On February 16, 2016, Sanchez, through her counsel, mailed another letter 

to ATX and DMA advising that Bon still had not yet filed an answer to Sanchez’s 

personal injury complaint.  Sanchez’s counsel clarified that if Bon did not file his answer 

by February 23, 2016, a request for the Nevada state court to enter a default against 

Bon would be made by Sanchez. 

53. From February 17, 2016 through March 31, 2016, ATX and/or NBIS and/or 

CTIS and/or DMA: (1) never responded to Sanchez’s February 16, 2016 letter and (2) 

never filed an answer to Sanchez’s personal injury complaint on behalf of Bon. 

54. Bon never filed an answer to Sanchez’s personal injury complaint in Case 

No. A-15-722815-C. 

55. On April 1, 2016, the Nevada state court entered a default against Bon in 

the personal injury action, Case No. A-15-722815-C. 

56. On June 22, 2016, Sanchez filed her notice of entry of default against Bon 

in the personal injury action, Case No. A-15-722815-C, and mailed a copy of it to ATX 

and DMA, via certified mail. 

57. ATX and/or NBIS and/or CTIS and/or DMA took no further action in 

response to the entry of default against the Bon. 

58. Even after Sanchez notified ATX and DMA of the entry of default against 

Bon, ATX and/or NBIS and/or CTIS and/or DMA failed and refused to investigate, 

provide Bon, ATX’s insured, with a defense, or indemnify Bon against the substantial 

losses Sanchez incurred as a result of the April 28, 2015 motor vehicle collision.  ATX 

and/or NBIS and/or CTIS and/or DMA failed to retain counsel to represent the interests 

of Bon or undertake any other steps to defend him against Sanchez’s allegations set 

forth in her personal injury complaint. 

59. On March 29, 2019, Sanchez filed an application for entry of a default 

judgment pursuant to NRCP 55(b)(2) in the personal injury action, Case No. A-15-

722815-C. Sanchez sought a judicial determination from the Nevada state district court 

of the damages she suffered as a result of Bon’s negligence.   
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60. The Nevada state district court’s April 1, 2016 entry of default constituted 

an admission by Bon of all material facts alleged in Sanchez’s personal injury complaint 

as a matter of Nevada law. 

61. Bon was notified of the hearing for Sanchez’s application for entry of a 

default judgment. 

62. On July 19, 2019, the Nevada state district court entered a default 

judgment against Bon in the amount of $15,212,655.73, inclusive of attorney’s fees and 

costs, in the personal injury action, Case No. A-15-722815-C. 

63. On July 19, 2019, Sanchez filed a motion for judicial assignment of Bon’s 

claims or causes of action against ATX or any other applicable liability insurer or entity 

pursuant to NRS 21.320 in the personal injury action, Case No. A-15-722815-C. 

64. On August 20, 2019, the Nevada state district court entered an order 

granting Sanchez’s motion for judicial assignment of Bon’s claims or causes of action 

against ATX, or any other insurance company or entity. 

65. On September 8, 2020, the Nevada state district court granted Sanchez’s 

motion to clarify its August 20, 2019 Order and confirmed that its judicial assignment 

of Bon’s claims or causes of action included those claims or causes of action against any 

third-party claims administration, third-party claims adjuster, or other applicable 

insurer, administrator, or entity. 

66. Sanchez, as the judicial assignee of Bon’s claims or causes of action, has 

the legal right and ability to assert all claims against ATX and/or NBIS and/or CTIS 

and/or DMA to satisfy the entire default judgment amount based upon their respective 

breaches of the duties owed to Bon. 

67. ATX and/or NBIS and/or CTIS failed to compensate Sanchez for all the 

damages she incurred in excess of Bon’s automobile liability insurance policy limits for 

third-party claims under the ATX Insurance Policy that was issued in December of 2014 

and covered Bon at the time of the April 28, 2015 motor vehicle collision.  ATX and/or 

NBIS and/or CTIS had a duty to indemnify Bon, as its insured, for the loss suffered by 

Sanchez under Nevada law and failed to satisfy this duty. 

. . .     
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FIRST CLAIM FOR RELIEF 

(Breach of Contract against Defendants ATX, NBIS, CTIS, and DMA) 

68. Sanchez hereby incorporates, by reference, each and every allegation set 

forth in Paragraphs 1 through 67 of this Complaint as though fully set forth herein. 

69. A contract of insurance existed between ATX and Cruz on the date of the 

April 28, 2015 motor vehicle collision described herein.  As a permissive driver, Bon was 

the insured under the express terms and conditions of the ATX Insurance Policy.  ATX 

owed contractual duties to Bon as the insurer. 

70. At the time of the April 28, 2015 motor vehicle collision, all premiums were 

paid under Cruz’s ATX Insurance Policy.  All proofs of loss were submitted under said 

policy and Cruz and/or Bon performed all conditions required to be performed by the 

policy. 

71. NBIS assumed all of ATX’s indemnity obligations for claims arising from 

ATX insurance policies issued before the sale of ATX to Windhaven in April of 2016.  The 

ATX Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle 

collision was issued on December 16, 2014.  NBIS is financially responsible for all 

damages arising from Sanchez’s claims in this Complaint. 

72. CTIS performed claims management, claims handling, and claims 

administration oversight duties for the benefit of ATX pursuant to the “Claims 

Management Agreement” by and between CTIS and DMA wherein DMA agreed to serve 

as a third-party claims administrator and adjuster for bodily injury claims arising from 

automobile liability insurance policies issued by ATX, including the subject ATX 

Insurance Policy. 

73. ATX and/or NBIS and/or CTIS together with DMA jointly managed, 

investigated, evaluated, adjusted, and performed other claims handling tasks regarding 

Sanchez’s bodily injury claim against the ATX Insurance Policy that covered Bon at the 

time of the April 28, 2015 motor vehicle collision. 

74. ATX and/or NBIS and/or CTIS and/or DMA each possessed a joint financial 

interest to act for the benefit of each other by satisfying the duty to investigate, evaluate, 
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adjust, and perform other claims handling and/or administrative tasks as joint 

venturers.    

75. ATX and/or NBIS and/or CTIS and/or DMA breached their respective 

contractual duties to defend, indemnify, investigate, or settle Sanchez’s claim when each 

of them had notice of Sanchez’s bodily injury claim and her subsequent personal injury 

action, and failed to take any actions necessary to protect Bon’s interests.  Specifically, 

ATX and/or NBIS and/or CTIS and/or DMA failed to conduct any type of substantive 

investigation or evaluation of Sanchez’s bodily injury claim necessary to settle or resolve 

her bodily injury claim before she filed her personal injury lawsuit. 

76. After Sanchez filed her personal injury lawsuit in Nevada state court and 

provided ample notice to ATX and DMA of the same, ATX and/or NBIS and/or CTIS 

and/or DMA failed to tender a defense on behalf of Bon against the allegations set forth 

in the personal injury complaint, failed to retain an attorney to represent the interests 

of Bon, failed to timely intervene in the personal injury action, and failed to settle 

Sanchez’s personal injury claim within policy limits when it had a reasonable 

opportunity to do so, or to otherwise take any and all necessary actions to protect the 

interests of its insured, Bon.   

77. As a result of the actions and/or inactions of ATX and/or NBIS and/or CTIS 

and/or DMA, each of them are legally bound by the default judgment entered in the 

Nevada state court action, Case No. A-15-722815-C, in the amount of  $15,212,655.73, 

inclusive of attorney’s fees and costs and are obligated to satisfy the same. 

78. As a result of ATX and/or NBIS and/or CTIS and/or DMA’s breaches of their 

respective contractual duties, Sanchez, as assignee of Bon, has suffered damages in an 

amount in excess of $15,000.00, the exact amount of which will be proven at trial. 

79. Sanchez has been compelled to retain counsel to prosecute this action and 

is therefore entitled to recover attorneys’ fees and costs. 

. . . 

. . . 

. . . 

. . . 
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SECOND CLAIM FOR RELIEF 

(Breach of the Implied Covenant of Good Faith and Fair Dealing Against ATX, 
NBIS, CTIS, and DMA) 

 
80. Sanchez hereby incorporates, by reference, each and every allegation set 

forth in Paragraphs 1 through 79 of this Complaint as though fully set forth herein. 

81. There was an implied covenant in the ATX Insurance Policy that covered 

Bon whereby ATX and/or NBIS and/or CTIS was obligated to act in good faith and deal 

fairly with Bon.  ATX and/or NBIS and/or CTIS owed this duty of good faith and fair 

dealing to Bon implied in the ATX Insurance Policy that covered Bon at the time of the 

April 28, 2015 motor vehicle collision. 

82.    As joint venturers tasked to perform claims management, claims 

handling, and claims administration duties and tasks for the benefit of ATX and/or NBIS 

and/or CTIS, DMA and/or each of them were obligated to act in good faith and deal fairly 

with Bon in relation to Sanchez’s bodily injury claim arising from the ATX Insurance 

Policy that covered Bon at the time of the April 28, 2015 motor vehicle collision. 

83. ATX and/or NBIS and/or CTIS and/or DMA had a special relationship with 

Bon as the insured at the time of the April 28, 2015 motor vehicle collision and Sanchez’s 

bodily injury claim arising from that collision.  This special relationship between ATX 

and/or NBIS and/or CTIS and/or DMA and Bon was akin to a fiduciary relationship. 

84. The nature of the fiduciary-like relationship required ATX and/or NBIS 

and/or CTIS and/or DMA to adequately protect Bon’s interests. 

85. At all material times hereto, ATX and/or NBIS and/or CTIS and/or DMA 

each had a duty to give equal consideration to Bon’s interests. 

86. As the assignee of Bon’s claims for relief and/or causes of action against 

ATX and/or NBIS and/or CTIS and/or DMA, Sanchez possesses all legal authority to 

pursue all of Bon’s claims for relief and/or causes of action for breach of the implied 

covenant of good faith and fair dealing against each of them. 

87.   ATX and/or NBIS and/or CTIS and/or DMA knowingly and deliberately 

breached their respective implied covenants of good faith and fair dealing by failing to 

defend, indemnify, investigate, or settle Sanchez’s bodily injury claim when each of them 
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had notice of Sanchez’s bodily injury claim and her subsequent personal injury action, 

and failed to take any actions necessary to protect Bon’s interests.  Specifically, ATX 

and/or NBIS and/or CTIS and/or DMA failed to conduct any type of substantive 

investigation or evaluation of Sanchez’s bodily injury claim necessary to settle or resolve 

her bodily injury claim before she filed her personal injury lawsuit. 

88.   After Sanchez filed her personal injury lawsuit in the Nevada state 

district court and provided ample notice to ATX and DMA of the same, ATX and/or NBIS 

and/or CTIS and/or DMA knowingly and deliberately failed to tender a defense on behalf 

of Bon against the allegations set forth in the personal injury complaint, failed to retain 

an attorney to represent the interests of Bon, failed to timely intervene in the personal 

injury action, and failed to settle Sanchez’s personal injury claim within policy limits 

when it had a reasonable opportunity to do so, or to otherwise take any and all necessary 

actions to protect the interests of its insured, Bon.   

89. As a proximate result of ATX and/or NBIS and/or CTIS and/or DMA’s 

respective breaches of the implied covenant and good faith and fair dealing and bad faith 

refusal to defend, indemnify, investigate, evaluate, or settle Sanchez’s bodily injury 

claim, Sanchez, as assignee of Bon, has suffered damages in an amount in excess of 

$15,000.00, the exact amount of which will be proven at trial. 

90.  ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully, 

with malice, oppression, and fraud, failed to conduct a fair, objective, and reasonable 

investigation and evaluation of Sanchez’s bodily injury claim to satisfy the duties they 

owed to Bon. 

91. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully, 

with malice, oppression, and fraud, refused to give equal consideration to Bon’s interests 

by taking affirmative actions to gather facts necessary to conduct a fair, objective, and 

reasonable investigation and evaluation of Sanchez’s bodily injury claim. 

92. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully, 

with malice, oppression, and fraud, failed to settle Sanchez’s bodily injury claim within 

Bon’s ATX Insurance Policy’s limits without any factual basis. 
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93. ATX and/or NBIS and/or CTIS and/or DMA intentionally and willfully, 

with malice, oppression, and fraud, placed its own interests above Bon’s interests by 

refusing to settle Sanchez’s bodily injury claim within policy limits resulting from the 

failure to conduct a fair, objective, and reasonable investigation and evaluation of 

Sanchez’s bodily injury claim. 

94. By reason of ATX and/or NBIS and/or CTIS and/or DMA’s intentional and 

willful bad faith conduct, Sanchez is entitled to recover punitive or exemplary damages. 

95. Sanchez has been compelled to retain counsel to prosecute this action and 

is therefore entitled to recover attorneys’ fees and costs. 

THIRD CLAIM FOR RELIEF 

(Violation of the Nevada Unfair Claims Practices Act, NRS 686A.310, NAC 
686A et seq. Against ATX, NBIS, CTIS, and DMA) 

 
96. Sanchez hereby incorporates, by reference, each and every allegation set 

forth in Paragraphs 1 through 95 of this Complaint as though fully set forth herein. 

97. ATX and/or NBIS and/or CTIS and/or DMA were obligated to satisfy the 

provisions outlined in the Nevada Unfair Claims Practices Act set forth in NRS 

686A.310, plus all other applicable regulations adopted by Nevada Administrative Code 

§ 686A et seq. 

98.  ATX and/or NBIS and/or CTIS and/or DMA failed to acknowledge and act 

reasonably promptly to Sanchez’s June 16, 2015 letter wherein she offered to resolve her 

bodily injury claim against Bon for the statutory minimum $15,000.00 automobile 

liability insurance policy limits available under the ATX Insurance Policy. 

99. ATX and/or NBIS and/or CTIS and/or DMA failed to acknowledge and act 

reasonably promptly to Sanchez’s January 20, 2016 and February 16, 2016 letters 

wherein she advised that Bon was served with the summons and personal injury 

complaint, requested ATX and/or DMA to file an answer on behalf of Bon, and stated 

that if an answer was not filed, she would request the Nevada state court to enter a 

default against Bon. 

100. ATX and/or NBIS and/or CTIS and/or DMA failed to effectuate a prompt, 

fair, and equitable settlement of Sanchez’s bodily injury claim on behalf of Bon by 
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willfully and deliberately ignoring Sanchez’s June 16, 2015 offer to tender Bon’s 

minimum automobile liability insurance policy limit of $15,000.00 available under the 

ATX Insurance Policy covering Bon.  ATX and/or NBIS and/or CTIS and/or DMA knew 

that liability was not in dispute when Sanchez made her June 16, 2015 offer because 

she provided a copy of the traffic accident report and ATX and/or NBIS and/or CTIS 

and/or DMA failed to take any additional steps to investigate the cause of the April 28, 

2015 motor vehicle collision.  

101. ATX and/or NBIS and/or CTIS and/or DMA failed to inform Bon of 

Sanchez’s June 16, 2015 settlement offer for policy limits and failed to communicate to 

Bon about the contractual duty to defend him against the allegations set forth in 

Sanchez’s personal injury complaint. 

102. ATX and/or NBIS and/or CTIS and/or DMA deliberately and willfully 

rejected Sanchez’s bodily injury claim for Bon’s minimum automobile liability insurance 

policy limit of $15,000.00 in direct contravention of Bon’s interests prior to the 

commencement of Sanchez’s personal injury lawsuit. 

103. ATX and/or NBIS and/or CTIS and/or DMA failed to diligently investigate 

the facts and circumstances surrounding the April 28, 2015 motor vehicle collision 

involving the insured, Bon, and Sanchez, to aid in its investigation and evaluation of 

Sanchez’s bodily injury claim necessary to complete a thorough and adequate 

investigation of Sanchez’s bodily injury claim within 30 days. 

104. By failing and refusing to defend, indemnify, and/or settle Sanchez’s claim, 

ATX and/or NBIS and/or CTIS and/or DMA violated the express provisions of NRS 

686A.310 and regulations adopted by Nevada Administrative Code § 686A et seq. 

105. As a proximate result of ATX and/or NBIS and/or CTIS and/or DMA’s 

respective violations of the Nevada Unfair Claims Practices Act set forth in NRS 

686A.310, plus all other applicable regulations adopted by Nevada Administrative Code 

§ 686A et seq., Sanchez, as assignee of Bon, has suffered damages in an amount in excess 

of $15,000.00, the exact amount of which will be proven at trial. 

. . . 

. . . 
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FOURTH CLAIM FOR RELIEF 

(Action on the Default Judgment Against Defendant Blas Bon) 

106. Sanchez hereby incorporates, by reference, each and every allegation set 

forth in Paragraphs 1 through 105 of this Complaint as though fully set forth herein. 

107. On July 19, 2019, the Nevada state district court entered a default 

judgment against Bon in the amount of $15,212,655.73, inclusive of attorney’s fees and 

costs, in Case No. A-15-722815-C. 

108. The July 19, 2019 Default Judgment was entered against Bon for his 

failure to file an answer to Sanchez’s personal injury complaint, filed on August 7, 2015, 

or to otherwise appear in the personal injury action within 20 days of service of the 

summons and personal injury complaint. 

109. As a direct result of the Nevada state district court’s entry of a default 

judgment against Bon, all issues of liability, causation, and damages arising from 

Sanchez’s personal injury claims are fully resolved. 

110. The full amount of the $15,212,655.73 default judgment entered against 

Bon remains unsatisfied. 

111. As the judgment debtor, Bon is legally responsible for satisfying the full 

amount of the default judgment entered against him on July 19, 2019 by the Nevada 

state court in the amount of $15,212,655.73. 

112. Sanchez, as the judgment creditor, hereby reserves the right to utilize all 

remedies under Nevada law to collect on the July 19, 2019 default judgment by way of 

her action on the default judgment, including the Court’s issuance of a writ of 

attachment upon the personal property of Bon pursuant to NRS 31.010 et seq.; the 

Court’s issuance of a writ of garnishment upon the money, credits, effects, debts, choses 

in action, and other personal property of Bon pursuant to NRS 31.240 et seq.; replevin; 

or any other means of collection available to her under Nevada law. 

113. Sanchez has been compelled to retain the services of an attorney to 

prosecute this action and is therefore entitled to reasonable attorney’s fees and costs 

incurred herein. 

. . . 
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114. Sanchez timely pursues this claim for action on the default judgment 

against Bon in accordance with NRS 11.190(1)(a). 

III. 

PRAYER FOR RELIEF 

Wherefore, Plaintiff Diane Sanchez prays for judgment against Defendants, and 

each of them, as follows: 

1. Satisfaction of the July 19, 2019 default judgment in the amount of 

$15,212,655.73, plus post-judgment interest; 

2. General Damages for a sum in excess of Fifteen Thousand Dollars and 

00/100 Cents ($15,000.00); 

3. Special damages for a sum in excess of Fifteen Thousand Dollars and 

00/100 Cents ($15,000.00); 

4. Punitive damages for a sum in excess of Fifteen Thousand Dollars and 

00/100 Cents ($15,000.00); 

5. For attorneys’ fees, costs of suit, and pre-judgment and post-judgment 

interest incurred herein; and  

6. Such other and further relief as this Court deems just and proper. 

DATED this 1st day of June, 2021. 

 
     Respectfully Submitted, 
 
     PRINCE LAW GROUP 
 
     /s/Kevin T. Strong    

      DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
10801 West Charleston Boulevard 
Suite 560 
Las Vegas, Nevada 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Attorneys for Plaintiff  
Diane Sanchez 
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CERTIFICATE OF SERVICE 
Pursuant to NRCP 5(b), I certify that I am an employee of PRINCE LAW 

GROUP, and that on the 1st day of June, 2021, I caused the foregoing document entitled 

PLAINTIFF DIANE SANCHEZ’S SECOND AMENDED COMPLAINT to be served 

upon those persons designated by the parties in the E-Service Master List for the above-

referenced matter in the Eighth Judicial District Court E-Filing System in accordance 

with the mandatory electronic service requirements of Administrative Order 14-2 and 

the Nevada Electronic Filing and Conversion Rules. 

Robert E. Schumacher 
Wing Yan Wong 
GORDON REES SCULLY MANSUKHANI, LLP 
300 South 4th Street, Suite 1550 
Las Vegas, Nevada 89101 
Tel: (702) 577-9300 
Fax: (702) 255-2858 
Attorneys for Defendant 
DMA Claims Management, Inc. 
 
John H. Podesta 
Christopher Phipps 
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP 
300 South 4th Street, Suite 1100 
Las Vegas, Nevada 89101 
Tel: (702) 727-1400 
Fax: (702) 727-1401 
Attorneys for Defendant 
ATX Premier Insurance now known as 
Windhaven National Insurance Company  
 
 
 
 
 
       /s/ Amy Ebinger    
       An Employee of Prince Law Group 
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OMD 
DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
PRINCE LAW GROUP 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, NV 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Email: eservice@thedplg.com 
Attorneys for Plaintiff 
Diane Sanchez 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
Case No. A-19-805351-C 
Dept. No. XIII 
 
 
 

PLAINTIFF DIANE SANCHEZ’S 
OPPOSITION TO DEFENDANTS 

NATIONSBUILDERS INSURANCE 
SERVICES, INC. AND NBIS 

CONSTRUCTION & TRANSPORT 
INSURANCE SERVICES, INC.’S 
MOTION TO DISMISS SECOND 
AMENDED COMPLAINT, OR IN 

THE ALTERNATIVE, MOTION TO 
STAY PROCEEDINGS 

 
Hearing Date: August 23, 2021 
Hearing Time: 9:00 a.m. 

 
 
 
 
 
 

Plaintiff DIANE SANCHEZ, by and through her counsel of record, Dennis M. 

Prince and Kevin T. Strong of PRINCE LAW GROUP, hereby submits her Opposition to 

Defendants Nationsbuilders Insurance Services, Inc. and NBIS Construction & 

Transport Insurance Services, Inc.’s Motion to Dismiss Second Amended Complaint, or 

in the Alternative, Motion to Stay Proceedings.

DIANE SANCHEZ, 
 
                        Plaintiff, 
 
vs. 
 
ATX PREMIER INSURANCE COMPANY 
now known as WINDHAVEN NATIONAL 
INSURANCE COMPANY, a foreign 
corporation; NATIONSBUILDERS 
INSURANCE SERVICES, INC., a foreign 
corporation; NBIS CONSTRUCTION & 
TRANSPORT INSURANCE SERVICES, 
INC., a foreign corporation; DMA CLAIMS 
MANAGEMENT, INC., a foreign 
corporation; BLAS BON, an individual; 
DOES I-X; and ROE CORPORATIONS I-
X, inclusive, 
 
                      Defendants. 

Case Number: A-19-805351-C

Electronically Filed
8/5/2021 5:42 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Opposition is based on the pleadings and papers on file in this action, the 

Memorandum of Points and Authorities set forth herein, the exhibits attached hereto, 

and any argument this Court wishes to entertain at the hearing of this matter. 

DATED this 5th day of August, 2021. 
 
     PRINCE LAW GROUP 
 
 
 
 
 
     /s/ Kevin T. Strong   

      DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, Nevada 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Attorneys for Plaintiff 
Diane Sanchez 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

Within the first two pages of Defendants NationsBuilders Insurance Services, Inc. 

(“NBIS”) and NBIS Construction & Transport Insurance Services, Inc.’s (“CTIS”) Motion 

to Dismiss, it is obvious that their arguments and claims are rooted in fiction and 

obfuscation.  Plaintiff Diane Sanchez (“Sanchez”) obtained a valid default judgment 

against Defendant ATX Premier Insurance Company’s (“ATX”) insured, Blas Bon 

(“Bon”) in Case No. A-15-722815-C (“the personal injury action”).  The district court in 

the personal injury action concluded, on three separate occasions, that Bon was properly 

served with the summons and personal injury complaint.  Sanchez had no knowledge 

that Bon was allegedly homeless as NBIS and CTIS claim.  Of course, ATX and its third-

party claims administrator, Defendant DMA Claims Management, Inc. (“DMA”) were 

well aware of the fact that Bon was served with the personal injury complaint and given 

every opportunity to tender a defense on his behalf.  Yet, no action was taken on Bon’s 

behalf by: (1) ATX; (2) DMA; (3) NBIS, the parent company of ATX; or (4) CTIS, an 

affiliate of NBIS.  At the time, CTIS was responsible for overseeing the claims 

adjustment and administrative services performed by DMA for insurance policies 

“issued by affiliated companies of [CTIS].”  See Claims Administration Agreement 

between CTIS and DMA, attached as Exhibit “1.”  

NBIS and CTIS’s suggestion that Bon initiated the appeal of the order denying 

the motion to set aside the default judgment has no basis in reality.  Once Sanchez 

commenced this insurance bad faith and judgment enforcement action implicating the 

financial interests of ATX, NBIS, and CTIS, “Bon” miraculously sought to set aside the 

default judgment.  NBIS and CTIS are now using Bon’s party status in the personal 

injury action to set aside the default judgment solely to protect their own financial 

interests, not Bon’s interests.  Afterall, NBIS and CTIS have yet to produce any proof 

that they have been in contact with Bon or that Bon’s whereabouts are known.   

Notably, this Court has already denied DMA’s request to stay this matter because 

of “Bon’s” pending appeal in the personal injury litigation.  See 3/25/21 Order Denying 
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DMA Claims Management, Inc.’s Motion to Dismiss or, Alternatively, Motion to Stay, 

at p. 2.  Indeed, Sanchez’s alleged damages resulting from NBIS and CTIS’s collective 

bad faith conduct remain valid, irrespective of the pending appeal that NBIS and CTIS 

have initiated to further their own interests.  Perfecting an appeal of an order denying 

a motion to set aside a default judgment has no legal impact on the finality of that 

default judgment because it was never timely appealed.  Moreover, there is no stay in 

the underlying personal injury case, which means Sanchez is not forbidden from seeking 

collection on the default judgment through this enforcement action. 

NBIS and CTIS’s request for a stay based on the Texas State Court’s entry of its 

Order Appointing Liquidator, Permanent Injunction and Notice of Automatic Stay 

(“Liquidation Order”) against Windhaven National Insurance Company (“Windhaven”) 

is similarly unavailing.  As Sanchez has detailed to this Court on numerous occasions, 

the Liquidation Order has no bearing on this matter because Windhaven did not assume 

financial responsibility or control over the underlying ATX insurance policy at issue.  

NBIS and CTIS should be keenly aware that Windhaven’s financial condition has no 

bearing on this matter as their representatives attended the NRAP 16 settlement 

conference addressing the appeal in the personal injury action.  Nobody on behalf of 

Windhaven attended.  Accordingly, the Liquidation Order provides no basis for a stay of 

this litigation. 

Finally, NBIS and CTIS’s request for dismissal pursuant to NRCP 12(b)(5) is 

without merit.  Sanchez articulates detailed factual allegations demonstrating that 

NBIS assumed financial responsibility and control over claims arising from ATX 

insurance policies issued before ATX was sold to Windhaven.  These allegations are 

based directly on reliable documentation and representations made by NBIS’s attorney 

in a similar insurance bad faith case.  Further, Sanchez refers specifically to a Claims 

Administration Agreement between CTIS and DMA demonstrating that CTS performed 

claims management, handling, and administration duties for the benefit of ATX and its 

parent company, NBIS.  All of those facts sufficiently detail a joint venture amongst 

these entities necessary to establish liability for breach of contract and breach of the 

implied covenant of good faith and fair dealing.  As the entity that admittedly retained 
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indemnity obligations for claims arising from liability insurance policies issued by ATX 

before its sale to Windhaven, NBIS should be treated as a liability insurer for purposes 

of this action.  This further validates all of Sanchez’s claims for relief asserted against 

NBIS and CTIS.   

The conspicuous absence of any documentary information to refute Sanchez’s 

allegations demonstrates that Sanchez should be permitted to proceed with her claims 

and conduct discovery to substantiate NBIS and CTIS’s roles, responsibilities, and 

culpability.  NBIS and CTIS’s failure to satisfy their burden to show Sanchez has not 

stated plausible claims for relief pursuant to the liberal notice-pleading standard set 

forth in NRCP 8(a) warrants this Court’s denial of their Motion in its entirety.  All of 

Sanchez’s claims for relief are not only based on substantially detailed facts, but are also 

legally viable and ripe.        

II. 

STATEMENT OF FACTS 

Naturally, NBIS and CTIS distort the underlying facts surrounding Sanchez’s 

pre-litigation bodily injury claim as well as the underlying facts of the personal injury 

action.  To ensure this Court is accurately and fully apprised of the relevant facts, 

Sanchez provides a detailed recitation of the relevant facts below. 

A. Bon Negligently Caused a Motor Vehicle Collision, Sanchez Sustained 
Severe Bodily Injuries, and Sanchez Made a Bodily Injury Claim to ATX 
and DMA 

 
On April 28, 2015, a motor vehicle collision involving four cars occurred on 

Interstate-15 in Las Vegas, Nevada.  See Default Judgment, Sanchez v. Bon, et al., Case 

No. A-15-722815-C, at 1:23-15; p. 2, ¶ 1, attached as Exhibit “2.”  Bon drove a 1997 

Dodge Ram 2500 pickup truck directly behind Sanchez that carried two wheelbarrows 

in the truck bed.  Id. at p. 2, ¶ 1.  Bon negligently collided with the left side of Sanchez’s 

rear bumper.  Id.; see also, Sanchez’s Second Amended Complaint (“SAC”), at p. 2, ¶ 14.1  

 

1 A third vehicle driven by non-party Joseph Acosta also struck the rear bumper of 
Sanchez’s vehicle.  See Exhibit “2,” at 1:24-27.  Sanchez sued Joseph Acosta and later, 
Wilfredo Acosta, who was the owner of Joseph Acosta’s vehicle.  Id.  Sanchez resolved 
her claims against the Acosta Defendants.  Id.  

RPI.APP.000210



 
 
 

6 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 

As a result of the subject collision, Sanchez suffered catastrophic injuries to her cervical 

spine and lumbar spine.  See Exhibit “2,” at p. 2, ¶ 2.  These extensive injuries 

necessitated substantial medical treatment, including anterior artificial disc 

replacement surgery at the L4-5 level of Sanchez’s lumbar spine.  Id. 

Before Sanchez filed her personal injury lawsuit, she made a bodily injury claim 

with Bon’s insurer, ATX.  See SAC, at pp. 9-10, ¶ 40.  At the time of the subject collision, 

ATX issued a personal automobile liability insurance policy to non-party Hipolito Cruz 

(“Cruz”) that covered the Dodge pickup truck driven by Bon.  Id. at pp. 4-5, ¶ 19.  The 

ATX policy was in full force and effect at the time of the subject collision because the 

term of the policy ran from December 16, 2014 through June 16, 2015.  Id. at p. 4, ¶ 18.  

The applicable liability insurance coverage limits under the ATX policy were $15,000.00 

per person and $30,000.00 per occurrence.  Id. at p. 4, ¶ 11.  Bon was insured under the 

ATX policy when the collision occurred because he was a permissive driver of Cruz’s 

pickup truck.  Id. at pp. 4-5, ¶ 19.  This fact has never been disputed.  On May 21, 2015, 

Sanchez, through her counsel, reported her claim to ATX, via letter.  Id. at pp. 9-10, ¶ 

40.  Sanchez included her medical records and bills for all treatment she underwent at 

that time.  Id.  A claim number of DMA-0147074 was already assigned to Sanchez’s 

claim when she sent the May 21, 2015 letter.  Id.   

B. NBIS and CTIS Retained Financial Responsibility and Control Over All 
Claims Arising from Liability Insurance Policies Issued by ATX Before 
ATX was sold to Windhaven 

 
At the time of Sanchez’s claim, a contractual relationship existed between ATX 

and DMA whereby DMA provided services as a third-party claims adjuster for any 

claims made under policies issued by ATX.  See SAC, at p. 6, ¶ 27.  DMA was 

contractually obligated to carry out the duties ATX owed to Bon under the express terms 

of the policy.  Id.  A contractual relationship also existed between DMA and CTIS 

whereby DMA was obligated, on behalf of CTIS, to perform a variety of “claims adjusting 

services” for “claims and losses arising out of policies issued by affiliated companies of 

[CTIS].”  Id. at pp. 6-7, ¶¶ 26-29; see also, Exhibit “1,” at pp. 1, 3-7.  One of those 

affiliated companies was ATX because NBIS and/or CTIS retained control over ATX 
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policies, which included indemnity, administrative, and handling obligations.  See SAC, 

at pp. 8-9, ¶¶ 31-35. 

As early as February 22, 2013, NBIS was the parent company of ATX.  Id. at p. 5, 

¶ 21; see also, Official Order of the Texas Commissioner of Insurance, attached as an 

exhibit to Plaintiff’s Motion to Amend Complaint to Add ATX Premier Insurance 

Company and NationsBuilders Insurance Services, Inc. as Defendants, Hayes v. ATX 

Premier Ins. Co., Case No. 2:18-cv-01938-GMN-NJK, at bates no. NBIS0065, ¶ 5, 

attached as Exhibit “3.”  On April 1, 2015, ATX, CTIS, AutoTex MGA, Inc. (“AutoTex”), 

and Safe Auto Insurance Company (“Safe Auto”) entered into their Amended and 

Restated Claims Handling Agreement.  See SAC, at p. 5, ¶¶  22-24; see also, Amended 

and Restated Claims Handling Agreement excerpt, attached as an exhibit to Plaintiff’s 

Motion to Amend Complaint to Add ATX Premier Insurance Company and 

NationsBuilders Insurance Services, Inc. as Defendants, Hayes v. ATX Premier Ins. Co., 

Case No. 2:18-cv-01938-GMN-NJK, attached as Exhibit “4.”  The Amended and 

Restated Claims Handling Agreement outlines specific “definitional guidelines” 

regarding the treatment of ongoing business obligations before the stock sale to Safe 

Auto that are relevant to this action: 

(A) Pre-close Policy.  Pre-close Policy means any policy 
which was issued on or before the closing date of the sale 
of Auto Tex, or which may be validly reinstated after such 
closing date by the policyholder during a reinstatement 
period.  It also means any new policy written or renewed 
on or after the closing date which: (1) resides in the state of 
Arizona; (2) is produced by the LA Franchise Agency or its 
affiliates in any state; or (3) has been certified under the 
financial responsibility laws and regulations of any state, 
 

See SAC, at p. 5, ¶ 23; see also, Exhibit “4.” 

The Amended and Restated Claims Handling Agreement confirms that policies 

issued by ATX before the March 2, 2015 stock sale of AutoTex to Safe Auto remained 

with CTIS: 

WHEREAS, CTIS wishes to assume the rights and 
obligations hereunder to administer Pre-close Policies as 
the Pre-close Policy Claims Administrator; 
 
WHEREAS, CTIS is in the business of providing claim 
services on behalf of insurance companies and is willing to 
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provide such services on behalf of Company on all Pre-
close Policies in accordance with the terms and 
conditions set forth herein; and as set forth in any agreed 
to Addenda attached to and made part of this Agreement; 
 

See SAC, at pp. 5-6, ¶ 24; see also, Exhibit “4.” 

The Amended and Restated Claims Handling Agreement defines ATX as 

“Company” under the contract.  See SAC, at p. 5, ¶ 24; see also, Exhibit “4.”  As such, 

the express terms of the agreement confirm NBIS and CTIS retained distinct 

management and control over insurance policies issued by ATX before March 2, 2015.  

Id.  The ATX policy covering Bon went into effect on December 16, 2014.  See SAC, at p. 

4, ¶ 18.  By definition, the ATX automobile liability insurance policy giving rise to 

Sanchez’s claims in this action was a “Pre-close Policy” that has always remained under 

the control of NBIS and CTIS.  See Exhibit “4.”   

NBIS eventually sold ATX to Windhaven in approximately April of 2016.  See 

Windhaven™ Insurance Acquires ATX Premier; Ready to Grow Local Agent Business 

Countrywide, April 5, 2016, attached as Exhibit “5.”  The Texas Insurance 

Commissioner’s Order approving the acquisition references only that “Windhaven will 

acquire control of ATX through the purchase of 100% of the issued and outstanding 

common capital stock of ATX for $7,500,000 cash.”  See 3/3/16 Official Order of the Texas 

Commissioner of Insurance approving acquisition of ATX, at p. 1, ¶ 2, attached as 

Exhibit “6.”  This Order does not articulate that Windhaven also assumed or reserved 

financial responsibility and control over any of ATX’s liabilities, including pre-sale 

liability insurance policies issued.  See generally, Exhibit “6.”  There is evidence or 

documentation that has ever been disclosed to confirm Windhaven assumed any 

financial responsibility or control over any ATX liability insurance policies as part of its 

acquisition of ATX.  No such evidence actually exists given the representations 

previously made by attorney John Podesta (“Podesta”), who represented ATX and NBIS 

in a Nevada federal district court action styled as Hayes v. ATX Premier Ins. Co., Case 

No. 2:18-cv-01938-GMN-NJK.  As Sanchez has articulated to this Court on several 

occasions, the Hayes matter involved claims arising from an ATX insurance policy that 

was issued in 2014.  See Third Amended Complaint, Hayes v. ATX Premier Ins. Co., Case 
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No. 2:18-cv-01938-GMN-NJK, at pp. 1-2, ¶ 1, attached as Exhibit “7.”  Podesta made 

representations in dispositive motion practice in the Hayes action addressing NBIS’s 

financial responsibilities: 

In the context of this case, NBIS retained financial 
responsibility for claims relating to policies that 
were issued prior to the sale of ATX in 2015 [sic]. 
 

See ATX and NBIS’s Opposition to Plaintiff’s Motion for Summary Judgment, Hayes v. 
ATX Premier Ins. Co., Case No. 2:18-cv-01938-GMN-NJK, pleading portion only,  at 
7:18-19, attached as Exhibit “8” (emphasis added). 
 

Podesta confirmed NBIS’s role as indemnitor and also detailed the role that CTIS 

played regarding claims arising from ATX policies issued in 2014 in a summary 

judgment motion filed in Hayes on November 7, 2019: 

NBIS is a holding company that, as part of the sale of ATX, 
agreed to indemnify ATX for losses associated with 
pre-sale policies, akin to a reinsurer to insurance 
companies. 
 
. . . 
 
While NBIS-affiliated companies engage in claim 
oversight activities – notably NBIS Construction and 
Transport Services (“CTIS”) – it is a completely separate 
company from NBIS. 
 

See ATX and NBIS’s Motion for Summary Judgment or in the alternative Motion for 
Partial Summary Judgment, Hayes v. ATX Premier Ins. Co., Case No. 2:18-cv-01938-
GMN-NJK, pleading portion only, at 3:18-20, 4:17-19, attached as Exhibit “9” 
(emphasis added).  
 

The representations made by Podesta solidify that Windhaven’s purchase of ATX 

in 2016 did not include the assumption of financial responsibility or control over any 

pre-sale insurance policies issued by ATX.  This is precisely what happened when NBIS 

sold AutoTex to Safe Auto.  See Exhibit “4.”  As a result, Windhaven never assumed 

any contractual or indemnity obligations arising from the way Sanchez’s bodily injury 

claim was investigated, evaluate, or adjusted by ATX, DMA, NBIS, or CTIS.  In fact, 

CTIS issued a settlement check for the benefit of ATX in the Hayes matter dated 

October 26, 2016, over six months after Windhaven purchased ATX: 

. . . 

. . . 
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See 10/26/16 check issued by CTIS, attached as an exhibit to Plaintiff’s Motion to Amend 
Complaint to Add ATX Premier Insurance Company and NationsBuilders Insurance 
Services, Inc. as Defendants, Hayes v. ATX Premier Ins. Co., Case No. 2:18-cv-01938-
GMN-NJK, attached as Exhibit “10.”    

       
This settlement check was tendered in relation to a claim arising from the ATX 

policy issued in 2014 to the owner of the car in Hayes, the same year that ATX issued 

the subject policy in Bon.  See Exhibit “7,” at p. 2, ¶¶ 2-3.  Sanchez’s factual allegations 

set forth in her Second Amended Complaint are predicated on these facts, which NBIS 

and CTIS conveniently do not acknowledge. 

C. Sanchez Submitted Her Policy Limits Demand, Which was Untimely 
Rejected Without any Basis 

 
On June 16, 2015, Sanchez made a two-week time limit demand for Bon’s policy 

limits to DMA and ATX.  See SAC, at p. 10, ¶ 41.  At the time of the demand, Sanchez’s 

past medical expenses for her treatment were approximately $8,000.00, which was 

already very close to the $15,000.00 minimum policy limit.  Id.  By that time, Sanchez 

was also recommended to undergo a cervical fusion surgery in the future.  Id.  Sanchez 

included a copy of the traffic accident report and her medical records and bills, including 

the record outlining her future surgical recommendations, with her demand letter.  Id.  

Neither ATX, nor DMA, advised Sanchez that additional time was needed to respond to 

her policy limits demand before the June 30, 2015 deadline.  NBIS and CTIS’s 

suggestion that her policy limits demand was unreasonable now rings hollow.   

On July 10, 2015, DMA sent Sanchez a letter acknowledging it represented the 

interests of ATX regarding the subject collision.  Id. at p. 10, ¶ 43.  It was not until that 
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time that DMA requested additional time to complete its investigation of Sanchez’s 

bodily injury claim because it allegedly needed to gather additional information to 

determine liability.  Id.  On July 17, 2015, one week after its initial letter, DMA advised 

Sanchez that her bodily injury claim was denied because its insured, Bon, was not the 

proximate cause of the crash and therefore, was not legally liable for Sanchez’s damages.  

Id. at p. 10, ¶ 44.  This was a completely baseless reason to disclaim coverage and 

outright reject Sanchez’s policy limits demand.  After that date, Sanchez received no 

further oral or written communication from ATX, DMA, NBIS, or CTIS.  Id. at p. 11, ¶ 

45.  ATX, DMA, NBIS, and CTIS never even responded to Sanchez’s numerous letters 

advising them that she filed and served her personal injury complaint on Bon.  Id. at p. 

11, ¶ 58. 

D. Sanchez Filed Her Personal Injury Complaint, Properly Served Bon with 
the Summons and Complaint Under Nevada Law, and Directly Notified 
and Advised ATX and DMA of Those Developments 

 
On August 7, 2015, Sanchez filed her complaint for personal injuries against Bon.  

See SAC, at p. 11, ¶ 46.  There is no dispute Sanchez used diligent efforts to serve Bon 

with the summons and personal injury complaint.  The district court concluded, on 

three separate occasions, that Sanchez properly served Bon with the summons and 

personal injury complaint as a matter of Nevada law: 

As to Bon, Sanchez filed her Affidavit of Due Diligence on 
October 22, 2015 wherein the process server described his 
failed efforts to personally serve Bon with the Summons 
and Complaint at his last known address on September 22, 
2015.  On March 29, 2016, Sanchez filed her Amended 
Affidavit of Compliance wherein she confirmed that Bon 
was served with the Summons and Complaint through the 
Nevada Department of Motor Vehicles, pursuant to NRS 
14.070, on November 2, 2015.  On November 9, 2015, 
Sanchez also sent, via certified mail, copies of the 
Summons, Complaint, traffic accident report, and 
November 2, 2015 DMV letter confirming proof of service 
to Bon’s last known address: 3900 Cambridge Street, Suite 
106, Las Vegas, Nevada 89119.  This package went 
unclaimed and was returned to Sanchez on November 12, 
2015.  On April 1, 2016, the district court entered Default 
against Bon for his failure to file an answer to Sanchez’s 
Complaint or to otherwise appear in the action within 
twenty (20) days of service. 
 

See Exhibit “2,” at 2:3-13. 
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THE COURT FURTHER FINDS that Plaintiff properly 
served her Complaint on Defendant Blas Bon through the 
Nevada Department of Motor Vehicles pursuant to NRS 
14.070.  Plaintiff exercised due diligence to locate and 
personally serve Bon before effectuating service through 
the DMV.  . . .  The efforts made to locate Bon were 
reasonably diligent and justified service of 
Sanchez’s Complaint through the DMV. 
 

See 9/19/20 Order Denying Bon’s Motion to Set Aside Default Judgment, Case No. A-15-
722815-C, at 2:10-20, attached as Exhibit “11” (emphasis added). 
 

Court does not see a sufficient basis here that due diligence 
was lacking.  There was [from] the Court’s [perspective] 
appropriate due diligence. 
 

See 11/24/20 Minute Order denying Bon’s Motion for Rehearing and to Alter or Amend 
the Judgment and Order Denying Rule 60(b) Relief, attached as Exhibit “12.” 
 

Contrary to NBIS and CTIS’s assertion, Sanchez was unaware that Bon was 

allegedly homeless at the time she attempted to effectuate personal service of the 

summons and personal injury complaint.  This constitutes the same failed attempt made 

by DMA to excuse ATX and DMA’s respective failures to take any action to safeguard 

the interests of Bon by defending him against Sanchez’s personal injury lawsuit.  NBIS 

and CTIS conveniently fail to acknowledge Sanchez notified and furnished proof to ATX 

and DMA, on multiple occasions, that she filed and served her personal injury lawsuit 

against Bon.  It was at that time that NBIS, CTIS, ATX, or DMA should have challenged 

the validity of service, not several years later.  NBIS and CTIS are sadly mistaken if 

they believe this action is the proper venue to litigate the merits of service to somehow 

invalidate the default judgment.  NBIS and CTIS’s blatant mischaracterization of the 

service issue is simply an act of desperation designed to avoid responsibility for the 

consequences of their own bad faith conduct.2 

 

2 NBIS and CTIS’s reference that Sanchez did not serve Bon with her Amended 
Complaint in the personal injury action is similarly irrelevant to these proceedings.  
Pursuant to NRCP 5(a)(2), “no service is required on a party who is in default for failing 
to appear,” unless the amended pleading asserts a new claim for relief against that 
party.  Sanchez’s Amended Complaint did not assert a new claim for relief against Bon.  
This underscores the tenuous positions NBIS and CTIS have taken to try to set aside a 
default judgment in their own self-interests. 
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It comes as no surprise that NBIS and CTIS overlook the chances that its 

affiliated insurer, ATX, and its contracted third-party claims administrator, DMA, had 

to preserve Bon’s interests, of which they were duty-bound to perform.  On January 20, 

2016, Sanchez mailed a letter to ATX and DMA advising Bon was served with the 

summons and personal injury complaint via the Nevada Department of Motor Vehicles.  

See SAC, at p. 11, ¶ 50.  Sanchez enclosed copies of the summons and personal injury 

complaint with this letter.  Id.  DMA and ATX failed to respond to the letter and took no 

action to tender a defense on behalf of Bon in the personal injury action.  Id. at p. 11, ¶ 

51.  On February 16, 2016, Sanchez sent yet another letter to ATX and DMA advising 

Bon still had not yet filed an answer to the personal injury complaint.  Id. at p. 12, ¶ 52.  

Sanchez further advised if Bon did not file an answer to the personal injury complaint, 

she would request the district court to enter a default against Bon, the insured.  Id.  

Once again, DMA and ATX failed to respond to this letter or otherwise make an 

appearance on behalf of Bon to defend him against Sanchez’s personal injury complaint.  

Id. at  p. 12, ¶¶ 53-54.  The district court did not even enter a default against Bon until 

April 1, 2016, which means DMA and ATX had over a month and a half from the 

February 16, 2016 letter to provide a defense for Bon and still failed to take that 

necessary action.  Id. at p. 12, ¶ 55.  Sanchez even notified ATX and DMA that a default 

was entered against Bon and provided them with a copy of the same.  Id. at p. 12, ¶¶ 56-

57.  Once again, no action was undertaken by ATX, DMA, NBIS, or CTIS at that time to 

request the district court to set aside the default or to defend Bon in any way.  Id.  

E. ATX and/or DMA, and/or NBIS, and/or CTIS’s Breach of Contract and 
Breach of the Implied Covenant of Good Faith and Fair Dealing Caused 
Entry of a Default Judgment 

 
Due notice of the personal injury action was provided to Bon, ATX, and DMA, who 

admittedly represented ATX, CTIS, and NBIS’s interests regarding the subject collision 

and Sanchez’s bodily injury claim.  See SAC, at p. 9, ¶¶ 35-39;  p. 12, ¶ 58.  ATX and/or 

NBIS, and/or CTIS, and/or DMA breached their respective contractual duties to defend 

and breached their respective duties to make reasonable settlement decisions in bad 

faith.  Id. at p. 15, ¶ 75, pp. 16-17, ¶ 87.  As a result, the Nevada state court entered a 
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default judgment against Bon in the amount of $15,212,655.73, inclusive of attorney’s 

fees and costs.  See Exhibit “2,” at p. 4. 

F. The District Court Judicially Assigned Bon’s Claims Against ATX, DMA, 
NBIS, and CTIS to Sanchez and Sanchez Commenced this Action 

 
Following entry of the default judgment against Bon, the district court granted 

Sanchez’s Motion for Judicial Assignment of Bon’s claims and causes of action against 

ATX and any other liability insurer or entity.  See SAC, at p. 13, ¶ 64.  Subsequently, 

the district court granted Sanchez’s motion to clarify its judicial assignment order and 

made clear that its judicial assignment of Bon’s claims included those against any third-

party claims administrator, third-party claims adjuster, or any other applicable insurer, 

administrator, or entity.  Id. at p. 13, ¶ 65. 

Sanchez initiated her insurance bad faith and judgment enforcement action in 

2019.  After Windhaven removed this matter to federal court, the federal court remanded 

the case back to this Court on November 5, 2020.  Shortly thereafter, this Court granted 

Sanchez’s Motion for Leave to File Second Amended Complaint to Name ATX, NBIS, 

and CTIS, and to Voluntarily Dismiss Windhaven, Without Prejudice. 

G. NBIS and CTIS’s Recent Efforts to Set Aside the Default Judgment 
Entered Against Bon 

 
Now that Bon’s claims for relief have been judicially assigned to Sanchez, it comes 

as no surprise that now NBIS and CTIS have decided to take actions in the personal 

injury action to preserve their own financial interests under the guise of protecting Bon.  

Specifically, CTIS paid for counsel to file a motion to set aside the default judgment 

entered against Bon: 

Kevin: 
 
I want to clarify that it was NBIS Construction and 
Transport Insurance Services, Inc. that retained my 
office.  They are obviously part of the NBIS family of 
companies.  I should have been more precise about that 
point. 
 

See 4/29/20 e-mail from attorney William Volk (“Volk”), attached as Exhibit “13” 
(emphasis added). 
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Five minutes before Volk sent this e-mail, Podesta was forced to clarify Volk’s 

earlier e-mail regarding the entity that hired Volk: 

And we see the reason that defense lawyers are kept in the 
dark about how things really work.  Sorry, Bill.  Mr. Volk’s 
retention was by NBIS Construction and Transport 
Insurance Services, Inc., for the benefit of ATX 
Premier Insurance Co., who then utilized DMA Claims 
as the claims administrator. 
 

See 4/29/20 e-mail from Podesta, attached as Exhibit “14” (emphasis added). 

Podesta sent this e-mail after the March 25, 2200 Liquidation Order was entered 

against Windhaven, which further refutes the notion that this matter should be stayed.  

The NBIS/CTIS entities continue to use Bon to further their own self-interests and act 

for the benefit of ATX by pursuing various legal avenues to avoid the default judgment 

that was entered against Bon in the personal injury action.  The NBIS/CTIS entities 

first hired Volk to file a motion to set aside the default judgment, which the district court 

denied on September 19, 2020.  See Exhibit “11.”  Following the denial of that motion, 

NBIS/CTIS hired appellate counsel to file a motion for rehearing and to alter or amend 

the judgment and order denying Rule 60(b) relief, which the Court also denied.  See 

Exhibit “12.”  NBIS/CTIS also simultaneously filed a notice of appeal on behalf of 

“Bon.”  See 10/20/20 Notice of Appeal, attached as Exhibit “15.”  It is certainly 

predictable that the only actions taken by NBIS/CTIS on Bon’s behalf occurred when 

their financial interests became implicated.  It is also confounding that NBIS/CTIS seek 

to stay this matter on account of the Liquidation Order entered against Windhaven 

when Windhaven, an insolvent insurer, lacks the money to fund NBIS and CTIS’s feeble 

attempt to avoid the default judgment.  The Second Amended Complaint makes it plain 

that Sanchez has no viable claim to submit pursuant to the Liquidation Order because 

Windhaven is not financially responsible for Sanchez’s claim arising from a pre-sale ATX 

insurance policy. 

III. 

LEGAL ARGUMENT 

NBIS and CTIS first contend this matter should be stayed pending adjudication 

of the appeal they have effectuated in the personal injury action and the lifting of the 
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Liquidation Order.  Both of these arguments are not persuasive because they are based 

on two legally flawed premises: (1) that the default judgment is somehow not final; and 

(2) that the Liquidation Order applies to these proceedings.  NBIS and CTIS set forth 

even weaker arguments requesting the dismissal of Sanchez’s claims against them 

because she has failed to state a claim upon which relief may be granted.  Sanchez 

provides detailed allegations in her Second Amended Complaint to establish NBIS and 

CTIS’s roles and involvement as joint venturers with ATX and DMA as it relates to the 

mishandling of Sanchez’s bodily injury claim and her personal injury lawsuit.  It is ironic 

that NBIS and CTIS wish to hold Sanchez to a more exacting pleading standard even 

though NBIS and CTIS possess all of the documents that most certainly validate 

Sanchez’s claims.  For the reasons set forth below, NBIS and CTIS’s requests for 

dismissal or a stay are not meritorious and warrant a complete denial of their Motion. 

A. Standard of Review Governing Dismissal Under NRCP 12(b)(5) 

NRCP 12(b)(5) states that a claim may be dismissed for “failure to state a claim 

upon which relief can be granted.”  Simpson v. Mars Inc., 113 Nev. 188, 190 (1997).  The 

standard of review to dismiss a claim under NRCP 12(b)(5) is rigorous.  Sanchez v. Wal-

Mart Stores, Inc., 125 Nev. 818, 823 (2009).   The district court “must construe the 

pleading liberally and draw every fair inference in favor of the nonmoving party” and 

“all factual allegations of the complaint must be accepted as true.”  Simpson, 

113 Nev. at 190 (emphasis added.)  “A complaint will not be dismissed for failure to state 

a claim unless it appears beyond a doubt that the plaintiff could prove no set of facts 

which, if accepted by the trier of fact, would entitle him or her to relief.”  Id. (emphasis 

added.) 

“Because Nevada is a notice-pleading jurisdiction, our courts liberally construe 

pleadings to place into issue matters which are fairly noticed to the adverse party.”  Hay 

v. Hay, 100 Nev. 196, 198 (1984).  In asserting a claim for relief, the pleading “shall 

contain (1) a short and plain statement of the claim showing that the pleader is entitled 

to relief, and (2) a demand for judgment for the relief the pleader seeks.”  Nev. R. Civ. P. 

8(a); Swartz v. Adams, 93 Nev. 240, 245 (1977).  It “shall be simple, concise, and direct,” 

and no technical forms of pleading are required.  Nev. R. Civ. P. 8(e)(1).  Nevada pleading 
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requirements do not necessitate the legal theory relied upon to be correctly identified.  

Swartz, 93 Nev. at 245.  The pleading of legal or factual conclusions is sufficient so long 

as the pleading gives fair notice of the nature and basis of the claim.  Crucil v. Carson 

City, 95 Nev. 583, 585 (1979).  Discovery may later disclose the facts needed to support 

these conclusions, but for pleading purposes, conclusions alone are sufficient to 

withstand review under NRCP 12(b)(5).  Id.  The rationale behind the liberal pleading 

requirements of NRCP 8 centers on providing notice to the defendant of the tortious or 

wrongful conduct alleged, which is consistent with Nevada’s status as a notice-pleading 

state.  Western States Constr. v. Michoff, 108 Nev. 931, 936 (1992). 

B. NBIS and CTIS Fail to Articulate any Legitimate Basis to Justify 
Entering a Stay in this Action 

 
A trial court has the discretion to stay an action pending resolution of separate 

proceedings that may impact a case.  Leyva v. Certified Grocers of Cal., Ltd., 593 F.2d 

857, 863 (9th Cir. 1979).  This discretion “is appropriately used when the resolution of 

another matter will have a direct impact on the issues before the court, substantially 

simplifying the issues presented.”  Dowkin v. City & Cty. of Honolulu, Case No. 10-00097 

LEK-RLP, 2014 U.S. Dist. LEXIS 138375, at *16 (D. Haw. Sep. 30, 2014) (citing 

Mediterranean Enters. v. Ssangyong Corp., 708 F.2d 1458 (9th Cir. 1983)).  NBIS and 

CTIS do not articulate how resolution of the appeal in the personal injury matter will 

have a direct impact by simplifying the issues before this Court.  Instead, they rely on 

inapposite caselaw to somehow legitimize their contention that the underlying default 

judgment is not final for purposes of this action.  This argument failed when DMA first 

presented it to this Court and nothing has changed to warrant a stay on this basis now. 

1. The outcome of “Bon’s appeal” does not impact the finality of the 
default judgment to justify a stay 

 
A point lost upon NBIS and CTIS is that by securing a judicial assignment of 

Bon’s rights, Sanchez has stepped into the shoes of Bon to enforce the default judgment 

against Defendants to aid her collection efforts.  Even though the default judgment 

remains final and valid, NBIS and CTIS never posted a supersedeas bond or other bond 

or security that is required to stay the personal injury action pursuant to NRCP 62(d).  
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Yet, NBIS and CTIS somehow believe they are entitled to a stay in this action.  Because 

there has been no bond posted in the personal injury action, Sanchez remains free, as a 

judgment creditor, to pursue collection efforts to satisfy the default judgment.  This is a 

direct action to collect upon the final default judgment that is no different than any other 

method of collection available to a judgment debtor under Nevada law.  See Gallegos v. 

Malco Enters. of Nev., 127 Nev. 579, 583 (2011) (“[A] district court may assign a 

judgment debtor’s right of action to a judgment creditor in execution of a judgment . . .”).  

Because the personal injury action and resulting default judgment are not subject to a 

stay, NBIS and CTIS cannot use this action to thwart Sanchez’s collection efforts by 

requesting a stay.   

NBIS and CTIS also rely on the same failed premise that their convenient attempt 

to use Bon to avoid financial responsibility for the default judgment through an appeal 

negates the finality of the default judgment.  This is legally incorrect because of the 

prevailing circumstances giving rise to the appeal in the personal injury action. 

The default judgment was entered against Bon on July 19, 2019.  See Exhibit 

“2.”  On January 17, 2020, nearly six months or 180 days after the default judgment 

was entered, NBIS and/or CTIS, used Bon to file a motion to set aside the default 

judgment pursuant to NRCP 60(b).  NBIS and/or CTIS took this action solely to avoid 

financial responsibility for the resulting default judgment, not to protect or otherwise 

serve the interests of Bon.  NRCP 60(c) addresses the interplay between filing a Rule 

60(b) motion and the finality of the judgment entered: 

(c) Timing and Effect of that Motion 

. . . 

(2) Effect on Finality.  The motion does not affect the 
judgment’s finality or suspend its operation. 
(emphasis added). 
 

NBIS and/or CTIS only used Bon to file a motion to set aside the default judgment, 

which was denied well after August 19, 2019, the deadline to appeal the default 

judgment.  See Nev. R. App. P. 4(a)(1).  This is precisely why an order denying a motion 

seeking relief pursuant to NRCP 60(b) is independently appealable and the only 
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substantive order on appeal before the Nevada Supreme Court.  See Holiday Inn 

Downtown v. Barnett,  103 Nev. 60, 63 (1987); see also, Miller v. Freeman, No. 75291, 

2018 Nev. Unpub. LEXIS 332, at *1 (Apr. 16, 2018) (“unpublished decision”) (“[A]n order 

denying a motion seeking NRCP 60(b) relief is independently appealable).  Therefore, 

the finality of the default judgment was not impacted when the district court denied 

NBIS and CTIS’s NRCP 60(b) motion to set aside and is not now impacted by their 

appeal of that order. 

Even NBIS and CTIS’s subsequent filing of a motion to alter or amend the 

judgment pursuant to NRCP 59(e) on October 19, 2020 has not impacted the finality of 

the default judgment.  A party must file his notice of appeal after entry of a written 

judgment or order no later than 30 days after the date such judgment or order is entered.  

Nev. R. App. P. 4(a)(1).  NRCP 59(e) allows a party to file a motion to alter or amend a 

judgment no later than 28 days after service of written notice of entry of judgment.  

Motions filed with the district court pursuant to NRCP 59 toll the time period for a party 

to file their notice of appeal of a judgment or order.  See Nev. R. App. P. 4(a)(4); see also, 

Winston Prods. Co. v. Deboer, 122 Nev. 517, 519-20 (2006).  However, NBIS and CTIS 

failed to timely toll the 30-day time period to appeal the default judgment because their 

NRCP 59(e) motion was never filed until over a year after the 30-day time period to 

appeal the default judgment expired.  Therefore, the pending appeal addresses only: (1) 

the order denying the motion to set aside the default judgment and (2) the order denying 

the motion to alter or amend the order denying Rule 60(b) relief, not the default 

judgment.  The default judgment entered against Bon remains final.  Accordingly, 

Sanchez can proceed with her claims for breach of contract, breach of the implied 

covenant of good faith and fair dealing, and violation of Nevada’s Unfair Claims 

Practices Act. 

NBIS and CTIS’s reliance on Branch Banking & Tr. Co. v. Nev. Title Co., Case 

No. 2:10-CV-1970 JCM (RJJ), 2011 U.S. Dist. LEXIS 40948 (D. Nev. Ap. 13, 2011) is not 

persuasive.  In Branch Banking, the district court determined the bad faith claim was 

not ripe because the policy stated the insurer shall have no liability until there was a 

final disposition of all appeals, not just because an appeal was pending.  2011 U.S. Dist. 
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LEXIS 40948, at *10-11.  There is no such similar policy language here that NBIS and 

CTIS identify.  NBIS and CTIS’s reliance on Smenza v. Nevada Medical Liability Ins. 

Co., 104 Nev. 666, 668 (1988) is similarly unavailing.  In Smenza, the Court determined 

a legal malpractice claim did not accrue because the judgment in the action in which the 

alleged malpractice took place was timely appealed and, as a result, no damages were 

sustained.  104 Nev. at  185-86.  As Sanchez demonstrates above, she has established 

her damages because the finality of the default judgment is not impacted in any way by 

the pending appeal.  Therefore, her damages are established and allow her to maintain 

this bad faith action against all Defendants, including NBIS and CTIS. 

2. The Liquidation Order entered against Windhaven is Not Applicable 
 

NBIS and CTIS’s attempt to use the Liquidation Order entered against 

Windhaven to avoid litigating this matter is laughable.  NBIS and CTIS know that 

Windhaven did not assume any financial responsibility or control over any ATX 

automobile liability insurance policies that were previously issued as part of its 

acquisition of ATX.  NBIS’s counsel affirmatively made these representations to the 

Nevada federal district court in Hayes less than two years ago.  Those statements 

constitute judicial admissions of fact that are binding on NBIS and CTIS.  See Purgess 

v. Sharrock, 33 F.3d 132, 144 (2d. Cir. 1994) (“A court can appropriately treat statements 

in briefs as binding judicial admissions of fact”); see also, Baxter v. MBA Group Ins. Trust 

Health & Welfare Plan, 958 F. Supp. 2d 1223, 1233 (W.D. Wash. 2013) (citing Gospel 

Missions of Am v. City of L.A., 328 F.3d 548, 557 (9th Cir. 2003)).  NBIS and CTIS 

retained financial responsibility and control over any claims arising from ATX’s pre-sale 

insurance policies.  If the opposite were true, NBIS and CTIS would have provided the 

appropriate documentation to prove it.  No such documents exist.  This is precisely why 

representatives from NBIS and/or CTIS attended the NRAP 16 settlement conference 

in the personal injury action.  See Declaration of Kevin T. Strong, at p. 2, ¶ 6, attached 

as Exhibit “16.”  NBIS and/or CTIS also offered money in excess of the minimum 

$15,000.00 policy limits available under the relevant ATX policy that covered Bon.  Id. 

at p. 2,  ¶ 7.  This directly negates the applicability of the Liquidation Order entered 

against Bon as well as the relevant provisions of the Nevada Insurance Guaranty 
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Association, which governs claims arising from policies underwritten by insolvent 

insurers: 

The obligation of the Association to pay a covered claim is 
limited to the payment of: 
 
. . . 
 
(3) The limit specified in a policy or $300,000, whichever 
is less, for each occurrence for any covered claim other 
than a covered claim specified in subparagraph (1) or (2). 
 

See Nev. Rev. Stat. 687A.060(1)(a)(3) (emphasis added). 

Windhaven is not a party to this litigation.  ATX’s status as a party to this 

litigation does not alter or change the Court’s analysis because Windhaven never 

assumed financial responsibility or control over ATX insurance policies issued before the 

acquisition, including the ATX policy that covered Bon.  As a result, Sanchez has no 

viable claim to even present to the Texas Liquidator.  There has been no documentary 

evidence disclosed to refute this fact or the substantive factual allegations set forth in 

Sanchez’s Second Amended Complaint.  This further negates the legitimacy of NBIS and 

CTIS’s request for a stay under any scenario. 

C. Sanchez States Plausible Claims for Relief Against NBIS and CTIS Given 
The Detailed Facts Alleged in Her Second Amended Complaint 

 
NBIS and CTIS conveniently ignore the factual allegations supporting her claims 

for breach of contract and bad faith while simultaneously seeking to hold her to an overly 

detailed and exacting pleading standard that contravenes Nevada law.  NBIS and CTIS 

also overlook that the existence of a contractual relationship is not a prerequisite to 

pursue claims for breach of contract and insurance bad faith.  Albert H. Wohlers & Co. 

v. Bartgis, 114 Nev. 1249, 1262 (1998).  Wohlers involved an insured’s claims for breach 

of contract and bad faith against her health insurer, Allianz Life Insurance Company of 

North America and Wohlers, the administrator of the policy.  Id. at 1252.  The claims 

stemmed from Allianz and Wohlers’s failure to provide coverage for certain costs 

incurred by the insured during her hospital stay based on a new policy term that was 

not told to the insured.  Id.  At trial, the insured was awarded extensive damages by the 

jury.  Id.   One of the issues on appeal centered on whether the law supported the jury’s 
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determination that Wohlers was liable for breach of contract and bad faith even though 

it was not a party to the insurance contract.  Id. at 1262.   

The Nevada Supreme Court recognized an exception to the general rule that only 

parties to a contract are liable for claims arising from the contract:   

However, according to a well-established exception to this 
general rule, where a claims administrator is engaged in 
a joint venture with an insurer, the administrator 
may be held liable for its bad faith in handling the 
insured’s claim, even though the organization is not 
technically a party to the insurance policy. 
 

Wohlers, 114 Nev. at 1262 (emphasis added). 

The Wohlers Court concluded that Wohlers and Allianz were involved in a joint 

venture sufficient to expose Wohlers to liability on all contract claims and bad faith 

claims.  Id.  The Wohlers Court specifically relied on evidence that showed Wohlers 

performed various administrative tasks for Allianz that included billing and collecting 

premiums and paying and adjudicating claims to establish the presence of a joint 

venture relationship.  Id. 

Sanchez does not attempt “to end-run the lack of contractual privity” in her 

Second Amended Complaint.  See Motion, at 12:5-6.  Rather, she sets forth, in 

substantial detail, how NBIS, the parent company of ATX, and CTIS, its affiliate, 

retained financial responsibility and control over all ATX insurance policies issued prior 

to the sale of ATX to Windhaven.  See SAC, at pp. 5-6, ¶¶ 21-25.  Sanchez details how 

CTIS, an affiliated company of NBIS, executed a “Claims Administration Agreement 

whereby DMA agreed to perform claims adjustment and administrative services for 

claims and loses arises from policies issued by affiliated companies.  Id. at p. 6, ¶ 26.  

ATX was one of those affiliated companies because Windhaven did not “purchase or 

assume control over any ATX liability insurance policies issued before the sale, including 

the subject ATX Insurance Policy.”  Id. at p. 8, ¶ 30.  Even NBIS and ATX’s counsel in 

the Hayes federal court action admitted NBIS “retained financial responsibility for 

claims relating to insurance policies that were issued prior to the sale of ATX to 

Windhaven” and “agreed to indemnify ATX.”  Id. at p. 8, ¶ 31; see also, Exhibit “9,” at 

3:18-20, 4:17-19.  In turn, CTIS tendered a settlement check “for the benefit of ATX.”  
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See Exhibit “10.”  NBIS and CTIS have taken actions consistent with the obligations 

they assumed under the ATX insurance policies. Therefore, DMA performed claims 

adjusting services for the benefit of both NBIS, as the parent company and indemnitor 

for policies issued by ATX, and CTIS, the entity that reserved extensive control over 

DMA’s administration of claims arising from ATX policies.  Suggesting NBIS, CTIS, 

ATX, and DMA did not possess a joint financial interest to act for the benefit of each 

other through their joint management, investigation, evaluation, adjustment, and 

handling of bodily injury claims defies all logic and commonsense.   

NBIS and CTIS’s characterization of Sanchez’s factual allegations as “vague and 

insufficient to survive a motion to dismiss” is similarly unavailing.  See Motion, at 12:11-

12.  To support this assertion, NBIS and CTIS rely on the federal court’s heightened 

pleading standard that is wholly inconsistent with Nevada’s well-established notice 

pleading standard.  NBIS and CTIS also overlook that a joint venture does not have to 

be extensive to hold them responsible for breach of contract and insurance bad faith.  

Wohlers, 114 Nev. at 1262 (citing Farr v. Transamerica Occidental Life Ins. Co., 699 P.2d 

376, 386 (Ariz. Ct. App. 1984)).  In Farr, which the Wohlers Court solely relied upon, the 

Arizona Court of Appeals noted that all of the features of a joint venture, such as profit 

and loss sharing, need not be present to establish claims for breach of contract and bad 

faith.  699 P.2d at 386.  Yet, NBIS and CTIS somehow expect Sanchez to plead, with 

particularity, their various administrative responsibilities, and profit-sharing details 

when not a single document has yet to be produced by any entity in this action.  Not only 

is this expectation completely unreasonable, but it also discounts the nature of the 

allegations made in Sanchez’s Second Amended Complaint based on the limited amount 

of information in her possession.  Sanchez’s Second Amended Complaint details the 

interrelationship between NBIS, CTIS, ATX, and DMA based on their respective 

financial and administrative roles for claims arising from ATX policies with precision.  

Viewing those factual allegations and the reasonable inferences therefrom in a light 

most favorable to Sanchez sufficiently defeats NBIS and CTIS’s request for dismissal 

pursuant to NRCP 12(b)(5). 
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NBIS and CTIS’s request for dismissal of Sanchez’s third claim for violation of 

Nevada’s Unfair Claims Practices Act is premature.  The Wohlers Court concluded that 

liability for a violation of Nevada’s Unfair Claims Practices Act is limited to insurers or 

a company as defined by NRS 686A.330(2).  114 Nev. at 1264.  “Company means a person 

engaged in the business of entering into agreements . . . .”  Nev. Rev. Stat. 686A.330(2).   

Agreement means a contract between a person and an 
insured or prospective insured under which the person 
agrees to pay a premium in advance on behalf of the 
insured or prospective insured in exchange for repayment 
of the amount advanced with interest or for some other 
consideration. 
 

Nev. Rev. Stat. 686A.330(1).  

Here, Sanchez alleges “NBIS and/or CTIS assumed the indemnity obligations of 

ATX and is financially responsible for damages arising from Sanchez’s claim against the 

ATX Insurance Policy that covered Bon at the time of the April 28, 2015 motor vehicle 

collision.”  See SAC, at pp. 8-9, ¶ 34.  NBIS should be treated as an insurer because it 

assumed ATX’s indemnity obligations as part of its retention of all insurance policies 

underwritten by ATX before it was sold to Windhaven.  NBIS’s counsel admitted this to 

be true.  See Exhibit “9,” at 3:18-20.  It is logical to infer that, as the entity that assumed 

indemnity obligations, NBIS also received any premiums that continued to be paid by 

ATX insureds post-sale.  Under this factual scenario, NBIS also qualifies as a “Company” 

subject to liability for a violation of Nevada’s Unfair Claims Practices Act.  Wohlers, 114 

Nev. at 1264.   

Although CTIS characterizes itself as a claims administrator, Sanchez properly 

alleges CTIS may also have assumed ATX’s indemnity obligations.  Specifically, CTIS 

was the named payee “for the benefit of ATX Premier Insurance Company” that 

tendered a settlement check in the Hayes federal action for a claim arising from a 2014 

ATX insurance policy.  See SAC, at pp. 8-9, ¶¶ 34-35; see also, Exhibit “10.”  This creates 

a logical inference that CTIS also, or in conjunction with NBIS, retained the indemnity 

obligations arising from pre-sale ATX insurance policies.  At this early stage of litigation, 

Sanchez should be permitted to conduct detailed discovery addressing the connection 

between NBIS and CTIS as it relates to the handling and administration of claims 
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arising from policies issued by ATX.  An early dismissal of Sanchez’s well-founded claims 

against NBIS and CTIS will unfairly hinder those discovery efforts, particularly when 

NBIS and CTIS downplay the significance of their alleged involvement in this case.  

Based on the Nevada’s liberal pleading standard, NBIS and CTIS fail to satisfy the 

burden required to show Sanchez fails to state claims upon which relief can be granted 

pursuant to NRCP 12(b)(5). 

IV. 

CONCLUSION 

 Based on the foregoing facts, law, and analysis, Plaintiff Diane Sanchez 

respectfully requests this Court to DENY Defendants Nationsbuilders Insurance 

Services, Inc. and NBIS Construction & Transport Insurance Services, Inc.’s Motion to 

Dismiss Second Amended Complaint, or in the Alternative, Motion to Stay Proceedings 

in its entirety. 

 DATED this 5th day of August, 2021. 
 
     PRINCE LAW GROUP 
 
 
 

 
     /s/ Kevin T. Strong   

      DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, Nevada 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Attorneys for Plaintiff 
Diane Sanchez 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of PRINCE LAW 

GROUP, and that on the 5th day of August, 2021, I caused the foregoing document 

entitled PLAINTIFF DIANE SANCHEZ’S OPPOSITION TO DEFENDANTS 

NATIONSBUILDERS INSURANCE SERVICES, INC. AND NBIS 

CONSTRUCTION & TRANSPORT INSURANCE SERVICES, INC.’S MOTION 

TO DISMISS SECOND AMENDED COMPLAINT, OR IN THE ALTERNATIVE, 

MOTION TO STAY PROCEEDINGS to be served upon those persons designated by 

the parties in the E-Service Master List for the above-referenced matter in the Eighth 

Judicial District Court E-Filing System in accordance with the mandatory electronic 

service requirements of Administrative Order 14-2 and the Nevada Electronic Filing 

and Conversion Rules. 

Robert E. Schumacher 
Wing Yan Wong 
GORDON REES SCULLY MANSUKHANI, LLP 
300 South 4th Street 
Suite 1550 
Las Vegas, Nevada 89101 
Attorneys for Defendant 
DMA Claims Management, Inc. 
 
John H. Podesta 
Christopher Phipps 
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP 
6689 Las Vegas Boulevard South 
Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Defendant 
Windhaven National Insurance Company  
f/k/a ATX Premier Insurance Company 
 
Joseph P. Garin 
Megan H. Thongkham 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive 
Suite 120 
Las Vegas, Nevada 89144 
Attorneys for Defendants 
NationsBuilders Insurance Services, Inc. and 
NBIS Construction & Transport Insurance Services, Inc. 
 
 
                                        /s/ Kevin T. Strong      

An Employee of PRINCE LAW GROUP 
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