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No. 4 335 OFFICIAL
of the

TEXAS CO4IlSSIONER OF INSURANCE

Date: MAR 0 32016

Subject Considered:
Acquisition of

ATX Premier Insurance Company
Dallas. Texas

by
Windhaven National Holding Company

a Florida corporation
HCS No. 990473

Consent Order

General remarks and official action taken:
The commissioner of insurance considers the application of Windhaven National Holding
Company. (Windhaven). for approval of its acquisition of control of ATX Premier Insurance
Company. (ATX).

As shown by their signatures, the authorized representatives for Windhaven National Holding
Company agree and consent to the entry of this order and request that the commissioner informally
dispose of this matter pursuant to the provisions of Tex, Ins, Code §36.104, Tex. Gov’t Code
§2001.056, and 28 Tex. Admin. Code §1.47.

Jurisdiction

The com.missioner has jurisdiction over the application under Tex. ins. (%...xle § $21157 and 28
Tex.. Adr..in, Code. 5 7205.

Fndines of Fact

Based upon the information submitted to and tevle\ed h Texas Department of Insurance staff.

the commissioner makes the following findings of fact:

I. ATX is a domestic property and casualty insurance company.

2. Windhaven will acquire control of AIX through the purchase ot I U0f of the issued and
outstanding common capital stock ot ATX for 87,500,000 cash.

RPI.APP.000262
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Page 2 of 5 Pages

3 No e idence w a preenied that any of the e cuts or conditions listed in Tex. in’.. Code
523.1 571b) would occur or exist alter the acquisitioli of coiiirol.

4. In siening the order, k indhaven agrees that it will not cause ATX to pa any di\ idends
or other distributions to shareholders or accept dt idends trom L\ IX for fix e years from
the date of the acquisition of A I’X without prior written appro al of the commissioner,

5. In signing this order, V indhax en agrees and represents to the commissioner that AiX
will not exceed a : 1 ratio of net rtten premiums to capital and surplus.

Conclusions of Law

Based on the findings of fact, the commissioner makes the following conclusions of law:

1. The proposed acquisition of control by Windhaven National Holding Company to
acquire l00° of the issued and outstanding common capital stock of Al X Premier
Insurance Company constitutes a change of control under the prox isions of Tex. Ins
Code §* 823 151 and 823.154.

2. There is no evidence that any of’ the events or conditions listed in Tex. Ins. Code
* 823.157tb. would occur or exist after the acquisition of control.

3. Upon review of the representations and information provi(led. no evidence was
presented on which the commissioner could predicate a denial of the acquisition of
control under Tex. Ins. Code § 823.157.

4. Windhaven knowingly and xoluntanly waixes all procedural rights, including but riot
limited to notice of hearing, a public hearing, a proposal for decision, rehearing by the
commissioner, and udicial rexiew of this administrative action as proxidcd for n lex
Ins Code § 36 ‘01 36.205 and lex Oov’t Code § ‘001.051 001 052. 2001 45
in I NXO.l46

I lie oii iiu nci appr’u ‘. thC J.qitis1tiun oniio1 of \ I N Pcnuer InuranLc (‘urupans h\
\\ indhai Cfl Nat )nai iIohiing C onqxm

I he aLunI1tinn 0 coutrut . o A I N nirut h completed nut Later than rha 9i La da trom thc date ur
this ordei s ieuired hs Tc\ Ins. (Lade 5 IbOi a)

If the acquisition of c ntrol of \TX Premiei lnsuiance Company is not completed on or heloic
the 90 day after the date of this order and Windhaven National Holding Company has not
obtained an extension of tin e in writine to complete the acquisition of ontro1 by the
commissioner as required by I cx. Ins. Code § 823. I (0(a), this order expires, Windhaven

RPI.APP.000263



4 3 r5ssioners Order
X I X Premier Insurance Company
IICS No. 990173
Page 3 of 5 Pages

National Holding Company will be required to submit a new application to the commissioner for
review and appruval.

I his oider amends the limitations on XIX Premier Insurance Company set out in the Fehiuary
22, 2013, Commissioner Order Number 2309.

The commissioner orders Windhav en not to cause A I X to pay any div idends or other
distributions to shareholders and or accept dividends from ATX tor fiv e years from the date of
the acquisition of AIX without prior written appro a! of the .ommisioner.

I he comInissioner orders \ I X not to exceed a 3: 1 ratio ot net written premiums to capital and
surplus.

David C. Mattax
Com issioner of I surance

By
Doug
Deputy Commissi r
Financial Regulation Division
Commissioners Order No. 3632

RPI.APP.000264
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Co missioner s Order
AIX Premiei Insurance Company
HCS No, 990473
Page 4 of 5 Pages

Recommended h:

IWae Nowak, \nal’st
FinaiZDial nalvsis Section
Financial Regulation Division

Reieed by:

Teresa Saldana, Chief Anahst
Financial Analysis Section
Financial Regulation Division

Reviewed by:

Margaret JonSi. Attorney I

Office of Financial Counsel
Legal Di ision

RPI.APP.000265



4335

Coi.ssitur Order
?OIOK Pretnier asaranco Company
OHS No. 9Qf473
Page 5 ot 5 Pages

3 ‘1 9 1

________

WindhavetflSfrCdbiflokflng Company
_/-.•v

.,Z/7
j<’ ,

/ c /

nrt ed
/7 yrjt fa t)U ki I

Title

AFFIDAVIT
BEFORE ME. the undersigned notary public, personally appeared

c. and stated the lollowina after being sworn:

My name nnmv Whited, i am or /uuncl mind, eaoaoie or making mis :aaemen. and i
am personally atquaineu witH the tacts statec n tht order and arrloasit,

1. 1 am the Preident of Wmdhaven Nartonal Holdtno Cunraaov and I am authorized to make
this statement. I agree to the terms and exeattie thts Concm Order on behalf of Windhasen
Nat tonal I folding Company.

3. Wndhver3 National Holding Company agrees with and consetyis to the tssnance and
service or g iutooing Consent order to he snic u a theL3InhitiasKmçt

/ Signature

SWORN TO AND SUBSCRIBED heiTre me/he:. onderstatefa authority by the President of
Windhaven Nationa:1 Holding Company on this/NC. day of NC2sgX52ifl< 2.01:6.

Ci,,,,

/7

3*_.:Z

bafaure of Notahy Public 3
\crr\ Public in and tar St ate a f

fai :1 —.

NANCY GONZALEZ
Notary Public State of Fiorda

My Comm. Expires Apr 24, 2016
Commission # FE 192204
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-15-722815-CDiane  Sanchez, Plaintiff(s)

vs.

Blas Bon, Defendant(s)

DEPT. NO.  Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/19/2020

William Volk wvolk@klnevada.com

Joanne Hybarger jhybarger@klnevada.com

Lennie Fraga lfraga@klnevada.com

Bernita Lujan . blujan@messner.com

Dana Marcolongo . dana@tplf.com

Jenny Marimberga . jenny@tplf.com

Kimberly Shonfeld . kshonfeld@messner.com

Lauren Pellino . lpellino@tplf.com

Lindsay Reid . lindsay@tplf.com

Michael Meyer . cmeyer@messner.com

Renee Finch . rfinch@messner.com
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William Schuller wschuller@klnevada.com

Cindy Kishi ckishi@klnevada.com

eFiling District nvdistrict@klnevada.com

Tracey Zastrow tzastrow@messner.com

Michael T. Nixon . mnixon@messner.com

E Service eservice@egletlaw.com

Suri Guzman sguzman@nevadafirm.com

Lisa Lee llee@thedplg.com

Eservice Filing eservice@thedplg.com

William Volk wvolk@nevadafirm.com
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-15-722815-C

Negligence - Auto November 24, 2020COURT MINUTES

A-15-722815-C Diane  Sanchez, Plaintiff(s)
vs.
Blas Bon, Defendant(s)

November 24, 2020 09:00 AM Motion for Rehearing and to Alter or Amend the Judgment and 
Order Denying Rule 60(b) Relief

HEARD BY: 

COURT CLERK:

COURTROOM: Delaney, Kathleen E.

Boyle, Shelley

RJC Courtroom 15B

JOURNAL ENTRIES

Counsel appeared telephonically.

Extensive arguments by counsel regarding Pltf's. attempts at service upon Deft. Bon, the 
contact information Mr. Bon provided following the accident, Mr. Bon's transient status, and 
Deft's. standing as a permissive user of the vehicle; he was not a policy holder.  Additional 
arguments regarding the rules the Court should apply and Deft's. counsel's relationship as 
counsel for the insurance company.  

COURT ADVISED, It is DECLINING to GRANT the Motion and STATED FINDINGS.  We have 
assessed these efforts at different times and in different ways for different reasons questioning 
if there should have been a Default Judgment and if the Default Judgment should have been 
at the amount that it is at.  Court does NOT see a sufficient basis here that due diligence was 
lacking.  There was for the Court's prospective appropriate due diligence.  COURT STATED 
FURTHER FINDINGS.  COURT does NOT believe an Evidentiary Hearing is necessary, It 
does not really believe these factors into the dispute. Court does NOT FIND the judgment 
void, COURT FINDS that there was appropriate, diligent efforts to serve and that substitute 
service was appropriate based upon the totality of the circumstance here, not withstanding the 
fact that there could have been additional efforts.  ADDITIONAL FINDINGS STATED.  Court 
does NOT think that there is any traction for any argument that the pleading of jurisdictional 
minimums now somehow now binds parties to the minimums for default.  Mr. Prince is to 
prepare the Order, provide a copy to opposing counsel for review as form and content, and 
return it back to the Court within 10 days.

PARTIES PRESENT:
Abraham G. Smith Attorney for Cross Defendant, Defendant

Daniel   F. Polsenberg Attorney for Cross Defendant, Defendant

Dennis   M Prince Attorney for Plaintiff

William   P Volk Attorney for Cross Defendant, Defendant

RECORDER:

REPORTER: Tavaglione, Dana J.

Page 1 of 1Printed Date: 12/3/2020 November 24, 2020Minutes Date:

Prepared by: Shelley Boyle
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NOAS 
WILLIAM P. VOLK (SBN 6157) 
wvolk@nevadafirm.com 
HOLLEY DRIGGS 
400 S. Fourth Street, Suite 300 
Las Vegas, NV 89101 
Tel: (702) 791-0308 
Fax: (702) 791-1912 
 
Daniel F. Polsenberg (SBN 2376) 
dpolsenberg@lrrc.com 
Abraham G. Smith (SBN 13250) 
Asmith@lrrc.com 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169-8996 
Tel:  (702) 949-8200 
 
Attorneys for Defendant BLAS BON 
 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
DIANE SANCHEZ, 

Plaintiff, 

vs. 

BLAS BON, individually; JOSEPH ACOSTA, 
individually; DOES I - X, and ROE 
CORPORATIONS I - X, inclusive, 

Defendants. 

Case No. A-15-722815-C  
 
Dept. No. 25 
 

NOTICE OF APPEAL 

 
 
 

 
JOSEPH ACOSTA, individually; and 
WILFREDO ACOSTA, individually, 
 
 Cross-Claimants, 
 
 vs. 
 
BLAS BON, individually, 
 
 Cross-Defendant. 
 

 

      

Case Number: A-15-722815-C

Electronically Filed
10/20/2020 1:38 PM
Steven D. Grierson
CLERK OF THE COURT

Electronically Filed
Oct 23 2020 10:28 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81983   Document 2020-38883RPI.APP.000326
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Please take notice that defaulted defendant Blas Bon hereby appeals to the Supreme Court of 

Nevada from: 

1. All judgments and orders in this case; 

2. “Order Denying Defendant Blas Bon’s Motion to Set Aside Default Judgment,” filed 

September 19, 2020, notice of entry of which was served electronically on September 21, 2020 

(Exhibit “A”); and 

3. All judgments, rulings and interlocutory orders made appealable by the foregoing. 

Dated this 20th  day of October, 2020. 

 

HOLLEY DRIGGS 

 

By:  /s/ William P. Volk  
400 S. Fourth Street, Suite 300 
Las Vegas, NV 89101 
Tel: (702) 791-0308 
 
 
DANIEL F. POLSENBERG (SBN 2376) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
 
Attorneys for Defendant BLAS BON 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 20th day of October, 2020 service of the above and foregoing 

“Notice of Appeal” was made upon each of the parties via electronic service through the Eighth 

Judicial District Court’s Odyssey E-file and Serve system. 

 

 

/s/ Suri Guzman      
An Employee of HOLLEY DRIGGS 
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OPPM 
DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
PRINCE LAW GROUP 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, NV 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Email: eservice@thedplg.com 
Attorneys for Plaintiff 
Diane Sanchez 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
Case No. A-19-805351-C 
Dept. No. XIII 
 
 
 

PLAINTIFF DIANE SANCHEZ’S 
OPPOSITION TO NON-DEFENANT 

WINDHAVEN NATIONAL 
INSURANCE COMPANY’S MOTION 
TO STAY PENDING: LIFTING OF 

THE TEXAS INJUNCTION 
 

Hearing Date: September 20, 2021 
Hearing Time: 9:00 a.m. 

 
 
 
 
 
 
 
 
 
 

Plaintiff DIANE SANCHEZ, by and through her counsel of record, Dennis M. 

Prince and Kevin T. Strong of PRINCE LAW GROUP, hereby submits her Opposition to 

Non-Defendant Windhaven National Insurance Company’s Motion to Stay Pending: 

Lifting of the Texas Injunction. 

. . .

DIANE SANCHEZ, 
 
                        Plaintiff, 
 
vs. 
 
ATX PREMIER INSURANCE COMPANY 
now known as WINDHAVEN NATIONAL 
INSURANCE COMPANY, a foreign 
corporation; NATIONSBUILDERS 
INSURANCE SERVICES, INC., a foreign 
corporation; NBIS CONSTRUCTION & 
TRANSPORT INSURANCE SERVICES, 
INC., a foreign corporation; DMA CLAIMS 
MANAGEMENT, INC., a foreign 
corporation; BLAS BON, an individual; 
DOES I-X; and ROE CORPORATIONS I-
X, inclusive, 
 
                      Defendants. 

Case Number: A-19-805351-C

Electronically Filed
9/3/2021 5:44 PM
Steven D. Grierson
CLERK OF THE COURT
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This Opposition is based on the pleadings and papers on file in this action, the 

Memorandum of Points and Authorities set forth herein, the exhibits attached hereto, 

and any argument this Court wishes to entertain at the hearing of this matter. 

DATED this 3rd day of September, 2021. 
 
     PRINCE LAW GROUP 
 
 
 
 
 
     /s/ Kevin T. Strong   

      DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, Nevada 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Attorneys for Plaintiff 
Diane Sanchez 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

In an act of desperate defiance, Non-Defendant Windhaven National Insurance 

Company (“Windhaven”) misleads this Court regarding its alleged involvement in this 

proceeding and, in turn, the applicability of the Texas State Court’s Order Appointing 

Liquidator, Permanent Injunction and Notice of Automatic Stay (“Liquidation Order”).  

While Windhaven acquired Defendant ATX Premier Insurance Company (“ATX”) in 

March of 2016, the acquisition did not include the assumption of financial responsibility 

and control over ATX liability insurance policies that were underwritten, pre-sale.  

Instead, Defendant NationsBuilders Insurance Services, Inc. (“NBIS”), the former 

parent company of ATX, retained financial responsibility for all claims arising from ATX 

policies issued before Windhaven purchased ATX.  Defendant NBIS Construction & 

Transport Insurance Services, Inc. (“CTIS”), an entity related to NBIS, performed claims 

management, claims handling, and claims oversight services for claims arising from 

ATX policies underwritten before the sale to Windhaven.  Windhaven’s counsel, John H. 

Podesta (“Podesta”) uniquely understands this because he was hired by NBIS/CTIS and 

made these precise representations in a separate matter litigated in federal court 

entitled Hayes v. ATX Premier Insurance Co., Case No. 2:18-cv-01938-GMN-NJK.  Yet, 

Podesta continues to perpetuate this charade that Windhaven’s financial interests are 

implicated in this matter necessitating a stay under the Liquidation Order.  Podesta 

should be made to address his obvious contradictory positions that have unfairly 

thwarted Plaintiff Diane Sanchez (“Sanchez”) from conducting all discovery necessary 

to prosecute this action. 

It is unsurprising that, once again, Windhaven does not provide this Court with 

any documentation to prove that, as part of its purchase of ATX, it also assumed ATX’s 

liabilities.  The limited documentation Sanchez has secured proves that CTIS retained 

management and control over all claims arising from ATX policies that were issued pre-

sale.  See Claims Administration Agreement between CTIS and Defendant DMA Claims 

Management, Inc. (“DMA”), attached as Exhibit “1.”  In fact, the Claims 
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Administration Agreement confirms that claims files are returned back to CTIS if a 

Summons and Complaint is filed.  Id. at p. 5.  This includes the claims file related to 

Sanchez’s bodily injury claim arising from the ATX policy that covered Defendant Blas 

Bon (“Bon”) at the time of the underlying April 28, 2015 motor vehicle collision.  As such, 

the relevant claims file is not and has never been the property of Windhaven.  If the 

converse was true, Windhaven would have produced documents to establish the same.  

This further demonstrates that Windhaven’s stay request based on the Liquidation 

Order lacks any reliable factual or legal justification. 

Moreover, if Windhaven’s financial interests were implicated by this action, the 

Nevada Insurance Guaranty Association (“NIGA”) would have acted to preserve 

Windhaven’s interests.  See Nev. Rev. Stat 687A.060.  To date, NIGA has not 

participated in this action whatsoever, which speaks to the fact that Windhaven bears 

no financial responsibility for Sanchez’s alleged damages in this action.  ATX remains a 

necessary party to this action because it is the underwriter of the applicable insurance 

policy for which NBIS and CTIS retained financial responsibility and control over, not 

Windhaven.  If ATX was not a party to this action, NBIS and CTIS would, once again, 

move to dismiss Sanchez’s Complaint pursuant to NRCP 19 based on the absence of a 

necessary party.  Simply put, the distinction between ATX and Windhaven is based on 

ATX’s former parent company, NBIS’s retention of financial responsibility for claims 

arising from ATX pre-sale policies, including Sanchez’s claim.  There is no basis to 

impose a stay in this action based on the Liquidation Order. 

Alternatively, if this Court is unable to deny Windhaven’s stay request, a decision 

on the motion should be held in abeyance for Sanchez to conduct the requisite discovery 

to verify that ATX and Windhaven are not the same entity as it relates to pre-sale 

insurance policies.  Similarly, Sanchez should also be permitted to conduct discovery as 

to whether Windhaven agreed, as part of its purchase of ATX, assumed financial or 

contractual obligations stemming from the ATX insurance policy that covered Bon.  

While Sanchez believes the briefs filed in the Hayes action and the Claims 

Administration Agreement between CTIS and DMA establish Windhaven bears no 

financial responsibility for Sanchez’s damages, she deserves an opportunity to gather 
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additional documents to prevent a stay of this otherwise valid enforcement action.  If 

not, ATX and NBIS will receive the benefit of a stay based on a Liquidation Order that, 

by its plain terms, does not control when Sanchez may litigate her claims. 

II. 

STATEMENT OF FACTS 

Windhaven feebly tries to simplify the relevant facts by stating that simply 

because ATX changed its name to Windhaven after the sale, Windhaven and ATX are 

the same entity.  Rest assured, Windhaven and ATX are not the same company when it 

comes to this action because, as detailed below, Windhaven did not assume the 

contractual or indemnity obligations arising from pre-sale ATX insurance policies.  This 

explains why Windhaven and, more specifically, Podesta, have never been forthright 

with Sanchez or this Court regarding these facts. 

A. Bon Negligently Caused a Motor Vehicle Collision, Sanchez Sustained 
Severe Bodily Injuries, and Sanchez Made a Bodily Injury Claim to ATX 
and DMA 

 
On April 28, 2015, a motor vehicle collision involving four cars occurred on 

Interstate-15 in Las Vegas, Nevada.  See Default Judgment, Sanchez v. Bon, Case No. 

A-15-722815-C, at 1:23-15; p. 2, ¶ 1, attached as Exhibit “2.”  Bon drove a 1997 Dodge 

Ram 2500 pickup truck directly behind Sanchez that carried two wheelbarrows in the 

truck bed.  Id. at p. 2, ¶ 1.  Bon negligently collided with the left side of Sanchez’s rear 

bumper.  Id.; see also, Sanchez’s Second Amended Complaint (“SAC”), at p. 2, ¶ 14.1  As 

a result of the subject collision, Sanchez suffered catastrophic injuries to her cervical 

spine and lumbar spine.  See Exhibit “2,” at p. 2, ¶ 2.  These extensive injuries required 

substantial medical treatment, including anterior artificial disc replacement surgery at 

the L4-5 level of Sanchez’s lumbar spine.  Id. 

Before Sanchez filed her personal injury lawsuit, she made a bodily injury claim 

with Bon’s insurer, ATX.  See SAC, at pp. 9-10, ¶ 40.  At the time of the subject collision, 

 

1 A third vehicle driven by non-party Joseph Acosta also struck the rear bumper of 
Sanchez’s vehicle.  See Exhibit “2,” at 1:24-27.  Sanchez sued Joseph Acosta and later, 
Wilfredo Acosta, who was the owner of Joseph Acosta’s vehicle.  Id.  Sanchez resolved 
her claims against the Acosta Defendants.  Id.  
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ATX issued a personal automobile liability insurance policy to non-party Hipolito Cruz 

(“Cruz”) that covered the Dodge pickup truck driven by Bon.  Id. at pp. 4-5, ¶ 19.  The 

ATX policy was in full force and effect at the time of the subject collision because the 

term of the policy ran from December 16, 2014 through June 16, 2015.  Id. at p. 4, ¶ 18; 

see also, ATX policy term and coverage, attached as Exhibit “3.”  The applicable liability 

insurance coverage limits under the ATX policy were $15,000.00 per person and 

$30,000.00 per occurrence.  Id.  Bon was insured under the ATX policy when the collision 

occurred because he was a permissive driver of Cruz’s pickup truck.  See SAC, at pp. 4-

5, ¶ 19.  This fact has never been disputed, nor can it be now because Bon’s liability for 

the collision is conclusively established by the default judgment.  On May 21, 2015, 

Sanchez, through her counsel, reported her claim to ATX, via letter.  Id. at pp. 9-10, ¶ 

40.  Sanchez included her medical records and bills for all treatment she underwent at 

that time.  Id.  A claim number of DMA-0147074 was already assigned to Sanchez’s 

claim when she sent the May 21, 2015 letter.  Id. 

B. ATX and/or DMA, and/or NBIS, and/or CTIS’s Breach of Contract and 
Breach of the Implied Covenant of Good Faith and Fair Dealing Caused 
Entry of a Default Judgment 

 
On June 16, 2015, Sanchez made a two-week time limit demand for Bon’s policy 

limits to DMA and ATX.  See SAC, at p. 10, ¶ 41; see also, 6/16/15 policy limits demand, 

attached as Exhibit “4.”  At the time of the demand, Sanchez’s past medical expenses 

for her treatment were approximately $8,000.00, which was already very close to the 

$15,000.00 minimum policy limit.  See Exhibit “4.”  By that time, Sanchez was also 

recommended to undergo a cervical fusion surgery in the future.  Id.  Sanchez included 

a copy of the traffic accident report and her medical records and bills, including the 

record outlining her future surgical recommendations, with her demand letter.  Id.  

Neither ATX, nor DMA, advised Sanchez that additional time was needed to respond to 

her policy limits demand before the June 30, 2015 deadline expired. 

On July 10, 2015, 10 days after the demand period expired, DMA sent Sanchez a 

letter acknowledging it represented the interests of ATX regarding the subject collision.  

See SAC, at p. 10, ¶ 43.  It was not until that time that DMA requested additional time 
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to complete its investigation of Sanchez’s bodily injury claim because it allegedly needed 

to gather additional information to determine liability.  Id.  On July 17, 2015, one week 

after its initial letter, DMA advised Sanchez that her bodily injury claim was denied 

because its insured, Bon, was not the proximate cause of the crash and therefore, was 

not legally liable for Sanchez’s damages.  Id. at p. 10, ¶ 44.  This was a completely 

baseless reason to outright reject Sanchez’s policy limits demand.  After that date, 

Sanchez received no further oral or written communication from ATX, DMA, NBIS, or 

CTIS.  Id. at p. 11, ¶ 45.   

On August 7, 2015, Sanchez filed her complaint for personal injuries against Bon.  

Id. at p. 11, ¶ 46.  Pursuant to the governing Claims Administration Agreement, filing 

the summons and complaint triggered DMA to send Sanchez’s claim back to CTIS, an 

affiliated company of NBIS.  See “Exhibit “1,” at p. 5.  On January 20, 2016, Sanchez 

mailed a letter to ATX and DMA advising Bon was served with the summons and 

personal injury complaint via the Nevada Department of Motor Vehicles.  See SAC, at 

p. 11, ¶ 50.  Sanchez enclosed copies of the summons and personal injury complaint with 

this letter.  Id.  DMA and ATX failed to respond to the letter and took no action to tender 

a defense on behalf of Bon in the personal injury action.  Id. at p. 11, ¶ 51.  On February 

16, 2016, Sanchez sent yet another letter to ATX and DMA advising Bon still had not 

yet filed an answer to the personal injury complaint.  Id. at p. 12, ¶ 52.  Sanchez further 

advised ATX and DMA if Bon did not file an answer to the personal injury complaint, 

she would request the district court to enter a default against Bon.  Id.  Once again, 

DMA and ATX failed to respond to this letter or otherwise make an appearance on behalf 

of Bon to defend him against Sanchez’s personal injury complaint.  Id. at  p. 12, ¶¶ 53-

54.  The district court did not even enter a default against Bon until April 1, 2016, which 

means DMA and ATX had over a month and a half from the February 16, 2016 letter to 

provide a defense for Bon and still failed to take that necessary action.  Id. at p. 12, ¶ 

55.  Sanchez even notified ATX and DMA that a default was entered against Bon and 

provided them with a copy of the same.  Id. at p. 12, ¶¶ 56-57.  Once again, no action 

was undertaken by ATX, DMA, NBIS, or CTIS at that time to request the district court 

to set aside the default or to defend Bon in any way.  Id.  
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Due notice of the personal injury action was provided to Bon, ATX, and DMA, who 

admittedly represented ATX, CTIS, and NBIS’s interests regarding the subject collision 

and Sanchez’s bodily injury claim.  Id., at p. 9, ¶¶ 35-39;  p. 12, ¶ 58. ATX, DMA, NBIS, 

and CTIS never even responded to Sanchez’s numerous letters advising them that she 

filed and served her personal injury complaint on Bon.  Id. at p. 11, ¶ 58.  Therefore, 

ATX and/or NBIS, and/or CTIS, and/or DMA breached their respective contractual 

duties to defend and breached their respective duties to make reasonable settlement 

decisions in bad faith.  Id. at p. 15, ¶ 75, pp. 16-17, ¶ 87.  As a result, the Nevada state 

court entered a default judgment against Bon in the amount of $15,212,655.73, inclusive 

of attorney’s fees and costs.  See Exhibit “2,” at p. 4. 

C. The District Court Judicially Assigned Bon’s Claims Against ATX, DMA, 
NBIS, and CTIS to Sanchez and Sanchez Commenced this Action 

 
Following entry of the default judgment against Bon, the district court granted 

Sanchez’s Motion for Judicial Assignment of Bon’s claims and causes of action against 

ATX and any other liability insurer or entity.  See SAC, at p. 13, ¶ 64.  Subsequently, 

the district court granted Sanchez’s motion to clarify its judicial assignment order and 

made clear that its judicial assignment of Bon’s claims included those against any third-

party claims administrator, third-party claims adjuster, or any other applicable insurer, 

administrator, or entity.  Id. at p. 13, ¶ 65. 

Sanchez initiated her insurance bad faith and judgment enforcement action in 

2019.  After Windhaven removed this matter to federal court, the federal court remanded 

the case back to this Court on November 5, 2020.  Shortly thereafter, this Court granted 

Sanchez’s Motion for Leave to File Second Amended Complaint to Name ATX, NBIS, 

and CTIS, and to Voluntarily Dismiss Windhaven, Without Prejudice. 

D. NBIS and CTIS’s Efforts to Set Aside the Default Judgment Entered 
Against Bon Happened Before the Liquidation Order was Entered 
Against Windhaven  

 
Once a substantial default judgment was entered against Bon, Bon’s claims for 

relief were judicially assigned to Sanchez, and this judgment enforcement action was 

initiated, NBIS and CTIS, as expected, took steps in the personal injury action to 

preserve their own financial interests under the guise of protecting Bon.  On January 
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17, 2020, attorney William P. Volk (“Volk”), on behalf of “Bon,” moved to set aside the 

default judgment.  See Motion to Set Aside Default Judgment, Sanchez v. Bon, Case No. 

A-15-722815-C, pleading portion only, attached as Exhibit “5.”  On February 25, 2020, 

the district court denied Bon’s Motion to Set Aside during the motion hearing.  See 

9/18/20 Order at 1:18-20, Sanchez v. Bon, Case No. A-15-722815-C, attached as Exhibit 

“6.”  One month later, Windhaven filed a Notice of Automatic Stay of Proceedings based 

on the March 5, 2020 entry of the Liquidation Order while this matter was pending in 

federal court.  See 3/25/20 Notice of Automatic Stay of Proceedings, pleading portion 

only, attached as Exhibit “7.”  On March 30, 2020, Volk filed a similar notice in the 

personal injury action.  See Notice of Permanent Injunction and Automatic Stay, 

Sanchez v. Bon, Case No. A-15-722815-C, pleading portion only, attached as Exhibit 

“8.”   

Sanchez’s counsel recognized it was implausible for an insurer on the brink of 

liquidation to hire and pay an attorney to work on setting aside the underlying default 

judgment.  Naturally, this prompted her counsel to contact Volk to clarify the name of 

the insurer or entity that hired him to represent “Bon’s” interests in the personal injury 

action: 

As I am sure you are aware, ATX was the relevant 
underwriting entity that issued the insurance policy at 
issue to Mr. Bon.  It is not entirely clear, however, whether 
Windhaven acquired ATX’s claims against its insureds (i.e. 
liabilities) that were pre-existing at the time of its 
acquisition.  This inquiry is directly relevant to 
whether the stay as to Windhaven is even applicable 
in both the state court action and Ms. Sanchez’s 
federal enforcement action. 
 
In light of the foregoing, we respectfully request you 
identify who hired you [to] notify the state court of the 
Liquidation Order on behalf of Mr. Bon. 
 

See 4/9/20 letter to Volk, attached as Exhibit “9.”  

In response, Volk identified NBIS, not Windhaven, as the entity that hired him 

in the personal injury action: 

Kevin: 
 
Gotcha.  It is my understanding that NBIS 
(NationsBuilders Insurance Services, Inc.) retained 

RPI.APP.000340



 
 
 

10 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 

Kolesar & Leatham and then my new office Holley Driggs 
to represent Mr. Bon.  I have no information on the 
relationship between NBIS and Windhaven or ATX.  That’s 
as much as I know.  I hope this answers your question. 
 

See 4/29/20 Volk e-mail, attached as Exhibit “10” (emphasis added),   
 

Less than two hours later, Podesta was forced to clarify Volk’s e-mail regarding 

the entity that hired him: 

And we see the reason that defense lawyers are kept in the 
dark about how things really work.  Sorry, Bill.  Mr. Volk’s 
retention was by NBIS Construction and Transport 
Insurance Services, Inc., for the benefit of ATX 
Premier Insurance Co., who then utilized DMA Claims 
as the claims administrator. 
 

See 4/29/20 Podesta e-mail, attached as Exhibit “11” (emphasis added). 

Five minutes after Podesta’s e-mail, Volk clarified the entity that hired him to 

represent Bon  

Kevin: 
 
I want to clarify that it was NBIS Construction and 
Transport Insurance Services, Inc. that retained my 
office.  They are obviously part of the NBIS family of 
companies.  I should have been more precise about that 
point. 
 

See 4/29/20 e-mail from attorney William Volk (“Volk”), attached as Exhibit “12” 
(emphasis added). 
 

Notably, the e-mails from Volk and Podesta were sent after the March 5, 2020 

Liquidation Order was entered against Windhaven.  These e-mails confirm Windhaven 

was not involved whatsoever in the retention of attorneys to set aside the default 

judgment, and further refute the notion that this matter should somehow be stayed now.   

This is particularly true as the NBIS/CTIS entities have now finally assumed the 

defense on behalf of Bon, which they should have years earlier.  Rest assured, 

NBIS/CTIS are only using Bon to further their own self-interests and act for the benefit 

of ATX by pursuing various legal avenues to avoid the default judgment entered against 

Bon in the personal injury action.   

The NBIS/CTIS entities, for the benefit of ATX, are paying multiple law firms to 

avoid the default judgment.  NBIS/CTIS first hired Volk to file a motion to set aside the 
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default judgment, which the district court denied on September 19, 2020.  See Exhibit 

“6,” 9/19/20 Order, at 2:10-20.  Following the denial of that motion, NBIS/CTIS hired 

appellate counsel to file a motion for rehearing, which the Court also denied.  See 

11/24/20 Minute Order denying Bon’s Motion for Rehearing and to Alter or Amend the 

Judgment and Order Denying Rule 60(b) Relief, Sanchez v. Bon, Case No. A-15-722815-

C, attached as Exhibit “13.”  NBIS/CTIS also simultaneously filed a notice of appeal on 

behalf of “Bon.”  See 10/20/20 Notice of Appeal, Sanchez v. Bon, Case No. A-15-722815-

C, attached as Exhibit “14.”  It is certainly predictable that the only actions taken by 

NBIS/CTIS on Bon’s behalf occurred when their financial interests became implicated.  

Afterall, Windhaven lacks the financial resources to fund such a futile endeavor because 

it is currently subject to liquidation.  See Windhaven’s Motion, Exhibit “C.”  NBIS/CTIS’s 

authority to act for the benefit of ATX in this action stems from its retention of financial 

responsibility and control over insurance policies underwritten by ATX before its sale to 

Windhaven.  Windhaven has no control over the so-called “defense” of Bon.  These facts 

have never been addressed by Podesta or Windhaven, despite their knowledge of the 

same, because they cannot credibly dispute these facts. 

E. NBIS and CTIS Retained Financial Responsibility and Control Over All 
Claims Arising from Liability Insurance Policies Issued by ATX Before 
ATX was Sold to Windhaven, Including Sanchez’s Claim 

 
At the time of Sanchez’s claim, a contractual relationship existed between ATX 

and DMA whereby DMA provided services as a third-party claims adjuster for any 

claims made under policies issued by ATX.  See SAC, at p. 6, ¶ 27.  DMA was 

contractually obligated to carry out the duties ATX owed to Bon under the express terms 

of the policy.  Id.  A contractual relationship also existed between DMA and CTIS 

whereby DMA was required, on behalf of CTIS, to perform a variety of “claims adjusting 

services” for “claims and losses arising out of policies issued by affiliated companies of 

[CTIS].”  Id. at pp. 6-7, ¶¶ 26-29; see also, Exhibit “1,” at pp. 1, 3-7.  One of those 

affiliated companies was ATX because NBIS and/or CTIS retained control over ATX 

policies, which included indemnity, administrative, and handling obligations.  See SAC, 

at pp. 8-9, ¶¶ 31-35.  These factual allegations are consistent with Podesta’s April 29, 

RPI.APP.000342
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2020 e-mail wherein he confirms CTIS is acting “for the benefit of ATX,” not Windhaven.  

See Exhibit “11.” 

1. NBIS and CTIS’s reserved power over claims and indemnity 
obligations arising from insurance policies underwritten by ATX 
cannot legitimately be questioned 

   
As early as February 22, 2013, NBIS was the parent company of ATX.  See SAC, 

at p. 5, ¶ 21; see also, Official Order of the Texas Commissioner of Insurance, filed as an 

exhibit in Hayes v. ATX Premier Ins. Co., Case No. 2:18-cv-01938-GMN-NJK, at bates 

no. NBIS0065, ¶ 5, attached as Exhibit “15.”  On April 1, 2015, ATX, CTIS, AutoTex 

MGA, Inc. (“AutoTex”), and Safe Auto Insurance Company (“Safe Auto”) entered into 

their Amended and Restated Claims Handling Agreement.  See SAC, at p. 5, ¶¶  22-24; 

see also, Amended and Restated Claims Handling Agreement excerpt, filed as an exhibit 

in Hayes v. ATX Premier Ins. Co., Case No. 2:18-cv-01938-GMN-NJK, attached as 

Exhibit “16.”  The Amended and Restated Claims Handling Agreement outlines 

specific “definitional guidelines” regarding the treatment of ongoing business obligations 

before the stock sale to Safe Auto that are relevant to this action: 

(A) Pre-close Policy.  Pre-close Policy means any policy 
which was issued on or before the closing date of the sale 
of Auto Tex, or which may be validly reinstated after such 
closing date by the policyholder during a reinstatement 
period.  It also means any new policy written or renewed 
on or after the closing date which: (1) resides in the state of 
Arizona; (2) is produced by the LA Franchise Agency or its 
affiliates in any state; or (3) has been certified under the 
financial responsibility laws and regulations of any state. 
 

See SAC, at p. 5, ¶ 23; see also, Exhibit “16.” 

The Amended and Restated Claims Handling Agreement confirms that policies 

issued by ATX before the March 2, 2015 stock sale of AutoTex to Safe Auto remain with 

CTIS: 

WHEREAS, CTIS wishes to assume the rights and 
obligations hereunder to administer Pre-close Policies as 
the Pre-close Policy Claims Administrator; 
 
WHEREAS, CTIS is in the business of providing claim 
services on behalf of insurance companies and is willing to 
provide such services on behalf of Company on all Pre-
close Policies in accordance with the terms and 

RPI.APP.000343
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conditions set forth herein; and as set forth in any agreed 
to Addenda attached to and made part of this Agreement; 
 

See SAC, at pp. 5-6, ¶ 24; see also, Exhibit “16.” 

The Amended and Restated Claims Handling Agreement defines ATX as 

“Company” under the contract.  See SAC, at p. 5, ¶ 24; see also, Exhibit “16.”  As such, 

the express terms of the agreement confirm NBIS and CTIS retain distinct management 

and control over insurance policies issued by ATX before March 2, 2015.  Id.  The ATX 

policy covering Bon went into effect on December 16, 2014.  See SAC, at p. 4, ¶ 18; see 

also, Exhibit “3.”  By definition, the ATX liability insurance policy giving rise to 

Sanchez’s claims in this action is a “Pre-close Policy” that has always remained under 

the control of NBIS and CTIS.  See Exhibit “16.”   

NBIS eventually sold ATX to Windhaven.  The Texas Insurance Commissioner’s 

Order approving the acquisition references only that “Windhaven will acquire control of 

ATX through the purchase of 100% of the issued and outstanding common capital stock 

of ATX for $7,500,000 cash.”  See 3/3/16 Official Order of the Texas Commissioner of 

Insurance approving acquisition of ATX, at p. 1, ¶ 2, attached as Exhibit “17.”  This 

Order does not articulate that Windhaven also undertakes financial responsibility and 

control over any of ATX’s liabilities, including pre-sale liability insurance policies issued.  

See generally, Exhibit “17.”  Structing the transaction in this manner makes sense 

given that ATX/NBIS already collected the premium payments for the insurance policies 

issued before the sale to Windhaven.  The terms and structure of ATX’s sale to 

Windhaven explain why no documentation has ever been disclosed showing Windhaven 

ever assumed financial responsibility or control over any ATX liability insurance policies 

as part of its acquisition of ATX.  No such evidence actually exists given the 

representations previously made by Podesta as counsel for ATX and NBIS in an action 

filed years after Windhaven acquired ATX. 

2. Podesta’s representation of ATX and NBIS in a similar federal court 
action proves Windhaven never maintained financial responsibility or 
control over Pre-Sale ATX insurance policies 

 
Podesta previously represented ATX and NBIS in a Nevada federal district court 

action styled as Hayes v. ATX Premier Ins. Co., Case No. 2:18-cv-01938-GMN-NJK 

RPI.APP.000344
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(“Hayes”).  As Sanchez has articulated to this Court on several occasions, the Hayes 

matter involved claims arising from an ATX insurance policy issued in 2014.  See Third 

Amended Complaint filed in Hayes, at pp. 1-2, ¶ 1, attached as Exhibit “18.”  The 

timeline for the various claims submitted by the decedent’s wife and minor child in the 

Hayes matter spanned from 2014 through 2016.  Id. at pp. 5-10.  The insurance policy 

at issue in Hayes was underwritten by ATX and in full force and effect on November 15, 

2014, the date of the relevant motor vehicle collision.  Id. at pp. 1-2, ¶ 1.  Here, Bon’s 

ATX policy was in full force and effect from December 16, 2014 through June 16, 2015.  

See Exhibit “3.”  The similarities between the relevant coverage timeframe at issue 

here when compared to Hayes are critical because they substantiate NBIS’s financial 

responsibility for Sanchez’s damages and CTIS’s responsibility for the culpable conduct 

giving rise to Sanchez’s damages.     

Podesta’s representations he affirmatively made on behalf of ATX and NBIS in 

dispositive motion practice filed in Hayes also establish NBIS’s financial responsibilities 

for the ATX insurance policy that covered Bon: 

In the context of this case, NBIS retained financial 
responsibility for claims relating to policies that 
were issued prior to the sale of ATX in 2015 [sic]. 
 

See ATX and NBIS’s Opposition to Plaintiff’s Motion for Summary Judgment filed in 
Hayes, pleading portion only,  at 7:18-19, attached as Exhibit “19” (emphasis added). 
 

Podesta confirmed NBIS’s role as indemnitor and also detailed CTIS’s role 

regarding claims arising from ATX policies issued in 2014 in a summary judgment 

motion he filed in Hayes on November 7, 2019: 

NBIS is a holding company that, as part of the sale of ATX, 
agreed to indemnify ATX for losses associated with 
pre-sale policies, akin to a reinsurer to insurance 
companies. 
 
. . . 
 
While NBIS-affiliated companies engage in claim 
oversight activities – notably NBIS Construction and 
Transport Services (“CTIS”) – it is a completely separate 
company from NBIS. 
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See NBIS’s Motion for Summary Judgment or in the Alternative Motion for Partial 
Summary Judgment filed in Hayes, pleading portion only, at 3:18-20, 4:17-19, attached 
as Exhibit “20” (emphasis added).  
 

The prior representations made by Podesta are wholly consistent with his 

April 29, 2020 e-mail because CTIS is still acting for the benefit of ATX.  See 

Exhibit “11.”  It follows that NBIS remains the indemnitor for all loses arising from 

pre-sale ATX policies.  The prevailing circumstances in 2019 have not changed, which 

solidifies that Windhaven’s purchase of ATX in 2016 did not include the assumption of 

financial responsibility or control over any pre-sale insurance policies issued by ATX.  

This is precisely what happened when NBIS sold AutoTex to Safe Auto.  See Exhibit 

“16.”  As a result, Windhaven never assumed any contractual or indemnity obligations 

arising from the way Sanchez’s bodily injury claim was investigated, evaluated, or 

adjusted by ATX, DMA, NBIS, or CTIS.  In fact, CTIS issued a settlement check for the 

benefit of ATX in the Hayes matter dated October 26, 2016, over six months after 

Windhaven purchased ATX: 

See 10/26/16 check issued by CTIS, filed as an exhibit in Hayes, attached as Exhibit 
“21.”    

       
This settlement check was tendered in relation to a claim arising from the ATX 

policy issued in 2014 to the owner of the car in Hayes, the same year that ATX issued 

the subject policy in Bon.  See Exhibit “18,” at p. 2, ¶¶ 2-3.  CTIS issued this settlement 

check for the benefit of ATX, which again reflects the precise language Podesta used in 

his April 29, 2020 e-mail.  See Exhibit “11.”  Podesta’s attempt to somehow represent 

that Windhaven’s financial position is directly implicated by Sanchez’s claim arising 

RPI.APP.000346
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from an ATX insurance policy that was in full force and effect during the same timeframe 

in Hayes defies logic and commonsense.  Podesta has never addressed these 

inconsistent positions to this Court, which is telling because it directly undermines the 

legitimacy of his request for a stay. 

III. 

LEGAL ARGUMENT 

The crux of Windhaven’s argument is that because it acquired ATX, the 

Liquidation Order applies and this matter must be stayed.  The obvious defect of this 

argument is that Windhaven ignores the critical facts establishing its separateness from 

ATX, namely that Windhaven did not assume any obligations under pre-sale ATX 

insurance policies.  This is precisely why ATX remains a valid defendant in this action, 

just like it was in Hayes.  Notably, in Hayes, Podesta never challenged ATX’s status as 

a defendant by suggesting Windhaven instead be named as a defendant.  In fact, Podesta 

filed an answer on behalf of ATX in Hayes on June 19, 2019, over three years after 

Windhaven acquired ATX.  See 6/19/19 ATX Answer to Third Amended Complaint filed 

in Hayes, attached as Exhibit “22.” This further nullifies any argument that 

Windhaven’s liquidation bears any relationship to ATX’s party status necessary to 

impose a stay of this action.   

A. The Limited Factual Record Demonstrates that Windhaven is Not 
Financially Responsible for Sanchez’s Alleged Damages, which Defeats 
any Need for a Stay of this Action 

 
Nevada has formally adopted the Uniform Insurers Liquidation Act.  Integrity 

Ins. Co. v. Martin, 105 Nev. 16, 18 (1989).  The main purpose of the UILA is to provide 

“a uniform system for the orderly and equitable administration of the assets and 

liabilities of defunct multistate insurers.”  Rose v. Fid. Mut. Life Ins. Co., 207 F. Supp. 

2d 50, 53 (E.D.N.Y. 2002).  The facts demonstrate Windhaven’s liabilities do not include 

any pre-sale liability insurance policies underwritten by ATX, including the policy that 

covered Bon.  Therefore, the injunction imposed by the Liquidation Order or the relevant 

Texas Insurance Code provisions are not applicable because Sanchez does not seek to 

recover damages from Windhaven, an insolvent insurer.  Sanchez does not even possess 

RPI.APP.000347
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a valid claim against Windhaven because it never undertook financial responsibility for 

claims arising from ATX pre-sale insurance policies. 

The sole basis upon which Windhaven requests a stay of this action is merely 

because Windhaven changed ATX’s name to Windhaven after its purchase.  Windhaven 

conveniently ignores that it has produced no evidence whatsoever to establish that 

ATX’s status as the underwriter of pre-sale liability insurance policies was altered in 

any way after Windhaven’s March 3, 2016 acquisition.  In fact, the Texas Commissioner 

of Insurance’s Consent Order states: “2. Windhaven will acquire control of ATX through 

the purchase of 100% of the issued and outstanding common capital stock of ATX for 

$7,500,000.00 cash.”  See Exhibit “17,” at p. 1, ¶ 2.  The Texas Insurance Commissioner 

does not mention that Windhaven will assume any of ATX’s liabilities as part of its 

acquisition of ATX.  See generally, Exhibit “17.”  If Windhaven assumed ATX’s 

liabilities, this information would have certainly been included in the Consent Order 

given its relevance to the Commission’s ultimate decision to approve the acquisition 

pursuant to Texas Insurance Code § 823.157(b): 

(b) In considering whether to approve or deny, the 
commissioner shall consider whether: 
 

(1) immediately on the acquisition, change, or 
divestiture of control the domestic insurer would not 
be able to satisfy the requirements for the issuance 
of a new certificate of authority to write the line or 
lines of insurance for which the insurer holds a 
certificate of authority; 
 
. . . 
 
(3) the financial condition of the acquiring person 
may jeopardize the financial stability of the domestic 
insurer or prejudice the interest of the domestic 
insurer’s policyholders. 
 

See also, Exhibit “17,” at p. 2, ¶ 3. 

The Amended and Restated Articles of Incorporation of Windhaven do not refer 

to Windhaven’s assumption of any duties or obligations arising from any ATX insurance 

policies that ATX underwrote before the sale.  See Windhaven’s Motion, Exhibit “A,” at 

Bates nos. EX-B000009 – 000011.  In fact, the purpose for organizing Windhaven, 
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formerly ATX, is to “engage in the business of underwriting and reinsuring all classes of 

insurance permitted pursuant to the Texas Insurance Code to be underwritten by 

property and casualty insurers . . . .”  Id. at Bates no. EX-B000009.  The conspicuous 

absence of financial documents confirming Windhaven assumed any of the contractual 

or indemnity obligations owed by ATX arising from claims against all pre-sale insurance 

policies underwritten by ATX illustrates the insignificance of Windhaven’s financial 

condition as it relates to this action.  The limited documentary evidence demonstrates 

ATX remains the applicable underwriter of the 2014 insurance policy that covered Bon 

at the time of the underlying motor vehicle collision that gives rise to Sanchez’s claims 

in this action.  Therefore, this Court’s jurisdiction over this action is not hindered by the 

Liquidation Order because Windhaven’s financial interests are not impacted by this 

action. 

B. Sanchez is Not Violating the Liquidation Order or the Relevant Texas 
Insurance Code Provisions by Pursuing this Judgment Enforcement 
Action 

 
The March 5, 2020 Liquidation Order confirms that Windhaven is insolvent 

pursuant to Tex. Ins. Code. § 443.004(a)(13)(B).  See Windhaven’s Motion, Exhibit C, at 

p. 2, ¶ 2.2.  As a result, “an automatic stay . . . with respect to actions against 

[Windhaven] or its property . . .” is imposed pursuant to Tex. Ins. Code § 443.008(c).  Id. 

at p. 2, ¶ 2.4.  Property subject to the automatic stay is broadly defined by the relevant 

code provision and includes, records and data, claims and claim files, litigation files, 

personnel records, and financial records.  See Tex. Ins. Code § 443.004(20)(C).  The 

automatic stay against Windhaven remains in effect for the duration of the liquidation 

proceedings.  See Windhaven’s Motion, Exhibit C, at p. 10, ¶ 5.1; see also, Tex. Ins. Code 

443.008(f).   

On its face, the Liquidation Order and its injunctive provisions do not apply to 

Sanchez’s insurance bad faith and judgment enforcement action against ATX, NBIS, 

CTIS, DMA, and Bon.  Sanchez does not seek to execute upon Windhaven’s assets 

because Windhaven did not assume any indemnity obligations arising from pre-sale 

insurance policies issued by ATX.  As established from the pleadings in Hayes and the 

RPI.APP.000349
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April 29, 2020 e-mail from Podesta, Windhaven’s property is not implicated here because 

it never took control of the subject ATX insurance policy.  NBIS retained both ownership 

and financial responsibility for the subject policy and Sanchez’s claim.  Thus, Windhaven 

is not financially responsible for Sanchez’s alleged damages in this action.  Moreover, 

the claims file and any other documents related to the handling of Sanchez’s bodily 

injury claim or any other claims arising from ATX insurance policies underwritten 

before the sale of ATX remain the property of NBIS and CTIS.  The Claims 

Administration Agreement between DMA and CTIS confirms this: 

I. DEFINITIONS 
 
. . . 
 
D. The term “Claims Adjusting Services” as used herein 
shall mean the furnishing by the Claims Administrator 
[DMA] to the Company [CTIS] of the following services in 
compliance with the terms of the applicable insurance 
policy, the laws and regulations of the applicable state(s), 
and industry-wide standards: 
 
. . . 
 
13) Maintain files for all Qualified Claims in the 
Company’s claims system, . . . 
 
. . . 
 
18) Maintain closed claim files in accordance with state 
regulations and/or Company requirements; 
 
. . . 
 
II. SERVICES 
 
. . . 
 
D. If a Summons and Complaint is filed on a Qualified 
Claim, the Claims Administrator shall transfer that claim 
and all its Features back to the Company and shall no 
longer be responsible for the further handling of the claim. 
 

See Exhibit “1,” at pp. 1-5. 

Windhaven’s attempt to employ some sort of shell game to blur the distinct 

financial responsibilities, management, and control NBIS and CTIS reserved over pre-

sale ATX insurance policies is nonsensical.  Sanchez’s claims do not implicate the 

RPI.APP.000350



 
 
 

20 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
10801 W. Charleston Blvd. 

Suite 560 
Las Vegas, NV 89135 

 

liquidation of Windhaven’s assets or the satisfaction of its liabilities  The Liquidation 

Order does not limit this Court’s jurisdiction over this action because Windhaven’s 

interests are not involved.  In turn, this Court does not owe full faith and credit to this 

Liquidation Order because it simply has no bearing on the outcome of this litigation.  

The conspicuous absence of the Texas Liquidator’s attempt to participate in these 

proceedings also defeats Windhaven’s requested stay. 

C. Given that ATX Remains the Underwriter of the Subject Insurance 
Policy, Not Windhaven, ATX is a Necessary Party 

 
Sanchez properly alleges that NBIS assumed ATX’s indemnity obligations for all 

insurance policies that were underwritten by ATX and in effect before the sale to 

Windhaven.  Nevertheless, ATX must remain a party that Sanchez is required to join in 

this action pursuant to NRCP 19 because it is and always has been the relevant 

underwriting entity.  NRCP 19(a)(1)(A) requires a district court to join a party to the 

action if “(A) in that [party’s] absence, the court cannot accord complete relief among 

existing parties.”  “A major objective of this provision is to have a final and complete 

determination of the controversy, not to determine issues piecemeal.”  University of 

Nevada v. Tarkanian, 95 Nev. 389, 397 (1979). 

Sanchez appropriately and reasonably named ATX as the relevant underwriting 

entity to preserve the validity of her claims, which Windhaven bears no financial 

responsibility for paying.  If Sanchez dismissed ATX from this action, a second motion 

to dismiss would almost certainly be filed by NBIS and/or CTIS based on the fact that 

neither entity is the contractual underwriting entity of the subject ATX policy.  The 

premise of that argument is flawed because NBIS reserved financial responsibility and 

CTIS retained control and management over claims arising from ATX insurance policies 

that were underwritten before ATX was sold to Windhaven in 2016.  These facts were 

established in Hayes through the admissions of Windhaven’s same counsel in this 

action, Podesta.  ATX, like Windhaven, has no financial responsibility for any losses 

stemming from any pre-sale insurance policies that were underwritten in 2014 and in 

effect in 2015, including the subject policy.  Under these circumstances, ATX should be 

deemed a “nominal defendant”  See SEC v. Colello, 139 F.3d 674, 676 (9th Cir. 1998) 

RPI.APP.000351
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(“The paradigmatic nominal defendant . . . [is] joined purely as a means of facilitating 

collection”).  An insurer that has a “direct financial interest in the outcome of litigation” 

is not a nominal defendant.  Tajran v. Estate of McDonald, Case No. 19-cv-1290-BAS-

KSC, 2020 U.S. Dist. LEXIS 8850, at *11 (S.D. Cal. Jan. 17, 2020).  In light of the 

indemnity, management, and control obligations retained by NBIS and CTIS, ATX has 

no financial interest in the outcome of this action.  The same is true for Windhaven, 

which further refutes the application of the stay provisions of the Liquidation Order to 

this action. 

Sanchez joined ATX as a defendant in this action not for purposes of collection, 

but to facilitate her judgment enforcement efforts against those financially responsible 

entities, namely NBIS, CTIS, and DMA.  This is precisely why the relationship amongst 

ATX, NBIS, CTIS, and DMA concerning their respective management and control and 

financial responsibility over the investigation, evaluation, and authority to settle 

Sanchez’s bodily injury claim is directly implicated in this action.  See Albert H. Wohlers 

& Co. v. Bartgis, 114 Nev. 1249, 1262 (1998) (A claims administrator may be held liable 

for its bad faith in handling a claim even though it is not technically a party to the 

insurance policy so long as the administrator engaged in a joint venture with the 

insurer).  ATX remains a separate entity from Windhaven based on the insurance policy 

at issue in this action, a fact that Windhaven’s counsel undisputedly knows, but refuses 

to concede. 

D. The Prior Admissions Podesta Made on Behalf of ATX and NBIS 
Reinforce that Windhaven Bears No Financial Responsibility for 
Sanchez’s Alleged Damages Necessary to Trigger a Stay of this Case 

 
“Judicial estoppel prevents a party from taking a factual position that is 

inconsistent with his or her factual position in previous litigation.”  CHD, Inc. v. Taggart, 

220 P.3d 229, 234 (Wash. Ct. App. 2009).  “The central purpose of judicial estoppel is to 

guard the judiciary’s integrity,” which is why a court is empowered to “invoke the 

doctrine at its own discretion.”  Marcuse v. Del Webb Cmtys., Inc., 123 Nev. 278, 287 

(2007). 

RPI.APP.000352
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In “our system of representative litigation, . . . each party is deemed bound by 

the acts of his lawyer-agent.”  Nev. Power v. Fluor III, 108 Nev. 638, 647 n.9 (1992) 

(emphasis added).  In turn, a party “cannot avoid the consequences of the acts or 

omissions of this freely selected agent.”  Id.   On two separate occasions in briefs filed in 

the 2019 Hayes case, Podesta, on behalf of both ATX and NBIS, stated unequivocally 

that: (1) NBIS retained financial responsibility for claims arising from ATX policies 

issued before its sale, (2) NBIS agreed to indemnify ATX for losses arising from pre-sale 

policies, like a reinsurer, and (3) CTIS engaged in claim oversight activities for ATX pre-

sale policies.  See Exhibit “19,” at 7:18-19; Exhibit “20,” at 3:18-20, 4:17-19.  Podesta 

even filed an answer on behalf of ATX in Hayes without even once contesting ATX’s 

status as an appropriate party in the action. See generally, Exhibit “22.”  The absence 

of any objection from Podesta at that time is particularly glaring given Windhaven was 

previously named as a defendant in the Hayes action, but was later voluntarily 

dismissed because: 

[NBIS] as the parent company of ATX has retained liability 
for this November 15, 2014 wrongful death claim as a Pre-
Close policy, as evidenced by Art Kirkner’s continued work 
on the claim after the sale to WINDHAVEN.2    
 

See Plaintiff’s Motion to Amend Complaint to Add ATX Premier Insurance Company 
and NationsBuilders Insurance Services, Inc. as Defendants filed in, Hayes, at 4:23 – 
5:3, attached as Exhibit “23,” 
   

Podesta never once suggested Windhaven was the appropriate party to be named 

even though Windhaven acquired ATX over three years before he filed the answer on 

behalf of ATX in Hayes.  Now Podesta, allegedly on behalf of ATX, has conveniently 

decided to take a contradictory position for no other reason but to stifle Sanchez’s efforts 

to enforce and collect upon her default judgment.  This contradictory position is aimed 

to procure an “unfair tactical advantage” by securing an indefinite stay of this action for 

the benefit of not only ATX, but also NBIS.  Marcuse, 123 Nev. at 288.  These 

circumstances underscore the point that Podesta is merely using Windhaven and the 

 

2 Art Kirkner was the Vice President of Claims for NBIS at the time of the Hayes case.  
See Exhibit “23,” at 4:13-14 
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Liquidation Order as a shield to preserve the financial interests of NBIS.  Otherwise, a 

representative on behalf of the Texas Liquidator or NIGA would have already intervened 

in this matter.  This has not happened because Windhaven has no interest, financial or 

otherwise, in the outcome of this action.  Therefore, Podesta should be judicially 

estopped from arguing that ATX cannot now be a defendant to litigation arising from an 

insurance policy underwritten before the Windhaven acquisition. 

Podesta’s representations made in the Hayes case are factually significant as it 

relates to this action.  Podesta’s April 29, 2020 e-mail regarding attorney Volk’s 

retention to attempt to set aside the default judgment entered against Bon establishes: 

(1) CTIS retained Volk to use Bon’s party status to attempt to set aside the default 

judgment solely to preserve the financial interests of NBIS and CTIS, and (2) CTIS is 

also acting for the benefit of ATX as the underwriter of the subject insurance policy, not 

Windhaven.  See Exhibit “11.”  “Counsel retained by an insurer to represent its insured 

represents both the insurer and the insured in the absence of a conflict.”  Nev. Yellow 

Cab Corp. v. Eighth Judicial Dist. Court, 123 Nev. 44, 47 (2007).  CTIS and/or NBIS 

have assumed the legal defense on behalf of Bon in the personal injury action because 

their financial interests are implicated.  If Windhaven had any involvement, the Texas 

Liquidator or NIGA would have taken some type of affirmative action with respect to 

the underlying default judgment.  Podesta’s knowledge of CTIS and/or NBIS’s role as 

the entities that hired Volk is illuminating because he would not otherwise possess this 

knowledge if he only represented Windhaven’s interests.  Because Windhaven’s 

interests are not at play, which Podesta knows, his constant attempts to  invoke a stay 

of this action to protect NBIS must be seriously called into question.       

For claims arising from ATX insurance policies issued before the sale to 

Windhaven, NBIS/CTIS have handled or settled those claims for the benefit of ATX, 

not Windhaven. If Windhaven actually undertook ATX’s contractual and indemnity 

obligations arising from insurance policies issued before March of 2016, there would be 

no reason for NBIS and CTIS to act for the benefit of ATX in any capacity.  Podesta also 

would not have made such representations in Hayes if Windhaven was truly involved.  

Podesta’s efforts to conceal these critical facts resulted in his objection to subpoenas 
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Sanchez previously issued to NBIS and CTIS to produce documents related to their 

respective obligations for claims arising from ATX insurance policies.  See Subpoenas to 

NBIS and CTIS and June 10, 2020 Podesta letter, collectively attached as Exhibit “24.”  

Podesta objected based on the farce that Windhaven “remains responsible for expressed 

and implied contractual covenants in the insurance policy.”  Id. at letter, p. 1.  Naturally, 

Podesta provided no documents to prove this assertion and, despite receiving numerous 

opportunities, still has not provided such documents.  Of course, no such documents 

exist, particularly considering that two different law firms, Holley Driggs and Lewis 

Roca Rothgerber Christie LLP, were hired by NBIS/CTIS to try to set aside the 

underlying default judgment and appeal the order denying the motion to set aside.3  It 

is impossible for an insolvent insurer, like Windhaven, to hire and pay two separate law 

offices for this purpose.  Podesta uniquely understands this because he knows 

NBIS/CTIS is funding the defense of Bon in the personal injury action, not Windhaven, 

and was forced to inform Sanchez of the same in his April 29, 2020 e-mail.  See Exhibit 

“11.”  This further demonstrates ATX’s independence from Windhaven with respect to 

the ATX insurance policy covering Bon that was issued before Windhaven acquired ATX.  

Podesta’s contradictory position defies logic because it is directly undermined by these 

factual circumstances, which further validates ATX’s status as a party to these 

proceedings and the denial of a stay. 

E. NIGA’s Failure to Participate Demonstrates Sanchez’s Factual 
Allegations Do Not Impact Windhaven’s Financial Interests Thereby 
Triggering the Automatic Stay Provisions of the Liquidation Order 

 
Windhaven has been subject to the Liquidation Order for nearly a year and a half.  

Yet, NIGA has not once attempted to exercise its authority to adjudicate Sanchez’s 

claims in this action.  NIGA commands a broad grant of powers that include making 

appearances in actions involving claims arising from insurance policies issued by 

insolvent insurers, hiring individuals to handle claims arising from policies issued by 

insolvent insurers, and filing lawsuits.  See Nev. Rev. Stat. 687A.060(2)(a), (b), (c).  

 

3 In fact, the appeal funded by NBIS/CTIS remains ongoing. 
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NIGA’s lack of involvement is unsurprising given that just the limited facts in Sanchez’s 

possession demonstrate Windhaven’s complete lack of financial involvement in this 

action.  After NBIS/CTIS used Bon to file an appeal to try and, once again, set aside the 

default judgment solely for their own financial benefit, the parties participated in a 

settlement conference pursuant to NRAP 16.  Representatives from NBIS and/or CTIS 

not only attended this settlement conference, but they also offered money in excess of 

the minimum $15,000.00 policy limits available under the relevant ATX policy to resolve 

all of Sanchez’s claims.  See Declaration of Kevin T. Strong, at p. 2, ¶ 6, attached as 

Exhibit “25.”  This further negates the applicability of the Liquidation Order entered 

against Windhaven because, pursuant to NIGA, covered claims against insolvent 

insurers may only be settled for the policy limit or $300,000.00, whichever is less.  See 

Nev. Rev. Stat. 687A.060(1)(a)(3). 

Windhaven is not a party to this litigation.  ATX’s status as a party to this 

litigation does not alter or change this Court’s analysis because Windhaven never 

assumed financial responsibility or control over ATX insurance policies issued before the 

acquisition, including the ATX policy that covered Bon.  As a result, Sanchez has no 

viable claim to even present to the Texas Liquidator or to NIGA.  There has been no 

documentary evidence disclosed to refute this fact or the substantive factual allegations 

set forth in Sanchez’s Second Amended Complaint.  A stay is not warranted. 

F. Alternatively, This Court Should Allow Sanchez to Conduct Limited 
Discovery if there are Not Enough Facts to Determine whether this 
Matter Should be Stayed 

 
From the inception of this case, Sanchez’s efforts to conduct discovery have been 

thwarted repeatedly not just by Podesta, but also by DMA.  In fact, DMA refuses to 

produce relevant documents in its possession under the guise that it might somehow 

violate the Liquidation Order.  The limited facts Sanchez has gathered, in spite of the 

obstructive conduct perpetrated by Windhaven, Podesta and DMA, prove the 

Liquidation Order entered against Windhaven does not mandate a stay of this action.  

Nevertheless, if this Court needs additional facts to decide Windhaven’s Motion, 

Sanchez should be allowed to conduct the requisite discovery necessary to resolve any 
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factual disputes.  To date, Sanchez has not conducted any meaningful discovery in this 

action whatsoever.  All of the relevant documents she cites in this brief were discovered 

through her own efforts.  A court order authorizing Sanchez to conduct targeted 

discovery, including depositions and document production, aimed to address 

Windhaven’s suggestion that ATX is not distinct as it relates to pre-sale insurance 

policies is warranted.  This is particularly justified as any potential stay imposed in this 

action will be indefinite.  If Sanchez is prohibited from litigating her claims indefinitely 

due to Windhaven’s liquidation, there should at least be a factual basis justifying the 

stay as Windhaven certainly has yet to provide it.   

Sanchez should also be allowed to gather documents detailing NBIS and CTIS’s 

respective duties and obligations related to pre-sale ATX insurance policies, payments 

for any claims arising from those policies, and the manner in which they handled claims 

arising from those policies.  All of this additional and relevant information will finally 

illuminate, once and for all, whether ATX’s interrelationship with NBIS and/or CTIS 

has always remained independent of Windhaven with respect to pre-sale insurance 

policies underwritten by ATX.  Allowing Sanchez to conduct this discovery will prevent 

further gamesmanship from Podesta that has always been designed to unfairly impede 

Sanchez from prosecuting her action.  Windhaven certainly should have no objection to 

Sanchez’s request to conduct discovery in this discrete context, particularly if it is in 

possession of documents to prove its financial responsibility for Sanchez’s alleged 

damages.  Therefore, Sanchez respectfully requests an order allowing her to conduct the 

discovery detailed in the Declaration of her attorney if this Court is unable to rule on 

the merits of Windhaven’s stay request.  See Declaration of Dennis M. Prince, attached 

as Exhibit “26.” 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 
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IV. 

CONCLUSION 

Based on the foregoing facts, law, and analysis, Plaintiff Diane Sanchez 

respectfully requests this Court to DENY Non-Defendant Windhaven National 

Insurance Company’s Motion to Stay Pending: Lifting of the Texas Injunction.  

Alternatively, Plaintiff Diane Sanchez requests this Court to order that she can conduct 

the discovery set forth in the Declaration of her counsel before this Court decides to 

impose a stay of this action pursuant to the Liquidation Order entered against 

Windhaven.  

 DATED this 3rd day of September, 2021. 
 
     PRINCE LAW GROUP 
 

 
 

     /s/ Kevin T. Strong   
      DENNIS M. PRINCE 

Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
10801 West Charleston Boulevard  
Suite 560 
Las Vegas, Nevada 89135 
Tel:  (702) 534-7600 
Fax: (702) 534-7601 
Attorneys for Plaintiff 
Diane Sanchez 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of PRINCE LAW 

GROUP, and that on the 3rd day of September, 2021, I caused the foregoing document 

entitled PLAINTIFF DIANE SANCHEZ’S OPPOSITION TO NON-DEFENANT 

WINDHAVEN NATIONAL INSURANCE COMPANY’S MOTION TO STAY 

PENDING: LIFTING OF THE TEXAS INJUNCTION to be served upon those 

persons designated by the parties in the E-Service Master List for the above-referenced 

matter in the Eighth Judicial District Court E-Filing System in accordance with the 

mandatory electronic service requirements of Administrative Order 14-2 and the 

Nevada Electronic Filing and Conversion Rules. 

Robert E. Schumacher 
Wing Yan Wong 
GORDON REES SCULLY MANSUKHANI, LLP 
300 South 4th Street 
Suite 1550 
Las Vegas, Nevada 89101 
Attorneys for Defendant 
DMA Claims Management, Inc. 
 
John H. Podesta 
Christopher Phipps 
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP 
6689 Las Vegas Boulevard South 
Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Defendant 
Windhaven National Insurance Company  
f/k/a ATX Premier Insurance Company 
 
Joseph P. Garin 
Megan H. Thongkham 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive 
Suite 120 
Las Vegas, Nevada 89144 
Attorneys for Defendants 
NationsBuilders Insurance Services, Inc. and 
NBIS Construction & Transport Insurance Services, Inc. 
 
 
                                        /s/ Kevin T. Strong      

An Employee of PRINCE LAW GROUP 
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MSAD
WILLIAM P. VOLK, ESQ.
Nevada Bar No. 006157
WILLIAM D. SCHULLER, ESQ.
Nevada Bar No. 011271
KOLESAR & LEATHAM
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
Telephone: (702) 362-7800
Facsimile: (702) 362-9472
E-Mail: wvolk@klnevada.com

wschuller@klnevada.com

Attorneys for Defendant,
BLAS BON

DIANE SANCHEZ,

Plaintiff,

vs.

DISTRICT COURT

CLARK COUNTY, NEVADA

* * *

BLAS BON, individually; JOSEPH ACOSTA,
individually; DOES I - X, and ROE
CORPORATIONS I - X, inclusive,

Defendants.

JOSEPH ACOSTA, individually; and
WILFREDO ACOSTA, individually,

vs.

BLAS BON, individually,

Cross-Claimants,

Cross-Defendant.

CASE NO. A-15-722815-C

DEPT NO. XXV

HEARING REQUESTED

MOTION TO SET ASIDE DEFAULT
JUDGMENT

Defendant BLAS BON ("Bon"), by and through his attorneys at Kolesar & Leatham,

hereby moves to set aside the $15.2 million default judgment the Court entered in favor of

Plaintiff DIANE SANCHEZ ("Sanchez") on July 19, 2019 ("Default Judgment").

///

3297233 (10917-1) Page 1 of 18

Case Number: A-15-722815-C

Electronically Filed
1/17/2020 2:40 PM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is made and based upon NRCP 1, NRCP 55, NRCP 60, NRS 14.070, the

following Memorandum of Points and Authorities, the pleadings and papers on file herein, and

any argument presented at he time of hearing on this matter.

DATED this f  day of January, 2020.

By

KOLESAR & LEAT

WILLIAM P. OLK, ESQ.
Nevada Bar No. 006157
WILLIAM D. SCHULLER, ESQ.
Nevada Bar No. 011271
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Attorneys for Defendant,
BLAS BON
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. PROCEDURAL HISTORY

A. Pleadings & Motion to Enlarge Time

On August 7, 2015, Sanchez filed the Diane Sanchez Complaint ("Complaint"), which

alleges negligence and negligence per se against Bon and Defendant JOSEPH ACOSTA

("Joseph"). The gravamen of the Complaint is that Bon caused a motor vehicle accident with

Sanchez, during which Joseph also negligently crashed into Sanchez's vehicle. Id. at 6.

Defendant Joseph Acosta's Answer to Plaintiff's Complaint and Cross-Claim Against Blas Bon

("Cross-Claim"), filed December 1, 2015, seeks contribution and indemnity against Bon. On

March 3, 2016, Joseph served Bon with the Cross-Claim. See Defendant/Cross-Claimant Joseph

Acosta's Motion to Enlarge Time to Perfect Service of Cross Claim Against Cross-Defendant

Blasbon ("Motion to Enlarge Time"), filed March 7, 2017, at Ex. 1.

On October 13, 2016, Sanchez filed the Amended Complaint, which alleges negligence

and negligence per se against unspecified Defendants and additionally alleges imposition of

liability pursuant to NRS 41.440 against Defendant WILFREDO ACOSTA ("Wilfredo").

Defendants Joseph Acosta and Wilfredo Acosta's Answer to Plaintiffs' Amended Complaint and

Cross-Claim Against Bon ("Amended Cross-Claim"), filed November 9, 2016, again seeks

contribution against Bon. On March 7, 2017, Joseph filed the Motion to Enlarge Time, which

the Court subsequently granted, allowing an additional 60 days for Joseph to serve Bon. See

Court Minutes of April 11, 2017. Sanchez did not move to enlarge the time for service of the

Amended Complaint on Bon.

B. Attempted Service of Complaint

On October 20, 2015, Sanchez filed an Affidavit of Due Diligence, attaching a

Declaration of Diligence of process server Michael E. Clarke ("Clarke"), which states that he

attempted to serve the Summons and Complaint on Bon on October 19, 2015 as follows:

///

///

///
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Attempted to serve defendant at last known address of 3900
Cambridge Street Suite 106, Las Vegas Nevada. This address is a
Clark County neighborhood community center where the
defendant had his mail sent; his current whereabouts are now
unknown to them. A record search with the Clark County
Assessor's Office reveals no records found. A search with Clark
County voters [sic] registration reveals no records found. A local
phone search for defendants [sic] phone number reveals no records
found. A registered vehicle search with Nevada DMV and
Premium Finder search reveals no records found.

See Plaintiff Diane Sanchez's Application for Entry of Default Judgment ("Default Judgment

Application"), a true and correct copy of which is attached hereto as Exhibit A (without

documents relating to future medical treatment/expenses (Ex. 8) and economic damages (Ex. 9)),

at Ex. 4.

On March 29, 2016, Sanchez filed an Amended Affidavit of Compliance,' which states in

pertinent part as follows:

That on or about October 27, 2015 [Paul D. Powell, Esq.] caused
to be served upon the Director of the Department of Motor
Vehicles of the State of Nevada at Carson City, Nevada, via United
States Mail, a copy of the Complaint on file herein, a copy of the
Summons issued following the filing of the Complaint, a copy of
the Declaration of Diligence, together with the statutory fee of
$5.00, all in accordance with N.R.S. 14.070. Said documents were
received by the Department of Motor Vehicles on November 2,
2015 as evidenced by the letter from the Department of Motor
Vehicles attached hereto as Exhibit 2, acknowledging receipt of
said Complaint and Summons.

That on or about November 9, 2015 [Paul D. Powell, Esq.] caused
to be deposited in the United States Mail at Las Vegas, Nevada,
certified mail return receipt requested, with postage fully prepaid
thereon, a copy of the Complaint and Summons, the traffic
accident report and a copy of the DMV letter evidencing proof of
service on Defendant BLAS BON at the Defendant's last known
address of 3900 Cambridge Street, Suite 106, Las Vegas, Nevada
89119. The package was returned to sender on November 12,
2015 as unclaimed. A copy is attached hereto as Exhibit 3.

See Default Judgment Application, Ex. A hereto, at Ex. 5 (emphasis in original).

///

///

The Affidavit is incorrectly dated March 29, 2015.

3297233 (10917-1) Page 4 of 18
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C. Default & Default Judgment

On April 1, 2016, the Court filed the Default on Defendant Blas Bon ("Default"), which

states that Bon was duly served through the DMV on November 2, 2015. Over two months

later, on June 22, 2016, Sanchez filed the Notice of Entry of Default. Over 33 months later, on

March 29, 2019, Sanchez moved for a default judgment. See Default Judgment Application, Ex.

B hereto. On June 11, 2019, the Court held a hearing on the Default Judgment Application.

Plaintiff's Supplement to Application for Entry of Default Judgment ("Supplement to

Application"), filed July 9, 2019, includes the Unsworn Declaration in Lieu of Affidavit Pursuant

to NRS 53.045 of David J. Oliveri, M.D.2 and the Unsworn Declaration in Lieu of Affidavit

Pursuant to NRS 53.045 of Stan V. Smith, Ph.D.3 A true and correct copy of the Supplement to

Application is attached hereto as Exhibit B (without Oliveri Declaration exhibits).

On July 19, 2019, the Court issued the Default Judgment against Bon in the amount of

$15,209,896.28 (plus $2,759.45 in costs). Sanchez filed the Notice of Entry of Default Judgment

on July 19, 2019. A true and correct copy of the Notice of Entry of Default Judgment is attached

hereto as Exhibit C.

D. Dismissal of Co-Defendants

On October 16, 2018, the Court issued a Stipulation and Order for Dismissal With

Prejudice, executed by counsel for Sanchez and Joseph and Wilfredo. On February 7, 2019, the

Court issued a Civil Order to Statistically Close Case by reason of the stipulated judgment.

E. Computation of Damages

The Request for Exemption from Arbitration, served December 21, 2015, sets forth

Sanchez's medical specials at over $81,027.02. See Commissioner's Decision on Request for

Exemption, filed January 15, 2016. Notably, Plaintiff's Initial Early Case Conference Disclosure

of Witnesses and Documents Pursuant to NRCP 16.1, served almost two months later on

February 11, 2016, sets forth Sanchez's total medical damages at only $26,876.42. See Joint

Case Conference Report, filed February 17, 2016, at Ex. 1. The Default Judgment Application

2 Dr. Oliveri is Sanchez's retained physical medicine and rehabilitation physician and life care planner.

3 Dr. Smith is Sanchez's retained economist.
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filed March 29, 2019 requested the following damages:

• Past Medical Damages $465,285.01;

• Future Medical Damages $827,038.00;

• Past & Future Lost Wages $840,260.00;

• Past & Future Lost Household Services $446,334.00;

• Future Reduction in Value of Life $2,685,877.00;

• Past Pain & Suffering $2,000,000.00;

• Future Pain & Suffering $3,000,000.00;

• Prejudgment Interest TBD; and

• Attorney's Fees and Costs TBD

Total: $10,264,794.01

See Ex. A hereto at pp. 20-21.

II. FACTUAL BACKGROUND

1. The subject motor vehicle accident ("Accident") took place on April 28, 2015 in

Clark County, Nevada. See Amended Complaint at ¶ 6.

2. The State of Nevada Traffic Accident Report ("Accident Report") lists Bon's

address as 3900 Cambridge Street, Suite 106, Las Vegas, Nevada 89119 ("Cambridge Address").

See Default Judgment Application, Ex. A hereto, at Ex. 1, p. 3.

3. The Accident Report lists Bon's date of birth and phone number and notes that he

has a Nevada driver's license. Id.

4. The Accident Report lists the owner of the vehicle Bon was driving at the time of

the Accident as Hipolito Felipe Cruz ("Cruz") and Cruz's address as 4000 Abrams Avenue, Las

Vegas, Nevada 89110 ("Abrams Address"). Id.

5. The Accident Report notes that Nevada Highway Patrol cited both Bon and

Joseph for violation of NRS 484B.127.4 Id. at pp. 3, 7.

///

4 "The driver of a vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due
regard for the speed of such vehicles and the traffic upon and the condition of the highway." NRS 484B.127(1).
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6. The Voluntary Statement of Bon to Nevada Highway Patrol lists Bon's residence

as the Abrams Address and Bon's employer as "South West Trees." See Default Judgment

Application, Ex. A hereto, at Ex. 1.

7. South West Tree Company is located at 2901 S. Highland Drive, Las Vegas,

Nevada 89109.

8. Joseph served the Cross-Claim on Bon at the Abrams Address and attempted to

serve the Amended Cross-Claim on Bon at the Abrams Address. See Motion to Enlarge Time at

Ex. 1, Ex. 2.

9. Clark County owns 3900 Cambridge Street, which is an office building zoned for

offices and professional and business services. See Real Property Parcel Record for APN 162-

15-702-011, a true and correct copy of which is attached hereto as Exhibit D.

10. Counsel for Sanchez and Cruz's insurer, DMA Claims Services, exchanged letters

regarding the underlying claim on several occasions prior to the Default, including on June 16,

2015; July 10, 2015;5 July 17, 2015;6 and August 8, 2015, true and correct copies of which are

attached hereto as Exhibit E.

1 1. The Certificate of Service for the Notice of Entry of Default states that counsel for

Sanchez served same on Bon at the Cambridge Address via certified mail and on DeLawrence

Templeton at DMA Claims Services via certified mail. See Default Judgment Application, Ex.

A hereto, at Ex. 6.

12. The Certificate of Service for the Notice of Entry of Default Judgment states that

counsel for Sanchez served same on Bon at the Cambridge Address via U.S. Postal Service;

Sanchez's counsel did not serve DMA Claims Services. See Ex. C hereto.

13. At the April 11, 2017 hearing before the Court, counsel for Joseph stated that

"Bon is very much aware of the case." See Court Minutes, a true and correct copy of which is

attached hereto as Exhibit F.

///

5 The July 10 letter to Sanchez's counsel was sent without a handwritten or digital signature.

6 The July 17 letter to Sanchez's counsel was sent without a handwritten or digital signature.
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14. Paul D. Powell, Esq. represented Sanchez as lead counsel in the instant litigation,

from the time of filing the Complaint through the stipulated dismissal of Joseph and Wilfredo;

and Dennis M. Prince, Esq. represented Sanchez as lead counsel from the time of filing the

Default Judgment Application to present.

15. Messner Reeves LLP represented Joseph and Wilfredo in the instant litigation,

from the time of answering the Complaint through stipulated dismissal.

16. Sanchez never set forth a legal basis for an attorney's fee award in requesting a

default judgment. See Default Judgment Application, Ex. A hereto, generally; Supplement to

Application, Ex. B hereto, generally.

III. LEGAL ARGUMENT

A. Legal Standard for Setting Aside a Default Judgment

As a prefatory matter, a trial court is required to consider the underlying public policy of

deciding a case on the merits whenever possible. Moseley v. Eighth Judicial Dist. Court ex rel.

Cty. of Clark, 124 Nev. 654, 665-67, 188 P.3d 1136, 1144-45 (2008); see also Scrimer v. Eighth

Judicial Dist. Court ex rel. Cty. of Clark, 116 Nev. 507, 516-17, 998 P.2d 1190, 1196 (2000)

("good public policy dictates that cases be adjudicated on their merits") (citations omitted).

Keeping that sound public policy in mind, pursuant to NRCP 55(c), "Mlle court may set aside an

entry of default for good cause, and it may set aside a final default judgment under Rule 60(b)."

A party may move to set aside a default judgment for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new trial
under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged; it is
based on an earlier judgment that has been reversed or vacated; or
applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

NRCP 60(b) (emphasis added). A motion based on NRCP 60(b) must be brought "within a
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reasonable time" and for reason (1), no more than six months after the proceeding or service of

the written notice of entry of the default judgment. NRCP 60(c)(1). The primary purpose of

Rule 60(b) is to redress any injustice that may have resulted and as such, it should be liberally

construed to effectuate such purpose. Nevada Indus. Dev., Inc. v. Benedetti, 103 Nev. 360, 364,

741 P.2d 802, 805 (1987) (citation omitted).

The court may also set aside a default judgment against a defendant who was not

personally served and who has not appeared if such motion is filed within six months of service

of the notice of entry. NRCP 60(d)(2). Regardless of the basis for the motion, in setting aside a

default judgment, the trial court is vested with broad discretion and barring an abuse of that

discretion, its determination will not be disturbed on appeal. Rodriguez v. Fiesta Palms, LLC,

134 Nev. 654, 656, 428 P.3d 255, 257 (2018) citing Cook v. Cook, 112 Nev. 179, 181-82, 912

P.2d 264, 265 (1996).

B. The Court Should Set Aside the Default Judgment.

Bon moves to set aside the Default Judgment on three separate grounds: 1) surprise and

excusable neglect under NRCP 60(b)(1); 2) particular circumstances which justify relief under

NRCP 60(b)(6); and 3) Sanchez's improper service on Bon under NRCP 60(d)(2). The instant

Motion is timely as Sanchez filed the Notice of Entry of Default Judgment less than six months

ago (on July 19, 2019).

1. Surprise & Excusable Neglect

Pursuant to NRCP 60(b)(1), "the court may relieve a party or its legal representative from

a final judgment, order, or proceeding for...mistake, inadvertence, surprise, or excusable

neglect" (emphasis added). Surprise is "[a]n occurrence for which there is no adequate warning

or that affects someone in an unexpected way." SURPRISE, Black's Law Dictionary (11th ed.

2019). And excusable neglect is "[a] failure — which the law will excuse — to take some proper

step at the proper time (esp. in neglecting to answer a lawsuit) not because of the party's own

carelessness, inattention, or willful disregard of the court's process, but because of some

unexpected or unavoidable hindrance..." NEGLECT, Black's Law Dictionary (11th ed. 2019).

In ruling on whether relief under NRCP 60(b)(1) is appropriate, the court must consider several
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factors: (1) whether there was a prompt application to remove the judgment; (2) presence or

absence of intent to delay the proceedings; (3) the moving party's knowledge of procedural

requirements (or lack thereof); (4) the movant's good (or bad) faith; and (5) the public policy in

favor of resolving cases on the merits. Kahn v. Orme, 108 Nev. 510, 513, 835 P.2d 790, 792-93

(1992) citing Yochum v. Davis, 98 Nev. 484, 486-87, 653 P.2d 1215, 1216-17 (1982) (additional

citation omitted); see also Rodriguez, 134 Nev. at 657, 428 P.3d at 257 citing Yochum

(additional citation omitted).

Here, even assuming arguendo that Bon was aware of the Default filed on April 1, 2016,

he would have been surprised to learn that Sanchez did not seek to obtain the Default Judgment

until three years later (on March 29, 2019). See, e.g., Bruno v. Schoch, 94 Nev. 712, 714, 582

P.2d 796, 797 (1978) (in suit against putative father for breach of promise to contribute to child's

support, default judgment should have been vacated where mother did not seek default judgment

against the putative father until almost 11 months after entry of default). Additionally, given the

extent of the damage to the vehicles involved in the Accident and the fact that Sanchez did not

seek medical attention at the scene, Bon would have been surprised to learn that Sanchez

subsequently alleged over $10.2 million in damages and was ultimately awarded over $15.2

million. Separately, as set forth in detail infra, the lack of proper service on Bon constitutes

surprise and/or excusable neglect, thus necessitating setting aside the Default Judgment.

The Yochum factors weigh in Bon's favor as he is acting promptly to remove the

judgment via the instant Motion. There was no intent to delay the proceedings as Bon was

unaware of the proceedings. Bon lacked knowledge of procedural requirements as he was

unrepresented during the entirety of the litigation. Bon is moving in good faith to set aside the

Default Judgment. And finally, as always, public policy favors resolving cases on the merits.

2. Particular Circumstances Justify Relief

Pursuant to NRCP 60(b)(6), "the court may relieve a party or its legal representative from

a final judgment, order, or proceeding for...any other reason that justifies relief." Rule 60(b)

was amended in March of 2019 to include subsection 6. As such, there does not appear to be any

case law interpreting this catchall provision for setting aside a final judgment. However, the
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underlying facts and procedural posture preceding the Default Judgment in the instant litigation

demonstrate a sound reason that justifies relief. The following facts, when viewed collectively,

justify relief in favor of Bon:

• Other than Bon, all the parties — Sanchez, Joseph, and Wilfredo — had the adequate

representation of counsel throughout the litigation.

• While Sanchez settled with Joseph and Wilfredo, the amount of the settlement (if any)

was not deducted from the Default Judgment.

• Sanchez's damages ballooned from a relatively modest $81,027.02 pre-Default to an

astonishing $10,264,794.01 post-Default.

• Bon never had the opportunity retain his own experts or to cross-examine Sanchez's

experts, Dr. Oliveri and Dr. Smith, as to the significant damages alleged.

• There was no legal basis for the $4,345,684.65 in attorney's fees the Court awarded

Sanchez in the Default Judgment.7

• Bon's liability remains questionable as the Accident involved four vehicles and both Bon

and Joseph were cited for "following too closely."8

• The Amended Complaint, which was filed prior to the Default Judgment Application,

does not include any charging allegations specific to Bon.9

In short, allowing the Default Judgment to stand would run counter to both Nevada's

laudable public policy of deciding cases on the merits and NRCP 60(b)'s salutary purpose of

redressing injustice resulting from a final judgment.

///

See Ex. C hereto, Default Judgment at p. 4, 11. 3-5 ("Attorneys' fees based on a contingency fee agreement of forty
percent (40%) of the total judgment award in the amount of $4,345,684.65 ($10,864,211.63 * .40) pursuant to
O'Connell v. Wynn Las Vegas, LLC, 134 Nev. Adv. Rep. 67,429 P.3d 664, 670-71 (Nev. Ct. App. 2018).")). In
O'Connell, the Nevada Court of Appeals held that an award of attorney's fees on the basis of a contingency fee
agreement was appropriate where plaintiff obtained a more favorable verdict at trial than her offer of judgment
pursuant to NRCP 68. 134 Nev. at 551-52, 429 P.3d at 666. Here, Sanchez did not serve an offer of judgment on
Bon and Sanchez's causes of action do not provide for attorney's fees as a measure of damages.

8 See Default Judgment Application, Ex. A hereto, at Ex. 1, pp. 3, 7.

9 Compare Complaint at 916 ("That on April 28, 2015, in Clark County, Nevada, [Bon] caused a crash with Plaintiff.
During the same sequence of events, [Joseph] also negligently crashed into Plaintiff.") with Amended Complaint at
916 ("On April 28, 2015, in Clark County, Nevada, [Joseph] caused a crash with Plaintiff.").
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3. Sanchez's Improper Service on Bon

Pursuant to NRCP 60(d)(2), the court has the power to "set aside the default judgment

against a defendant who was not personally served with a summons and complaint and who has

not appeared in the action, admitted service, signed a waiver of service, or otherwise waived

service." Indeed, "[a] default judgment not supported by proper service of process is void and

must be set aside." Browning v. Dixon, 114 Nev. 213, 218, 954 P.2d 741, 744 (1998) (emphasis

added) citing Gassett v. Snappy Car Rental, 111 Nev. 1416, 1420, 906 P.2d 258, 261 (1995); see

also Michel v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 117 Nev. 145, 17 P.3d 1003

(2001) (faulty service of process provided good cause to set aside default judgment).

a. Sanchez Did Not Attempt to Serve Amended Complaint on Bon. 

The first issue with service stems from the fact that Sanchez filed the Amended

Complaint (October 13, 2016) between the time the Court issued the Default (April 1, 2016) and

the time the Court issued the Default Judgment (July 19, 2019). In other words, Bon's default

was entered on the original Complaint, but the Court subsequently entered default judgment on

the Amended Complaint. Under Nevada law, an amended complaint supersedes the original

complaint and renders it nugatory. Associated Aviation Underwriters, Inc. v. Vegas Jet, L.L.C.,

106 F. Supp. 2d 1051, 1054 (D. Nev. 2000) citing Randono v. Ballow, 100 Nev. 142, 143, 676

P.2d 807, 808 (1984) ("The amended complaint in this case was a distinct pleading which

superseded the original complaint.") and McFadden v. Ellsworth Mill & Mining Co., 8 Nev. 57,

60 (1872) ("The amended complaint is in itself a full, distinct, and complete pleading, and

entirely supersedes the original.").

Sanchez's Amended Complaint is the operative pleading and Sanchez had to serve Bon

with same in order to enter judgment on that pleading. Pursuant to NRCP 5(a)(2), while service

is usually not required on a party who is in default, "a pleading that asserts a new claim for relief

against such a party must be served on that party under Rule 4" (emphasis added). The

Complaint alleges "[t]hat on April 28, 2015, in Clark County, Nevada, [Bon] caused a crash

with Plaintiff' and that "[d]uring the same sequence of events, [Joseph] also negligently crashed

into Plaintiff." Id. at 1[6 (emphases added). The Amended Complaint substitutes Joseph for Bon
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as to the negligent act, alleging that "[o]n April 28, 2015, in Clark County, Nevada, [Joseph]

caused a crash with Plaintiff." Id. at ett 6 (emphases added). No mention whatsoever is made as

to Bon's actions (or failure to act). As to negligence, the Amended Complaint alleges that

"Defendant [singular] breached that duty of care by striking Plaintiff's vehicle on the roadway."

Id. at It 13. The parties are left to guess as to which Defendant Sanchez is referring to. As to

negligence per se, Sanchez alleges that "[t]he acts of Defendants as described herein violated

the traffic laws of the State of Nevada and Clark County, constituting negligence per se..." Id. at

It 15 (emphasis added). Again, Bon's acts are not described anywhere in the Amended

Complaint.10 As such, there is an unknown theory of negligence against Bon and thus "a new

claim for relief' requiring service pursuant to NRCP 5(a)(2).

Therefore, the Court must set aside the void Default Judgment because it is not supported

by proper service of process.

b. Sanchez Did Not Meet NRS 14.070's Service Requirements. 

The second issue with service involves the specific requirements set forth in NRS 14.070,

which Sanchez attempted to utilize in serving Bon. NRS 14.070 provides a method for the

service of process on operators of automobiles involved in accidents over Nevada's public roads,

streets, or highways. The operator is deemed to have appointed the Director of the Department

of Motor Vehicles as attorney for service of process in any action resulting in damage or loss to

person or property. NRS 14.070(1). Service is completed through the deposit of a copy of the

process and the payment of the statutory fee to the Director as well as delivery by registered or

certified mail of a copy of the process to the defendant at the address supplied in the accident

report or the best available address. NRS 14.070(2). A return receipt signed by the defendant, or

a return of the United States Postal Service stating the defendant refused to accept delivery or

could not be located, or that the address is insufficient, along with the plaintiff's affidavit of

10 NRCP 8(a) requires that a pleading stating a claim for relief must include "a short and plain statement of the claim
showing that the pleader is entitled to relief." While Nevada is a notice-pleading jurisdiction, the complaint must
"set forth sufficient facts to demonstrate the necessary elements of a claim for relief so that the defending party has
adequate notice of the nature of the claim and relief sought." W. States Const., Inc. v. Michoff, 108 Nev. 931, 936,
840 P.2d 1220, 1223 (1992) (citations omitted).
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compliance, should be attached to the original process and returned and filed in the action in

which it was issued. Id. The provisions of this statute apply to resident motorists who "cannot

be found within [Nevada] following a crash which is the subject of [the] action for which process

is served pursuant to this section." NRS 14.070(6). Sanchez failed to meet several of the service

requirements set forth in NRS 14.070.

i. Source of Address

As a prefatory matter, the Affidavit of Compliance and the Amended Affidavit of

Compliance are defective in that neither states the source of the Cambridge Address, which

Sanchez utilized as Bon's "best known address." See Default Judgment Application, Ex. A

hereto, at Ex. 5. The affidavit of compliance by plaintiff must state the source of the address

relied on by the plaintiff, and the affidavit must be based on facts and not mere conclusions.

Mitchell v. Second Judicial Dist. Court, 82 Nev. 377, 381, 418 P.2d 994, 997 (1966). When

notice is sent to the best address available to the plaintiff, "[a] sworn statement as to source will

serve to establish the good faith of the plaintiff to give actual notice and will, to some extent,

diminish the possibility of fraud." Id., 82 Nev. at 381, 418 P.2d at 997. Therefore, Sanchez's

attempted service via NRS 14.070 is deficient.

ii. Affirmative Duty to Search

In interpreting statutory service through the DMV, Nevada has held that "substitute

service pursuant to NRS 14.070(2) is efficacious only if the plaintiff first demonstrates that, after

due diligence, the resident defendant cannot be found within the state." Browning, 114 Nev. at

217, 954 P.2d at 743. In Browning, the Nevada Supreme Court concluded that the phrase cannot

be found imposes "an affirmative obligation on a plaintiff to diligently search" for a resident

motorist defendant to determine whether the defendant has, in fact, departed the state or cannot

be located within the state. Browning, 114 Nev. at 216-17, 954 P.2d at 743. The Browning

Court noted that "[a]ny other conclusion contravenes the plain meaning of the statute and

violates the principles of procedural due process." Id. citing Sheriff v. Wu, 101 Nev. 687, 689-

90, 708 P.2d 305, 306 (1985) ("Where a statute may be given conflicting interpretations, one

rendering it constitutional, and the other unconstitutional, the constitutional interpretation is

3297233 (10917-1) Page 14 of 18

RPI.APP.000397



1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

favored."); McKay v. Bd. of Supervisors, 102 Nev. 644, 648, 730 P.2d 438, 441 (1986) ("words

in a statute should be given their plain meaning unless this violates the spirit of the act").

For example, in Price v. Dunn, the Nevada Supreme Court concluded that, despite the

plaintiff's attempts to discover the defendant's address through the telephone book, inquiries at

the power company, and a conversation with the defendant's stepmother, "her actual efforts, as a

matter of law, fall short of the due diligence requirement to the extent of depriving [the

defendant] of his fundamental right to due process." Browning, 114 Nev. at 218, 954 P.2d at 744

quoting Price, 106 Nev. 100, 102-03, 787 P.2d 785, 786-87 (1990). Similarly, in Gassett, the

Nevada Supreme Court concluded that plaintiff's attempts to locate the defendant solely through

one visit to an old address and service via publication, despite knowledge of defendant's counsel,

failed to demonstrate due diligence and thus, the default judgment was void. 1 1 1 Nev. at 1420,

906 P.2d at 261. Because "[w]here other reasonable methods exist for locating the whereabouts

of a defendant, plaintiff should exercise those methods." Browning, 114 Nev. at 218, 954 P.2d at

744 quoting Price, 106 Nev. at 103, 787 P.2d 787.

Here, Sanchez's attempted service through the DMV presupposes that a diligent effort

has been made to locate Bon. However, the process server's Declaration of Diligence fails to

identify the person who told him the Cambridge Address was Bon's mailing address. See

Default Judgment Application, Ex. A hereto, at Ex. 4. There was no attempt to contact Cruz, the

owner of the vehicle Bon was driving, despite the fact that Cruz's address was set forth in the

Accident Report. See Default Judgment Application, Ex. A hereto, at Ex. 1. Nor was there an

attempt to contact DMA, despite the fact that Sanchez's counsel had previously corresponded

with DMA in June, July, and August of 2015. See Correspondence, Ex. E hereto.

Clarke, Sanchez's process server, only attempted service once, at the Cambridge

Address, which is an office building where family services/faith ministries are located. See

Default Judgment Application, Ex. A hereto, at Ex. 4. Clarke did not attempt service the Abrams

Address or Bon's place of work, despite knowledge of both. See Default Judgment Application,

Ex. A hereto, at Ex. 1. Unlike Joseph, Sanchez did not move for additional time to serve Bon.

Additionally, Clarke provided no backup documentation regarding the purported searches of the
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Clark County Assessor's Office, Clark County voter registration, "local phone search,"

registered vehicle search through Nevada DMV, and "Premium Finder." And Clarke provided

no description as to what "Premium Finder" entails.

Therefore, Sanchez did not satisfy the duty to search diligently for Bon in Nevada prior to

resorting to statutory service.

iii. Proof of Mailing

Another deficiency is apparent given that service requires "a return receipt signed by the

defendant or a return of the United States Postal Service stating that the defendant refused to

accept delivery or could not be located, or that the address was insufficient." NRS 14.070(2).

Bon did not sign a return receipt as he did not receive the certified mail containing the Summons

and Complaint. The U.S. Postal Service returned the certified mail Sanchez sent to the

Cambridge Address as "Unclaimed." See Default Judgment Application, Ex. A hereto, at Ex. 5.

There is no indication that: 1) Bon refused to accept delivery or could not be located; or 2) that

the Cambridge Address was insufficient. Indeed, the Return to Sender stamp on the envelope

could have indicated as much, as it includes the following additional options, none of which

were checked:

• Undeliverable as Addressed;

• Moved, Left No Address;

• Refused;

• Attempted, Not Known;

• No Such Street;

• No Such Number;

• No Receptacle;

• Deceased; and

• Vacant.

Therefore, service is also insufficient because Sanchez did not meet this additional

requirement.

///
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iv. Relations with Opposing Counsel

Finally, Nevada Rule of Professional Conduct 3.5A states that "[w]hen a lawyer knows

or reasonably should know the identity of a lawyer representing an opposing party, he or she

should not take advantage of the lawyer by causing any default or dismissal to be entered without

first inquiring about the opposing lawyer's intention to proceed." Sanchez's counsel

communicated directly with DMA on several occasions. See Correspondence, Ex. E hereto.

Additionally, the Certificate of Service for the Notice of Entry of Default indicates that the filing

was served via certified mail to DeLawrence Templeton at DMA Claims Services. See Default

Judgment Application, Ex. A hereto, at Ex. 6. Thus, while Bon was not yet represented by

counsel per se, Sanchez certainly violated the spirit of NRPC 3.5A in causing the Default to be

entered against Bon without first inquiring of DMA's intention to retain counsel for Bon.

IV. CONCLUSION

Based on the foregoing, the Court should set aside the Default Judgment and order a trial

on the merits.

DATED this day of January, 2020.

By

KOLESAR & LEAT

WILLIAM P. VOLK, ESQ.
Nevada Bar No. 006157
WILLIAM D. SCHULLER, ESQ.
Nevada Bar No. 011271
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Attorneys for Defendant,
BLAS BON
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Kolesar & Leatham, and that on the 17th day of

January, 2020, I caused to be served a true and correct copy of the foregoing MOTION TO SET

ASIDE DEFAULT JUDGMENT in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-

referenced document was electronically filed on the date hereof and served through the Notice of

Electronic Filing automatically generated by that Court's facilities to those parties listed below.

Party: Diane Sanchez - Plaintiff
E Service eservice@egletlaw.com

Other Service Contacts
Bernita Lujan . blujan@messner.com
Dana Marcolongo . dana@tplf.com
Jenny Marimberga . jenny@tplf.com
Kimberly Shonfeld . kshonfeld@messner.com
Lauren Pellino . 1pellino@tplf.com
Lindsay Reid . lindsay@tplf.com
Michael Meyer . cmeyer@messner.com
Michael T. Nixon . mnixon@messner.com
Renee Finch . rfinch@messner.com
Eservice Filing eservice@thedplg.com
Liz Flores Lflores@egletlaw.com
Lisa M Lee llee@thedplg.com
Tracey Zastrow tzastrow@messner.com

,KCA,
1"

An Employee of KOL AR & LEATHAM
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-15-722815-CDiane  Sanchez, Plaintiff(s)

vs.

Blas Bon, Defendant(s)

DEPT. NO.  Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/19/2020

William Volk wvolk@klnevada.com

Joanne Hybarger jhybarger@klnevada.com

Lennie Fraga lfraga@klnevada.com

Bernita Lujan . blujan@messner.com

Dana Marcolongo . dana@tplf.com

Jenny Marimberga . jenny@tplf.com

Kimberly Shonfeld . kshonfeld@messner.com

Lauren Pellino . lpellino@tplf.com

Lindsay Reid . lindsay@tplf.com

Michael Meyer . cmeyer@messner.com

Renee Finch . rfinch@messner.com
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William Schuller wschuller@klnevada.com

Cindy Kishi ckishi@klnevada.com

eFiling District nvdistrict@klnevada.com

Tracey Zastrow tzastrow@messner.com

Michael T. Nixon . mnixon@messner.com

E Service eservice@egletlaw.com

Suri Guzman sguzman@nevadafirm.com

Lisa Lee llee@thedplg.com

Eservice Filing eservice@thedplg.com

William Volk wvolk@nevadafirm.com
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DEFENDANT WINDHAVEN NATIONAL INSURANCE COMPANY’S INITIAL DISCLOSURES

2360410v.1

John H. Podesta (NV Bar No. 7487)
Chris Richardson (NV Bar No. 9166)
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP
525 Market Street, 17th Floor
San Francisco, CA 94105-2725
john.podesta@wilsonelser.com
chris.richardson@wilsonelser.com
Tel.: (415) 433-0990
Fax: (415) 434-1370

Address for Personal Service Only
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP
300 South 4th Street, Ste. 1100
Las Vegas, NV 89101

Attorneys for Defendants
Windhaven National Insurance Company,
Windhaven National Insurance Company
fka ATX Premier Insurance

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

DIANE SANCHEZ,

Plaintiff,
vs.

WINDHAVEN NATIONAL INSURANCE
COMPANY, a domestic corporation;
WINDHAVEN NATIONAL INSURANCE
COMPANY fka ATX PREMIER INSURANCE, a
domestic corporation; DMA CLAIMS, INC., a
foreign corporation; BLAS BON, an individual;
DOES I-X, inclusive, and ROE CORPORATIONS
I-X, inclusive,

Defendants.

CASE NO: 2:19-cv-02196

DEFENDANT WINDHAVEN NATIONAL
INSURANCE COMPANY’S NOTICE OF
AUTOMATIC STAY OF PROCEEDINGS

WINDHAVEN NATIONAL INSURANCE
COMPANY, a foreign corporation,

Cross-Claimant,

vs.

DMA CLAIMS SERVICES, INC., a foreign
corporation; DOES I-X, inclusive, and ROE
CORPORATIONS I-X, inclusive,

Cross-Defendant.

Case 2:19-cv-02196-RFB-VCF   Document 25   Filed 03/25/20   Page 1 of 4
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DEFENDANT WINDHAVEN NATIONAL INSURANCE COMPANY’S INITIAL DISCLOSURES

2360410v.1

TO: ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that on March 5, 2020, The State of Texas was granted an

ORDER APPOINTING LIQUIDATOR, PERMANENT INJUNCTION AND NOTICE OF

AUTOMATIC STAY by the 419th Judicial District Court, District of Travis County, Texas., Cause

No. D-1-GN-20-001052. [See Order, attached as Exhibit “A”] The effect of the Order places

defendant, Windhaven National Insurance Company into liquidation pursuant to Tex. Ins. Code

Chapter 443. The order permanently restrains third parties from taking any actions against

Defendant or its property in violation of the Insurer Receivership Act, specifically NRS 443.008, et.

seq.

Dated: March 25, 2020 WILSON ELSER MOSKOWITZ
EDELMAN & DICKER, LLP

By: Chris Richardson
John H. Podesta (NV Bar No. 7487)
Chris Richardson (NV Bar No. 9166)
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP
525 Market Street, 17th Floor
San Francisco, CA 94105-2725
Tel.: (415) 433-0990
Fax: (415) 434-1370
Attorneys for Defendant
Windhaven National Insurance Company,
Windhaven National Insurance Company
fka ATX Premier Insurance

Case 2:19-cv-02196-RFB-VCF   Document 25   Filed 03/25/20   Page 2 of 4
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DEFENDANT WINDHAVEN NATIONAL INSURANCE COMPANY’S INITIAL DISCLOSURES

2360410v.1

CERTIFICATE OF SERVICE

Pursuant to FRCP 5(b), I certify that I am an employee of Wilson Elser Moskowitz Edelman

& Dicker LLP, and that on this 25th day of March, 2020, I served a true and correct copy of the

foregoing

DEFENDANT WINDHAVEN NATIONAL INSURANCE COMPANY’S
NOTICE OF AUTOMATIC STAY

as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;
and/or

via hand-delivery to the addressees listed below; and/or

via facsimile; and/or

by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m. (PST/PDT).

/s/ Nicole Hrustyk
Nicole Hrustyk

Case 2:19-cv-02196-RFB-VCF   Document 25   Filed 03/25/20   Page 3 of 4
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DEFENDANT WINDHAVEN NATIONAL INSURANCE COMPANY’S INITIAL DISCLOSURES

2360410v.1

SERVICE LIST

Dennis M. Prince, Esq.
Kevin T. Strong, Esq.
Jonathan A. Rich, Esq.
PRINCE LAW GROUP
8816 Spanish Ridge Ave.
Las Vegas, Nevada 89148
T: 702-534-7600
F: 702-534-7601
E: dprince@thedplg.com
E: kstrong@thedplg.com
E: jrich@thedplg.com
E: llee@thedplg.com
E: eservice@thedplg.com
Attorneys for Plaintiff
Diane Sanchez

Robert E. Schumacher, Esq.
Wing Yan Wong, Esq.
GORDON REES SCULLY MANSUKAHNI,
LLP

300 South 4
th

Street, Suite 1550
Las Vegas, NV 89101
Tel.: (702) 577-9300
Attorneys for Defendant/Cross-Defendant
DMA Claims Management, Inc.

Case 2:19-cv-02196-RFB-VCF   Document 25   Filed 03/25/20   Page 4 of 4
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2415634 (14059-01) Page 1 of 3 

NOTC 
WILLIAM P. VOLK, ESQ. 
Nevada Bar No. 006157 
HOLLEY DRIGGS 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada  89101 
Telephone:  (702) 791-0308 
Facsimile:   (702) 791-1912 
E-Mail: wvolk@nevadafirm.com 
  
 
Attorneys for Defendant 
BLAS BON 
 
 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * 

DIANE SANCHEZ, 

Plaintiff, 

vs. 

BLAS BON, individually; JOSEPH ACOSTA, 
individually; DOES I - X, and ROE 
CORPORATIONS I - X, inclusive, 

Defendants. 

 CASE NO. A-15-722815-C 

DEPT NO. XXV 

  
NOTICE OF PERMANENT 
INJUNCTION AND AUTOMATIC 
STAY RE: LIQUIDATION OF 
WINDHAVEN NATIONAL 
INSURANCE COMPANY f/k/a ATX 
PREMIER INSURANCE COMPANY 

 
JOSEPH ACOSTA, individually; and 
WILFREDO ACOSTA, individually, 
 
 Cross-Claimants, 
 
 vs. 
 
BLAS BON, individually, 
 
 Cross-Defendant. 
 

  

 

/// 

/// 

/// 

/// 

Case Number: A-15-722815-C

Electronically Filed
3/30/2020 3:35 PM
Steven D. Grierson
CLERK OF THE COURT
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2415634 (14059-01) Page 2 of 3 

NOTICE OF PERMANENT INJUNCTION AND AUTOMATIC STAY RE: 

LIQUIDATION OF WINDHAVEN NATIONAL INSURANCE COMPANY, FORMERLY 

KNOWN AS ATX PREMIER INSURANCE COMPANY 

PLEASE TAKE NOTICE that on March 5, 2020, upon application of the Insurance 

Commissioner of the State of Texas, an Order Appointing Liquidator, Permanent Injunction and 

Notice of Automatic Stay was filed in the District Court of Travis County, Texas, 419th Judicial 

District, pertaining to WINDHAVEN NATIONAL INSURANCE COMPANY (WINDHAVEN”), 

formerly known as ATX PREMIER INSURANCE COMPANY (“ATX”).  A true and correct copy 

of said Order is attached hereto as Exhibit “A.” 

The above-referenced Order applies to the instant action against WINDHAVEN’s insured, 

Blas Bon, the Defendant herein, pursuant to Section 2.8 of the Order. 

Attached as Exhibit “B” are the various notices of the change of name of ATX PREMIER 

INSURANCE COMPANY to WINDHAVEN NATIONAL INSURANCE COMPANY, 

EFFECTIVE August 23, 2016. 

DATED this 30th day of March, 2020. 

HOLLEY DRIGGS 
 
 
 

By  /s/ William P. Volk     
WILLIAM P. VOLK, ESQ. 
Nevada Bar No. 006157 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada  89101 
  
Attorneys for Defendant BLAS BON 
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2415634 (14059-01) Page 3 of 3 

CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Holley Driggs, and that on the 30th day of 

March, 2020, pursuant to EDCR 8.05 and NRCP 5(b), I caused to be served a true and correct 

copy of foregoing NOTICE OF PERMANENT INJUNCTION AND AUTOMATIC STAY 

RE: LIQUIDATION OF WINDHAVEN NATIONAL INSURANCE COMPANY f/k/a 

ATX PREMIER INSURANCE COMPANY in the following manner: 

(ELECTRONIC SERVICE)  Pursuant to Administrative Order 14-2, the above-

referenced document was electronically filed on the date hereof and served through the Notice of 

Electronic Filing automatically generated by that Court’s facilities to those parties listed below. 

Dennis M. Prince, Esq. 
Kevin T. Strong, Esq. 
PRINCE LAW GROUP 
10801 West Charleston Boulevard, Suite 560 
Las Vegas, NV 89135 
Email: dprince@thedplg.com 
 eservice@thedplg.com 
 kstrong@thedplg.com 
 

 

 

/s/ Kileen Watase  
An Employee of Holley Driggs 
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-15-722815-C

Negligence - Auto November 24, 2020COURT MINUTES

A-15-722815-C Diane  Sanchez, Plaintiff(s)
vs.
Blas Bon, Defendant(s)

November 24, 2020 09:00 AM Motion for Rehearing and to Alter or Amend the Judgment and 
Order Denying Rule 60(b) Relief

HEARD BY: 

COURT CLERK:

COURTROOM: Delaney, Kathleen E.

Boyle, Shelley

RJC Courtroom 15B

JOURNAL ENTRIES

Counsel appeared telephonically.

Extensive arguments by counsel regarding Pltf's. attempts at service upon Deft. Bon, the 
contact information Mr. Bon provided following the accident, Mr. Bon's transient status, and 
Deft's. standing as a permissive user of the vehicle; he was not a policy holder.  Additional 
arguments regarding the rules the Court should apply and Deft's. counsel's relationship as 
counsel for the insurance company.  

COURT ADVISED, It is DECLINING to GRANT the Motion and STATED FINDINGS.  We have 
assessed these efforts at different times and in different ways for different reasons questioning 
if there should have been a Default Judgment and if the Default Judgment should have been 
at the amount that it is at.  Court does NOT see a sufficient basis here that due diligence was 
lacking.  There was for the Court's prospective appropriate due diligence.  COURT STATED 
FURTHER FINDINGS.  COURT does NOT believe an Evidentiary Hearing is necessary, It 
does not really believe these factors into the dispute. Court does NOT FIND the judgment 
void, COURT FINDS that there was appropriate, diligent efforts to serve and that substitute 
service was appropriate based upon the totality of the circumstance here, not withstanding the 
fact that there could have been additional efforts.  ADDITIONAL FINDINGS STATED.  Court 
does NOT think that there is any traction for any argument that the pleading of jurisdictional 
minimums now somehow now binds parties to the minimums for default.  Mr. Prince is to 
prepare the Order, provide a copy to opposing counsel for review as form and content, and 
return it back to the Court within 10 days.

PARTIES PRESENT:
Abraham G. Smith Attorney for Cross Defendant, Defendant

Daniel   F. Polsenberg Attorney for Cross Defendant, Defendant

Dennis   M Prince Attorney for Plaintiff

William   P Volk Attorney for Cross Defendant, Defendant

RECORDER:

REPORTER: Tavaglione, Dana J.

Page 1 of 1Printed Date: 12/3/2020 November 24, 2020Minutes Date:

Prepared by: Shelley Boyle
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NOAS 
WILLIAM P. VOLK (SBN 6157) 
wvolk@nevadafirm.com 
HOLLEY DRIGGS 
400 S. Fourth Street, Suite 300 
Las Vegas, NV 89101 
Tel: (702) 791-0308 
Fax: (702) 791-1912 
 
Daniel F. Polsenberg (SBN 2376) 
dpolsenberg@lrrc.com 
Abraham G. Smith (SBN 13250) 
Asmith@lrrc.com 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169-8996 
Tel:  (702) 949-8200 
 
Attorneys for Defendant BLAS BON 
 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
DIANE SANCHEZ, 

Plaintiff, 

vs. 

BLAS BON, individually; JOSEPH ACOSTA, 
individually; DOES I - X, and ROE 
CORPORATIONS I - X, inclusive, 

Defendants. 

Case No. A-15-722815-C  
 
Dept. No. 25 
 

NOTICE OF APPEAL 

 
 
 

 
JOSEPH ACOSTA, individually; and 
WILFREDO ACOSTA, individually, 
 
 Cross-Claimants, 
 
 vs. 
 
BLAS BON, individually, 
 
 Cross-Defendant. 
 

 

      

Case Number: A-15-722815-C

Electronically Filed
10/20/2020 1:38 PM
Steven D. Grierson
CLERK OF THE COURT

Electronically Filed
Oct 23 2020 10:28 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81983   Document 2020-38883RPI.APP.000430
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Please take notice that defaulted defendant Blas Bon hereby appeals to the Supreme Court of 

Nevada from: 

1. All judgments and orders in this case; 

2. “Order Denying Defendant Blas Bon’s Motion to Set Aside Default Judgment,” filed 

September 19, 2020, notice of entry of which was served electronically on September 21, 2020 

(Exhibit “A”); and 

3. All judgments, rulings and interlocutory orders made appealable by the foregoing. 

Dated this 20th  day of October, 2020. 

 

HOLLEY DRIGGS 

 

By:  /s/ William P. Volk  
400 S. Fourth Street, Suite 300 
Las Vegas, NV 89101 
Tel: (702) 791-0308 
 
 
DANIEL F. POLSENBERG (SBN 2376) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
 
Attorneys for Defendant BLAS BON 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 20th day of October, 2020 service of the above and foregoing 

“Notice of Appeal” was made upon each of the parties via electronic service through the Eighth 

Judicial District Court’s Odyssey E-file and Serve system. 

 

 

/s/ Suri Guzman      
An Employee of HOLLEY DRIGGS 
 

 

RPI.APP.000432



RPI.APP.000433



Case 2:18-cv-01938-GMN-NJK   Document 53   Filed 04/12/19   Page 44 of 60

RPI.APP.000434



Case 2:18-cv-01938-GMN-NJK   Document 53   Filed 04/12/19   Page 45 of 60

RPI.APP.000435



Case 2:18-cv-01938-GMN-NJK   Document 53   Filed 04/12/19   Page 46 of 60

RPI.APP.000436



Case 2:18-cv-01938-GMN-NJK   Document 53   Filed 04/12/19   Page 47 of 60

RPI.APP.000437



RPI.APP.000438



Case 2:18-cv-01938-GMN-NJK   Document 53   Filed 04/12/19   Page 49 of 60

RPI.APP.000439



RPI.APP.000440



No. 4 335 OFFICIAL
of the

TEXAS CO4IlSSIONER OF INSURANCE

Date: MAR 0 32016

Subject Considered:
Acquisition of

ATX Premier Insurance Company
Dallas. Texas

by
Windhaven National Holding Company

a Florida corporation
HCS No. 990473

Consent Order

General remarks and official action taken:
The commissioner of insurance considers the application of Windhaven National Holding
Company. (Windhaven). for approval of its acquisition of control of ATX Premier Insurance
Company. (ATX).

As shown by their signatures, the authorized representatives for Windhaven National Holding
Company agree and consent to the entry of this order and request that the commissioner informally
dispose of this matter pursuant to the provisions of Tex, Ins, Code §36.104, Tex. Gov’t Code
§2001.056, and 28 Tex. Admin. Code §1.47.

Jurisdiction

The com.missioner has jurisdiction over the application under Tex. ins. (%...xle § $21157 and 28
Tex.. Adr..in, Code. 5 7205.

Fndines of Fact

Based upon the information submitted to and tevle\ed h Texas Department of Insurance staff.

the commissioner makes the following findings of fact:

I. ATX is a domestic property and casualty insurance company.

2. Windhaven will acquire control of AIX through the purchase ot I U0f of the issued and
outstanding common capital stock ot ATX for 87,500,000 cash.

RPI.APP.000441



4 3 oissioner’s Order
AT X Premier Insurance Compan\
I-K’S No. 9i)173
Page 2 of 5 Pages

3 No e idence w a preenied that any of the e cuts or conditions listed in Tex. in’.. Code
523.1 571b) would occur or exist alter the acquisitioli of coiiirol.

4. In siening the order, k indhaven agrees that it will not cause ATX to pa any di\ idends
or other distributions to shareholders or accept dt idends trom L\ IX for fix e years from
the date of the acquisition of A I’X without prior written appro al of the commissioner,

5. In signing this order, V indhax en agrees and represents to the commissioner that AiX
will not exceed a : 1 ratio of net rtten premiums to capital and surplus.

Conclusions of Law

Based on the findings of fact, the commissioner makes the following conclusions of law:

1. The proposed acquisition of control by Windhaven National Holding Company to
acquire l00° of the issued and outstanding common capital stock of Al X Premier
Insurance Company constitutes a change of control under the prox isions of Tex. Ins
Code §* 823 151 and 823.154.

2. There is no evidence that any of’ the events or conditions listed in Tex. Ins. Code
* 823.157tb. would occur or exist after the acquisition of control.

3. Upon review of the representations and information provi(led. no evidence was
presented on which the commissioner could predicate a denial of the acquisition of
control under Tex. Ins. Code § 823.157.

4. Windhaven knowingly and xoluntanly waixes all procedural rights, including but riot
limited to notice of hearing, a public hearing, a proposal for decision, rehearing by the
commissioner, and udicial rexiew of this administrative action as proxidcd for n lex
Ins Code § 36 ‘01 36.205 and lex Oov’t Code § ‘001.051 001 052. 2001 45
in I NXO.l46

I lie oii iiu nci appr’u ‘. thC J.qitis1tiun oniio1 of \ I N Pcnuer InuranLc (‘urupans h\
\\ indhai Cfl Nat )nai iIohiing C onqxm

I he aLunI1tinn 0 coutrut . o A I N nirut h completed nut Later than rha 9i La da trom thc date ur
this ordei s ieuired hs Tc\ Ins. (Lade 5 IbOi a)

If the acquisition of c ntrol of \TX Premiei lnsuiance Company is not completed on or heloic
the 90 day after the date of this order and Windhaven National Holding Company has not
obtained an extension of tin e in writine to complete the acquisition of ontro1 by the
commissioner as required by I cx. Ins. Code § 823. I (0(a), this order expires, Windhaven

RPI.APP.000442



4 3 r5ssioners Order
X I X Premier Insurance Company
IICS No. 990173
Page 3 of 5 Pages

National Holding Company will be required to submit a new application to the commissioner for
review and appruval.

I his oider amends the limitations on XIX Premier Insurance Company set out in the Fehiuary
22, 2013, Commissioner Order Number 2309.

The commissioner orders Windhav en not to cause A I X to pay any div idends or other
distributions to shareholders and or accept dividends from ATX tor fiv e years from the date of
the acquisition of AIX without prior written appro a! of the .ommisioner.

I he comInissioner orders \ I X not to exceed a 3: 1 ratio ot net written premiums to capital and
surplus.

David C. Mattax
Com issioner of I surance

By
Doug
Deputy Commissi r
Financial Regulation Division
Commissioners Order No. 3632

RPI.APP.000443
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Co missioner s Order
AIX Premiei Insurance Company
HCS No, 990473
Page 4 of 5 Pages

Recommended h:

IWae Nowak, \nal’st
FinaiZDial nalvsis Section
Financial Regulation Division

Reieed by:

Teresa Saldana, Chief Anahst
Financial Analysis Section
Financial Regulation Division

Reviewed by:

Margaret JonSi. Attorney I

Office of Financial Counsel
Legal Di ision

RPI.APP.000444
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Coi.ssitur Order
?OIOK Pretnier asaranco Company
OHS No. 9Qf473
Page 5 ot 5 Pages

3 ‘1 9 1

________

WindhavetflSfrCdbiflokflng Company
_/-.•v

.,Z/7
j<’ ,

/ c /

nrt ed
/7 yrjt fa t)U ki I

Title

AFFIDAVIT
BEFORE ME. the undersigned notary public, personally appeared

c. and stated the lollowina after being sworn:

My name nnmv Whited, i am or /uuncl mind, eaoaoie or making mis :aaemen. and i
am personally atquaineu witH the tacts statec n tht order and arrloasit,

1. 1 am the Preident of Wmdhaven Nartonal Holdtno Cunraaov and I am authorized to make
this statement. I agree to the terms and exeattie thts Concm Order on behalf of Windhasen
Nat tonal I folding Company.

3. Wndhver3 National Holding Company agrees with and consetyis to the tssnance and
service or g iutooing Consent order to he snic u a theL3InhitiasKmçt

/ Signature

SWORN TO AND SUBSCRIBED heiTre me/he:. onderstatefa authority by the President of
Windhaven Nationa:1 Holding Company on this/NC. day of NC2sgX52ifl< 2.01:6.

Ci,,,,

/7

3*_.:Z

bafaure of Notahy Public 3
\crr\ Public in and tar St ate a f

fai :1 —.

NANCY GONZALEZ
Notary Public State of Fiorda

My Comm. Expires Apr 24, 2016
Commission # FE 192204
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