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In 2009, Nevada enacted NRS 116.310313, which pr¢

NRS 116.310313 Collection of past due obligation; charge of
reasonable fee to collect.

1. An association may charge a unit's owner reasonable
fees to cover the costs of collecting any past due obligation. The
Commission shall adopt regulations establishing the amount of the
fees that an association may charge pursuant to this section.

2. The provisions of this section apply to any costs of
collecting a past due obligation charged to a units owner,
regardless of whether the past due obligation is collected by the
association itself or by any person acting on behalf of the
association, including, without limitation, an officer or employee of
the association, a community manager or a collection agency.

3. As used in this section:

(a) “Costs of collecting” includes any fee, charge or cost,
by whatever name, including, without limitation, any collection fee,
filing fee, recording fee, fee related to the preparation, recording or
delivery of a lien or lien rescission, title search lien fee, bankruptcy
search fee, referral fee, fee for postage or delivery and any other
fee or cost that an association charges a unit's owner for the
investigation, enforcement or collection of a past due obligation.
The term does not include any costs incurred by an association if a
lawsuit is filed to enforce any past due obligation or any costs
awarded by a court.

(b) “Obligation” means any assessment, fine,
construction penalty, fee, charge or interest levied or imposed
- against a unit's owner pursuant to any provision of this chapter or
the governing documents.
Since Nevada law specifically authorizes an association to recover the

"costs of collecting" a past due obligation and, further, limits those amounts, we

conclude that a reasonable interpretation of the kinds of "charges" an association

13
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SB 253 (6) Unless at the time of purchase there is a
rental prohibition, the association may not prohibit an
owner from renting a unit. Further, unless at the time of
purchase the declaration requires the owner to receive
approval from the association to rent the unit, this ap-
proval cannot be required. If the declaration has a Limit
on the number of units that can be rented, it cannot be
amended to decrease the number of units which can be
rented. Even if there is a limitation on the number of
rentals, an owner can seek a waiver based upon a show-
ing of “economic hardship.” Where there is a limit on the
number of rental units, the units owned by the declarant
cannot be counted or considered when determining the
maximum number of rental units allowed. (NRS 116.335)
(Eff. 10/1/09)

SB 253 (8) It is the responsibility of the owner to pay for
the resale package when the property is being sold, Fux-
ther, this resale package must include information on
transfer fees, transaction fees, and other fees involved in
unit resales. (NRS 116.4109) (EL£f. 6/9/09 pursuant to AB
350)

ELECTIONS AND VOTING

AB 251 changes procedures for elections where the
number of candidates running is the same or less than
the number of vacancies. In such cases, the executive
board must send out a notice informing owners that
those nominated will be deemed to be elected to the

See Bill Digest on Page 6

Regulations
Continued from Page 1

The first workshop of the year
was for R-204-09, which would affect
conditions under which an associa-
tion could deposit funds with an out-
of-state bank. The workshop was con-
ducted by the Division with two
members of the Commission on Com-
mon-Interest Communities and Con-
dominium Hotels in attendance.

Workshops provide the opportu-
nity for the public to view regulations
and submit comment in person be-
fore adoption. Both the Division and
the Commission hold scheduled
workshops,

TFuture workshops will affect
standards for receiving credentials to
serve as a community manager or
reserve study specialist, the way re-
serve studies are conducted, among
several other matters. For a list of
upcoming workshops and adoption
hearings, visit www.red.state.nv.us, click on Common-
Interest Communities and then Workshops and Adop-
tions (on the left side of the page). Visitors may also find
the copies of proposed text on adjoining links.

Workshops conducted by the Commission are usually
held in conjunction with regular meetings, the schedule
of which may also be found online, under the heading
Commission Meetings and Agendas on the Division’s
Web site.

The Commission on Common-Interest Communities and Condominium Hotels
holds hearings on violations of NRS 116 at a 2009 meeting.

Regulations add specifics to laws passed by the Leg-
islature and have the full effect of law. In time, those
regulations pertaining to NRS 116, the section of law
governing common-interest communities, are codified
into NAC 116.

Those who wish to write to the Division or Commis-
sion regarding a proposed regulation may do so through
Administrative Legal Officer Joanne Gierer at Nevada
Real Estate Division, 2501 E. Sahara Ave., Las Vegas,
NV, 89104.
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board unless an owner submits a nomination form within
30 days after receiving the board’s notice (the nomina-
tion period). In that case, a regular election will be held
with the normal balloting procedure. If no one else is
nominated, then no ballots will be mailed out and the
previously nominated candidates will be considered
elected to the board 30 days after the date of the closing
of the nomination period. (116.31034) (Eff. 7/1/09)

SB 182 (3) states that persons who knowingly, will-
fully and with fraudulent intent alter the outcome of ex-
ecutive board elections can be found guilty of a category
D felony (1 to 4 year sentence, possible fine up to $5,000).
(NRS 116.31034) (Eff. 10/1/09)

SB 182 (4) provides that community managers or
executive board members who ask for or receive compen-
sation to influence a vote, opinion or action are guilty of a
category D felony, along with those who offer or give
such compensation. (NRS 116.31189) (Eff. 10/1/09)

SB 182 (13) prohibits an association from adopting
rules or regulations that effectively prohibit or unrea-
sonably interfere with election campaigns for the execu-
tive board. However, campaigning can be limited to 90
days before the date ballots are required to be returned.
Also, candidates may request (to the secretary or officer
specified in the bylaws) that the association send - 30
days before the election date - a “candidate informational
statement.” This statement may be limited to a single
typed page and may be sent either with the ballot, or in a
separate mailing, at the association’s expense. This cam-
paign material cannot contain defamatory, libelous or
profane information. Further, the association, directors,
officers, employees and agents are immune from criminal
and civil liability for any act or omission resulting from
the publication or disclosure of information regarding
any individuals that occurs during this election process.
(NRS 116.31034) (Bff. 10/1/09)

SB 182 (14) Removal elections: It is now easier to
remove members of the executive board. If at least 356%
of the voting members vote — and a majority of those vot-
ing vote 1n favor of removal - then the board member is
removed. In a practical sense, this means that in a com-
munity of 100 voting members, if 35 vote, and 18 vote in
favor of removal, then the board member is removed.
(NRS 116.31036) Also, pursuant to SB 182 (16), the asso-
ciation cannot adopt any rule or regulation that prevents
or unreasonably interferes with the collection of signa-
tures for a petition for a special meeting for a removal
election. (NRS 116.3108) (Eff. 10/1/09)

SB 183 (8) (14) (15) (18) (20) (21) provides that there
cannot be delegate voting in the election or removal of
executive board members. (NRS 116.31105(1)) (Eff.
10/1/09)

SB 183 (22) provides an exception to the prohibition
on delegates during the period of declarant control and 2
years after declarant control is terminated. (NRS
116.1201) (Eff. 10/1/11)

SB 183 (14) requires that the association distribute
the candidate disclosure statements with the ballots but
the association is not obligated to distribute any disclo-
sure if it contains information that 1s believed to be de-
famatory, libelous or profane. (NRS 116.31034) (Eff.
10/1/09)

RECORDS

AB 350 (6.5, 7.5) provides that owners may receive a
copy or summary of unit owner or executive board meet-
ing minutes cost-free in an electronic format or, if not in
electronic format, at the following costs: 25 cents per
page for the first 10 pages, 10 cents per page thereafter.
(NRS 116.3108, 116.31083) (Eff. 7/1/09)

AB 350 (10.5, 12.2) provides that association books
and records, including the budget, must be made avail-
able at a location not to exceed 60 miles from the CIC.
(NRS 116.31151, NRS 116.31175) (Eff. 7/1/09)

SB 182 (23.5) now includes attorney’s contracts as
records that are available for review by owners. (NOTE:
It is the opinion of the Division that this applies to cur-
rent contracts that were in place on the day the statute
went into effect, not to past ones,) (NRS 116.31175) (Eff.
10/1/09)

SB 183 (28) provides that although books, records
and other papers of the association are generally avail-
able to owners — if that document (including minutes, a
reserve study, and budget) is in a draft stage and has not
been placed on the agenda for final approval by the board
— it does not have to be provided to the owner. (NRS
116.31175) (Eff. 10/1/09)

SB 351 (13) Regarding records which are to be made
available to owners upon written request, this new law
protects the privacy of an owner’s architectural plans or
specifications submitted for approval to the association's

See Bill Digest on Page 7
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architectural review committee. (NRS 116.31175) (Eff.
10/1/09)

MEETINGS

AB 350 (7.5) Regarding executive board meetings, on
an annual basis, two of the meetings must be held out-
side “standard business hours.” (NRS 116.31083) (Eff.
7/1/09) NOTE: NAC 116.300 defines standard business
hours as follows: “As used in this section, ‘regular busi-
ness hours’ means Monday through Friday, 9 a.m. to 5
p.m., excluding state and federal holidays.”

SB 182 (17) requires audio recordings of executive
board meetings (but not of the executive sessions).
Within 30 days of that meeting, the audio recordings, the
minutes and/or a summary of the minutes must be made
available to owners, including copies. (NRS 116.31083)
(E£f. 10/1/09)

SB 182 (18) now requires that if the association is
taking any action on contracts with the association’s at-
torney, it must be done during the open portion of the
executive board meeting (in the past attorney’s contracts
were only allowed to be discussed in executive session).
Further, these contracts can be reviewed by owners.
(NRS 116.31085) (Eff. 10/1/09)

SB 183 (19) provides that executive board meetings
must be held at least once every quarter, and not less
than once every 100 days (previously the reference was
to every 90 days). (NRS 116.31083) (Eff. 10/1/09)

SB 253 (3) provides that if the association solicits
bids for an “association project”, the bids must be opened
during executive board meetings. Such project is defined
as including maintenance, replacement and restoration
of common elements or the provision of services to the
association. (NRS 116.31144) (Eff. 10/1/09)

BUDGETS/ ACCOUNTS

Pass it along

N JOSHUA TREE
HOME OVerEy
ASSOCIANUN
HEWS F LR

Got a newsletter in your community? Be sure to let your
community know where they can review all of recent

related publications, online at www.red.state.nv.us.

changes. Residents may see Community Insights, as well as

AB 311 (1) changes audit requirements. If the
HOA budget is under $75,000, financial state-
ments only have to be reviewed by a CPA during
the year immediately preceding the year of the
reserve study (Audits are no longer required). If
budgets are $75,000 to $150,000, there just
needs to be an annual review (again, no audit).
For both of these types of associations, however,
15% of the voting members can submit a written
request for an audit. Further, if budgets are
above $150,000 there must be an annual audit
by a CPA. (NRS 116.31144) (Eff. 10/1/09)

SB 182 (21) provides that even if the governing
documents state otherwise, the executive board
has authority to impose assessments to establish
adequate reserves - without seeking or obtaining
the approval of owners. These assessments,
however, must be based on the reserve study.
(NRS 116.3115) (Eff. 10/1/09)

SB 183 (26) Money in operating accounts may
not be withdrawn without 2 signatures: one

SB 182 (17) also provides that there are 2 comment
periods for owners. At the beginning of the meeting, com-
ments are limited to agenda items, At the end of the
meeting, comments can be on any subject. (NRS
116.31083) (Eff. 10/1/09)

must be of an executive board member or an
officer and the second must be of another mem-
ber of an executive board, an officer or the community
manager. However, there can be a withdrawal with just
1 signature for 2 limited purposes: transferring money to
the reserve account at regular intervals, or making auto-

See Bill Digest on Page 8
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matic payments for utilities. This does NOT apply to lim-
ited-purpose associations, (NRS 116.31153) (Eff. 10/1/09)

SB 351 (3) This section provides that associations,
executive boards and community managers must deposit
association funds in financial institutions that are 1) in
Nevada, 2) qualified to conduct business in Nevada, or 3)
have consented to jurisdiction of Nevada courts and the
Division, if out-of-state. In addition, except as otherwise
provided by the governing documents, an association
shall deposit, maintain and invest funds in:

1) properly insured accounts (FDIC, National Credit

Union Share Insurance Fund, or Securities In-
vestor Protection Corp.);

2) with a private insurer (approved under NRS
678.755); or
3) 3)in United States government backed securi-

ties. (NRS 116.311395) (Eff. 10/1/09)

SB 351 (12) (12.3) and (12.7) require that the associa-
tion establish reserves not only for major components of
the common elements but also for “any other portion of
the CIC that the association is obligated to maintain, re-
pair, replace or restore.” (NRS 116.31151) (Eff. 10/1/09)

VIOLATIONS, ENFORCEMENT OF CC&RS

AB 350 (4.5) Past due fines can no longer accrue in-
terest. (NRS 116.31031) However, interest can be accrued
for past due assessments under AB 350 (9). (NRS
116.3115) (Eff. 7/1/09)

AB 350 (9) Past due assessments that are 60 days or
more past due bear interest at a rate equal to the prime
rate at the largest bank in Nevada, plus 2 percent. The
official rate is posted at www.fid.state.nv.us. (NRS
116.3115) (Eff. 7/1/09)

SB 182 (12) Where there are fines against an owner
for violations which have been committed by tenants or
invitees, the board cannot impose a fine against the
owner unless the unit owner 1) participated in or author-
ized the violation, 2) had prior notice of the violation, or
3) had an opportunity to stop the violation and failed to
do so. (NRS 116.3101) (Eff. 10/1/09)

SB 182 (18) creates additional due process protec-
tions during violation hearings, Owners must be informed
that they have the right to counsel, the right to present

See Bill Digest on Page 9

Glossary

Assembly Bill (AB) — One of two potential prefixes for
legislation in Nevada, the other being Senate Bill (SB).
Nevada has a bicameral Legislature, similar to the U.S.
Congress. Legislation may originate in either the state
Senate or the state Assembly. Even though it must even-
tually pass both houses, a bill retains its original name,
which also includes a number based upon the order it
was drafted (e.g., SB 183 followed right after SB 182).
There is no practical difference between the two.

Assessments (or dues) — Each unit owner is obligated
pay a share of the common expenses of the association,
such as the cost of landscape maintenance, insurance,
utilities and administrative costs. The amount the unit
owner is obligated to pay is the assessment. This may be
paid monthly, annually, or anywhere in between depend-
ing upon the HOA's governing documents.

Common-Interest Community (CIC) Homeowners
Association (HOA or association) — means real estate
described in a declaration with respect to which a per-
son, by virtue of his ownership of a unit, is obligated to

pay for a share of the real estate taxes, insurance premi-
ums, maintenance or other improvement of, or services
or other expenses related to, common elements, other
units or other real estate described in that declaration
(NRS 116.021). The more familiar term “homeowners
association” is used interchangeably with CIC.

Commission on Common-Interest Communities
and Condominium Hotels (Commission) — A seven-
member (as of Oct. 1, 2009) panel, appointed by the gov-
ernor, charged with adopting regulations and holding
hearings regarding violations of NRS 116. The commis-
sion comprises an attorney, a CPA, a community man-
ager, a development company executive, and three
homeowner association members.

Executive Board/ Board of Directors/ Board —
These terms are used interchangeably. As the governing
body of an association, it may create policy, hold hear-
ings on violations of governing documents, and perform
administrative roles. After an association transitions
from developer to homeowner control, directors are
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witnesses, and the right to present information regard-
ing any conflict of interest of anyone on the hearing
panel. The Commission may be adopting regulations on
these rights in the future. Also, these rights are mini-
mum due process rights, and do not preempt any govern-
ing document provisions that provide greater protections.
(NRS 116.31085) (Eff. 10/1/09)

SB 183 (12) With respect to not only owners and ten-
ants but also invitees, there are some changes regarding
fines. There can be no fines imposed against an owner,
tenant or invitee regarding the delivery of goods or ser-
vices by vehicle. In addition, “notice” requircments have
been expanded so that fines cannot be imposed unless
the owner AND, if different, the person against whom
the fine will be imposed, has written notice of the viola-
tion. An owner will not be deemed to have received writ-
ten notice unless it was mailed to the address of the unit
AND, if different, to a mailing address specified by the
owner. At the hearings, an executive board member who
has not paid all assessments cannot participate in the
hearing or vote. Such actions will render the board’s ac-
tions void. The party who receives the fine can request,
within 60 days after paying any payment on the fine, a

statement of any remaining balance owed. (NRS
116.31031) (Eff. 10/1/09)

SB 183 (13) Associations shall establish a compliance
account to account for fines, which must be separate
from any account established for assessments. (NRS
116.310315) (Eff. 10/1/11)

CREDENTIALED PROFESSIONALS

SB 182 (24) Community managers are prohibited
from taking retaliatory action against an owner who
complained in good faith about violations of the law or
governing documents, or recommended the selection or
replacement of an attorney, community manager or ven-
dor. These prohibitions also apply to executive board
members and officers, employees and agents of the
HOAs. (NRS 116.31183) (Eff. 10/1/09)

SB 182 (29) A civil suit can now be filed against a
manager for failing to comply with NRS 116 or the gov-
erning documents. These suits can be filed by the asso-
ciation — or by a class of owners (at least 10% of the vot-
ing members). Further, managers are subject to punitive

See Bill Digest on Page 10

Glossary

elected by the membership, although vacancies of unex-
pired terms may be appointed by the board (if the gov-
erning documents allow). Directors typically select offi-
cers (president, etc.) from amongst themselves, although
officers are not required by law to be directors.

Nevada Administrative Code (NAC) — Many Nevada
Revised Statutes (see below) include provisions for regu-
lations that “fill in the details.” These details become
part of the Nevada Administrative Code. Regulations
have the power of law, but are subordinate to the stat-
utes that authorize them and may be adopted only for
the purposes specified by the statute. After regulations
are adopted, they are later “codified” into the Nevada
Administrative Code. The Commission on Common-
Interest Communities and Condominium Hotels holds
hearings and adopts regulations authorized by NRS 116.
These become part of NAC 116.

Nevada Revised Statutes (NRS) — The laws passed by
the Nevada Legislature, which are organized by subject
into chapters. For instance, Chapter 116 of the Nevada

Revised Statutes (NRS 116) is called “Common-Interest
Ownership” and directly pertains to homeowners associa-
tions. Other chapters of state law also apply to HOAs,
such as the chapters affecting the towing of vehicles,
pools and spas, energy efficiency and fair housing.

Ombudsman for Owners in Common-Interest Com-
munities and Condominium Hotels (Ombudsman) —
The office, part of the Real Estate Division, that produces
this newsletter. It also educates HOA residents on their
rights and responsibilities, assists in resolving HOA-
related disputes, and maintains a registry of all HOAs in
Nevada. Its duties are supplemented by other sections of
the Division, which licenses and regulates community
managers and investigates issues relating to NRS 116.

Senate Bill (SB) — See Assembly Bill.

Unit Owner/ Homeowner/ Member — These terms are
used interchangeably. The members of a homeowners
association are the owners, not the tenants. A more de-
tailed definition may be found in NRS 116.095.
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damages under certain conditions. (NRS 116.4117) (Eff.
10/1/09)

SB 182 (39) provides for the issuance of temporary
certificates for community management for a period of
one year under certain circumstances. (NRS 116A.410)
(Eff. 1/1/10)

SB 183 (39) Reserve study specialists must be regis-
tered with the Division (changed from being required to
have a permit). (NRS 116A.260) (Eff. 10/1/09)

ARBITRATORS

SB 182 (40) This provision establishes that arbitra-
tors must provide specific information to parties, in plain
English, that explains the procedures and law, including
information on confirmation of awards, judgments on
awards, and applicable laws and court rules regarding
attorney’s fees and costs. It also clarifies that in nonbind-
ing arbitration, parties have 30 days to commence an
action in court, and a year to apply to court for confirma-
tion of the award. In binding arbitration, if a party seeks
to have that award vacated, or commences an action in
court, that person will be responsible for the opposing
party’s attorney fees and costs if a more favorable award
or judgment is not received. (NRS 38.330) (Eff. 10/1/09)

DECLARANT ISSUES

SB183 (16) provides that the declarant must provide

to the association an accounting for money of the associa-
tion and audited financial statements for each fiscal year
and any ancillary period from the date of the last audit.

Further, the declarant must pay for this ancillary audit
and must deliver it within 210 days after the date the
declarant’s control ends. (NRS 116.31038) (Eff. 10/1/09)

SB 183 (17) provides that, with respect to the con-
verted building reserve deficit which the declarant must
deliver to the association, it is defined as the amount
necessary to replace major components within 10 years
after the date of the first close of escrow of a unit
(previously had been the date of the first sale). (NRS
116.310395) (Eff. 10/1/09)

OMBUDSMAN/REAL ESTATE DIVISION

SB 182 (b) allows petitions to the Division for advi-
sory opinions and rulings. (NRS 116.623) (Eff. 10/1/09)

SB 182 (30) adds 2 members who are unit owners to
the CICCH Commission. (NRS 116.600) (Eff. 10/1/09)

SB 253 (9) The CICCH Commission now can impose
administrative fines of up to $10,000 per violation
(previously the limit was $5,000). (NRS 116A.900) (Eff.
10/1/09)

*hK

NOTE: This bill digest is not a legal docu-
ment or legal advice. It is a summary of select

laws from the 2009 Nevada Legislative session
relating to common-interest communities. It is
not a complete listing of all Legislative changes.

Hkk

HOAs: Forms have changed'—-— Get yours up to date

When the law changes, so does everything else. This
is true especially of all the myriad paperwork associated
with a homeowner association.

Some of these changes are internal: Do your agendas
list both homeowner comment periods? Do your candi-
date disclosures forms ask all the relevant questions? Do
your resale packages contain a statement listing all cur-
rent and expected fees, fines, assessments and other
costs?

Just as important: Is your association using the most
updated form to do business with the Office of the Om-
budsman? To ensure compliance with the law, associa-
tions should check the Real Estate Division’s Web site,
www.red.state.nv.us, each time they have business with

the state. From the main page, select the gray button
marked Forms on the home page, then look for the form
by Type (click on the word “Type” to sort). Scroll down to
the set of forms marked as Common-Interest Commu-
nity.

Some of the documents affected by the 2009 Legisla-
tive Session include: Annual Association Registration,
Reserve Study Summary and the Candidacy Disclosure
Statement.

In addition, associations submitting payment for an-
nual registration must remember that all HOA operating
expenses now require two signatures (except limited-
purpose ones), one from a director or officer AND another
from a director, officer or community manager.
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Educational Opportunities expand in 2010

Outreach classes cover fundamentals of managing an association

It is a duty and legal responsibility of all HOA board
members to keep informed of changes to the law. While
there is much to learn, the Office of the Ombudsman
hopes to make this task a little easier. Our staff has cre-
ated publications and classes to make learning the new
material as simple and convenient as possible.

The first class dates are already under way. Basics for
Board Members is presented monthly at locations
throughout the state. This 3-hour presentation addresses
HOA basics, such as meetings, elections, recordkeeping,
and fiduciary duty. It also offers a forum for asking ques-

tions, and presents information on addressing common
association challenges.

Additional classes on various HOA topics will be
scheduled throughout the year. In addition, seminars
taught by contracted subject matter experts are planned
throughout the year. Visit
http://www.red.state nv.us/CIC/Seminars/omb_seminars
for an updated listing of class opportunities.

Registration is required as seating is limited. Contact
Nicholas Haley at 486-4480 or email to
nhaley@red.state.nv.us to register.

HOA residents attend the
first “Basics for Board
Members” class, held at
the Bradley Building and
teleconferenced to Car-
son City. The three-hour
presentation covers the
fundamentals of serving
as a board member and
incorporates changes to
the law from the 2009
session. Additional dates
are scheduled monthly
throughout 2010, as well
as classes on specific
subjects.

Publications synthesize old, new law on meetings, elections

Adding new law to old, the Office of the Ombudsman
recently issued updated brochures on meetings, elec-
tions, and general information for Spanish speakers.

The brochures are available online at
http://www.red.state.nv.us/CIC/cic.htm and in print form
at select state offices, including the Real Estate Division
at 2601 E. Sahara Ave. in Las Vegas and 788 Fairview
Drive in Carson City.

Association Meetings explains the different kinds of
meetings, the general purpose of each, and scheduling
and agenda requirements. It lists the varying timelines
for all types of meetings—reason alone to keep it handy.

Association Elections gives a start-to-finish overview
of how to comply with HOA election law, including a de-
piction of a three-envelope system.

The Ombudsman’s Spanish brochure covers the very
basics of how an association works, as well as informa-
tion on our office. It is useful for bridging the communi-
cation gap with residents not well versed in English.

“The brochures bring together all of the details of a
particular subject within NRS 116,” said Nick Haley,
education and information officer for the Office of the
Ombudsman. “While some of our products speak to
changes in the law, the brochures take a particular topic
_ say elections - and present the topic as a whole. This is
ultimately how all of us will come to understand these
changes: within the context of the existing law.”

Additional subjects are coming online. Check the Web
site for updates, or ask the Ombudsman staff what'’s
new.
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Frequently used links to government agencies

Following are links to public agencies used by HOAs:

List of registered Reserve Study Specialists —
hitp//www.red.state.nv.us/CIC/rss.htm

Nevada Secretary of State (used for HOA’s corporate
filing) - http://www.nvsos.gov/online/

Upcoming classes — http://www.red.state.nv.us/
CIC/Seminars/omb_seminars.pdf

Prime rate (basis for which associations may charge
interest on assessments) —
http://www.fid.state.nv, us/PrlmeIPrlmeInterestRat
e.pdf

Mortgage Lending Division — http:/mld.nv.gov/

Neighborhood Services, Henderson —
http://'www.cityothenderson.com/neighborhood_ser
vices/index.php

Neighborhood Services, Las Vegas —
http://www.lasvegasnevada.gov/Government/neigh
borhoodservices.htm

Neighborhood Services, North Las Vegas —
http://cityofnorthlasvegas.com/Departments/CityM
anager/NeighborhoodServices.shtm

Real Estate Division Forms and links

Real Estate Division — http://www.red.state.nv.us/

Annual Associations Registration —
htip:/www.red.state.nv.us/forms/562.pdf

Reserve Study Summary —
http//www.red.state.nv.us/forms/609.pdf

Declaration of Certification (31gned by new board
members) —
http://www.red.state.nv.us/forms/602,pdf

Before You Purchase in a Common-Interest Commu-
nity Did you Know? —
http//www.red.state.nv.us/forms/584.pdf

Intervention Affidavit —
http://www.red.state.nv.us/forms/530.pdf
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Logeut My Accoun! Search Manu New District CiviFCriminal Search Fisfine Search Back Location : District Court Civil/Criminal  Help

REGISTER OF ACTIONS
Cast No. 06A523959

Korbel Family Living Trust vs Spring Mountain Ranch Master

Case Type: Title to Property
Assn, Bay Capital Corp

§

§ Subtype: Liens

§ Date Filed: 06/27/2006

§ Location: Department 16
§ Conversion Case Number: A523959

§ .

TARTY INFORMATION

Lead Altorneys

pefendant Bay Capital Corp

Defendant  Spring Mountain Ranch.Master Assn . John Eric Leach
Retained

7027910308(W)

intervenor Rgéontru's( Company Jeremy T. Bergstrom
'Heléilred
702-369-5960{W)
Plaintiff = Korbel Family Living Trust . Anita K. Holden-
- McFarland
Relained.

702-435-4175{W)

EVEN'!_'S»& ORDERS OF THE-COURT

00/18/2006 | All Pending Motlons (9:00 AM) {udicial Officer Glass, Jackie) | :
. ALL PENDING MOTIONS 9/168/06 Count Clerk: Sandra Jater Reporter/Recorder: Rachelle Hamilton Heard By: Jackie Glass
Minutes
09/18/2006 9:00 AM
", APPEARANCES CONTINUED: Sleven Yaimy, £sq., present representing the Intervenor. INTERVENOR
RECONSTRUST GO'S MOTION TO INTERVENE: MOTION TO INTERPLEAD EXCESS PROCEEDS..PLTFS
MOTION FOR PRELIMINARY INJUNGTION-Mr. Yarmy stated he wishes lo inlerplead the excess funds. Mr. Leach
advised he has no objéction to the interpleader; however, he does object to the amount of tegal fees M. Yarnmy
requested. Further advised, deft. agreed to the preliminary injunclion and has provided PItf. with an accounting;
however, there is a legal dispule over the interprelation of NRS 116. Briet argument by Mr. Yarmy in support of his
requesl for attorney's fees. COURT ORDERED, Motjon 1o interplead Funds, GRANTED. FURTHER, Mr. Yarmy lo
prepare the Order, atlach a detailed billing and leave a blank for the amount of attorney's feas. Mr. Yarmy moved fo be
relieved as a stake holder. SO ORDERED. Malter trailed for Ms. McFarland's presence. Matter recalled, Ms. McFarland
present and stated she lold Mr. Yarmy not to file an Interpleader because she would make sure he gels his fees and
costs. Courl informed Ms. McFarland regarding the status of My. Yarmy's reguest for leas. Mr, Leach slaled deft. has
stipulaied lo the enlry of the Preliminary {njunclion and requested that if a bend is required, that it be diminimus. Further,
ihe parties have reached an agreement with everything excepl (he interpretation of the one statute and cotild probably
“slipulale to the facts. Collogquy. Ms. McFarland requested the Court elaborate on its decision reference lhe legal issue

slaling it keeps caming up over and over again. COURT ORDERED, counsel are to prepare a stipulation of the facts and
matter CONTINUED and SET for ARGUMENT. 10/16/06 9:00 AM ARGUMENT

https:// www.ciérkco‘unt'ycodrts: us/Anonymous/CaseDetail.as pxCaselD=6633265&Heari... 11/24/20 10
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SEN LAW FIRM, LLP-
Las Vegas, Nevada 89107
79424

220 Sodth Valley View Bivd §Las Ve
al75 § Fax: 702.87

M

THE COOPER CHRISTEN
Phone: 702.4

 ERK

30T
COUNTY

LED:

 ORIBINAL,

‘BREF o

Anita KH McFarland, Esq.
Nevada Bar No. 8118 ' PH 06

Marty G. Baker, Esq. a3 3uA
Nevada Bar No,7591 N Ry
THE COOPER CHRISTENSEN LAW FIRM, LES‘{ﬁ"‘*"z% e Z‘i"“‘*‘“
820 South Valley View Bivd, CLERK

Las Vegas, Nevada §9107
{702) 435-4175

Attorneys for Plaintiff

KORBEL FAMILY LIVING TRUST

DISTRICT COURT
- CLARK COUNTY, NEVADA
P FE
KORBEL FAMILY LIVING TRUST o
Plaint{l{(s), Case No.:  A523959

v. - Dept.Not 'V

SPRING MOUNTAIN RANCH ' ‘
| MASTER ASSQCIATION; BAY - : PLAINTIFF’S BRIEF

CAPITAL CORP,, .

Defendani(s). « - | Hearing Date: November 6, 2006,
Hearing Time: 9:00am. .. .

Plaintiff KORBEL FAMILY LIVING TRUST (hereinaficr SPlaintiff”), by and thivaghits
attorneys of record, Anita KH McFarland, Esq, and Marty G. Buker, Esq. of The Cooper

Christensen Law Firm, LLF, hercby respectfully submits this brief pursuan{ to the Court's idute

order of Septcmbcr‘l& 2006 and in support of its position rcgardi’ng’thc jii(iiéial'is_xterpiretétiou'ofj' :

NRS 116.3116. A , ,
1. STATEMENT OF THE CASE

This case concerns the detcrmination of what hemeowners assessinent amounts are owed







{rage 2

of 9)

16

by a now. property owiier who purchases real property a foreclosure sale.condueted by the
beneﬁclary of a first deed of trust.
1L LEQA_,S_SHEI&E-SENH——
What is the correct application of NRS 116:3116(2), which statcs.
"‘Thc lien [for assessments] is also prior to all security m(eresls deqcnbt:d in :
paragraph (b) to the exteni of the assessmens for common expenscs based on the
periedic budgel adopted by the pssociation pursuant.lo NRS 116,31 15 which

would have become due in the absence of acceleration during the 6 'months
inunediately preceding: institution of an action 10 enforce the hcn :

111, AR GUMENT
A, GENERAL STATEMENT OF ISSUES AND PBOB_LEM&

" Although NRS 1163116 establishes lien priorities with réspett io, the dghts and

obligations as to a homeowners association such as Defendant Spring MouﬁtainiRahch Master

'Assomauon (hercinafter “Spnng Mountain™), there has been a preat deal of confuswn wﬂh -

respéct to what payment may be demandcd from persons who purchase propcrty at forcclosurc

sales conducted by thc beneficiaries of first deeds’ of trust he)d agamst the property As a gcnerai -+
I rule, the first. mortgage security mtﬁrcst is of the hlghcs\ pnomy, and’ ar_wy Jumor lign.or mortgage’ ,

1 is extinguished when there is a foreclosure by the first deed oﬁrust

Nevadn ‘however, has adopted What is known as-a supexpnonty" lien statule wuh

respeel 10 p!anncd conm\unlly/homeowner s assoclahons Accordmg w0 NRS 116.31 16(2), alien |
'asscssmcm for delinquent “common expenscs" (u: association dues, common area mamtcnmwc !
dues, etc., as set forth in NRS 116.3115) incurred up lo ;_}_mln_gmipﬂguo institution of an .

“action to enforce said lien, does have a priority over a first security interest regardiess of the prior |

recording. Landscape violations, fines, and collection costs are clearly noi "common CXpenses.

2-
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Based on the periodic budget adopted by the assoéia’tio'r'l.-”

Unfortunately, since there has been no judicial m\erpremuon of this sxatule by the .
~qurc'mé Court of Nevada, homeowncrs assocmuons as well as the collection‘agencics who
work for them, very frcqncmly and improperly deman'd_ payment of thou sands of dglfarg from
new purchasers for items that are not properly jncluded in this supérpribrity pomon ofthe lien.
Some:umcs lien release fees and other fiems arc demanded from both the ncwdw}icf (as-;a
tsuperpnomy cla)m) and from avmlablc excess proceeds (as & non—superpnonty claxm)

{Frequently, a lien which was only a few hundred dollars balloons inte a demand for thousands of

| ldollars for attorney fecs and costs for simply recording a sLandard li‘e'nand notice of dcfault. Thc

1legal and collection fees are often many times the amount of thc fien.
Like Plaintiff in this case; most parties who purchase hoines at foreclosurc sa!cs are banks

or investors who mlend to refurbish ﬂnd reset] the propcrty as quickly as poss:ble Frcqucn(ly,

[ the nmounts denianded remalin unknown until the property is lo bc soldtoa sxxbsequcnt bom ﬁde

purchaser. Al1bis pomt an Escrow Demand is generally requested from the pcrnnem association
;m order to clear the fien and provide clear {itle to lhe subsequent purchuscr 'lypwall} u! th:s
_point an escrow has alréady been opened and the tmnsactmn with the buycr must close w;thm a
short period of time: When the owner/investor is faced with gn axcess'w'e and ‘mcom;c_l,demand,

‘ thcy are.forced 1o make thc dccmon as 1o whethu or not it is financially fcasnble 10 file suit

¥ against the association hnd their agents to have the lien reduced, which- may result in the loss of 0

saleto a Vshbsequem'purchegser'bccause-clear tithe cannot be provided until the assoclation

amount demanded by the association in ordeér (o preserve the sale to the subsequent purchasci. '

-

relcases the lien. The ownerfinvestor’s other and often more ,fg_ﬁs'iblc option is to simply pay the- '

1

i
1
i
i
l
i
1
|
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[ @
B, mgi;,ng;_.ailgfxs APPLIED TO THE FACTS OF THIS CASE
In the casc at hand, the beneficiary of the sccon_ti déed of trust conducted a non-judicial
foreclosure sale and sold the propcny locally known as 9021 Little Horse Avénue, Las VégQS,
Nevada, APN #125'-08-2'21'—01_6 (hereinafier “the Propcrty") to Dcfendanl Bay Capl(al Corp.
(hereinafier “Bay Capital”), who becanie the vested owner of the Property. Up_on-lalqng

:ownership of the Property, Bay Capital did not corréct landééa’pc jssues which were (;aixsing,

\violations to be assesscd agalnst the Property, and did not cure amounis owing 10.Spring

Mountain,

Then, on or about May |, 2006 and afler the sule 10 Bay C’apilul the bﬁnc’ﬁci'a‘ry oflhe

(first deed of wrust conducted a non-_‘udit,ial foreclosure salc, at which time lhe Property was sold

1o Plaintifl. A Tmstec s Deed Upon Sale was n.cordcd in faver of- Plaintiff on May 9, 2_.006.
Plamtnff promptly refurbished the Property and ammged tosellitlon subscquem purchuscr
Fvcn lhough the monthly a.sscssmems on the Propeity are approximately $40.00- per momh

Spring Mountain inifially prescnu.d Plaintiff with a superpriority dcmand for $7 528 07, Spring.

. ‘]Mﬁﬁiﬁiﬁﬁlﬁﬁ'i'ﬁﬁiéljy"ﬁt’:ﬂ:nﬁd’i ifcﬁi—’supé"fpfldngy-dcltiand for-payment from'cxc;ss-procceds

.in the amount of $2,151 67
Plaintiff telephoned the collection agent who was hqn_dHng—\his a’ccquni-foi Spring

Movuntain and requested that seid-demand be ye-apportioned to the co‘rre‘d amounts:bélwccn' the

proteeds, but Spring Mowtain rcfmcd to amend its demand to comply wuh NRS Chap(er 116. -

)| Rather than assent to Spring Mounlnm s demand, Plamuffclected to ﬁ)(, suit. under NRS-

1082275 for Frivolous or Excessive Nofice of Lien. 1n order 1 provade their subscquent

.

super-priority portion owed by Plaintiff, and the non-superpnonty porhon 1o bt. patd from eXGOSS

125
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purchaser with elear title, Plaint{ff was forced to deposit $10,000.00 with the 'ﬁtlecbmp’any

pending. the outcome of this vase.

Because of lhe dispute between the pames, Counsel for the tmstee who conduc\cd tho

-foreclosure sale on the first deed of ust elected to m\crvcnc in this ¢nse, mtcrplcad thc CXCESS

procgeds, and request attomeys' fees for doing s0 pursuant to NRS 40.462. The cxcess proceeds

_fiave now been depleted by thousands of dollars because of.Spring Meountain’s réfusal to

veapportion its demand.

Under the clear and precise appixcanon of NRS 1 16 311 6(2) the dr‘:Ly*&nouxits that

survived the oreclosure sale and constitute the superpnonty portlon ot thc Yien are “asscssmems ’

for commen expenses based on the periodic budget adopted by thc association’ pursuant Q NRS

116, 31 15 which would have become: duc inthe absence of 'lcccicrauon during he 6 momhs

| immediately preceding institution of an action to enforce the’ fien.” Bascdr on _thls languagc-, A

Plaimiﬁ’s,posmon is that 1t shouid have to pay only six. mionths of momhly assessmems with

interest thereon, any asscssmems which accrued during: Plamt:ﬂ’ s ownershsp of the Propeny and 1

any charges incident 1o the transfer of the Properly (Asscssments of $219.00- plus smcrcst;

Escrow Demand of $150.00; and Transfer Fee of $300.00, for a total owmg of $669.00 plus

jntercst on the assessments):

In diseussing statutory interpretation. gcncrully, the S(xprém‘e Court of Ne\{adén staiéd in

Irving v. irving, | 122 Nev.. Adv Rep. 44, 134 P. 3d. 718, 720 (2006), as fol!ows‘

“Ttiis. courl follows the plain meaning 3 of a statute ubsem an umbq,uny Whethcr 1

aswatute is deemed ambiguous depends upon wht,thcr the statute's language Is-

susceptible to two or more reasonable interpretations. ‘When a statute is

5
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. . .
! ambiguous, we look 10 the Legistature’s intent in lntcrprell;tg the statite,”
2  In this case, the language of the stamle regarding “asscssments for common expcnses bascd on.
z _Athc. periodic budget adopted by the association” is unambiguous.. This mpguage;c!carly includes
5 § delinquent assessments within the statutory six month penod and ciear!f docs not include fincs,
6 latc fecs, collection costs, or attorneys' fees. Following thc plain mcamng of NRb 116,31 16
T : Plaintiff should not have to pay Spring Mountain for these olhcr items. Spnng Mountmn may
z s stilt collect these non—supcrpnonty expenses from the cxcess procccds on dcpos:t thh the Coun.
10§ C.
1 NRS 116.3116 v
‘i ] ~ The Supreme Court of Nevada has yet 1o interpret NRS 116.3116,- The State of
24 'Co'nnccti'c\;t has adopted a superpriority statutc sum;lar 10 chadd $, and Spring Moumam rches '
15 Jfon the Comiecticut case of Hudsop House Con \ : 223 Conn,
16 1610, 611 A.2nd 862 (1992) in support of its revised demand of $1,963.00.- Howwer the
;Z Cunnechcut statute and the Commeeticut court’s interpretation thcreof are mapposﬂc Nevada and |
19 Connecncu\ are as far apart lcgaﬂy and they are gcqgmph)(.:dly - As et forth above ‘the better
20 mterpretauou for the Court in this case is to look at'the plain meiuung of ﬂn, Nevada sldtutc
2 Based upon the Connecticut coun s decision, in addition. to six months of dehnqucnt
ii assessments, Spring Mountain contends that it is entitled io re¢over colleetion costs and N '
, 4 mtamcys fees from Plaintiff as part of its superpriorily lien. These costs and fees are associated -
25 | with the former owners’ delinquency, and pursuam 1o the plain mcamng of NRS 116.3116 ase
6 prt;perly recovémbie from the excess proceeds us past of the non-‘supcrprlomy portion of the lien,
4 X
28
-6~
L NI
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NTERPRETATION OF.NRS 116.3

became the vested owner of the Property. Thus, after satisfaction of jyuxiot lieris-and r'ri‘qr'tgageé
‘under NRS40.462(2)(c), Bay Capital is entitled to recover any cxcess i)rocceds remaihiﬁg
purwaut 1o NRS 40.462(2)d). Afier Bay Capital became the owner of the Propcny it paid one
.of the amounts that were owing to Spring Mountain and did not comrect the landscaping
icondiu'on, causing additional fines and violations to continually dccrue while Bay 'C'Bpﬂz.zl was.the
{owrier: -

. . Spnng Moumntain ongmally insisted that the supcrpnor)ty pohion of tﬁc lien was

-$7,528. 07, and stated that non-supcrpnomy demand was an addmonal $2 151 67 Since-there

" was $7,495. 65 in excess proceeds, Spring Mountain's umerprctat»on of the statute would have

2resulled-in Bay Capital being awarded approxunalcly $5,000.00-fiom the excess proceeds even

though it faited and refused to pay Spring Mountain or correct violations. -

pay an additional $1, 234.00 10 Spring. Mountam Since these funds wouldbe paud by Plaintiff
under the superpriority poition of the Ken, this amount would.not need to come- from the
Femnaining excess pmcm:ds and Bay Capital would thercfore bencfit by'mis.amo'um_., Spring

Mouniain’s. lmcrpmtahnn of the statute would thus rcward Bay Capital’s bad b‘chuvior by

. al!owmg Bay Capital to profit from not payings amoums it shou]d haVc paxd 1 Spring Mounmm .

_ Additionally, inclusion of these additional fees and costs in the supcrpnonty pomon of

2

In the instant case, the beneficiary of thie second deed oftrust foreclosed and Bay Capital

; © . Ifthis (‘ourt were :o honot Spring Moumam 'S rcquc%t for lhe udopuon ol‘lhc Conncchcm 13 N

court’s interpretation of bus Nevada %tatutc, the rcsult would be that P]amhﬂ would be furccd to |

13/
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: would allow the-associations’ collcetion agengics 10 continue demanding thousands of dottars for

® e
the lig:n would give associalioﬁ coll;:ction age;ncies ff‘ee ?eign to c,onl_inuc‘ chargin_g 1h»ouAsands*.of :
- dollars in collection costs and attorneys® fees for filing 8 couplé of simble, siéndard documc"n-tg. “f
- Purchasers at foreclosure sales would thereby be forced 1o either ];ay the 'cxorbitm\!'amoun:ts |
demandcd or seek court review of the lien amounts pursuant to. NRS 108.2275. Both of!hsse
. options result in impropey and excessive expenditures for foreclbsure,sale- purchasers,

V. CONCLUSION _ S B
At the outsct of this matter, Spring Mountain had the choice of éollecg‘ing $669».0'0;l‘mm -
| Plaintiff and collcoung the bulk-of the remaining monies it was owed from excess p;occeds thai
‘were held by the sale trustec. Spring Mountain's refusal to amend it's dcmand lesu)ted ina
rdepletion of available excess proceeds, and caused Plaintiff to seek- relief from the Court.
Additionally, Spring | Mountam 5 mlcrpre\auon of NRS 116.3116 would rewurd perwns
:c(;llecting excess proceeds under NRS 40.462(2)(d), such as Bay Capunl in Um case, for not.
'-'paying lib;fl\cowners assessments, while saddhn[, y the loreciosure sale pumhaser wsth thouc.ands of '

1 dollars.in additional costs, Finally, Spring Mountain’s sugges!cd' ’imt‘mtetaﬁbn o‘f'NRS 1—16.3 ] .16' s

fines, late fees, attorneys’ fees and collection costs. from fmeclosnre sale purchasers,

Both the clear Ianguage of the statute and the cquxt;cs of ,_!b:s case dén’ia:id-.a strjc't s
interpretation of the statule. Purspant to NRS I 16 3116, Plnmhﬁ" is cnmicd toa ru]mg thnt
“Plaintiff only owes $669.00 (plus u)tcrest on six months of assessmcnls) to Sprmg Mou.ntam; :

Plaintiff is also entitled to an order pursu;mi to NRS 108.2275 releasmg Spnng Mountain's fien, '

2%

L3I
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-and aTuling that Plaintifl recover its n'nomeys' fees pursuant to NRS 1 08&2;2-75(6)(1’)).

DATED this_ % 70" day of October, 2006

THE-COOPER CHRISTBNSBN LAW FIRM LLP

By:

Anita KIVMcFarand, ESq. B

Nevada Bar No. 8118

Marty G: Baker, Esq.

Nevadda Bar No, 7591

820 Sowth Valley View- B}vd

Las Vepas, Nevada, 8‘)107

Altomneys for Plamuf‘f
ORBEL FAMILY LIV !NG TRU ST

CERT ‘IE[QATEQFMAI'LING'" I

! HFRBBY CERTIEY that am an employee. of THE COOPER CH-RI‘STENSFN'LAW :

'FIRM, LLP, and that on the /ﬂ'ay of October, 2006, T »erved a truc nnd corrcc1 copy of the
foregoing PLA-IN'l-‘ [FF'S BRIEF, via First Class United States mail; posla_ge, prepaid, on the

parties indicated below,

John E. Leach, Esq. b

H Saritoro, Driggs, Walch, Kearney, Johnson & Thotnpson

400 South Fourth Street, Thizd Floor

Las Vegas, Nevada 89101 -

- Attorneys for Defendant

Spiing Mounmm Ranch Master Assoclanon ’

AAn,employcc.of_ N
THE COOP_ER CHRISTEN SEN;-LAW F_“{M,‘LLP

l |
T

__.,—._._..—._,_____———-———--“_.]._, - ———
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KEARNEY. JOHNSON & THOMPSON
RO FLOOR, LA VEGAS. NEVADL 89 101

- (702 TR-161 2

 RECENED
WOY'16 0.

p N euNBOSRKR: 8 28 S &

SAKTORO, DRIGGS, WaLCH.

| 400 Sou™ FOURD FTREET Thal

(702} 7TR1-0J08

‘Nevada Bar No. 1225
. Nevada Bar No, 9023

@ @

};'(l)‘HEgE LEACH, ESQ L AT
aiart 155 CCRED
or 16 35?)1 "06

TRACY A.GALLEGOS, ESQ.

SANTORO, DRIGGS, WALCH,
KEARNEY, JOHNSON & THOMPSON .

400 South Fourth-Stregt, Third Floor ,,,.&44 R
| Las Vegas, Nevada 89!61 : s dif'"W"
Telophone:  702/791-0308 . e
Facsimile; 7021791-1912 :
- Attorneys for Spring Mountain Rancli Master Association
DISTRICT COURT .
CLARK COUNTY, NEVADA
KORBEL FAMILY TRUST ' '
Plaintiff, Case No:  06-A-523959-C
Pept. No.w ¥ I
| DPEFENDANT SPRING MOUNTAIN,
SPRING MOUNTAIN RANCH MASTER RANCGH ASSOCIATION’S BRIEF
| ASSOCIATION; BAY CAPITAL CORP, ’ )
Defendants. » E T e
. Hearing -Date! NovgmbchO','ZOO()
o Time: LS00 AM. .

[UNIUUSINESGUISESS L

Defendant Spring Mountain Ranch Master Association (Hereinafter the "As.sociation"),'v
by and tlu(bu‘gh iis attorneys of record, John E, Leach, Esq. of the law ﬁfm of Santoro, Driggs, :
- Walch, Keamey, Johnson & Thompson respectﬁﬂ\y submits this Brief pursuant.to the Conrt's
Minute Order of September 18, 2006, and in support of igs'.po'siiiolh-:-.r_cga'rding the’ judicial 1

.interpretation of Nevada Revised Statutes (“NRS™ 1 IG.BI 16,

STATEMENT OF THEFACTS

On or about August 26, 2004, Jose QOlivera {(*Olivera") ‘purchased the' real bro_perty‘.

Jocated a1 9021 Little Horse Avenue, Las Vegas, Nevada (the “l’ropﬂi’t—y'}:)} “The. Property is |
located within the community known 2 Spring Mountain Ranch (the *Community”) and, |
. therefore, is subject 10 the terms and conditions of the Amended and Restatod Master Declaration -
of Cyvenants, Conditions and Restrictions and Grant of 'Ea‘sements’;»..v-f_or Spring Mouatain Ranch |

- (the “Declarntio.n"),vwhich was recorded with the Clark County Recorder’s 'Q.'fﬁc’_c on November

 (12638-081126475

. Ny
— /, y
. . . fs : -
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. 25, 1998, in Book No. 981 125, as Instrument No, 03642, A true-arid 'Eorrcc"l-cop'fy of relevant V

‘portions of the Declaration are attached herclo as Exhibit “1” and incorporated herein by-this

reference.

Concurrent with the purchase of the Propcny, Olivcra ckecuted and  consented lo the

recordation of a fivst deed of trisst against the Propexty. Also concun'cm with the purchase of the |

Property, Olivera exccuted and conscnted 10 the recordationy of a second deed.of irust against the '

Propcny

Accordmg 1o the Declaration, Olivera was required 'to pay nsscssmems for comrn()n._
expenses, among other things, to the Association. Sée Declaration,. Amcle v, Secnon 5. l(a) |

The Dcclaranou fuirther pmwdes that il an owner. fails or refuses 10’ pay assegsments ‘due and

owing to :he Association, then the Association may place 2 hen upon the Propenty ¢ and ultimately

 foreclose upon the same . See Exhibit 1", Arnticle V, Section 5,30,

On or about February 16, 2005, the Association caused @ Notice of Delinguent -
Asscssment Lien (the “Lien”) to.-be yecorded against the Property A true, und ‘comrect-copy of the A
Lien is attached hereto as Exhibit "2" and incorporated hcrcm by this; rcfcrence When Olivera 4

continued-to fail or refusc to pay his assessments, the Associalion: coused & Nohcc of Default_‘and

Elcction To Sell Under Homeowners Association L\en {the “Nouce of Defanlt’ ) 10+ be rccordcd

against the Property on March 25,2005, A true and corrcc! copy of thc Notxcc of” Dctau!t ns |

atlached hercio as bxhtbn 3" and-herein incorporated by this reference.”

On or about March 14, 2000, the beneficiary of the second decd of tru:,l conductcd' a nons

judicial foreclosure sale and sold the Propeity 10 Dcfcndam Bay Capnal Corp (“Cﬂpnal") who |
recorded -its Tmstce. s Deed Upon Sale on March 22, 2006, A true and com:u copy. of. thc~.

Trustee's Deed Upon Sale is attached heréto as Exbibit “4" and mcorpomtcd hercm by uns AR §

reference,

On or nhoul April 28, 2006, the beneficiary of the first decd of trust ébnﬂuct;:d a non-

- judicial forcclosnre sal¢ and sold the Propeny to Plintiff’ Korbe\ 'liarni'l-y’_::[..ivi'hg Trust

(“Plaintiff’"), who recorded its Trustee’s Deed Upon Su\c on.-May' 9, 2006 A copy -of the

| Trusieg’s Deed Upon Salg is attached hereto as Exhibit 5" and 1nL0rp0rutcd hergin by this i

, S

‘2638081126425
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reférence.

Based on the information provided by the Plaintiff, the Plaintiff pzi.i'd'the sum of Three
Hundred Thousand Forty-Seven Threc Hundred Dollars ($347;300. 00) for the Property. The |
forectosing beneficiary of the ﬁrst deed of irust was only owed Three Hundred Thousand Thivty- ,
Nine Eiéht fundred Four Dollars and Thirty-Nine Cems ($339 804 '35) As 8 rcsuh surplus'::' o A |
funds in the amount of Seven Thousand Four Hundred chtyd‘wc Do}lars md Ssxty Five Cenis -

- {$7,495. 65) remained to be distributed in accordance with NRS'40.462.°

Afier the foreclosure sale, Plaintiff requested that the Association provudc it with-a pay()ff
on the Association's lien so that it could clear title to the Property. The Association initially

presented Plaintiff with a demand for Seven Thousand Five Hundr-ed Twenty-Eight-Dollars and

" Scven Cents (37,528.07). A true. and correct copy of the Assocxauon S, mmal payoﬁ' is auached. 1
“hereto as. Exhibit *" and mcorporated herein by this reference. The Assocmnon subscquc.nﬂy’ A-
provudcd a payoff demand in the -amount of Two Thousand Orie Hundred Ftﬂerm: DoHars und I

: erty-chcn Cents ($2,150.67). A true and correct copy of the. subsequenl payoﬂ' dcmand sl

attached hcmo as Exhibit*7" and incorporated herein by this reference.
When the Plaintff and the Association could not agree on the. appomomncnt of the

Association! s claim, Plaintiff initiated this® instant actlon agumst the Association. The issuc

currently before tht, court is the value of thc superpnonty portion of the Assoclanon S hcn, |
_which is the responsibility of Plaintiff, and the-dmodn( of the .\mrplus funds that should bci \

. distyibuted to the Association.

STATEMENT OF THELAW.

in 1991, the Nevada Legislature adopted the Unifbry‘n» Common-Tnicrest Ownership Act |

(the' “Aet”). The Act, which was originally created b'y tkie Uniform Law Comm';ssioncrsA was

| cod!ﬁcd AtNRS 116 and became effective Januacy 1, 1992. h\uludud inthe Act isa section that '-

- goveins the association assessment hcns and the pnonty of those fienis. %pecaﬁcany, NRS-}

116.3116(2) reads as follows:

A lien .undor this section is prior to all sother llens and:
~ encumbrances on 8 unit cxeept:

-3
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' SANTQRO, DRIGSS,

RS ‘ (a) Liens

subject to;
(b) A firs

delinquent or, in

and encumbrances recorded; before ‘the

recordation of the declaration and, in-a cooperative, liens and
encumbrances which the association -creates, assames or takes .

1 security interest on the unit fecorded before

the date on which the assessment sought .to be enforced became

a cooperative, the: first’ ‘seeurity  intercst

5 : encumbering only the unit’s owner's interest and perfected: before

delinquent; and

(c) . Liens

0,
g
I
:
‘ 12
This statute provides for th
13
14
i5

(702) 79 1-C308 = FAX 7oR3 7@1-19I12

ADC Soum FOURTH STREET, THIRD FLOBR, LAS VETAS,

“became delinguent. -

the date on which the assessment sought 10 be enforced: became

for real estate taxcs and other governriental

6

7 * . .. a

. _ assessments or charges against the unit or cooperative, The lien is
8 also prior to all secority mterests described in parageaph (b).10 e
9

- gxtent of the assesSmcnts for common expenses’ based on the
_periodic budget adopted' by the association pursuant: 10 NRS .
1163115 which would - have become

duc in the. absence of -

10 - acceleration during the 6 months immediately preceding institution

of an action to enforee the lien. This subsection does not affect the

priority of mechanics’ or materialmen’s liens; or the priority of
licns for other assessments made by the association. :

¢ “superpriority” of a portion of an assoclanion’s lien over

even a first deed of trust or mortgage recorded against the property. “In the comments to the
Uniform-Common-Interest Ownership Act, it states as follows:
To ensure prompt and cfficient enforcement of the .association's

16 {ien for unpaid assessments, such liens should. enjoy statutory .
: priority over most.

other Hens. Accordingly, ‘subisection ) -

¥7 provides that the associntion’s lien takes’ priority over ‘all other

_ . liens and encumbrances except those tecorded prior to ‘the
18 recordation of ihe. declaration, those imposed for. repl. estate taxes
v " or other governmenlal-assessments o charges against the unit, and
19 first security inferests recorded before the daie the assessment

However, as to prior first security interests,

20 1. the association’s lien does have priority for 6 months’ assessments
based on the periodic budget. " A significant _departure’ from

21 existing practice, the 6 months’ priority for the. assessmend Hen

strikes an equitable balance between thie nieed 10-cnforee. cotlestion’

_‘22 of unpaid assessments and the obvious necessity: for protecting the

priority of the securi

23 | secured lenders will
24 ' _ foreelose on the:unit.
25 The Nevada Supreme Court

ty imerests of lenders. As » ractical matter,
‘most likely pay the 6 mionths’ assessments -

demanded by the association rather than having: the assuciation

has never ruled on the scope and extent of the six {6) month

26 It “superpriority” portion of the Association's lien. Plaintiff requests that the court: limit it 10 no

27 || more than the six (6). months asscssments.

28 I Association's priosity should be greater.

02628-08/1 26425,

A4 -

However,. the Association. asserts that the .
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A, The Assoclahon s Lien Hlas Priority ()ver me Second Déed. 6[ Frust,

As set forth in NRS 116.3116(2), the Association’s Lscn has' pr:onty aver aH oxhcr liens

or encumbrances recorded against the Property, except: (1) lhosc recorded prior to the

recorddtion of the Dcctaranon, (2) those imposed for- real estate: taxcs -or OMEr, govémmcm‘al

assessments or charges against the Propeny, and (3) first secunty mtercsls recordcd bcforc 1he s
| assessments became due. ' '

The Declarauon was recorded on November 25 19‘)8 Sec Exhxbxt * [" . ’l'hé’sééohd‘dcéd !

of trust was recorded on August 26, 2004 The sceond deed of mxsx was -not xmposcd for real

estale taxes of other governmental assessments, A second deed of trust is not a-fisst security

\mcrcs( Accordingly, the Association’s lien. has priority over the sccc)nd deed of trust.

When the second deed of trust holder foreclosed on the Proper(y, the purchaser, Capital,

.acquired title to the Property subject to the. Assocmﬂon s lien. The Assocmnon 8 lien c]axm

" survived the second deed of trust forcclosurf: and has priority ovcr any claim made by Cnpual

See NRS 116.3116(2).

8, . Association Lien Has Prigvity. Qver the First Deed of Trust,

As set forth in NRS 16 3116(2) a portion of the Assocaahon s lien has pnomy over cven

the first deed of trust. Plamuff acknowledges the Assoc:atlon 5 position of priority bwt

" challenges the calcu-lation of the Assoeiation’s claim.

C.' The Superpriority Portion of the Assumtions (‘lalm Should lnclude B

Interest, Collectlon Costs, Late Fees.and Interest.

“The Plaintiff comends that the Association’s "sup\.rpnomy" biaxm should “be. i the

amouiit of Six Hundrcd Ninety Nmt, PDollars (3699. ()0) plus mtercst Tbc -Assoclat:on COntCndb :

that its “superpriority” claim sheuld be valued at One Thousand. Nme Hundred Sixty-Three
Dollars (31,963,00), plus infercst. As-noted above, the Nevada Supreme Court has not ruled on
this issue, ' ' :

The State of Connesticut has also adopted. and c‘ddiﬁ'ed tﬁt, Uniifofm 'Com'mon hu'ér‘esi

OWnchhlp Act, includinig the assessment lien and priority of hcn provusxons “The Conncct\cul.

- statote is idcmi‘cal to the ong adopted by the Nevada !cgnsla;urc and’ codificd at NRS

25 -
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