IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:
ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME, No. 84238
Appellants, Electronically Filed
v. APPELLANTSaARPENPIP:13 p.m.
S bl DOCKETINGHTAEEMERPWN
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust CIVIL @@’M@upreme Court

given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A,, as Legal Title Trustee; BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, a Utah limited
liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,
LLC,; 1900 CAPITAL TRUST II, by U.S.
BANK TRUST NATIONAL ASSOCIATION;
MCM-2018-NPL2.

Respondents.

GENERALINFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a). The
purpose of the docketing statement 1s to assist the Supreme Court in screening jurisdiction,
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for
expedited treatment and assignment to the Court of Appeals, and compiling statistical
information.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may 1mpose sanctions on counsel or appellant if it appears that the information
provided is incomplete or inaccurate. /d. Failure to fill out the statement completely or to file
it in a timely manner constitutes grounds for the imposition of sanctions, including a fine
and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on this
docketing statement. Failure to attach all required documents will result in the delay of your
appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP
14 to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI
Sylvan Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab
dividers to separate any attached documents.
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1. Judicial District: Third Department: II

County Lyon Judge Honorable Leon Aberasturi

District Ct. Case No.18-CV-01332

2. Attorney filing this docketing statement:
Attorney Michael G. Millward Telephone (775) 600-2776

Firm Millward Law, Ltd.

Address: 1590 Mono Avenue
Minden, Nevada 89423

Client(s) Albert Ellis Lincicome, Jr. and Vicenta Lincicome

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and the names
of their clients on an additional sheet accompanied by a certification that they concur in the filing of this
statement.

3.  Attorney(s) representing respondents(s):

Attorney Matthew K. Schriever Telephone (702) 385-2500

Firm Hutchison & Steffen, PLLC

Address: Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Client(s) Breckenridge Property Fund 2016, LL.C

Attorney Casey J. Nelson Telephone (310) 640-3070 x 2641

Firm Wedgewood, LL.C

Address: Office of General Counsel 2320 Potosi Street, Suite 130
Las Vegas, NV 89146

Client(s) Breckenridge Property Fund 2016, LLC




Attorney Ramir M. Hernandez Telephone (702) 983-5142

Firm Wright Finlay & Zak, LLP

Address: 7785 W. Sahara Ave, Suite 200
Las Vegas, NV 89117

Client(s): Fay Servicing, US Bank as Trustee for Prof-2013-M4, 1900 Capital Trust;

Newrez, LI.C, d.b.a., Shellpoint Mortgage Servicing, LLC

Attorney: Shadd A. Wade Telephone (702) 948-8565

Firm: Zieve, Brodnax & Steel

Address: 9435 W. Russell Road, Suite 120
Las Vegas, Nevada 89148

Client(s): Sables, LL.C

Attorney: Scott R. Lachman Telephone (702) 634-5000

Firm: Akerman, LLP

Address: 1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Client(s): Bank of America, N.A.




4. Nature of disposition below (check all that apply):

[] Judgment after bench trial 7] Dismissal:
[] Judgment after jury verdict [J Lack of yurisdiction
Summary judgment [ Failure to state a claim
[J Default judgment ] Failure to prosecute
[] Grant/Denial of NRCP 60(b) relief [7 Other (specify):
[J Grant/Denial of injunction [] Divorce Decree:
! Original [ ] Modification

] Grant/Denial of declaratory relief
] Review of agency determination Other disposition (specify):

a) Judgment upon Motion for
Attorney’s Fees
b) Order granting Writ of Restitution

5. Does this appeal raise issues concerning any of the following?

O Child Custody
N Venue

O Termination of parental rights
NA

6. Pending and prior proceedings in this court. List the case name and docket
number of all appeals or original proceedings presently or previously pending before
this court which are related to this appeal:

A. Original Writ Proceeding before the Court of Appeals. Petition for Writ of
Mandamus filed on August 1, 2019, as Case No. 79152-COA, and captioned as:
ALBERT ELLIS LINCICOME, JR. AND VICENTA LINCICOME,
PETITIONERS, V. THIRD JUDICIAL DISTRICT COURT OF NEVADA,
IN AND FOR THE COUNTY OF LYON; HONORABLE LEON
ABERASTURI, DISTRICT COURT JUDGE, RESPONDENT AND
SABLES, LL.C, FAY SERVICING, LLC, PROF-2012 -M4 LEGAL TITLE
TRUST BY U.S. BANK, N.A., AND BANK OF AMERICA, N.A,, REAL
PARTIES IN INTEREST.

B. Petition for Review was filed before the Nevada Supreme Court on
February 10, 2020, under Case No. 79152-COA, with the same caption as
caption pertaining to the Petition for Writ of Mandamus.




C. Appeal filed before the Nevada Supreme Court on July 23, 2021, as Case no.
83261, captioned as: ALBERT ELLIS LINCICOME, JR. and VICENTA
LINCICOME, Appellants, v. SABLES, LL.C, A NEVADA LIMITED
LIABILITY COMPANY, AS TRUSTEE OF THE DEED OF TRUST GIVEN
BY VICENTA LINCICOME AND DATED 5/23/2007; FAY SERVICING,
LLC, A DELAWARE LIMITED LIABILITY COMPANY AND
SUBSIDIARY OF FAY FINANCIAL, LLC; PROF-2013-M4 LEGAL TITLE
TRUST BY U.S. BANK, N.A., AS LEGAL TITLE TRUSTEE; BANK OF
AMERICA, N.A.; BRECKENRIDGE PROPERTY FUND 2016, A UTAH
LIMITED LIABILITY COMPANY; NEWREZ, LL.C, D/B/A SHELLPOINT
MORTGAGE SERVICING, LLC,; 1900 CAPITAL TRUST II, BY U.S.
BANK TRUST NATIONAL ASSOCIATION; AND MCM-2018-NPL2,
Respondents. '

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other cdurts which are related to this
appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of
disposition:

A. The Appellants previously filed for Chapter 13 Bankruptcy in the United
States Bankruptcy Court, District of Nevada, in Case no. 10-51219-gwz,
captioned as: In re: A. Ellis Lincicome, Jr. and Vicenta J. Lincicome. An
Order of Discharge was entered 6/15/2015.

B. The Appellants initiated a proceeding On December 1, 2017, before the
Third Judicial District Court of Nevada, Case Number 17-CV-01346 to file
their Petition for Foreclosure Mediation Assistance. The matter was
resolved by issuance of a Mediation Program Certificate on or about July 6,
2018. '

8. Nature of the action. Briefly describe the nature of the action and the result

below:

In dJuly of 2009, Vicenta Lincicome executed a Loan Modification Agreement
(2009 LMA) modifying Appellants’ 2007 Deed of Trust concerning the mortgage
loan on Appellants’ home. The 2009 LMA was offered by Bank of America
(BANA) and timely returned following Appellants’ acceptance.

On September 1, 2009, Appellants made their first payment under the terms of
the 2009 LMA. However, on September 1, 2009, BANA reported to Appellants
that the 2009 LMA could not be found in its system. BANA accepted the
payment and placed the funds in a suspense account. Thereafter, on October 1,
2009, Appellants attempted to make their second payment under the 2009 LMA.
BANA rejected Appellants’ second payment with the response that BANA’s




customer service representative was unable to find the modification in BANA’s
system.

In the fall of 2018, after years of Appellants questioning what had happened to
the 2009 LMA and after several attempts to enter into another modification,
Appellants were faced with the foreclosure of their home. Appellants were
surprised to learn from the recorded Notice of Default and the Notice of Sale that
the 2009 LMA was not lost. Appellants learned in 2018 that BANA had received
the 2009 LMA and that a Vice-President of BANA had executed the 2009 Loan
Modification Agreement in 2011 and thereafter recorded it with the Lyon County
Recorder. Both the Notice of Sale and the Notice of Default recognized that the
2009 LMA effectively modified Appellants’ 2007 Deed of Trust.

However, even though the Notice of Default and the Notice of Sale recognized
the 2009 LMA was the controlling agreement governing their mortgage, the
terms stated in the Notice of Default or Notice of Sale did not reflect the terms
stated in the 2009 LMA.

In order to prevent the foreclosure of Appellants’ home, they initiated an action
before the Third Judicial District Court in Lyon County on November 7, 2018, by
way of a complaint and application for issuance of a temporary restraining order.

On December 31, 2018, after a hearing upon the Appellants’ TRO application,
the District Court entered an Order concluding that Appellants were likely to
prevail concerning their claim that the Homeowners’ Bill of Rights had been
violated. The District Court enjoined the foreclosure sale of the Appellants’
residence through December 21, 2018, that would continue contingent upon
Appellants’ posting of a bond in the sum of $172,610.67.

Appellants were unable to post the requisite bond, and even though they were
found to likely prevail upon their claims of violation of the Homeowners Bill of
Rights, and even thought the Trustee, Sables, LLC (Sables) had been informed
that the Notice of Default and Notice of Sale did not reflect the terms of the 2009
LMA, and that Appellants had never been given the opportunity to make
payment upon the terms of the 2009 LMA, Sables sold Appellants’ residence at
foreclosure sale on January 4, 2019.

On June 23, 2021, the District Court entered two separate orders upon
Appellants’ and the other respective Respondents’ motions for summary
judgment. The District Court’s June 23, 2021 Order Denying Plaintiffs Motion
for Partial Summary Judgment / Granting Motions for Summary Judgment Filed
by BANA, Prof-2013 M4 lLegal Trust, US Bank and Fay Servicing LLC is
currently on appeal under Case no. 83261.

The District Court’s June 23, 2021 Order on Breckenridge Motion for Summary
Judgment was on appeal under Case no. 83261. However, on January 19, 2022,
in that case the Nevada Supreme Court determined upon Respondent
Breckenridge Property Fund 2016, LLC’s Motion to Dismiss Appeal, that because

(O



the District Court’s summary judgment order does mnot resolve all of
Breckenridge’s claims, dismissal of the appeal of the District Court’s Order on
Breckenridge Motion for Summary Judgment is appropriate.

Breckenridge filed its Motion for Attorney’s Fees and Costs on July 19, 2021,
therein asserting that as the prevailing party in this matter, it is entitled to costs,
and that Appellants’ claims were groundless and not supported by credible
evidence.

The District Court entered its Order on Attorney’s Fees and Costs, on January
19, 2021, therein entering “Judgment in Favor of Breckenridge” in the sum of
$44,648 for attorney’s fees and $3,788.01 in costs.

Breckenridge filed its Motion for Entry of Order Granting Permanent Writ of
Restitution and Payment of Overdue Rents on or about September 9, 2021. The
District Court entered its Permanent Writ of Restitution on November 22, 2021.

Since entry of the summary judgment order, Breckenridge has evicted
Appellants from their home and declared itself to be the prevailing party in the
matter, and in so doing recovered a judgment for fees and costs incurred during
the action.

Appellants now seek to appeal the Court’s June 23, 2021 granting summary
judgment in favor of Breckenridge, the District Court’s Order on Attorney’s Fees
and Costs, and its order granting Permanent Writ of Restitution.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach
separate sheets as necessary):

Whether the District Court erred in granting summary judgment in favor
Breckenridge upon its claim for quiet title.

Whether the District Court erred in granting summary judgment in favor
Breckenridge upon its claim for Writ of Restitution / Possession of Appellants
Property.

Whether the District Court erred in entering judgment in favor of Breckenridge
for Attorney’s Fees.

Whether the District Court erred in entering judgment in favor of Breckenridge
for Costs.

Whether the District Court erred in entering its Permanent Writ of Restitution in
favor of Breckenridge.

Whether the District Court erred in denying the Appellants’ motion for partial
summary judgment.




Whether the District Court erred in determining that the original deed of trust
was not modified by the 2009 loan modification agreement even though no party
to this action has disputed the validity of the agreement or its application to the
Deed of Trust.

Whether the District Court erred in determining that the Lincicomes have
“game[d] the system to avoid repaying” the mortgage when at no time after
September 1, 2009, has BANA or any of its successors in interest presented the
Appellants with the opportunity to make payment under the loan modification
agreement even though the Notice of Default and Notice of Sale recorded with the
Lyon County Recorder provides that the agreement is controlling as to the
Appellants’ mortgage.

Whether the District Court erred in determining that the Lincicomes’ claims are
barred because they breached the foreclosure mediation agreement by failing to
tender a deed-in-lieu of foreclosure even though the agreement was not a
comprehensive settlement, the agreement did not require or provide that the
Lincicomes would give up their rights under Chapter 107 of the Nevada Revised
Statutes, and when the incorporated terms of the agreement provide that failure
to meet the requirement of the lenders “DIL program” may result in the
continuance of “any pending foreclosure action or proceedings.”

Whether the District Court erred in determining that the Foreclosure Mediation
Agreement settled all claims regarding the Lincicomes’ mortgage, and that the
Lincicomes have an obligation to surrender their property, even though the
agreement includes no terms noticing the Lincicomes that the agreement is a
comprehensive settlement of their claims, or that they would be surrendering
their rights under Chapter 107 of the Nevada Revised Statutes, and when the
incorporated terms of the Foreclosure Mediation Agreement simply gave the
Lincicomes an additional opportunity to participate the in the servicers “DIL
Program.”

Whether the District Court erred in concluding that requirement of NRS 107.080
were substantially complied with, when the 2009 loan modification agreement is
stated in the Notice of Default and the Notice of Sale to be the operative
agreement, and when those same notices reflect the original mortgage terms not
any of the terms of the 2009 loan modification agreement.

Whether the District Court erred in granting summary judgment in favor of
Defendants upon the Lincicomes’ claim of Wrongful Foreclosure, when according
to the statements contained in the Notice of Default the foreclosure was upon the
Lincicomes’ default and failure to make payment under the Deed of Trust as
modified by the 2009 loan modification agreement, and when the District Court




had found that BANA had rejected the Lincicomes’ October 1, 2009 payment, and
BANA and its successors in interest had not provided statements seeking
payment under terms of the 2009 loan modification agreement.

Whether the District Court erred in determining that no contract formation had
occurred as to the 2009 Loan Modification Agreement, when BANA has admitted
the validity of the agreement, and the Notice of Default, and the Notice of Sale
and admits that the 2007 Deed of Trust was modified by the loan modification
agreement.

Whether the District Court erred in determining that the Lincicomes’ residence
was not wrongfully foreclosed upon even though the District Court also
conversely determined that the Lincicomes’ claims against BANA for Breach of
Contract were time barred because the Lincicomes “were told that BANA would
not accept the modified payment in 2009.”

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same
or similar issues raised in this appeal, list the case name and docket numbers and
1dentify the same or similar issue raised:

Appellants have an appeal captioned ALBERT ELLIS LINCICOME, JR.; AND
VICENTA LINCICOME, Appellants, vs. SABLES, LLC, A NEVADA LIMITED
LIABILITY COMPANY, et al, docketed as Case No. 83261, presently pending
before the Supreme Court which raises many of the same issues raised in this
appeal.

11. Constitutional issues. If this appeal challenges the constitutionality of a statute,
and the state, any state agency, or any officer or employee thereof is not a party to
this appeal, have you notified the clerk of this court and the attorney general in
accordance with NRAP 44 and NRS 30.130?

<] N/A

e —



12. Other issues. Does this appeal involve any of the following issues?

Reversal of well-settled Nevada precedent (identify the case(s))

An issue arising under the United States and/or Nevada Constitutions
A substantial 1ssue of first impression

An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of
this court's decisions

00 XX OO

A ballot question
If so, explain:

This appeal as well as the appeal docketed under Case No. 83261 present a
substantial issue of first impression as to whether the beneficiary of a
modified deed of trust is entitled to foreclose pursuant to NRS 107.080 when
payments under the modified terms of the loan was refused by the lender,
and when the homeowner was never given opportunity to make payments
pursuant to the modified terms of the loan.

13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter 1s presumptively retained by the Supreme Court or
assigned to the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the
Rule under which the matter falls. If appellant believes that the Supreme Court
should retain the case despite its presumptive assignment to the Court of Appeals,
identify the specific issue(s) or circumstance(s) that warrant retaining the case, and
include an explanation of their importance or significance:

This case 1s presumptively retained by the Supreme Court and should not be
assigned to the Nevada Court of Appeals pursuant to NRAP 17. Even though the
history of the matter involves the Foreclosure Mediation Program, this case does
not arise from a case concerning the Foreclosure Mediation Program under NRAP
17(b)(15). Additionally, the matter concerns a contract dispute in the form of

mortgage where the value of the property in dispute exceeds $75,000. NRAP
17(b)(6).

14. Trial. If this action proceeded to trial, how many days did the trial last? NA

e




15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

Appellants have no intention and at present know of no basis to seek to disqualify
any Justice of the Nevada Supreme Court concerning this appeal.

TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from January 19, 2022 (as
to the Order Upon Attorney’s Fees and Costs).

If no written judgment or order was filed in the district court, explain the basis for seeking
appellate review:

NA

17. Date written notice of entry of judgment or order was served January 27, 2022

Was service by:
] Delivery

X Mail/electronic/fax

18. Ifthe time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

NA
(a) Specify the type of motion, the date and method of service of the motion,
and the date of filing.
[0 NRCP 50(b) Date of filing
[0 NRCP 52(b) Date of filing
[0 NRCP 59 Date of filing -
NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245 P.3d 1190
(2010).

(b) Date of entry of written order resolving tolling motion

() Date written notice of entry of order resolving tolling motion was served

Was service by:
[ Delivery
[1Mail




19. Date notice of appeal filed February 11, 2022

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

Appellants are the only party to have filed an appeal in the matter.

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other: NRAP 4(a)

SUBSTANTIVEAPPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a)
<]  NRAP3A(Mb)(1) [ NRS38.205

NRAP 3A(b)2) [J  NRS233B.150
NRAP 3AM)(3B) [0  NRS 703.376
Other (specify)

OO O

(b) Explain how each authority provides a basis for appeal from the judgment or order:

Summary Judgment: NRAP 3A(b)(1) provides for jurisdiction over appeal of a
judgment. This appeal is from an order upon a motion for summary judgment
determining all claims pursued by Breckenridge.

The District Court’s Order on Attorney’s Fees and Costs is a post summary judgment
order upon Breckenridge’s Motion for Attorney’s Fees and Costs wherein Breckenridge
claimed to be the prevailing party in the action. The District Court entered judgment
in favor of Breckenridge on in its order on January 19, 2022. The post-summary

judgment Permanent Writ of Restitution pertains to Breckenridge’s motion for writ of
restitution.

22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
Albert Ellis Lincicome and Vicenta Lincicome
Sables, LL.C
Fay Servicing, LL.C
PROF-2013-M4 Legal Title Trust by U.S. Bank, N.A.
Breckenridge Property Fund 2016, LL.C
Newrez, LL.C dba Shellpoint Mortgage Servicing, LLC
1900 Capaital Trust, II; and
MCM-2018-NPL2




(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or other:

23. Give a brief description (3 to 5 words) of each party's separate claims, counterclaims,
cross-claims, or third-party claims and the date of formal disposition of each claim.

Lincicomes claims: Wrongful Foreclosure, Declaratory Relief, Quiet Title, Violation of
Homeowners Bill of Rights, Breach of Contract, Breach of Duty to Act in Good Faith and
Fair Dealing, Slander of Title, Attorney's Fees as Special Damages. Appellants’ claims
were decided in Respondents’ favor in the District Court’s June 23, 2021 summary

judgment orders.

Breckenridge’s counter/third party claims: Quiet Title, Slander of Title, Writ of
Restitution, Unjust Enrichment, Rents or Monies for Possession of the Subject

Property. Breckenridge’s claims were disposed of by the District Court’s June 23, 2021
summary judgment order, its November 5, 2021 order, and its November 22, 2021
Permanent Writ of Restitution.

Breckenridge’s crossclaims: Contingent claim for rescission and restitution.
Breckenridge’s crossclaim became moot by the District Court’s June 23, 2021 summary
judgment orders determining in favor of Respondents that the foreclosure sale was not
wrongful, null, void or of no effect. See Ex. D, p.5.

The following documents are attached:

Exhibit A Intervenor’s Counterclaim Filed: 10-03-2019

Exhibit B Answer to Counterclaim and Counterclaim Against Filed: 10-23-2019
Intervenor

Exhibit C Second Amended Complaint Filed: 12-20-2019

Exhibit D Breckenridge Property Fund 2016, LLC’s Crossclaim Filed: 10-02-2020
Against Prof-2013 M4 Legal Title Trust, by U.S. Bank

Exhibit E Answer to Breckenridge Property Fund 2016, LLC’s Filed: 11-02-2020
Crossclaim Against Prof-2013-M4 Legal Tittle Trust, By
U.S. Bank National Association, as Legal Title Trustee

Exhibit F Notice of Entry of Order on Ordering Denying Plaintiffs Filed: 07-06-2021
Motion for Partial Summary Judgment/Granting
Motions for Summary Judgment Filed by BANA, Prof-
2013 M4 Legal Trust, US Bank and Fay Servicing, LLC

Exhibit G Notice of Entry of Order on Order on Breckenridge Filed: 07-06-2021
Motion for Summary Judgment

Exhibit H Breckenridge Property Fund 2016’s Motion for Attorney | Filed: 07-20-2021
Fees and Costs

Exhibit I Breckenridge Property Fund 2016’s Motion for Entry of Filed: 09-09-2021
Order Granting Permanent Writ of Restitution and
Payment of Overdue Rents

Exhibit J Notice of Entry of Order on Order Concerning: Filed: 11-17-2021

Breckenridge Property Fund 2016, LLC’s Motion for
Entry of Order Granting Permanent Writ of Restitution
and Payment of Overdue Rents and Plaintiffs’ Motion
for Stay Pending Appeal




Exhibit K Notice of Entry of Order on Permanent Writ of Filed: On or about
Restitution 11-24-2021

Exhibit L Notice of Entry of Order on Order on Attorney’s Fees Filed: 01-26-2022
and Costs

24, Did the judgment or order appealed from adjudicate ALL the claims alleged below and
the rights and liabilities of ALL the parties to the action or consolidated actions below?

[1Yes
No

25. If you answered "No" to question 24, complete the following:

(@

(a)

(b)

Specify the claims remaining pending below:

In Breckenridge’s Motion for Summary Judgment it sought judgment as a matter of law
as to its claims for quiet title and restitution or possession of the property.
Breckenridge did not seek summary judgment on its claims for slander of title, or
unjust enrichment. However, following entry of the District Court’s June 23, 2021
Order upon Breckenridge’s Motion for Summary Judgment, it sought attorney’s fees
and costs as the prevailing party in the action, and thereafter sought a writ of
restitution for possession of Appellants’ property and payment of overdue rents.

The District Court denied Breckenridge’s recovery for overdue rents or monies for
possession of the subject property in its November 5, 2021 Order Concerning:
Breckenridge Property Fund 2016, LLC’s Motion for Entry of Order Granting
Permanent Writ of Restitution and Payment of Overdue Rents and Plaintiffs’[ Motion
for Stay Pending Appeal.

Judgment in favor of Breckenridge upon its Motion for Attorney’s Fees and Costs was
entered January 19, 2022, solidifying that Breckenridge had abandoned its other claims
in this matter.

Specify the parties remaining below:

Breckenridge is the only party whose claims were not completely addressed in the
District Court’'s June 23, 2021 summary judgment orders. However, Breckenridge has
declared it to be the prevailing party by way of its Motion for Attorney’s Fees and Costs.
Except for its Motion for Entry of Order Granting Permanent Writ of Restitution and
Payment of Overdue Rents, Breckenridge has made no effort since its March 18, 2021
Motion for Summary Judgment to pursue its remaining claims. The District Court
entered judgment in favor or Breckenridge in its January 19, 2022 Order on Fees and
Costs.

Did the district court certify the judgment or order appealed from as a final judgment

pursuant to NRCP 54(b)?

[ Yes

X No




(d

However, Appellants requested NRCP 54(b) certification and the District Court has
yet to rule on the request.

Did the district court make an express determination, pursuant to NRCP 54(b), that

there 1s no just reason for delay and an express direction for the entry of judgment?

] Yes
XI No

26. If you answered "No" to any part of question 25, explain the basis for seeking appellate
review (e.g., order is independently appealable under NRAP 3A(b)):

27.

The orders subject to this appeal are appealable pursuant to NRAP 3A(b)(1). Summary
judgment was granted in favor of Breckenridge on June 23, 2021. However,
Breckenridge did not seek summary judgment upon all of its claims asserted in its
March 18, 2021 motion. However, since filing the motion Breckenridge has not pursued
its remaining claims. Rather, on or about July 19, 2021, following entry of the District
Court’s summary judgment order appealed in this matter, Breckenridge filed its Motion
for Attorney’s Fees and Costs seeking judgment for attorney’s fees and costs as the
prevailing party in the matter.

Accordingly, the District Court’s January 19, 2022 Order on Attorney’s Fees and Costs
1s a final order in favor of Breckenridge. NRS 18.020 provides for attorney’s fees and
costs only to a prevailing party. The attorney’s fees and costs applied for pertain to the
fees and costs of the entire action and not just the fees and costs that pertained to the
motion. Accordingly, judgment thereon was a final order pursuant to NRAP 3A(b)(1).

Attach file-stamped copies of the following documents:

The latest-filed complaint, counterclaims, cross-claims, and third-party claims

Any tolling motion(s) and order(s) resolving tolling motion(s)

Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal

Any other order challenged on appeal

Notices of entry for each attached order




VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that the
information provided in this docketing statement is true and complete to the best of my
knowledge, information and belief, and that I have attached all required documents to this
docketing statement.

Ellis and Vicenta Lincicome Michael G. Millward
Name of appellant Name of counsel of record

3-22:2022
Date

of cgunsel of récord

State of Nevada, Douglas County

CERTIFICATE OF SERVICE

I certify that on the 22rd day of March , 2022 , I served a copy of this

completed docketing statement upon all counsel of record:

[] By personally serving it upon him/her; or

X By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names below and
attach a separate sheet with the addresses.)

See Attachment

Dated this  22nd day of March . 2022

CS%/W

gn/a}are Yiiaers




Service List

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEEL
8435 W. Russel Rd., Suite 120
Las Vegas, NV 89148
Attorney for Sables, LLC

Scott R. Lachman, Esq.

Darren T. Brenner, Esq.

ACKERMAN, LLP

1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

Attorney for Bank of America

Matthew K. Schriever, Esq,
HUTCHINSON & STEFFFEN, PLLC
Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, NV 89145

Attorney for Breckenridge Property Fund
2016, LLC

Casey J. Nelson, Esq.

WEDGEWOQOD, LLC

Qffice of the Genera! Counsel

2320 Potosi Street, Suite 130

Las Vegas, NV 85146

Attorney for Breckenridge Property Fund
2016, LLC

Christopher A. 1. Swift, Esq.

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

Attorney for Fay Servicing, LLC and US
Bank Prof-2013-M4 Legal Title Trust,
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John T. Steffen (4390)

Matthew K. Schriever (10745)
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Telephone: (702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
Telephone: (702) 305-9157
Facsimile: (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant in Intervention / Counterclaimant

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR., and Case No.:  18-CV-01332
VICENTA LINCICOME, Dept No.: II
Plaintiff, INTERVENOR’S COUNTERCLAIM
V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-
50.,

Defendants.

BRECKENRIDGE PROPERTY FUND
2016, LLC,

Defééxj’i;dant in Intervention.

Caption continued on next page.
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BRECKENRIDGE PROPERTY FUND
2016, LLC,

Counterclaimant,
VS.
ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

COMES NOW, BRECKENRIDGE PROPERTY FUND 2016, LLC
(“Counterclaimant™), by and through its counsel of record, HUTCHISON & STEFFEN,
PLLC and WEDGEWOOD, LLC, and hereby files this Counterclaim against ALBERT
ELLIS LINCICOME, JR., VICENTA LINCICOME, and DOE OCCUPANTS 1-5
(collectively “Counterdefendants™) as follows:

JURISDICTION AND VENUE

1. This court has subject matter jurisdiction over this action under § 6, Article
6 of the Nevada Constitution.

2. This Court has subject matter jurisdiction over this matter.

3. Defendants has sufficient minimum contacts with Nevada so as to allow
this Court to exercise jurisdiction over it.

4. Venue is proper in this Judicial District under NRS § 13.010 and 13.040.

PARTIES

5. The following are real parties in interest pursuant to NRCP 17.

6. ALBERT ELLIS LINCICOME, JR. and VICENTA LINCICOME are
individual residents of Lyon County, Nevada residing at the property located at 70

Riverside Drive, Dayton, Nevada 89403 (“Subject Property™).
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7. The Defendants DOE OCCUPANTS 1-5 are set forth herein pursuant to
Rule 10 of the Nevada Rules of Civil Procedure, are all unknown persons or business
entities currently unknown to Counterclaimant who have wrongfully remained in the
Subject Property, and who are believed to be responsible for the events and happening
referred to in this Complaint, causing injuries and damages to Counterclaimant. At such
time when the names of said DOE OCCUPANTS 1-5 have been asceﬁéined,
Counterclaimant will request leave from the Court to insert their true names and capacities
and join them in this action.

FACTUAL ALLEGATIONS

8. On October 12, 2018, Sables, LLC recorded a Notice of Trustee’s Sale
(“NOS”) setting a foreclosure sale date for the Subject Property because the
Counterdefendants were in default of loan obligations.

9. Counterdefendants subsequently filed the underlying Complaint in this
action and recorded a Lis Pendens with the county recorder on November 8, 2018 at
Document No. 588549, seeking to postpone or cancel the scheduled foreclosure sale.

10. On December 31, 2018, this Court entered an Order enjoining Sables, LL.C
from foreclosing on the Subject Property on the condition that Counterdefendants post a
bond in the amount of $172,610.67 and additional security in the amount of $2,105.10 per
month thereafter. (Exhibit #1).

11.  The Counterdefendants failed to post the required bond and security, which
resulted in the foreclosure sale proceeding forward on January 4, 2019. (1d.).

12.  Counterclaimant purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01 and took title thereto. (Exhibit #2).

11
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13.  Despite Counterclaimant’s sole and superior ownership interest in the
Subject Property, the Lis Pendens remains a cloud on title and negatively affects
Counterclaimant’s interests in the Subject Property.

14.  The Counterdefendants were in possession of the Subject Property at the

time Counterclaimant purchased the Subject Property and have been in possession since

that date.
15.  On or about January 28, 2019, Counterclaimant served a Three-Day Notice
to Quit to the Counterdefendants. (Exhibit #3).

16. Notwithstanding the Three-Day Notice to Quit, the Counterdefendants have
remained in possession of the Subject Property up to and including the present time.

17.  The Counterclaimant has made repeated demand on the Counterdefendants
to vacate the Subject Property, but the Counterdefendants, without cause or reason, have
refused to vacate the Subject Property.

18.  The Counterdefendants continue in possession of the Subject Property
notwithstanding the termination of the tenancy by service of the aforesaid Three-Day
Notice.

19.  The Counterdefendants’ actions are in violation of NRS 40.250-255 and the
Counterclaimant is entitled to possession of the Subject Property as prescribed in NRS
40.290-420.

20. Pursuant to NRS 40.360, Counterclaimant is further entitled to treble
damages occasioned by Counterdefendants’ unlawful detainer, including, but not limited
to, the reasonable rental value of the Subject Property as the Counterdefendants have been
in possession from January 4, 2019 until the time that Counterdefendants vacate the

Subject Property.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

21.  As a result of the Counterdefendants’ actions, the Counterclaimant has
suffered damages in an amount in excess of $15,000.00, but which amount will be
determined at the time of trial.

22. It has become necessary for the Counterclaimant to retain the services of
counsel to prosecute these claims and Counterclaimant is entitled to any and all costs
incurred herein including, without limitation, any and all attorneys fees.

FIRST CAUSE OF ACTION
(Quiet Title)

23. Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 22 inclusively and incorporates them by reference as if fully set
forth herein.

24. Counterclaimant owns in fee simple title to the Subject Property.

25. Counterdefendants’ claim, or may have claimed, an interest in the Subject
Property adverse to Counterclaimant; Counterclaimant’ claims are without any right,
estate, title, lien, or interest in the Subject Property or any part thereof.

26. Counterclaimants’ claim of any interest, estate, right, title or lien in or to
the Subject Property is adverse to Counterclaimant and such claim or claims constitute a
cloud on Counterclaimant’s Property.

27. Counterclaimant is entitled to a judgment from this Court pursuant to NRS
40.010, et seq., quieting title to the Subject Property in Counterclaimant’s favor and
declaring that the Counterdefendants do not have any estate, right, title, lien or interest in
or to the Subject Property.

11/

"
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SECOND CAUSE OF ACTION
(Slander of Title)

28.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 27 inclusively and incorporates them by reference as if fully set
forth herein.

29. Counterdefendants, by allowing the November 8, 2018 Lis Pendens to
remain recorded against the Subject Property, has made false and malicious
communications disparaging to Counterclaimant’s title in the Subject Property.

30.  Counterclaimant has been damaged by the conduct of the
Counterdefendants in an amount in excess of $15,000.00, which amount will be proven at
the time of trial of this matter.

31.  The conduct of the Counterdefendants has been fraudulent and malicious
entitling the Counterclaimant to punitive damages against the Counterdefendants in an
amount sufficient to punish the Counterdefendants and to deter similar conduct in those

similarly situated.
THIRD CAUSE OF ACTION
(Writ of Restitution)

32.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 31 inclusively and incorporates them by reference as if fully set
forth herein.

33.  The Counterclaimant is entitled to a Writ of Restitution for the Subject
Property pending the outcome of this matter.

1

I
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34.  The Counterdefendants should be required to pay reasonable rents for the
period of time from service of the Three-Day Notice until such time as the

Counterdefendants vacate the Subject Property.

FOURTH CAUSE OF ACTION
(Unjust Enrichment)
35.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 34 inclusively and incorporates them by reference as if fully set

forth herein.

36. On or about January 4, 2019, the Counterclaimant became the owner of the

Subject Property.
37.  Counterclaimant is entitled to sole use and possession of the Subject
Property.

38.  The Counterdefendants have unjustly retained possession of the Subject
Property, rightfully owned by the Counterclaimant, against the fundamental principles of
justice, equity, and good conscience.

39.  Despite repeated demands to vacate the Subject Property, the
Counterdefendants have remained in possession of the Subject Property up to and
including the present time without cause or reason and refused to vacate the Subject
Property and give Counterclaimant peaceable restitution of the Subject Property.

40. The Counterdefendants have not paid any rents or monies to
Counterclaimant for possession of the Subject Property from the time the Counterclaimant

became the owner of it.
11/
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41.  The Counterdefendants have benefited from the possession of the Subject
Property, without cause or reason, to the inequitable and unjust detriment of the
Counterclaimant.

42.  The Counterdefendants have been unjustly enriched to the detriment of the
Counterclaimant. The Counterdefendants continual possession of the Subject Property,
despite Counterclaimant’s repeated demands that the Counterdefendants vacate the
Subject Property, has resulted in the Counterclaimant suffering damages in an amount in
excess of $15,000.00, but which amount will be determined at the time of trial.

FIFTH CAUSE OF ACTION
(Rent or Monies for Possession of the Subject Property)

43.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 42 inclusively and incorporates them by reference as if fully set
forth herein.

44. On or about January 4, 2019, the Counterclaimant became the owner of the

Subject Property.
45.  The Counterclaimant is entitled to use and possession of the Subject
Property.

46.  The Counterdefendants have retained possession of the Subject Property,
rightly owned by the Counterclaimant.

47.  Despite repeated demands to vacate the Subject Property, the
Counterdefendants have remained in possession of the Subject Property up to and
including the present time without cause or reason, and refuses to vacate the Subject

Property and give Counterclaimant peaceable restitution of same.

1
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48.  The Counterdefendants have not paid any rents or monies to the
Counterclaimant for possession of the Subject Property from the time the Counterclaimant
became the owner of it.

49,  The Counterdefendants have benefited from possession of the Subject
Property, without cause or reason, and has not paid Counterclaimant, the rightful owner of

the Subject Property, any rents or monies for possession of the Subject Property.

50.  Because the Counterdefendants have received the benefit from possession
of the Subject Property owned by the Counterclaimant, the Counterdefendants should be
compelled to pay Counterclaimant rents or monies for possession of the Subject Property
in an amount that will be determined at the time of trial.

PRAYER FOR RELIEF

WHEREFORE, Counterclaimant prays for judgment against Counterdefendants as
follows:

1. For damages against the Counterdefendants in an amount in excess of

$15,000.00;

2. For restitution and possession of the Subject Property;

3. For a Writ of Restitution without bond;

4. For the Court to quiet title to the Subject Property in favor of
Counterclaimant;

5. For the Court to declare that title in the Subject Property is vested in the
Counterclaimant free and clear of all other liens, Lis Pendens’, and
encumbrances and that the Counterdefendants herein have no estate, right,
title or interest in the Subject Property.

/1
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6. For an award of attorney's fees and litigation costs incurred; and
y

7. Such other and further relief as may be deemed just and proper under the

circumstances.

DATED this@% day of October, 2019.

74 %4
JoktT T. Steffer4390) h
Matthew K. Schriever (10745)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Defendant in Intervention /
Counterclaimant

-10-
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date

indicated below, I served a true and correct copy of the INTERVENOR’S

COUNTERCLAIM via U.S. Mail to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Plaintiffs

Christopher A. J. Swift, Esq.

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorney for Fay Servicing, LLC and

US Bank Prof-2013-M4 Legal Title Trust

DATED this3  day of October, 2019.

Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Scott R. Lachman, Esq.

Darren T. Brenner, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

-11-
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FILED

Case No: 18-CV-01332 BISDEC 3] M- L8

N

Dept.: II

Ty

THIRD JUSEEA

|
Y “v'.v‘i'..a:»l
Sndrea Y

by
i

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON
® KK K K

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V. ORDER
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vlcenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

Nt St s N NtV o Nt i Nt N S ot St s Nou? N Nt

Defendants.

THIS MATTER comes before the Court upon the Application for Ex Parte Restraining
Order, Preliminary Injunction and Permanent Injunction (hereinafter “Application”) filed on
November 7, 2018, by Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome
(herelnafter “Lincicomes”), thereby seeking a restralning order, preliminary injunction and
permanent Injunction upon the sale of the Lincicomes' residence by Sables, LLC, at public
auction,

On November 8, 2018, the Court entered an Order temporarily enjoining and
restraining Sables, LLC, from conducting a trustee’s sale of the Lincicomes’ residence, and

set a hearing upon the application to occur on November 20, 2018.

ORDER
PAGE I OF 8
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On November 14, 2018, Defendants Prof-2013 M4-Legal Title Trust, by U.S. Bank,
N.A., as Legal Title Trustee (hereinafter “US Bank") and Fay Servicing, LLC (herelnafter “Fay
Servicing”), filed thelr Response to Application for Ex Parte Restralning Order, Preliminary
Injunction and Permanent Injunétion (hereinafter “Response”)., Defendants argued in thelr
Response that Plaintiff's arguments lack merit because Plaintiffs had previously consented to
foreclosure, and because violations of the applicable Homeowners Bill of Rights statute are
not materlal.

On November 20, 2018, the Court held a hearing on the Application and Response.
The Lincicomes attended with their attorney, Michael G. Millward, Esq., of Millward Law, Ltd.,
and US Bank and Fay Servicing appeared through their counsel Ramir M. Hernandez, Esq., of
Wright, Finlay & Zak, LLP. As well, Defendant Bank of America, N.A., (herelnafter “Bank of
America”) appeared telephonically through its counsel Scott Lachman, Esq., of Akerman,
LLP.

Counsel at the hearing stipulated to the admission of the evidence presented in the
Application and Response previously filed before the Court as well as documents presented
at the hearing on behalf of the Lincicomes. Additionally, Counsel stipulated that the
Lincicomes’ respectivé Affidavits filed with the Application be considered as evidence by the
Court as testimony,

The Court having considered the documentary evidence, testimony and arguments
presented hereby makes the following FINDINGS OF FACT:

1. That on May 23, 2007, in connection with the purchase of the residence located
at 70 Riverside Drive, Dayton, Nevada 89403, Vicenta Lincicome (hereinafter “Vicenta”)
executed a Promissory Note in favor of Sierra Pacific, and also a Deed of Trust (hereinafter
“2007 DOT") in favor of Mortgage Electronic Registration Systems, Inc. (hereinafter referred
to as "MERS"), as the nominee for Sierra Pacific, to secure the mortgage loan;

2, That on or about July 11, 2009, Bank of America offered Vicenta a Loan
Modification Agreement (hereinafter "LMA”) which modified and extended the maturity date

ORDER
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of the 2007 DOT from June 1, 2037, to-August 1, 2049 and further modified the interest rate
applicable to the 2007 DOT by reducing the same from 6.875% to 4.875%;

3. That the LMA provided that on September 1, 2014, the interest rate applicable
to the 2007 DOT would increase from 4.875% to 5.375%;

4, That the LMA capitalized existing arrears of September 1, 2009, and modified
the principal balance owed under the 2007 DOT from $381,150 to $417,196.58;

5. That on July 31, 2009, Vicenta accepted Bank of America’s offer to modify the
2007 DOT, and executed the LMA and sent the document to Bank of America;

6. That on Septéember 1, 2009, the Lincicomes made a payment of $2,272.62 to
Bank of America upon the 2007 DOT as modified by the LMA;

7. That on September 1, 2009, Bank of America accepted payment, but was
unable to find the modified loan In its system;

8. That onb October 1, 2009, Bank of America refused payment from the
Lincicomes, because it did not have a record that the 2007 DOT had been modified by the
LMA;

9, That the Lincicomes’ requests to make payment on the 2007 DOT as.modfﬁed
by the LMA between October 1, 2009 and December 2011, were refused by Bank of
America;

10. That the Lincicomes filed a petition for Chapter 13 Bankruptcy protection
before the United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case
No. 10-51219, and listed Bank of America as a secured creditor;

11. That Bank of America did not file a claim or appear in the Lincicomes Chapter
13 Bankruptcy case prior to confirmation of the Lincicomes’ Chapter 13 Plan;

12, That on May 4, 2011, Bank of America recorded a fully executed copy of the
July 11, 2009 LMA with the office of the Lyon County Recorder, as Document No. 475808;

13.  That the Lincicomes were not made aware of the execution and recording of
the LMA until 2017;

/!
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14. That on November 26, 2014, Bank of America appeared in the Lincicomes’
Chapter 13 Bankruptcy case and flled a Motion for Rellef of Stay séeklng relief from the
automatic stay, pursuant to 11 U,S.C, § 362;

15. That Bank of America’s Motion for Relief of Stay did not inform the Lincicomes
or the Bankruptcy Court that the LMA had been executed and recorded;

16. That on. June 15, 2015, thé Bankruptcy Court Clerk granted the Lincicomes é
discharge of all of their scheduled debts;

17. That on August 1, 2015, Bank of America transferred the servicing of the 2007
DOT as modified by the LMA to Fay Servicing;

18. That all statements provided by Fay Servicing to the Lincicomes between
August 10, 2015 and October 10, 2018, do not reflect that the terms of the 2007 DOT had
been modified by the LMA.

19. - All statements between August 10, 2015 and October 10, 2018, reported the
principal balance owed, the applicable interest rate, the payment amount, the total
arrearage owed, as well as the total number of payments remaining due;

20. That on November 10, 2015, Bank of America assigned its interest in the Deed
of Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Assoclation, as Legal Title
Trustee (hereinafter "US Bank”);

21. That on November 3, 2017, Sables, LLC, as then acting Trustee under the 2007
DOT, recorded its Notice of Breach and Default and of Election to Sell the Real Property
under Deed of Trust (herelnafter “NOD") with the Lyon County Recorder as Document No.
572258;

22, That the NOD provides that the “subject Deed of Trust was modified by Loan
Modificatlon Agreement recorded as Instrument 475808 . ., on 5/4/2011;"

23. That the NOD provides that all monthly instaliments from 9/1/2008"” forward
are due, instead of 9/1/2009 as required by the LMA;

24,  That the NOD provides that the principal balance owed is $381,150.00, Instead
of $417,196.58 as provided in the LMA;

ORDER
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25. That on October 12, 2018, Defendant Sables, LLC, recorded its Notice of
Trustee’s Sale with the Lyon County Recorder as Document No. 587470, providing that the
Property would be sold by public auction on November 9, 2018, at 11:00 AM, at the Lyon
County Court House on 31 S. Main Stréet, Yerington, Nevada 89447 ;

26. That under the circumstances the foreclosure of the Lincicome's residence
would cause them Irreparable injury;

27. The LMA appears to be a valid modification of the 2007 DOT;

28.  That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the total balanﬁe owed Vicenta Lincicome under the 2007
DOT as modified by the LMA;

29, That based on the record before the Court at the hearing nelther Fay Servicing
nor Sables has accurately reported the principal obligation owed by Vicenta Lincicome under
the 2007 DOT as modified under the LMA;

30. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the date through which 2007 DOT as modified under LMA
Is paid; and '

31.  That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the current interest rate effective under the 2007 DOT as
modified under the LMA.

The Court hereby enters the followihg Conclusions of Law:

1. The Homeowners Bill of Rights codified under NRS 107.400 through NRS
107.560 is applicable to this foreclosure matter;

2, That Plaintiffs established that irreparable Injury would resuit If Defendant
Sables, LLC, was permitted to exercise the power of sale and foreclose on the Plaintiffs’ real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17;

//
//

ORDER
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3, That Plaintiffs have established that they will succeed on their claim that
Defendants have violated NRS 107.500(1)(b) for failing to provide accurate information
required to be provided prior to the Initiation of a foreclosure; and

4, That Plaintiffs have established to the Court’s satisfaction that they were likely
to succeed on the merits of thelr claims pertaining to material violations of the Homeowner's
Bill of Rights pursuant to NRS 107.400 through NRS 107.560.

THEREFORE, GOOD CAUSE APPEARING, the Court enters the following orders:

1. That Sables, LLC, Is hereby enjoined from selling at public auction the real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, and identifled In the
Notice of Trustee’s Sale recorded with the Office of the Lyon County Recorder as Document
No. 587470, until further order of the Court;

2. That Plaintiffs shall post bond a bond in the amount of $172,610.67 by
December 20, 2018, and shall file with the Court and serve oppasing counsel with a Notice of
Bond filing;

3. That the Injunction shall be effective against Defendants so long as bond Is
posted and Plaintlffs post additional security In the sum of $2,105.10 on January 20, 2019,
and on the 20" day of each month thereafter with the Third Judiclal District Court Clerk’s
office; ' '

4, Plaintiffs shall file a notice of compliance with the requirement to pay additional
security with the Third Judicial District Court Clerk and shall contemporaneously serve the
same upon Defendants after making payment of additional security as set forth above;

5. That failure of Plaintiffs to timely post a bond and provide notice of bond by
December 20, 2018, shall relieve Defendants of their duty to comply with this injunction
enjoining the sale of 70 Riverside Drive, Dayton, Lyon County, Nevada, until a filing of notice
of bond and a notice of compliance of Plaintiffs’ satisfaction of the requirement to post
additional security with the Third Judicial Distri\ct Court Clerk In this matter are thereafter

served upon Defendants; and
//
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6. That the Court’s orders entered in the Court's November 8, 2018 Order and the
Court’s November 14, 2018 Corrected Order, pertaining to the cancellation of the Notice of
Sale, are hereby set aside.

IT IS SO ORDERED.

Dated this %\s%' day of December, 2018 Lf g? _

DISTRICT JUDGE

AFFIRMATION .
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the soclal security number of any person, or other personal information as defined

by NRS 603A,040.
Reviewed, approved and submitted this ¥ day of December, 2018

Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

ORDER
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Reviewed, approved and submitted this EY @y of December, 2018,

e

Ramir M. Hernand q
Nevada Bar No. 13146

Wright, Finlay & Zak

7785 W, Sahara Ave., Sulte 200
Las Vegas, NV 89117

Orbes
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70 RIVERSIDE DR Doc #: 591393

01/26/2018 08:21 AM Page: 1 0f2

OFFICIAL RECORD
APN.: 029-401-17 Requested By: FIRST AMERICAN TITLE INSURANCE C
RECORDING REQUESTED BY: Lyon County, NV

' Margie Kassebaum, Recorder
AND WHEN RECORDED TO: Fee: $38.00 RPTT; $1,148.65
Breckenridge Property ¥und, 2016, LLC Recorded By: Inhumildad
2320 Potosi St. Ste 130
Las Vegas, NV 89146
Recorded As An Accommodation

Forward Tax Statements to Oaly Withoat Liability
the address given above

SPACE ABOVE LINE FOR RECORDER'S USE
T.S. #16-42397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE

Transfer Tax: § \\\/\ 3 25%

The Grantee Hercin WAS NOT the Foreclosing Beneficiary,
The Amount of the Unpaid Debt was $671,249.37

The Amount Paid by the Grantee was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, {whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckeﬁridge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate in the County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high svater line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having eccurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records,



AP.N.: 029-401-17
RECORDING REQUESTED BY:

AND WHEN RECORDED TO;
Breckenridge Property Fund, 2016, LLC
2320 Potosi St. Ste 130
Las Vegas, NV 89146
' Recorded As An Accommedation
Forward Tax Statements to Ouly Without Liability
the address given above

SPACE ABOVE LINE POR RECORDER’S USE
T.8. # 16-42397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
Transfer Tax: $ \ \\AQ) E‘D%

The Grantee Herein WAS NOT the Foreclosing Beneficiary,
The Amount of the Unpald Debt was $671,249.37

The Amount Paid by the Grantee was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, {whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustes) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LL.C

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate in the County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687.

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River,

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agrecment recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.



TRUSTEE'S DEED UPON SALE

T.S. #: 16-42397
Order #: 160069595-NV-VOO

Trustee having complied with all applicable statutory requirements of the State of Nevada and performed all duties
required by the Deed of Trust including sending a Notice of Breach and Election to Sell within ten days after its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified return receipt mail, postage pre-
paid to each person entitled to notice in compliance with Nevada Revised Statutes 107,080,

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee's Sale have been complied with. Trustee, in compliance with said Notice of Trustee's sale and in exercise of
its powers under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the purchaser of said property for the amount bid, being $ $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknowledged in full/partial satisfaction of the debt secured
by said Deed of Trust.

In witness thereof, SABLES, LLC, a Nevada limited liability company, as Trustee a8 this

Yay, caused its name to
be hereunto affixed. /

Date: 1/15/2019 SABLES, LLC, a Nevgfla limited lig ility company

Geoffrey Neal, Trus Sale Officer

%

A notary public or other officer completing this certificate NeAr\
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
frythfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J, Develaseo Notary Public, personally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and.acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregomg paragraph is
true and correct, . ”\Z}@l’ e\escd
H S “1\%( Erores 821130

v H

WITNESS my hand and gfficialseal. 4/ yaoubds PV OO UN
S J. DEVELASCO

Notary Public - California
Orangs County
Commission # 2147185
My Comm. Fxpires Mar 21, 2020
P P P P T i R S R RT

Si gnature ~ /Q (Seal)
evelasca 7, | §

e

-2l
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STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s)
a) 029-401-17

b)
)
&
2. Type of Property:
a) Vacant Land b) m Single Fam. Res. |FOR RECORDER'S OPTIONAL USE ONLY
c) Condo/Twnhse d) 2-4 Plex Book: Page
Apt. Bldg D Comm’/Ind’l Date of Recording:
B) Agricultural h) Mobile Home Notes;
Other
3. a. Total Value/Sales Price of Property $ $294,000.01
b, Deed in Lieu of Foreclosure Only (value of property) ( )
¢. Transfer Tax Value: $_ $294,000.01
d. Real Property Transfer Tax Due ‘ $ NUB S5

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of petjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein. Furthermore
the parties agree that disallowance of any claimed exemption, or other determination of additional tax due, may
result in a penalty of 10% of the tax due plus interest at 1% per month, Pursuant to NRS 375.030, the Buyer and

2

Seller shall be jointly and sever iable for any additional amount owed.
Signature ( Q ? Capacity AGENT

Signature

Capacity AGENT

SELLER (GRANTOR) INFORMATION

BUYER (GRANTEE) INFORMATION

(REQUIRED)
Print Name: Sables, LLC, o) weSociea
\irude A \,\a\o‘K\M
Address: 3753 Howard Hughes Parkway,
Suite 200, Las Vegas, NV 89169

(REQUIRED)
Print Name: Breckenridge Property Fund,
2016, 1L1C
Address: 2320 Potosi St. Ste 130

Las Vegas, NV.89146

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer)

Print Name: ‘i-—\{" Y
Address: {{X

City\_ OO “9%05%

O QLA
zip: G20

Escrow #:

1NN

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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THREE-DAY NOTICE TO QUIT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR. ‘
DAYTON, NEVADA 89403

Or any occupants of the above-named property or any persons in possession of the above-
mentioned property.

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 ef seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED AND DEMAND IS MADE that you surrender
possession of the property to the undersigned at or before noon of the third (3) day after receipt of
this Notice pursuant to Sections 40.255, 40.280, and 40.290 to 40.420 of the Nevada Revised
Statutes.

YOU ARE HEREBY NOTIFIED that if you are a tenant of the prior owner of the Property,
you are to refer to the Notice to Tenant which is attached as Exhibit A to this Three-Day Notice to
Quit. If you need another copy of the Notice to Tenant, please contact the undersigned below.

UPON YOUR FAILURE TO VACATE OR SURRENDER THE PREMISES AS
DEMANDED, the undersigned may apply to the Dayton Township Justice Court or other court of
appropriate jurisdiction, for an order from the Court granting BRECKENRIDGE PROPERTY
FUND 2016, LLC possession of the property. Upon the Court granting such an order the Court
may direct the Sheriff or Constable of the County or City to remove the occupant within twenty-
four (24) hours after the receipt of the aforesaid order.

DATED this Z day of January, 2019.

WEDGEWOOD, LLC

(e (ol grr—

CASEY J. NSO, ESQ. N
Nevada Bar # 12259

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC
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NOTICE TO TENANT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR.
DAYTON, NEVADA 89403

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 et seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED OF A CHANGE OF OWNERSHIP, The new owner of
the property is BRECKENRIDGE PROPERTY FUND 2016, LLC, 2320 Potosi St., Ste. 130, Las
Vegas, Nevada 89146.

YOU MUST CONTACT US AND ESTABLISH YOUR BONA FIDE TENANCY in the
property within three (3) business days of receipt of this Notice.

IN ORDER TO ESTABLISH YOUR TENANCY, within three (3) business days of receipt
of this Notice you must furnish a copy of your fully executed, current lease or rental agreement
and proof of all past payments to Breckenridge Property Fund 2016, c/o the owner’s attorney,
Casey J. Nelson, Esq., at 2320 Potosi St., Ste. 130, Las Vegas, Nevada 89146. Failure to produce
valid documentation clearly demonstrating a bona fide tenancy will result in eviction proceedings
immediately being brought against all occupants.

A LEASE OR TENANCY shall be considered bona fide only if:

1) The mortgagor/prior owner or the child, spouse, or parent of the mortgagor/prior owner
under the contract is not the tenant or occupant;

2) The lease or tenancy was the result of an arms-length transaction; and

3) The lease or tenancy requires the receipt of rent that is not substantially less than fair market
rent for the property or the unit’s rent is reduced or subsidized due to a Federal, State, or
local subsidy

The new owner reserves the right to challenge the authenticity and validity of any purported lease
or tenancy based upon other terms, conditions, or factors which appear fraudulent or which are not
otherwise standard terms within residential leases in the geographic area.

YOU ARE HEREBY NOTIFIED that if you are a bona fide tenant or subtenant in the
property, you must still vacate the property within either 1) 90 days of this notice; or 2) upon
the expiration of the remainder of the term of your bona fide lease, whichever date is later.

YOU ARE HEREBY NOTIFIED that you must continue to pay rent to
the new owner throughout the remainder of your tenancy in order to avoid
eviction proceedings being brought against vou for non-payment of rent.




Rent shall be remitted to BRECKENRIDGE PROPERTY FUND 2016, LLC at 2320 Potosi
St., Ste. 130, Las Vegas, Nevada 89146. Your failure to pay rent to the new owner throughout the
notice period or comply with any other term of the agreement or applicable law shall constitute a
breach of the lease or rental agreement and may result in eviction proceedings.

YOU ARE HEREBY NOTIFIED that upon your failure to timely establish your tenancy
or upon your failure to fully vacate or surrender the premises as demanded, the undersigned may
apply to the Dayton Township Justice Court or other court of appropriate jurisdiction, for an order
from the Court granting BRECKENRIDGE PROPERTY FUND 2016, LLC possession of the
property. Upon the Court granting such an order the Court may direct the Sheriff or Constable of
the County or City to remove the occupant within twenty-four (24) hours after the receipt of the
aforesaid order. ‘

DATED this 6 day of January, 2019.

WEDGEWOOD, LLC

Nevada Bar

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC



Attorney or Party without Attorney: For Court Use Only
Wedgewood, LLC
Casey . Nelson, Esq. (SBN 12259)
2320 Potosl Street, Suite 130
Las Vegas, NV 89146

Telephone No:  (702) 305-9157

Ref. No. or file No.:

Attorney For:  Plaintiff 70 RIVERSIDE DR

Insert name of Court, and judicial District and Branch Court:

Plaintiff: BRECKENRIDGE PROPERTY FUND 2016, LLC
Defendant:  VICENTA LINCICOME; TENANT AND SUBTENANT AND ALL OCCUPANTS

AFFIDAVIT OF SERVICE Hearing Date: Time: Dept/Div: Case Number:

1. Atthe time of service | was at least 18 years of age and not a party to this action.
2. Iserved copies of the Three-Day Notice to Quit, Notice to Tenant

3, a Partyserved: Vicenta Lincicome; Tenant and Subtenant and All Occupants
b. Person served: Posted

4. Address where the party was served: 70 Riverside Drive, Dayton, NV 89403

5. [Iserved the party:
a. By Posting. On: Mon, Jan 28 2019 (2) at: 02:20 PM by posting a copy of the documents in a conspicuous place on the property.
b. By Mailing. On: Mon, Jan 28 2019 by malling a copy of the documents, addressed as shown in item 4, via Certified Mail issued
by United States Post Office from: Las Vegas, NV.

6. Person Who Served Papers:
a. Tonl Ruckman {R-052005, Washoe) d. The Fee for Service was:
b. FIRST LEGAL
2920 N. Green Valley Parkway, Suite 514
Henderson, NV 83014
c.{702) 671-4002

Pursuant to NRS 53.045
7. |declare under penalty of perjury under the laws of the State of Nevada that the foregoing Is true and correct,

01/29/2019 VZIQ’/Q | Z %@(’

{Date) (Signature)

AFFIDAVIT OF 3012509
SERVICE (55105770)

FIRSTLEGAL



7018 1830 0002 1005 0251 )

"U.S. Postal Service"

- CERTIFIED MAIL® RECEIPT

Domestic Mail Only:
t For delfvary information, v

PN LA

GerUﬂedMa!lFea 43,50

v..

Exlra Services & Faas foheck box, ndd fea 03 ooproRNale)
rD Return Rocelpt frordcop: é‘ﬁ ?ﬂ}f
[} Return Ratelpt {slectroc) $ SO ¢

[JGartifled Ml Restricted Dmvmy s .,_._‘;..LL.LU:L._

vebsiteal www usps, cam* )

[ duit Slgnature Required __.___” s e
[TJAduit Sig Restricted Delivery § e
Poslage i, 5 2

2/ 0
Tolal Postage and Fges 95 ”1 /" /""ll /
" 000
SentTo :

VICENTALINUCOME

..............

i



Answer to Counterclaim and Counterclaim Against
Intervenor

Exhibit B



(591 Mono Ave, Minden NV 89425

MILLWARD LAW, LTD

(775) 6O0-2776

®

Case No: 18-CVv-01332

™3

Dept.: 11

Tronl AT Doniield
FanyaSeeinine

The undersigned affirms that this document does not
contain personal information, pursuant to NRS 603A.040

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

XK K K XK

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V.
ANSWER TO COUNTERCLAIM AND
COUNTERCLAIM AGAINST
INTERVENOR

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; BANK
OF AMERICA, N.A.; and DOES 1-50.

Defendants,

BRECKENRIDGE PROPERTY FUND 2016, LLC
Counterclaimant,

VS.

ALBERT ELLIS LINCICOME, JR., an

individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

ANSWER TO COUNTERCLAIM PAGE | OF 22
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1591 Mono Ave, Minden NV 89423
(775) 6O0O-2776

MILLWARD LAW, LTD

®

COME NOW, Counterdefendants ELLIS LINCICOME and VICENTA LINCICOME
(hereinafter together as “Counterdefendants” or “LINCICOMES”), by and through their
attorney, Michael G. Millward, Esq., of Millward Law, Ltd., and hereby submits their Answer
and Compulsory Counterclaim in response to Intervenor and Counterclaimant

BRECKENRIDGE PROPERTY FUND 2016, LLC's (hereinafter "BRECKENRIDGE") Counterclaim

as follows:
I. ANSWER
JURISDICTION AND VENUE
1. The LINCICOMES admit the allegations contained in paragraphs 1, 2, 3, and 4

of the Counterclaim.

PARTIES
2. The LINCICOMES neither admit or deny the allegations of paragraph 5 of the
Counterclaim.
3. The LINCICOMES admit the allegations in paragraph 6 of the Counterclaim.
4, The LINCICOMES neither admit or deny the allegations in paragraph 7, because

no admission or denial is required. To the extent the allegations in paragraph 7 requires an |
admission or denial, it is denied.
FACTUAL ALLEGATIONS

5. The LINCICOMES specifically deny the allegations in paragraph 8 of the
Counterclaim. The LINCICOMES assert that they were not in default of loan obligations. The
LINCICOMES assert that they have never been in default of their loan obligations under the
May 23, 2007 Deed of Trust recorded with the Lyon County Recorder as Document No.
407150, as modified by the July 11, 2009 Loan Modification Agreement, recorded with the
Lyon County Recorder as Document No. 475808 (hereinafter “"Loan Obligation”). The
LINCICOMES assert that the beneficiary of payment of the Loan Obligation refused payment
on October 1, 2009, and have never applied the terms of the July 11, 2009 Loanda

Modification Agreement to the loan.

Pact 2 OF 12

ANSWER TO COUNTERCLAIM




1591 Mono Ave, Minden NV 89423

MILLWARD LAV, LTD

€

(775) 6002776

)

(o)
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6. The LINCICOMES admit the allegations of paragraph 9 of the Counterclaim
under the context described in paragraph 5 hereinabove.

7. The LINCICOMES admit in part and deny in part the allegations contained in
paragraph 10 of the Counterclaim. Plaintiffs admit that the Order to the Counterclaim was
entered by the Court in the above captioned matter, and that the terms of that Order speak
for themselves. To the extent that paragraph 10 of the Counterclaim alleges that the Court
Order provided that continuance of the temporary injunction was solely conditioned upon
nonpayment of the bond, the allegation is denied.

8. The Linicicomes admit in part and deny in part the allegations contained in
paragraph 11 of the Counterclaim. The LINCICOMES admit that they failed to post the bond
as provided in the December 31, 2018 Order. The LINCICOMES deny that the failure to post
bond resulted in the foreclosure sale on January 4, 2019. The LINCICOMES allege that the
Trustee, Sables, LLC, violated NRS 107.080 in exercising the “power of sale” without legal
authority, and that abuse by the Trustee resulted in the illegitimate voidable issuance of the
Trustee’s Deed Upon Sale recorded with the Lyon County Recorder on January 26, 2019 as
Document No. 591393.

9. The LINCICOMES specifically deny the allegations contained in paragraph 12 of
the Counterclaim. The LINCICOMES deny that the Trustee had authority pursuant to NRS
107.080 to cause the sale of the property when the LINCICOMES were not in default of the

loan. The LINCICOMES further deny that BRECKENRIDGE acquired title to the Premises

located at 70 Riverside Drive, Dayton, Nevada 89403 (hereinafter “Premises”). The!

LINCICOMES further deny that the Trustee’s Deed Upon Sale establishes that
BRECKENRIDGE has title to the Premises.

10. The LINCICOMES specifically deny the allegations contained in paragraph 13 of
the Counterclaim. The LINCICOMES deny that BRECKENRIDGE is the sole owner.

BRECKENRIDGE's ownership interest in the Premises is voidable at best and does not entitle

them to exclusive use or control of the premises pursuant to NRS 107.080. Furthermore, the
\

Lis Pendens recorded against the Premises cannot negatively impact a voidable interest in

ANSWER TO COUNTERCLAIM PAGE S OF 12




1591 Mono Ave, Minden NV 89423
(775) 6O0O-2776

MILLWARD LAV, LTD

the Premises where BRECKENRIDGE was on notice of the litigation currently affecting the
Premises prior to it obtaining invalid title through Sables, LLC's improper and illegitimate
foreclosure sale thereon.

11. The LINCICOMES admit in part and deny in part the allegations contained in
paragraph 14 of the Counterclaim. The LINCICOMES admit that they have remained in
possession of the Premises since January 4, 2019. However, the LINCICOMES deny that any
purchase of the Premises on January 4, 2019, by way of Sables, LLC’s foreclosure sale of the
premises has any validity.

12. The LINCICOMES admit the allegations contained in paragraph 15 of the
Counterclaim.

13. The LINCICOMES admit the allegations contained in paragraph 16 of the
Counterclaim. The LINCICOMES respond to the allegations in paragraph 16 and allege that
counsel for BRECKENRIDGE contacted counsel for the LINCICOMES by telephone in or about
February of 2019, and after a discussion of the validity of the foreclosure, counsel for
BRECKENRIDGE indicated that it may seek to unwind the purchase of the Premises.

14. The LINCICOMES specifically deny the allegations contained in paragraphs 17
of the Counterclaim. Counterclaimants have not made repeated demands that the
LINCICOMES vacate the Premises. Furthermore, LINCICOMES have set forth in this matter
good cause as to why the foreclosure sale, which occurred on January 4, 2019, was
illegitimate and should be declared void.

15. The LINCICOMES admit and deny the allegations contained in paragraph 18 to
the Counterclaim. The LINCICOMES admit that they remain in possession of the Premises,
however, the LINCICOMES deny that the “Three-Day Notice” is valid in light of the

allegations, claims, and disputes in this matter as applied to NRS 107.080(5)".

! NRS 107.080(5): Every sale made under the provisions of this section and other sections of this chapter
vests in the purchaser the title of the grantor and any successors in interest without equity or right of
redemption. Except as otherwise provided in subsection 7, a sale made pursuant to this section must be
declared void by any court of competent jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially comply with the
provisions of this section;

ANSWER TO COUNTERCLAIM PaCE4 OF 11




1591 Mono Ave, Minden NV 8943
(775) 6O0O-21776

MILLWARD LAW, LTD

@

28

16. The LINCICOMES deny the allegations contained in paragraph 19 of the
Counterclaim. The LINCICOMES assert that their continued possession of the Premises is
lawful in light of NRS 107.080(5).

17. The LINCICOMES deny the allegations contained in paragraph 20 of the
Counterclaim. The LINCICOMES deny that they are in violation of NRS 40.360, and further
allege that they will be damaged if BRECKENRIDGE obtains the relief it seeks. Furthermore,
the LINCICOMES allege that BRECKENRIDGE's actions are premature pursuant to NRS|
107.080(5), where the Court has not determined the validity of the January 4, 2019
foreclosure sale in light of the allegation that the LINCICOMES were not in default, and that
Sables, LLC's exercise of the power of sale was illegitimate and without authority.

18. The LINCICOMES deny the allegations contained in paragraph 21 of the
Counterclaim. The LINCICOMES assert that any damages asserted by BRECKENRIDGE are
as a result of its own negligence in purchasing the Premises at the foreclosure sale, where it
had notice of the Lis Pendens recorded against the Premises, and therefore, notice of all|
allegations and evidence established in the filed pleadings and papers which were filed prior
to January 4, 2019.

19. The LINCICOMES deny the allegations contained in paragraph 22 of the
Counterclaim.

FIRST CAUSE OF ACTION
(Quiet Title) |
20. The LINCICOMES re-allege and incorporate herein by reference, as if fully set

forth herein, the answers to paragraphs 1 through 22 of the Counterclaim.

(b) Except as otherwise provided in subsection 6, an action is commenced in the county where the sale
took place within 30 days after the date on which the trustee’s deed upon sale is recorded pursuant to
subsection 10 in the office of the county recorder of the county in which the property is located; and |

(c) A notice of lis pendens providing notice of the pendency of the action is recorded in the office of the
county recorder of the county where the sale took place within 5 days after commencement of the action. !

i
|
ANSWER TO COUNTERCLAIM PAGE > OF 1 |




21. The LINCICOMES deny the allegations in paragraphs 24, 25, 26, and 27 of the
Counterclaim upon the denials, defenses, assertions, and allegations presented in
paragraphs 1 through 19 of their Answer.

WA
\\

SECOND CAUSE OF ACTION
(Slander of Title)
22. The LINCICOMES re-allege and incorporate herein by reference, as if fully set

forth herein, the answers to paragraphs 1 through 27 of the Counterclaim.

23. The LINCICOMES deny the allegations in paragraphs 29, 30, and 31 of the“
Counterclaim upon the denials, defenses, assertions, and allegations presented mf
paragraphs 1 through 21 of their Answer.

THIRD CAUSE OF ACTION 1
ia (Writ of Restitution) 1
Ty 24. The LINCICOMES realledge and incorporate herein by reference, as if fully set
forth herein, the answers to paragraphs 1 through 31 of the Counterclaim.
1 25. The LINCICOMES deny the allegations in paragraphs 33 and 34 the
Counterclaim upon the denials, defenses, assertions, and allegations presented In
e || paragraphs 1 through 23 of their Answer.
21 FOURTH CAUSE OF ACTION

(Unjust Enrichment)

™D

26. The LINCICOMES reallege and incorporate herein by reference, as if fully set

forth herein, the answers to paragraphs 1 through 34 of the Counterclaim.

(779 6Q0O-2776

27. The LINCICOMES deny the allegations in paragraphs 36 through 42 of the

Counterclaim upon the denials, defenses, assertions, and allegations presented in

1591 Mono Ave, Minden NV 89423

MILLWARD LAV, LTD

paragraphs 1 through 23 of their Answer.
o FIFTH CAUSE OF ACTION
05 (Rents or Monies for Possession of the Subject Property)
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28. The LINCICOMES re-allege and incorporate herein by reference, as if fully set
forth herein, the answers to paragraphs 1 through 42 of the Counterclaim.

29. The LINCICOMES deny the allegations in paragraphs 36 through 42 of the
Counterclaim upon the denials, defenses, assertions, and allegations presented in
paragraphs 1 through 27 of their Answer.

II1. AFFIRMATIVE DEFENSES

1. BRECKENRIDGE'S Counterclaim fails to state a claim upon which relief can be
granted in favor of BRECKENRIDGE or against the LINCICOMES.

2. The LINCICOMES are informed and believe that BRECKENRIDGE, by its own
actions, conducts, and statements, waived any right to recovery with regard to the matters
asserted in the Counterclaim.

3. The LINCICOMES are informed and believe and thereupon aver that
BRECKENRIDGE is estopped from asserting claims, if any, arising from matters asserted in
the Counterclaim.

4. The LINCICOMES are informed and believe and thereupon aver that
BRECKENRIDGE is barred from recovery under the Counterclaim because the transaction or
occurrence upon which BRECKENRIDGE's claims arise was conducted and administered,
without right or authority.

5. The LINCICOMES are informed and believe and thereupon aver that
BRECKENRIDGE is barred from recovery under the Counterclaim because BRECKENRIDGE

failed to mitigate its damages, if any.

6. The LINCICOMES are informed and believe and thereupon aver Lhat.‘

BRECKENRIDGE is barred from recovery under the Counterclaim under the doctrine of
unjust enrichment.

7. The LINCICOMES are informed and believe and thereupon aver that it has
become necessary for the LINCICOMES to hire an attorney to defend this action due to
BRECKENRIDGE'S conduct, and all reasonable costs of suit, including a reasonable attorney's

fee, should be awarded to the LINCICOMES.
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8. The LINCICOMES are informed and believe and thereupon aver that

BRECKENRIDGE is barred from recovery under the Counterclaim under the doctrine of

unclean hands.

9. The LINCICOMES are informed and believe and thereupon aver that

BRECKENRIDGE is barred from recovery under the Counterclaim because the damages, if

any, alleged to have occurred were not proximately caused by the LINCICOMES. |
10. The LINCICOMES are informed and believe and thereupon aver that |
BRECKENRIDGE is barred from recovery under the Counterclaim because BRECKENRIDGE'S
alleged damages, if any, were not caused by any wrongful conduct of the LINCICOMES, but
to the extent they exist, in whole or in part, by conduct of BRECKENRIDGE itself.
11. The LINCICOMES are informed and believe and thereupon aver that
BRECKENRIDGE is barred from recovery under the Counterclaim because the damages, if |

any, complained of in the Counterclaim, were caused by and/or contributed to by another

party or parties other than THE LINCICOMES for whose acts the LINCICOMES are not liable.

12. The LINCICOMES are informed and believe and thereupon aver that
BRECKENRIDGE is barred from recovery because BRECKENRIDGE has failed to name a party
necessary for full and adequate relief essential to this action.

13. The LINCICOMES are informed and believe and thereupon aver that

BRECKENRIDGE is barred from recovery under the Counterclaim because the LINCICOMES,
at all times and in all manner, adhered to all proper standards of performance under thcf
circumstances, reasonably apparent to BRECKENRIDGE. |
14. At all times and places relevant hereto, the LINCICOMES acted in good faith,
with justification and probable cause and without malice towards BRECKENRIDGE.
15. The LINCICOMES are informed and believe and thereon aver that any damages

suffered by BRECKENRIDGE's are the result of THIRD PARTY negligence, misrepresentation,

or fraud and not as the result of conduct of the LINCICOMES.
16. The LINCICOMES are informed and believe and thereon aver that

BRECKENRIDGE's claims are barred pursuant to NRS 107.080(5).
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17. The LINCICOMES are informed and believe and thereupon aver that pursuant
to the provisions of NRCP 12, at the time of the filing of the LINCICOMES's Answer all
possible affirmative defenses may not have been alleged inasmuch as insufficient facts and
other relevant information may not have been available after reasonable inquiry and,
therefore, the LINCICOMES reserve the right to amend this answer to allege additional
affirmative defenses if subsequent investigation warrants the same.

III. COUNTERCLAIM

COME NOW, ELLIS LINCICOME and VICENTA LINCICOME, by and through their
attorney, Michael G. Millward, Esq., of Millward Law, Ltd., and pursuant to NRCP 13, they
hereby allege and aver their compulsory counterclaim as follows:

PARTIES

1. At all times relevant herein, Plaintiff ELLIS LINCICOME and Plaintiff VICENTA
LINCICOME (hereinafter together “LINCISOMES”) were residents of the State of Nevada,
residing at 70 Riverside Drive, Dayton, Nevada 89403.

2. At all times relevant herein, Counterclaimant and Intervener BRECKENRIDGE

PROPERTY FUND 2016, LLC, a Utah limited liability company (hereinafter "BRECKENRIDGE"),
is and was the grantee of a Trustee’s Deed recorded with the Lyon County Recorder on
January 25, 2019, as Document No. 591393.
JURISDICTION

3. The Third Judicial District Court in and for the County of Lyon has personal
jurisdiction over BRECKENRIDGE pursuant to NRS 14.065 and subject matter jurisdiction
over all claims asserted in this Complaint pursuant to Article VI of the Nevada Constitution.

4. Mandatory arbitration of this matter is exempt under Rule 3(A) of the Nevada
Arbitration Rules because this matter concerns “actions for declaratory relief.” NAR 3A.

VENUE
5. The Third Judicial District Court in and for the County of Lyon is the proper

venue for this action pursuant to NRS 13.010.
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GENERAL ALLEGATIONS

6. In May of 2007, the LINCICOMES agreed to enter into a residential mortgage
loan with mortgage lender Sierra Pacific for the purchase of a home located at 70 Riverside
Drive, Dayton, Nevada 89403 (hereinafter "Premises”).

7. Sierra Pacific requested that Plaintiff Ellis Lincicome (hereinafter individually
referred to as “Ellis”) make a withdrawal of $80,000 from his 401K retirement plan to be
contributed as part of the down payment of the home purchase.

8. On May 23, 2007, Vicenta Lincicome (hereinafter individually referred to as
“Vicenta”) executed a Promissory Note in favor of Sierra Pacific as part of an interest only
residential mortgage loan.

9. On that same day, May 23, 2007, Vicenta executed a Deed of Trust

(hereinafter “"Deed of Trust”) in favor of Mortgage Electronic Registration Systems, Inc.
(hereinafter referred to as "MERS”), a Delaware Corporation that tracks ownership interestsi
and servicing rights in mortgage loans and holds title to mortgages solely as nominee for itS;
member-lenders, as the nominee for Sierra Pacific to secure the mortgage loan.

10. In or about March of 2008, the LINCICOMES learned that they had incurred a
tax bill of nearly $20,000 for having taken the $80,000 distribution from Ellis's 401k.

11. The LINCICOMES were unable to make their June 1, 2008, mortgage payment

and were unable to later catch up on past due payments.
12. On April 27, 2009, Bank of America, N.A., and Countrywide Bank, N‘A"i
merged. |
13. Bank of America (or Recontrust Company, N.A.) recorded a Notice of Defaulté
on January 23, 2009 as Document No. 437084, accelerating the sum due under thel

Promissory Note.

14. After receiving a Notice of Default and Notice of Sale, the LINCICOMES began

the process of applying for a mortgage workout with Bank of America.
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15. On July 31, 2009, Vicenta executed a Loan Modification Agreement (hereinafter
"LMA” or “2009 LMA") with BAC Home Loans Servicing, LP, which provided that the first
payment of $2,272.62 was to be made September 1, 2009.

16. The LMA extended the maturity date to August 1, 2049, and, as of August 1,:
2009, the interest rate applicable to their loan would be reduced from the current rate of‘
6.875% to 4.875%. The LMA provided that on September 1, 2014, the interest rate would
increase to 5.375%. Under the LMA, all arrears were to be capitalized as of September 1,
2009, and the new principal balance owed would be $417,196.58.

17. On July 31, 2009, the LMA, which was fully executed by Vicenta, was sent by

Federal Express in the reusable Fed-Ex envelope provided with the loan modification package

to BAC Home Loans Servicing, LP Modification, 100 Beecham Drive, Suite 104, Pittsburgh, PA
|

15205. |
18. On September 1, 2009, the LINCICOMES travelled to the Bank of America

branch located in Carson City to make their first payment under the LMA. The banker

assisting the LINCICOMES was a young woman named Crystal. After searching for
information concerning the LINCICOMES' loan, Crystal could not find any record of the LMA |
in their system. Crystal accepted payment under the understanding that it was to be!

credited against the LINCICOMES’ loan as modified by the LMA, once the LMA had beemﬁ

entered into their system. Crystal told the LINCICOMES to contact Bank of America |
|
customer service and request a coupon book for the LMA to make payments ecasier. |

19. On or about September 1, 2009, Vicenta contacted Bank of America Customer
Service and was told to go to the Customer Assistance Center on Rose Drive in Reno. The
|
|
\

LINCICOMES were assisted by Manager Barbara Keady. The LINCICOMES showed Ms. Keady
a signed copy of the LMA. Ms. Keady informed the LINCICOMES that Bank of America woulu
investigate the status of the LMA.

20. On or about October 1, 2009, Vicenta travelled to the Carson City Bank of;

America branch to make the second payment on the LMA. This time the banker, a middle

|
-
|
|
|
|
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aged woman, refused the payment and indicated that there was no record of the existence%
of the LMA in Bank of America’s computer system. |

21. Bank of America provided a Home Loan Statement dated October 29, 2009,
which establishes that Bank of America had not applied the terms of the LMA to the
LINCICOMES’ mortgage loan.

22. From October 1, 2009, to December of 2011, the LINCICOMES continued to
contact Bank of America by phone to inquire as to the status of the LMA and make payment.
On each phone call, the Bank of America customer service representative would inform the
LINCICOMES that the matter was being investigated.

23. On March 12, 2010, the LINCICOMES again contacted Bank of America by
phone and again were informed that the status of the LMA was still being investigated.
However, during this call the LINCICOMES were advised to seek help from the Department of
Housing and Urban Development’s (HUD) Financial Guidance Center.

24. In April, the LINCICOMES met with HUD Counselor Lucy Powell. Ms. Powell
assisted the LINCICOMES with the design of an action plan, which included the filing of a
Chapter 13 Bankruptcy petition to cure the arrearage with Bank of America that would have
accrued since the LMA was signed, and to force Bank of America to find and recognize the
LMA.

25. The LINCICOMES filed a petition for Chapter 13 Bankruptcy protection before

the United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case No. 10-

51219, and therein listed Bank of America as a secured creditor.
26.  Neither Bank of America nor BAC Home Loan Servicing filed a claim in thﬁ
LINCICOMES' Bankruptcy case. ‘
27. Without a claim filing or information regarding the validity of the LMA and the
current arrears to go off of, the LINCICOMES were unable to include payment of arrears as

part of their Chapter 13 plan.

28. Upon information and belief, in early 2011, Bank of America found the LMA.
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Senior Vice President of Bank of America, James S. Smith, executed the LMA

29.

on March 22, 2011.

30. A fully executed copy of the LMA was recorded with the office of the Lyon

County Recorder on May 4, 2011, as Document No. 475808.

31. Bank of America did not give the LINCICOMES notice that the LMA had becn
|
signed and recorded. [

The LINCICOMES remained unaware of the fact that the LMA had been found,

32.

or that it had been agreed to and fully executed by Bank of America, until 2017.

33. On November 26, 2014, Bank of America appeared in the LINCICOMES'

Bankruptcy case and filed a Motion for Relief of Stay seeking relief from the automatic stay,

pursuant to 11 U.S.C. § 362. f

34. In the Motion for Relief of Stay, Bank of America did not inform the Bankruptcy

Court of the 2009 LMA, nor did it provide the Court with a copy of the LMA recorded on May

4, 2011.

35. On June 15, 2015, the Bankruptcy Court Clerk granted the LINCICOMES

discharge of all of their scheduled debts.

36. Prior to discharge, but after the Court had entered an order granting Bank of
America’s Motion for Relief of Stay, the LINCICOMES again applied for a loan modification.
37. On or about April 24, 2015, Bank of America accepted the loan modification
application and required the LINCICOMES to complete three trial modification payments
before they could move forward with modifying their mortgage loan.
38. The April 24, 2015 loan modification notice provided that upon completion of

the trial payments, the LINCICOMES' mortgage would be extended to May 1, 2055, that the

interest rate would be reduced to 4.125%, and that if it is determined that the unpaid
|

balance of the LINCICOMES mortgage exceeds 115% of the current value of their home, thei‘

LINCICOMES would be eligible to have up to 30% of their principal balance deferred and rwot}

be subject to interest. |
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39.

The LINCICOMES made the first trial payment of $2,013.78 on May 28, 2015.
The second trial payment was made on July 1, 2015. ‘
40. Then on August 1, 2015, while attempting to make the third trial payment,i
Bank of America informed the LINCICOMES that their loan had been transferred to Fay’
Servicing, LLC.
41, The LINCICOMES called Fay Servicing that same day, August 1, 2015, to make
payment and spoke with account manager Rosalind Jackson. Ms. Jackson informed the

LINCICOMES that Fay Servicing does not honor Bank of America modifications.

42. On August 10, 2015, Fay Servicing generated a Mortgage Statement indicating |
the amount due on the LINCICOMES’ account on September 1, 2015, was $207,599./0, and’g
reflecting an interest rate of 6.875 percent, and indicating there were 85 payments that
remain due on the account.

43. On August 11, 2015, Fay Servicing, LLC, sent a letter to the LINCICOMES that

Bank of America was no longer their loan servicer and that beginning August 1, 2015, all

payment should be sent to Fay Servicing.

44, The LINCICOMES were devastated when neither Bank of America nor Fay!

Servicing would accept their payment and that Fay Servicing would not honor the April 24,!;
2015 loan modification offer.

45, On November 10, 2015, Bank of America assigned its interest in the Deed of

Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title

Trustee (hereinafter "US Bank”).

46. The November 10, 2015, Assignment to US Bank was recorded with the Lyon

County Recorder as Document No. 544042.

47. In 2016, the LINCICOMES applied for the Home Affordable Modification

Program (HAMP) modification through Fay Servicing. Fay Servicing informed the

LINCICOMES that they only qualified for a Home Affordable Foreclose Alternatives (HAFA)

Short Sale. The LINCICOMES appealed Fay Servicing’s denial of their qualification for HAMP.
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48. On September 7, 2016, Fay Servicing sent the LINCICOMES a response to their
appeal of their denial therein indicating that the LINCICOMES did not have sufficient income
to qualify for a modification, and also that they were not qualified for the HAMP
Unemployment Program (HAMP UP) “because the property is not your primary residence.”

49. The LINCICOMES have continuously used and claimed their home located at 70
Riverside Dr., Dayton, Nevada, as their residence.

50. After being denied, the LINCICOMES reached out to Senator Harry Reid’s office
for help. Shortly thereafter, Fay Servicing offered the LINCICOMES a trial modification at
$2,528.86 per month.

51. The LINCICOMES completed the three trial payments by December 1, 2016.
Then, on December 15, 2016, Fay Servicing sent the LINCICOMES the final modification
agreement. After reviewing the agreement, the LINCICOMES knew that entering into the
modification under the proposed terms would leave them in a terrible financial position and
would likely result in another default upon the modified terms. The LINCICOMES decided not
to enter into the agreement.

52. On December 20, 2016, the LINCICOMES then elected to enter the State of
Nevada Foreclosure Mediation Program.

53. Anita Conboy was appointed mediator, and mediation was scheduled and held
on April 17, 2017. The mediation was terminated when no agreement between the parties
was reached. No certificate of mediation was issued because Fay Servicing did not bring any
certifications for any of the documents as required by law.

54. On November 3, 2017, Sables, LLC, as Trustee under the Deed of Trust,
recorded its Notice of Breach and Default and Election to Sell the Real Property under Deed
of Trust (hereinafter "NOD").

55. The NOD incorrectly asserts that the LINCICOMES are in default.

56. The NOD incorrectly provides that as of October 31, 2017, $265,572.39 is
owed in arrears. Even though the NOD acknowledges that the “subject Deed of Trust was

modified by Loan Modification Agreement recorded as Instrument 475808 . . . recorded on
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5/4/2011 . . . in the office of the County recorder of Lyon County,” it also provides that all

monthly installments from “9/1/2008" forward are due.
57. The NOD is also incorrect because the 2009 LMA was effective July 11, 2009,;
with the first installment to be made on 9/1/2009 instead of 8/1/2008.
58. The NOD includes an Affidavit of Authority signed on October 5, 2016, by
Veronica Talley, as a “Foreclosure Specialist IV” (hereinafter "Talley Affidavit”) stating that

Fay Servicing has complied with the requirements of NRS 107.080.

59. The Talley Affidavit misstates the date of recording of the November 10, 2015

Assignment from Bank of America to PROF-2013-M4 Legal Title Trust, by U.S. Bank National
Association, as Legal Title Trustee, as having been recorded November 25, 2016, instead of'"i
the actual date of recording of November 25, 2015.

60. The Talley Affidavit was signed nearly 13 months prior to the recording of the
NOD.

61. The Declaration of the Mortgage Service attached to the NOD indicates that

pursuant to the requirements of NRS 107.510 the mortgage servicer contacted the borrower

to assess the borrower’s financial situation and to explore options for the borrower to avoid a i
foreclosure sale. The Declaration was signed and dated April 5, 2016, nearly 19 monthsyj
prior to the signing of the NOD to which it is attached.

62. The LINCICOMES attended a second mediation on April 3, 2018, and a
Certificate of Mediation was issued on October 4, 2018.

63. On October 12, 2018, Sables, LLC, recorded its Notice of Trustee’s Sale with
the Lyon County Recorder as Document No. 587470.

64. The October 12, 2018 Notice of Trustee’s Sale provides that the date of sale is
November 9, 2018, at 11:00 AM, at the Lyon County Court House on 31 S. Main Street
Yerington, Nevada 89447.

65. On November 7, 2018, the LINCICOMES filed a Complaint for Declaratory Relief

and an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent
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Injunction in the Third Judicial District Court of the State of Nevada, as Case No. 18-CV-
01332.

66. On November 7, 2018, a Notice of Lis Pendens was filed in the Third Judicial
District Court Case No. 18-CV-01332 against the Premises and was recorded on November

8, 2018, with the Lyon County Recorder as Document No. 588549.

67. On November 8, 2018, the Third Judicial District Court entered an Order

restraining and enjoining Defendants from foreclosing on the Property.

68. On November 8, 2018, a Notice of Entry of Order concerning entry of the
Court’s November 8, 2018 Order was served on all interested parties by mail.

69. On November 14, 2018, the Third Judicial District Court entered a Corrected
Order restraining and enjoining Defendants from foreclosing on the Property.

70. On November 20, 2018, a Notice of Entry of Order concerning entry of the
Court’s November 14, 2018 Corrected Order was served on all interested parties.

71. On November 20, 2018, the Court held a hearing on the Application for Ex
Parte Restraining Order, Preliminary Injunction and Permanent Injunction.

72. On December 21, the Third Judicial District Court took Sable’s default.

73. On December 28, 2018, the LINCICOMES received a notice from Shellpoint
Mortgage Servicing, LLC, indicating that MCM 2018-NPL2 is the new beneficiary of the Deed
of Trust.

74. On December 31, 2018, the Third Judicial District Court Clerk entered the
Order upon the November 20, 2018 hearing.

75. On January 4, 2019, a Notice of Entry of Order concerning entry of the Court’s
December 31, 2018 Order was served on all interested parties.

76. On January 4, 2019, without legal authority provided under NRS 107.080,
Sables, LLC, as Turstee of the Deed of Trust, sold the Premises by foreclosure sale, to

BRECKENRIDGE.
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77. On January 17, 2019, the LINCICOMES received a notice from Shellpoint that
1900 Capital Trust II, by U.S. Bank Trust National Association, is the new beneficiary of the

Deed of Trust.

78. On January 25, 2019, a Trustee’s Deed Upon Sale was recorded in the office of
the Lyon County Recorder as Document No. 591393.

79. Sables, LLC executed a Turestee Deed in favor of Brickenbride in violation of
NRS 107.080 and NRS 107.0805.

FIRST CAUSE OF ACTION
(Declaratory Relief —~ NRS 30.010 et. seq. — NAR 3)

80. The LINCICOMES re-allege and incorporate by this reference each and every
allegation contained in paragraphs 1 through 82, hereinabove, as though fully set forth
herein.

81. An actual controversy has arisen and now exists between the LINCICOMES and
BRECKENRIDGE which requires a determination of rights, responsibilities, interests, and
liabilities of the parties including those declarations sought below.

82. The LINCICOMES seek a declaration as to the effect of Bank of America’s
refusal to accept payment from the LINCICOMES on October 1, 2009.

83. The LINCICOMES seek a declaration as to any duty the LINCICOMES had to

perform following Bank of America’s rejection of the LINCICOMES’ payment on October 1,‘

2009. ‘
84. The LINCICOMES seek a declaration of Sables, LLC's duties, as Trustee of the;
Deed of Trust, to investigate whether the LINCICOMES were in default.
85. The LINCICOMES seek a declaration of Sables, LLC’s duties, as Trustee of the

Deed of Trust, to investigate whether the LINCICOMES were in default.

86. The LINCICOMES seek a declaration of Sables, LLC's right, as Trustee of the

Deed of Trust, to exercise the power of sale pursuant to NRS 107.080.
87. The LINCICOMES seek a declaration of the validity of the Trustee’'s Deed

recorded on January 25, 2019.
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88. The LINCICOMES seek a declaration of BRECKENRIDGE's interest in the
Premises.
89. Judicial declarations sought herein are necessary and appropriate in order for

the LINCICOMES to ascertain their rights and duties under the Deed of Trust, as modified by
the 2009 LMA, as well as their interest in the Premises to maintain the guiet enjoyment of
their property free from any disturbance by Breckenridge.

90. The LINCICOMES have had to retain the services of an attorney tc prosecute
this action and are entitled to reasonable attorney’s fees and costs of suit incurred herein. |
SECOND CAUSE OF ACTION
(Quiet Title)

91. The LINCICOMES re-allege and incorporate by this reference each and every
allegation contained in paragraphs 1 through 93, hereinabove, as though fully set forth
herein.

92. Upon information and belief, Defendants US Bank and Fay servicing requested

Sables, LLC, as Trustee of the Deed of Trust, as modified by the 2009 LMA, to exercise the

power of sale to cause the foreclosure sale of the Premises. r
93. Pursuant to NRS 107.080(1), the power of sale “conferred upon a trustee [is]
to be exercised after a breach of the obligation for which transfer is security.” NRS
107.080(1).
94. Pursuant to 107.080(2)(a)(2), the power of sale "must” not be exercised until
. . . failed to make good the deficiency in performance or payment.”

“the grantor . . . has

NRS 107.080(2)(a)(2).

95. Pursuant to 107.080(5)(a)-(c), a court is required to declare a sale void made‘

pursuant to NRS 107.080, where:

not substantially comply with the provisions of this section;

(b) Except as otherwise provided in subsection 6, an action is
commenced in the county where the sale took place within 30
days after the date on which the trustee’s deed upon sale is

|
(a) The trustee or other person authorized to make the sale does )
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recorded pursuant to subsection 10 in the office of the county
recorder of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the
action is recorded in the office of the county recorder of the county
where the sale took place within 5 days after commencement of
the action.

NRS 107.080(5)(a)-(c).

96. Bank of America breached the Deed of Trust, as modified by the 2009 LMA,
when it rejected the LINCICOMES’ payment on October 1, 2009.

97. Bank of America and US Bank have not cured the October 1, 2009 breach.

98. The LINCICOMES were not in breach of the 2009 LMA at the time of the
recording of the NOD on November 3, 2017.

99. The LINCICOMES were not in breach of the 2009 LMA at the time of the
recording of the Notice of Trustee's Sale on October 12, 2018.

100. On November 8, 2018, Sables, LLC, as Trustee of the Deed of Trust, was
served with the LINCICOMES' Complaint and the LINCICOMES' Application for Ex Parte
Restraining Order, Preliminary Injunction and Permanent Injunction putting it on notice of

the facts constituting Bank of America’s breach of the Deed of Trust by rejection of the

|

LINCICOMES’ payment on October 1, 2009.

101. The LINCICOMES were not in breach of the Deed of Trust as modified by the
2009 LMA at the time of sale on January 4, 2019.

102. Sables, LLC, as Trustee in this matter, had no legal right pursuant to NRS%
107.080 to foreclose on the LINCICOMES when they were not in breach of the Deed of Trust
as modified by the 2009 LMA.

103. The LINCICOMES are entitled to have the Trustee’'s Deed Upon Sale, that was
recorded on January 25, 2019, voided and set aside, and title quieted in the LINCICOMES’
favor.

104. The LINCICOMES have had to retain the services of an attorney to prosecute§
this action and are entitled to reasonable attorney’s fees and costs of suit incurred herein‘

pursuant to the applicable provisions of NRS 107. |
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THIRD CAUSE OF ACTION
(Special Damages —Attorney’s Fees)

105. The LINCICOMES re-allege and incorporate by this reference each and every
allegation contained in paragraphs 1 through 107, hereinabove, as though fully set forth
herein.

106. The LINCICOMES have brought this action in part pursuant to NRS 107.080
and NRS 107.560, which permit recovery of reasonable attorney’s fees and costs to a
prevailing borrower.

107. Additionally, as natural and proximate consequence of BRECKENRIDGE's
conduct alleged herein, the LINCICOMES have suffered damages, including special damages
in the form of attorney's fees.

108. As a proximate result of BRECKENRIDGE's conduct, the LINCICOMES have |
suffered attorney’s fees in excess of Fifteen Thousand Dollars ($15,000) to be proved at
trial.

109. The LINCICOMES are entitled to the recovery of reasonable attorney’s fees and
costs from BRECKENRIDGE in an amount and sum to be proven at trial.

WHEREFORE, the LINCICOMES pray for judgment as follows: \

1. That BRECKENRIDGE take nothing by reason of its Counterclaim on file herein;

2. That the Court enter judgment against BRECKENRIDGE for the LINCICOMES

reasonable attorney’s fees and costs in defending the Counterclaim;

3. That the Court make an award of damages in favor of the LINCICOMES and

against BRECKENRIDGE in excess of $15,000; |
i

4, The Court void and set aside the Trustee's Deed Upon Sale, recorded on

January 25, 2019, and quiet title in the Premises in favor of the LINCICOMES.

5. That the Court declare the rights and interests of the parties.
6. That the Court provide such other relief as the Court deems proper in the!
premises.
AFFIRMATION
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i
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not

contain the social security number of any person or other personal information as defined by

NRS 603A.040.
Dated this May of October, 2019

MILLWARD LAW, LTD.

. Millward, Esq. ~
1212

1591"Mono Ave

Minden, NV 89423

(775) 600-2776

Attorney for Plaintiffs/Counterdefendants
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COME NOW, ELLIS LINCICOME and VICENTA LINCICOME, by and through their
attorney, Michael G. Millward, Esqg., of Millward Law, Ltd., and hereby allege and aver as
follows:

PARTIES

1. At all times relevant herein, Plaintiff ELLIS LINCICOME is and was a resident of
the State of Nevada, residing at 70 Riverside Drive, Dayton, Nevada 89403.

2. At all times relevant herein, Plaintiff VICENTA LINCICOME is and was a resident
of the State of Nevada, residing at 70 Riverside Drive, Dayton, Nevada 89403.

3. At all times relevant herein, Defendant SABLES, LLC (hereinafter referred to as
“Sables”), is and was a Nevada limited liability company, providing deed of trust trustee
services to servicers and financial institutions.

4, At all times relevant herein, Defendant FAY SERVICING, LLC (hereinafter
referred to as “Fay Servicing”), is and was a Delaware limited liability company. Fay
Servicing provides loan servicing for financial institutions and was the servicer for PROF-
2013-M4 LEGAL TITLE TRUST by U.S. BANK NATIONAL ASSOCIATION, the current or former
beneficiary of a Deed of Trust encumbering Plaintiffs’ residence.

5. Upon information and belief, at all times relevant herein, Defendant PROF-
2013-M4 LEGAL TITLE TRUST by U.S. BANK NATIONAL ASSOCIATION (hereinafter referred
to as “"US Bank”), as legal title trustee, was a mortgage investment trust. At all times
relevant herein, US Bank, was a non-title 7 business entity, registered to do business in the
State of Nevada, conducting business in the State of Nevada as a national bank, and
providing commercial banking services for individuals, businesses, and institutions in the
State of Nevada.

6. At all times relevant herein, Defendant BANK OF AMERICA, N.A., successor by
merger to BAC Home Loans Servicing, LP, formerly Countrywide Home Loans Servicing, LP,
(hereinafter referred to as “Bank of America”) was a non-title seven business entity,

registered to do business in the State of Nevada, conducting business in the State of Nevada
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as a national bank, and providing commercial banking services for individuals, businesses,
and institutions in the State of Nevada.

7. At all times relevant herein, Defendant and Intervener BRECKENRIDGE
PROPERTY FUND 2016, LLC, a Utah limited liability company (hereinafter “Breckenridge”), is
and was the grantee of a Trustee’s Deed recorded with the Lyon County Recorder on January
25, 2019, as Document No. 591393.

8. At all times relevant herein, Defendant NEWREZ, LLC d/b/a Shellpoint
Mortgage Servicing, LLC, substituted in for Doe 1 (hereinafter “Shellpoint”) is and was a
Delaware limited liability company. Shellpoint provides loan servicing services for
beneficiaries of mortgage security instruments. Upon information and belief, at all times
relevant herein, Defendant 1900 CAPITAL TRUST II, BY U.S. BANK TRUST NATIONAL
ASSOCIATION, substituted herein for Doe 2 (hereinafter referred to as “Capital Trust”), as
legal title trustee, was a mortgage investment trust. At all times relevant herein, Capital
Trust, was a non-title 7 business entity, registered to do business in the State of Nevada,
conducting business in the State of Nevada as a national bank, and providing commercial
banking services for individuals, businesses, and institutions in the State of Nevada.

9. Upon information and belief, Defendant MCM-2018-NPL2, is an investment
Trust administered by MCM Capital, LLC, substituted herein for Doe 3 (hereinafter *“MCM") as
legal title trustee. MCM is a Delaware limited liability company and provides services as a
mortgage investor, manager, advisor and technology provider.

10. The true names, capacities, and/or involvement of the DOE Defendants named
herein are unknown to Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME (together
hereinafter referred to as “the Lincicomes”), who therefore sue said Defendants by fictitious
names. The Lincicomes are informed and believe, and thereon allege, that those persons or
entities are the partners, owners, shareholders, agents, employees, or alter egos of the
Defendants named herein, or those persons have an interest in the deed of trust or
mortgage loan, or are otherwise affected by the relief sought herein. The Lincicomes pray

leave to amend this Complaint to show their true names and capacities when the same have
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been determined. The Lincicomes are informed and believe, and thereon allege, that each of
the Defendants named herein as a DOE is legally responsible in some manner for the events
and happenings herein referred to in this lawsuit.

JURISDICTION

11.  The Third Judicial District Court in and for the County of Lyon has personal
jurisdiction over all parties pursuant to NRS 14.065 and subject matter jurisdiction over all
claims asserted in this Complaint pursuant to Article VI of the Nevada Constitution.

12. Mandatory arbitration of this matter is exempt under Rule 3(A) of the Nevada
Arbitration Rules because this matter concerns “actions for declaratory relief.” NAR 3A.

VENUE

13. The Third Judicial District Court in and for the County of Lyon is the proper
venue for this action pursuant to NRS 13.010 because the actions arose out of contracts
executed and to be performed in Lyon County, Nevada, and the real property at issue and
affected by the relief sought is located in Lyon County, Nevada.

GENERAL ALLEGATIONS

14. In May of 2007, the Lincicomes agreed to enter into a residential mortgage
loan with Sierra Pacific for the purchase of a home located at 70 Riverside Drive, Dayton,
Nevada 89403 (hereinafter “"Residence” or “Premises”).

15. Sierra Pacific requested that Plaintiff Ellis Lincicome (hereinafter individually
referred to as “Ellis”) make a withdrawal of $80,000 from his 401K retirement plan to be
contributed as part of the down payment of the home purchase.

16. On May 23, 2007, Vicenta Lincicome (hereinafter individually referred to as
“Vicenta”) executed a Promissory Note in favor of Sierra Pacific as part of an interest only
residential mortgage loan.

17. On that same day, May 23, 2007, Vicenta executed a Deed of Trust
(hereinafter “Deed of Trust”) in favor of Mortgage Electronic Registration Systems, Inc.
(hereinafter referred to as "MERS"”), a Delaware Corporation that tracks ownership interests

and servicing rights in mortgage loans and holds title to mortgages solely as nominee for its
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member-lenders, as the nominee for Sierra Pacific to secure the mortgage loan. The
Promissory Note and Deed of Trust are attached hereto as Exhibit 1.

18. In or about March of 2008, the Lincicomes learned that they had incurred a tax
bill of nearly $20,000 for having taken the $80,000 distribution from Ellis’s 401k.

19. The Lincicomes were unable to make their June 1, 2008, mortgage payment
and were unable to later catch up on past due payments.

20. Also on April 27, 2009, Bank of America, N.A., and Countrywide Bank, N.A.,
merged. See Ex. C to Motion for Relief of Stay attached as Exhibit 2.

21. Bank of America (or Recontrust Company, N.A.) recorded a Notice of Default
on January 23, 2009 as Document No0.437084, accelerating the sum due under the
Promissory Note.

22.  After receiving a Notice of Default and Notice of Sale, the Lincicomes began the
process of applying for a mortgage workout with Bank of America.

23. On July 31, 2009, Vicenta executed a Loan Modification Agreement (hereinafter
2009 LMA") with BAC Home Loans Servicing, LP, which provided that the first payment of
$2,272.62 was to be made September 1%, 2009. A copy of the 2009 Loan Modification
Agreement is attached hereto as Exhibit 3.

24. The LMA extended the maturity date to August 1, 2049, and, as of August 1,
2009, the interest rate applicable to their loan would be reduced from the current rate of
6.875% to 4.875%. The LMA provided that on September 1, 2014, the interest rate would
increase to 5.375%. Under the LMA all arrears were to be capitalized as of September 1,
2009, and the new principal balance owed would be $417,196.58. A copy of the “Important
Message About Your Loan” notice is attached as Exhibit 4.

25. On July 31, 2009, the LMA, which was fully executed by Vicenta, was sent by
Federal Express in the reusable Fed-Ex envelope provided with the loan modification package
to BAC Home Loans Servicing, LP Modification, 100 Beecham Drive, Suite 104, Pittsburgh, PA
15205.

SECOND AMENDED COMPLAINT (ARBITRATION EXEMPT —
NAR 3 “DECLARATORY RELIEF”) PAGE 5 OF 29




MILLWARD LAV, LTD

[591 Mono Ave, Minden NV 89423

(775) 60O0-2776

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

26. On September 1, 2009, the Lincicomes travelled to the Bank of America branch
located in Carson City to make their first payment under the LMA. The banker assisting the
Lincicomes was a young woman named Crystal. After searching for information concerning
the Lincicomes’ loan, Crystal could not find any record of the LMA in their system. Crystal
accepted payment under the understanding that it was to be credited against the Lincicomes’
loan as modified by the LMA, once the LMA had been entered into their system. Crystal told
the Lincicomes to contact Bank of America customer service and request a coupon book for
the LMA to make payments easier.

27. On or about September 1, 2009, Vicenta contacted Bank of America Customer
Service and was told to go to the Customer Assistance Center on Rose Drive in Reno. The
Lincicomes were assisted by Manager Barbara Keady. The Lincicomes showed Ms. Keady a
signed copy of the LMA. Ms. Keady informed the Lincicomes that Bank of America would
investigate the status of the LMA.

28. On or about October 1, 2009, Vicenta travelled to the Carson City Bank of
America branch to make the second payment on the LMA. This time the banker, a middle-
aged woman, refused the payment and indicated that there was no record of the existence
of the LMA in Bank of America’s computer system.

29. Bank of America provided a Home Loan Statement dated October 29, 2009,
which establishes that Bank of America had not applied the terms of the LMA to the
Lincicomes’ mortgage loan. The October 29, 2009 statement is attached as Exhibit 5. The
statement reflects an incorrect payment amount, an incorrect interest rate, and an incorrect
past due amount. Ex. 5.

30. From October 1, 2009, to December of 2011, the Lincicomes continued to
contact Bank of America by phone to inquire as to the status of the LMA and make payment.
On each phone call, the Bank of America customer service representative would inform the
Lincicomes that the matter was being investigated. Copies of correspondence from Bank of
America dated December 15, 2009, February 23, 2010, March 12, 2010, October 19, 2011
and December 23, 2011, are attached hereto as Exhibit 6.
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31. On March 12, 2010, the Lincicomes again contacted Bank of America by phone
and again were informed that the status of the LMA was still being investigated. However,
during this call the Lincicomes were advised to seek help from the Department of Housing
and Urban Development’s (HUD) Financial Guidance Center.

32. In April, the Lincicomes met with HUD Counselor Lucy Powell. Ms. Powell
assisted the Lincicomes with the design of an action plan, which included the filing of a
Chapter 13 Bankruptcy petition to cure the arrearage with Bank of America that would have
accrued since the LMA was signed, and to force Bank of America to find and recognize the
LMA.

33. The Lincicomes filed a petition for Chapter 13 Bankruptcy protection before the
United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case No. 10-
51219, and therein listed Bank of America as a secured creditor.

34. The deadline for Bank of America to file a claim was set by the Bankruptcy
Court Clerk to expire on August 12, 2010. A copy of the Notice of Chapter 13 Bankruptcy
Case, Meeting of Creditors, & Deadlines is attached as Exhibit 7.

35. Neither Bank of America nor BAC Home Loan Servicing filed a claim in the
Lincicomes’ Bankruptcy case.

36. Without a claim filing or information regarding the validity of the LMA and the
current arrears to go off of, the Lincicomes were unable to include payment of arrears as
part of their Chapter 13 plan.

37. Upon information and belief, in early 2011, Bank of America found the LMA.

38. Senior Vice President of Bank of America, James S. Smith, executed the LMA
on March 22, 2011.

39. A fully executed copy of the LMA was recorded with the office of the Lyon
County Recorder on May 4, 2011, as Document No. 475808.

40. Bank of America did not give the Lincicomes notice that the LMA had been

signed and recorded.
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41. The Lincicomes remained unaware of the fact that the LMA had been found, or
that it had been agreed to and fully executed by Bank of America, until 2017.

42, On November 26, 2014, Bank of America appeared in the Lincicomes’
Bankruptcy case and filed a Motion for Relief of Stay seeking relief from the automatic stay,
pursuant to 11 U.S.C. § 362.

43, In the Motion for Relief of Stay, Bank of America did not inform the Bankruptcy
Court of the 2009 LMA, nor did it provide the Court with a copy of the LMA recorded on May
4, 2011.

44, On June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes
discharge of all of their scheduled debts. A copy of the June 15, 2015 Discharge Order is
attached as Exhibit 8.

45, Prior to discharge, but after the Court had entered an order granting Bank of
America’s Motion for Relief of Stay, the Lincicomes again applied for a loan modification.

46. On or about April 24, 2015, Bank of America accepted the loan modification
application and required the Lincicomes to complete three trial modification payments before
they could move forward with modifying their mortgage loan. A copy of April 24, 2015 loan
modification notice is attached as Exhibit 9.

47. The April 24, 2015 loan modification notice provided that upon completion of
the trial payments, the Lincicomes’ mortgage would be extended to May 1, 2055, that the
interest rate would be reduced to 4.125%, and that if it is determined that the unpaid
balance of the Lincicomes mortgage exceeds 115% of the current value of their home, the
Lincicomes would be eligible to have up to 30% of their principal balance deferred and not
be subject to interest. Ex.9.

48. The Lincicomes made the first trial payment of $2,013.78 on May 28, 2015.
The second trial payment was made on July 1, 2015.

49. Then on August 1, 2015, while attempting to make the third trial payment,

Bank of America informed the Lincicomes that their loan had been transferred to Fay
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Servicing, LLC. A copy of the check which the Lincicomes attempted to tender on August 1,
2015, payable to Bank of America, is attached hereto as Exhibit 10.

50. The Lincicomes called Fay Servicing that same day, August 1, 2015, to make
payment and spoke with account manager Rosalind Jackson. Ms. Jackson informed the
Lincicomes that Fay Servicing does not honor Bank of America modifications.

51. On August 10, 2015, Fay Servicing generated a Mortgage Statement indicating
the amount due on the Lincicomes’ account on September 1, 2015, was $207,599.70, and
reflecting an interest rate of 6.875 percent and indicating there were 85 payments that
remain due on the account. A copy of Fay Servicing’s Mortgage Statement generated August
10, 2015, is attached hereto as Exhibit 11.

52. On August 11, 2015, Fay Servicing, LLC, sent a letter to the Lincicomes that
Bank of America was no longer their loan servicer and that beginning August 1, 2015, all
payment should be sent to Fay Servicing.

53. The Lincicomes were devastated when neither Bank of America nor Fay
Servicing would accept their payment and that Fay Servicing would not honor the April 24,
2015 loan modification offer.

54. On November 10, 2015, Bank of America assigned its interest in the Deed of
Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter "US Bank”). A copy of the November 10, 2015 Assignment is attached
as Exhibit 12.

55. The November 10, 2015, Assignment to US Bank was recorded with the Lyon
County Recorder as Document No. 544042. Ex.12.

56. In 2016, the Lincicomes applied for the Home Affordable Modification Program
(HAMP) modification through Fay Servicing. Fay Servicing informed the Lincicomes that they
only qualified for a Home Affordable Foreclose Alternatives (HAFA) Short Sale. The
Lincicomes appealed Fay Servicing’s denial of their qualification for HAMP.

57. On September 7, 2016, Fay Servicing sent the Lincicomes a response to their

appeal of their denial therein indicating that the Lincicomes did not have sufficient income to
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qualify for a modification, and also that they were not qualified for the HAMP Unemployment
Program (HAMP UP) “because the property is not your primary residence.”

58. The Lincicomes have continuously used and claimed their home located at 70
Riverside Dr., Dayton, Nevada, as their residence.

59.  After being denied, the Lincicomes reached out to Senator Harry Reid’s office
for help. Shortly thereafter Fay Servicing offered the Lincicomes a trial modification at
$2,528.86 per month.

60. The Lincicomes completed the three trial payments by December 1, 2016.
Then on December 15, 2016, Fay Servicing sent the Lincicomes the final modification
agreement. After reviewing the agreement, the Lincicomes knew that entering into the
modification under the proposed terms would leave them in a terrible financial position, and
would likely result in another default upon the modified terms. The Lincicomes decided not
to enter into the agreement.

61. On December 20, 2016, the Lincicomes then elected to enter the State of
Nevada Foreclosure Mediation Program.

62. Anita Conboy was appointed mediator and mediation was scheduled and held
on April 17, 2017. The mediation was terminated when no agreement between the parties
was reached. No certificate of mediation was issued because Fay Servicing did not bring any
certifications for any of the documents as required by law.

63. On November 3, 2017, Sables, LLC, as Trustee under the Deed of Trust,
recorded its Notice of Breach and Default and Election to Sell the Real Property under Deed
of Trust (hereinafter "NOD"). A copy of the NOD is attached hereto as Exhibit 13.

64. The NOD provides that as of October 31, 2017, $265,572.39 is owed in
arrears. Even though the NOD acknowledges that the “subject Deed of Trust was modified
by Loan Modification Agreement recorded as Instrument 475808 . . . recorded on 5/4/2011

. in the office of the County recorder of Lyon County,” it also provides that all monthly

installments from “9/1/2008"” forward are due.
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65. The NOD is incorrect because the 2009 LMA was effective July 31, 2009, with
the first installment to be made on 9/1/2009 instead of 8/1/2008. Ex.3.

66. The NOD includes an Affidavit of Authority signed on October 5, 2016, by
Veronica Talley, as a “Foreclosure Specialist IV” (hereinafter “Talley Affidavit”) stating that
Fay Servicing has complied with the requirements of NRS 107.080.

67. The Talley Affidavit misstates the date of recording of the November 10, 2015
Assignment from Bank of America to PROF-2013-M4 Legal Title Trust, by U.S. Bank National
Association, as Legal Title Trustee, as having been recorded November 25, 2016, instead of
the actual date of recording November 25, 2015. Ex.13; Ex.12.

68. The Talley Affidavit was signed nearly 13 months prior to the recording of the
NOD.

69. The Declaration of the Mortgage Service attached to the NOD indicates that
pursuant to the requirements of NRS 107.510 the mortgage servicer contacted the borrower
to assess the borrower’s financial situation and to explore options for the borrower to avoid a
foreclosure sale. The Declaration was signed and dated April 5, 2016, nearly 19 months
prior to the signing of the NOD to which it is attached. Ex.13, p.6.

70. The Lincicomes attended a second mediation on April 3, 2018, and a Certificate
of Mediation was issued on October 4, 2018.

71. The Certificate of Mediation provides that the Lincicomes will voluntarily
relinquish the property.

72. Even though a deed in lieu of foreclosure was discussed as the Lincicomes’ only
option at the mediation, and recommended by their attorney Geoffrey Giles, they did not
agree to relinquish their property.

73. On October 12, 2018, Sables, LLC, recorded its Notice of Trustee’s Sale with
the Lyon County Recorder as Document No. 587470.

74. The October 12, 2018 Notice of Trustee’s Sale provides that the date of sale is
November 9, 2018, at 11:00 AM, at the Lyon County Court House on 31 S. Main Street
Yerington, Nevada 89447.
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75. On November 7, 2018, the Lincicomes filed a Complaint for Declaratory Relief
and an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent
Injunction in the Third Judicial District Court of the State of Nevada, as Case No. 18-CV-
01332.

76. On November 7, 2018, a Notice of Lis Pendens was filed in the Third Judicial
District Court Case No. 18-CV-01332 against the Premises and was recorded on November
8, 2018, with the Lyon County Recorder as Document No. 588549.

77. On November 8, 2018, the Third Judicial District Court entered an Order
restraining and enjoining Defendants from foreclosing on the Property. A copy of the
November 8, 2018 Order is attached as Exhibit 14.

78. On November 8, 2018, a Notice of Entry of Order concerning entry of the
Court’s November 8, 2018 Order was served on all interested parties by mail.

79. On November 14, 2018, the Third Judicial District Court entered a Corrected
Order restraining and enjoining Defendants from foreclosing on the Property.

80. On November 20, 2018, a Notice of Entry of Order concerning entry of the
Court’s November 14, 2018 Corrected Order was served on all interested parties.

81. On November 20, 2018, the Court held a hearing on the Application for Ex
Parte Restraining Order, Preliminary Injunction and Permanent Injunction.

82. On December 21, 2018 the Third Judicial District Court Clerk took Sable’s
default.

83. On December 28, 2018, the Lincicomes received a notice from Shellpoint
Mortgage Servicing, LLC, indicating that MCM 2018-NPL2 is the new beneficiary of the Deed
of Trust.

84. On December 31, 2018, the Third Judicial District Court entered the Order
upon the November 20, 2018 hearing.

85. On January 4, 2019, a Notice of Entry of Order concerning entry of the Court’s
December 31, 2018 Order was served on all interested parties.

86. On January 4, 2019, Sables, sold the Premises at foreclosure to Breckenridge.
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87. On January 17, 2019, the Lincicomes received a notice from Shellpoint that
1900 Capital Trust II, by U.S. Bank Trust National Association, is the new beneficiary of the
Deed of Trust.

88. On January 25, 2019, a Trustee’s Deed Upon Sale was recorded in the office of
the Lyon County Recorder as Document No. 591393. A copy of the Trustee’s Deed Upon
Sale recorded as Document No. 591393 is attached hereto as Exhibit 15.

89.  The Trustee’s Deed was issued in violation of NRS 107.0805.

FIRST CAUSE OF ACTION
(Wrongful Foreclosure)

90. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 89, hereinabove, as though fully set forth herein.

91. This cause of action is asserted against US Bank, MCM, Captial Trust, Sables
and their respective agents who are named parties herein.

92. Sables is named as a prospective Defendant herein only to the extent allowed
by NRS 107.029, and shall have no duty or requirement to defend against this claim as long
as it remains a “nonparty participant” in the action.

93. By acquiring the benefits of the Deed of Trust, US Bank, MCM, Capital Trust,
Sables, and their respective agents, including Fay Servicing and Shellpoint, assumed the
duties imposed by law on a beneficiary of a deed of trust including the express obligations
contained in the Deed of Trust, and subjected themselves to the statutory duties prerequisite
to conducting a foreclosure sale.

94, Defendants had a legal duty to comply with the provisions of Chapter 107 of
the Nevada Revised Statutes, including sections NRS 107.080 and NRS 107.400 through
NRS 107.560, which sections are also known as the "Homeowners Bill of Rights Act.”

95. Defendants were given actual and constructive notice that the 2009 LMA
modified the Deed of Trust pertaining to Plaintiffs’ Residence prior to the foreclosure sale

that occurred January 4, 2019.
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96. Prior to the foreclosure sale in this matter, Defendants US Bank, Fay Servcing,
and Sables were given actual notice that the terms Deed of Trust, as modified by the 2009
LMA, had not been enforced by Bank of America or US Bank, or their respective agents.

97. Prior to the foreclosure sale in this matter, Defendants US Bank, Fay Servcing,
and Sables were given actual notice that Plaintiffs were asserting that Bank of America, the
prior beneficiary of the Deed of Trust had breached its obligation to accept payment from
Plaintiffs in the fall of 2009.

98. Upon information and belief, Defendants US Bank and/or Fay Servicing
requested that Sables conduct a foreclosure sale, even though doing so would be in violation
of its legal duties under NRS 107.080.

99, On January 4, 2019, in violatation of the duties and requirements of the
applicable sections of NRS 107, including NRS 107.080, Sables exercised the power of sale
to foreclose and sell the Plaintiffs’ Residence to Breckenridge.

100. As a proximate and direct result of Defendants’ wrongful conduct and
foreclosure of Plaintiffs’ Residence, Plaintiffs have been damaged in the sum of an amount in
excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

101. In addition to actual damages, Plaintiffs seek treble damages pursuant to NRS
107.028, NRS 107.080, NRS 107.560.

102. The Lincicomes have had to retain the services of an attorney to prosecute this
action and are entitled to reasonable attorney’s fees and cost of suit incurred herein as
permitted under NRS 107.080(8).

SECOND CAUSE OF ACTION
(Declaratory Relief — NRS 30.010 et. seq. — NAR 3)

103. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 102, hereinabove, as though fully set forth herein.

104. This cause of action is asserted against Bank of America, US Bank, MCM,

Captial Trust, Salbes, Fay Servicing, Shellpoint, and Breckenridge.
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105. Sables is named as a prospective Defendant herein only to the extent allowed
by NRS 107.029, and shall have no duty or requirement to defend against this claim as long
as it remains a “nonparty participant” in the action.

106. An actual controversy has arisen and now exists between the Lincicomes and
all named Defendants which requires a determination of rights, responsibilities, interests,
and liabilities of the parties including those declarations sought below.

107. An actual controversy has arisen and now exists between the Lincicomes and
the named Defendants which requires a determination of rights, responsibilities, interests,
and liabilities of the parties including those declarations sought below.

108. Plaintiffs seek a declaration as to the terms of the under the May 23, 2007
Deed of Trust, as modified by the 2009 LMA, including Plaintiffs’ and Bank of America’s rights
and duties thereunder.

109. Plaintiffs seek a declaration as to Defendant Bank of America’s duty to accept
payments from Plaintiffs in October of 2009 under the Deed of Trust as modified by the 2009
LMA.

110. Plaintiffs seek a declaration as to any duty Plaintiffs had to perform following
Bank of America’s rejection of Plaintiffs’ payment in October of 2009.

111. Plaintiffs seek a declaration as to any event or occurance that constitutes a
cure for Bank of America’s rejection of Plaintiffs October 2009 payment.

112. Plaintiffs seek a declaration as to the effect of Bank of America’s failure to
incorporate and give effect to the 2009 LMA.

113. Plaintiffs seek a declaration as to the effect of the November 10, 2015,
assignment of the Deed of Trust, as modified by the 2009 LMA from Bank of America to US
Bank.

114. Plaintiffs seek a declaration as to any warranty given by Bank of America to US
Bank when Bank of America assisgtned its beneficial interest under the Deed of Trust, as

modified by the 2009 LMA, to US Bank on November 10, 2015.
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115. Plaintiffs seek a declaration as to the effect of US Bank, Fay Servicing, and
Shellpoint’s failute to incorporate and give effect to the 2009 LMA.

116. Plaintiffs seek a declaration of US Bank’s rights to enforce any beneficial
interest it did or continues to have in the Deed of Trust, as modified by the 2009 LMA,
following the assignement of the same from Bank of America on November 10, 2015.

117. Plaintiffs seek a declaration of US Bank’s, MCM, and/or Capital Trust’s right to
enforce the Deed of Trust as modified by the 2009 LMA.

118. Plaintiffs seek a declaration of Plaintiffs’ and Defendants’ rights in respect to
the provisions of NRS 106 and NRS 107.

119. Plaintiffs seek a declaration of Sables duties, as Trustee of the Deed of Trust,
to investigate its rights to exercise the power of sale pursuant to NRS 107.080.

120. Plaintiffs seek a declaration of Sables right, as Trustee of the Deed of Trust, to
exercise the power of sale under the provisions of NRS 107.080.

121. Plaintiffs seek a declaration of the validity of the Trustee’s Deed recorded on
January 25, 2019.

122. Plaintiffs seek a declaration of Breckenridge’s interest in Plaintiffs’ Residence.

123. Judicial declarations sought herein are necessary and appropriate in order for
Plaintiffs to ascertain their rights and duties under the Deed of Trust, as modified by the
2009 LMA, as well as their interest in the Residence to maintain the quiet enjoyment of their
property free from any disturbance by Defendants and Breckenridge.

124. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

THIRD CAUSE OF ACTION
(Quiet Title)

125. Plaintiffs re-allege and incorporate by this reference each and every allegation

contained in paragraphs 1 through 124, hereinabove, as though fully set forth herein.

126. This cause of action is asserted against Breckenridge.
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127. Upon information and belief, Defendants US Bank and Fay servicing requested
Sables, as Trustee of the Deed of Trust, as modified by the 2009 LMA, exercise the power of
sale to cause the foreclosure sale of Plaintiffs” Residence.

128. Pursuant to NRS 107.080(1), the power of sale “conferred upon a trustee [is]
to be exercised after a breach of the obligation for which transfer is security.” NRS
107.080(1).

129. Pursuant to 107.080(2)(a)(2), the power of sale "must” not be exercised until
“the grantor . . . has . .. failed to make good the deficiency in performance or payment.”
NRS 107.080(2)(a)(2).

130. Pursuant to 107.080(5)(a)-(c), a court is required to declare a sale void made
pursuant to NRS 107.080, where:

(a) The trustee or other person authorized to make the sale does
not substantially comply with the provisions of this section;

(b) Except as otherwise provided in subsection 6, an action is
commenced in the county where the sale took place within 30
days after the date on which the trustee’s deed upon sale is
recorded pursuant to subsection 10 in the office of the county
recorder of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the
action is recorded in the office of the county recorder of the county
where the sale took place within 5 days after commencement of
the action.

NRS 107.080(5)(a)-(c).

131. Bank of America breached the Deed of Trust, as modified by the 2009 LMA,
when it rejected Plaintiffs’ payment in October of 2009.

132. Bank of America and US Bank have not cured the October 2009 breach.

133. Plaintiffs were not in breach of the 2009 LMA at the time of the recording of the
NOD on November 3, 2017.

134. Plaintiffs were not in breach of the 2009 LMA at the time of the recording of the

Notice of Trustee’s Sale on October 12, 2018.
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135. On November 8, 2018, Sables, as Trustee of the Deed of Trust, was served
with Plaintiffs’ Complaint and Plaintiffs’ Applicatoin for Ex Parte Restraining Order,
Preliminary Injunction and Permanent Injuction putting it on notice of of the facts
constituting Bank of America’s breach of the Deed of Trust by rejection of Plaintiffs’ payment
in October of 2009.

136. Plaintiffs were not in breach of the 2009 LMA at the time of sale on January 4,
2019.

137. Sables, LLC, the Trustee in this matter had no legal right pursuant to NRS
107.080 to foreclose on Plaintiffs when they were not in breach of the Deed of Trust as
modified by the 2009 LMA.

138. Plaintiffs are entitled to have the Trustee’s Deed Upon Sale, that was recorded
on January 25, 2019, voided and set aside, and title quieted in the Plaintiffs’ favor.

139. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein pursuant to
the applicable provisions of NRS 107.

FORTH CAUSE OF ACTION
(Violation of Homeowner’s Bill of Rights)

140. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 139, hereinabove, as though fully set forth herein.

141. Upon information and belief, Defendants have materially violated the
Homeowners Bill of Rights, codified as NRS 107.400 to NRS 107.560.

142. Defendants pursued or otherwise caused the foreclosure of the Plaintiffs’
residence even though Plaintiffs payments under the 2009 LMA were rejected.

143. Defendants did not provide the Lincicomes with a notice that complies with
NRS 107.500(1), at least 30 calendar days before recording the NOD.

144. NRS 107.0805(1)(b)(3) requires an Affidavit verify that a written statement be

sent to homeowners which provides as follows in relevant part:
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(I) The amount of payment required to make good the deficiency
in performance or payment . . . ;
(II) The amount in default;

(IV) The amount of accrued interest and late charges;
(V) A good faith estimate of all fees imposed in connection with
the exercise of the power of sale . . . .

NRS 107.0805(1)(b)(3).

145. The Lincicomes have not received a statement by any financial institution
concerning their home loan from September 2009 forward that accurately reflects the
interest rate, principal balance, or last payment date.

146. No affidavit provided by the Defendants in this matter has complied with NRS
107.0805(1)(b)(3).

147. The failure to provide the Lincicomes with accurate information required by
NRS 107.400-107.560 is a material violation of the Homeowner’s Bill of Rights.

148. As an approximate result of Defendants’ violations of NRS 107.400 through
NRS 107.560, and NRS 107.0805, the Lincicomes have been damaged in excess of Fifteen
Thousand Dollars ($15,000) and are entitled to relief provided for pursuant to NRS 107.400
through NRS 107.560 and NRS 107.560 including treble and statutory damages.

149. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein as permitted
pursuan to NRS 107.560.

FIFTH CAUSE OF ACTION
(Breach of Contract — Bank of America)

150. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 149, hereinabove, as though fully set forth herein.

151. On July 11, 2009, Defendant Bank of America offered Plaintiff Vicenta
Lincicome a permanent loan modification.

152. On July 31, 2009, following receipt of the offer, Plaintiff Vicenta Lincicome
accepted and executed the 2009 LMA provided by Defendant Bank of America.
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153. Following Vicenta Lincicome’s execution of the 2009 LMA, she immediately sent
the agreement via Federal Express in the envelope that had been provided by Bank of
America.

154. Upon information and belief, Defendant Bank of America failed to process the
2009 LMA in its system.

155. On March 22, 2011, James Smith executed the 2009 LMA on behalf of Bank of
America. Ex.3.

156. Bank of America caused the 2009 LMA to be recorded with the Lyon County
Recorder on May 4, 2011. Ex.3.

157. At no time, other than being provided a copy of the recorded 2009 LMA in
2017, did the Lincicomes receive notice, written or otherwise, that Bank of America had
located and signed the 2009 LMA.

158. On September 1, 2009, Bank of America accepted Plaintiff Vicenta Lincicome’s
payment of $2,276.72.

159. On October 1, 2009, Bank of America rejected Plaintiff Vicenta Lincicome’s
payment of $2,276.72 and informed her that they could not process a payment for less than
the current payment amount.

160. From October 1, 2009, through December of 2011, Bank of America refused to
accept all offers to tender payment of $2,276.72 under the 2009 LMA.

161. All verbal and written communications between October 1, 2009, through
March of 2010, that were received from Bank of America requesting the status of the 2009
LMA were responded to by Bank of America with the indication that it was continuing to
research or investigate the matter.

162. By failing to process the 2009 LMA, and payments according to the 2009 LMA'’s
terms, Bank of America materially breached the 2009 LMA.

163. But for Defendant Bank of America’s material breach of the 2009 LMA, the

Lincicomes’ property would not have been subject to foreclosure sale.
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164. As a proximate cause of Defendant Bank of America’s material breach of the
2009 LMA, Plaintiffs have suffered economic losses and general damages in excess of Fifteen
Thousand Dollars ($15,000) to be proved at trial.

165. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

SIXTH CAUSE OF ACTION
(Breach of Duty to Act in Good Faith and Fair Dealing — Bank of America)

166. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 165, hereinabove, as though fully set forth herein.

167. At all times material hereto, Defendant Bank of America owed to Plaintiff
Vicenta Lincicome a duty to deal fairly and in good faith with respect to their contractual
relationship.

168. Defendant Bank of America violated its duty of good faith and fair dealing by
refusing to perform under the provisions of the 2009 LMA by not accepting Vicenta’s timely
payments from October 1, 2009, forward so that the Lincicomes could keep current on their
loan under the 2009 LMA.

169. That as a direct and proximate result of Defendant Bank of America’s breach of
its duty to Plaintiff Vicenta Lincicome, Plaintiffs have suffered economic losses and general
damages in excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

170. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

SEVENTH CAUSE OF ACTION
(Breach of Contract - US BANK)

171. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 170, hereinabove, as though fully set forth herein.

172. On November 10, 2015, Bank of America assigned its interest in the Deed of
Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter “US Bank”). Ex.12.
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173. The November 10, 2015, Assighment to US Bank was recorded with the Lyon
County Recorder as Document No. 544042. Ex.12.

174. US Bank through its agent Fay Servicing has at all times relevant continually
disregarded the 2009 LMA or failed to incorporate and apply the terms of the 2009 LMA to
Plaintiffs’ loan.

175. By failing to honor and apply the terms of the 2009 LMA since receipt of
assignment of the Deed of Trust, US Bank has materially breached the terms of the 2009
LMA.

176. As a proximate cause of Defendant US Bank’s continued material breach of the
2009 LMA, Plaintiffs have suffered economic losses and general damages in excess of Fifteen
Thousand Dollars ($15,000) to be proved at trial.

177. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

EIGHT CAUSE OF ACTION
(Breach of Duty to Act in Good Faith and Fair Dealing — US BANK)

178. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 177, hereinabove, as though fully set forth herein.

179. At all times material hereto, Defendant US Bank owed to Plaintiff Vicenta
Lincicome a duty to deal fairly and in good faith with respect to their contractual relationship.

180. Defendant US Bank violated its duty of good faith and fair dealing by refusing
to honor and apply the terms of the 2009 LMA to Vicenta Lincicome’s loan.

181. That as a direct and proximate result of Defendant US Bank’s breach of its duty
to Plaintiff Vicenta Lincicome, Plaintiffs have suffered economic losses and general damages
in excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

182. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

\\
\\
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NINTH CAUSE OF ACTION
(Slander of Title)

183. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 182, hereinabove, as though fully set forth herein.

184. US Bank slandered Plaintiffs’ title by its conduct including seeking the recording
of an inaccurate and unwarranted Notice of Default with the Lyon County Recorder.

185. Fay Servicing slandered Plaintiffs’ title by its conduct including seeking the
recording of an inaccurate and unwarranted a Notice of Default with the Lyon County
Recorder.

186. US Bank and Fay Servicing slandered Plaintiffs’ title by causing Sables to
record an inaccurate and unwarranted Notice of Default.

187. US Bank and Fay Servicing slandered Plaintiffs’ title by causing Sables to
record an inaccurate and unwarranted Notice of Sale.

188. US Bank and Fay Servicing slandered Plaintiffs’ title by causing Sables to
conduct a foreclosure sale and record a Trustee’s Deed when they were on notice of the
defects of the Notice of Default, Notice of Sale, and that US Bank’s right to enforce the Deed
of Trust was in question.

189. Wherefore, as a proximate result of Defendants’ slander of title, Plaintiffs have
suffered general damages in excess of Fifteen Thousand Dollars ($15,000) to be proved at
trial.

190. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

TENTH CAUSE OF ACTION
(Special Damages —-Attorney’s Fees)
191. Plaintiffs re-allege and incorporate by this reference each and every allegation

contained in paragraphs 1 through 190, hereinabove, as though fully set forth herein.
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192. Plaintiffs have brought this action in part pursuant to NRS 107.080 and NRS
107.560, which permit recovery of reasonable attorney’s fees and costs to a prevailing
borrower.

193. Additionally, as natural and proximate consequence of Defendants’ conduct
alleged herein, Plaintiffs have suffered damages, including special damages in the form of
attorney's fees.

194. As a proximate result of Defendants’ and Breckenridge’s conduct, Plaintiffs
have suffered attorney’s fees in excess of Fifteen Thousand Dollars ($15,000) to be proved
at trial.

195. Plaintiffs are entitled to the recovery of reasonable attorney’s fees and costs
from Defendants in an amount and sum to be proven at trial.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray for the following relief:

1. That the Court grant relief to Plaintiffs permitted under the Nevada
Homeowner’s Bill of Rights;

2. That Breckenridge take nothing by reason of its Counterclaim on file herein;

3. That the Court enter judgment against Defendants in favor of the Lincicomes for
their reasonable attorney’s fees and costs in Defending Breckenridges’ Counterclaim;

4, That the Court make an award of damages in favor of Plaintiffs and against
Defendants and Breckenridge in excess of $15,000;

5. The the Court set aside the Trustee’s Deed Upon Sale, recorded on January 25,
2019, and quiet title to the Lincicomes’ Resdience in favor of the Lincicomes;

6. That the Court determine Plaintiffs and Defendants’ duties and rights under the
2007 Deed of Trust as modified by the 2009 Loan Modification Agreement;

7. That the Court declare the rights and interests of the parties;

8. That the Court award Plaintiffs their reasonable attorney’s fees and costs; and
9. That the Court provide such other relief as the Court deems proper in the
premises.
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Case 10-51219-gwz Doc 49 Entered 11/26/14 10:44:36 Page 35 of 38

INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE RIDER

Property Address: 70 RIVERSIDE DRIVE
DAYTON, NV 89403

THIS ADDENDUM is made this  23rd day of  MAY y 2007 )
and is Incorporated into and Intended to form a part of the Adjustable Rate Rider (the "Rider") dated the same date
as this Addendum executed by the underslgned and payable to

SIERRA PACIFIC MORTGAGE COMPANY, INC., A CALIFORNTA CORPORATICN (the "Lender™)

THIS ADDENDUM supersedes Section 4(C) of the Rider. None of the other provisions of the Rider are changed
by this Addendurn,

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
{(C) Calculation of Changes

Before each Change Date, the Nole Holder will calculate niy new interest rate by adding
TWO AND ONE QUARTER percentage points ( 2.250 %)
to the Current Index for such Change Date. The Note Holder will then round the result of this addition to the
nearest one-eighth of one percentage point (0.125%). Subject to the Uimits stated in Section 4(D), this rounded
amount will be my new Interest rate untll the next Change Dale,

During the Interest-Only Period, the Note Holder will then determine the amount of the monthly payment
that would be suffident to repay accrued interest. This will be the amount of my monthly payment untll the earlier
of the next Change Date or the end of the Interest-Only Period unless I make a voluntary prepayment of principal
during such period. If I make a voluntary prepayment of principal during the Interest-Only Period, my payment
amount for subsequent payments will be reduced to the amount necessary to pay interest at the then current Interest
rate on the lower principal balance. At the end of the Interest-Only Perlod and on each Change Date thereafler, the
Note Holder will determine the amount of the monthly payment that would be sufficient to repay In full the unpaid
principal that I am expected to owe at the ead of the Interest-Only Perlod or Change Dale, as applicable, in equal
monthly payments over the remaining term of the Note. The result of this calculation will be the new amount of
my monthly payment. Afier the end of the Interest-Only Period, my payment amount will not be reduced due to
voluniary prepayments.

INTEREST ONLY ADDBENDUM TO ADJUSTABLE RATE RIDER §/1 LIBOR ARM -~ MULTISTATB
DRAW.MX.CVL.ARM.I0.ADNDM.RIDER.1.WPF (0101DOCS\RIDERS\CVL\MXIO_ADN.RID) 03/01
603F

(page 1 of 2 pages)
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Adjustable Rate

Rider.

-, 7
%@M&@?’\Z‘_ﬁﬂ s
VICENTA LINCICOME -Borrowes -Borrower
(Seal) {Seal)
-Borrower ~Borrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
~Borrower ~Borrower

INTBREST ONLY ADDENDUM TO ADJUSTABLE RATB RIDER §/1 LIBOR ARM — MULTISTATB
DRAW.MX.CVL.ARM.I0.ADNDM.RIDER.2. WFF (0101DOCS\RIDERS\CVL\MXIO_ADN.RID)

[Sign Original Only]

o1/0t
603F

(page 2 of 2 pages)
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EXHIBIT "A”
LEGAL DESCRIPTION

The land referred to herein is situated in the State of Nevads,
County of LYON, described as follows:

LOT 42 AS SHOWN ON THE OFFICIAL MAP OF GOLD CANYON ESTATES,
PHASE 2, FILE IN THE OFFICE OF THE LYON COUNTY, NEVADA RECORDER,.
ON OCTOBER 20, 2005, AS DOCUMENT NO. 365687.

EXCEPTING THEREFROM ALL THAT PORTION THEREOF, LYING BELOW THE
NATURAL ORDINARY HIGH WATER LINE OF THE CARSON RIVER.
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EXHIBIT "D"

fe A. ELLIS LINCICOME, JR., and VICENTA J. LINCICOME

Debtor(s)

+

SCHEDULE A-REAL PROPERTY

Case No

{if known)

cept as directed below, list all real property in which the deblor has any legal, equitable, or future interesl, including all property owned 85 a
lenant community property, of in which the debtor has a lfe eslate. Include any property in which ths debtor holds righls and powers
scisable for the deblor's own besefil. If the deblor is manied, stale whether the husband, wife, both, or the marital community own the property
placing an “H,” "W,” "3, or "C" in the column labeled “Husband, Wife, Joint. or Community.” If the deblor holds no interest In real property, write

ane” under “Description and Location of Property.”

not include interests In executory contracts and unexpired leases on this schedulo. List them in Schedule G-Exocutory

ntracts and Unexpired Leases.

an entity claims to have a llen or hold a secured interest in any property, slate the amount of the secured claim. See Scheduls D. If no entity
ims to hold a secured interest in the property, write *“None” In the column labeled *Amount of Secured Claim.”

the deblor Is an individual or i a joint pelilicn is filed, state the amount of any exemption claimed in the property only in Schedule C - Propesty

imed as Exemnpt.

Doscription and Lacation of Property Nature of Dobtor's c:;:::‘ Amount of
Interest in Property of Doblor's Intsrost, Securod Claim
- in Property Without
Husb&ai& Doducting any
Jolnt—J Socured Claim or
Community--C Exomption
isidence at 70 Riverside Drive, Dayton, J § 476,000.00 $ 381,000.00
’
mtal House at 2763 Carriage Crest J § 280,000.00| ¢ 280,000.00
:ive, Cargon City, NV 89706
it of 4315 Drake Way, Washoe Valley, NV J § 100,000.00{ § 100,000.00
continuation sheets attached TOTAL $ 856,000.00
{Ropart aiso on Summary of Schodulos.)
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Recording Requested by: BAC HOME LOANS SERVICING
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Name } lic /wf{ Gorna - Mary C. Milligan.~ Recorder
~ J- Page 1 af & Fee' g4
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FILL IN ALL THAT APPLY f
The Undersigned Hereby Affums That This Document Smemed For Re?cordmg Containsg Personal
Information As Required By Law* S
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Specify Law® PranUName"f ' “\i Title

*If there 1s no applicable State or Federal Law Personal !hlormat:on must be removed prior {0 recording
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BCHomelorsSavag P \N MODIFICATION AGREEMENT

ﬁﬁfﬁﬁ'ﬁmw Q7 w / a‘ (Fixed Interest Rate)

This Loan Modification Agreement ("Agreement"), made this 11th day of July, 2009, between VICENTA
LINCICOME (the “Borrower(s)") and BAC Home Loans Servicing, LP (the "Lender"), amends and supplements (@)
the Mortgage, Deed of Trust, or Deed to Secure Debt (the "Security Instrument"), dated the 23rd day of May 2007
in the amount of $381,150 00, and (2) the Note secured by, the Secunty Instrument, which covers the real aad
personal property descnbed in the Secunty Instrument and defined therein as the "Property”, located at\ 7Q ,
RIVERSIDE DRIVE , DAYTON, NV 89403 PV’QU\ ous n‘\D{T.CjC‘Cj,(” f( &0(1(; ot

The real property described being set forth as follows g)zs o1 poc - YIS {\»5‘\ f¢yreed
Wwhiolo woc LLLD"]‘L[(, T

SAME AS IN SAID SECURITY INSTRUMENT Lo
S
Qo
in consideration of the mutual promises and agreements exchanged, the parties hereto agree as‘foliows ' %
(Notwithstanding anything lo the contrary contained in the Note o1 Security lnstiurment) . PN
. ety 8
1 As of the 1st day of September, 2008, the amount payable under the Note or Secunty-Instrument-(the *Unpaid ®
Principal Balance”) 1s US $417,196 58, consisting of the amount(s) loaned to the Borower-by the Lender
which may include, but not imited to, any past due principal payments, interest, fees and/or qosts capitahzed
to date ; ! 2
' ]
2 The Borrower promises to pay the Unpaid Principal Balance, plus interest, to.the order of the Lender Interest e

will be charged on the Unpaid Principal Balance at the yearly rate of4 875% from the tst day of ‘August, 2009
The Borrower promises to make monthly payments of principal and mterest of US $1.977 29 beginning on the
1st day of September, 2009, and continuing thereafter on the/same day of each succeeding month unti
principal and interest are paid in full If on the 1st day of August, 2049 (the "Matunty.Date"), the Borrower stil
owes amounts under the Note and Secunity Instrument, as amended by this Agreemem the Borrower will pay
these amounts i full on the Matunty Date

3 The Borrower wilf make such payments st Payment Processing PO Box-10219 - Van Nuys, CA 91410 or at
such other place as the Lender may require

4 Nothing in this agreement shall be understood or construed {o be a satisfaction or release in whole or in part of
the Note and Secunty instrument Except as otherwise specifically provided n this Agreement, the Note and
Secunty Instrument will remain unchanged. and the Borrower and Lender wHI be bound by, and comply with, all
terms and provisions thereof, as amended by this Agreement

5 In consideration of this Modification, Borrower agrees that i any document related to the Secunty Instrument,
Note and/or Modification 1s lost, misplaced, misstated, (na(;curately reflects the true and correct terms and
conditions of the loan as modified, or 18 otherwnse mlssmg; Borrower(s) will comply with Lender's request to
execute, acknowledge, initiat and deliver 0" Lender any docurmentation Lender deems necessary If the oniginal
promissory note Is replaced the Lender hereby mdemmfes the Borrower(s) aganst any loss associated with a
demand on the onginal note  All documents Lender requests of Borrower(s) shall be referred to as
“"Documents " Borrower agrees to dehvemhe Dpcumen s wdmn ten (10) days after receipt by Borrower(s) of a
written request for such replacement

s ~ BAC Home Loans’ Sng, LP i1s a subsidiary of Bank of Amernica, N A

o f

The HOPE Team
CHL Loan # 162304785
WDGFIXNR 8124 July 11, 2009
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STEP RATE LOAN MODIFICATION
ADDENDUM TO LOAN MODIFICATION AGREEMENT

475808

The Step Rate Loan Modification Agreement Addendum (the "Addendum”) 1s made this July 11, 2009,
and I1s incorporated into and shall be deemed a part of that certain Loan Modification Agreement of'even
date herewith (the "Agreement”) between VICENTA LINCICOME (the "Borrowers”) and BAC Home -
Loans Servicing, LP ("the Lender"), which agreement amends and supplements that certain Mortgage, - -
Deed of Trust o Deed to Secure Debt (the "Securnity Instrument”) executed by Borrower in.fayor of =
Lender ‘ n

I/ /f
THIS ADDENDUM CONTAINS PROVISIONS PROVIDING FOR-. .
SCHEDULED INTEREST RATE CHANGES '

. <
RN
N

In consideration of the mutual promises and agreements exchanged and for géc;sﬁfaha 'valuiab'l‘e
consideration, the sufficiency of which 1s hereby acknowledged, the parties herefo agree as follows”
(notwithstanding anything to the contrary contained in the Agreement, Secunty-Instrument or the
promissory note (the "Note"), except as specifically provided for here ) " o

1 Scheduled Interest Rate Changes
The Agreement provides for an initial interest rate of 4 876% whu‘éh;,w
August, 2009 -

H-be _qba?géd from the 1st day of

The Interest Rate shall then change on the 1st day of }iug.{i‘st.‘.ZOM at which time it shall be 5 375%

Thereafter, the interest rate and monthly principal and-iriterest payment shall adjust in accordance with
the Note, Adjustable Rate Rider and/or any other loan’ dacument that s affixed to or incorporated into the
Note and Rider and provides for, implements or réla‘;tes tosahy change or adjustment i the interest rate
and monthly payment amount under the Note untit-such ‘,ﬁme;aé the principal and interest due under the
Note are paid in full If on August 1, 2049 (the "Matunty Date"), the Borrower still owes amounts under
the Note and Secunty Instrument, as amended by the Agresment and this Addendum, the Borrower shall
pay these amounts In full on the Maturity' Date

PR

y@WER 9{ \ \g //ﬂl/ 3/ jﬂé
/@ép(/Z\_ M{d{@??‘f\?patgd**«x{w“ / f
VICENTA LINCICOME"y, -~ 7 ™. > A\ _/

N

Lender
BAC Home Loans Servicing, LP

/

GARY A, SIMCOX
NOTARY PUBLIC
STATE OF NEVADA
APPT. No 08-7698-12
MY APPT EXPIRES AUG 18, 2012

I

iary of Bank of Amernica, N A

il

_BAC Home Loan$ Serviong, LP is a subsid

E
/

i

The HOPE Team

CHL Loan # 162304785 July 11, 2009
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A% evidenced by they signatures below, the Borrower and the Lender agree to the foregoing

L Tbenlin R E00n Ny 51,2009
VICENTA LINCICOME ™ \

\

STATE OF /(/W/V‘* e S
COUNTY OF C dusor ) o
} . - ] T,
on Llut ¥4 247 before me. (Myy»; & Mes- X Notary Pubiic, personally appeared
Ve / v A . .
/// (7’( L/L Kﬁ.( /;Lil/(? ”6/ D Tes

personally known to me (or proved to me on the bass of satisfactory evidence) to be the person(s) whose nar"e(s)
is/are subscribed to the within instrument and acknowledged to me that he/shefthey executed the same in
his/her/their authonized capacity(ies), and that by hisfherither signatures (s) on the mstrument the-person(s), or
enlity upon behalf of which the person(s) acted, executed the instrument .

WITNESS my hand and official seal

~ w.m A smcox

‘NQTARY PUBLIC
STATEOF NEVADA

. APPT. No. 06-7606-12
wn&m EXPIRES AUG, 15, 2012

IGEI |
L B

T BAC Home Loans oﬂ;ma

N

i$a suuswd»ary of Bank of Amenca. NA

LP

The HOPE Team
CHL Loan # 162304785
WOGFIXNR 8124 July 11,2008
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DO NOT WRITE BELOW THIS LINE

sumronea wn Axndpurupe

ShsrerataavesTIaTasve Rt eaTeLTTaRaRRTARES ataessestasararacranure

THIS SECTION IS FOR INTERNAL BANK OF AMERICA HOME LOANS SERVICING, LP USE ONLY ‘

BAC Home Loans Servicing, LP

7105 Corporate Drive ST
(PTX-B-36) N

Plano, TX 75024 4 N S

By Dated S

(] /”‘djﬁﬁv/ MAR 2 2 2019 | \
3 oonlad
STATE OF O ’ _ O\COUNTY OF Q D0 /‘/&Kf o
Onwbefwe me, \)‘\{\ kibm’\‘—- Notary Pubhc personally appeared
Jeen Bl

personally known to me (or proved to me on the basis of satisfactory ewdenpe) to be Vthgpers,on(s) whose name(s) isfare
subscribed to the within instrument and acknowledged to me that he/she/they executed the. same in tus/herftheir
authorized capacity(ies), and that by hisfherfthesr signatures (5) on the instrument the pefson(s), or entity upon behalf of

which the person(s) acled, executed the instrument
WITNESS my hand age offigol seal - AMY LBOGAN
M\g}: @;1\\/ § oTARY PUBLIC. STATE OF COLORADO
J . Signature = N \I‘\‘Ayxc‘orr\l‘h’)’/Explres September 8, 2014
) (5 T AN

BAC Home Loans Serviang LP 1s a subsidiary of Bank of Amenca N A

8093 06/09
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LEGAL DESCRIPTION

ALL THAT CERTAIN LOT OR PARCEL OF LAND BEING SITUATE IN GOLD CANYON EST SUBDIVISION, PH 2
LOT 42 BEING 482 ACRES o

PARCEL # 029-401-17 '
[ ™
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Bankof America 555

Homa Loans

Altn: Home Retention Division Notice Date: July 11, 2009
BAC Home Loans Servicing, LP

100 Beecham Drive Suite 104

Pittsburgh, PA 15205

Account No.: 162304785

VICENTA LINCICOME Property Address:
70 Riverside Dr 70 RIVERSIDE DRIVE
Dayton, NV 89403 DAYTON, NV 89403

!IMPQRTANT MESSAGE ABOUT YOUR LOAN

We are pleased to advise you thal your Joan modification has been approved. in order for the modiication to be
valid, the enclosed documents need to be signed and returned.

The following amounts will be added to your current principal balance, resulting in a modified principal balance of
$417,196.58 prior to your first payment date. The amount added to your {oan is:

interest : $32,755.05
Fegs: $55.00
Escrow: $3,236.53
Total: $36,046.58

Your new modified monthly payment will he $2,272 682, effective with your September 1, 2009 payment. This
payment is subject to change if your escrow account is reanalyzed due to new annual premiums. Your current
interest rate is 6.876%. Your new reduced rate of 4.875% witl be effective as of the September 1, 2009 payment.
As of September 1, 2014 your interest rate will be 5.375% for the remaining term of your loan. Your new maturity
date is August 1, 2049, which may have changed from your current maturity date as a result of the modification
terms. This agreement will bring the loan current; however, you are still reguired to pay back the entire unpaid
principal by the maturity date for your loan.

A breakdown of the scheduled interes!t rate changes is as follows:

I Statement Due Date Tinterest Rate | Drmczpal & Interest
Ceplember 1, 2000 4.875% $1.077.29
September 1, 2014 5.375% $2,105.10

A breakdown ot your payment is as follows:

P&1 Payment: $1,977.29
Escrow: $295.33
Total Payment: $2.272.62

B8AC Home Loans Serwcmg LPisa subwhary of Bank o[ i\mer:w NA.

The HOPE Team
CHL Loan #: 162304785 WDGCSCOV LIMS 8120 July 11,2004
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Bankof America %7  .....son. Statement dare 10729/2009

P Box 5170 ) Account Number 162304785
Home Loans Sin Valley CA 83062-5170 Property address
70 fiverside Drive
INTEREST-ONLY L 0AN
" MONTHLY STATEMENT
Gk 0149104 01AT0357 **AUTO 502288 83433 9065 (During the Interest-Only
ﬁ- & 9D A3 AG DD1-----G--2-7. CO00D06S IN 1 P49254 Periad)

VICENTA LINCICOME
70 Riverside Dr
Dayton NV 83403-9055

R G TR TR M T T R TR T R T T

"IMPORTANT NOTICE

If you and BAC Home Loans Servicing, LP have entered into an agreement to address your monthly
payments, please make payments in accordance with this agreement.

If you have qualified for an interest rate reduction based upon current active military service,
subsequent statements may not reflect the reduced payment amount. Please refer to the notice
previously sent to you for the reduced payment amount.

Your Payment Choices This Month
The amounts listed below are total payments, inciuding amounts collected for escrow Hems such as taxes andnsurance premiums. You can also pay additional
Principal any month in any amount, by specifying “Additional Principal” in the payment coupon.

Principal/and or Outstanding
Payment Information Total Payment Amount** Interest Payment Late Charges Optional Products*
Interest Only Payment *** $2,435.43 §2,18367 $218 36 $0.00
15-Year Amortized Payment Choice This Payment Choice is not available this month

Amortized Payment Choice This Payment Choice 1s not available this month

Please note Amounts above may change based on payments made, recewed or returned before or atter this statement was created

**Outstanding fate cnarges up to $400 00 are reflected in the payment choice amount

*** The Amortized & 15-year Amortized Payment Choice (Amortized Payment Charces) amounts are based on the assumption that these payments will always be recewved un the schedued
due date You are not required 1o pay these amounts. The extra amount of Principal inciude d with each cf these alternative Amortized Payment Choices wil ue aophied és & pattiaiFrepayment
of Principal on the date the paymentis received. The interest pustion of your payment will be apphed as of the scheduled due date. The Amurtized Paymentis simlar to, but not idencical to the
tnterest and Principal payment that yuu wiil be reguired tu make after the Interest-Only Penod ends When that nappens, your Interest and Princ.pal payments wiil be applied 1¢ your loan as cf
the scheduled due date. The Ameruized Payment Crioices will reduce your principal baiance and the amount of interest you will pay over the ife of thus loan. These Amortzed Payment Craices
are provided to you as an additional service, butby no means are you imited fo these choices whenit comes to the amount of partial prepayments of frincipai that you may setect or your own
IMPORTANT NOTE Be sure you review any prepayment penalty provisicn you may have in your loan. Depending on the amount of any partiai Prepayments and when you make them, you may
owe a prepayment charge atthe time you payoft your loan

! Your Home Loan Snapshot as of October 29, 2009 Payment Due Date: 11/01/2009
Loan type 30 Yr Conv Jumbo ARM PastDue Payment Amount $42,133.00
Principal balance $381,150.00 Fees Due §1,746.40
Escrow balance -$2.961.30 Partial Payment Balance 8227262
Interestrate 6.8/5% Late Charge it paymentis received after 11/16/2009 $109.18

(see nextpage for account activity details)

We may charge you a fee for any payment returned or rejected by your

finan

cialnstitution, subjectto apphcable law.
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Bankof America

%

Home Loans
Customer Service Department, CA6-918-01-41
PO Bex 5170
Simi Vadley, CA 93062-5170

Notice Date: December 15, 2009
Account No.: 162304785

Vicenta Lincicome Property Address:
70 Riverside Dr 70 Riverside Drive
Dayton, NV 89403 Dayton, NV 89403

[P e

[ (MPORTANT MESSAGE ABOUT YOUR LOAN

Bank of America-Home Loans-Servicing, |.P. recently recejved an authorization request from
The Law Offices of Charles T. Marshall for access to your loan information.

"WHAT THIS MEANS

Our system has heen documented to allow our Customer Service Representatives to discuss
your foan with The-Law Offices of Charles T. Marshall at any time, uniess otherwise notified.

Although we can discuss your foan information with The Law Offices of Charles T. Marshall, only
the parties named in the Note are authorized to rmake any changes 1o the loan information.

[ THANK YOU FOR YOUR BUSINESS

You are a valued customer here at BAC Home Loans Servicing, LP. [tis our continued goal to
provide our customers with the highest level of customer satisfaction.

If you have any questions, please contact our Customer Service Departiment directly at (800)
0669-6007.

BAC Home Loans Servicing, LP is a subsidiary of Bank of America, N.A.

Please write your accounl number on all correspondence
3% Pty Auth App A 5704/9826 03/24/2006



Notice Date:  February 23, 2010

Account No.: 162304785

Vicenta Lincicome Property Address:
70 Riverside Dr 70 Riverside Drive

Cayton NV 8£403 Dayton, NV 89403

| YOUR REQUEST HAS BEEN RECEIVED
Thank you for your recent ccrresporderce addressec to BAC Home Loans Servicing. LP.

| WHAT YOU CAN EXPECT
We are in the process of obtaining the docurrentation and information necessary to address
your questions and concerns. We will provide a more complete response within twenty (20}
business days.

!

| THANK YOU FOR YOUR BUSINESS
Please accept our sincere apology for the dalay
Thank you for the opportunity to be of assistance.

This communication is from BAC Home Loans Servicing, LP, a subsidiary of Bank of America, N.A.

Please write your account number on il correspondence, CSDEAY 2087/9927 11/26/2004



1l |

|

Bankof America %% B
Home Loans

Po Box: §170
Sini Vehey, CA 93065

Notice Date:  March 12, 2010

ANOSLTA-p30NY T LETRS A1 v eaas THRAEBON

Account No.: 162304785

Vicenta Lincicome Property Addrass:
70 Riverside Dr 70 Riverside Drive
Dayton NV 89403 Dayton, NV 89403

|

-

!

YOUR REQUEST HAS BEEN RECEIVED

Thank you for your recent correspondence addressed to BAC Home Loans Servicing, LP.

WHAT YOU CAN EXPECT

We are in the process of obtaining the documentation and information necessary to address
your questions and concerns. We will provide a more complete response within twenty (20)
business days.

THANK YOU FOR YOUR BUSINESS
Please accept our sincere apology for the delay.
Thank you for the opportunity to be of assistance.

This communication is from BAC Home Loans Servicing, LP, a subsidiary of Bank of America. N.A.

Please wrile your account number on all correspondence.  CSDEAY 2087/9927 11/26/2004



Bankof America
“Z

Home Loans

4500- Amon Carter Bivd
Fort Worth, TX 76155

£,
%g ' : Notice Date:  October 19, 2011
.j".fhp.,."!h'p.l;},!lm'|Mpll]|"II]-”dl|a“|nma,
Alt 3.772-24035.0001396-001- 1-000-000-000-000 Account No.: 162304785
VICENTA LINCICOME
70 RIVERSIDE DR
DAYTON NV 89403 Property Address:
70 Riverside Drive
Dayton, NV 88403

' YOUR REQUEST HAS BEEN RECEIVED

Thank you for your recent inquiry about your home loan. This letter confirms Bank of
America, N.A. has received your correspondence.

| WHAT YOU CAN EXPECT
We are in the process of obtaining the documentation and information necessary to
address your questions. We appreciate your patience as we research your request. You
can expect a complete response within twenty (20) business days.

| THANK YOU FOR YOUR BUSINESS

If you have any additional questions while we research your reguest, please call us at
1-800-669-6607, Monday-Friday 7a.m. - 7p.m. Local Time. We appreciate the opportunity
to serve your home loan needs.

This communication is from Bank of America, N.A., the servicer of your home loan.

Plaase wiile your account number on all correspondence CSDEAY 126068 12/16/2010
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Bank of America
a

Home Loans

400 Natonal Way
Snri Valiey, CA 93065

mel!lli”Na}mf:m,;u”mhll“l:l,'”d’ll’””upm|
AT 4-772-30001-0003973-004-1-000-00G-000-000
VICENTA LINCICOME

70 RIVERSIDE DR
DAYTON NV B9403

YOUR REQUEST HAS BEEN RECENED

Thank you for your recent inquiry about your home loan
America, N.A. bas recetved your corresmndence

' WHAT YOU CAN EXPECT

CSDEAY 12606 12i16/201C

Notice Date: December 23, 2011

Account No.: 162304785

Property Address:
70 Riverside Drive

Dayton

NV 89403

This letter confirms Bank of

We are in the process of obtaining the documentation and information necessary to
address your questions. We appreciate your patience as we research your request. You

can gxpect a complete response w»thm twenty (20) busmess dayc

! THANK YOU FOR YOUR BUSINESS

If you have any additional questions while we research your request, please call us al
1-800-669-6607, Monday-Friday 7a.m. - 7p.m. Local Time. We appreciate the opportunity

to serve your home loan needs.

This communication is from Bank of America, N.A, the servicer of your home ioan.

Please write your Jocount numbec on il cocrespondence



Exhibit 7



Case 10-51219-gwz Doc 7 Entered 04/06/10 14:58:20 Page 1 of 3

B! (Official Form 91) (Chapter 13 Case) (12/07) Case Number 10-51219-gwz

UNITED STATES BANKRUPTCY COURT District of Nevada

Notice of Chapter 13 Bankruptey Case, Meeting of Creditors, & Deadlines

The debtor(s) listed below filed a chapter 13 bankruptey case on 4/6/10. You may be a creditor of the debtor. This notice lists important
deadlines. You may want to consult an attorney to protect your rights. All documents tiled in the case may be inspected at the bankruptey
clerk's office at the address listed below. NOTE: The staff of the bankruptey clerk’s office cannot give legal advice. RENOQ CASES ONLY:
Sce www.renol3.com for specific meeting times. Important Notice of Individual Debtors: Debtors who are individuals must provide
government—issued photo identification and proof of social security number at the mecting of ereditors. Failure to do so may result in
dismissal of their case.

See Reverse Side For Important Explanations

Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden. trade. and address):

A. ELLIS LINCICOME IR. VICENTA 1. LINCICOME

70 RIVERSIDE DRIVE 70 RIVERSIDE DRIVE

DAYTON, NV 89403 DAYTON.NV 89403

Case Number: Social Security/Individual Taxpayer ID/Emplover Tax 1D/Other nos:
10-51219—gwz XXX—xx—2173

Judge: GREGG W ZIVE XXX -xX—9330

Attorney for Debtor(s) (name and address): Bankruptey Trustee (name and address):
ROBERT G JOHNSTON WILLIAM A. VAN METER

412 N DIVISION POB 6630

CARSON CITY, NV 89703 RENO. NV 89513

Telephone number: (775) 882-6112 Telephone number: (775) 324-2500

Meeting of Creditors
Date: May 14, 2010 Time: 12:00 PM
Location: 300 Booth Street, Room 2110, Reno, NV 89509

Deadlines:

Papers must be received by the bankruptey clerk's office by the following deadlines:

Deadline to File a Proof of Claim:

For all creditors (except a governmental unit): 8/12/10 For a governmental unit (except as otherwise
provided in Fed. R. Bankr. P. 3002 (e)(1)): 180 days after order for
relief entered

Creditor with a Foreign Address:
A creditor to whom this notice is sent at a forcign address should read the information under "Claims™ on the reverse side.

Deadline to File a Complaint to Determine Dischargeability of Certain Debts: 7/13/10

Deadline to Object to Exemptions: .
Thirty (30) days after the conclusion of the meeting of creditors.

Pre—Confirmation Meeting Hearing on Confirmation of Plan

Not Applicable Date: 6/4/10 Time: 02:00 PM
Location: 300 Booth Street, Reno, NV 89509
A written objection must be filed prior w the hearing.

Chapter 13 Plan
The Chapter 13 plan, when filed, will be mailed under separate cover and may also be viewed on the U.S. Bankruptey Court's Pacer system
at: www.nvb.uscourts.gov.

Creditors May Not Take Certain Actions:

In most instances, the filing of the bankruptey case automatically stays certain collection and other actions against the debtor, the debtor's
property, and certain codebtors. Under certain circumstances, the stay may be limited to 30 days or not exist at all, although the debtor can
request the court to extend or imposce a stay. [f you attempt to colleet a debt or take other action in violation of the Bankruptey Code, you
may be penalized. Consult a lawyer to determine your rights in this case.

Address of_tlu: Bankruptey Clerk's Oftice: For the Court:
300 Booth Street Clerk of the Bankruptey Court:
Reno, NV 89509 :

Telephone number: (775)784-5559 ﬂ {jt?ﬁ S\lkltt

Mary A. Schout

Hours Open: Monday — Friday 9:00 AM ~ 4:00 PM Date: 4/7/10




Case 10-51219-gwz Doc 7 Entered 04/06/10 14:58:20 Page 2 of 3

EXPLANATIONS BOI (Official Form 91y (12/07

Filing of Chapter 13
Bankruptcy Case

A bankruptey case under Chapter 13 of the Bankruptey Code (title 11, United States Code) has been filed in this
court by the debtor(s) listed on the front side, and an order for relief has been entered. Chapter 13 allows an
individual with regular income and debts below a specified amount to adjust debts pursuant to a plan. A plan is not
cffective unless confirmed by the bankruptey court. You may object to confirmation of the plan and appear at the
confirmation hearing. A copy or summary of the plan, if not enclosed, will be sent o you later, and if the
confirmation hearing is not indicated on the front of this notice, you will be sent notice of the confirmation hearing.
The debtor will remain in possession of the debtor's property and may continue to operate the debtor's business, if
any. unless the court orders otherwise.

Legal Advice

The staff of the bankruptey clerk's office cannot give legal advice. Consult a lawyer to determine your rights in
this case.

Creditors Generatly
May Not Take Certain
Actions

Prohibited collection actions against the debtor and certain codebtors are listed in Bankruptey Code § 362 and §
1301. Common examples of prohibited actions include contacting the debtor by telephone, mail or otherwise to
demand repayment; taking actions to collect money or obtain property from the debtor; repossessing the debtor's
property: starting or continuing lawsuits or foreclosures: and garnishing or deducting from the debtor's wages. Under
certain circumstances, the stay may be limited to 30 days or not exist at all. although the debtor can request the court
to extend or impose a stay.

Meeting of Creditors

A mecting of creditors is scheduled for the date. time and location listed on the front side. The debror thoth spouses
in «a joint case) must be present ai the meeting 10 he questioned under oatl by the trustee and by ereditors. Creditors
arc welcome to attend. but are not required to do so. The meeting may be continued and concluded at a later date
without further notice.

Claims

A Proof of Claim is a signed statement deseribing a creditor's claim. {f a Prool of Claim form is not included with
this notice, you can obtain one at any bankruptey clerk's office. A sccured creditor retains rights in its collateral
regardless of whether that creditor files a Proof of Claim. if you do not file a Proof of Claim by tie "Deadline to File
a Proof of Claim" listed on the front side. you might not be paid any money on your claim trom other asscts in the
bankruptcy case. To be paid you must file a Proof of Claim even if your claim is listed in the schedules liled by the
debtor. Filing a Proof of Claim submits the creditor to the jurisdiction of the bankruptey court. with consequences a
lawyer can explain. For example, a sccured creditor who files a Proof of Cluim may surrender important
nonmonetary rights, including the right to a jury wial. Filing Deadline for a Creditor with a Foreign Address: The
deadlines for filing claims set forth on the front of this notice apply o all ereditors. If this notice has been mailed to
a creditor at a foreign address, the creditor may file a motion requesting the court 1o extend the deadline.

Discharge of Debts

The debtor is sceking a discharge of most debts, which may include your debt. A discharge means that you may
never try Lo collect the debt from the debtor. If you believe that a debt owed to you is not dischargeable under
Bankruptcy Code § 523 (a)(2) or (4), you must start a lawsuit by filing a complaint in the bankruptey clerk's office
by the "Deadline to File a Complaint to Determine Dischargeability of Certain Debts” listed on the front side. The
bankruptey clerk's office must receive the complaint and any required filing fee by that deadline.

Excempt Property

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distnbuted
to creditors. even if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as
exempt. You may inspeet that fist at the bankruptey clerk's office. if you believe that an exemption claimed by the
debtor is not authorized by law, you may file an objection to that exemption. The bankruptey clerk's office must
receive the objection by the "Deadline 1o Object to Exemptions™ listed on the tront side.

Bankruptey Clerk's
Oftice

Any paper that you file in this bankruptey casc should be filed at the bankruptey clerk's office at the address listed
on the front side. You may inspect all papers filed, including the list of the debtor's property and debts and the list of
property claimed as exempt, at the bankruptey clerk's oftice or at www.nvb.uscourts.gov.

Creditor with a
Foreign Address

Consult a lawyer familiar with United States bankruptey law if you have any questions regarding your rights in this
casce.

Refer to Page 1 for Important Deadlines and Notices
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United States Bankruptcy Court
District of Nevada

Case No. 10-51219-pwz
Chapter 13
In re: (Name of Debtor)
A. ELLIS LINCICOME JR. VICENTA J. LINCICOME

Hearing Date: 6/4/10
Hearing Time: 02:00 PM

NOTICE OF HEARING ON CONFIRMATION OF CHAPTER 13 PLAN

NOTICE IS HEREBY GIVEN that the debtor has filed a chapter 13 plan. A hearing on confirmation of the plan
will be held betore a United States Bankruptey Judge at The C. Clifton Young Federal Building and U.S. Courthouse,
300 Booth Street, Reno, NV 89509 on 6/4/10 at the hour of 02:00 PM. A copy of said plan will be sent by separate
notice.

Any objections to the plan shall be made in accordance with Fed. R. Bankr. P. 3015(f) and 9014, and Local Rule
9014. Any objection to confirmation of the plan must be filed and served prior to the confirmation hearing and it no
timely objections are filed, the plan may be deemed to be filed in good faith.

If you object to the plan, you nuesr file a WRITTEN response with the court. You nnst also serve your written
response on the debtor, debtor's attorney, the trustee and U.S. trustee.

If you do not file a written response with the court, or if you do not serve your written response on the persons named
above, then:

The court may refuse to allow vou to speak at the scheduled hearimg; and
* The court may rule against vou without formally calling the matter at the hearing.

Dated: 4/7/10 BY THE COURT

ﬂz a% [ xg)cbtt

Mary A. Schott
Clerk of the Bankruptey Court
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Case 10-51219-gwz Doc 63 Entered 06/15/15 17:41:03 Page 1 of 1

United States Bankruptcy Court
District of Nevada

Case No. 10—51219-gwz
Chapter 13
In re: (Name of Debtor)

A. ELLIS LINCICOME JR. VICENTA J. LINCICOME

70 RIVERSIDE DRIVE 70 RIVERSIDE DRIVE

DAYTON, NV 89403 DAYTON, NV 89403
Social Security No.:

XXX—xx-2173 XXX~XX—9330

DISCHARGE OF DEBTOR AFTER COMPLETION OF CHAPTER 13 PLAN

The Court finds that the debtor filed a petition under Title I'1. United States Code, on 4/6/10. that the debtor's plan has been confirmed, and
that the debtor has fultilled all requirements under the plan.

ITIS HEREBY ORDERED THAT:

1. Pursuantto [T U.S.C. Section 1328(a), the debtor is discharged from all debts provided for by the Plan or disallowed under 11 U.S.C.
Section 302, except any debt

a. provided for under 11 U.S.C. Section 1322(b)(5). and on which the last payment is due after the date on which the
final payment under the Plan was due:

b. in the nature of a domestic support obligation, as specified in 11 U.S.C. Section 523(a)(5);
¢, tor astudent toan or educational benefit overpayment as specified in 11 U.S.C. Section 523(a)(8);

d.  for a death or personal injury caused by the debtor's unlawiul operation of a motor vehicle, vessel, or aireraft
while intoxicated from using alcohol. a drug, or another substance. as specificd in 11 U.S.C. Section 332(a)(9):

¢.  forrestitution included in a sentence on the debtor's conviction ot a crime, in a case commenced on or after November 13, 1990,

tor a finc included in a sentence on the debtor's conviction of a crime, in a case commenced on or after October 22, 1994:

for restitution, or damages. awarded in a civil action against the debtor as a result of malicious or willful injury by the debtor
that caused personal injury o an individual or the death of an individual, in a case commenced on or after
October 17, 2005; or

fr

h. for certain taxes to the extent not paid in full under the plan. in a case commenced on or after October 17, 2005,

2. Pursuantto F U.S.C. Section 1328(d). the debtor is not discharged from any debt based on an allowed claim filed under 11 US.C.
Section 1305(a)2) if prior approval by the Trustee of the debtor's incurring such debt was pracucable and was not obtained.

3. Notwithstanding the provisions of Title 11, United States Code. the debtor is not discharged from any debt made nondischargeable by 18
ULS.CLSection 3613(1), by certain provisions of Titles 10,37, 38,42, and 50 of the United States Code, or by any other applicable provision
of law.

4. All creditors are prohibited from attempting to collect any debt that has been discharged in this case.

Dated: 6/15/15 BY THE COURT

Mm? AL ohutd

Mary A. Schott
Clerk of the Bankruptey Court
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April 24, 2015 You're on your way toward an
affordable mortgage pavment

Vigarin imsins -

70 Rwerssde Dnve

Dayton, NV 89403 To accept our offer, make your first
trial period payment or contact us by
Loan Number: 162304785 05/08/2015.

Dear Vicenta Lincicome

Based on a careful review of your loan, we are offering you an opportunity to enter into a Trial Period Plan for a loan
modification. This is the first step toward aualifying for more affordable mortigage payments or more manas:ab e terms
It is important that vou read this ‘elfter in its sntirely so that vou fully understand the actions you need to take to
succassfully complets the Trial Period Plan.

The proposed modification terms

If you successfully complete the Trial Period Plan by making the required payments, you will receive a modification with
an interest rate of 4.125%. which will be fixed from the date the medification is effective. If we determine that the
unpaid balance of your mortgage is more than 115% of the current vaiue of your home, you will be eligible (¢ have up to
30% of your principal balance deferred, and the deferred amount will not be subject lo any interest rate charges. The
deferred principal amount will be due and payable at the earlier of 1) the end of the term of the modified mortgage, 2°
any sale or transfer of your interest in the property or 3) a refinance of vour mortgage foan.

To stop the foreclosure process (suspension of foreclosure)

To prevent your Iogn from starting the foreciosure process or o suspend foreclosure f that process has already begun.
you must notify us by 05/08/2015 of your intent to accept this trial offer through one of the following opticns

*  Contact us at 1 B00 669.6650
*  Signand return the enclosed intent to Accept Tnial Offer form using the prepaid envelope provided
*  Make your first irial payment by £5/08/2015 which s eariier than the scheduled dus date described beiow

However, if you do not respond by 05/08/2015, we will continue with the foreclosure process. and a foreclosure sale
may occur.

Please Note: If we do not receive your acceptance to this trial offer by one of the options above by U5/08/2015, we can
only accept the first trial payment in certified funds to prevent foreclosure. This payment must stili be made by the first
payment due dale and your remaining triai payments can be paid by check/money order or deducted directly from your
checking account, if applicable.

Additionally, if you have a scheduled foreclosure sale date and take the required steps to accept this offer. Bank of
America will make every effort to postpone the sale. However, in some cases, the court with jurisdiction over the
foreclosure proceeding (if any) or public official charged with carrying cul the sale or the investor on your loan may not
halt the scheduled sale Do notignore any foreclosure notices.

This offer will he revoked if a foreclosure sale cccurs. even  the sale occurs prior to the first trial period payment due
date set forth belcw

PKG 188 1 C3_€225-3
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Printed 08/01/15 @ 11:47:23 AM

£y Amcunt entered is fess than the mimmu ™ allcwable payment.
w Payrents cannct be mere thar §57 befew the Hermal Payment
amcunt. Please re-enter emcunt ander Paymen: Topea(s]

Pank of America

L3 01200

SLHCC 0336 0008256
TLR 028 FRB3210
ABAOE2001837

VICENTA J LINCICOME ‘ 1088

A ELLIS LINCICOME JR.
70 RIVERSIDE DR
DAYTON, NV 83403

PAYTOTHE - AL

ORDER OF

/ (‘ ~( (&
L3
37_3 R, :

RSQN CIYY, a6 ~ .
BANKQSWEST . ‘
- rdd o , S St ..
/r”»'/ /’75 /é/ 7/‘7 ThS Tl el Ly TG I

FOR [ LT

/( L{ -/}7,/.”’ o

niciyildo?a2n DEBE?EEB?"' 0i088
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AY
SERVICING

Mortgage Statement

Statement Dat 5

& 08/10/2015

Hoyou ave questions or concermns aboul your statement,
piease conact us at 1-800-495-7166 between the hours ¢f
9 am - 8pm C7 Monday through Thursday. 9o m

-

CT Frday. and 10am -4 nm CT Saturday

“ESpm

‘tﬁ\ccoum Number 114477

09/01/2015 |
$207,599.70

09 18 fate foc will be ¢

Payment Due Date

|
;Amount Due
i

eid Sfted QU162

NNV 8%at

o
36Y

{Prepayment Penalty

Account

ant Information
Duistanding Principal

e

{1 B3

Detforie

jance

Next inteipst Rate

Escrow Balance

Hartat P

CERGIow (Tor Taxes & lusuance;

j Regular Monthly Payment

[ Overdue Paymems

o
g

CTotal Fees Charged

Totwal Amount Due

Afas{ Paymemé Breaga_ﬂi‘ﬁ"_‘!i‘

aterest

CEscrow (dor Taxes & losurance)

P Suspe

& (Unappied Funds)

3000

Delinquency Notice

payments. Fai
sedted t ol

You are late on

your m
sk o 3 :

s 7

o §267,598.70 - You must pay this ameunt to bring your loan vurrent

H ooy are experencng tnancs! dificully, ses Dack fon mdormaion aboUl Roms OWnErsiug ¢

UnSEng

OETACH A

Account ‘ Due f ’ Regular L Past b Paymernts i Other
| Number ; Date {1 Payment i f Due Amounts
H H H i i
Lo ~ b S ; { e ‘
Do L o ; &5 1 sooo
! | P P j ;
L , Amount Due
Due By 09/01/2015: $207,588.70




Payments Online

v fa ViGifg com
§ Payments via Overnight or Expresa Mail Correspondence :
! Fay Servicing Fay Servicing |
L Aln: Payment Processing PO Box 809441 !

. 440 S, LaSalle. Suite 2000 ot
i Chicage. IL 80805

Fayinanty Sanio!

caio, 1L 6068C-9441

Ade W s

— . —_ |

written correspondoence,

Remembet 1o mciuds yout name and accoust nunbe oo Akt pa

Payments by Phone

Fay Seivicing's Pay-by-phone option 'Tldk(. it possible 1o rmake yo
telephone, This sery k] 4 hours

perform reai-time, f‘CﬂzXﬁ” 2k e paymont tra
charge lor the

calt ar franss

Payments Online

Fay Servicing On b
HOUSE Pay your inoe y
month {o make your *mymr*mq or Sf"l U,")

ime and money
Pyl paviment iominates

for convenience )

with (1

Retu

avtomated recuiring payments

MoneyGram Express Payment

MoneyGram ExpressPayment ensures same-day aelivery of your
Agent. Call 1-800-928-3400 10 locate the one nearest you, Cor
and Fay Sen foan number. The Fay Servicing

;sh Tm agent will charge a fee for this service Fay

‘Actsvny Smce Your Last Statement (07110;20‘35 08,’10/2015}

' Date Desernption

nt {an

Payment
hfmm a fee for hm sar

u

wabificd Written Roguests must be submitted 1o Fay Servicing. LLC nd St Suite 201 Sprue

l HUD-approved housing counselors are available at http/fwww. hud. govloffscesmsgv%fh*hrc fhes.cfm or by calling 1-800-586-4287
!

Notece of Error or Information Request:

if you believe there has been an error with the account or you require additional information, you may send a written
Notice of Error or information Request, All Notices of Error or information Requests must e sent in wriling to the
address listed below, as this is our exclusive address under Federat Law for these matters. If you send yo
correspondence to any other address, it may not be processed in accordance with Federal law. Please submit to
Fay Servicing, L.LC, 801 8.2nd St., Suite 201, Springfield, Hiinois 62704-7309.

Fay Servicing is a debt collector, and information you provide to us will be used for that purpose. To the extent vour
original obligation was discharged. or is subject to an automatic stay under the United States Bankruptcy Code, this
is being provided for informational purposes only and does not constitute an attempt 1o collect a debt or iy
personal liability. Our office hours are Monday-Thursday 8 a.un. - 9 p.m. Friday 9 a.m. - 5 pan., and Saturday 10 s
4 p.m. CST. Cali today: 1-800-485-7166. NMLS ID#88244. NC residents: Fay Servicing, LLC, NC Permit Numi
112302, 440 S. LaSalle St., Suite 2000, Chicago, IL 60805-6011.

K oLOx O revarse Pieass pong

Mgt

Baorows: email
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DOC# 544042

11/25/2015 08:47AM
Official Record

Requested By
DEFAULT SERVICES - AVENUE 365

Lyon County - NV

Dawna L. Warr - Recorder
Page: 1 of 2 Fee: $15.00
Recorded By MFK RPTT:" $0.00

I

Prepared By: IO !
PROF-2013-M4 Legal Title Trust, by U.S. Bank e e
National Association, as Legal Title Trusice E

60 Livingston Avenue, EP-MN-WS3D, St. Paul, MN {o
55107, Attention: Structured Finance Services Lo |
WHEN RECORDED RETURN TO: v
Avenue 365 Lender Services s
401 Plymouth Rd, Ste. 550 e T
Plymouth Meeting, PA 19462 .

Parcel # 29-401-17

ASSIGNMENT OF/ DEFD OF. TRUST
FOR VALUE RECEIVED, the undersigned, BANK OF AMERICA, N A, S/BM BAC HOME LOANS
SERVICING, L.P. F/K/A COUNTRYWIDE HOMF L()AN SFR\’ICI\IC,[ P, lacated at 1800 Tapo
Canyon Road, Simi Valley, California 93063 (* A.SSJ(;\()R/GRANIOR "), hereby grants, conveys, assigns to:
PROF-2013-M4 Legal Title Trust, by U.S, Bank Natmnal Association, as Legal Title Trustee, located at 60
Livingston Avenue, EP-MN-WS3D, St. Paul MN 55]07 Attention: Structured Finance
Services(*ASSIGNEE/GRANTEE”) all benq:fcxa] mt(frcst undcr that certain DEED OF TRUST, dated 5/23/2007
and executed by VICENTA L INC(COME,\A MARRIHD WOMAN, borrower(s) to: Martgage Flectronic
Registration Systems, Inc., a§ immmee for SIERRA PACIFIC MORTGAGE COMPANY, INC,, its
successors and assigns, as ergmal Jeuder and certain’instrument recorded 5/25/2007, in INSTRUMLNI NO.
407150, in the Official Records of LYON Coumy the State of Nevada, given to secure a certain Promissory Note
in the amount of $381, 150 00 covc:rmg pzopu‘t) located at: 70 RIVERSIDE DRIVE, DAYTON, NEVADA
8§9403.

TOGETHER with the fiote or. notes thercm described and secured thereby, the money due and to become due
thereon, with mterest and all r1§,h§s accrued or to accrue under said Mortgage including the right to have
reconveyed, in whole or i m part, tbe real property described therein.




Dated: November 10, 2015

ARIVADATANINEA 544042

R
F

ASSIGNOR:BANK OF AMERICA, N.A., S/B/M BAC HOME

LOANS SERVICING, L.P. E/K/A COUNTRYWIDE HOME
LOANS SERVICING, L.P: By: Avenue 365 Lender Services,

LLC, its attorney-

By:

in- f.ut*

Name: Sgefen Travascio

Title: Authoriz

*Power of ;‘Ml(}"

lnstrun}éi;t: 2(/}1

/o

o S

State of - Pennsylvania i
County of : Montgomery

i
[

Before me, Robert.J. Mahon, duly commnssmngd \ota/rv ’Pubhc

ed Signatory
ney.récorded in Maricopa County, Arizona as

50617207

on this day personally appeared Steven

Travascio, Authorized Slgnatory for,menue 365 Lcudel Services, LLC, attorney-in-fact BANK OF

AMERICA, N.A., S/B/M BAC HOMELOANS SERVIC ING,
SERVICING, L.P. knO\r«n to me (or proved fo. me on the oath of

L.P. F/K/A COUNTRYWIDE HOME LOANS
—— ___orthrough 1}

to be the person whose name is subscnbed to the foregomg instrument and acknowledged to me that he/she executed

the samne for the purposes dnd consldudtton thucm expressed.

Given under my 1and and seal ofofﬁcc thxs 10th day of November, 2015.

3

Py

COMMONWEALTH OF PENNSYLVANIA
_NOTARIAL SEAL
... ;ROBERTY M}KHON
SR Notary Public.
EAST NORMTON TWP, MONTGOMERY CNTY
My COmmt&sim Explres Oct 7, 201?

L

)

. Property’ Aﬁdressﬁo RIVERSIDE DRIVE, DAYTON, NEVA

Notary Public's Signature
Printed Name: Robert J. Mahon
My Commission Expires: 10.67.2017

DA 89403 Original L.oan Amount:
$381,150.00
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DOC# 572258

11/03/2017 10:29AM
Official Record

Requested By
SERVICELINK TITLE AGENCY INC.

APN: 029-401-17 Lyon County - NV
Dawna L. Warr - Recorder

WHEN RECORDED MAIL TO: Page: 1 of 6 Fee:. $288.00

Sables, LLC Recorded By BKC RPTT: $0.00

cl/o Zieve Brodnax & Steele
3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

I

[l

05 72258

Ml

TS No. : 16-42397 B
NOTICE OF BREACH AND DEFAULT AND OF ELECTION TO
SELL THE REAL PROPERTY UNDER DEED OF TRUST

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR
PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT ACTION, and you may have the legal
right to bring your account in good standing by paying a}l of your past due payments plus permitted costs
and expenses within the time permitted by law for remstatement of your account, which is normally five
(5) business day prior to the date set for the sale of your propex’ty pursuant to NRS 107.080. No sale date
may be set until three months from the date this Notice of Default may be recorded (which date of
recordation appears on this notice). This amount is §265,572 3 as of 10/31/2017 and will increase until
your account becomes current. e S ("
{

NOTICE IS HEREBY GIVEN THAT: SABLES, LLC a Nevada limited liability company is either the
original trustee, or the duly appointed subst:tuted Trustee, or acting as agent for the Trustee or the
Beneficiary under a under a Deed of Trust dated~ 5/2312007 executed by VICENTA LINCICOME, A
MARRIED WOMAN, as trustorto secdré obhgathns in favor of Mortgage Electronic Registration
Systems, Inc., as nominee for SIERRA PACIFIC MORTGAGE COMPANY, INC. its successors and
assigns, as Beneficiary, recorded 5!25!2007 instrument no. 407150 The subject Deed of Trust was
modified by Loan Modlflcatton Agreement recorded as Instrument 475808 and recorded on
5/4/12011 of Official Records in the ‘office of the County recorder of Lyon, County, Nevada securing,
among other obligations mcludmg '

One note(s) for the Origmal sum of '$381,150.00, that the beneficial interest under such Deed of Trust
and the obligations secured hereby are presently held by Beneficiary; that a breach of and defauit in the
obligations for whichi such Deed of Trust is security has occurred or that payment has not been made of:

The monthly msta!lmeanhnch became due on 9/1/2008, along with late charges, and all
subsequentmﬁnthly mstallments

You are responsnble to pay all payments and charges due under the terms and conditions of the
loan documents ‘which come due subsequent to the date of this notice, including, but not limited
. to; foreclosurg trustee fees and costs, advances and late charges.

""Furthermore as a condition to bring your account in good standing, you must provide the
undersigned with written proof that you are not in default on any senior encumbrance and
provide proof of insurance.
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T.S. No.: 16-42397

Nothing in this Notice of Defauit should be construed as a waiver of any fees owing to the -
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan documents
That by reason thereof the present Beneficiary under such deed of Trust has executed and del lvered to .
said duly appointed Trustee a written Declaration of Default and Demand for Sale and has deposuted with
said duly appointed Trustee such Deed of Trust and all documents evidencing- oblagatsons secured
thereby and has declared and does hereby declare all sums secured thereby 1mmed:ately due and
payable and has elected and does hereby elect to cause the trust property{ to be sold to satlsfy the
obligations secured thereby. e N i

NOTICE e N

You may have the right to cure the default hereon and reinstate the ‘one abligation secured by such Deed
of Trust above described. Section NRS 107.080 permits certain defaults to be cured upon the Payment
of the amounts required by that statutory section without requiring paymient of that portion of principal and
interest which would not be due had no default occurred. As to owner-occupied property, where
reinstatement is possible, the time to reinstate may be extended to 5 days prior to the date of sale
pursuant to NRS 107.080. The Trustor may have the.right to bring a court action to assert the
nonexistence of a default or any other defense of Trustor to acceleration and Sale.

To determine if reinstatement is possuble and the amount |f any, to cure the default, contact:

PROF-2013-M4 Legal Title Trust, by U.S. Bank Natuonal Assoc;atzon as Legal Title Trustee
c/o Fay Servicing, LLC s

clo SABLES, LLC, a Nevada limited habl!gty company

3753 Howard Hughes Parkway, . Suate 200 \
Las Vegas, NV 89168 SR
Beneficiary Phone: 800-495- 7166

Trustee Phone: (702) 664 17?4

j ."

To reach a person with authonty to negotlate a Ioan modification on behalf of the lender:

Lauren Jowers T N N
800-495-7166
P Y
Property Address‘ 70 RIVERS!DE DRIVE, DAYTON, Nevada 89403
If you have any questmns you should contact a lawyer or the governmental agency that may have
insured your loan. Notwithstanding the fact that your property is in foreclosure, you may offer your
property.for sale; -provided the sale is concluded prior to the conclusion of the foreclosure.
REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

- - Aftached hereto and incorporated herein by reference is the Affidavit of Authority in Support of Notice

of Default and Elec:tlon to Sell pursuant to NRS 107.080.
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T.S. No.: 16-42397

You may wish to consult a credit counseling agency to assist you. The Department of Housing-and -
Urban Development (HUD) can provide you with names and addresses of local HUD approved ~ -
counseling agency by calling their approved Local Housing Counseling Agency toll free-number: = -

(800) 569-4287 or you can go to HUD's website: http:/portal.hud.gov. S
Dated: 11/1/2017 SABLES, LLC, a Nevada limited liability company, aé Trustee;
Sables, LLC PR

c/o Zieve Brodnax & Steele i Y
3753 Howard Hughes Parkway, Suite 200, L

Las Veg vada 89169

i

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the

truthfulness, accuracy, or validity of that document.

State of CALIFORNIA 5 T
County of ORANGE : .

On 11/1/2017, before me, Christine O'Brien, personally-appeared Michael Busby who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to.me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s)‘on the instrument the person(s), or the entity upon
behalf of which the person(s)acted, :exgcq;\é‘d the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct. - .

CHRISTINE O'BRIEN
Notary Public - California :
Orange County z

- . . \.' e bt % "<
%ﬂ Ty . Commission # 2167057 2
Signature of Notary ** | ; "My Comm_Expires 0ct 8, 2020!

g

WITNESS my hand and ojﬁcnal sé‘\ah\
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Affidavit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
Re:  TS#  16-42397
Borrower Name: VICENTA LINCICOME
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403 /,, )

1, Veronica Talley , am the__| 27eclosure Specialigy iy ay Scrvicing, LLC, the current servicer, for

the beneficiary of the deed of lrust described in the notice of default and election to sell to which this aff’davn 1s
attached (“Deed of Trust”). The following facts are based upon my personal review of documéits that are of public
record in the State of Nevada and personal knowledge acquired by my personal review of the busmess reuords of the
beneficiary, which are within my custody and control. The business records of the beneﬁCIary contam entries made
in the ordinary course of business at or about the time the events reflected thercmoccurrcd '

I(a).  The full name and business address of the current trustee of reco;d for the Deed of Trust is'Sables LLC, a
Nevada Limited Liability Company, 3753 Howard Hughes Pa;kway, Suite 200 Las Vegas, Nevada

89169

1(b). The full name and business address of the current holder of‘thé\Notc,,,secﬁ'./rea by the Deed of Trust is
PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee 60
Livingston Ave EP-MN-WS3D St. Paul MN 5510;7\,\’A(;n: Structured Finance Services — PROF

1(c). The full name and business address of the current beneficiary for the obligation or debt sccured by
the Deed of Trust is PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal
Title Trustee 60 Livingston Ave EP-MN-WS}D St Paul MN 55107, Attn: Structured Finance
Services — PROF ‘

1(d). The full name and business address of lhelcur‘rem sefvlcer for the obligation secured by the Deed of
Trust is Fay Servicing, LLC, 440 S. LaSalle St Sulte 2000, Chicago, 1L 60605
2. From my review of the /documents ef pubhc record and the business records of the current
beneficiary and a title guaranty of title i msurancq issued by a title insurer or title agent authorized to do
business in this State pursuant to Chapter 692A of the NRS, the name of each assignee and each recorded
assignment of the Deed ofTrust
2(a). Assngncc Namc PROF 7013 M4 chal Title Trust, by U.S. Bank National Association, as Legal
Title Trustee.
Instrument and Recordmg [nformauon Assignment of Deed of Trust recorded on 11/25/2016
InstrumentNo. 544042

2(b).  Assignee Name: Bank of America, N.A. Successor by Merger to BAC Home Loans Servicing, LP

F f\ Countrywlde Home Loans Servicing, LP
Instrument and ‘ecordmg Information: Corporation Assignment of Deed of Trust recorded on

/ 08/15/2011 lnstmment No. 480360

2(9) Assngnee Name Bank of America, N.A. Successor by Merger to BAC Home Loans Servicing, LP

2 FKA CountryWIde Home Loans Servicing, LP
S . Instrument and Recording Information: Assignment of Mortgage recorded on |1/10/2610

’ lnstrument No 467719

3. The current beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
tmstee is in actual or constructive possession of the note securcd by the Deed of Trust.

"4, From my review of the documents of public record and the business rccords of the current
-~ beneficiary, the current trustee has authority to exercise the power of sale with respect to the property

1
Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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encumbered by the Deed of Trust, pursuant to instruction from the current beneficiary of record and cyrrent
holder of the note secured by the Deed of Trust.

S. From my review of the documents of public record and the business records of the current -
beneficiary, the beneficiary, servicer of the obligation, or an attorney of the beneficiary or servicér has sent «
to VICENTA LINCICOME, a written statement of: (I) the amount of payment required toake good the
deficiency in performance of payment, avoid the exercise of the power of sale and reinstate ‘the terms and
conditions of the underlying obligation or debt existing before the deficiency in pcrformancc or payment,
as of the date of the statement; (II) the amount in default; (III) the principal amount of the obllgatlon or

estimate of all fees imposed in connecuon with the power of sale; and (\/I) ~contact” u_jnformatlo_n for
obtaining the most current amounts due and the local or toll-free tclcphging number. that VICENTA
LINCICOME may call to receive the most current amounts due and a recnanon ofthe mformmon in this

affidavit.
6. The borrower or obligor of the loan secured by the Deedf of Trust may.call Fay Servicing, LLC at
800-495-7166 to receive the most current amounts due and a rcuwuon of the mformdtmn contained in this
Afhdavit. o 7
I declare under penalty of perj e State of Nevada that the foregomg is true and correct and that
this Affidavit was executed o R ./.0

By: Féy Servicing, LLC, its attorney in fact

;e //?l Veronica Talley

{Print Name) A
e

e Q (Signature}
ST e oreclosure Specialist IV

(Title)

A notary public or other officer completmg thls cemf' cate’
verifies only the identity of the individual who- signéd the
document to which this certificate is attached; and not the
truthfulness,#ctiiracy, QI‘ vahdnxofthat document
Stateof ___| LYW/

; I(Jbefcre me, \\\ (\ __, Notary Public,
personally appeared, . Veronica Talley , who proved to me on the basis of satisfactory evidence to
be the person(s) whose name(s) ‘isfare subscribed to the within instrument and acknowledged to me that he/she/they
executed the same. i hlS/he7lh61r authorized capacity(ies), and that by histher/their signature(s) on the instrument
the pcrson{s), or the cnm) upon behalf of which the person(s) acted, exccuted the instrument.

I cemfy undcr PENALTY OF PERJURY that the foregoing paragraph is true and correct.

I. iy, e,

! §§»". )
oL

»

ALLISON ANN JOMRETON e
Notary Public, State ot Texas
My Commission PSR
Aprit 27, 2019

o““

S .o

11y

= v ALY : ExId
Sighature” HETE

‘o, lum\“

f-..

2
Affidavit of Authority to Excrcisce the Power of Salc
Revised 6/1/2013
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Declaration of Mortgage Servicer
Pursuant to NR 107.510

T.S. Number: 16-42397 e
Borrower(s): VICENTA LINCICOME o
Mortgage Servicer: Fay Servicing, LLC

Property Address: 70 RIVERSIDE DRIVE

DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage sewmer named below, N
declares that: ,\ .

ﬂ?e mortgage servicer has contacted the borrower pursuant to NRS 107 510 (2),

to Massess the borrower’s financial situation and to expxore options for. the borrower to
avoid a foreclosure sale”. Thirty (30) days, or more, ‘have passed smc:e5 the initial
contact was made.

2. [ The mortgage servicer has exercised due diligence to contact the borrower
pursuant to NRS 107.510 (5), to "assess the borrower's financial situation and
explore options for the borrower to avoid foreclosure”. Thirty (30) days, or more,
have passed since these due diligence efforts were satisfied.

3. D No contact was required by the mortgage servicer because the Individual(s) did not
meet the definitlon of “borrower“ pursuant to NRS 107 410.

4. 1 During the preceding annual répofﬁng‘ perlvbd the Lender has foreclosed on 100 or
fewer real properties located In this state and therefore, pursuant to NRS 107.460, the
provisions of NRS 107 400 to 107 560, mclusive, do not apply.

5. DThe loan is not é “residentfal mortgage loan” as defined in NRS 107.450.

1 certify that this declaratxon is accurate, complete and supported by competent and reliable
evidence which the mortgage servicer has reviewed to substantiate the borrower's default and
the right to foreclose,-including, \the‘ borrower’s loan status and loan information.

['/'“J, Zo!b (Bv/’/?)\v

Dated

Page 1
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- COURT ADHIK ST2AT R
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AL weu T

Victoria Tovar__ - i «

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* kK XK ¥ X

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V. ORDER

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

Defendants.

[ RN N N W L W N N A " L e L N

THIS MATTER comes before the Court upon the Application for Ex Parte Restraining
Order, Preliminary Injunction and Permanent Injunction filed on November 7, 2018, by
Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome.

THE COURT having reviewed the Application, the supporting evidence submitted
therewith, and the representations of counsel, hereby makes the following FINDINGS OF
FACT:

1. That a Notice of Trustee's Sale was recorded by Sables, LLC, the current
trustee under that certain Deed of Trust recorded in Lyon County, Nevada, on May 25, 2007,

as Document No. 407150, noticing sale of the Plaintiff’s real property there in described;

OrDER PAGE I OF 3
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2. That Plaintiffs have established that irreparable injury will result if Defendant
Sables, LLC, is permitted to exercise the power of sale and foreclosure on the Plaintiffs’ real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17; and

3. That Plaintiffs have established to the Court’s satisfaction that Plaintiffs are
likely to succeed on the merits of their claim for injunctive relief under NRS 107.560 for
material violations of the Homeowner’s Bill of Rights.

THEREFORE, GOOD CAUSE APPEARING, the Court hereby enters the following Orders:

1. That Sables, LLC, is hereby restrained and temporarily enjoined from selling at
public auction the real property identified in the Notice of Trustee’s Sale recorded with the
Office of the Lyon County Recorder as Document No. 587470, at public auction until further
order of the Court.

2. That the Notice of Trustee’s Sale recorded on October 12, 2019, is hereby
cancelled and that the public auction of the property described in the Notice of Trustee’s Sale
is hereby vacated.

- 3. That a ﬁearing to determine whether a preliminary injunction should issue shall
be held On- ISDT}{ November, 2018 at 330 PM, at the coufthouse located at 911
Harvey Way, Yerington, Nevada. Defendants, or any one of them, may appear at that time
to be heard why the injunction should not issue;

4. That Plaintiffs are ordered to provide proper service of this Order, pursuant to
NRCP 5.

5. That Plaintiffs are not required to post bond.

6. That Plaintiffs are hereby ordered to appear at the above stated time set for
the hearing in order to address their request for issuance of a preliminary injunction.

IT IS SO ORDERED.

/ 74(1 '
/\_\

DISTRICT JUDGE

Orper PAGE 2 OF 3




1 AFFIRMATION
The undersignéd hereby affirms pursuant to NRS 239B.03 that the foregoing does not

[aV]

3 || contaln the social security number of any person, or other personal information as defined
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(75) 600-2776
N »n 0
~J oy o

1591 Mono Ave, Minden NV 89423
N
[e)

ILLWARD LAV, LTD

(D"

by NRS 603A.040.
Submitted this Z’ day of November, 2018

ORrDER
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70 RIVERSIDE DR Doc #: 591393

01/26/2018 08:21 AM Page: 10f 2

OFFICIAL RECORD
APN.: 029-401-17 Requested By: FIRST AMERICAN TITLE INSURANCE C
RECORDING REQUESTED BY: Lyon County, NV

. Margie Kassebaum, Recorder

AND WHEN RECORDED TO: Fes: $38,00 RPTT; $1,148.65
Breckeoridge Property Fund, 2016, LLC Recorded By: Inhumildad
2320 Potosi St. Ste 130
Las Vegas, NV 89146

Recorded As Ap Accommodation
Forward Tax Statements (o Ouly Without Liability
the address given above

SPACE ABOVE LINE FOR RECORDER'S USE
T.S. # 16-42397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE

Transfer Tax: S_\\_V\_%_%%

The Grantee Hercin WAS NOT the Foreclosing Beneficiary,
The Amount of the Unpaid Debt was $671,249.37

The Amount Paid by the Grantee was $294,000,01

Said Property is w the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, {whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
10 and now held by it as Trustee under the Deed of Trust in and lo the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TQ HEREIN BELOW 1S SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate In the County of Lyon, State of Nevada, described as follows:

Lot 42 as showa on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No, 365687,

EXCEPTING THEREFROM all that portion thereol, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance js made in compliznce with the termns and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.



A.P.N.: 029-401-17
RECORDING REQUESTED BY:

AND WHEN RECORDED TO:
Breckenvidge Property Fund, 2016, LLL.C
2320 Potosi St. Ste 130
Las Vegas, NV 89146 .
Recorded As Ap Accommadation
Forward Tax Statements to Ouly Without Liability
the address given above

SPACE ABOVE LINE FOR RECORDER’S USE
T.S. #16-42397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
Transfer Tax: ﬁw E 2%%

The Grantee [erein WAS NOT the Foreclosing Beneficiary.
The Amount of the Unpaid Debl was $671,249,37

The Amount Paid by the Grantee was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY (o

Breckenridge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situafe in the County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN gs Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authorily and powers vested in the Trustee designated in the Deed of Trust or
ag the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Insuument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.



TRUSTEE'S DEED UPON SALE

T.S. #: 16-42397
Order #: 160069595-NV-VOO

Trustee having complied with all applicable statutory requirements of the State of Nevada and performed all duties
required by the Deed of Trust including sending a Notice of Breach and Election to Sell within ten days after its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified return receipt mail, postage pre-
paid to cach person entitled to notice in compliance with Nevada Revised Statutes 107.080.

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee's Sale have been complied with, Trustee, in compliance with said Notice of Trustee's sale and in exercise of
its powers under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the purchaser of said property for the amount bid, being $ $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknowledged in full/partial satisfaction of the debt secured
by said IDeed of Trust.

In witness thereof, SABLES, LLC, a Nevada limited liability company, as Trustee 1S this
be hereunto affixed.

ay, caused its name (o

Date: 1/15/2019 SABLES, LLC, 4 ch:’y 1a limited lighility company

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J. Develasco Notary Public, personally appeared Geolfrey Neal who
proved to me on the basis of satisfactory evidence to be the person{s) whose name(s) is/are subscribed to the within
instrument and.acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the enatity upon behalf of which the person(s)
acted, executed the instrument,

1 certify under PENALTY OF PERJURY under the laws of the State of Califorpia that the foregoing paragraph is
truc and correct, J. Toes (_,\ CASCOD
s 9\\)\ QUS| Erones B Bo-

J. DEVELASCO
Notary Public - California
Orangs County
Commission # 2147185
, My Comm. Expires Mar 21, QOzOt,

DA TS st Ul S UL g DR L L Cnt

WITNESS my hand and

Signature (Seal)

TELYNN E“'Ca’«"‘?f‘a

J. evn‘ u;co'\yzv
U 4.7 0aleN osc o



STATL, OF NEVADA
DECI.ARATION OF VALUE FORM

1. Assessor Parcel Number(s)
a) 029-401-17

b)
<)
d)
2. Type of Property:
a) Vacant Land b) Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
c) Condo/Twnhse d) 2-4 Plex Book: Page o
e) Apt. Bldg f) Comm'//Ind*1 Date of Recording: -
2) Agricultural h) Mobile Home Notes:
Other
3. a. Total Value/Sales Price of Property $ $294,000.01
b. Deed in Lieu of Foreclosure Only (value of property) ( B )
¢. Transfer Tax Value: $  §$294,000. 01
d. Real Property Transfer Tax Due $ 1\ U;ﬁ 56

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred; 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provided is correet to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein. Furthermore,
the parties agree that disallowance of any claimed exemption, or other determination of additional tax due, may
result in a penalty of 10% of the tax due plus interest at 1% per month, Pursuant to NRS 375,030, the Buyer and

Secller shall be jointly and severally Jjable for any additional amount owed.
Signature ( ;@ i Capacity AGENT

Signaturc Capacity AGENT

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)
Print Name: Sables, LLC, o wedevctea  Print Name: Breckenridge Property Fund,
\itwde & Liadoi g Couponuy 2016, LLC
Address: 3753 Howard Ilughes Parkway, Address: 2320 Potosi St. Ste 130
Suite 200, Las Vegas, NV 89169 Las Vegas, NV 89146

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer)

Print NdmC ‘ﬂ’\(‘b’f W(W Escrow #:_ _@,Q_QA.QLJ\ R
Address: Caner e ShoN
City:\ S 'f‘%CLQ State: N\} Zip: _?2}2\1\_2}_5___

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED




Breckenridge Property Fund 2016, LLC's Crossclaim Against
Prof-20O15 M4 Leqgal Title Trust, by U.S. Bank
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John T. Steffen (4390)

Matthew K. Schriever (10745)
Alex R. Velto (14961)
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Telephone: (702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
Telephone: (702) 305-9157
Facsimile: (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and Cross-Plaintiff

Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiff,
v.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007,
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013-MF LEGAL
TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICA, N.A.;
BRECKENRIDGE PROPERTY FUND 2016;
NEWREZ LLC dba SHELLPOINT
MORTGAGE SERVICING, LLC; 1900
CAPITAL TRUSTII, BY U.S. BANK TRUST
NATIONAL ASSOCIATION; MCM-2018-
NPL.2 and DOES 1-50.,

Defendants.

Case No.: 18-CV-01332

Dept No.: 1I

BRECKENRIDGE PROPERTY
FUND 2016, LLC’S CROSSCLAIM
AGAINST PROF-2013-M4 LEGAL

TITLE TRUST, BY U.S. BANK

NATIONAL ASSOCIATION, AS
LEGAL TITLE TRUSTEE




BRECKENRIDGE PROPERTY FUND 2016,
LLC,

Counterclaimant,
vs.
ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

BRECKENRIDGE PROPERTY FUND 2016,
LLC,

Cross-Plaintiff,
Vs.
PROF-2013-M4 LEGAL TITLE TRUST, BY
U.S. BANK NATIONAL ASSOCIATION, AS
LEGAL TITLE TRUSTEE,

Cross-Defendant.

COMES NOW, BRECKENRIDGE PROPERTY FUND 2016, LLC (“Cross-
Plaintiff”), by and through its counsel of record, HUTCHISON & STEFFEN, PLLC and
WEDGEWOOD, LLC, and hereby files this Crossclaim against PROF-2013-M4 LEGAL
TITLE TRUST, BY U.S. BANK NATIONAL ASSOCIATION, AS LEGAL TITLE
TRUSTEE (*Cross-Defendant™) as follows:

JURISDICTION AND VENUE

1. This court has subject matter jurisdiction over this action under § 6, Article
6 of the Nevada Constitution.

2. This Court has subject matter jurisdiction over this matter.

3. Cross-Defendant has sufficient minimum contacts with Nevada so as to
allow this Court to exercise jurisdiction over it.

4. Venue is proper in this Judicial District under NRS § 13.010 and 13.040.

11




PARTIES

5. The following are real parties in interest pursuant to NRCP 17.

6. Cross-Plaintiff is a limited liability company authorized to do business and
doing business in Lyon County, Nevada and is the lawful title holder of the real property
located at 70 Riverside Drive, Dayton, Nevada 89403 (“Subject Property™).

7. Cross-Defendant is, and at all times pertinent hereto was, a national
banking association authorized to do business and doing business in Lyon County,
Nevada.

FACTUAL ALLEGATIONS

8. In May 2007, Albert and Vicento Lincicome (“Lincicome’s™) obtained a
loan from Sierra Pacific (“Sierra Loan”) to finance their purchase of the Subject Property.

9. As security for repayment of the Sierra Loan, the Lincicome’s executed a
first priority Deed of Trust against the Subject Property (“Deed of Trust”), which was
recorded with the Lyon County Recorder’s Office on or about May 25, 2007.

10.  Thereafter, the Deed of Trust was eventually assigned to PROF-2013-M4
Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee (“Cross-
Defendant”) through a Nevada Assignment of Deed of Trust, which was recorded with the
Lyon County Recorder’s Office on or about November 25, 2015.

11. Cross-Plaintiff is informed and believes, and on that basis alleges, that
during the Lincicome’s ownership of the Subject Property, they became delinquent in the
payment of the Sierra Loan.

12 As a result of that delinquency, Cross-Defendant caused its foreclosure
agent and/or trustee to record a Notice of Default and Election with the Lyon County
Recorder’s Office on or about November 3, 2017.

13. Thereafter, Cross-Defendant caused its foreclosure agent and/or trustee to
record a Notice of Trustee’s Sale with the Lyon County Recorder’s Office.

14, The Lincicome’s subsequently filed the underlying Complaint in this

action, seeking to postpone or cancel the scheduled foreclosure sale.
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15. On December 31, 2018, this Court entered an Order enjoining the
foreclosure on the Subject Property on the condition that the Lincicome’s post a bond in
the amount of $172,610.67 and additional security in the amount of $2,105.10 per month
thereafter.

16.  The Lincicome’s failed to post the required bond and security, which
resulted in the foreclosure sale proceeding forward on January 4, 2019.

17. Counterclaimant purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01 and took title thereto.

18.  The acquisition of the Subject Property by Cross-Plaintiff was: (i) at or
above fair market value for the Subject Property; (ii) made in good faith and for valuable
consideration; and (ii1) made without knowledge of any adverse legal or equitable claim to
the Subject Property.

19.  Cross-Plaintiff filed a Counterclaim against the Lincicome’s on October 3,
2019 through which it claims ownership to the Subject Property, seeks to quiet title in its
favor, seeks possession of the Subject Property, and seeks other monetary damages

20. On December 20, 2019, the Lincicome’s filed their Second Amended
Complaint through which it claims ownership to the Subject Property, seeks to quiet title
in its favor, seeks to set aside Cross-Defendant’s foreclosure sale, and seeks other
monetary damages.

21.  In the event the Lincicome’s claims to set aside the foreclosure sale are
sustained, then Cross-Plaintiff is entitled to damages against Cross-Defendant for its
wrongful foreclosure sale of the Subject Property.

22. It has become necessary for the Cross-Plaintiff to retain the services of
counsel to prosecute these claims and Cross-Plaintiff is entitled to any and all costs
incurred herein including, without limitation, any and all attorney fees.

/1
/"
/1




N e 1 On

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

FIRST CAUSE OF ACTION
(Wrongful Foreclosure/Rescission and Restitution)

23, Cross-Plaintiff repeats and realleges the allegations contained in the
preceding paragraphs as though fully set forth herein.

24.  Cross-Plaintiff properly acquired title and ownership of the Subject
Property in exchange for good and valuable consideration paid.

25. In the event the Lincicome’s claims to set aside the foreclosure sale are
sustained, then Cross-Defendant’s sale of the Subject Property to Cross-Plaintiff was
wrongful, null, void, and of no effect.

26. If Cross-Defendant’s foreclosure sale was wrongful, null, void, and of no
effect, then it would be unjust for Cross-Defendant to retain the benefit of its invalid
foreclosure sale. Thus, the sale must be rescinded and the funds paid by Cross-Plaintiff’s
invalid foreclosure sale must be returned.

27. As a direct, legal, and proximate result of Cross-Defendant’s actions,
Cross-Plaintiff has been damaged by suffering a loss of equity, loss of rental income,
unavailability of credit, and increased costs of credit in an amount in excess of Fifteen
Thousand Dollars ($15,000.00).

WHEREFORE, Cross-Plaintiff prays for the following:

1. In the event the Court does not order, declare, and determine that Cross-
Plaintiff has free and clear title to the Subject Property as prayed for in Cross-Plaintiff’s
counterclaim against the Lincicome’s, then the Court must order, declare, and determine
that Cross-Defendant’s foreclosure sale and deed to Cross-Plaintiff was wrongful, null,
void, and of no effect; that the foreclosure sale must be rescinded; and that the funds paid
by Cross-Plaimntiff be returned,

2. For an award of damages and losses against Cross-Defendant in an amount
in excess of $15,000.00 to be proven at trial;

3. For an award of reasonable attorney’s fees and costs incurred in this action;

and;




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4. For such other and further relief as the Court may deem proper.

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that

the preceding document filed in this court does not contain the social security number of

any person

DATED this /__ day of October, 2020.

HUTCHISON & STEFFEN, PLLC

(P~

John T. Steffen (4390)
Matthew K. Schriever (10745)
Alex R. Velto (14961)

10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, L1.C

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Defendant, Counterclaimant,
and Cross-Plaintiff,
Breckenridge Property Fund 2016, LLC
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date
indicated below, I served a true and correct copy of the BRECKENRIDGE PROPERTY
FUND 2016, LLC’S CROSSCLAIM AGAINST PROF-2013-M4 LEGAL TITLE
TRUST, BY U.S. BANK NATIONAL ASSOCIATION, AS LEGAL TITLE
TRUSTEE via U.S. Mail to the parties designated below.

Michael G. Millward, Esq. Tustin M. Clouser, Esq.
MILLWARD LAW, LTD. 1512 US Highway 395 N, Ste. 1
1591 Mono Avenue Gardnerville, NV 89410

Minden, NV 89423
Attorney for Plaintiffs
Attorney for Plaintiffs

R. Samuel Ehlers, Esq. Shadd A. Wade, Esq

Ramir M. Hernandez, Esq. ZIEVE BRODNAX & STEEL
WRIGHT FINLAY & ZAK, LLP 9435 W. Russell Road, #120
7785 W. Sahara Avenue, #200 Las Vegas, NV 89148

Las Vegas, NV 89117

Attorney for Sables, LLC

Attorney for Prof-2013-M4 Legal Title
Trust by US. Bank, National Association
as Legal Title Trustee; Fay Servicing,

LLC, and Shellpoint Mortgage Servicing,
LLC

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

DATED this Qﬁ day of October, 2020~

ployee of HUTCHISON & STEFFEN




Answer to Breckenridge Property Fund 2016, LLC’s

Crossclaim Against Prof-2013-M4 Legal Tittle Trust, By U.S.
Bank National Association, as Legal Title Trustee

Exhibit E

Docket 84238 Document 2022-09026
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WRIGHT, FINLAY & ZAK, LLP
Darren T. Brenner, Esq.

Nevada Bar No. 8386

Ramir M. Hernandez, Esq.
Nevada Bar No. 13146

17785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345

rhernandez@wrightlegal.net

Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: 1I
Plaintiffs,

VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust, given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and , subsidiary of Fay
Financial, LLC; PROF-2013-M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A;
BRECKENRIDGE PROPERTY FUND 2016, a
Utah limited liability company; NEWREZ,
LLC, d/b/a SHELLPOINT MORTGAGE
SERVICING, LLC, substituted in for DOE 1;
1900 CAPITAL TRUST II, BY U.S. BANK
TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MCM-2018-NPL2,

_ substituted in for DOE3; and DOES 4-10.

Defendants.

ANSWER TO BRECKENRIDGE
PROPERTY FUND 2016, LLC’S
CROSSCLAIM AGAINST PROF-2013-M4
LEGAL TITLE TRUST, BY US. BANK
NATIONAL ASSOCIATION, AS LEGAL
TITLE TRUSTEE
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BRECKENRIDGE PROPERTY FUND 2016,
LLC,

Counterclaimant,
VS.
ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

BRECKENRIDGE PROPERTY FUND 2016,
LLC,

Cross-Plaintiff,
vs.
PROF-2013-M4 LEGAL TITLE TRUST, BY
U.S. BANK NATIONAL ASSOCIATION, AS
LEGAL TITLE TRUSTEE,

Cross-Defendant.

Cross-Defendant, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee (“U.S. Bank Trust™), by and through its attorneys of record, the law firm
of Wright, Finlay & Zak, LLP, hereby files this Answer to Cross-Plaintiff’s Cross-Complaint:

1. Answering Paragraph 1 of the Cross-Complaint, Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

2. Answering Paragraph 2 of the Cross-Complaint, Cross-Defendant does not

possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies

-said allegations.

- Page 2 of 9
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3. Answering Paragraph 3 of the Cross-Complaint Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

4. Answering Paragfaph 4 of the Cross;Complaint, Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

5. Answering Paragraph 5 of the Cross-Complaint, Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

6. Answering Paragraph 6 of the Cross-Complaint, Cross-Defendant admits that it
is licensed to do business in Nevada. As to the remaining allegations, Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

7. Answering Paragraph 7 of the Cross-Complaint, Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

8. Answering Paragraph 8 of the Cross-Complaint, Cross-Defendant does not
possess enough information to admit or deny the allegations; therefore, Cross-Defendant denies
said allegations.

9. Answering Paragraph 9 of fhe' Cross-Complaiht, Cross-Defendant admits that the
referenced Deed of Trust speaks for itself.

10.  Answering Paragraph 10 of the Cross-Complaint, Cross-Defendant admits that
the referenced Assignment of Deed of Trust speaks for itself.

11.  Answering Paragraph 11 of the Cross-Complaint, Cross-Defendant admits that
the Lincicome’s became delinquent on the Sierra Loan during the Lincicome’s ownership of the
Subject Property. ' . .

12. Answering Paragraph 12 of the Cross-Complaint, Cross-Defendant admits that

the referenced Notice of Default and Election speaks for itself.
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13.  Answering Paragraph 13 of the Cross-Complaint, Cross-Defendant admits that
the referenced Notice of Trustee’s Sale speaks for itself.

14.  Cross-Defendant does not possess enough information to admit or deny the
allegati'ons in paragraph 14 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

15.  Answering Paragraph 15 of the Cross-Complaint, Cross-Defendant admits that
the referenced Court Order speaks for itself.

16. Answering Paragraph 16 of the Cross-Complaint, Cross-Defendant admits the
allegations therein.

17.  Cross-Defendant does not possess enough information to admit or deny the
allegations in paragraph 17 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

18.  Cross-Defendant does not possess enough information to admit or deny the
allegations in paragraph 18 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

19.  Answering Paragraph 19 of the Cross-Complaint, Defendant admits that the
referenced Counterclaim speaks for itself.

20.  Answering Paragraph 20 of the Cross-Complaint, Cross-Defendant admits that
the referenced Second Amended Complaint speaks for itself.

21. Cross-Defendant does not possess enough information to admit or deny the
allegations in paragraph 21 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

22.  Cross-Defendant does not possess enough information to admit or deny the
allegations in paragraph 22 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

23.  Answering paragraph 23 of the Cross-Complaint, Cross-Defendant hereby |
repeats, realleges, and incorporates each of its admissions, denials, or other responses to all the

paragraphs referenced hereinabove as if set forth at length and in full.
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24, Cross-Defendant does not possess enough information to admit or deny the
allegations in paragraph 24 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

25, Cross-Defendant does not poss‘ess enough information to admit or denyl the
allegations in paragraph 25 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

26. Cross-Defendant does not possess enough information to admit or deny the
allegations in paragraph 26 of the Cross-Complaint; therefore, Cross-Defendant denies said
allegations.

217. Answering paragraph 27 of the Cross-Complaint, Cross-Defendant denies the
allegations therein.

CROSS-DEFENDANTS ASSERT THE FOLLOWING AFFIRMATIVE DEFENSES:
FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)
Cross-Plaintiff’s Complaint fails to state a claim against Defendant upon which relief

can be granted.

SECOND AFFIRMATIVE DEFENSE

(Equitable Doctrines)
Cross-Defendant alleges that the Cross-Plaintiff’s claims are barred by the equitable

doctrines of laches, unclean hands, and failure to do equity.

THIRD AFFIRMATIVE DEFENSE

(Waiver and Estoppel)

Cross-Defendant alleges that by reason of Cross-Plaintiff’s acts and omissions, Cross-
Plaintiff has waived is rights and is estopped from asserting the claims against Cross-
Defendants.

FOURTH AFFIRMATIVE DEFENSE

(Statute of Limitations)

Cross-Defendant alleges that the Cross-Plaintiff’s Complaint, and each cause of action

Page 5 of 9
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therein, is barred by the statute of limitations.

FIFTH AFFIRMATIVE DEFENSE

(Conditions Precedent)
Cross-Defendant alleges that Cross-Plaintiff’s claims are barred as a result of the failure

of Plaintiff to satisfy conditions precedent.

SIXTH AFFIRMATIVE DEFENSE

(Failure to Join a Necessary Party)
Cross-Defendant alleges that Cross-Plaintiff’s claims are barred as a result of the failure
of Plaintiff to join a necessary party to the Cross-Complaint.
SEVENTH AFFIRMATIVE DEFENSE

(Failure to Mitigate)

Cross-Defendant alleges that by reason of Cross-Plaintiff’s failure to mitigate its losses,
Cross--Plaintiff has waived is rights and is estopped from asserting the claims against Cross-
Defendants.

EIGHTH AFFIRMATIVE DEFENSE

(Assumption of Risk)

Cross-Defendant alleges that by reason of Cross-Plaintiff’s acts and omissions, Cross--
Plaintiff has waived is rights and is estopped from asserting the claims against Cross-
Defendants.

NINTH AFFIRMATIVE DEFENSE
(Bona Fide Purchaser)

Cross-Defendant alleges that Cross-Plaintiff’s is not entitled to relief from Cross-
Defendant as it is not a bona fide purchaser of the subject property.
TENTH AFFIRMATIVE DEFENSE
(Additional Affirmative Defenses)

Defendants reserve the right to assert additional affirmative defenses in the event

discovery and/or investigation indicates that additional affirmative defenses are applicable.
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PRAYER
WHEREFORE, Defendant prays for judgment as follows:
1. That Cross-Plaintiffs take nothing by way of the Cross-Complaint;
2. For reasonable attorney’s fees and costs; and
3. For any such other and further relief as the Court may deem just and proper in the

casec.

DATED this 27th day of October, 2020.

WRIGHT, FINLAY & ZAK, LLP

R T —

Ramir M. Hernéndez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC

~Page 70f 9
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AFFIRMATION

Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the foregoing document does not contain any

of the following information governed by NRS 239B.030 and NRS 603A.040:

1. Social Security Number;

2. Driver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s

financial account.

The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 27th day of October, 2020.

WRIGHT, FI}/YK

Ramir M. Herfiandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

Attorney for Defendants, Prof-2013 M4-Legal Title

Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that [ am an employee of WRIGHT, FINLAY & ZAK,

LLP, and that on this 27th day of October, 2020, I did cause a true copy of the foregoing
ANSWER TO BRECKENRIDGE PROPERTY FUND 2016, LLC’S CROSSCLAIM
AGAINST PROF-2013-M4 LEGAL TITLE TRUST, BY U.S. BANK NATIONAL
ASSOCIATION, AS LEGAL TITLE TRUSTEE to be served by placing a copy in the mail,

addressed as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1
Gardnerville, NV 89410

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.

Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC
Office of the General Counsel

2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146 ' ' .
OL/V\ ,
i .
Am Employee of WRIWY & ZAK, LLP
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Notice of Entry of Order on Ordering Denying Plaintiffs
Motion for Partial Summary Judgment/Granting Motions for
Summary Judgment Filed by BANA, Prof-2013 M4 Legal Trust,
US Bank and Fay Servicing, LLC

Exhibit F
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WRIGHT, FINLAY & ZAK, LLP

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345

rhernandez@wrightlegal.net

Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association, as
Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: II
Plaintiffs, NOTICE OF ENTRY OF ORDER

VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust, given
by Vicenta Lincicome and dated 5/23/2007 et
al.

Defendants.

and all related cases.

PLEASE TAKE NOTICE that an ORDER DENYING PLAINTIFFS MOTION FOR
PARTIAL SUMMARY JUDGMENT/GRANTING MOTIONS FOR SUMMARY JUDGMENT
FILED BY BANA, PROF-2013 M4 LEGALL TRUST, US BANK AND FAY SERVICING
LLC was entered in the above-entitled Court on the 23rd day of June, 2021. A copy of which is
attached hereto.

DATED this 29" day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal

Page 1 of 3
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Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC

AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the foregoing document does not contain any of
the following information governed by NRS 239B.030 and NRS 603A.040:

1. Social Security Number;

2. Driver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.
The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 29th day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

M

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
N
LLP, and that on thiSA'?y\/c\fay of June, 2021, I did cause a true copy of the foregoing NOTICE
OF ENTRY OF ORDER to be served by depositing a true copy of same in the United States

Mail, at Las Vegas, Nevada, addressed as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1
Gardnerville, NV 89410

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.

Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC
Office of the General Counsel

2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146 ; //\>
AN )

'/ )
)
e Y~ \_/
g

_~"An Enjployee o 6WRIGHT, FINLAY & ZAK, LLP
/

f‘\‘
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Case No.: 18-CV-01332
Dept. No.: 11

CoATran s Toyge DL

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* % %

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
VSs.
SABES, LLC, a Nevada limited liability company, as ORDER DENYING
Trustee of the Deed of Trust given by Vicenta PLAINTIFES MOTION FOR
LLC, a Delaware limited liability company and JUDGMENT/ GRANTING
subsidiary of Fay Financial, LLC; PROF-2013 M4 MOTIONS FOR SUMMARY
Title Trustee; for BANK OF AMERICAN, N.A; BANA. PROF-2013 M4
BRECKENRIDGE PROPERTY FUND 2016, A Utah LEGALL TRUST. US BANK

SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

I. STATEMENT OF THE CASE
On March 19, 2021, the Plaintiffs filed a Motion for Partial Summary Judgment. On April 19,
2021, Defendants, Prof-2013M4-Legal Trust, by U.S. Bank, National Association, as Legal Title
trustee (“U.S. Bank Trust’™”) and Fay Servi‘cing LLC filed an Oppbsition. On May 3, 2021,
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Breckenridge Property Fund 2016, LLC joined the Opposition. On May 6, 2021, Plaintiffs filed a
Reply.

On March 25, 2021, Shellpoint Mortgage Servicing filed a Motion for Summary Judgment. On
the same date Prof-2013 M4 Legal trust, U.S. Bank, National Association as Legal Trustee (“U.S.
Bank Trust”) and Fay Servicing LLC, filed a Motion for Summary Judgment. On April 15, 2021, the
Plaintiffs filed an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust, U.S. Bank, National
Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC, filed a Reply. On May 10,
2021 Shellpoint Mortgage filed a Reply.

On March 17, 2021, Bank of America, hereinafter “BANA,” filed a Motion for Summary
Judgment and request for discovery sanctions. On April 15, 2021, the Plaintiffs filed an Opposition.
On May 5, 2021, BANA filed a Reply. Defendant Breckenridge Property Fund 2016, LLC
(“Breckenridge”) joined in the Motion on March 29, 2021, Defendants Prof-2013 M4-Legal Title
Trust, by U.S. Bank, Nétional Association, as legal Title Trustee (U.S. Bank Trust”), Defendant Fay
Servicing LLC (“Fay”) and Shellpoint Mortgage Servicing, LLC (“Shellpoint™) joined the Motion on
April 19,2021.

I1. ISSUE PRESENTED

Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs’ Motion for Summary Judgment?

Should the Court grant the Defendants’ Motions for Summary Judgment?

III. SUMMARY OF DECISION

The Court finds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropfiate.

The Court finds that no genuine material issues of fact exist and Plaintiffs are not entitled to
summary judgment as a matter of law.

The Court finds that no genuine material issues of fact exist and the Defendants are entitled to

summary judgment as a matter of law,

IV.  PRINCIPLES ‘OF LAW
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A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. Statutes of Limitation

NRS 11.190 states in relevant part:

(1) Within 6 years:
(a) Except as otherwise provided in NRS 62B.420 and 176.275, an action upon a
judgment or decree of any court of the United States, or of any state or territory within

the United States, or the renewal thereof.
(b) An action upon a contract, obligation or liability founded upon an instrument in
writing, except those mentioned in the preceding sections of this chapter.

C. Enforceability of FMA Agreement

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018), that to be “legally

enforceable, a contract “must be supported by consideration.” In Jones v SunTrust Mig., Inc. 128 Nev.
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188, 191 (2012) the Nevada Supreme Court held that “Consideration is the exchange of a promise or
performance, bargained for by the parties.” The Jones Court held:

A party's affirmation of a preexisting duty is generally not adequate consideration to

support a new agreement. See Cty. of Clark v. Bonanza No. 1, 96 Nev. 643, 650, 615

P.2d 939, 943 (1980). However, where a party's promise, offered as consideration,

differs from that which it already promised, there is sufficient consideration to support

the subsequent agreement. 3 Williston on Contracts § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validity of a signed agreement
resulting from Nevada’s Foreclosure Mediation Program. The Jones Court held that, “when an
agreement is reached as a result of an FMO mediation, the parties sign the agreement, and it otherwise
comports with contract principles, the agreement is enforceable under District Court Rule 16.”1d.
District Court Rule 16 states:

No agreement or stipulation between the parties in a cause or their attorneys, in respect

to proceedings therein, will be regarded unless the same shall, by consent, be entered in

the minutes in the form of an order, or unless the same shall be in writing subscribed by
the party against whom the same shall be alleged, or by the party's attorney.

NRS 40.453 states:
Except as otherwise provided in NRS 40.495:
1. It is hereby declared by the Legislature to be against public policy for any

document relating to the sale of real property to contain any provision whereby a

mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness

secured thereby, waives any right secured to the person by the laws of this state,
2. A court shall not enforce any such provision.

In Lowe Enterprise Residential Partners, L.P. v Eighth Judicial District Court ex rel. County
of Clark, 118 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of '
NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was
enacted to protect the rights created by Nevada's anti-deficiency legislation, not to protect the right to a

jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

D. Claim Preclusion
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The Nevada Supreme Court has adopted a three-part test to determine the availability of claim
preclusion: “(1) the parties or their privies are the same, (2) the final judgment is valid, and (3) the
subsequent action is based on the same claims or any part of them that were or could have been
brought in the first case.” ¢.C. Wallace, Inc. v Eighth Judicial District Court, 127 Nev. 701, 706
(2011), citing to Five Star, 124 Nev. at 1054, 194 P.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.1.S. Contracts § 718, Acts constituting renunciation or repudiation, states:

In order that the rule permitting the immediate institution of a suit on the renunciation
or repudiation of a contract may apply, the renunciation or repudiation must be a
present one. It must also be entire, or total, covering the entire performance to which
the contract binds the promisor, or the refusal to perform must be of a covenant going
to the whole consideration. Furthermore, the renunciation or repudiation must be
absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be clear, strict, positive, definite, specific,
distinct, final, unqualified, or unconditional.

In order to constitute an absolute and unequivocal repudiation, no precise form of
words is necessary. Whether an anticipatory repudiation has occurred is determined on
a case-by-case basis, depending on the particular language used.

The repudiation or renunciation may be by language or act making it futile for the other
party to proceed. An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However, a party's words and acts communicated to the other
party, not its intention, should control. Thus, a mere expression of intention not to
perform, or not to be bound, is not enough, nor is a mere threat to abandon, or a mere
assertion that the party will be unable, or will refuse, to perform the contract. At the
same time, a refusal to perform may itself be a repudiation of the contract, in spite of a
party's words seeking to reassure the other party of its intent to perform in the future.

17B C.J.S. Contracts § 722, Elections of remedies upon renunciation of executory contract-
Acceptance or rejection of renunciation states:

The party injured by an anticipatory breach has an election to accept or reject the
refusal of performance. For the doctrine of breach by anticipatory repudiation to be
applied, the nonrepudiating party must treat the repudiation as a breach. That is, it must
accept and act on it. Moreover, it must also act promptly and within a reasonable

time. However, the effect of an anticipatory repudiation is not nullified by the fact that
the nonrepudiating party attempts to enforce performance.
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The renunciation of a contract by the promisor before the time stipulated for
performance is not effective unless such repudiation is unequivocally or affirmatively
accepted by the promisee. If the promisee declines to accept the renunciation and
continues to insist on the performance of the promise, as it may do, the contract remains
in existence for the benefit, and at the risk, of both parties, and is binding on them, and,
if anything occurs to discharge it from other causes, the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore, a repudiation not
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If, after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance, it is
incumbent on the party making such election to perform such of the obligations as may,
in the meantime, fall on it under the terms of the contract.

F. Tender of Payments

§ 47:1.Showing of readiness and willingness to perform, 15 Williston on Contracts § 47:1 (4th

ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance of the contract on his or her own part or a valid and
unconditional tender of performance rejected by the other party. Tender of performance
in this regard combines readiness, willingness, and ability to perform. In order to be
valid, tender of payment on a contract must be: (1) timely; (2) made to the person
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due;
and (5) coupled with an actual production of the money or its equivalent. The rules that
govern tenders are strict and strictly applied; a tender must be one of full performance
and unconditional to be valid; moreover, the party alleging an offer of tender must
possess the ability to perform, and the tender must be made in good faith. Unlike the
situation where performance by one party is a condition precedent to performance by
the other, where conditions are concurrent, the allegation of tender need not be of
absolute tender. A tender conditional on contemporaneous performance by the
defendant is sufficient and necessary. It has sometimes been said that in such a case, an
allegation of readiness and willingness on the part of the plaintiff is sufficient or even
that this is not part of the plaintiff's case. However, while in suits for specific
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief, the plaintiff must not only be ready and willing to perform but also must
have manifested this before bringing the action, by some offer of performance to the
defendant, for, otherwise, both parties might be ready and willing and each stay at
home waiting for the other to come forward. While the situation is possible that each of
two parties has a right to specific performance against the other, it is not possible that
each shall have a right to damages for a total breach of the contract.
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(Citations omitted).
In Bank of America, N.A. v SFR Investment Pool 1, LLC 134 Nev. 604, 610-11 (2018) the
Nevada Supreme Court discussed the obligation of a tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature of the
proceeding and the statutory and common law of the

jurisdiction. See Annotation, Necessity of Keeping Tender Good in Equity, 12 A.LR.
938 (1921) (“Generally, there is no fixed rule in equity which requires a tender to he
kept good in the sense in which that phrase is used at law.”); see

also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender
must he kept good in the sense that the person making the tender must continue at all
times to be ready, willing, and able to make the payment.”). Where payment into court
is not explicitly required, “averment of a readiness and willingness to bring the money
into court, and pay the same on the order of the court, is sufficient.”

Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R. 938 (1921). And,
“the necessity of keeping a tender good and of paying the money into court has no
application to a tender made for the purpose of discharging a mortgage lien.”
Annotation, Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 A.LR.
12 (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the lien would remain unimpaired by the tender).

(Citations omitted).

If a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the
party was not in default, then the party must still allege and prove the party performed and has the
ability to tender any amounts in contention and to continue performing. Turner v Seterus, Inc, 27
Cal.App 5" 516, 530-31 (Ct. App 3rd CA 2018).

G. Substantial Compliance and NRS 107.080

NRS 107.080 (5) through (8) states:

5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection7, a
sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section;
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(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee’s
deed upon sale is recorded pursuant to subsection 10 in the office of the county recorder
of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took place
within 5 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor, to the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other person
entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 90 days after the date of the sale.

7. Upon expiration of the time for commencing an action which is set forth in
subsections 5 and 6, any failure to comply with the provisions of this section or any
other provision of this chapter does not affect the rights of a bona fide purchaser as
described in NRS 111.180.

8. If, in an action brought by the grantor or the person who holds title of record in
the district court in and for the county in which the real property is located, the court
finds that the beneficiary, the successor in interest of the beneficiary or the trustee did
not comply with any requirement of subsection 2, 3 or 4, the court must award to the
grantor or the person who holds title of record:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is
greater,

(b) An injunction enjoining the exercise of the power of sale until the beneficiary,
the successor in interest of the beneficiary or the trustee complies with the requirements
of subsections 2, 3 and 4; and

(c) Reasonable attorney’s fees and costs,
unless the court finds good cause for a different award. The remedy provided in this
subsection is in addition to the remedy provided in subsection 5.

In Schleining v Cap One, Inc, 130 Nev. 323, 327 (2014), the Supreme-Court held that NRS
107.080 does not require strict adherence. The Court focused upon the “does not substantially comply
with” language. In Dayco Funding Corporation v Mona, 134 Nev. 929 (2018) the Nevada Supreme
Court held that substantial compliance is found when the title holder “had actual knowledge of the
default and the pending foreclosure sale” and “was not prejudiced by the lack of statutory notice.” Id.

citations omitted.
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This Court found one decision which stated that inaccurate numbers regarding a deficiency was
not grounds to find that a notice of default was not in substantial compliance. Kehoe v Aurora Loan
Services LLC, 2010 WL 4286331 (US Dst. Ct D. Nev 2010).

H. Computation of Damages-NRCP Rule 16.1

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiff’s computation
of damages:

(iv) a computation of each category of damages claimed by the disclosing party--who
must make available for inspection and copying as under Rule 34 the documents or
other evidentiary material, unless privileged or protected from disclosure, on which
each computation is based, including materials bearing on the nature and extent of
injuries suffered; .. ..

In Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 265 (2017), the Nevada Supreme Court
held that NRCP Rule 37 (c) (1) “provides the appropriate analytical framework for district courts to
employ in determining the consequence...” for a failure to comply with NRCP Rule 16.1. The party
in violation must show a“substantial justification” or that the failure is harmless to avoid sanctions
that include the exclusion of evidence. Id.

NRCP Rule 37 (b) (1) states:

(b) Sanctions for Failure to Comply With a Court Order.

(1) For Not Obeying a Discovery Order. If a party or a party’s officer,
director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4)
— fails to obey an order to provide or permit discovery, including an order under Rule
35 or 37(a), the court may issue further just orders that may include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes of the action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence;

(C) striking pleadings in whole or in part;

(D) staying further proceedings until the order is obeyed,;

(E) dismissing the action or proceeding in whole or in part;

(F) rendering a default judgment against the disobedient party; or

(G) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.
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V. FINDINGS OF FACT
In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,
Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
the lender. Vicenta Lincicome executed the documents that created the deed of trust and
note and understood she had a 30-year maturity date.
On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.
On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U.S. Bank.
In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.
In January 2009, the trustee under the deed of trust at the time recorded a notice of default.
In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.”” The new
loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments.
BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the breach at that time.

10
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10.

11.

12.

13.

14.

15.

The Plaintiffs made no other attempts to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011.

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payment at the time of bankruptcy filing or
during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
payment on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Court in July of 2015.

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1, 2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certificate for foreclosure was issued.

11
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16.

17.

18.

19.

20.

21.

22.

23.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that
they could not afford to make payments on the mortgage. The Plaintiffs have never averred
to the Court that they are ready, willing, and able to perform on the original mortgage or
subsequent modifications.

A Notice of Default and Notice of Sale was filed against the subject property.

On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
the subject property was recorded.

ANALYSIS

The gravamen of the Plaintiffs’ causes of action is the alleged breach of the 2009 Loan

12
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Modification Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed
and mailed the application in July of 2009. The Court infers from these allegations that the Plaintiffs
believe that the mailing of the application constituted an acceptance and the LMA was from that point
on a binding contract between the parties.

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they
would investigate whether the LMA was accepted. In October of 2009, the Plaintiffs received a
mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the
original agreement. From these alleged facts, the Court cannot find an offer and acceptance of the
LMA had occurred. BANA’s conduct and statements clearly indicated the original agreement had not
been modified.

If the original agreement was still in place, then the Plaintiffs were legally obligated to perform
as promised. No one argued that BANA had invited the Plaintiffs to apply for the modification which
could be rejected. The Plaintiffs never received any notice from BANA that BANA accepted the
LMA until March of 2011. It is unclear to the Court that the two year delay could constitute an
acceptance nunc pro tunc, but as explained herein, it makes no difference to the Court’s analysis.

No issues of fact exist as to whether the Plaintiffs would have failed to make the required
payments under any of the purported offers and alleged agreements. The Plaintiffs, admittedly, had no
ability to pay and made no attempt to put any payments aside once BANA or other Defendanfs made a
demand for payment. The Plaintiffs also admitted that they entered into different modification plans
after the LMA based upon their inability to pay.

The Plaintiffs rely on a theory that their performance was permanently excused by the failure
of BANA to accept a single payment under the terms of the LMA. The Plaintiffs also rely on a theory

that their performance was excused by the failure of Fay to accept a payment under a modification on

13
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a subsequent modification. These theories fail under relevant law for several reasons.

If, as alleged, the LMA was effective upon mailing, then the breach occurred in 2009. If as
alleged the LMA was effective in 2011, then the breach occurred in 2011. The Plaintiffs were told that
BANA would not accept the modified payment in 2009. They understood BANA would not perform
under the LMA in October of 2009. They failed to bring an action against BANA until November 7,
2018. The six year statute of limitations in NRS 11.190 would apply. The date of the filing of the
LMA had no impact on the date of the breach.

Additionally, if the LMA or subsequent modification was effective, then the Plaintiffs’ theory
of excuse of pérfonnance also fails as contract law requires a non-breaching party to elect a remedy in
a reasonable time. As stated in 7B C.J.S. Contracts § 722, the non-breaching party must accept the
repudiation and elect a remedy. The non-breaching party must also act promptly and within a
reasonable time. The Plaintiffs did nothing in either 2009 or 2011. Restitution to the lenders would
also apply if the Plaintiffs had chosen to accept the repudiations and end the agreement.

The theory of excuse put forth by the Plaintiffs also ignores the materiality and order of the
performances under the agreement. A lender materially performs by providing the funds requested
under the loan. A borrower must then materially perform by making the monthly payments, Further,
the theory of excuse of performance may delay the need to perform but it does not discharge the duty
to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not
accept the repudiation.

Contract and mortgage law would also require that the Plaintiffs remain ready, willing and able
to perform each month. The deposition testimony clearly indicated that the Plaintiffs could not
perform under any of the offers and modifications of the original agreement.

The Plaintiffs entered into a bankruptcy after their incomes went down and they had an

14
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unanticipated tax bill. The bankruptcy filing indicates that the Plaintiffs believed they were under the
original agreement and rgpresented such to the bankruptcy court. The facts establish that the Plaintiffs
did not have the ability to rmake the payments under any of the offers or alleged agreements. They
have failed to pay for over a decade. The Plaintiffs had made no effort to tender the missed payments
under any of the agreements.

Additionally, as the Plaintiffs did not act upon the failure of BANA or its successors to accept
the payment and repudiate the LMA or modification in a reasonable time, then subsequent agreements
and the bankruptcy could act as an intervening event and excuse any breach of not accepting the
originai LMA payments. The subsequent modifications and agreement to provide a deed in lieu of
foreclosure would have excused the original alleged breach.

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to
demand at a later time that the Plaintiffs perform. Since their performance was merely delayed, the
Plaintiffs became the breaching party once BANA and its successors made a demand for payment and
payment did not occur. The Plaintiffs tendered very few payments over the course of a decade. The
Plaintiffs should have offered the payments under the LMA if they believed it was in effect. They
could have preserved any rights they believed they had under the LMA by making a tender after
receiving the notice of default.

Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending
upon what court they are in. BANA would be bound as well by any representations made in the
bankruptcy proceedings.

Disturbing to the Court, the Plaintiffs seem to believe that they can game the system to avoid
repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome, Jr.’s

testimony clearly establishes that the Plaintiffs want more time to continue their free ride. If they have

15




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

to abuse a mediation program to get more time then so be it. The Plaintiffs’ signatures affirming that
they would be bound by the agreement meant nothing. The Plaintiffs admit to engaging in bad faith.

Under Jones, the mediated agreement of deed in lieu of foreclosure is enforceable. The
Plaintiffs admitted that they chose not to enter into the offered terms. The agreement settled all claims
regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the
property. NRS 40.453 does not apply as argued in other motions.

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.
The Plaintiffs were clearly noticed that they were in default and when the foreclosure sale would
occur. The fact that they disputed the amount of the default did not create any prejudice to them as
they never intended to make a tender of any amount. The notice provided them the opportunity to file
an action to stop the foreclosure sale which they then did. They were given an opportunity to file a
bond and then perform under the agreement they argued was in effect, but then failed to do so.

Finally, the Court finds that the failure to provide a computation of damages as required by
NRCP Rule 16 has not been justified. The Plaintiffs failure to provide the computation cannot be
justified by their counsel’s belief that to deal with damages at a later point in time is more economical.
The epidemic and the Plaintiffs’ hectic schedule has no impact on Counsel’s determination of
damages. The Plaintiffs had over two years to comply with the rule.

The Court also notes that the Plaintiffs were supposed to negotiate in good faith during a
settlement conference that was ordered. How they could do so without understanding their damages is
perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all
allegations concerning ﬁonetary damages from the Complaint as the failure appears to be made in bad
faith and in an effort to prolong this matter further.

CONCLUSIONS OF LAW
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1. Sanctions striking allegations the Plaintiffs have suffered monetary damages are
appropriate as the Plaintiffs have not justified their failure to provide a computation of
damages pursuant to NRCP Rule 16.1.

2. The Plaintiffs are not entitled to partial summary judgment.

3. The Defendants are entitled to summary judgment.

VI.  ORDER
Therefore, based upon the above and good cause appearing, IT IS HEREBY ADJUDGED and
ORDERED that BANA's request for sanctions is GRANTED. The Court strikes all allegations in

the Complaint that the Plaintiffs have suffered monetary damages.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion for
Partial Summary Judgment is DENIED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary
Judgment filed by BANA, Shellpoint Mortgage Servicing, Prof-2013 M4 Legal Trust, U.S. Bank,
National Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC., are GRANTED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA’s request for NRCP
Rule 54(b) certification as a final judgment is GRANTED. The Court finds no just reason for the

delay.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

DATED: This 23rd day of June, 2021, e 4‘1/

HON. LEON ABERASTURI
DISTRICT COURT JUDGE
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Certificate of Mailing

QU()@-

[ hereby certify that I,

T7\0\4, , am an employee of the Third Judicial

District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir, Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potasi St., Ste, 130
Las Vegas, NV 89146

~

DATED: This 1% h{iay of

) U e '

Shadd A. Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russe!l Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

Employee of Hon. Leon Aberasturi
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WRIGHT, FINLAY & ZAK, LLP
Darren T. Brenner, Esq.

Nevada Bar No. 8386
Ramir M. Hernandez, Esq.
Nevada Bar No. 13146
7785 W. Sahara Ave, Suite 200
Las Vegas, NV 89117
(702) 475-7964; Fax: (702) 946-1345
rhernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association, as
Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC
THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: II
Plaintiffs, NOTICE OF ENTRY OF ORDER

VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust, given
by Vicenta Lincicome and dated 5/23/2007 et
al.

Defendants.

and all related cases.

PLEASE TAKE NOTICE that an ORDER ON BRECKENRIDGE MOTION FOR
SUMMARY JUDGMENT was entered in the above-entitled Court on the 23rd day of June,
2021. A copy of which is attached hereto.

DATED this 29" day of June, 2021.

WRIGHT, FINLAY & ZAK, LLP
D
o/ ,

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint -
Mortgage Servicing, LLC
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AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the foregoing document does not contain any of

the following information governed by NRS 239B.030 and NRS 603A.040:

1.

Social Security Number;

2. Driver License Number or Identification Card Number; or

3.

Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.

The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 29th day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC

Page 2 of 3
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this‘?ﬁnﬁy of June, 2021, I did cause a true copy of the foregoing NOTICE
OF ENTRY OF ORDER to be served by depositing a true copy of same in the United States

Mail, at Las Vegas, Nevada, addressed as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1
Gardnerville, NV 89410

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.

Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146 k/(/ , / /\

?6 Emploﬁee of WRIGHTTP/INL/AY & ZAK, LLP
C )
\\ //

Py
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Case No.: 18-CV-01232 ,, ,
Dept. No.: I B

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* % %
ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,
Plaintiffs,
Vs,
SABES, LLC, a Nevada limited liability company, as ORDER ON
Trustee of the Deed of Trust given by Vicenta BRECKENRIDGE MOTION
Lincicome and dated 5/23/2007; FAY SERVICING, FOR SUMMARY
LLC, a Delaware limited liability company and JUDGMENT

subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN, N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST 1,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@),
substituted in for DOE 3; and DOES 4-10.

Defendants,

1. STATEMENT OF THE CASE
On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge”) filed a Motion
for Summary Judgment. On April 15', 2021, the Plaintiffs filed an Opposition. On May 10, 2021,
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Breckenridge filed a Reply.
I1. ISSUE PRESENTED

Should the Court grant Breckenridge's Motion for Summary Judgment?

1. SUMMARY OF DECISION
The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Rerno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. NRS 40.010
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NRS 40.010 states, “An action may be brought by any person against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purpose of

determining such adverse claim.”

D.

NRS 111.180
NRS 111.180 states:

1. Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse
rights, title or interest to, the real property is a bona fide purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real
property, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears
that the subsequent purchaser in such conveyance, or person to be benefited by such
charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended.

NRS 40.250
NRS 40.250 states:

A tenant of real property or a mobile home for a term less than life is guilty of an
unlawful detainer when the tenant continues in possession, in person or by subtenant, of
the property or mobile home or any part thereof, after the expiration of the term for
which it is let to the tenant. In all cases where real property is leased for a specified

term or period, or by express or implied contract, whether written or parol, the tenancy
terminates without notice at the expiration of the specified term or period.

FINDINGS OF FACT

‘1. InMay of 200'7; Vicenta Lincicome financed a property known as 20 Riverside Drive,”

Dayton Nevada 89403 with a loan in tlie amount of $381,150,00 secured by a recorded

deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
the lender. Vicenta Lincicome executed documents creating the deed of trust and note and

understood she had a 30-year maturity date.
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On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U.S. Bank.

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.
In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new
loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments.

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their
deposition testimony states they were aware of the breach at that time.

The Plaintiffs made no other attempt to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011,

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payments at the time of bankruptcy filing or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
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11.

12.

13.

15.

16.

17.

. BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no

payments on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Court in July of 2015.

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank

and Fay Servicing as interested parties.

. The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1,2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in
lieu of foreclosure. A certificate for foreclosure was issued.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford tb make payments on the mortgage. The Plaintiffs have never averred
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VI.

19.

20.

21.

22.

23.

to the Court that they are ready, willing, and able to perform on the original mortgage or

subsequent modifications.

. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject

property.

On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of

the subject property was recorded.

ANALYSIS

The Court incorporates the legal findings, factual findings and analysis contained in its

separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4

LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridge purchased the subject

property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title of the property.
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VII. CONCLUSIONS OF LAW
Breckenridge is entitled to a motion for summary judgment in its favor.
ORDER

Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckenridge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

DATED: This 23 day of June, 2021.

HON. LEON ABERASTURI
DISTRICT JUDGE
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[ hereby certify that I,

Certificate of Mailing

Guoe Tha

, am an employee of the Third Judicial

District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste. 130
Las Vegas, NV 89146

DATED: This 2% " ‘/day of

3

V/’\.F/

Shadd A. Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

, 2021.

//!7//7 ey

Employee of Hon. Leon Aberasturi
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John T. Steffen, Esq. (4390)
Brenoch R. Wirthlin, Esq. (10282)
Alex R. Velto, Esq. (14961)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel (702) 385-2500

Fax (702) 385-2086
bwirthlin@hutchlegal.com

Casey J. Nelson, Esq. (12259)
Wedgewood, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Tel (702) 305-9157

Fax (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and Cross-Plaintiff

Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiff,
V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007; FAY
SERVICING, LLC, a Delaware limited liability
company and subsidiary of Fay Financial, LLC;
PROF-2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016; NEWREZ LLC dba
SHELLPOINT MORTGAGE SERVICING,
LLC; 1900 CAPITAL TRUST II, BY U.S.
BANK TRUST NATIONAL ASSOCIATION;
MCM-2018-NPL2 and DOES 1-50.,

Defendants.

AND RELATED MATTERS.

Case No.: 18-CV-01332
DeptNo.: 1I

BRECKENRIDGE PROPERTY FUND
2016’S MOTION FOR ATTORNEY FEES
AND COSTS
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COMES NOW Breckenridge Property Fund 2016, LLC (“Breckenridge”), by and through its
attorney of record, Hutchison & Steffen, PLLC and hereby submits this motion for attorney fees and
costs to the Court. This motion is made and based upon the following points and authorities, the pleadings
and papers on file, the attached affidavits and exhibits, and any oral argument this court may entertain.

DATED this 19" day of July, 2021.

T. Steffen (A3
renoch R. Wfthlin (10282)
Alex R. Velth (14961)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200

Las Vegas, NV 89145
bwirthlin@hutchlegal.com

Casey J. Nelson, Esq. (12259)
Wedgewood, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and
Cross-Plaintiff Breckenridge Property Fund 2016,
LLC

DECLARATION OF BRENOCH R. WIRTHLIN, ESQ.

1. I am partner with the law firm of HUTCHISON & STEFFEN, LLC., counsel of record
for Plaintiff Breckenridge Property Fund 2016 (“Breckenridge™) in the above-captioned case.

2. I have personal knowledge of the costs and attorneys’ fees expended in this case.
I[tems contained herein are true and correct to the best of my knowledge and belief.

3. I make this affidavit in support of Breckenridge’ application for attorneys’ fees and costs.
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4. Based upon my review of the attorneys’ fees incurred by Breckenridge from Hutchison &
Steffen, the total amount of fees of $44,648.00 was both reasonable and necessary. Redacted billing
records reflecting these fees are attached hereto as Exhibit 6.

5. During the course of this litigatvion, Breckenridge’s counsel has, among other things,
drafted and filed pleadings, initial appearance and fee disclosures, multiple pleadings and discovery
related documents, a motion for summary judgment, and a reply in support of summary judgment.
Counsel has also been required to prepare for and attend multiple hearings, conduct legal research

and analysis, communicate with opposing counsel, and engage in client consultation and strategy

meetings.

6. The total costs, as outlined in the Memorandum of Costs and Disbursements, were
$3,788.01.

7. As set forth in this Motion, Breckenridge and the undersigned believe the fees and costs

requested are reasonable and necessary, and were reasonably and necessarily incurred in this matter.
I make this declaration pursuant to the requirements of NRCP 54(d)(2)(B) and NRCP 68(f) under
penalty of perjury of the laws of the State of Nevada, and its contents are true and correct to the best of

my knowledge and belief.

DATED this 19th day of July, 2021.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. Introduction.

This case pertains to the foreclosure of real property commonly known as 70 Riverside Drive,
Dayton, Nevada 89403 (“Subject Property”) that took place on or about January 4, 2019 at which time
Breckenridge purchased the Subject Property for $294,000.01.

Albert Ellis Lincicome, Jr. and Vicenta Lincicome ("Plaintiffs") formerly owned the Subject
Property. Plaintiffs brought this lawsuit and argue that the foreclosure sale was improperly conducted
but they ignore that the evidence uniformly confirms that they were in default and received actual
notice of the same. No amount of distraction about the loan documents or issues of prior loan
modification can change these facts. There is no dispute that the Plaintiffs were in default at the time of
foreclosure and received both the Notice of Default and the Notice of Sale.

Plaintiffs had no viable claims against Breckenridge. The essence of Plaintiffs’ Complaint is that
the foreclosing lender did not have the ability to foreclose. Plaintiffs conceded that they executed the
note and deed of trust and were in default of their loan obligations. Discovery has proven that the
foreclosure complied with NRS, that the Plaintiffs were in default of the loan obligations and received
both the notice of default and the notice of sale.

As aresult of the foreclosure sale, Plaintiffs have been divested of any ownership interest in the
Subject Property. Consequently, there were no genuine issues of material fact in this case. This Court
so found and granted Breckenridge’s motion for summary judgment. Breckenridge now seeks attorney
fees and costs pursuant to applicable statute.

II. Statement of Undisputed Facts.
1. On or about May 23, 2007, Plaintiffs executed a Note and Deed of Trust that was secured

by the Subject Property. See Exhibit #1.
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2. Plaintiffs subsequently defaulted on that loan obligation resulting in a Notice of Default
and Notice of Sale being recorded against the Subject Property. See Exhibits #2 and #3.

3. On November 7, 2018, Plaintiffs filed a complaint for injunctive relief, contractual
claims, and declaratory relief regarding the scheduled foreclosure sale of the Subject Property.

4. On November 8, 2018, Plaintiffs recorded a lis pendens on the Property and also filed
an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent Injunction.

5. On December 31, 2018, the Court entered an order enjoining the foreclosure on the
Subject Property if the Plaintiffs timely posted of a bond in the amount of $172,610.67 and additional
security in the amount of $2,105.10 per month thereafter.

6. Plaintiffs failed to post the bond and the Subject Property went to foreclosure sale on or
about January 4, 2019, at which time Breckenridge purchased the Subject Property for $294,000.01,
relying on the fact that the noticed foreclosure sale was valid because Plaintiff failed to post the requisite
bond. See Exhibit #4.

7. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s
ownership of the Subject Property was recorded. See Exhibit #5.

8. On December 20, 2019, Plaintiffs filed their Second Amended Complaint, wherein they
brought claims against Breckenridge for Declaratory Relief and Quiet Title.

9. Breckenridge subsequently filed a Counterclaim against Plaintiffs through which it
claims ownership to the Subject Property, seeks to quiet title in its favor, seeks possession of the
Property, and seeks other monetary damages.

10. On June 23, 2021, this Court entered its Order on Breckenridge’s Motion for Summary
Judgment (“MSJ Order”) granting Breckenridge summary judgment on its claims.

1/
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III.

A.

Law and Argument

The law permits an award of attornev fees and costs.

Nevada law permits an award of attorneys’ fees whenever authorized by statute, rule, or contract. See

U.S. Design & Const. Corp. v. Int’l Broth. of Elec. Workers, 118 Nev. 458, 462, 50 P.3d 170, 173 (2002).

NRS 18.010(2) sets forth those situations whereby the Court may properly award attorneys’ fees:

In addition to the cases where an allowance is authorized by a specific statute, the court may make

an allowance of attorney’s fees to a prevailing party:

Id

(a) When the prevailing party has not recovered more than $20,000; or

(b) Without regard to the recovery sought, when the court finds that the claim, counterclaim,
cross-claim or third-party complaint or defense of the opposing party was brought or
maintained without reasonable ground or to harass the prevailing party. . .

Furthermore, NRS 18.010(2) goes on to describe the liberal construction of the provisions:

The court shall liberally construe the provisions of this paragraph in favor of awarding
attorneys’ fees in all appropriate situations. It is the intent of the Legislature that the court
award attorney’s fees pursuant to this paragraph and impose sanctions pursuant to Rule 11 of
the Nevada Rules of Civil Procedure in all appropriate situations to punish for an deter
frivolous or vexatious claims and increase the costs of engaging in business and providing

professional services to the public.

Moreover, NRS 18.020 provides:

Costs must be allowed of course to the prevailing party against any adverse party against
whom judgment is rendered, in the following cases:

1. In an action for the recovery of real property or a possessory right thereto.

2. In an action to recover the possession of personal property, where the value of the
property amounts to more than $2,500. The value must be determined by the jury, court
or master by whom the action is tried.

3. In an action for the recovery of money or damages, where the plaintiff seeks to recover
more than $2,500.

4. In a special proceeding, except a special proceeding conducted pursuant to NRS
306.040.

5. In an action which involves the title or boundaries of real estate, or the legality of any
tax, impost, assessment, toll or municipal fine, including the costs accrued in the action if
originally commenced in a Justice Court.

Nev. Rev. Stat. Ann. § 18.020 (West).
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As such, an award of attorney fees and costs as requested above is merited on the cited bases.

Further, the Nevada Supreme Court has recognized that a claim or defense is groundless if it is
“not supported by any credible evidence at trial.” Semenza v. Caughlin Crafied Homes, 111 Nev. 1089,
1095, 901 P.2d 684, 687-88 (1995) (citation omitted). There must be evidence in the record supporting
the proposition that the claim was brought or the defense maintained “without reasonable grounds or to
harass the other party.” Kahn v. Morse & Mowbray, 121 Nev. 464, 479, 117 P.3d 227, 238 (2005).
Further, the decision to award attorney fees is within the sound discretion of the district court and will
not be overturned absent a manifest abuse of discretion. /d.

Breckenridge’s claims to superior title in this matter are supported by well-founded Nevada law.
Breckenridge was not involved with this matter until it purchased the Subject Property at the
foreclosure sale. Breckenridge took title to the Subject Property pursuant to an NRS 107.080
foreclosure sale. NRS 107.080 provides in pertinent part, “Every sale made under the provisions of this
section and other sections of this chapter vests in the purchaser the title of the grantor and any
successors in interest without equity or right of redemption.”

The majority of the allegations in the Second Amended Complaint allegedly occurred prior to

the foreclosure sale. Many of these allegations deal with the servicing and attempted
modifications of the underlying loan by a variety of servicers and beneficiaries. Breckenridge had
no role in this dispute prior to the foreclosure and cannot be responsible for the supposed actions of
other entities. Breckenridge’s first involvement in the matter was when it purchased the Subject
Property at the foreclosure sale. Breckenridge is not a lender, noteholder, or beneficiary of Plaintiffs’
loan obligations.

The Plaintiffs failed to meet their burden or provide any evidence that supports their allegations
the foreclosure sale was not valid. If the Court determines the sale was valid, Breckenridge is entitled to
title to the Subject Property as well as rent for the time in which Plaintiffs have been in unlawful

possession of the Subject Property.
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Breckenridge took title to the Subject Property pursuant to an NRS 107.080 foreclosure sale.

NRS 107.080 provides in pertinent part:
5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection
7, a sale made pursuant to this section must be declared void by any court of
competent jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not
substantially comply with the provisions of this section,

(b) Except as otherwise provided in subsection 6, an action is commenced in
the county where the sale took place within 30 days after the date on which the
trustee’s deed upon sale is recorded pursuant to subsection 10 in the office of the
county recorder of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took
place within 5 days after commencement of the action.

Plaintiffs filed this lawsuit in a last-minute effort to stave off foreclosure in an attempt to retain
ownership and possession of the Subject Property. Plaintiffs’ allegations of wrongful foreclosure were
not and could not have been established by any legal or factual support. Instead, it is clear that the
beneficiaries, servicers, and trustee not only substantially complied with NRS 107 throughout the entire
foreclosure process as required by NRS 107.080(5), but actually strictly complied with those
requirements. Accordingly, as this Court found, Breckenridge is entitled to an order quieting title in its
favor pursuant to NRS 111.180(1) which provides:

Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or
adverse rights, title or interest to, the real property is a bona fide purchaser.

The beneficiaries, servicers, and trustee have complied with the requirements of NRS 107 by
providing undisputed evidence that the Plaintiffs were in default of their loan obligations and that the
Notice of Default and Notice of Sale were properly mailed to the Plaintiffs, facts that Plaintiffs do not

even dispute. Plaintiffs failed to provide any evidence that the foreclosure sale was defective or that they

have rights, title, or interest to the Subject Property. Any rights, title, or interest they previously had in
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the Subject Property has been terminated by way of the valid foreclosure sale. Accordingly, this Court
found that Breckenridge is entitled to titled ownership because there are no defects in the sale.

Based upon the lack of a viable claim against Breckenridge, it respectfully submits that it is
entitled to an award of attorney fees and costs based upon NRS 18.020(b).

B. The requested attorney fees are reasonable and satisfy Brunzell.

The reasonableness of attorney fees is within the Court’s discretion as determined by a
consideration of the following factors:
1. The character of the work performed;
2. The work actually performed by the attorney;
3. The qualities of the advocate; |
4. The result obtained.
Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 350, 455 P.2d 31, 33 (1969).

Here, counsel for Breckenridge prepared various pleadings, responded to Plaintiffs’ frivolous
filings, and was forced to file a summary judgment and reply to dispose of Plaintiffs’ claims and obtain
judgment on Breckenridge’s claims. Counsel also spent time investigating the facts of the case, and
apprising Breckenridge of the status of the case, among other things. While these tasks, and others
necessary for the representation, were not necessarily legally complex, each required a thorough
review, legal research, and time to consult with the Client. More than 200 attorney hours were spent on
these tasks. See Exhibit 6.

With respect to the qualities of the advocate Breckenridge’ counsel, Hutchison & Steffen, LLC,
is an AV-rated law firm, founded locally in 1996. Id. Matthew Schriever was an associate with
Hutchison & Steffen and was responsible for the day-to-day handling of the case. Id. Mr. Schriever
has been in practice since 2007 and is licensed in Nevada. /d. The firm’s billing rates are reasonable
and customary in Clark County, Nevada. See Exhibit 6.

/1
11/
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V. Conclusion.

For all these reasons, Breckenridge respectfully requests that this Court grant its Motion for
Attorney Fees and Costs in its entirety and grant such other and further relief as the Court deems

appropriate.

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding

document filed in this court does not contain the social security number of any person

DATED this 19th day of July, 2021.

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
mschriever@hutchlegal.com

Wedgewood, LLC

Office of the General Counsel

Casey J. Nelson, Esq. (12259)

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

E-mail: caseynelson@wedgewood-inc.com

Attorneys for Defendant
Breckenridge Property Fund 2016 LLC
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date indicated

below, 1 served a true and correct copy of the BRECKENRIDGE PROPERTY FUND 2016’S

MOTION FOR ATTORNEY FEES AND COSTS via U.S. Mail to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Plaintiffs

Christopher A. J. Swift, Esq.

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV §9117

Attorney for Fay Servicing, LLC and

US Bank Prof-2013-M4 Legal Title Trust

h
DATED this [9 7 day of July, 2021.

Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Scott R. Lachman, Esq.

Darren T. Brenner, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

Qasmstle Lottsar

An'Employee of HUTCHISON &@FFEN
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1 Deed of Trust 20
2 Notice of Breach and Default and of Election to Sell the Real | 6
Property Under Deed of Trust
3 Notice of Trustee’s Sale 2
4 Declaration in Support of Breckenridge Property Fund 2016 3
LLC’s Motion for Summary Judgment
5 Trustee’s Deed Upon Sale 4
6 Attorneys’ Fees and Costs Report 23
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FUNDER

DEFINITIONS

Words used in multiple sections @hxs docyrh nt efined below and other words are defined in Sectfons 3, 11,
13, 18, 20 and 21 Certain fub arding, the-wsage of words used m this document are also provided

Section 16

Secunity Insiroment
PACIFIC MORTGAGE COMPANY, INC.

ORPORATION  organized and existing under the faws of CALIFORNIA
50 IRON POINT CIRCLE, STE 200, FOLSCM, CA 95630

GREENREAD INVESTMENTS, INC., A CALIFORNIA CORPORATION
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:

(B) "MERS" 1s Mortgage Flectronic Registration Systems, Inc MERS 15 a separate corporation that 1s acting solely
as @ nommee for Lender and Lender's successors and assigns MERS is the beneficiary wader this Security
Tnstryment MERS 15 orgamzed and exasting under the laws of Delaware, and has an address and telephone
of P O Box 2026, Fimt, Michigan 48501-2026, tel (388) 679-MERS
(F) "Note" means the promssory nofe signed by Borrower and dated ~ MAY 23, 2007
The Nate states that Borrower owes Lender ’
THREE HUNDRED EIGHTY-ONE THOUSAND CNE HUNDRED FIFTY and NO/100—
Uss$ 381,150.00 ) plus inlerest Borrower has promused 1o pay this debt ih 169
Payments and to pay the debf 1 full not later than JUNE 1, 2037
(G) "Property” means the property that 15 described below under the heading "Transfer of Rs
() "Loan" means the debt evidenced by the Note, plus nwerest, any prepayment charges-a
under the Note, and all sums due under this Security Instrument, plus interest
(D) "Riders" means all Riders to this Secursty Instrument that are executed by Borrove
ta be executed by Borrower {check box as applicable}

| sk Adjustable Rate Rider [ ) Condornium Rider

| ] Balloon Rider { ] Planned Unit Developm
[ ] 1-4 Family Ruder [ ] Biweekly Payment Rides
[ 1V A Rider

@) "Applicable Law" means all conirolling applicable fedel
admumistrahive rules and orders (that bave the effect of law) as s all apphicable final, non-appealable judicial

OpILODS
{X) "Community Association Dues, Fees, and Assesspents? m) es, fees, assessments and other charges
that are lmposed on Borrower or the Froperty by a cofdb ssogiation, homeowners association or sumidar
organtzation

(L) "Electranic Funds Transfer” meaos aay trangfe .
: onfc termmnal, telephonic instrument, computer, or
3] instifution to debyt or credif an account Such term
{ncludes, but 15 not lmuted to, point-of-salg ndted teller machine transactiops, transfers mitiated by
telephone, wire transfers, and a 3 3 43
() "Escrow Items" means thosp g that are described 1n Section 3
(N) "Muscellansous Proceed pensatitn, settlement, award of damages, or proceeds paid by any
therd party (other than lasufy d.nder the coverages described m Section 5) for (1) damage to, or
destruction of, the Prope p
In Yieuw of condemnation,
Property
(0) "Mortgage Insurance®

ance protecting Lender against the nonpayment of, or defauli on, the Loan
egilarly scheduled amount due for ) principal and mterest under the Note,
3 of this Security Instrument

R Part 3500), as they might be amended from tume to hme, or any additional

tton that governs the same subject matter As used ir this Secunify Insirument,
equiremets and restrictions that are impgsed in regard to a “federally related mortgage

Loan No: 0000479436
NEVABA=Single Famly-Fanmie Mue/Freddic Mas UNIRORM INSTRUMENT with MERS Form 3029 1/01
DRAW MERS NV CVL DT 2 WPF {0161 DOCS\DEEDS\CVLINV_MERS CVL} (page 2 of 13 pages)
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TRANSFER OF RIGHTS IN THE PROPERTY

covenanis and agreements under this Security Instrument and the Note For tns purpose, Borrowe
grants and conveys to Trustee, 1 trust, with power of sale, the following described property locate
COUNTY of LYON
[Type of Recording Junisdiction] [Name of Recording Jurisg
LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF AS EXHIE]

which currently has the address of 70 RIVERSIDE DRIVE [Street],
DAYTON iCutyl, Nevada {"Property Address") -
TOGETHER WITH all the smprovements now or hereafter erected property, and all easements,

appurtenances, and fixtures now or hereafier a part of the property All replacements and additons shall also be
covered by this Security Instrument Al of the foregoing is 1
Borrower understands and agrees that MERS holds only lega to the interests granted by Borrower in this

Security histrument, but, 1f necessary to comply with law

and canceling (hes Seconty Instrument

BORROWER COVENANTS that Borrower 1 d of the estate hereby conveyed and has the right

to grant and convey the Property and that pe nencumbered, except for encumbrances of record
Borrower warranis and will defend generally the title to'the Property against all claims and demands, subject to any
encumbrances of record Q

scrow Items, Prepayment Charges, and Late Charges, Borrower

shall pay when due the praeipal ¢ interest on, the deht evidenced by the Note and any prepayment charges
de orrower shall also pay funds for Escrow Items pursuent to Section 3

Payments due under thd Note and this Security Instrurnent shall be made in U S currency However, if any check

£ followmmg forms, as selected by Lender (a) cash, (b) money order, (¢} certified
astrer's check or cashier's check, provided any such check 15 drawn upon an nstitution

ay be designated by Lender In accordance with the notice provisions in Section 15 Lender may
ent or partial payment of the payment or partial payments are insufficient to bring the Loan current
épt any payment or parttal payment msufficient to bring the Loan carrent, wathout warver of any
or prejudice to its rights to refuse such payment or partial payments in the future, but Lender 1s
Loan No: 0000479436

NEVADA--Single Family~Fantis Mae/Freddic Mac UNIRORM INSTRUMENT with MERS Form 3029 1/01
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not obhgated te apply such payments at the me such paymens are accepted If each Periodic Payment is applled
as of 1ts scheduled due date, then Lender need not pay interest on unapplied funds Lender may hold such unapplied
fimds upld Borrower makes payment to bring the Loan current If Borrower does not do so withm a reasqna
period of Hime, Lender shall exther apply such fuads or return them to Borrower If not applied earlfer, such B
will be applied to the outstanding principal balance under the Note immediately prior to foreclosure
claum which Barrower might have now or 1n the future against Lender shall relieve Borrower from makshg
due under the Note and tus Secunty lustrument or performing the covenants and agreements se
Security Instrument

accepted and applied by Leader shall be apphed m the followng order of priority (a) interest™d
b pnncxpal due under the Note. {c) amounts due ynder Sectmn 3 Such payments shall be a

may be applied to any late charges due Voluntary prepayments shall b
and then as deserabed 1 the Note

Any application of payments, msurance proceeds, or Muscellaneous Procgeds 10 principal due under the Note
shall not extend or postpone the due date, or change the amwynt, of the Pertodic Payments

3, Funds for Bserow Items. Borrower shall pay to Leades onthe day Periodic Payments are due under the
Note, uatil the Note is pard 1 full, a sum (the "Funds”) tg nayment of amounts due for (a) taxes and
assessments and other items which can attam priority ov ment as a Hen or encumbrance on the
Property, (b) leasehold payments or ground rents on
required by Lender under Section 5; and
Borrower to Lender 1n heu of the payment uf

or at any tume during the term of the Loan,
and Assessments, if any, be escrowed by Borrower,

and suchs dues, fees and assessments shall be/an Escrow fieni Borrower shall promptly furmsh to Lender all pofices
of amouats to be paid ender this on al) pay Lender the Funds for Escrow Items unless Lender
waives Borrower's obligation 6 { any or alt Escrow Ytems Lender may waive Borrower's
obligation lo pay to Lender B wltems at any tune  Any such waiver may only be in writing

In the event of such waiver,/BorgWe shall\paydirectly, when and where payable, the amounts due for any Escrow
Items for which paymen been warved by Lender and, 1f Lendes requires, shall furnish to Lender
receipls evidencing such pa Such tume perind as Lender may require Borrower's obligation to make
such payments and to provide-rece r all purposes be deemed (o be a covenant and agreement contamed
in thus Security Instrument. gs the~phrase “covenant and agreement” Is used m Section § If Borrower Is obligated
to pay Escrow Items dire ¢ a watver, and Borrower fails to pay the amount due for an Escrow Item,

h emount Lender may revoke the watver as to any or all Escrow Items at any
fapte with Section 15 and, upon such revocation, Borrower shail pay 16 Lender al
th4t are then requived under this Sechion 3

edunder RESPA, and (b) pot to exceed the maximum amount 2 lender can reguire tinder
hall estimate the amount of Fuads due on the basis of current data and reasonable estimates of
8 Escrow Items or otherwise in accordance with Applicable Law

Loan No: 0000479436
A fgle Famuly~Faanie Mae/Freddic Mas UNIFORM INSTRUMENT with MERS Form 3029 1/01
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The Funds shall be held in an wstitution whose deposits are sured by 2 federal agency, mstrumentalify, or
entlty (including Leader, if Lender 1s an mstitution whose deposits are sa msured) or 1 any Federal Home Loan
Bank Lender shall apply the Funds to pay the Escrow Hems no later than the tme specified ander RESPA Ldnder
shall not charge Berrower for holdmg and applymg the Funds, annually analyzing the escraw account, or verdyi
the Bscrow Items, unless Lender pays Borrower interest on the Funds and Applicable Law permats Lender to

Lender shall not be required to pay Borrower any mterest or earnings on the Funds Borrower and
1 wribng, however, that mferest shall be paid on the Funds Lender shall give to Borrower, Mitho
annual accountng of the Funds as required by RESPA
If there {s a surplus of Funds held in escrow, as defined under RESPA, Lender sha
for the excess funds m accordance with RESPA If there is a shortage of Funds held m e
RESPA, Lender shall noufy Borrower as required by RESPA, and Borrower shall/fip
necessary to make up the shortage in accordance with RESPA, but In no more than

RESPA, and Borrower shall pay to Lender the amount necessary fo
RESPA, but m po more than 12 monthly payments
Upon payment in full of all sums secured by this Secunty I , er shall promptly refund to
Barrower any Funds held by Lender
4, Charges; Liens Borrower shall pay all taxes, assessments, Kharg
to the Property which can attamn priority over this Secunty Instroment, l8ase
Property, if any, and Community Association Dues, Fees, & 2y
are Escrow Items, Borrower sball pay them s the manner peovded i Section 3
Borrawer shall promptly discharge any lien which has priv
{a) agrees in writing fo the payment of the obligation securedh

a manner acceptable fo Lender, but only
h m good faith by, or defends agamst

hen while those proceedings are pending, bu ding
holder of the hen an agreement satisfactory o Ee nft Ahe en to this Security Instrument If Lender
determuwes that any part of the Property is subject ¥ can attam priorlty over this Secunty Instrument,
Lender may give Borrower a notice identifyipg the 10 days of the date on which that notice 15 given,

Lepder may require Borro Wy 10 pay & e ¢harge for a real estate tax verification and/or reporting

service used by Lender 1o catnet{ion
5 Property Insm‘ann
s rae
enceh can change during the term of the Lyan The wmsurance carrier
en by Borrower subject to Lender's right to disapprove Borrower's choxce,
cagpnably Lender may require Botrower (o pay, in connection with this Loan,
ood zone detemunatmn certification and tracking secvices, or (b} a one-tlme

eep tfe improvements now existing or hereafler erected on the
Iuded within the {erm "extended coverage, " and any other hazards

atfy few maposed by the Federal Emergency Management Agency i conniection with
qrie determination resuling from an ebjection by Borrower
o atntait any of the coverages descnibed above, Lender may obfamn insurance coverage,
and Borrower's expanse Lender is under no obligation to purchase any particular type or amount
e, such coverage shall cover Lender, but maght or might not protect Borrower, Borrower's
, or the contents of the Property, agamst any risk, hazard or liability and mught provide greater
arage than was previously in effect Borrower acknowledges that the cost of the msurance coverage
>obtamed phight significantly exceed the cost of msurance that Borrower could have obtained Any amounts

Loan No: (0000479436
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dishursed by Lender under this Section § shall become additional debt of Barrower secured by this Securtdy
Tostrument  These amounts shall bear mterest at the Note rate from the date of disbursement and shall be paygble,
with such Interest, upon natice from Lender to Borrower requesting payment
Al insurance pohicies required by Lender and renewals of such policies shall be subject to Lendet's i
drsapprove such palicies, shall include a standard mortgage clause, and shall name Lender as moriga
an addibional loss payee and Borrower further agrees to generally assign nghts to insurance proceeds
of the Note up to the amount of the outstanding loan balance Lender shall have the right ta hold the-p
renewal certificates Xf Lender requires, Borrawer shall promptly give to Lender all receipts of p
renewal not:ces ¥f Bosrower obtains any form of insurance coverage, not otherwise required by ¢
to, or destruction of, the Property, such palicy shall Include a standard mortgage clause and 3ha
mortgagee and/or as an additional less payee and Barrower further agrees 10 generally gssig
proceeds 1o the holder of the Note up to the amount of the outstanding loan balance

ied to restoration

insurance proceeds, whetber or not the wnderlying insurance was require
15 not lessened

or reparr of the Property, if the restoration or repair 15 economically fe

has had an opportumty fo mspect such Property io ensure the work een completéd to Lender's satisfaction, ’
provided that such mspection shall be undertaken promptly Leader
restoration in 2 single payment or m a sertes of progress payments as the
1s made {n writing or Applicable Law requires imterest to bavpaud on such ms proceeds, Lender shall not be
requrred to pay Borrower any Interest or earnings on such p Fees for public adjusters, or other third pariles,
retained by Borrower shall not be paid out of the msurance pro d shall be the sole obhgation of Borrower
X the restoration or reparr 15 no{ economically feasible ge-Leg ity would be lessened, the insurance
gl ity ether or not then due, with the excess,
if any, paid to Borrower Such msurance proceeds sha B e order provided for 1o Section 2
If Borrower abandops the Property, e, Mofottated
related matters If Borrower does not respond wi guce from Lender that the msurance carrer has
e_the’clarm  The 30-day penod will begin when the
rly under Section 22 or otherwise, Borrower hereby
eds 1o an amount not to exceed the amounts unpaid

notice is given In either event, or ff Lender g
assigas to Leader (a} Borrower's rights to

are apphicable to the coveragq of thg Feops ender'may use the insurance proceeds either (o repaw or restore
the Property or to pay anp LN der the Note or thus Security Instrument, whether or not then due

withun 60 days after the ex
Borrower’s princigal reside:
writimg, which consent shal

¢ year after the date of occupancy, unless Lender otherwise agrees ia
nqreasonably withhield, ar unless extenuating crrcumstances exist which are

deteriorating 6t deCteasiig flue due to its conditlon Unless it Is determmed pursuant to Section 5 that repair

ecoragmicatly feasible, Borrawer shall promptly reparr the Property if damaged to avoid further
ance or condernation proceads are pajd 1o connechon with damage ta, or the takang
Borcower shall be responsible for repairing or restoring the Property only 1f Lender has released
pirposes  Lender may disburse proceeds for the repairs and restoration in a single payment or
rogeess payments as the work Is completed If the insurance or coademnation proceeds are not
sufficient to'yepawr or restore the Propesty, Borrower 15 not relieved of Borrower's obligation for the completron
such repay
Loan No: 0000473436
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Lender or its agent may make reasonable entries upon and inspections of the Property If it has reasonable
cause, Lender may inspect the mterior of the unprovements on the Property Lender shall give Borrower notice at
the time of or prior to such an intertor wspection specifying such reasonable cause

8 Borrower's Loan Application. Borrower shall be mn default if, durmg the Loan appheation pro
Borrawer or any persons or entities actng at the direction of Berrower or with Borrower's knowledg
gave materially false, musleading, or inaccurate mformation or statements to Lender (or failed to pr
with material wformation) m cosuecton with the Loan Material representations wmclude, but arp e
representafions concerning Borrower's accupancy of the Property as Borrower's prmcipal residé

9 Protection of Lender's Interest in the Property and Rights Under this Security
Borrower fails to perform the covesants and agreements contamed in this Secursty Instrument;
proceeding that might significantly affect Lender's wmierest in the Properly and/or rights
Instrument (such as a proceeding In bankruptcy, probate, for condemoation or farfertupd
which may attamn prioraty over this Security Instrument or to enforce Jaws or regulf

abandoned the Property, then Lender may do and pay for whatever 1s ressonghle 8
interest In the Property and rights under this Security Instrument, mclugifig prafectingant/or aSsessing the value
of the Property, and securing and/or repairing the Property Lender's but-are not limited {o

(2) paymng any sums secured by a lien whach has priority over this Sec i appearmg in court, and
{c} paywig reasonable attorneys' fees fo protect s interest m the Pré g
Instrument, mcluding its secured pesition 1 a bankruptey proceeding

this Sectron 9
Any amounts disbursed by Lender under this Se

be payable, with such Interest, upon nobice fi
1f this Security Instrument is on a leaseholg

the merger m writag
10, Mortgage Insurance. If Len g
Borrower shall pay the premym:
Morigage Insurance coverage g9
provided such msnrance and H
for Morigage Insurance, Boyg

he Mortgage Insurance 1o effect If, for any reason, the
35340 be available from the mortgage wsurer that previousty
ired to-tnake separately dessgnated payments toward the premnums
¢ premiums required to obtain coverage substantially equrvalent o
a cost substantially equivalent to the cost to Berrower of the

any Interest or eacoings on such loss reserve Lender can no Jonger requdre loss

ssyirance coverage (i the amount and for the penod fhat Lender requires) provided
def again becomes available, 15 chtained, and Lender requires separately designated
s for Mortgage Insurance If Lender required Mortgage Tnsurance as a condition of
wer was required to make separately designated payments toward the premiwms for
¢, Borrower shall pay the premmms required to maiatamn Morigage Insurance in effect, or to
le loss reserve, untl Lender's requirement for Mortgage Insurance ends in accordance with

Loan No: 0000479436
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Mortgage Insurance retmburses Lender (or any entity that purchases the Note) for ceriain losses 1t may sncur
if Borrower does not repay the Loan as agreed Borrower 15 not a party ta the Mortgage Insurance

Mortgage insurers evaluate their total risk on all such fnsurance 1 force from tme (o tune, and mag's
into agreements with other parties that share or madify thewr risk, or reduce losses These agreements are ot
and conditzons that are satisfactory fo the mortgage wosurer and the otber party (or parties) to these
These agreements may require the mortgage insurer to make paymenis usmg any source of funds that‘the
msurer may have available (which may mclude fuads obtained from Morlgage Insurance prem

might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in e
modifying the mortgage insurer's risk, or reducing fosses If such agreement provides

often termed “captive reinsurance " Further
(2) Any such sgreements will not affect the amounts that Borrower has kg

Insurance under the Homeowncrs Protection Act of 1998 or any othes law. These rig ts may include the right
L oo Insurance, to have the
Mortgage Insurance termmated automatically, and/er to recsive 2
premmms that were unearned at the time of such canceliation or termination:
11 Assignment of Miscellaneous Proceeds, Forfsityres. Al Miscellaneous Proceeds are hereby assigned
to and shall be paid to Lender
If the Property is damaged, such Miscellaneous Proceeds shathbe apphed to restoration or repair of the
Property, if the restoratlon or repair is economucally feaSjbls aid Lend

eoropleted to Lender's satisfaction, provided

an opporhanuty to iuspect such Property to e the ¥
pay for the repairs and restoration in a single

that such wspection shall be undertaken promiptly

Proceeds If the restoration or repair 15 not economacally
ellaneous Proceeds shall be applied (o the sums secured
it the excess, if any, pard to Borrower Such Miscellaneous
ection 2

Borrower any wmterest or earnjngs on such }
feasible or Lender's secunty wo d

In the event of a lofAl or loss 1n value of the Property, the Miscellaneous Proceeds shall
be applied to the sums se trument, whether or not then due, with the excess, if any, pad
to Borrower

In the event of a partigh{aking, dediry2tion, or loss in value of the Property In wluch the fair market value
of the Property xmmedxat efore the

drate y be’f‘cre the parhal taking, destruction, or loss m value Any balance shall be pard

apfial falang, destruction, or loss in value of the Property in which the far market value
amediately before the partial taking, destruchion, or loss in value 1s less than the amount of the
metsately before the partlal taking, destruction, or foss i value, unless Borrower and Lender
wiiting, the Miscellaneous Proceeds shall be applied to the sums secured by this Security
er or not the sums are then due

Loan No: 0000479436
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If the Property 1s abandoned by Berrower, or if, after notice by Lender to Borrower that the Oppostng Party
{as defined 12 the next sentence) offers o make an award to seftle a claim for damages, Borrower fails to respond

Proceeds or the party against whom Borrower has a nght of action m regacd to Miscellaneaus Procés
Borrower shall be in default if any action or proceeding, whether cvil or crimunal, 1s begun tha

Borrower or to refuse to exiend tune for payment or otherwise modify s zad
Security Instrument by reason of any demand made by the onginal BorroWer-or any Successors In Interest of
Borrower Any forbearance by Lender w exercising any tightqr remedy includmg, without hmutation, Lender's
acceptance of payments from third persons, eatities or Sucresdagsiin Interest of Borrower or in amoanis less than
the amount then due, shall not be a wailver of or precinde bof any right or remedy

13 Jomet and Several Liability; Co-signers; A¥s
agrees that Borrower's obligations and hability shalt be
Security Instrument but does not execute theNgte (z \cd-s is co-signing this Security Instrument only
{o mortgage, grant and convey the co-signer's Yntgtast in the Pro under the terms of this Secunity Instrument,
{b) 15 not personally pbligated to pay the sums sec i ity Instrument, and {c) agrees thal Lender and
any other Borrower can agree to extend, modify, make any accommodations with regard fo the terms
of flus Secunity Instrument or the Note withgfit the cg s consent

Subject to the provisions ection essor 1n Interest of Borrower who assumes Borrower's

obligations under this Secun 'S

d 15 approved by Lender, shall obtain aR of Borrower
oprower shall not be released from Borrower's abligations and
Lender agrees to such release ;m witing The covenants and

liabthty under this Seew
except as provided mn Section 20) and beneflt the successors and

agreements of this Securi

assigas of Lender

14, Loan Charges Lpnde Barge Borrower fees for services performed in connection with Borrower's
default, for the purpose o gLender's Interest in the Propecty and nights under thrs Securily Instrument,
mcluding, but not impted ta, attarneysf2es, property mspection and valuation fees In regard to any other fees, the
absence of express agitfority iahiy Security Instrament to charge a specific fee to Borrower shall not be construed
as a pmhxbmon on of such fee Lender may not charge fees that are expressly prohibited by this
Security Ins

o1 law which sets maxmnum loan charges, and that law is finally interpreted so that
an.charges collected or o be collected 1 connection with the Loan exceed the permutted
hpdn charge shall be reduced by the amount necessary to reduce the charge to the permitted
sums already collected from Borrower which exceeded peomuited hmits will be refunded to
eRIngy choose to make this refund by reducmg the principal owed under the Note or by malung
t to Borrower If a refund reduces pnncipal, the reductran will be freated as a partlal prepayment
ayment charge {whether or not a prepayment charge 1s provided for under the Note) Borrower’s

Loan No- 0000473436
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acceptance of any such refund mmade by direct payment to Borrower will constrtute a waiver of any right of actron

| Borrower might have arising out of such overcharge
15, Notices All notices given by Borrower or Lender m connection with this Security Instrument
1 watmg Any notice to Borrower 1 connection with thus Security Instrument shall be deemed to have b
1o Borrower when malled by first class mail or when actually delivered to Borrower's notice address if sent by
means Notice to any one Borrower shall constitute notice to all Borrowers unless Applicable Law exp

specifles a procedure for reporting Borrower's change of address, then Borrower shall oo
address through that specified procedure There may be only one designated notice address
Instrument af any one tme Any notice to Lender shall be given by delivering it or by mailing

Law requrement will satisfy the correspondmng requirerent under this S¢ :
. 16. Governing Law; Severability; Rules of Construction. This £ i ent-shéll be governed by
federal faw and the law of the jurisdichion in which the Property 1s lofa : i
thus Security Instrument are subject fo any requrements and limitation
: explictly or mmpheidy allow the parties fo agree by contract or it mig
. coastrued as a prolubition agawst agreement by contract In the evest tha g
! Instrument or the Note confhicts with Applicable Law, suchys other provisions of this Security
Instrument or the Note which can be given effect without the rqnilicting pxovisxon
As used in tus Security Instrument {a) words of the mascgling gender shall mean and include corresponding
' teuter words or words of the femunne gender, {b) words 1p_the si ar.shall ruean and include the plural and vice

ay Applicable Law mught
such silence shall not be

18 Transfer ofihc Pmperty araB

mn the Property" means any legal or beneficral es{ i f mduding, but not homited to, those beneﬁcml
mferests transferred in a bond for deed, contract fordess et sales contract or escrow agreement, the mtent

‘ of which is the transfer of utle by Borrowers dte to a purchaser
If all or any part of the Property or gny e/Property 1s sold or transferred (or if Borrower is not

a patural person and a beneficial ip S\s4ld or transferred) wathout Lender's prior wrifen consent,
Lender may requre imraeduate pa secured by this Security Instrument However, thus option
shall not he exercised by Lenf peohibited by Applicable Law

If Lender exercuses thi Lendet~shall give Borrower notice of acceleration The notice shall provide

a perlod of not less tha :

Borrower must pay all suw

' expiration of this perlod,

Secunty Instrument If Borrower fails to pay these sums prior to the
¢ any remedies peromited by this Security Instrument without further

19 Borrower's After Acceleration I Borrower meets certain conditions; Borrower shall
have the right to ha of this Secunty Instrument discontioued at any time prior to the earhest of (a)
five days before sal by pursuant to any power of sale contained in this Securlty Instrument, (b )} such

pight specify for the termmation of Borrower's right to reinstate, or (<) entry of
Sectirfty Instrument  Those conditions are that Borrower {3} pays Lender 2ll sums which
ndes thus Secarity Instrument and the Note as if no acceleration had occurred, (b} cures any
eqahis or agreements, {c) pays all expenses mcurred In enforcing this Security Instrument,
ot hmited to, reasonable attorneys' fees, property inspection and valuation fees, and other fees
pgse of protecting Lender's mterest m the Froperty and rights ander this Security Instrursent,
ch attion as Lender may reasonably require to assure that Lender's interest in the Property and
Secunity Instrument, and Borrower's obhgation to pay the sums secured by thus Security
continue unchanged Lender may require that Borrower pay such reinstatement sums and expenses

Loan No: 0000473436
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1n one or more of the following forms, as selected by Lender () cash; (b) money order, (¢) certified check, bank
check, treasurer's check or cashier's check, provided any such check 1s drawn upon an institution whose deposits
are msured by a federal agency, instrumentality or entity, or {d) Electranic Funds Transfer, Upon remnstaieménb by
‘ Borrower, this Security Instrument and obligations secured hereby shall remain fully effectrve as if no accelera
! had occurred However, thus right o reinstate shall not apply w the case of acceleration under Section 18
20, Sale of Note, Change of Loaa Servicer, Notice of Grievance The Note or a partial interesf

{together with this Security Insirumnent) can be sold one or mare tumes without prior nofice to Borrou

might result in a chiange in (he entily (known as the “Loan Servicer") that collects Persodic Paymg

Note and this Secunity Instrument and performs other morigage loan servicing obhgations

Security Instrument, and Applicable Law There also mght be one or more changes of the Loas
to a sale of the Note If there 1s a change of the Loan Servicer, Borrower will be grven wrfte

3 (as either an mdividual
higant or the member of a class) that arzses from the other party's actions pursuant to ffus Securify Instrument or
. 3 py /reason of, this Security
. Instrument, untid such Borrower or Lender has notified the other party (with ¢ given nt compliaoce with

the requirements of Sectton 15} of such alleged breach and af]

correciive action provisions of this Section 20
21, Hazardous Substances. As used

defined as toxic or hazardous substances, polht

gasolme, kerosene, other flammable or toxic petrol

gxic pesticides and herbicldes, volatile solvents,
e matertals, (b) "Environmental Law" means federal
laws and laws of the junsdichon where 1 ted that relate to health, safety or environmental
a i asponse action, remedial achon, or removal action, as
defined m Envxronmenta] Law, at al Condition" means a condltion that can cause, coniribute
t to, or otherwise trigger an Eu Ax
Borrower shall not cause presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten t :
allow anyone else to do, an
creates an Eovironmental Cend

which, due (o the presence, use, or release of a Hazardous Substance,
the value of the Property The precedmg fwo sentences shall not apply fo
operty of small quantites of Hazardous Substances that are geperally

consuraer products).

y govern il or regulatory agency or private parly mvolving the Property and any Hazardous
Substance o nmental Law of which Borrower has actual knowledge, (b) any Environmental Condition,

ig Property If Borrower learns, or 1s notified by any governmental or regulatory authority,
that any removal or other remediation of any Hazardous Substance affecting the Property is
wer shall promptly take all necessary remedtal actions m accordance with Environmental Law
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NON-UNIFORM COVENANTS Borrower aud Lender further covenant and agree as follows

under Section 18 unless Applicable Law provides otherwise). The notice shall specify, (2) the defy
action required to cure the defanlt; (¢) a date, not less than 30 days from the date the notic.is
Borrower, by which the default must be cured; and (d) that farhrs to cure the default om or befare the-date
specified m the notice may result in sceeleration of the sums secured by this Security Insh Gpacnt aid

the Property, The notles shall forther inform Borrower of the right to remstate after g :
right to bring & court action fo aseert the non-existence of a default or any other d
acceleration and sale. If the default is not cured on or before the date specified in the

reasoneble attorneys' fees and costs of title evidence,
If Lender mvokes the power of sals, Lender shall execute or £a

at public auction to the highest hidder at the tme and pls
sale in one or mare parcels and in any order Trustee dete
parcel of the Property by public announcement at the
or 5 designee ruay purchasge the Property at any sale

Trustee shall deliver to the purchaser Trustes : ying the Property without any covenant or
warranty, expressed or imphed. The recita /s dgeg-4
of the statements made therem. Trustee shall g proceedy of the sale in the following arder; (a) to all

eg. Trustee may postpone sale of all or any
of any previoudly scheduled sale Lender

expenses of the sale, mcluding, but not limited 3 ustee's and attorneys' fees; (b) to all sums
secured by this Secursty Instrament; and the person or persons Isgally entitled to it
23. Reconveyance, Upon payment frall s d by this Securlty Instrument, Lender shall request

ecurity Instrument and all notes evidencing debt secured
nvey the Property without warranty {o the person or
shall pay any recordation costs Lender may charge such
per(y, but only if the fee is pald to a third party (such as the
the fee 18 permitted under Apphicable Law

persons legally entitled fo it
person or persons a fee forye

e Wathout conveyance of the Property, the successor trustee shall succeed
ed upon Trustee herein and by Applicable Law
pn assumption of (his Joan, Lender may charge an assumption fee of U S

trustee {o any Trustee appolrg
to all the tifle, power and

Loan No: 0000479436
NEV. mglc Family—Fannie Mae/Freddic Mac UNIFORM INSTRUMENT wnth MERS Form 3029 1/01
DRAW MERS NV CVL DT 12 WPF (0101DOCS\DEEDS\CVL\NV_MERS CVL) (page 12 of 13 pages)

BRECK000042




s

Ere Y

numnwfmmmmlwmmnnum}’? W50 oasetzn

w.ud

BY SIGNING BELOW, Borrower accepls and agrees ta the terms and covenants cortamed in this Secunty

Instrument and in any Rider execuled by Borrower and recorded wath it

Faa P
ﬁ’@i’ /‘éfL 7<\?f €d e s
VICENTA LINCICOME ~Borrawer -Borra
(Seal} Q (Seal)
-Burrower wer

///@'ﬂjﬁu %7.& (7 S

/ 7
STATE OF NEVADA, ( /@ faz o L (/{ W

-Borrower \\aog -Borrower
. n , 479436

Thus instrument was acknowledged befgre me on ; 7 1

,/uf/ﬁgﬂi P

sion Bxpwres /7~ 4/_5 4

f/MIffm‘-@?f/

o o ol e Wwfffffmg
% CAROL COSTA \
NOTARY PUBLIC
STATE OF NEVADA
megz o215 My Appt Exp Nov 4,‘@
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ADJUSTABLE RATE RIDER
(1 Year LIBOR Index - Rate Caps)
(Assumable after Initial Peried)

THIS ADJUSTABLE RATE RIDER s made this  23rd  d
2007 , and 15 incorporated mto and shall be deemed to amend an
or Security Deed (the "Security Instrument") of the same date given by
the Borrower's Adjustable Rate Note {the "Note") to
SIFRRA PACIFIC MORTGAGE CCOMPANY, INC., A CALIFU
of the same date and covering the property described i the Secunty

ge; Deed of Trust,
ower") to secure

-

{the "Lender")

70 RIVERST RIVE

DAYTON, NV 3
{Property Address]
THE NOTE CONTAINS PROVISIONS AL HANGES IN THE INTEREST
RATE AND THE MONTHLY OTE LIMITS THE AMOUNT
BORROWER'S INTERESTRATE CAN G ONE TIME AND THE MAXIMUM
RATE BORROWER MUST PAY.

ay change on the first déy of JUNE 2017 , and may change on
flgr Each date on which my mnferest rate could change 1s called a “Change Date "

t Change Dafe, my nterest rate will be based on an Index The."Index" 1s the ane-year
Rate {("LIBOR"} which 15 the average of inferbank offered rates for one-year U S

Loan No: (0000473436
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dollar-denomnated deposits 1o the London market, as published i The Wall Street Journal The
figure availzble as of the date 45 days before each Change Date 15 called the "Cuyrrent Index '

able
wmformation The Note Holder will give me notice of this choice
(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate

TWO AND ONE QUARTER percentage g 2. %)
to the Current Index The Note Holder will then round the result of this addsion to e-gighth of one
percentage point {0 125%) Subject to {he limuts stated m Section 4(D) beloy will be my new

wnterest rate untid the next Change Date
The Note Holder wall then determine the amount of the monthd
the unpatd principal that I am expected to owe at the Change Date in
rate 10 substantially equal payments The result of this calculation will be the new amon{ of my monthly payment
(D) Lunris on Interest Rate Changes
The 1nterest rate I am required to pay at the first Chrange Date will notbe greater than 11 875 % or less
than 2.250 % Thereafter, my wnterest rate
Date by more than THO percentage ponts {
been payng for the preceding 12 months My interest rate
(B) Eifectve Date of Changes

%) from the rate of interest I have
greater than 11.875 %

payment beginning on the first monthly pa)@nt dafe hfig hafige Date until the amount of my monthly
payment changes again
(F) Notice of Changes

The Note Holder will deliver or mai] f any changes 1 my inferest rate and the amount of

my monthly payment before the effective datg’of any The potice will include information required by law
to he given fo me and also the ﬂ&and telephone number of a person who will answer any question I may have
regarding the notice

BENEFICIAL INTEREST IN BORROWER
EREST RATE CHANGES UNDER THE TERMS STATED IN
A 18 OF THE SECURITY INSTRUMENT SHALL BE IN

Loan No: 000047%436
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this Secunity lostruraent However, thus option shall ot be exercised by Lender of su
prohubited by Applicable Law
I Lender exercises this ophon Lender shall give Borrower notice of acceleraty
shall provide a pertod of not less than 30 days from the date the notice 13 given jna
Sectron 15 withm which Borrower must pay all sums secused by this Security Instra
faills to pay these sums prior to the expiration of this peried, Lender ma
permutted by flus Security Instrument without further notice or dema

2 AFTER MY INITIAL INTEREST RATE CHANGES TATED IN SECTION
4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT DESCRIBED IN SECTION
11(A) ABOVE SHALL THEN CEASE TO BE IN EFFECT, A OVENANT 18 OF THE

SECURITY INSTRUMENT SHALL INSTEAD BE DESCRIBED A

Transftr of the Property or a Beneficial In
"Intterest In the Property” means any legal or benefiey

to a purchaser

If all or any part of the Pmper@
Borrower is not a naturaf person and a be
Lender’s prior written consent, Lender ma
this Secunity Instrument However,
prohibifed by Applicable Law Lendgr 4

tmediate paymen( in full of all sums secured by
ot be exercised by Lender of such exercise is
ercise this option if (a) Borrower causes to be
to evaluate the mtended transferee as 1f a new loan .
were being made to the tihsterag, ahd (b ef Teasonably determmnes that Lender's secunity will
not be impaired by the 4T 35 a the risk of a breach of any covenant or agreement in

able Law, Lender may charge a regsonable fee as a condition
2 ption Lender may also require the transforee to sign an
2Hle to Lender and (hat obligates the transferee (o keep all the

q the Note and 1o this Secynty Instrument Borrower will continue (o
d $Ris Security Instrumeni unless Lender releases Borrower m writing

e option {0 require immediate payment m full, Lender shall give Borrower
otice shall provide a perzod of not less than 30 days from the date the
dnce with Section 15 within which Borrower must pay all sums secured by
nent” )T Borrower fails to pay these sums prior to the expiration of this period,
any remedies permitted by this Secunty Jastrument without further notice or

assumphion agreemes{ A
promuses and agregme

Loan No: 0000478436

MULTISTATE ADIUSTABLE RATE RIDER-{ Year LIBOR Index (Assumable after IP)-Sigle Famuly Frodds Mac Unform Instroment
Form 5131 3/04
ARM RIDER 5131 3 WPF (f \OPSSHAREW 101 DOCS\RIDERS\CVLAMXFHS5131 ARM) (Page 1 of 4)
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenanis contamed i djus
Rate Rider
e
. / ‘ 7 Q
f// Ceryi, jﬁfmf I ' ' (Sead)
VICENTA LINCICOME “Borrower O %mwer
{Seal) 7 {5eal)
Borrower / (\/ \_/ “Borrower
{Seaf) g\ (Seal)
-Borrower V -Borrower
{Sea) {Seat)
-Barrower -Borrower
E [Sign Origmal Onlyf
o @ Loan No: 0000479436

MULTISTATE ADTUSTABLE B R able afier TE)-Single Famdly Froddio Mao Tntform Instrament
) Foem 5131 3/04
DRAW 0304 MX CVL ARM RIDY RE (PAQPSS 1DOCS\RIDERS\CVLAMXFHE131 ARM} (Fage 4ol )
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INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE RIDER

Property Address 70 RIVERSIDE DRIVE
DAYTON, NV 89403

007 .
Jer"} dated the same date

THIS ADDENDUM s made s 23rd day of MAY
and is sacorporated into and intended to form a part of the Adjustable Ra
as this Addendura executed by the undersigned and payable to

SIERRA FACTFIC MORTGAGE CQMPANY, INC., A CALIFUR o {the "Lender")

THIS ADDENDUM supersedes Section 4(C) of the Rader None of the otherprowsrbns of the Rider are changed
by this Addendum

4, INTEREST RATE AND MONTHLY PAYMENT CHANG

{C) Calculation of Changes
Before each Change Date, the Ng’t}. lde @ e my new interest rate by addmng

TWO AND ONE QUARTER percentage pomts ( 2,250 %)
to the Current Index for such Change Date der will theu round the result of this addition to the
nearest one-exghih of one percentage pomt to the limits stated in Section 4(D), this rounded
amount will be my new inferest 1@111:111

s will be the amount of my monthly payment until the earher
eredtyOnly Period unless I make a voluntary prepaymant of prmeipal
repafment of principal duriag the Interest-Only Period, my payment
pey d to the amount necessary fo pay interest af the then current interest

rate on the lower principal balanse “A{ the exid of the Interest-Only Period and on each Change Date thereafter, the
Note Holder will deteryatie the of the monthly payment that would be sufficient to repay i full the unpad

e at the end of the Interest-Only Pertod or Change Date, as apphicable, in equal

of the next Change Date
durmng such pertod If [

the remamning term of the Note The result of this calculation will be the new amount of
After theexd of the Interest-Only Pertod, my payment amount will not be reduced due to

Loan No: 0000479436

INTEREST O] ADDENDUM TO ADJUSTABLE RATE RIDER 5/1 LIBOR ARM -~ MULTISTATE
W MX CY 10 ADNDM RIDER 1 WPF (0101DOCS\RIDERS\CVENMXIO_ADN RID}) 03/0y
603F

(page 1 of 2 pages)
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contamed {

Rider A

, s
’2'4‘ N/ H] ne’
g e /*tj{éf"\(/u@( Co/n& ~{seal

Y
3
cpa

o,

HIIIIIIIEHl,‘lllllﬁﬂllllBllllﬂﬂlmml

p5/25/2007
497150 018 of 20

/2NN

AN

VICENTA LINCICOME

-Borrower

(Seal)

(Sea)
-Borrower @ \@mwu
(Seal) F % (Seal)

-Borrower

{Seal}

-Borrower \—/
(e <;:>>

-Borrower

{Seal)

INTEREST ONLY ADDENDUM T}
DRAW MX CVL ARM 10 ADND

~Borrower

N
G

Loan No:

I L) R 5/1 LIBOR ARM —~ MULTISTATE
10, IDERS\CVLAMXIO_ADN RID)

-Barrower

[Sign Origmal Only]

0000479436

01/01
603F
(page 2 of 2 pages)
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EXHIBIT "A"
LEGAL DESCRIPTION

OrderNo: 06041897-JA

The land referred to herein is azituated in the Stat
County of LYON, desgscribed as follows:

LOT 42 AS SHOWN ON THE OFFICIAL MAP OF GOLD
PHASE 2, FILE IN THE OFFICE OF THE LYON
ON OCTORBER 20, 2005, A3 DOCUHMENT NO. 3§

ASSESSOR'S PARCEL NO. 025-401-1

* BRECK000050
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APN: 02940117

WHEN RECORDED MAIL TO:
Sables, LLC
clo Zieve Brodnax & Steele

3753 Howard Hughes Parkway, Suite 200

Las Vegas, Nevada 89169

ey

DOC# 572258

11/03/2017 10:29AM
OFF1cia1 Record
Requested B

SERVICELINK TITLE AGENCY INC.
Lyon County - N

Dawna L. Warr -
Page: 1 of 6 e
Recorded By BKC

L

0572258

TS No, : 16-42397

PAYMENTS IT MAY BE SOLD WITHOUT ANY COURT AC you may have the legal

and expenses within the time permitted by law for reins %
(5) business day prior to the date set for the sale of your prope
may be set untll three months from the date this lce § D
recordation appears on this notice). This amount Is 265357 2

your account becomes current.

our past due payments plus permuied costs
ent of your account, which is normally five
ursuant to NRS 107.080, No sale date
may be recorded (which date of
as of 10/31/2047 and will increase untit

NOTICE 1S HEREBY GIVEN THAT: SABLES, a hmlted liability company is either the

original trustee, or the duly appointed su

MARRIED WOMAN, as frustorAq sec

Systems, Inc., as nominee fg

provideé proof of insurance.

ee, or acting as agent for the Trustee or the
/23/2007, executed by VICENTA LINCICOME, A
in favor of Mortgage Electronic -Registration
ORTGAGE COMPANY, INC. its successors and
ment no. 407150 The subject Deed of Trust was
nt recorded as Instrument 475808 and recorded on
e County recorder of Lyon, County, Nevada securing,

BRECKG00060
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T.S. No.: 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan docu

That by reason thereof the present Beneficiary under such deed of Trust has execut
said duly appointed Trustee a written Declaration of Default and Demand for Sale and
sald duly appointed Trustee such Deed of Trust and all documents evidencin

.. H
payable and has elected and does hereby elect to cause the trust property, @

Interest which would not be due had no default occymed. As to owner-occupied property, where
ended to 5 days prior to the date of sale
t to bring a court action to assert the

O

PROF-2013-M4 Legal Title Trust, by U.S. Ban

c/o Fay Servicing, LLC

¢lo SABLES, LLC, a Nevada limited liability compan
'3753 Howard Hughes Parkway, @ite 20

Las Vegas, NV 89169

Beneficiary Phone; 800-495-11
Trustee Phone: (702) 664

To reach a person with authority o negatiale a loan modification on behalf of the lender;

Lauren Jowers
800-485-7166

hstanding the fact that your property is in foreclosure, you may offer your
provided the sale Is concluded prior to the conclusion of the foreclosure.
MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

Attached hergto,and incorporated hereln by reference is the Affidavit of Authority in Support of Notice
efatllt ang Election to Sell pursuant to NRS 107.080,

BRECK000061
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T.S. No.: 16-42397

You mas wish to consult a credit counseling agency to assist you, The Department of Housi
Urban Development (HUD) can provide you with names and addresses of local HUD a
counseling agency by calling thelr approved Local Housing Counseling Agency toll fregn
{800) 589-4287 or you can go to HUD's website: hitp://portal.hud.gov.

Dated: 11/1/2017 SABLES, LLC, a Nevada limited liability com
Sables, LLC
c/o Zieve Brodnax & Steele

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is aftached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA O 0 O

County of ORANGE

the basis of satisfactory evidence to be/tjfe pers hose name(s) is/are subscribed fo the within
oy executed the same in his/heri/their authorized .
the Instrument the person(s), or the entity upon

CHRISTINE D'BRIEN

WITNESS my hand and officia Notary Public - California 3
- Crangs County z

ﬂ L §Z5Y)  commisson # 2167087
Signature of Notary ; My Comm. Explres Oct 8. 2020 [
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Affidavit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
Re: TS# 16-42397
Borrower Name:  VICENTA LINCICOME
Property Address; 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

L VeronicaTalley | o the_ FOeciosure Speclalistf¥ay Servicing, LLC, the(g

I{(a).  The full name and business address of the current trustee of record for the Deed o

89169

1{¢). The full name and business address of the current
the Deed of Trust is PROF-2013-M4 Legal Tit]e

Title Trustee 60 Livingston Ave EP-MN-WS3
Services — PROF

1{d). The full name and business addres he
Trust is Fay Servicing, LLC, 440 S, LaSa

000, Chicago, IL 60605

ic record and the business records of the current
issued by a title insurer or title agent anthorized to do
f the NRS, the name of each assignee and each recorded

2. From my review of the
beneficiary and a title gya
business in this State px

The current beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
§ is i actual or constructive possession of the note secured by the Deed of Trust.

From my review of the documents of public record and the business records of the cument
Beneficiary, the current trustee has authority to exercise the power of sale with respect to the property

1
Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013

BRECK000063
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11/03/2017

[l 572258 ¥

encumbered by the Deed of Trust, pursuant to instruction from the current beneficiary of record and cyrrent
holder ofthe note secured by the Deed of Trust.

5. From my review of the documents of public record and the business records of

deficiency in performance of payment, avoid the exercise of the power of sale and reingta
conditions of the underlying obligation or debt existing before the deficiency in perfg
as of the date of the statement; (II) the amount in default; (JIT) the principal amount o

debt seoured by the deed of trust; (IV) the amount of accrued interest and late charges;
estimate of all fees imposed in connection with the power of sale; and (V
obtaining the most current amounts due and the local or toll-free teleph
LINCICOME may call to receive the most current amounts due and a recita

affidavit.
6. The borrower or obligor of the loan secured by the Dged of Trust ma;
800-495-7166 to receive the most current amounts due and a rec ation contained in this
Affidavit,
1 declare under penalty of perj e laws of the State of Nevada that the ingfs true and correct and that
this Affidavit was executed o y 20 .
By: Fa jeing, LLC, its attorney in fact
A ‘eronica Talley ~
N (1
\ oreclosure Specialist IV
@ (Title)
A notary public or other offic
verifies only the identity of the.
document to which this
n-uthfulnes;,@c" Thrasy, prival
State of LYW

who pmved to me on the basis of satxsfactory evidence to
arc subscnbed to t_hc within instrument and aclmowledgcd to me that he/she/they

i, ALLISON ANN JOMRETORe
S5 Notory public. State of Texos
E My Commisslof Expilas
Aprit 27, 2019

Sy
’(,"F of \5&
"

Affidavit of Authority to Exercise the Power of Salz:
Revised /172013
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Declaration of Mortgage Servicer
Pursuant to NR 107.510

T.5. Number: 16-42397
Borrower(s): VICENTA LINCICOME

Mortgage Servicer: Fay Servicing, LLC

property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage servj
declares that:

Lﬁ?s‘: mottgage servicer has contacted the borrowey

() ess the borrower’s financial situation and to &
avold a foreclosure sale”. Thirty (30) days, or mare,
contact was made,

2 D The mortgage servicer has exercised due diligence to contact th€ borrower
pursuant to NRS 107.510 (5), to “assess orrower’s financlal situation and
explore options for the borrower to avold foreclosure”. Thirty (30) days, or more,

rled, the Lender has foreclosed on 100 or
therefore, pursuant to NRS 107.460, the
provisions of NRS &7.400 0{107.56

S. DThe loan is

1 certlfy that this declara
evidence which the morg arvicerias reviewed to substantiate the borrower’s default and
the right ta foredo ing_the borrower's loan status and loan information.

Dated:

Page 1
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Doc #: 587470

40/12/2018 02:27 PM Page: 1 of2

OFFICIAL RECORD
APN No.: 029-401-17 Requested By: SERVICELINK TITLE AGENCY INC
. . Lyon County, NV
[Recording requested py.] Dawna L. Warr, Recorder
[When recorded mail to:] : Fee: $38.00 RPTT: $0.00
Sables LL.C Recorded By: mkassebaum
c/o Zieve Brodnax & Steele
9435 West Russell Road, Suite 120

Las Vegas, Nevada 89148

T.S. No. 1642397

0
NOTICE OF TRUSTEW

YOU ARE IN DEFAULT UNDER A DEED OF DATED 5/23/20607. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY LD AT A PUBLIC SALE, IF YOU NEED
AN EXPLANATION OF THE NATURE OF THE PRO G AGAINST YOU, YOU SHOULD
CONTACT ALAWYER.

A public auction sale to the highest bidder for sash, ca 2
by a state or federal credit union, or a check dréw d st deral savings and loan association, or savings
association, or savings bank specified in Section e Fimipéial Code and authorized to do business in this
state will be held by the duly appointed trust be of all right, title, and interest conveyed to and now
held by the trustee in the hereinafter describ snd pursuant to a Deed of Trust described below. The
sale will be made, but without covenan

charges and expenses of the Trusteg/Tor the tota tnt (at the time of the initial publication of the Notice of Sale)
reasonably estimated to be/sgt fopth below, argount may be greater on the day of sale.

Duly Appointed Trustee: Sable €, @ Nevada Limited Liability Company
Recorded 5/25/2007, 23 g ; o. 407150, The subject Deed of Trust was modified by Loan
nstrument 475808 and recorded on 5/4/2011 Official Records in the

Date of Sale: 11/9/2018 at 11:00 AM

BRECKO000066




—

: ' 587470 10/12/2018 Page 2 of 2

Place of Sale: 31 S. Main Street Yerington, Nevada 89447
Lyon County Courthouse
Estimated Sale Amount: $666,632.22
Street Address or other commmon designation of real property: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

APN.No.: 029-401-17

The undcrsigned Trustee discleims any liability for any incorreciness of thc su‘cct ad Bss ©

location of the property may be obtamcd by sending a written request to the beneficia
date of first publication of this Notice of Sale. .

Date; 10/11/2018
Sables LLC, a Nevada Limite
c/o Zieve Brodnax & Steele
9435 West Russell Road, S
Las Vegas, NV 89148

Phone: (702) 948-8565

A notary public or other officer completing
certificate verifies only the identity of the i
who signed the docurnent to which this ce cate 1s

attached, and not the truthfulne curacy\ onyalidity)
of that dacument.

State of CALIFORNIA
County of ORANGE

On 10/11/2018, before me, .1
on the basis of satisfactgryevide

! btary Public, personally appeared Michael Busby who proved to me
be the person(s) whose name(s) is/are subscribed to the within instrument

RJURY under the laws of the State of California that the foregoing paragraph is

d official seal. ] i A. J. BUCKELEW [
S Notary Public - California

§ e : Orange County g
o) Commission ¥ 2255941
My Comm. Explres Aug 24, 2022 ‘

THIS FIRM IS ATTEMPTING TO COLLECT A DEBT AND
ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.
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