IN THE SUPREME COURT OF THE STATE OF NEVADA

ALBERT ELLIS LINCICOME, JR. and NEVADA SUPREME COURT
VICENTA LINCICOME, CASE NO.: 84238
Appellants, Electronically Filed

\"

SABLES, LLC, A NEVADA LIMITED
LIABILITY COMPANY, AS TRUSTEE
OF THE DEED OF TRUST GIVEN BY
VICENTA LINCICOME AND DATED
5/23/2007; FAY SERVICING, LLC, A
DELAWARE LIMITED LIABILITY
COMPANY AND SUBSIDIARY OF
FAY FINANCIAL, LLC; PROF-2013-M4)
LEGAL TITLE TRUST BY U.S. BANK, )
N.A., AS LEGAL TITLE TRUSTEE;
BANK OF AMERICA, N.A ;
BRECKENRIDGE PROPERTY FUND
2016, A UTAH LIMITED LIABILITY
COMPANY; NEWREZ, LLC, D/B/A
SHELLPOINT MORTGAGE
SERVICING, LLC,; 1900 CAPITAL
TRUST II, BY U.S. BANK TRUST
NATIONAL ASSOCIATION; AND
MCM-2018-NPL2,

Respondents.
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APPELLANTS’ OPPOSITION TO MOTION TO DISMISS APPEAL

COME NOW, APPELLANTS ALBERT ELLIS LINCICOME and
VICENTA LINCICOME, by and through their attorney, Michael G. Millward,
Esq., of Millward Law, Ltd., and hereby oppose Respondent Breckenridge
Property Fund 2016, LLC’s Motion for Dismissal.

I. INTRODUCTION

Respondent Breckenridge Property Fund 2016, LLC (hereinafter
“Breckenridge”), filed its motion to dismiss this appeal alleging that Appellants
have “wrongfully filed” a second appeal after their first appeal was dismissed as to
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Breckenridge. ' Breckenridge asserts that the Appellants’ purpose in filing the
appeal was “to extract settlement of Breckenridge.”” Id.

Breckenridge is wrong. Appellants did not and would not file an appeal for
an improper purpose. Appellants brought this appeal because the district court’s
recent orders confirm that all of Breckenridge’s claims have been adjudicated,
abandoned, or otherwise rendered moot.

Accordingly, this Court should conclude that it has jurisdiction to review the
orders subject to this appeal pursuant to NRAP 3A(b)(1).

II. PROCEDURAL AND FACTUAL HISTORY

1. On 11/3/2017, after Appellants were denied the opportunity to make
payments upon their modified home loan for several years, the beneficiary of the
Deed of Trust caused the Trustee to initiate foreclosure proceedings and record a
Notice of Default and Election to Sell. >

2. On 10/12/2018, the Trustee recorded its Notice of Trustee’s Sale (“NOS”)
setting the foreclosure sale of Appellants’ home to occur 11/9/2018. *°

3. On 11/7/2018, Appellants filed their Complaint and their TRO Application

with the district court and at the hearing on 11/20/2018 the district court granted

' See Breckenridge’s 3/16/2022 Motion to Dismiss Appeal, p.3.
21d.
3 Notice of Breach and Default and Election to Sell the Real Property under Deed
of Trust dated11/1/2017 attached as Exhibit 1.
* Notice of Trustee’s Sale dated 11/9/2018 attached as Exhibit 2.
5
Ex.2,p.1.



Appellants’ application for a preliminary injunction, but also required a
$172,610.67 bond be posted by 12/20/2018. °

4. On 12/31/2018, the district court entered its written order upon its findings
and conclusions of law enjoining Sables from selling Appellants’ home “until
further order of the Court.”” Six days later, Sables sold Appellants’ home at
foreclosure.

5. On or about 10/3/2019, Breckenridge filed its Intervenor’s Counterclaim. 8
6. Appellants were granted leave and on 12/20/2019 filed their Second
Amended Complaint. °

7. On or about 10/2/2020, Breckenridge filed its Crossclaim Against Prof-
2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee. "’

8. On 3/18/2021, Breckenridge filed its Motion for Summary Judgment
Against Plaintiff. "'

9. On 6/23/2021, the district court entered its Order Denying Plaintiffs’

¢ Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction dated 11/7/2018 (internal exhibits omitted) attached as
Exhibit 3.

7 Order dated 12/31/2018 attached as Exhibit 4.

8 Intervenor’s Counterclaim dated 10/3/2019 attached as Exhibit 5.

? Second Amended Complaint dated 12/20/2019 (internal exhibits omitted)

attached as Exhibit 6.

' Breckenridge’s Crossclaim Against Prof-2013-M4 Legal Title Trust, by US Bank
National Association, as Legal Title Trustee dated 10/2/2020 attached as Exhibit 7.

" Breckenridge MSJ Motion attached as Exhibit 8.
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Motion for Summary Judgment/Granting Motions for Summary Judgment filed by
BANA, Prof-2013 M4 Legal Trust, US Bank and Fay Servicing (‘“Second MSJ
Order”). '* On the same day the district court entered its Order on Breckenridge
Motion for Summary Judgment (“Breckenridge MSJ Order”). °

10.  On 7/19/2021, Appellants filed their Notice of Appeal with the Nevada
Supreme Court under Case No. 83261. '

I11.  On or about 7/19/2021, Breckenridge filed with the district court its Motion
for Attorney’s Fees and Costs, therein requesting relief as the “prevailing party.”"”
12.  On 8/5/2021, Appellants filed with the district court Plaintiffs’ Opposition
to Breckenridge Property Fund 2016°s Motion for Attorney Fees and Costs. '°

13.  On or about 9/1/2021, Breckenridge filed its Reply in Support of its Motion

for Attorney Fees and Costs. '’

14.  On 9/9/2021, Breckenridge filed its Motion for Entry of Order Granting

'2 Order Denying Plaintiffs’ Motion for Summary Judgment/Granting Motions for
Summary Judgment filed by BANA, Prof-2013 M4 Legal Trust, US Bank and Fay
Servicing dated 6/23/2021 attached as Exhibit 9.

" Order on Breckenridge Motion for Summary Judgment dated 6/23/2021
attached as Exhibit 10.

'* Notice of Appeal dated 7/19/2021 attached as Exhibit 11.

"> Motion for Attorney’s Fees and Costs dated 7/19/2021 attached as Exhibit 12.

' Plaintiffs’ Opposition to Breckenridge Property Fund 2016’s Motion for
Attorney Fees and Costs dated 8/5/2021 attached as Exhibit 13.

' Breckenridge’s Reply in Support of its Motion for Attorney Fees and Costs dated
9/1/2021 attached as Exhibit 14.



Permanent Writ of Restitution and Payment of Overdue Rents.'®

15.  On 9/15/2021, Appellants filed with the district court their Motion for Stay
Pending Appeal.

16.  On 9/24/2021, Appellants filed with the district court their opposition to
Breckenridge’s motion for permanent writ of restitution. *°

17.  On 10/1/2021, Breckenridge filed with the district court its Opposition to
Plaintiff’s Motion to Stay Pending Appeal.*

18.  On 10/6/2021, Breckenridge filed with the district court its Reply in Support
of Motion for Entry of Order Granting Permanent Writ of Restitution and
Payment of Overdue Rents. **

19.  On 10/13/2021, the district court held a hearing on Breckenridge’s writ of

restitution and upon Appellants’ motion for stay pending appeal. **

20. On 11/5/2021, the district court entered its order regarding Breckenridge’s

'S Motion for Entry of Order Granting Permanent Writ of Restitution and Payment
of Overdue Rents dated 9/9/2021 attached as Exhibit 15.

¥ Motion for Stay Pending Appeal dated 9/15/2021 attached as Exhibit 16.

0 Opposition to Breckenridge Property Fund 2016’s Motion for Entry of Order
Granting Permanent Writ of Restitution and Payment of Overdue Rents dated
9/24/2021 attached as Exhibit 17.

' Opposition to Plaintiff’s Motion to Stay Pending Appeal dated 10/1/2021
attached as Exhibit 18.

> Reply in Support of Motion for Entry of Order Granting Permanent Writ of
Restitution and Payment of Overdue Rents dated 10/6/2021 attached as Exhibit 19.
> Order Granting Ex Parte Application for Order Shortening Time for Hearing on
Breckenridge Property Fund 2016’s Motion for Entry of Order Granting
Permanent Writ of Restitution and Payment of Overdue Rents dated 9/28/2021
attached as Exhibit 20.



Motion for Entry of Order Granting Permanent Writ of Restitution and Payment
of Overdue Rents and Plaintiffs’ Motion for Stay Pending Appeal. ** Thereafter,
on 11/22/2021, the district court entered its Permanent Writ of Restitution. >
21.  On 12/15/2021, Appellants were removed from their home by the Lyon
County Sheriff’s Department.
22.  On 1/19/2022, the district court entered its Order on Attorney’s Fees and
Costs, determining Breckenridge to be the prevailing party in the action entitled to
attorney’s fees pursuant to NRS 18.010(2) on the basis that the action was
“maintained without reasonable grounds.” *°
23.  On 1/19/2022, this Court entered its Order Partially Dismissing Appeal
granting Breckenridge’s motion to dismiss Breckenridge from the appeal, filed in
Nevada Supreme Court Case No. 83261. %’
III. ARGUMENT
Breckenridge seeks dismissal of this appeal upon the basis that this Court’s

1/19/2022 Order Partially Dismissing Appeal, entered in Case No. 83261, partially

dismissed Appellants’ appeal as it pertains to the district court’s 6/23/2021 Order

** Order Concerning: Breckenridge Property Fund 2016, LLC’s Motion for Entry
of Order Granting Permanent Writ of Restitution and Payment of Overdue Rents
and Plaintiffs’ Motion for Stay Pending Appeal dated 11/5/2021 attached as
Exhibit 21.

> Permanent Writ of Restitution dated 11/22/2021 attached as Exhibit 22.

*® Order on Attorney’s Fees and Costs dated 1/19/2022 attached as Exhibit 23.

*" Order Partially Dismissing Appeal dated 1/19/22 attached as Exhibit 24.
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on Breckenridge Motion for Summary Judgment (“Breckenridge MSJ Order”). **
Breckenridge asserts that this appeal was “wrongly filed” because this Court has
determined that the Breckenridge MSJ Order “is not an appealable order.” *°

Breckenridge is wrong. This appeal is properly brought before this Court
now that the district court has confirmed that all of Breckenridge’s claims have
been adjudicated, abandoned, or rendered moot.

On 1/19/2022, in Case No. 83261, this Court entered its Order Partially
Dismissing Appeal which therein dismissed Appellants’ appeal of the
Breckenridge MSJ Order on the basis that “it does not dispose of all the claims and
issues raised by Breckenridge.” *°

This Court stated that the Breckenridge MSJ Order “does not appear to
resolve Breckenridge's claims for slander of title, writ of restitution, unjust
enrichment, and rent or monies for possession of the subject property, or award any
amount of damages for these claims.” Id. at p.2.

In the district court’s 1/19/2022 order on Breckenridge’s 7/19/2021 Motion

for Attorney’s Fees and Costs it found Breckenridge to be the prevailing party and

awarded judgment in the amount of $44,648.00 in attorney’s fees and $3,788.01 in

28
Ex. 24.

** See Breckenridge’s 3/16/2022 Motion to Dismiss Appeal, pp.1-3.

Y Ex. 24, p. 1-2.



31 32

costs. The district court’s 1/19/2022 order is a final and appealable post

judgment order. ** **

The district court has also entered additional orders resolving Breckenridge’s
other claims. On 9/9/2021, Breckenridge filed its Motion for Entry of Order
Granting Permanent Writ of Restitution and Payment of Overdue Rents, therein
seeking a permanent writ of restitution, but also damages for unpaid rents upon its
claim for rents and unjust enrichment. *°

In the district court’s 11/5/2021 Order upon Breckenridge’s Motion, it
denied Breckenridge’s motion as it pertains to unpaid rents and unjust
enrichment.*

Based upon the district court’s 1/19/2022, 11/22/2021, 11/5/2021 orders,

and the 6/23/2021 summary judgment orders, all claims in this case have been

adjudicated.

3 Ex. 12, p.10 (stating that Breckenridge is “entitled to an award of attorney fees
and costs based upon NRS 18.020(b).”)

2 Ex. 23, pp.10-11.

33 Smith v. Crown Financial Services of America, 111 Nev. 277, 890 P.2d 769,
1995) (fn.2)(“The order of the district court awarding attorney fees and costs is a
special order made after final judgment. As such, it is appealable pursuant to
NRAP 3A(b)(2)”)(citing Schouweiler v. Yancey Co., 101 Nev. 827, 829, 712 P.2d
786, 787 (1985)."

* NRAP 17(B)(7) (jurisdiction over post judgment cases now reserved to the
Nevada Court of Appeals).

»Ex. 15, pp. 8-9.

% Ex. 21, pp.8. (“other relief sought in Breckenridge's Motion for Entry of Order
Granting Permanent Writ of Restitution and Payment of Overdue [Rent] is
DENIED.”)



24.  Breckenridge’s motion for summary judgment sought entry of judgment as
a matter of law upon its claim for quiet title, and upon its claim for restitution of
the property. *’ The district court granted Breckenridge’s motion for summary
judgment. ** Breckenridge’s Motion for permanent writ of restitution sought
1ssuance of a writ of restitution, and also damages for rents and upon its claim for
unjust enrichment. >> The district court granted Breckenridge’s requested relief as
to a writ of restitution and denied relief as to unpaid rents and unjust enrichment.*
Breckenridge’s crossclaim for wrongful foreclosure was a contingent claim
resolved by the district court’s 6/23/2021 summary judgment orders. *'
Breckenridge’s remaining claim for slander of title is consequently rendered moot
or abandoned by its Motion for Attorney’s Fees and Costs where it declared itself
to be the “prevailing party.” Furthermore, the order thereon as an appealable post
judgment order establishes that Breckenridge’s claims have been adjudicated.” *

* % Otherwise, Breckenridge could deliberately avoid appeal of the district

T Ex. 21, pp.6-9.

#Ex. 10.

¥ See Ex. 15, pp.8-9 (seeking upon “unjust enrichment and NRS 40.385 (3) that
Appellant be required to make “payment of all overdue rents”).

“See, Ex. 21.

*l Cf. Ex. 7; Ex. 9; Ex. 10 (Compare relief sought in Ex. 7 and relief granted in the
district courts June 23, 2021 summary judgment orders).

*2 See Ex. 12; Ex. 23.

* See Ex. 23.

* See NRS 18.010.

* See Smith, 111 Nev. 277, 890 P.2d 769 (fn. 2).
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court’s orders by declaring that claims remain to be adjudicated even though it has
already declared itself to be the prevailing party and received a judgment for fees
and costs.
IV. CONCLUSION

For the reasons stated above, this Court should find that Appellants’ appeal
of the cited district court orders is appropriate even after consideration of this
Court’s 1/19/2022 Order Partially Dismissing Appeal, entered in Case No. 83261.

Accordingly, this Court should conclude that above cited orders that
are the subject of this appeal are final orders resolving all of claims of the
parties in this matter and are reviewable pursuant to NRAP 3A(b)(1) and are
subject to this Court’s jurisdiction. Appellants respectfully request that
Breckenridge’s motion to dismiss this appeal be denied in its entirety.
Dated: March 23, 2022

MILLWARD LAW, LTD

Minden, NV 89423
(775) 600-2776
Attorney for Appellants
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Official Record

Requested By
SERVICELINK TITLE AGENCY INC.

Lyon County - NV

D . -
WHEN RECORDED MAIL TO: P;v:?al <I>-f GWarr Fgee:cos';g:.';o

Sables, LLC Recorded By BKC RPTT: $0.00

L QT
2

3753 Howard Hughes Parkway, Suite 200
0572258

APN: 029-401-17

Las Vegas, Nevada 89169

TS No.: 16-42397

NOTICE OF BREACH AND DEFAULT AND OF ELECTION TO
SELL THE REAL PROPERTY UNDER DEED OF TRUST

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR
PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT ACTION, and you may have the legal
right to bring your account in good standing by paying all of your past due payments plus permitted costs
and expenses within the time permitted by law for reinstatement of your account, which is normally five
(5) business day prior to the date set for the sale of your property pursuant to NRS 107.080. No sale date
may be set until three months from the date this Notice of Default may be recorded (which date of
recordation appears on this notice). This amount is $265,572.39 as of 10/31/2017 and will increase until
your account becomes current.

NOTICE IS HEREBY GIVEN THAT: SABLES, LLC, a Nevada limited liability company is either the
original trustee, or the duly appointed substituted Trustee, or acling as agent for the Trustee or the
Beneficiary under a under a Deed of Trust dated 5/23/2007, executed by VICENTA LINCICOME, A
MARRIED WOMAN, as trustor to secure obligations in favor of Mortgage Electronic Registration
Systems, Inc., as nominee for SIERRA PACIFIC MORTGAGE COMPANY, INC. its successors and
assigns, as Beneficiary, recorded 5/25/2007, instrument no. 407150 The subject Deed of Trust was
modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on
5/4/2011 of Official Records in the office of the County recorder of Lyon, County, Nevada securing,
among other obligations including

One note(s) for the Original sum of $381,150.00, that the beneficial interest under such Deed of Trust
and the obligations secured hereby are presently held by Beneficiary, that a breach of and default in the
obligations for which such Deed of Trust is security has occurred or that payment has not been made of.

The monthly instaliment which became due on 9/1/2008, along with late charges, and ali
subsequent monthly installments.

You are responsible to pay all payments and charges due under the terms and conditions of the
loan documents which come due subsequent to the date of this notice, including, but not limited
to; foreclosure trustee fees and costs, advances and late charges.

Furthermore, as a condition to bring your account in good standing, you must provide the
undersigned with written proof that you are not in defauit on any senior encumbrance and
provide proof of insurance.
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T.S. No.: 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to the
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan documents.

That by reason thereof the present Beneficiary under such deed of Trust has executed and delivered to
said duly appointed Trustee a written Declaration of Default and Demand for Sale and has deposited with
said duly appointed Trustee such Deed of Trust and all documents evidencing obligations secured
thereby and has declared and does hereby declare all sums secured thereby immediately due and
payable and has elected and does hereby elect to cause the trust property to be sold to satisfy the
obligations secured thereby.

NOTICE

You may have the right to cure the default hereon and reinstate the one obligation secured by such Deed
of Trust above described. Section NRS 107.080 permits certain defaults to be cured upon the Payment
of the amounts required by that statutory section without requiring payment of that portion of principal and
interest which would not be due had no default occurred. As to owner occupied property, where
reinstatement is possible, the time to reinstate may be extended to § days prior to the date of sale
pursuant to NRS 107.080. The Trustor may have the right to bring a court action to assert the
nonexistence of a default or any other defense of Trustor to acceleration and Sale.

To determine if reinstatement is possible and the amount, if any, to cure the default, contact:

PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee
c/o Fay Servicing, LLC

c/o SABLES, LLC, a Nevada limited liability company

3753 Howard Hughes Parkway, Suite 200

Las Vegas, NV 89169

Beneficiary Phone: B00-495-7166

Trustee Phone: (702) 664-1774

To reach a person with authority to negotiate a loan modification on behalf of the lender:

Lauren Jowers
800-495-7166

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

If you have any questions, you should contact a lawyer or the governmental agency that may have
insured your loan. Notwithstanding the fact that your property is in foreclosure, you may offer your
property for sale, provided the sale is concluded prior to the conclusion of the foreclosure.

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

Attached hereto and incorporated herein by reference is the Affidavit of Authority in Support of Notice
of Default and Election to Sell pursuant to NRS 107.080.
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T.S. No.: 16-42397

You may wish to consult a credit counseling agency to assist you. The Department of Housing and
Urban Development (HUD) can provide you with names and addresses of local HUD approved
counseling agency by calling their approved Local Housin% Counseling Agency toll free number:
(800) 569-4287 or you can go to HUD's website: http:/portal.hud.gov.

Dated: 11/1/2017 SABLES, LLC, a Nevada limited liability company, as Trustee
Sables, LLC

c/o Zieve Brodnax & Steele

Hughes Parkway, Suite 200

bvada 89169

MicHael Busby, Trustee Sale Officer

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 11/1/2017, before me, Christine O'Brien, personally appeared Michael Busby who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

CHRISTINE O'BRIEN
Notary Publi¢ - Calitornia 14
Orange County z

/7/@74/\ . SEY]  commission # 2\670527020
Signature of Notary = — ] 25 My Comm. Expires Oct8. ‘

WITNESS my hand and official seal.
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Affidavit of Authority

(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
Re: TS# 16-42397
Borrower Name:  VICENTA LINCICOME
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

I, Veronica Talley , am the__| Oréclosurs Specialigdfifiay Servicing, LLC, the current servicer for

the beneficiary of the deed of trust described in the notice of default and election to sell to which this affidavit is
attached (“Deed of Trust™). The following facts are based upon my personal review of documents that are of public
record in the State of Nevada and personal knowledge acquired by my personal review of the business records of the
beneficiary, which are within my custody and control. The business records of the beneficiary contain entries made
in the ordinary course of business at or about the time the events reflected therein occurred.

1(a).  The full name and business address of the current trustee of record for the Deed of Trust is Sables LLC, a
Nevada Limited Liability Company, 3753 Howard Hughes Parkway, Suite 200, Las Vegas, Nevada
89169

1(b). The full name and business address of the current holder of the Note secured by the Deed of Trust is
PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee 60
Livingston Ave EP-MN-WS3D St. Paul MN 55107, Attn: Structured Finance Services ~ PROF

1(c). The full name and business address of the current beneficiary for the obligation or debt secured by
the Deed of Trust is PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal
Title Trustee 60 Livingston Ave EP-MN-WS3D St. Paul MN 55107, Attn: Structured Finance
Services— PROF

1(d). The full name and business address of the current servicer for the obligation secured by the Deed of
Trust is Fay Servicing, LLC, 440 S. LaSalle St., Suite 2000, Chicage, IL 60605

2. From my review of the documents of public record and the business records of the current
beneficiary and a title guaranty or title insurance issued by a title insurer or title agent authorized to do
business in this State pursuant to Chapter 692A of the NRS, the name of each assignee and each recorded
assignment of the Deed of Trust.

2(a).  Assignee Name: PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal
Title Trustee
Instrument and Recording Information: Assignment of Deed of Trust recorded on 11/25/2016
Instrument No. 544042

2(b).  Assignee Name: Bank of America, N.A. Successor by Merger to BAC Home Loans Servicing, LP
FK A Countrywide Home Loans Servicing, LP
Instrument and Recording Information: Corporation Assignment of Deed of Trust recorded on
08/15/2011 Instrument No. 480360

2(¢).  Assignee Name: Bank of America, N.A. Successor by Merger to BAC Home Loans Servicing, LP
FK A Countrywide Home Loans Servicing, LP
Instrument and Recording Information: Assignment of Mortgage recorded on 11/10/2010
Instrument No 467719

3 The current beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
trustee is in actual or constructive possession of the note secured by the Deed of Trust.

4. From my review of the documents of public record and the business records of the current
beneficiary, the current trustee has authority to exercise the power of sale with respect to the property

1
Atfidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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encumbered by the Deed of Trust, pursuant to instruction from the current beneficiary of record and current
holder of the note secured by the Deed of Trust.

s. From my review of the documents of public record and the business records of the current
beneficiary, the beneficiary, servicer of the obligation, or an attorney of the beneficiary or servicer has sent
to VICENTA LINCICOME, a written statement of: (I) the amount of payment required to make good the
deficiency in performance of payment, avoid the exercise of the power of sale and reinstate the terms and
conditions of the underlying obligation or debt existing before the deficiency in performance or payment,
as of the date of the statement; (II) the amount in default; (111} the principal amount of the obligation or
debt secured by the deed of trust; (IV) the amount of accrued interest and late charges; (V) a good faith
estimate of all fees imposed in connection with the power of sale; and (VI) contact information for
obtaining the most current amounts due and the local or toll-free telephone number that VICENTA
LINCICOME may call to receive the most current amounts due and a recitation of the information in this
affidavit.

6. The borrower or obligor of the loan secured by the Deed of Trust may call Fay Servicing, LLC at

800-495-7166 to receive the most current amounts due and a recitation of the information contained in this
Affidavit.

I declare under penalty of perj he laws of the State of Nevada that the foregoing is true and correct and that
this Affidavit was executed o 20 .

By: Fay Servicing, LLC , its attorney in fact

Veronica Talley ~

i
(Print Name)
KURIEL

Q (Signature)
oreclosure Specialist [V

(Title)

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the

ruthfuiness, &cgracy, or vatidiry of that document.
Stateof ___| TS

T T TN WAV P

personally appeared, Veronica Tglley , who proved to me on the basis of satisfactory evidence to

be the person(s) whose name(s} is/are subscribed to the within instrument and acknowledged to me that he/she/they
exccuted the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I centify under PENALTY OF PERJURY that the foregoing paragraph is true and correct.

i, ALLISON ANN JOWRETONSE
> A %% Notory Public. Siote of Texas

o2 My COmmIssion exiles
Ry Apiit 27, 2019

Signature

2
Affidavit of Authonity to Exercise the Power of Sale
Revised 6/1/2013
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Declaration of Mortgage Servicer
Pursuant to NR 107.510

T.S. Number: 16-42397
Borrower(s): VICENTA LINCICOME
Mortgage Servicer: Fay Servicing, LLC
Property Address: 70 RIVERSIDE DRIVE

DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage servicer named below,
declares that:

1, The mortgage servicer has contacted the borrower pursuant to NRS 107.510 (2),
0 \assess the borrower’s financial situation and to explore options for the borrower to
avoid a foreclosure sale”. Thirty (30) days, or more, have passed since the initial
contact was made.

2. D The mortgage servicer has exercised due diligence to contact the borrower
pursuant to NRS 107.510 (5), to “assess the borrower’s financial situation and
explore options for the borrower to avold foreclosure”. Thirty (30) days, or more,
have passed since these due diligence efforts were satisfied.

3. D No contact was required by the mortgage servicer because the individual(s) did not
meet the definition of “borrower” pursuant to NRS 107.410.

a. During the preceding annual reporting period, the Lender has foreclosed on 100 or
fewer real properties located in this state and therefore, pursuant to NRS 107.460, the
provisions of NRS 107.400 to 107.560, inclusive, do not apply.

5. [ The loan is not a “residential mortgage loan” as defined in NRS 107.450.

I certify that this declaration is accurate, complete and supported by competent and reliable
evidence which the mortgage servicer has reviewed to substantiate the borrower’s default and
the right to foreclose, including the borrower’s loan status and loan information.

Dated: L/"r’ 20 / b / /_;-1

Page 1
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APN No.: 029-401-17
[Recording requested by:]

{When recorded mail to:}
Sables LLC
¢/o Zieve Brodnax & Steele

9435 West Russell Road, Suite 120
Las Vegas, Nevada 89148

T.S. No. 16-42397

NOTICE OF TRUSTEE'S SALE

10U ARE IN DEFAULT UNDER A DEED OF TRUST DATED 5/23/2007. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED
AN EXPLANATION OF THE NATURE OF THE PROCEEDING AGAINST YOU, YOU SHOULD
TCONTACT A LAWYER.

A public auction sale to the highest bidder for cash, cashier's check drawn on a state or national bank, check drawn
by a state or federal credit union, or a check drawn by a state or federal savings and loan association, or savings
association, or savings bank specified in Section 5102 of the Financial Code and authorized to do business in this
state will be held by the duly appointed trustee as shown below, of all right, title, and interest conveyed to and now
held by the trustee in the hereinafter described property under and pursuant to a Deed of Trust described below. The
sale will be made, but without covenant or warranty, expressed or implied, regarding title, possession, or
encumbrances, to pay the remaining principal sum of the note(s) secured by the Deed of Trust, with interest and late
charges thereon, as provided in the note(s), advances, under the terms of the Deed of Trust, interest thereon, fees,
charges and expenses of the Trustee for the total amount (at the time of the initial publication of the Notice of Sale)
reasonably estimated to be set forth below. The amount may be greater on the day of sale.

TRUSTOR:VICENTA LINCICOME, A MARRIED WOMAN
Duly Appointed Trustee: Sables LLC, a Nevada Limited Liability Cempany
Recorded 5/25/2007, as Instrument No. 407150, The subject Deed of Trust was modified by Loan
Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011 Official Records in the
office of the Recorder of Lyon County, Nevada, Described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate in the County of Lyon, State ofNevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of
the Carson River.

Date of Sale: 11/9/2018 at 11:00 AM

01276
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Place of Sale: 31 S. Main Street Yerington, Nevada 89447
Lyon County Courthouse
Estimated Sale Amount $666,632.22
Street Address or other common designation of real property: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

A.P.N.No.: 029-401-17

The undersigned Trustee disclaims any liability for any incorrectness of the strect address or other common
designation, if any, shown above. If no street address or other common designation is shown, directions to the
location of the property may be obtained by sending a written request to the beneficiary within 10 days of the

date of first publication of this Notice of Sale.

Date: 10/11/2018
Sables LLC, a Nevada Limited Liability Company
¢/o Zieve Brodnax & Steele
9435 West Russell Road, Suite 120
Las Vegas, NV 89148
Phone: (702) 948-8565
Sale Informatjon: (714) 848-9272 www.elitepostandpub.com

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity
of that document.

State of CALIFORNIA
County of ORANGE

On 10/11/2018, before me, A.J. Buckelew Notary Public, personally appeared Michael Busby who proved to me
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

1 cestify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

WITNESS my hand and official seal. ] S A J. BUCKELEW [
ey Notary Public - Callfornia

7 Commission & 2255941
A.J. Buckelew My Comm, Expires Aug 26, 2022 !

Signature of Notary i

IYHN

THIS FIRM IS ATTEMPTING TO COLLECT A DEBT AND
ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.
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NOTICE TO TENANTS OF THE PROPER™

Foreclosure proceedings against this properly have started, and a notice of sale of e properrv ¢
the highest bidder has been 1ssuc.. )

.ou mav either: (1) terminate your lease or rental agreement and move out; or (2) remain and

possibly be subject to eviction proceedings under chapter 40 of the Nevada Revised Statutes. Any
wotenants may atso be subject to eviction proceedings.

Be.tweez‘q now and the date of the sale, you may be evicted if you Jail to pay rent or live up to your
:ner obligations to the landlord.

Afier the date of the sale, you may be evicted if you fail to pay rent or live up to your other
obligations to the successful bidder, in accordance with chapter 1184 of the Nevada Revised
Statutes.

Under the Nevada Revised Statutes eviction proceedings may begin against you afler you have been
given a notice to surrender.

1] the property is sold and you pay rent by the week or another period of time that is shorter than |
montk, you should generally receive notice after not less than the number of days in that period of
tine.

If the property is sold and you pay rent by the month or any other period of time that is 1 month or
longer, you should generally receive notice at least 60 days in advance.

Under Nevada Revised Statutes 40.280, notice must generaily be servea on you pursuani 10 cnapie

40 of the Nevada Revised Statutes and may be served by:

(1) Delivering a copy to you personally in the presence of a witness, unless service is accomplished
by a sheriff, constable or licensed process server, in which case the presence of a witness is not
required;

(2) If you are absent from your place of residence or usual place of business, leaving a copy with a
person of suitable age and discretion al either place and mailing a copy to you at your place of

residence or business and o the place where the leased property is situated, if different; or
(3) 4 your place of residence or business carnror be asceriained, or d person of sullable age or

discrefion cannot be found there, posting a copy in a conspicuous place on the leased property and
mailing a copy to you at the place where the leased property is situated.

If the property is sold and a landlord, successful bidder or subsequent purchaser files an eviction
action against you in court, you will be served with a summons and complaint and have the
opportunity lo respond. Eviction actions may resull in lemporary evictions, permanent evictions, the
awarding of damages pursuant to Nevada Revised Statutes 40.360 or some combination of those

results.

Under the Justice Court Rules of Civil Procedure:

(1) You will be given at least 10 days to answer a summons and complaint;

(2) If you do not file an answer, an order evicting you by default may be obtained against you,

(3} A hearing regarding a temporary eviction may be called as soon as 11 days after you are served
with the summons and complaint; and

(4) A hearing regarding a permanent eviction may be called as scon as 20 days after you are served

with the summons and complaini.
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The undersigned affirms that this document does not ) )
contain personal information, pursuant to NRS 603A.040 Victoria Tovar -

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* %k k Xk X

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,

V.
APPLICATION FOR EX PARTE
RESTRAINING ORDER, PRELIMINARY
INJUNCTION AND PERMANENT
INJUNCTION

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

s N s N N s s e st st st Nt it Nt “att st it “a

Defendants.
COME NOW, Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome, by and

through their attorney, Michael G. Millward, Esq., of Millward Law, Ltd., and hereby file their
Application to the Court for the entry of a Temporary Restraining Order seeking to prohibit
Defendants, SABLES, LLC, FAY SERVICING, LLC, and PROF-2013-M4 LEGAL TITLE TRUST, by
U.S. BANK NATIONAL ASSOCIATION, as Legal Title Trustee from foreclosing upon the real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17, (hereinafter referred to as “the Property” or “Lincicomes’ Property”).
This application is based upon the Memorandum of Points and Authorities submitted

herewith, the Affidavit of Vicenta Lincicome attached hereto, the Affidavit of Albert Ellis

APPLICATION FOR EX PARTE RESTRAINING ORDER,
PRELIMINARY INJUNCTION AND PERMANENT INJUNCTION PAGE | OF I8
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Lincicome, Jr., attached hereto, as well as all papers and pleadings on file in this matter,
including the Verified Complaint which was filed in conjunction with this application and is
incorporated herein by this reference.
MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

This Ex Parte Application for Temporary Restraining Order, Preliminary Injunction, and
Injunction (hereinafter “Application”) is made to prevent the foreclosure of the Plaintiffs’
Property on November 9, 2018, at 11:00 AM. A copy of the Notice of Trustee’s Sale is
attached as Exhibit 1.

The basis for the Application is to prevent irreparable harm to Vicenta Lincicome and
Albert Ellis Lincicome, Jr., (hereinafter collectively referred to as “the Lincicomes”) and to
protect them from material violations of the Homeowner’s Bill of Rights. Relatedly, the
Lincicomes seek to prevent the foreclosure of their property to preserve their home and
rectify or resolve material breaches of contract by Bank of America, N.A., and BAC Home
Loans Servicing, LP (together hereinafter referred to as “Bank of America”), concerning the
Lincicomes’ mortgage loan.

Bank of America has previously rejected all payments attempted to be made by the
Lincicomes under a 2009 Loan Modification Agreement, which Plaintiff Vicenta Lincicome
(hereinafter individually referred to as “Vicenta”) had accepted and signed and Bank of
America later signed and recorded.

Beyond the rejected payments, which caused Plaintiffs’ arrearage to accrue, Bank of
America failed to modify the loan terms as provided in the 2009 Loan Modification
Agreement. The evidence provided herein establishes that the statements from Bank of
America and Fay Servicing, LLC, the current servicer, from September 2009 to present
reflect an incorrect interest rate, an incorrect accrued balance owed, an incorrect unpaid
principal balance, and an incorrect last monthly installment due.

Even though the current Trustee, Sables, LLC (hereinafter “Sables”), admits in the

Notice of Default that “[t]he subject Deed of Trust was modified by the Loan Modification

APPLICATION FOR EX PARTE RESTRAINING ORDER,
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Agreement,” the Notice of Default contains the incorrect date the last monthly installment
became due under the agreement, as well as an incorrect reinstatement amount.

All the Lincicomes ever wanted was to modify their home loan and make the payment
of their mortgage. Since September of 2009, even though they have put up with Bank of
America’s rejection of their loan payments, they have diligently traveled down every avenue
recommended to them to resolve the mortgage problem.

Permitting foreclosure to continue and allowing the Defendants to sell the Lincicomes’
home would not only cause irreparable harm to them, but would also permit Defendants to
violate Nevada law on top of successfully disregarding and breaching their own contractual
and fiduciary duties.

Accordingly, for these and the other reasons provided herein, the Lincicomes pray and
respectfully request that this honorable Court will issue a temporary restraining order and
preliminary injunction to protect the Lincicomes’ home and property from foreclosure, and
require Defendants to rectify their violations of the Homeowner’s Bill of Rights, including the
resolution of contractual breaches of the Lincicomes’ mortgage loan agreement.

II. STATEMENT OF RELEVANT FACTS

In May of 2007, the Lincicomes purchased a home located at 70 Riverside Drive,
Dayton, Nevada 89403. In order to qualify for the purchase, Sierra Pacific requested that
Plaintiff Albert Ellis Lincicome, Jr., (hereinafter individually referred to as “Ellis”) make a
withdrawal of $80,000 from his 401K retirement plan to be contributed as part of the down
payment of the home purchase.

On May 23, 2007, Vicenta executed a Promissory Note in favor of Sierra Pacific, and
also a Deed of Trust in favor of Mortgage Electronic Registration Systems, Inc. (hereinafter
referred to as "MERS"), as the nominee for Sierra Pacific to secure the mortgage loan. The
mortgage loan was an interest only loan. A copy of the May 23, 2007 Deed of Trust and
Promissory Note are attached as Exhibit 2.

In or about March of 2008, the Lincicomes learned that they had incurred a tax bill of

nearly $20,000 for having taken the $80,000 distribution from Ellis’s 401k, and as a result of

APPLICATION FOR EX PARTE RESTRAINING ORDER,
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the additional tax burden as well as other debts and liabilities, the Lincicomes were unable to
make their June 1, 2008, mortgage payment.

After receiving Notice of Default, the Lincicomes began the process of applying for a
mortgage workout with Bank of America and on July 11, 2009, Bank of America sent Vicenta
a Loan Modification Agreement (hereinafter "LMA") which provided that the first payment of
$2,272.62 was to be made September 1, 2009. A copy of the LMA is attached hereto as
Exhibit 3.

The LMA extended the maturity date to August 1, 2049, and, as of August 1, 2009,
the interest rate applicablie to their loan would be reduced from the current rate of 6.875%
to 4.875%. The LMA provided that on September 1, 2014, the interest rate would increase
to 5.375%. Under the Agreement all arrears were to be capitalized as of September 1,
2009. A copy of the “Important Message About Your Loan” notice is attached as Exhibit 4.

On July 31, 2009, Vicenta signed the LMA and sent it to Bank of America by Federal
Express in the reusabie Fed-Ex enveiope that was provided with the loan modification
package.

On September 1, 2009, the Lincicomes travelled to the Bank of America branch
located in Carson City to make their first payment under the LMA. The banker assisting the
Lincicomes was a young woman named Crystal. After searching for information concerning
the Lincicomes’ loan, Crystal could not find any record of the LMA in the system. The
payment was accepted to be credited against the Lincicomes’ loan once the LMA was entered
into Bank of America’s system. Crystal told the Lincicomes to contact Bank of America
customer service and request a coupon book that would reference the modified loan.

On or about September 1, 2009, Vicenta contacted Bank of America Customer Service
and she was told to go to the Customer Assistance Center on Rose Drive in Reno. The
Lincicomes were assisted by Manager Barbara Keady. The Lincicomes showed Ms. Keady a

signed copy of the LMA. Thereafter, Ms. Keady informed the Lincicomes that she would have

Bank of America investigate the status of the LMA.

//

APPLICATION FOR EX PARTE RESTRAINING ORDER,
PRELIMINARY INJUNCTION AND PERMANENT INJUNCTION PAGE 4 OF I8




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(775) 600-1776
3R

1591 Mono Ave, Minden NV 8943
[\
Q

MILLWARD LAW, LTD

@

On or about October 1, 2009, Vicenta travelled to the Carson City Bank of America
branch to make the second payment on the LMA. This time the banker, a middle-aged
woman, refused the payment and indicated that there was no record of the existence of the
LMA in Bank of America’s computer system and would not accept the payment.

On October 29, 2009, Bank of America sent Vicenta a statement contradicting the
terms of the LMA. A copy of the October 29, 2009 statement is attached as Exhibit 5. The
October 29, 2009 statement incorrectly reported the following:

1. That the loan is subject to an interest rate of 6.875% instead of 4.875% as

provided in the LMA (Ex. 2);
2. That the total payment amount is $2,435.43 instead of a payment of $2,272.62
under the LMA (Ex. 3);

3. That the principal balance owed is $381,150.00 instead of $417,196.58 as

provided in the LMA (Ex. 2); and

4. That the last payment of $2,272.62, which was made September 1, 2009, was

only a partial payment instead of the payment amount stated due under the LMA.
(Ex. 3).

From October 1, 2009, to December of 2011, the Lincicomes continued to contact
Bank of America by phone to check on the status of the LMA so that they could begin making
payments. Each time, Bank of America informed the Lincicomes that the matter was being
investigated.

During a phone call with Bank of America that occurred on March 12, 2010, the
customer service agent encouraged Vicenta to seek help from the Department of Housing
and Urban Development’s (hereinafter “HUD"”) Financial Guidance Center.

In April, the Lincicomes met with HUD Counselor Lucy Powell, who assisted the
Lincicomes with the design of an action plan, which included the filing of a Chapter 13
Bankruptcy petition to cure the arrearage with Bank of America that would have accrued

since the LMA was signed, and to force Bank of America to find and recognize the LMA.

/7
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The Lincicomes filed a petition for Chapter 13 Bankruptcy protection before the United
States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case No. 10-51219,
therein listing Bank of America as a secured creditor.

Unfortunately, Ms. Powell’s plan did not work. Bank of America did not file a claim or
appear in the Lincicomes’ bankruptcy case prior to the Bankruptcy Court’s confirmation of
the Lincicomes’ Chapter 13 Plan.

On May 4, 2011, unbeknownst to the Lincicomes at the time, Bank of America
recorded a fully executed copy of the July 11, 2009 LMA with the office of the Lyon County
Recorder, as Document No. 475808. Ex. 1. The Lincicomes remained unaware of the fact
that the LMA had been found and executed until 2017.

On November 26, 2014, Bank of America appeared in the Lincicomes’ Bankruptcy and
filed a Motion for Relief of Stay seeking relief from the automatic stay, pursuant to 11 U.S.C.
§ 362, and claiming accrued interest of $170,972.39, and costs of $17,384.92. The Motion
provided credit for the Lincicomes’ September 1, 2009, payment of $2,272.62, but the filing
did not inform or provide the Bankruptcy Court with a copy of the LMA. Bank of America’s
November 26, 2014, Motion for Relief of Stay is attached as Exhibit 6.

On June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes a discharge of
all of their scheduled debts. A copy of the June 15, 2015, Discharge Order is attached as
Exhibit 7. Prior to discharge, but after the Court had entered an order granting Bank of
America’s Motion for Relief of Stay, the Lincicomes again applied for a loan modification with
Bank of America.

On or about April 24, 2015, Bank of America accepted the loan modification
application and required the Lincicomes to complete three-month trial modification payments
before they could move forward with modifying their mortgage loan. A copy of April 24,
2015 loan modification notice is attached as Exhibit 8.

The April 24, 2015 loan modification notice provided that upon completion of the trial
payments, the mortgage would be extended to May 1, 2055, that the interest rate would be

reduced to 4.125%. Ex. 8. The modification also provided that if it was determined that the
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unpaid balance of the Lincicomes’ mortgage exceeded 115% of the current value of their
home, they would be eligible to have up to 30% of their principal balance deferred and not
be subject to interest. Ex. 8.

The Lincicomes made the first two payments timely. However, on August 1, 2015,
while attempting to make the third trial payment, Bank of America informed them that their
loan had been transferred to Fay Servicing. A copy of the check which the Lincicomes
attempted to tender on August 1, 2015, payable to Bank of America, is attached hereto as
Exhibit 9.

The Lincicomes called Fay Servicing that same day, August 1, 2015, to make payment
and spoke with account manager Rosalind Jackson. Ms. Jackson informed them that Fay
Servicing does not honor Bank of America trial modifications, and would not accept a
payment form the Lincicomes.

The Lincicomes were devastated when neither Bank of America nor Fay Servicing
would accept their payment, and they were very disturbed that Fay Servicing would not
honor Bank of America’s April 24, 2015 loan modification offer.

On August 10, 2015, Fay Servicing generated a Mortgage Statement which does not
reflect the terms of the LMA. A copy of the August 10, 2015 statement is attached hereto as
Exhibit 10. The statement incorrectly reflects the following:

1. That the loan is subject to an interest rate of 6.875% instead of 4.875% as

provided in the LMA (Ex. 2);
2. That the total payment amount is $2,413.95 instead of a payment of $2,272.62
under the LMA (Ex. 3);
3. That the principal balance owed is $381,150.00 instead of $417,196.58 as
provided in the LMA (Ex. 2); and
4. That 85 payments remain due, rather than 73 had the terms of the LMA been
applied. (See Ex. 3).
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On November 10, 2015, Bank of America assigned its interest in the Deed of Trust to
PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee
(hereinafter “US Bank”).

In 2016, the Lincicomes applied for the Home Affordable Modification Program (HAMP)
modification through Fay Servicing. Fay Servicing informed the Lincicomes that they only
qualified for a Home Affordable Foreclosure Alternatives (HAFA) Short Sale. The Lincicomes
appealed Fay Servicing's denial of their qualification for HAMP.

On September 7, 2016, Fay Servicing sent the Lincicomes a response to their appeal
of their denial therein indicating that the Lincicomes did not have sufficient income to qualify
for a modification, and also that they were not qualified for the HAMP Unemployment
Program (HAMP UP) “because the property is not your primary residence.” Fay Servicing’s
reason for denial of HAMP UP was absurd and false. The Lincicomes have continuously used
and claimed their home located at 70 Riverside Drive, Dayton, Nevada, as their residence
since their purchase of the Property in 2007.

After being denied, the Lincicomes reached out to Senator Harry Reid’s office for help,
and thereafter, Fay Servicing offered the Lincicomes a trial modification at $2,528.86 per
month. After completion of the three trial payments, Fay Servicing sent the Lincicomes the
final modification agreement.

Upon reading the agreement, the Lincicomes realized that they could not accept the
modification because it would leave them in a terrible financial position, and would likely
result in a default.

On November 3, 2017, Sables, LLC, as Trustee under the Deed of Trust, recorded its
Notice of Breach and Default and of Election to Sell the Real Property under Deed of Trust
(hereinafter "NOD”). A copy of the NOD is attached hereto as Exhibit 11.

The NOD provides that as of October 31, 2017, $265,572.39 is owed in arrears.
Even though the NOD acknowledges that the “subject Deed of Trust was modified by Loan
Modification Agreement recorded as Instrument 475808 . . . on 5/4/2011,” it provides that

APPLICATION FOR EX PARTE RESTRAINING ORDER,
PRELIMINARY INJUNCTION AND PERMANENT INJUNCTION PAGE8 OF I8




10

11

12

13

775 600-2776
[\e} [\e}
o)} wn

[\N]
~J

[\e}
O

1591 Mono Ave, Minden NV 89423

MILLWARD LAV, LTD

@

all monthly installments from “9/1/2008"” forward are due instead of 9/1/2009 as provided in
the Loan Modification Agreement. Ex. 11.

The NOD also misstates the date of the recording of the November 25, 2015,
Assignment from Bank of America to US Bank as having been recorded “"November 25,
2016." Ex. 11.

The NOD includes an Affidavit of Authority signed on October 5, 2016, by Veronica
Talley, as a “Foreclosure Specialist IV” (hereinafter “Talley Affidavit”) stating that Fay
Servicing has complied with the requirements of NRS 107.080. Ex. 11, pp.4-5.

The Talley Affidavit could not possibly be accurate as of the date of the NOD,
November 3, 2017, when it was signed nearly 13 months prior to the recording of the NOD.

The NOD also includes a Declaration of the Mortgage Service signed on April 5, 2016.
Ex. 11, p.6. The signature on the Declaration is not legible, and no information is provided
as to the authority of the person signing to act on behalf of the servicer. Id.

The Declaration provides that pursuant to NRS 107.510(2) Fay Servicing, LLC,
contacted the borrower by phone to assess the borrower’s financial situation and to explore
options for the borrower to avoid a foreclosure sale. Id. The Declaration was signed and
dated nearly 19 months prior to the recording of the NOD to which it is attached. Id.

On October 12, 2018, Defendant Sables recorded its Notice of Trustee’s Sale with the
Lyon County Recorder as Document No. 587470, providing that the Property will be sold by
public auction on November 9, 2018, at 11:00 AM, at the Lyon County Court House on 31 S.
Main Street, Yerington, Nevada 89447, Ex. 1.

III. ARGUMENT AND APPLICABLE LAW

This Application seeks a Temporary Restraining Order pursuant to Nevada Rule of Civil
Procedure 65 to prevent the foreclosure on November 9, 2018. Piaintiffs also seek the
issuance of a preliminary injunction pursuant to NRS 33.010 and an injunction pursuant to
NRS 107.560 in order to enjoin Defendants Sable LLC, Fay Servicing, and US Bank from
foreclosing on the Property and prevent irreparable harm to the Lincicomes and additional

violation of the Homeowner's Bill of Rights codified as NRS 107.400 to NRS 107.560.
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The Lincicomes also request the Temporary Restraining Order be in effect until the
Court sets the matter for a Preliminary Injunction hearing. Plaintiffs request that the Court
waive the requirement for a surety bond in this matter, because they are able to establish
that they are entitled to injunctive relief pursuant to NRS 107.560 as set forth herein below.

The Lincicomes further request the Court set the matter for a Preliminary Injunction
hearing after issuing a Temporary Restraining Order at the Court’s earliest convenience.

A. The Homeowner's Bill of Rights Requires that Defendants be Enjoined
from Foreclosing on Plaintiffs’ Property.

The Court should enjoin Defendants Sables, US Bank, and Fay Servicing from
foreclosing upon Plaintiffs’ Property until it has corrected the Notice of Default recorded
November 3, 2017, to the satisfaction of the Court.

NRS 107.560 provides that an injunction may be entered when there is a material

violation of NRS 107.400 to NRS 107.560 in pertinent part as follows:

1. If a trustee’s deed upon sale has not been recorded, a
borrower may bring an action for injunctive relief to enjoin a
material violation of NRS 107.400 to 107.560, inclusive. If a sheriff
has not recorded the certificate of the sale of the property, a
borrower may obtain an injunction to enjoin a material violation of
NRS 107.400 to 107.560, inclusive. An injunction issued pursuant
to this subsection remains in place and any foreclosure sale must
be enjoined until the court determines that the mortgage servicer,
mortgagee, beneficiary of the deed of trust or an authorized agent
of such a person has corrected and remedied the violation giving
rise to the action for injunctive relief. An enjoined person may
move to dissolve an injunction based on a showing that the
material violation has been corrected and remedied.

6. A court may award a prevailing borrower costs and reasonable
attorney’s fees in an action brought pursuant to this section.

7. The rights, remedies and procedures provided by this section
are in addition to and independent of any other rights, remedies or
procedures provided by law.

Here, Defendants Sables, Fay Servicing, and US Bank have materially violated NRS
107.500(1).

/1
/1
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NRS 107.500(1) provides as follows in pertinent part:

1. At least 30 calendar days before recording a notice of default
and election to sell pursuant to subsection 2 of NRS 107.080 . . .
and at least 30 calendar days after the borrower’'s default, the
mortgage servicer, mortgagee or beneficiary of the deed of trust
shall mail, by first-class mail, a notice addressed to the
borrower at the borrower’s primary address as indicated in the
records of the mortgage servicer, mortgagee or beneficiary of the
deed of trust, which contains:

(b) A summary of the borrower’s account which sets forth:

(1) The total amount of payment necessary to cure the
default and reinstate the residential mortgage loan or to
bring the residential mortgage loan into current status;

(2) The amount of the principal obligation under the
residential mortgage loan;

(3) The date through which the borrower’s obligation
under the residential mortgage loan is paid;

(4) The date of the last payment by the borrower;

(5) The current interest rate in effect for the residential
mortgage loan, if the rate is effective for at least 30 calendar days;

Fay Servicing has not provided a notice that satisfies NRS 107.500(1). The
Lincicomes have searched their files and records and were not ever provided a notice at least
30 days prior to the Notice of Default that accurately complies with the requirements of NRS
107.500(1)(b)(1). See the Affidavits of Vicenta Lincicome is attached hereto as Exhibit 12
and the Affidavit of Ellis Lincicome attached hereto as Exhibit 13.

The Notice of Default, and all prior statements given by Fay Servicing do not
accurately reflect the payment amount, interest rate, principal balance, or the number of

late payments owed under the LMA as outlined above. Ex. 5, 10, and 11.

The LMA provides in relevant part:

As of the 1st dey of Seplember, 2000, the amount paysbie under the Note or Secunty. instument (he Unpard
Principal Balance”) u US $417,196 58, consisting of the amount{s] loaned to . ths\L%dq
mmnmmmmw.awmmmimm W\&m
4 Y
g

Y X
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The Bomrower prommes 1o pay the Unpaud Prncipel Belence, m% interest
ﬁnmﬁxxx

will be charged on the Unpaxi Prncipal Belence at the yearty rate of Auguc.m
The Botrower proress 10 make monthly peyments of panopal olus 20 beginning on the:
18t day of September, 2000, and contrang theresfier on the; day of month unt!
princepal and mborest are paid n full i on the 18t dey of {the "}, the Borrower stll:
owes smounts under the Nols and Secunty Instrument, 83 by s tzllbcaomwwt!pay
these smounts in full on the Matundy Date AN o

Ex. 3
Contrary to the LMA, the August 10, 2015 Statement provides in relevant part:
{Qutstanding Principal $381.150.00
Current Interest Rate 8.875%

Ex. 10.

Beyond the total amount due, the November 3, 2017 NOD, incorrectly states in

pertinent part as follows:

One note(s) for the Ongmaisgmcf $381,150.00, that the beneficial interest under such Deed of Trust
and the obligations sscurad-hereby “aré presently held by Beneficiary; that a breach of and default in the
obligations for which such Deed of Trust is security has occurred or that payment has not been made of.

The monthly iristatimeé ntngﬁleﬁ became due on 9/1/2008, along with late charges, and all
subsequent/monthiy Instaliments.

Ex. 11.

The LMA clearly changes the principal balance owed to $427,196.58, the applicable
interest rate to 4.875%, and the payment date to September 1, 2009. Ex. 3.

Based upon the foregoing evidence, the Court should find that Fay Servicing, US Bank
and Sables have reported the incorrect balance, interest rate, and payment information in
prior statements and in the recorded NOD. This is so, even though Sables NOD recounts
that the Deed of Trust is modified by the LMA. Ex. 11.

Disregarding Bank of America’s rejection of payments under the LMA in 2009 through
2011, based upon the misstatements of material terms of the mortgage loan in the
statements and the NOD, the Lincicomes believe that Fay Servicing, US Bank, and Sables
have miscalculated the total balance remaining due under the agreement, including
application of the incorrect interest rate.

Furthermore, the NOD and the statements provided do not correctly provide the

Lincicomes credit for the six payments that they have made since 2009. The first payment
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was made on September 1, 2009, which was incorrectly later applied to the pre-modification
arrearages rather than under the LMA. The next two payments were made in 2015 as part
of Plaintiffs’ attempt to complete a trial modification with Bank of America, in which Fay
rejected the third payment. The last three payments were made in 2016 and provided to
Fay Servicing while the Plaintiffs were again working towards modifying their loan.

If the NOD was accurate and provided credit for these six payments, the date that the
last installment became due (not accounting for Bank of America’s breach) would be
approximately February 2010, and not September 1, 2008.

Accordingly, Fay Servicing and US Bank have materially violated NRS 107.500(1) by
incorrectly reporting applicable interest, the applicable principal balance, payment amount,
and incorrectly calculating the cure amount reported on prior statements and the NOD.

Therefore, pursuant to NRS 107.560(1), Plaintiffs are entitled to the issuance of an
injunction prohibiting Defendants foreclosure upon the Lincicomes’ Property, until they have
to the Court’s satisfaction rectified their violations of NRS 107.400 through NRS 107.560.

B. Plaintiffs will Suffer Irreparable Injury without Issuance of a Temporary

Restraining Order.

Without judicial intervention, the Lincicomes will suffer irreparable injury if the Court
does not intervene and restrain Defendants from moving forward with foreclosure on the
Property.

NRCP 65 states, in pertinent part:

(b) A temporary restraining order may be granted without written
or oral notice to the adverse party or that party’s attorney only if
(1) it clearly appears from specific facts shown by affidavit or by
the verified complaint that immediate and irreparable injury, loss,
or damage will result to the applicant before the adverse party or
that party’s attorney can be heard in opposition, and (2) the
applicant’s attorney certifies to the court in writing the efforts, if
any, which have been made to give the notice and the reasons
supporting the claim that notice should not be required.

NRS 33.010 provides in pertinent part that a preliminary injunction may be entered as

follows:

1. When it shall appear by the complaint that the plaintiff is entitled
to the relief demanded, and such relief or any part thereof consists
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in restraining the commission or continuance of the act complained
of, either for a limited period or perpetually.

2. When it shall appear by the complaint or affidavit that the
commission or continuance of some act, during the litigation, would
produce great or irreparable injury to the plaintiff.

3. When it shall appear, during the litigation, that the defendant is
doing or threatens, or is about to do, or is procuring or suffering to
be done, some act in violation of the plaintiff's rights respecting the
subject of the action, and tending to render the judgment
ineffectual.

Generally, a "preliminary injunction is proper when the moving party can demonstrate
it has a reasonable likelihood of success on the merits and that it will suffer irreparable harm
for which compensatory damages would not suffice." Dep't of Bus. & Indus., Fin. Insts. Div.
v. Nev. Ass'n Servs., Inc., 128 Nev. Adv. op. 34, 294 P.3d 1223, 1226 (2012); see also
Univ. Sys. V. Nevadans for Sound Gov't, 102 Nev. 712, 721, 100 P.3d 179, 187 (2004).

To warrant the issuance of an injunction, there shouid exist reasonable probability
that real injury will occur if an injunction does not issue. Berryman v. Int'| Bhd. of Elec.
Workers, 82 Nev. 277, 280, 416 P.2d 387, 389 (1966), as modified, 85 Nev. 13, 449 P.2d
250 (1969).

Further, Courts favor relief which prevents a wrong in preference to that which may
afford redress. Belmont Quadrangle Drilling Corporation v. Galek, 137 Misc. 637, 244 N.Y.S.
231 (5.Ct.1930). To destroy one's property is sometimes regarded as an irreparable injury
Kane v. Porter, 77 Cob. 257, 235 P. 561 (1925). One's right to the use of his property may
not be divested even though he might repiace that property. Czipott v. Fleigh, 87 Nev. 496,
499, 489 P.2d 681, 683 (1971).

“It is well-established that the loss of an interest in real property constitutes an
irreparable injury."” Park Vill. Apartment Tenants Assn v. Mortimer Howard Trust, 636 F.3d 1
150, 1159 (9" Cir. 2011).

Further, infringement of one's real property rights is considered to cause irreparable
injury because real property is unique and loss of property rights generally cause irreparable
injury. Dixon v. Thatcher, 103 Nev. 414, 416, (1987) citing to Leonard v. Stoebling, 102
Nev. 543, 728 P.2d 1358 (1986) (view from home is unique asset; injunction issued to
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preserve view); see also Nevada Escrow Service, Inc. v. Crockett, 91 Nev. 201, 533 P.2d
471 (1975).

Here, Sables, as Trustee of the Deed of Trust, acting in favor of Fay Servicing and US
Bank has scheduled the impending foreclosure of the Lincicomes’ Property in violation of the
Lincicomes’ rights under Homeowner’s Bill of Rights. Supra.

The Lincicomes’ loss of their property due to the improper conduct of the Defendants
in this action would irreparably injure them, significantly impairing the purpose of this
action; to once and for all force the financial institutions in this litigation to honor the terms
of their agreement.

Monetary damages are insufficient. The Lincicomes’ Property is their home; property
that is unquantifiable and irreplaceable as to their love, affection, and memories. The
Lincicomes cannot quantify their love and attachment for the place that they desire to live
out the remainder of their lives. Money damages are insufficient to replace the Lincicomes’
home.

Furthermore, the facts supporting the requested relief are supported by Affidavit, and
establish the extent of the Lincicomes’ desire to retain their property. Accordingly,
irreparable injury will result unless this Court enters a Temporary Restraining Order
preventing Sables, Fay Servicing, and US Bank from foreclosing.

C. Lincicomes are Likely to Succeed on the Merits

Although not required to establish the need for a Temporary Restraining Order, the
Plaintiffs are likely to succeed on the merits of this case. In their Complaint, Plaintiffs have
alleged five (5) causes of action. Included in those claims for relief are (I) injunctive relief,
(IT) breach of contract, (III) breach of duty to act in good faith and fair dealing, (1V)
declaratory relief, and (V) Attorney’s fees as special damages.

Based on the Complaint, Plaintiffs are likely to succeed on the merits in regard to thein
claim for Injunctive Relief under NRS 107.560, as well as their claims for Breach of Contract.
The allegations and evidence set forth supporting the allegations paint a clear and

substantiated case for recovery on the Lincicomes claims.
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D. Plaintiffs Have Satisfied the Requirements for Temporary Restraining Order

The Court should find that the Lincicomes have satisfied the requirements for issuance
of a Temporary Restraining Order pursuant to NRCP 65.

(b) A temporary restraining order may be granted without written or oral notice to the
adverse party or that party’s attorney only if (1) it clearly appears from specific facts shown
by affidavit or by the verified complaint that immediate and irreparable injury, loss, o
damage will result to the applicant before the adverse party or that party’s attorney can be
heard in opposition, and (2) the applicant’s attorney certifies to the court in writing the
efforts, if any, which have been made to give the notice and the reasons supporting the claim
that notice should not be required.

The first requirement of Rule 65(b) demands that if a temporary restraining order is tog
be granted without written or oral notice to an adverse party, affidavits must be provided
which clearly show that immediate and irreparable injury and loss will result before an
adverse party can be heard in opposition.

In this matter, prior to filing this application and the Verified Complaint, the
undersigned counsel gave written notice by facsimile and email as provided in the Affidavit of
Counsel filed concurrently herewith. However, additionally, the Affidavit of Vicenta Lincicome
attached as Exhibit 12 and the Affidavit of Albert Ellis Lincicome, Jr., attached as Exhibi{
13, clearly and specifically establish the facts recited herein above and in the Verified
Complaint.

IV. CONCLUSION

Therefore, based on the foregoing, Plaintiffs respectfully request that this Court enter
an Ex Parte Temporary Restraining Order, preventing Defendants from foreclosing on the
Property. Plaintiffs also request the Temporary Restraining Order remain effective until the
time the Court sets the matter for a Preliminary Injunction at the Court's convenience.
//

//
//
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AFFIRMATION
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person or other personal information as defined by

NRS 603A.040.

Dated this 7*‘" day of November, 2018.
MILLWARD LAV, LTD

NSB# 11212

1591 Mono Ave
Minden, NV 89423
(775) 600-2776
Attorney for Plaintiffs
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Exhibit 7

Exhibit 8

Exhibit 9

Exhibit 10

Exhibit 11

Exhibit 12

Exhibit 13

INDEX TO EXHIBITS

Notice of Trustee’s Sale dated October 11, 2018
May 23, 2007 Deed of Trust and Promissory Note
2009 Loan Modification Agreement
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Bank of America Home Loan Statement dated
October 29, 2009

Motion for Relief of Stay

Discharge of Debtor After Completion of Chapter 13
Plan

April 24, 2015 loan maodification notice

Lincicomes’ check dated August 1, 2015, payable to
Bank of America
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August 10, 2015
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Andrea Andersen

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* Xk K %k X

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V. ORDER
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

et N i o i N i s Nl N s ot St st St i it st

Defendants.

THIS MATTER comes before the Court upon the Application for Ex Parte Restraining
Order, Preliminary Injunction and Permanent Injunction (hereinafter “Application”) filed on
November 7, 2018, by Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome
(hereinafter “Lincicomes”), thereby seeking a restraining order, preliminary injunction and
permanent injunction upon the sale of the Lincicomes’ residence by Sables, LLC, at public
auction.

On November 8, 2018, the Court entered an Order temporarily enjoining and
restraining Sables, LLC, from conducting a trustee’s sale of the Lincicomes’ residence, and

set a hearing upon the application to occur on November 20, 2018.

ORDER
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On November 14, 2018, Defendants Prof-2013 M4-Legal Title Trust, by U.S. Bank,
N.A., as Legal Title Trustee (hereinafter “US Bank”) and Fay Servicing, LLC (hereinafter “Fay
Servicing”), filed their Response to Application for Ex Parte Restraining Order, Preliminary
Injunction and Permanent Injunction (hereinafter "Response”). Defendants argued in their
Response that Plaintiff’s arguments lack merit because Plaintiffs had previously consented to
foreclosure, and because violations of the applicable Homeowners Bill of Rights statute are
not material.

On November 20, 2018, the Court held a hearing on the Application and Response.
The Lincicomes attended with their attorney, Michael G. Millward, Esq., of Millward Law, Ltd.,
and US Bank and Fay Servicing appeared through their counsel Ramir M. Hernandez, Esq., of
Wright, Finlay & Zak, LLP. As well, Defendant Bank of America, N.A., (hereinafter “Bank of
America”) appeared telephonically through its counsel Scott Lachman, Esq., of Akerman,
LLP.

Counsel at the hearing stipulated to the admission of the evidence presented in the
Application and Response previously filed before the Court as well as documents presented
at the hearing on behalf of the Lincicomes. Additionally, Counsel stipulated that the
Lincicomes’ respective Affidavits flled with the Application be considered as evidence by the
Court as testimony.

The Court having considered the documentary evidence, testimony and arguments
presented hereby makes the following FINDINGS OF FACT:

1. That on May 23, 2007, in connection with the purchase of the residence located
at 70 Riverside Drive, Dayton, Nevada 89403, Vicenta Lincicome (hereinafter “Vicenta”)
executed a Promissory Note in favor of Sierra Pacific, and also a Deed of Trust (hereinafter
"2007 DOT") in favor of Mortgage Electronic Registration Systems, Inc. (hereinafter referred
to as "MERS"), as the nominee for Sierra Pacific, to secure the mortgage loan;

2. That on or about July 11, 2009, Bank of America offered Vicenta a Loan
Modification Agreement (hereinafter “LMA") which modified and extended the maturity date

ORDER
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of the 2007 DOT from June 1, 2037, to August 1, 2049 and further modified the interest rate
applicable to the 2007 DOT by reducing the same from 6.875% to 4.875%;

3. That the LMA provided that on September 1, 2014, the interest rate applicable
to the 2007 DOT would increase from 4.875% to 5.375%:;

4, That the LMA capitalized existing arrears of September 1, 2009, and modified
the principal balance owed under the 2007 DOT from $381,150 to $417,196.58;

5. That on July 31, 2009, Vicenta accepted Bank of America’s offer to modify the
2007 DOT, and executed the LMA and sent the document to Bank of America;

6. That on September 1, 2009, the Lincicomes made a payment of $2,272.62 to
Bank of America upon the 2007 DOT as modified by the LMA;

7. That on September 1, 2009, Bank of America accepted payment, but was
unable to find the modified loan in its system;

8. That on October 1, 2009, Bank of America refused payment from the
Lincicomes, because it did not have a record that the 2007 DOT had been modified by the
LMA;

9. That the Lincicomes’ requests to make payment on the 2007 DOT as modified
by the LMA between October 1, 2009 and December 2011, were refused by Bank of
America;

10. That the Lincicomes filed a petition for Chapter 13 Bankruptcy protection
before the United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case
No. 10-51219, and listed Bank of America as a secured creditor;

11. That Bank of America did not file a claim or appear in the Lincicomes Chapter
13 Bankruptcy case prior to confirmation of the Lincicomes’ Chapter 13 Plan;

12. That on May 4, 2011, Bank of America recorded a fully executed copy of the
July 11, 2009 LMA with the office of the Lyon County Recorder, as Document No. 475808;

13. That the Lincicomes were not made aware of the execution and recording of

the LMA until 2017;
//
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14, That on November 26, 2014, Bank of America appeared in the Lincicomes’
Chapter 13 Bankruptcy case and filed a Motion for Relief of Stay seeking relief from the
automatic stay, pursuant to 11 U.S.C. § 362;

15. That Bank of America’s Motion for Relief of Stay did not inform the Lincicomes
or the Bankruptcy Court that the LMA had been executed and recorded;

16. That on June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes a
discharge of all of their scheduled debts;

17. That on August 1, 2015, Bank of America transferred the servicing of the 2007
DOT as modified by the LMA to Fay Servicing;

18. That all statements provided by Fay Servicing to the Lincicomes between
August 10, 2015 and October 10, 2018, do not reflect that the terms of the 2007 DOT had
been modified by the LMA.

19. All statements between August 10, 2015 and October 10, 2018, reported the
principal balance owed, the applicable interest rate, the payment amount, the total
arrearage owed, as well as the total number of payments remaining due;

20. That on November 10, 2015, Bank of America assigned its interest in the Deed
of Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter “US Bank”);

21. That on November 3, 2017, Sables, LLC, as then acting Trustee under the 2007
DOT, recorded its Notice of Breach and Default and of Election to Sell the Real Property
under Deed of Trust (hereinafter "NOD"”) with the Lyon County Recorder as Document No.
572258;

22. That the NOD provides that the “subject Deed of Trust was modified by Loan
Modification Agreement recorded as Instrument 475808 . . . on 5/4/2011;”

23. That the NOD provides that all monthly instaliments from “9/1/2008” forward
are due, instead of 9/1/2009 as required by the LMA;

24. That the NOD provides that the principal balance owed is $381,150.00, instead
of $417,196.58 as provided in the LMA;

ORDER
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25. That on October 12, 2018, Defendant Sables, LLC, recorded its Notice of
Trustee’s Sale with the Lyon County Recorder as Document No. 587470, providing that the
Property would be sold by public auction on November 9, 2018, at 11:00 AM, at the Lyon
County Court House on ‘31 S. Main Street, Yerington, Nevada 89447;

26. That under the circumstances the foreclosure of the Lincicome’s residence
would cause them irreparable injury;

27. The LMA appears to be a valid modification of the 2007 DOT;

28. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the total balance owed Vicenta Lincicome under the 2007
DOT as modified by the LMA;

29. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the principal obligation owed by Vicenta Lincicome under
the 2007 DOT as modified under the LMA;

30. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the date through which 2007 DOT as modified under LMA
is paid; and

31. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the current interest rate effective under the 2007 DOT as
modified under the LMA.

The Court héreby enters the following Conclusions of Law:

1. The Homeowners Bill of Rights codified under NRS 107.400 through NRS
107.560 is applicable to this foreclosure matter;

2. That Plaintiffs established that irreparable injury would result if Defendant
Sables, LLC, was permitted to exercise the power of sale and foreclose on the Plaintiffs’ real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17;

//
//
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3. That Plaintiffs have established that they will succeed on their claim that
Defendants have violated NRS 107.500(1)(b) for failing to provide accurate information
required to be provided prior to the initiation of a foreclosure; and

4. That Plaintiffs have established to the Court’s satisfaction that they were likely
to succeed on the merits of their claims pertaining to material violations of the Homeowner’s
Bill of Rights pursuant to NRS 107.400 through NRS 107.560.

THEREFORE, GOOD CAUSE APPEARING, the Court enters the following orders:

1. That Sables, LLC, is hereby enjoined from selling at public auction the real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, and identified in the
Notice of Trustee’s Sale recorded with the Office of the Lyon County Recorder as Document
No. 587470, until further order of the Court;

2. That Plaintiffs shall post bond a bond in the amount of $172,610.67 by
December 20, 2018, and shall file with the Court and serve opposing counsel with a Notice of
Bond filing;

3. That the injunction shall be effective against Defendants so long as bond is
posted and Plaintiffs post additional security in the sum of $2,105.10 on January 20, 2019,
and on the 20" day of each month thereafter with the Third Judicial District Court Clerk’s
office;

4, Plaintiffs shall file a notice of compliance with the requirement to pay additional
security with the Third Judicial District Court Clerk and shall contemporaneously serve the
same upon Defendants after making payment of additional security as set forth above;

5. That failure of Plaintiffs to timely post a bond and provide notice of bond by
December 20, 2018, shall relieve Defendants of their duty to comply with this injunction
enjoining the sale of 70 Riverside Drive, Dayton, Lyon County, Nevada, until a filing of notice
of bond and a notice of compliance of Plaintiffs’ satisfaction of the requirement to post
additional security with the Third Judicial District Court Clerk in this matter are thereafter
served upon Defendants; and

//
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6. That the Court’s orders entered in the Court’s November 8, 2018 Order and the
Court’s November 14, 2018 Corrected Order, pertaining to the cancellation of the Notice of
Sale, are hereby set aside.

IT IS SO ORDERED.

\ .
Dated this ﬁ\s day of December, 2018 i g? '

DISTRICT JUDGE

AFFIRMATION
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person, or other personal information as defined
by NRS 603A.040.
Reviewed, approved and submitted this g day of December, 2018

Nevada Bar No. 11212
Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423
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Reviewed, approved and submitted this E:{ é'a?y of December, 2018.

Ramir M. Hernandez-Esq.
Nevada Bar No. 13146
Wright, Finlay & Zak
7785 W, Sahara Ave., Suite 200
Las Vegas, NV 89117
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John T. Steffen (4390)

Matthew K. Schriever (10745)
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Telephone: (702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
Telephone: (702) 305-9157
Facsimile: (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant in Intervention / Counterclaimant

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR., and Case No.:  18-CV-01332
VICENTA LINCICOME, Dept No.: 1I
Plaintiff, INTERVENOR’S COUNTERCLAIM
V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007;, FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LL.C; PROF-
2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-
50.,

Defendants.

BRECKENRIDGE PROPERTY FUND
2016, LLC, _

Deféﬁdant in Intervention.

Caption continued on next page.
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BRECKENRIDGE PROPERTY FUND
2016, LLC,

Counterclaimant,

VS.

ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

COMES NOW, BRECKENRIDGE PROPERTY FUND 2016, LLC
(“Counterclaimant™), by and through its counsel of record, HUTCHISON & STEFFEN,
PLLC and WEDGEWOOD, LLC, and hereby files this Counterclaim against ALBERT
ELLIS LINCICOME, JR., VICENTA LINCICOME, and DOE OCCUPANTS 1-5
(collectively “Counterdefendants”) as follows:

JURISDICTION AND VENUE

1. This court has subject matter jurisdiction over this action under § 6, Article
6 of the Nevada Constitution.

2. This Court has subject matter jurisdiction over this matter.

3. Defendants has sufficient minimum contacts with Nevada so as to allow
this Court to exercise jurisdiction over it.

4. Venue is proper in this Judicial District under NRS § 13.010 and 13.040.

PARTIES

5. The following are real parties in interest pursuant to NRCP 17.

6. ALBERT ELLIS LINCICOME, JR. and VICENTA LINCICOME are
individual residents of Lyon County, Nevada residing at the property located at 70

Riverside Drive, Dayton, Nevada 89403 (“Subject Property™).
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7. The Defendants DOE OCCUPANTS 1-5 are set forth herein pursuant to
Rule 10 of the Nevada Rules of Civil Procedure, are all unknown persons or business
entities currently unknown to Counterclaimant who have wrongfully remained in the
Subject Property, and who are believed to be responsible for the events and happening
referred to in this Complaint, causing injuries and damages to Counterclaimant. At such
time when the names of said DOE OCCUPANTS 1-5 have been ascertﬁined,
Counterclaimant will request leave from the Court to insert their true names and capacities
and join them in this action.

FACTUAL ALLEGATIONS

8. On October 12, 2018, Sables, LLC recorded a Notice of Trustee’s Sale
(“NOS”) setting a foreclosure sale date for the Subject Property because the
Counterdefendants were in default of loan obligations.

9. Counterdefendants subsequently filed the underlying Complaint in this
action and recorded a Lis Pendens with the county recorder on November §, 2018 at
Document No. 588549, seeking to postpone or cancel the scheduled foreclosure sale.

10.  On December 31, 2018, this Court entered an Order enjoining Sables, LLC
from foreclosing on the Subject Property on the condition that Counterdefendants post a
bond in the amount of $172,610.67 and additional security in the amount of $2,105.10 per
month thereafter. (Exhibit #1).

11.  The Counterdefendants failed to post the required bond and security, which
resulted in the foreclosure sale proceeding forward on January 4, 2019. (1d.).

12.  Counterclaimant purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01 and took title thereto. (Exhibit #2).

"
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13.  Despite Counterclaimant’s sole and superior ownership interest in the
Subject Property, the Lis Pendens remains a cloud on title and negatively affects
Counterclaimant’s interests in the Subject Property.

14.  The Counterdefendants were in possession of the Subject Property at the
time Counterclaimant purchased the Subject Property and have been in possession since
that date.

15.  On or about January 28, 2019, Counterclaimant served a Three-Day Notice
to Quit to the Counterdefendants. (Exhibit #3).

16. Notwithstanding the Three-Day Notice to Quit, the Counterdefendants have
remained in possession of the Subject Property up to and including the present time.

17.  The Counterclaimant has made repeated demand on the Counterdefendants
to vacate the Subject Property, but the Counterdefendants, without cause or reason, have
refused to vacate the Subject Property.

18.  The Counterdefendants continue in possession of the Subject Property
notwithstanding the termination of the tenancy by service of the aforesaid Three-Day
Notice.

19.  The Counterdefendants’ actions are in violation of NRS 40.250-255 and the
Counterclaimant is entitled to possession of the Subject Property as prescribed in NRS
40.290-420.

20. Pursuant to NRS 40.360, Counterclaimant is further entitled to treble
damages occasioned by Counterdefendants’ unlawful detainer, including, but not limited
to, the reasonable rental value of the Subject Property as the Counterdefendants have been
in possession from January 4, 2019 until the time that Counterdefendants vacate the

Subject Property.
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21.  As a result of the Counterdefendants’ actions, the Counterclaimant has
suffered damages in an amount in excess of $15,000.00, but which amount will be
determined at the time of trial.

22. It has become necessary for the Counterclaimant to retain the services of
counsel to prosecute these claims and Counterclaimant is entitled to any and all costs
incurred herein including, without limitation, any and all attorneys fees.

FIRST CAUSE OF ACTION
(Quiet Title)

23.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 22 inclusively and incorporates them by reference as if fully set
forth herein.

24.  Counterclaimant owns in fee simple title to the Subject Property.

25. Counterdefendants’ claim, or may have claimed, an interest in the Subject
Property adverse to Counterclaimant; Counterclaimant’ claims are without any right,
estate, title, lien, or interest in the Subject Property or any part thereof.

26. Counterclaimants’ claim of any interest, estate, right, title or lien in or to
the Subject Property is adverse to Counterclaimant and such claim or claims constitute a
cloud on Counterclaimant’s Property.

27. Counterclaimant is entitled to a judgment from this Court pursuant to NRS
40.010, et seq., quieting title to the Subject Property in Counterclaimant’s favor and
declaring that the Counterdefendants do not have any estate, right, title, lien or interest in
or to the Subject Property.

/1
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SECOND CAUSE OF ACTION
(Slander of Title)

28.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 27 inclusively and incorporates them by reference as if fully set
forth herein.

29. Counterdefendants, by allowing the November 8, 2018 Lis Pendens to
remain recorded against the Subject Property, has made false and malicious
communications disparaging to Counterclaimant’s title in the Subject Property.

30.  Counterclaimant has been damaged by the conduct of the
Counterdefendants in an amount in excess of $15,000.00, which amount will be proven at
the time of trial of this matter.

31.  The conduct of the Counterdefendants has been fraudulent and malicious
entitling the Counterclaimant to punitive damages against the Counterdefendants in an
amount sufficient to punish the Counterdefendants and to deter similar conduct in those

similarly situated.
THIRD CAUSE OF ACTION
(Writ of Restitution)

32.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 31 inclusively and incorporates them by reference as if fully set
forth herein.

33.  The Counterclaimant is entitled to a Writ of Restitution for the Subject
Property pending the outcome of this matter.

"

1
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34,  The Counterdefendants should be required to pay reasonable rents for the
period of time from service of the Three-Day Notice until such time as the

Counterdefendants vacate the Subject Property.

FOURTH CAUSE OF ACTION
(Unjust Enrichment)

35.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 34 inclusively and incorporates them by reference as if fully set

forth herein.

36. On or about January 4, 2019, the Counterclaimant became the owner of the

Subject Property.

37.  Counterclaimant is entitled to sole use and possession of the Subject
Property.

38.  The Counterdefendants have unjustly retained possession of the Subject

Property, rightfully owned by the Counterclaimant, against the fundamental principles of
justice, equity, and good conscience.

39.  Despite repeated demands to vacate the Subject Property, the
Counterdefendants have remained in possession of the Subject Property up to and
including the present time without cause or reason and refused to vacate the Subject
Property and give Counterclaimant peaceable restitution of the Subject Property.

40.  The Counterdefendants have not paid any rents or monies to
Counterclaimant for possession of the Subject Property from the time the Counterclaimant

became the owner of it.
1/

1/
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41.  The Counterdefendants have benefited from the possession of the Subject
Property, without cause or reason, to the inequitable and unjust detriment of the
Counterclaimant.

42.  The Counterdefendants have been unjustly enriched to the detriment of the
Counterclaimant. The Counterdefendants continual possession of the Subject Property,
despite Counterclaimant’s repeated demands that the Counterdefendants vacate the
Subject Property, has resulted in the Counterclaimant suffering damages in an amount in
excess of $15,000.00, but which amount will be determined at the time of trial.

FIFTH CAUSE OF ACTION
(Rent or Monies for Possession of the Subject Property)

43,  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 42 inclusively and incorporates them by reference as if fully set
forth herein.

44, On or about January 4, 2019, the Counterclaimant became the owner of the

Subject Property.
45.  The Counterclaimant is entitled to use and possession of the Subject
Property.

46.  The Counterdefendants have retained possession of the Subject Property,
rightly owned by the Counterclaimant.

47.  Despite repeated demands to vacate the Subject Property, the
Counterdefendants have remained in possession of the Subject Property up to and
including the present time without cause or reason, and refuses to vacate the Subject

Property and give Counterclaimant peaceable restitution of same.

1
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48.  The Counterdefendants have not paid any rents or monies to the
Counterclaimant for possession of the Subject Property from the time the Counterclaimant
became the owner of it.

49,  The Counterdefendants have benefited from possession of the Subject
Property, without cause or reason, and has not paid Counterclaimant, the rightful owner of
the Subject Property, any rents or monies for possession of the Subject Property.

50.  Because the Counterdefendants have received the benefit from possession
of the Subject Property owned by the Counterclaimant, the Counterdefendants should be
compelled to pay Counterclaimant rents or monies for possession of the Subject Property

in an amount that will be determined at the time of trial.

PRAYER FOR RELIEF
WHEREFORE, Counterclaimant prays for judgment against Counterdefendants as

follows:

L. For damages against the Counterdefendants in an amount in excess of
$15,000.00;

2. For restitution and possession of the Subject Property;

3. For a Writ of Restitution without bond;

4. For the Court to quiet title to the Subject Property in favor of
Counterclaimant;

5. For the Court to declare that title in the Subject Property is vested in the
Counterclaimant free and clear of all other liens, Lis Pendens’, and
encumbrances and that the Counterdefendants herein have no estate, right,
title or interest in the Subject Property.

1




6. For an award of attorney's fees and litigation costs incurred; and
7. Such other and further relief as may be deemed just and proper under the

circumstances.

DATED this@%W day of October, 2019.
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Mr Steffen\f43—96§
Matthew K. Schriever (10745)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Defendant in Intervention /

Counterclaimant
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date

indicated below, I served a true and correct copy of the INTERVENOR’S

COUNTERCLAIM via U.S. Mail to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Plaintiffs

Christopher A. J. Swift, Esq.

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorney for Fay Servicing, LLC and

US Bank Prof-2013-M4 Legal Title Trust

DATED this 3 day of October, 2019.

Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Scott R. Lachman, Esq.

Darren T. Brenner, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America
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FILED
Case No: 18-Cv-01332 BIS0EC 31 BHID: LS

TA N
TANT
y e g

Dept.: II

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

L3R I I
ALBERT ELLIS LINCICOME, JR., and )
VICENTA LINCICOME, )
)
Plaintiffs, )
)
V. ) ORDER
)
SABLES, LLC, a Nevada limited liabllity )
company, as Trustee of the Deed of Trust )

given by Vicenta Lincicome and dated )
5/23/2007; FAY SERVICING, LLC, a )
Delaware limited liability company and )
subsidiary of Fay Financial, LLC; PROF- )
2013-M4 LEGAL TITLE TRUST by U.S. )
BANK, N.A., as Legal Title Trustee; for )
BANK OF AMERICA, N.A.; and DOES 1-50. )

)

)

Defendants,

THIS MATTER comes before the Court upon the Application for Ex Parte Restralning
Order, Preliminary Injunction and Permanent Injunction (hereinafter “Application”) flled on
November 7, 2018, by Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome
(herelnafter “Lincicomes"”), thereby seeking a restraining order, preliminary injunction and
permanent Injunction upon the sale of the Lincicomes’ residence by Sables, LLC, at public
auction,

On November 8, 2018, the Court entered an Order temporarily enjoining and
restraining Sables, LLC, from conducting a trustee’s sale of the Lincicomes’ residence, and

set a hearing upon the application to occur on November 20, 2018,

ORDER
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On November 14, 2018, Defendants Prof-2013 M4-Legal Title Trust, by U.S. Bank,
N.A., as Legal Title Trustee (herelnafter “US Bank"”) and Fay Servicing, LLC (herelnafter “Fay
Servicing”), filed thelr Response to Application for Ex Parte Restralning Order, Preliminary
Injunction and Permanent Injuncfion (hereinafter "Response”). Defendants argued in thelr
Response that Plaintiff's arguments lack merit because Plaintiffs had previously consented to
foreclosure, and because violations of the applicable Homeowners BIll of Rights statute are
not material.

On November 20, 2018, the Court heid a hearing on the Application and Response.
The Lincicomes attended with their attorney, Michael G, Millward, Esq., of Millward Law, Ltd,,
and US Bank and Fay Servicing appeared through their counsel Ramir M. Hernandez, Esq., of
Wright, Finlay & Zak, LLP. As well, Defendant Bank of America, N.A., (herelnafter “Bank of
America”) appeared telephonically through its counsel Scott Lachman, Esq., of Akerman,
LLP,

Counsel at the hearing stipulated to the admission of the evidence presented in the
Application and Response previously filed before the Court as well as documents presented
at the hearing on behalf of the Lincicomes. Additionally, Counsel stipulated that the
Lincicomes’ respectivé Affidavits filed with the Application be considered as evidence by the
Court as testimony.

The Court having considered thg documentary evidence, testimony and arguments
presented hereby makes the following FINDINGS OF FACT:

1. That on May 23, 2007, in connection with the purchase of the residence located
at 70 Riverside Drive, Dayton, Nevada 89403, Vicenta Lincicome (hereinafter “Vicenta”)
executed a Promissory Note in favor of Sierra Pacific, and also a Deed of Trust (hereinafter
2007 DOT") in favor of Mortgage Electronic Registration Systems, Inc. (herelhafter referred
to as "MERS"), as the nominee for Slerra Pacific, to secure the mortgage loan;

2, That on or about July 11, 2009, Bank of America offered Vicenta a Loan
Modification Agreement (hereinafter “"LMA") which modified and extended the maturity date

ORDER
PAGE2 OF 8




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

27

28

of the 2007 DOT from June 1, 2037, to August 1, 2049 and further modified the interest rate
applicable to the 2007 DOT by reducing the same from 6.875% to 4.875%:;

3. That the LMA provided that on September 1, 2014, the interest rate applicable
to the 2007 DOT would Increase from 4.875% to 5.375%;

4. That the LMA capitalized existing arrears of September 1, 2009, and modified
the principal balance owed under the 2007 DOT from $381,150 to $417,196.58;

5. That on July 31, 2009, Vicenta accepted Bank of America’s offer to modify the
2007 DQT, and executed the LMA and sent the document to Bank of America;

6. That on Septémber 1, 2009, the Lincicomes made a payment of $2,272.62 to
Bank of America upon the 2007 DOT as modified by thé LMA,;

7. That on September 1, 2009, Bank of America accepted payment, but was
unable to find the modified loan in its system;

8. That on. October 1, 2009, Bank of America refused payment from the
Lincicomes, because it did not have a record that the 2007 DOT had been modified by the
LMA;

9, That the Lincicomes’ requests to make payment on the 2007 DOT as.modfﬁed
by the LMA between October 1, 2009 and December 201 1, were refused by Bank of
America;

10. That the Lincicomes filed a petition for Chapter 13 Bankruptcy protection
before the United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case
No. 10-51219, and listed Bank of America as a secured creditor;

11, That Bank of America did not file a claim or appear in the Lincicomes Chapter
13 Bankruptcy case prior to confirmation of the Lincicomes’ Chapter 13 Plan;

12, That on May 4, 2011, Bank of America recorded a fully executed copy of the
July 11, 2009 LMA with the office of the Lyon County Recorder, as Document No. 475808;

13.  That the Lincicomes were not made aware of the execution and recording of
the LMA until 2017;

//
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14, That on November 26, 2014, Bank of America appeared in the Lihcicomes’
Chapter 13 Bankruptcy case and flled a Motion for Rellef of Stay séeklng relief from the
automatic stay, pursuant to 11 U,S.C. § 362;

15.  That Bank of America’s Motion for Relief of Stay did not inform the Lincicomes
or the Bankruptcy Court that the LMA had been executed and recorded:;

16. That on' June 15, 2015, thé Bankruptcy Court Clerk granted the Lincicomes é
discharge of all of their scheduled debts;

17.  That on August 1, 2015, Bank of America transferred the servicing of the 2007
DOT as modified by the LMA to Fay Servicing;

18, That all statements provided by Fay Servicing to the Lincicomes between
August 10, 2015 and October 10, 2018, do not reflect that the terms of the 2007 DOT had
been modified by the LMA.

19. - All statements between August 10, 2015 and October 10, 2018, reported the
principal balance owed, the applicable interest rate, the payment amount, the total
arrearage owed, as well as the total number of payments remaining due;

20.  That on November 10, 2015, Bank of America assigned its interest in the Deed
of Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Assoclation, as Legal Title
Trustee (hereinafter "US Bank”);

21.  That on November 3, 2017, Sables, LLC, as then acting Trustee under the 2007
DOT, recorded its Notice of Breach and Default and of Election to Sell the Real Property
under Deed of Trust (herelnafter “NOD") with the Lyon County Recorder as Document No.
572258;

22, That the NOD provides that the “subject Deed of Trust was modified by Loan
Modiftcation Agreement recorded as Instrument 475808 . . . on 5/4/2011;"

23. That the NOD provides that all monthly instaliments from “9/1/2008” forward
are due, Instead of 9/1/2009 as required by the LMA;

24, That the NOD provides that the principal balance owed is $381,150.00, instead
of $417,196.58 as provided in the LMA;

ORrDER
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25, That on October 12, 2018, Defendant Sables, LLC, recorded its Notice of
Trustee’s Sale with the Lyon County Recorder as Document No. 587470, providing that the
Property would be sold by public auction on November 9, 2018, at 11:00 AM, at the Lyon
County Court House on 31 S. Main Stréet, Yerington, Nevada 8§447 ;

26. That under the circumstances the foreclosure of the Lincicome's residence
would cause them Irreparable injury;

27. The LMA appears to be a valld modification of the 2007 DOT;

28.  That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the total balaﬁce owed Vicenta Lincicome under the 2007
DOT as modified by the LMA;

29, That based on the record before the Court at the hearing nelther Fay Servicing
nor Sables has accurately reported the principal obligation owed by Vicenta Lincicome under
the 2007 DOT as modified under the LMA;

30. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the date through which 2007 DOT as modified under LMA
Is paid; and '

31.  That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the current interest rate effective under the 2007 DOT as
modified under the LMA.

The Court hereby enters the followlhg. Conclusions of Law:

1, The Homeowners Bill of Rights codified under NRS 107.400 through NRS
107.560 is applicable to this foreclosure matter;

2, That Plaintiffs established that irreparable Injury would resuit If Defendant
Sables, LLC, was permitted to exercise the power of sale and foreclose on the Plaintiffs’ real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17;

/7
//

ORDER
PAGES OF 8




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

286

27

28

3, That Plaintiffs have established that they will succeed on their claim that
Defendants have violated NRS 107.500(1)(b) for failing to provide accurate information
required to be provided prior to the Initiation of a foreclosure; and

4, That Plaintiffs have established to the Court’s satisfaction that they were likely
to succeed on the merits of thelr claims pertaining to material violations of the Homeowner's
Bill of Rights pursuant to NRS 107.400 through NRS 107.560.

THEREFORE, GOOD CAUSE APPEARING, the Court enters the following orders:

1. That Sables, LLC, Is hereby enjoined from selling at public auction the real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, and identifled In the
Notice of Trustee's Sale recorded with the Office of the Lyon County Recorder as Document
No. 587470, until further order of the Court;

2. That Plaintiffs shall post bond a bond in the amount of $172,610.67 by
December 20, 2018, and shall file with the Court and serve opposing counsel with a Notice of
Bond filing;

3. That the Injunction shall be effective against Defendants so long as bond Is
posted and Plaintlffs post additional security In the sum of $2,105.10 on January 20, 2019,
and on the 20™ day of each month thereafter with the Third Judicial District Court Clerk’s
office; ' ‘

4. Plaintiffs shall file a notice of compliance with the requirement to pay additional
security with the Third Judicial District Court Clerk and shall contemporaneously serve the
same upon Defendants after making payment of additional security as set forth above;

5. That failure of Plaintiffs to timely post a bond and provide notice of bond by
December 20, 2018, shall relieve Defendants of their duty to comply with this injunction
enjoining the sale of 70 Riverside Drive, Dayton, Lyon County, Nevada, until a filing of notice
of bond and a notice of compliance of Plaintiffs’ satisfaction of the requirement to post
additional security with the Third Judicial Distri\ct Court Clerk In this matter are thereafter
served upon Defendants; and

//
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6. That the Court’s orders entered in the Court’s November 8, 2018 Order and the
Court's November 14, 2018 Corrected Order, pertaining to the cancellation of the Notice of
Sale, are hereby set aside.

IT IS SO ORDERED,

Dated this %\33( day of December, 2018 A gf .

DISTRICT JUDGE

AFFIRMATION .
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the soclal security number of any person, or other personal information as defined

by NRS 603A,040.
Reviewed, approved and submitted this g day of December, 2018

Nevada Bar No. 11212
Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

QORDER
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e
Reviewed, approved and submitted this (:fy é’a\y of December, 2018,

Ramir M. Hernand q
Nevada Bar No. 13146

Wright, Finlay & Zak

7785 W, Sahara Ave., Sulte 200
Las Vegas, NV 89117

ORDER
PAcE80OF S




EXHIBIT 2

EXHIBIT 2



70 RIVERSIDE DR Doc #: 591393

01/25/2018 68:21 AM Page: 1 0f2

OFFICIAL RECORD
A.PN.: 029-401-17 Requested By: FIRST AMERICAN TITLE INSURANCE G
RECORDING REQUESTED BY: Lyon County, NV
Margie Kassebaum, Recorder
AND WHEN RECORDED TO: Fee: $38.00 RPTT: §1,148,65
Breckenridge Property Fund, 2016, LLC Recorded By: Inhumildad
23120 Potosi St. Ste 130
Las Vegas, NV 89146
Recorded As An Accommodation

Forward Tax Statements to Oaly Withost Liahility
the address given above

SPACE ABOVE LINE FOR RECORDER'S USE
T.S, #16-42397
Order #: 160069595-NV-VGO

TRUSTEE'S DEED UPON SALE

Transfer Tax: § \\\AE 2%%

The Grantee Hercin WAS NOT the Foreclosing Beneficiary.
The Amount of the Unpaid Debt was $671,249.37

The Amount Paid by the Grantes was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND 1S DESCRIBED AS FOLLOWS:

All that certain real property situate In the County of Lyon, State of Nevada, deseribed as follows:

Lot 42 25 shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having cccurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust tecorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records,



APN.: 029-401-17
RECORDING REQUESTED BY:

AND WHEN RECORDED TO:;
Breckenridge Property Fund, 2016, LLC
2320 Potosi St. Ste 130
Las Vegas, NV 89146
Recorded As An Accommedation
Forward Tax Statements to Only Without Liability
the address given above

SPACE ABOVE LINE FOR RECORDER’S USE
T.5. # 16-42397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
Transfer Tax: $ \ \\/\ Q) E‘D%

The Grantee Herein WAS NOT the Foreclosing Beneficiary.
The Amount of the Unpald Debt was $671,249.37

The Amount Paid by the Grantee was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
herennder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, L1.C

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLL.OWS:

All that certain real property situate in the County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687.

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.



TRUSTEE'S DEED UPON SALE

T.S. #: 16-42397
Order #: 160069595-NV-VOO

Trustee having complied with all applicable statutory requirements of the State of Nevada and performed all duties
required by the Deed of Trust including sending a Notice of Breach and Election to Sell within ten days after its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified return receipt mail, postage pre-
paid to each person entitled to notice in compliance with Nevada Revised Statutes 107,080,

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee's Sale have been complied with. Trustee, in compliance with said Notice of Trustee's sale and in exercise of
its powers under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the purchaser of said property for the amount bid, being $ $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknowledged in full/partial satisfaction of the debt secured
by said Deed of Trust.

In witness thereof, SABLES, LLC, a Nevada limited liability company, as Trustee 1S this Y day, caused its name to
be hereunto affixed. j

Date: 1/15/2019 SABLES, LLC, a Nevifla limited lighility company

Geoffrey Neal, Trus iSale Officer

e

A notary public or other officer completing this certificate Neear\
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
frythfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J, Develaseo Notary Public, personally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and. acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity ‘upon behalf of which the person(s)
acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregomg paragraph is

true and correct, 9. 'D@y CASCD
=LY “—n%{ Erores dliigo

WITNESS my hand and gfficial seal. D Rttt Aot O B |
oy J. DEVELASCO g

2

<

2

Notary Public - California
Orangs County
Commission # 2147185
My Comrm. Expires Mar 21, QOZO’E
P R P A S o VR

Signature ~ Q (Seal)

J.Develasco’
J el oS o

eaNNA ety



STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s)
a) 029-401-17

b)
)
&
2. Type of Property:
a) Vacant Land b) m Single Fam. Res. |[FOR RECORDER’S OPTIONAL USE ONLY
c) Condo/Twnhse d) 2-4 Plex Book: Page
e) Apt. Bldg 3} Comm’//Ind’l Date of Recording:
B Agricultural h) Mobile Home Notes:
Other
3. a. Total Value/Sales Price of Property $_$294,000.01
b, Deed in Lieu of Foreclosure Only {value of property) ( )
¢. Transfer Tax Value: $_ $294,000.01
d. Real Property Transfer Tax Due ‘ $ NWUB S5

4. If Exemption Claimed:
8. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of petjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein. Furthermore
the parties agree that disallowance of any claimed exemption, or other determination of additional tax due, may
result in a penalty of 10% of the tax due plus interest at 1% per month, Pursuant to NRS 375,030, the Buyer and

Seller shall be jointly and sever: iable for any additional amount owed.
Signature ( Q ? Capacity AGENT

2

Signature Capacity AGENT

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)
Print Name: Sables, LLC, ¢ weSovcdea Print Name: Breckenridge Property Fund,
Wicwde A Biadotind Coloimoney, | 2016, LLC
Address: 3753 Howard Hughes Parkway, Address: 2320 Potosi St. Ste 130
Suite 200, Las Vegas, NV 89169 Las Vegas, NV 89146

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer)
Print Name: ‘i-—\{"b’\" Escrow #:__ (A QC A A
Address: (X )

City\ O —6%@5{, State: Y\‘i\} Zip: @ﬂ\?ﬁ

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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THREE-DAY NOTICE TO QUIT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR. '
DAYTON, NEVADA 89403

Or any occupants of the above-named property or any persons in possession of the above-
mentioned property.

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 ef seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED AND DEMAND IS MADE that you surrender
possession of the property to the undersigned at or before noon of the third (3) day after receipt of
this Notice pursuant to Sections 40.255, 40.280, and 40.290 to 40.420 of the Nevada Revised
Statutes.

YOU ARE HEREBY NOTIFIED that if you are a tenant of the prior owner of the Property,
you are to refer to the Notice to Tenant which is attached as Exhibit A to this Three-Day Notice to
Quit. If you need another copy of the Notice to Tenant, please contact the undersigned below.

UPON YOUR FAILURE TO VACATE OR SURRENDER THE PREMISES AS
DEMANDED, the undersigned may apply to the Dayton Township Justice Court or other court of
appropriate jurisdiction, for an order from the Court granting BRECKENRIDGE PROPERTY
FUND 2016, LLC possession of the property. Upon the Court granting such an order the Court
may direct the Sheriff or Constable of the County or City to remove the occupant within twenty-
four (24) hours after the receipt of the aforesaid order.

DATED this Z day of January, 2019.

WEDGEWOOD, LL.C

(e (ol grr—

CASEY J. NELSO¥, ESQ. N
Nevada Bar # 12259

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC
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NOTICE TO TENANT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR.
DAYTON, NEVADA 89403

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 et seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NO'TIFIED OF A CHANGE OF OWNERSHIP, The new owner of
the property is BRECKENRIDGE PROPERTY FUND 2016, LLC, 2320 Potosi St., Ste. 130, Las
Vegas, Nevada 89146.

YOU MUST CONTACT US AND ESTABLISH YOUR BONA FIDE TENANCY in the
property within three (3) business days of receipt of this Notice.

IN ORDER TO ESTABLISH YOUR TENANCY, within three (3) business days of receipt
of this Notice you must furnish a copy of your fully executed, current lease or rental agreement
and proof of all past payments to Breckenridge Property Fund 2016, c/o the owner’s attorney,
Casey J. Nelson, Esq., at 2320 Potosi St., Ste. 130, Las Vegas, Nevada 89146. Failure to produce
valid documentation clearly demonstrating a bona fide tenancy will result in eviction proceedings
immediately being brought against all occupants.

A LEASE OR TENANCY shall be considered bona fide only if:

1) The mortgagor/prior owner or the child, spouse, or parent of the mortgagor/prior owner
under the contract is not the tenant or occupant;

2) The lease or tenancy was the result of an arms-length transaction; and

3) The lease or tenancy requires the receipt of rent that is not substantially less than fair market
rent for the property or the unit’s rent is reduced or subsidized due to a Federal, State, or
local subsidy

The new owner reserves the right to challenge the authenticity and validity of any purported lease
or tenancy based upon other terms, conditions, or factors which appear fraudulent or which are not
otherwise standard terms within residential leases in the geographic area.

YOU ARE HEREBY NOTIFIED that if you are a bona fide tenant or subtenant in the
property, you must still vacate the property within either 1) 90 days of this notice; or 2) upon
the expiration of the remainder of the term of your bona fide lease, whichever date is later.

YOU ARE HEREBY NOTIFIED that you must continue to pay rent to
the new owner throughout the remainder of your tenancy in order to avoid
eviction proceedings being brought against vou for non-payment of rent.




Rent shall be remitted to BRECKENRIDGE PROPERTY FUND 2016, LLC at 2320 Potosi
St., Ste. 130, Las Vegas, Nevada 89146. Your failure to pay rent to the new owner throughout the
notice period or comply with any other term of the agreement or applicable law shall constitute a
breach of the lease or rental agreement and may result in eviction proceedings.

YOU ARE HEREBY NOTIFIED that upon your failure to timely establish your tenancy
or upon your failure to fully vacate or surrender the premises as demanded, the undersigned may
apply to the Dayton Township Justice Court or other court of appropriate jurisdiction, for an order
from the Court granting BRECKENRIDGE PROPERTY FUND 2016, LLC possession of the
property. Upon the Court granting such an order the Court may direct the Sheriff or Constable of
the County or City to remove the occupant within twenty-four (24) hours after the receipt of the
aforesaid order. -

DATED this ) 5 day of January, 2019.

WEDGEWOOD, LLC

Nevada Bar

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC



Attorney or Party without Attorney: For Court Use Only
Wedgewood, LLC
Casey . Nelson, Esg. (SBN 12259)
2320 Potosi Street, Suite 130
Las Vegas, NV 89146

Telephone No:  (702) 305-9157

Homeyfor Plaini 70 RVERSIDE D

Insert name of Court, and Judicial District and Branch Court:

Plaintiff: BRECKENRIDGE PROPERTY FUND 2016, LLC
Defendant:  VICENTA LINCICOME; TENANT AND SUBTENANT AND ALL OCCUPANTS

AFFIDAVIT OF SERVICE Hearing Date: Time: Dept/Div: Case Number:

1. Atthetime of service l was at least 18 years of age and not a party to this action.
2. |served copies of the Three-Day Notice to Quit, Notice to Tenant

3, a Partyserved:  Vicenta Lincicome; Tenant and Subtenant and All Occupants
b. Person served: Posted

4. Address where the parly was served: 70 Riverside Drive, Dayton, NV 89403

5, [Iserved the party:
a. By Posting. On; Mon, Jan 28 2019 (2) at: 02:20 PM by posting a copy of the documents in a consplcuous place on the property.
b. By Mailing. On; Mon, Jan 28 2019 by malling a copy of the documents, addressed as shown in item 4, via Certified Mail issued
by United States Post Office from: Las Vegas, NV.

6. Person Who Served Papers:
a. Tonl Ruckman {R-052005, Washoe) d. The Fee for Service was:
b. FIRST LEGAL
2920 N. Green Valley Parkway, Suite 514
Henderson, NV 89014
c. (702) 671-4002

Pursuant to NRS 53.045
7. 1declare under penalty of perjury under the laws of the State of Nevada that the foregoing Is true and correct.

{Date) (Signature)

0172972019

AFFIDAVIT OF 3012509
SERVICE (55105770)

FIRSTLEGAL
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MILLWARD LAV, LTD

[591 Mono Ave, Minden NV 89423

(775) 60O0-2776
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COME NOW, ELLIS LINCICOME and VICENTA LINCICOME, by and through their
attorney, Michael G. Millward, Esqg., of Millward Law, Ltd., and hereby allege and aver as
follows:

PARTIES

1. At all times relevant herein, Plaintiff ELLIS LINCICOME is and was a resident of
the State of Nevada, residing at 70 Riverside Drive, Dayton, Nevada 89403.

2. At all times relevant herein, Plaintiff VICENTA LINCICOME is and was a resident
of the State of Nevada, residing at 70 Riverside Drive, Dayton, Nevada 89403.

3. At all times relevant herein, Defendant SABLES, LLC (hereinafter referred to as
“Sables”), is and was a Nevada limited liability company, providing deed of trust trustee
services to servicers and financial institutions.

4, At all times relevant herein, Defendant FAY SERVICING, LLC (hereinafter
referred to as “Fay Servicing”), is and was a Delaware limited liability company. Fay
Servicing provides loan servicing for financial institutions and was the servicer for PROF-
2013-M4 LEGAL TITLE TRUST by U.S. BANK NATIONAL ASSOCIATION, the current or former
beneficiary of a Deed of Trust encumbering Plaintiffs’ residence.

5. Upon information and belief, at all times relevant herein, Defendant PROF-
2013-M4 LEGAL TITLE TRUST by U.S. BANK NATIONAL ASSOCIATION (hereinafter referred
to as “"US Bank”), as legal title trustee, was a mortgage investment trust. At all times
relevant herein, US Bank, was a non-title 7 business entity, registered to do business in the
State of Nevada, conducting business in the State of Nevada as a national bank, and
providing commercial banking services for individuals, businesses, and institutions in the
State of Nevada.

6. At all times relevant herein, Defendant BANK OF AMERICA, N.A., successor by
merger to BAC Home Loans Servicing, LP, formerly Countrywide Home Loans Servicing, LP,
(hereinafter referred to as “Bank of America”) was a non-title seven business entity,

registered to do business in the State of Nevada, conducting business in the State of Nevada

SECOND AMENDED COMPLAINT (ARBITRATION EXEMPT —
NAR 3 “DECLARATORY RELIEF") PAGE 2 OF 29




MILLWARD LAV, LTD

[591 Mono Ave, Minden NV 89423

(775) 60O0-2776
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as a national bank, and providing commercial banking services for individuals, businesses,
and institutions in the State of Nevada.

7. At all times relevant herein, Defendant and Intervener BRECKENRIDGE
PROPERTY FUND 2016, LLC, a Utah limited liability company (hereinafter “Breckenridge”), is
and was the grantee of a Trustee’s Deed recorded with the Lyon County Recorder on January
25, 2019, as Document No. 591393.

8. At all times relevant herein, Defendant NEWREZ, LLC d/b/a Shellpoint
Mortgage Servicing, LLC, substituted in for Doe 1 (hereinafter “Shellpoint”) is and was a
Delaware limited liability company. Shellpoint provides loan servicing services for
beneficiaries of mortgage security instruments. Upon information and belief, at all times
relevant herein, Defendant 1900 CAPITAL TRUST II, BY U.S. BANK TRUST NATIONAL
ASSOCIATION, substituted herein for Doe 2 (hereinafter referred to as “Capital Trust”), as
legal title trustee, was a mortgage investment trust. At all times relevant herein, Capital
Trust, was a non-title 7 business entity, registered to do business in the State of Nevada,
conducting business in the State of Nevada as a national bank, and providing commercial
banking services for individuals, businesses, and institutions in the State of Nevada.

9. Upon information and belief, Defendant MCM-2018-NPL2, is an investment
Trust administered by MCM Capital, LLC, substituted herein for Doe 3 (hereinafter *“MCM") as
legal title trustee. MCM is a Delaware limited liability company and provides services as a
mortgage investor, manager, advisor and technology provider.

10. The true names, capacities, and/or involvement of the DOE Defendants named
herein are unknown to Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME (together
hereinafter referred to as “the Lincicomes”), who therefore sue said Defendants by fictitious
names. The Lincicomes are informed and believe, and thereon allege, that those persons or
entities are the partners, owners, shareholders, agents, employees, or alter egos of the
Defendants named herein, or those persons have an interest in the deed of trust or
mortgage loan, or are otherwise affected by the relief sought herein. The Lincicomes pray

leave to amend this Complaint to show their true names and capacities when the same have

SECOND AMENDED COMPLAINT (ARBITRATION EXEMPT —
NAR 3 “DECLARATORY RELIEF”) PAGE 3 OF 29
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been determined. The Lincicomes are informed and believe, and thereon allege, that each of
the Defendants named herein as a DOE is legally responsible in some manner for the events
and happenings herein referred to in this lawsuit.

JURISDICTION

11.  The Third Judicial District Court in and for the County of Lyon has personal
jurisdiction over all parties pursuant to NRS 14.065 and subject matter jurisdiction over all
claims asserted in this Complaint pursuant to Article VI of the Nevada Constitution.

12. Mandatory arbitration of this matter is exempt under Rule 3(A) of the Nevada
Arbitration Rules because this matter concerns “actions for declaratory relief.” NAR 3A.

VENUE

13. The Third Judicial District Court in and for the County of Lyon is the proper
venue for this action pursuant to NRS 13.010 because the actions arose out of contracts
executed and to be performed in Lyon County, Nevada, and the real property at issue and
affected by the relief sought is located in Lyon County, Nevada.

GENERAL ALLEGATIONS

14. In May of 2007, the Lincicomes agreed to enter into a residential mortgage
loan with Sierra Pacific for the purchase of a home located at 70 Riverside Drive, Dayton,
Nevada 89403 (hereinafter “"Residence” or “Premises”).

15. Sierra Pacific requested that Plaintiff Ellis Lincicome (hereinafter individually
referred to as “Ellis”) make a withdrawal of $80,000 from his 401K retirement plan to be
contributed as part of the down payment of the home purchase.

16. On May 23, 2007, Vicenta Lincicome (hereinafter individually referred to as
“Vicenta”) executed a Promissory Note in favor of Sierra Pacific as part of an interest only
residential mortgage loan.

17. On that same day, May 23, 2007, Vicenta executed a Deed of Trust
(hereinafter “Deed of Trust”) in favor of Mortgage Electronic Registration Systems, Inc.
(hereinafter referred to as "MERS"”), a Delaware Corporation that tracks ownership interests

and servicing rights in mortgage loans and holds title to mortgages solely as nominee for its
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member-lenders, as the nominee for Sierra Pacific to secure the mortgage loan. The
Promissory Note and Deed of Trust are attached hereto as Exhibit 1.

18. In or about March of 2008, the Lincicomes learned that they had incurred a tax
bill of nearly $20,000 for having taken the $80,000 distribution from Ellis’s 401k.

19. The Lincicomes were unable to make their June 1, 2008, mortgage payment
and were unable to later catch up on past due payments.

20. Also on April 27, 2009, Bank of America, N.A., and Countrywide Bank, N.A.,
merged. See Ex. C to Motion for Relief of Stay attached as Exhibit 2.

21. Bank of America (or Recontrust Company, N.A.) recorded a Notice of Default
on January 23, 2009 as Document No0.437084, accelerating the sum due under the
Promissory Note.

22.  After receiving a Notice of Default and Notice of Sale, the Lincicomes began the
process of applying for a mortgage workout with Bank of America.

23. On July 31, 2009, Vicenta executed a Loan Modification Agreement (hereinafter
2009 LMA") with BAC Home Loans Servicing, LP, which provided that the first payment of
$2,272.62 was to be made September 1%, 2009. A copy of the 2009 Loan Modification
Agreement is attached hereto as Exhibit 3.

24. The LMA extended the maturity date to August 1, 2049, and, as of August 1,
2009, the interest rate applicable to their loan would be reduced from the current rate of
6.875% to 4.875%. The LMA provided that on September 1, 2014, the interest rate would
increase to 5.375%. Under the LMA all arrears were to be capitalized as of September 1,
2009, and the new principal balance owed would be $417,196.58. A copy of the “Important
Message About Your Loan” notice is attached as Exhibit 4.

25. On July 31, 2009, the LMA, which was fully executed by Vicenta, was sent by
Federal Express in the reusable Fed-Ex envelope provided with the loan modification package
to BAC Home Loans Servicing, LP Modification, 100 Beecham Drive, Suite 104, Pittsburgh, PA
15205.
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26. On September 1, 2009, the Lincicomes travelled to the Bank of America branch
located in Carson City to make their first payment under the LMA. The banker assisting the
Lincicomes was a young woman named Crystal. After searching for information concerning
the Lincicomes’ loan, Crystal could not find any record of the LMA in their system. Crystal
accepted payment under the understanding that it was to be credited against the Lincicomes’
loan as modified by the LMA, once the LMA had been entered into their system. Crystal told
the Lincicomes to contact Bank of America customer service and request a coupon book for
the LMA to make payments easier.

27. On or about September 1, 2009, Vicenta contacted Bank of America Customer
Service and was told to go to the Customer Assistance Center on Rose Drive in Reno. The
Lincicomes were assisted by Manager Barbara Keady. The Lincicomes showed Ms. Keady a
signed copy of the LMA. Ms. Keady informed the Lincicomes that Bank of America would
investigate the status of the LMA.

28. On or about October 1, 2009, Vicenta travelled to the Carson City Bank of
America branch to make the second payment on the LMA. This time the banker, a middle-
aged woman, refused the payment and indicated that there was no record of the existence
of the LMA in Bank of America’s computer system.

29. Bank of America provided a Home Loan Statement dated October 29, 2009,
which establishes that Bank of America had not applied the terms of the LMA to the
Lincicomes’ mortgage loan. The October 29, 2009 statement is attached as Exhibit 5. The
statement reflects an incorrect payment amount, an incorrect interest rate, and an incorrect
past due amount. Ex. 5.

30. From October 1, 2009, to December of 2011, the Lincicomes continued to
contact Bank of America by phone to inquire as to the status of the LMA and make payment.
On each phone call, the Bank of America customer service representative would inform the
Lincicomes that the matter was being investigated. Copies of correspondence from Bank of
America dated December 15, 2009, February 23, 2010, March 12, 2010, October 19, 2011
and December 23, 2011, are attached hereto as Exhibit 6.
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31. On March 12, 2010, the Lincicomes again contacted Bank of America by phone
and again were informed that the status of the LMA was still being investigated. However,
during this call the Lincicomes were advised to seek help from the Department of Housing
and Urban Development’s (HUD) Financial Guidance Center.

32. In April, the Lincicomes met with HUD Counselor Lucy Powell. Ms. Powell
assisted the Lincicomes with the design of an action plan, which included the filing of a
Chapter 13 Bankruptcy petition to cure the arrearage with Bank of America that would have
accrued since the LMA was signed, and to force Bank of America to find and recognize the
LMA.

33. The Lincicomes filed a petition for Chapter 13 Bankruptcy protection before the
United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case No. 10-
51219, and therein listed Bank of America as a secured creditor.

34. The deadline for Bank of America to file a claim was set by the Bankruptcy
Court Clerk to expire on August 12, 2010. A copy of the Notice of Chapter 13 Bankruptcy
Case, Meeting of Creditors, & Deadlines is attached as Exhibit 7.

35. Neither Bank of America nor BAC Home Loan Servicing filed a claim in the
Lincicomes’ Bankruptcy case.

36. Without a claim filing or information regarding the validity of the LMA and the
current arrears to go off of, the Lincicomes were unable to include payment of arrears as
part of their Chapter 13 plan.

37. Upon information and belief, in early 2011, Bank of America found the LMA.

38. Senior Vice President of Bank of America, James S. Smith, executed the LMA
on March 22, 2011.

39. A fully executed copy of the LMA was recorded with the office of the Lyon
County Recorder on May 4, 2011, as Document No. 475808.

40. Bank of America did not give the Lincicomes notice that the LMA had been

signed and recorded.
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41. The Lincicomes remained unaware of the fact that the LMA had been found, or
that it had been agreed to and fully executed by Bank of America, until 2017.

42, On November 26, 2014, Bank of America appeared in the Lincicomes’
Bankruptcy case and filed a Motion for Relief of Stay seeking relief from the automatic stay,
pursuant to 11 U.S.C. § 362.

43, In the Motion for Relief of Stay, Bank of America did not inform the Bankruptcy
Court of the 2009 LMA, nor did it provide the Court with a copy of the LMA recorded on May
4, 2011.

44, On June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes
discharge of all of their scheduled debts. A copy of the June 15, 2015 Discharge Order is
attached as Exhibit 8.

45, Prior to discharge, but after the Court had entered an order granting Bank of
America’s Motion for Relief of Stay, the Lincicomes again applied for a loan modification.

46. On or about April 24, 2015, Bank of America accepted the loan modification
application and required the Lincicomes to complete three trial modification payments before
they could move forward with modifying their mortgage loan. A copy of April 24, 2015 loan
modification notice is attached as Exhibit 9.

47. The April 24, 2015 loan modification notice provided that upon completion of
the trial payments, the Lincicomes’ mortgage would be extended to May 1, 2055, that the
interest rate would be reduced to 4.125%, and that if it is determined that the unpaid
balance of the Lincicomes mortgage exceeds 115% of the current value of their home, the
Lincicomes would be eligible to have up to 30% of their principal balance deferred and not
be subject to interest. Ex.9.

48. The Lincicomes made the first trial payment of $2,013.78 on May 28, 2015.
The second trial payment was made on July 1, 2015.

49. Then on August 1, 2015, while attempting to make the third trial payment,

Bank of America informed the Lincicomes that their loan had been transferred to Fay
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Servicing, LLC. A copy of the check which the Lincicomes attempted to tender on August 1,
2015, payable to Bank of America, is attached hereto as Exhibit 10.

50. The Lincicomes called Fay Servicing that same day, August 1, 2015, to make
payment and spoke with account manager Rosalind Jackson. Ms. Jackson informed the
Lincicomes that Fay Servicing does not honor Bank of America modifications.

51. On August 10, 2015, Fay Servicing generated a Mortgage Statement indicating
the amount due on the Lincicomes’ account on September 1, 2015, was $207,599.70, and
reflecting an interest rate of 6.875 percent and indicating there were 85 payments that
remain due on the account. A copy of Fay Servicing’s Mortgage Statement generated August
10, 2015, is attached hereto as Exhibit 11.

52. On August 11, 2015, Fay Servicing, LLC, sent a letter to the Lincicomes that
Bank of America was no longer their loan servicer and that beginning August 1, 2015, all
payment should be sent to Fay Servicing.

53. The Lincicomes were devastated when neither Bank of America nor Fay
Servicing would accept their payment and that Fay Servicing would not honor the April 24,
2015 loan modification offer.

54. On November 10, 2015, Bank of America assigned its interest in the Deed of
Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter "US Bank”). A copy of the November 10, 2015 Assignment is attached
as Exhibit 12.

55. The November 10, 2015, Assignment to US Bank was recorded with the Lyon
County Recorder as Document No. 544042. Ex.12.

56. In 2016, the Lincicomes applied for the Home Affordable Modification Program
(HAMP) modification through Fay Servicing. Fay Servicing informed the Lincicomes that they
only qualified for a Home Affordable Foreclose Alternatives (HAFA) Short Sale. The
Lincicomes appealed Fay Servicing’s denial of their qualification for HAMP.

57. On September 7, 2016, Fay Servicing sent the Lincicomes a response to their

appeal of their denial therein indicating that the Lincicomes did not have sufficient income to
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qualify for a modification, and also that they were not qualified for the HAMP Unemployment
Program (HAMP UP) “because the property is not your primary residence.”

58. The Lincicomes have continuously used and claimed their home located at 70
Riverside Dr., Dayton, Nevada, as their residence.

59.  After being denied, the Lincicomes reached out to Senator Harry Reid’s office
for help. Shortly thereafter Fay Servicing offered the Lincicomes a trial modification at
$2,528.86 per month.

60. The Lincicomes completed the three trial payments by December 1, 2016.
Then on December 15, 2016, Fay Servicing sent the Lincicomes the final modification
agreement. After reviewing the agreement, the Lincicomes knew that entering into the
modification under the proposed terms would leave them in a terrible financial position, and
would likely result in another default upon the modified terms. The Lincicomes decided not
to enter into the agreement.

61. On December 20, 2016, the Lincicomes then elected to enter the State of
Nevada Foreclosure Mediation Program.

62. Anita Conboy was appointed mediator and mediation was scheduled and held
on April 17, 2017. The mediation was terminated when no agreement between the parties
was reached. No certificate of mediation was issued because Fay Servicing did not bring any
certifications for any of the documents as required by law.

63. On November 3, 2017, Sables, LLC, as Trustee under the Deed of Trust,
recorded its Notice of Breach and Default and Election to Sell the Real Property under Deed
of Trust (hereinafter "NOD"). A copy of the NOD is attached hereto as Exhibit 13.

64. The NOD provides that as of October 31, 2017, $265,572.39 is owed in
arrears. Even though the NOD acknowledges that the “subject Deed of Trust was modified
by Loan Modification Agreement recorded as Instrument 475808 . . . recorded on 5/4/2011

. in the office of the County recorder of Lyon County,” it also provides that all monthly

installments from “9/1/2008"” forward are due.
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65. The NOD is incorrect because the 2009 LMA was effective July 31, 2009, with
the first installment to be made on 9/1/2009 instead of 8/1/2008. Ex.3.

66. The NOD includes an Affidavit of Authority signed on October 5, 2016, by
Veronica Talley, as a “Foreclosure Specialist IV” (hereinafter “Talley Affidavit”) stating that
Fay Servicing has complied with the requirements of NRS 107.080.

67. The Talley Affidavit misstates the date of recording of the November 10, 2015
Assignment from Bank of America to PROF-2013-M4 Legal Title Trust, by U.S. Bank National
Association, as Legal Title Trustee, as having been recorded November 25, 2016, instead of
the actual date of recording November 25, 2015. Ex.13; Ex.12.

68. The Talley Affidavit was signed nearly 13 months prior to the recording of the
NOD.

69. The Declaration of the Mortgage Service attached to the NOD indicates that
pursuant to the requirements of NRS 107.510 the mortgage servicer contacted the borrower
to assess the borrower’s financial situation and to explore options for the borrower to avoid a
foreclosure sale. The Declaration was signed and dated April 5, 2016, nearly 19 months
prior to the signing of the NOD to which it is attached. Ex.13, p.6.

70. The Lincicomes attended a second mediation on April 3, 2018, and a Certificate
of Mediation was issued on October 4, 2018.

71. The Certificate of Mediation provides that the Lincicomes will voluntarily
relinquish the property.

72. Even though a deed in lieu of foreclosure was discussed as the Lincicomes’ only
option at the mediation, and recommended by their attorney Geoffrey Giles, they did not
agree to relinquish their property.

73. On October 12, 2018, Sables, LLC, recorded its Notice of Trustee’s Sale with
the Lyon County Recorder as Document No. 587470.

74. The October 12, 2018 Notice of Trustee’s Sale provides that the date of sale is
November 9, 2018, at 11:00 AM, at the Lyon County Court House on 31 S. Main Street
Yerington, Nevada 89447.
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75. On November 7, 2018, the Lincicomes filed a Complaint for Declaratory Relief
and an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent
Injunction in the Third Judicial District Court of the State of Nevada, as Case No. 18-CV-
01332.

76. On November 7, 2018, a Notice of Lis Pendens was filed in the Third Judicial
District Court Case No. 18-CV-01332 against the Premises and was recorded on November
8, 2018, with the Lyon County Recorder as Document No. 588549.

77. On November 8, 2018, the Third Judicial District Court entered an Order
restraining and enjoining Defendants from foreclosing on the Property. A copy of the
November 8, 2018 Order is attached as Exhibit 14.

78. On November 8, 2018, a Notice of Entry of Order concerning entry of the
Court’s November 8, 2018 Order was served on all interested parties by mail.

79. On November 14, 2018, the Third Judicial District Court entered a Corrected
Order restraining and enjoining Defendants from foreclosing on the Property.

80. On November 20, 2018, a Notice of Entry of Order concerning entry of the
Court’s November 14, 2018 Corrected Order was served on all interested parties.

81. On November 20, 2018, the Court held a hearing on the Application for Ex
Parte Restraining Order, Preliminary Injunction and Permanent Injunction.

82. On December 21, 2018 the Third Judicial District Court Clerk took Sable’s
default.

83. On December 28, 2018, the Lincicomes received a notice from Shellpoint
Mortgage Servicing, LLC, indicating that MCM 2018-NPL2 is the new beneficiary of the Deed
of Trust.

84. On December 31, 2018, the Third Judicial District Court entered the Order
upon the November 20, 2018 hearing.

85. On January 4, 2019, a Notice of Entry of Order concerning entry of the Court’s
December 31, 2018 Order was served on all interested parties.

86. On January 4, 2019, Sables, sold the Premises at foreclosure to Breckenridge.
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87. On January 17, 2019, the Lincicomes received a notice from Shellpoint that
1900 Capital Trust II, by U.S. Bank Trust National Association, is the new beneficiary of the
Deed of Trust.

88. On January 25, 2019, a Trustee’s Deed Upon Sale was recorded in the office of
the Lyon County Recorder as Document No. 591393. A copy of the Trustee’s Deed Upon
Sale recorded as Document No. 591393 is attached hereto as Exhibit 15.

89.  The Trustee’s Deed was issued in violation of NRS 107.0805.

FIRST CAUSE OF ACTION
(Wrongful Foreclosure)

90. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 89, hereinabove, as though fully set forth herein.

91. This cause of action is asserted against US Bank, MCM, Captial Trust, Sables
and their respective agents who are named parties herein.

92. Sables is named as a prospective Defendant herein only to the extent allowed
by NRS 107.029, and shall have no duty or requirement to defend against this claim as long
as it remains a “nonparty participant” in the action.

93. By acquiring the benefits of the Deed of Trust, US Bank, MCM, Capital Trust,
Sables, and their respective agents, including Fay Servicing and Shellpoint, assumed the
duties imposed by law on a beneficiary of a deed of trust including the express obligations
contained in the Deed of Trust, and subjected themselves to the statutory duties prerequisite
to conducting a foreclosure sale.

94, Defendants had a legal duty to comply with the provisions of Chapter 107 of
the Nevada Revised Statutes, including sections NRS 107.080 and NRS 107.400 through
NRS 107.560, which sections are also known as the "Homeowners Bill of Rights Act.”

95. Defendants were given actual and constructive notice that the 2009 LMA
modified the Deed of Trust pertaining to Plaintiffs’ Residence prior to the foreclosure sale

that occurred January 4, 2019.
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96. Prior to the foreclosure sale in this matter, Defendants US Bank, Fay Servcing,
and Sables were given actual notice that the terms Deed of Trust, as modified by the 2009
LMA, had not been enforced by Bank of America or US Bank, or their respective agents.

97. Prior to the foreclosure sale in this matter, Defendants US Bank, Fay Servcing,
and Sables were given actual notice that Plaintiffs were asserting that Bank of America, the
prior beneficiary of the Deed of Trust had breached its obligation to accept payment from
Plaintiffs in the fall of 2009.

98. Upon information and belief, Defendants US Bank and/or Fay Servicing
requested that Sables conduct a foreclosure sale, even though doing so would be in violation
of its legal duties under NRS 107.080.

99, On January 4, 2019, in violatation of the duties and requirements of the
applicable sections of NRS 107, including NRS 107.080, Sables exercised the power of sale
to foreclose and sell the Plaintiffs’ Residence to Breckenridge.

100. As a proximate and direct result of Defendants’ wrongful conduct and
foreclosure of Plaintiffs’ Residence, Plaintiffs have been damaged in the sum of an amount in
excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

101. In addition to actual damages, Plaintiffs seek treble damages pursuant to NRS
107.028, NRS 107.080, NRS 107.560.

102. The Lincicomes have had to retain the services of an attorney to prosecute this
action and are entitled to reasonable attorney’s fees and cost of suit incurred herein as
permitted under NRS 107.080(8).

SECOND CAUSE OF ACTION
(Declaratory Relief — NRS 30.010 et. seq. — NAR 3)

103. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 102, hereinabove, as though fully set forth herein.

104. This cause of action is asserted against Bank of America, US Bank, MCM,

Captial Trust, Salbes, Fay Servicing, Shellpoint, and Breckenridge.
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105. Sables is named as a prospective Defendant herein only to the extent allowed
by NRS 107.029, and shall have no duty or requirement to defend against this claim as long
as it remains a “nonparty participant” in the action.

106. An actual controversy has arisen and now exists between the Lincicomes and
all named Defendants which requires a determination of rights, responsibilities, interests,
and liabilities of the parties including those declarations sought below.

107. An actual controversy has arisen and now exists between the Lincicomes and
the named Defendants which requires a determination of rights, responsibilities, interests,
and liabilities of the parties including those declarations sought below.

108. Plaintiffs seek a declaration as to the terms of the under the May 23, 2007
Deed of Trust, as modified by the 2009 LMA, including Plaintiffs’ and Bank of America’s rights
and duties thereunder.

109. Plaintiffs seek a declaration as to Defendant Bank of America’s duty to accept
payments from Plaintiffs in October of 2009 under the Deed of Trust as modified by the 2009
LMA.

110. Plaintiffs seek a declaration as to any duty Plaintiffs had to perform following
Bank of America’s rejection of Plaintiffs’ payment in October of 2009.

111. Plaintiffs seek a declaration as to any event or occurance that constitutes a
cure for Bank of America’s rejection of Plaintiffs October 2009 payment.

112. Plaintiffs seek a declaration as to the effect of Bank of America’s failure to
incorporate and give effect to the 2009 LMA.

113. Plaintiffs seek a declaration as to the effect of the November 10, 2015,
assignment of the Deed of Trust, as modified by the 2009 LMA from Bank of America to US
Bank.

114. Plaintiffs seek a declaration as to any warranty given by Bank of America to US
Bank when Bank of America assisgtned its beneficial interest under the Deed of Trust, as

modified by the 2009 LMA, to US Bank on November 10, 2015.
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115. Plaintiffs seek a declaration as to the effect of US Bank, Fay Servicing, and
Shellpoint’s failute to incorporate and give effect to the 2009 LMA.

116. Plaintiffs seek a declaration of US Bank’s rights to enforce any beneficial
interest it did or continues to have in the Deed of Trust, as modified by the 2009 LMA,
following the assignement of the same from Bank of America on November 10, 2015.

117. Plaintiffs seek a declaration of US Bank’s, MCM, and/or Capital Trust’s right to
enforce the Deed of Trust as modified by the 2009 LMA.

118. Plaintiffs seek a declaration of Plaintiffs’ and Defendants’ rights in respect to
the provisions of NRS 106 and NRS 107.

119. Plaintiffs seek a declaration of Sables duties, as Trustee of the Deed of Trust,
to investigate its rights to exercise the power of sale pursuant to NRS 107.080.

120. Plaintiffs seek a declaration of Sables right, as Trustee of the Deed of Trust, to
exercise the power of sale under the provisions of NRS 107.080.

121. Plaintiffs seek a declaration of the validity of the Trustee’s Deed recorded on
January 25, 2019.

122. Plaintiffs seek a declaration of Breckenridge’s interest in Plaintiffs’ Residence.

123. Judicial declarations sought herein are necessary and appropriate in order for
Plaintiffs to ascertain their rights and duties under the Deed of Trust, as modified by the
2009 LMA, as well as their interest in the Residence to maintain the quiet enjoyment of their
property free from any disturbance by Defendants and Breckenridge.

124. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

THIRD CAUSE OF ACTION
(Quiet Title)

125. Plaintiffs re-allege and incorporate by this reference each and every allegation

contained in paragraphs 1 through 124, hereinabove, as though fully set forth herein.

126. This cause of action is asserted against Breckenridge.
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127. Upon information and belief, Defendants US Bank and Fay servicing requested
Sables, as Trustee of the Deed of Trust, as modified by the 2009 LMA, exercise the power of
sale to cause the foreclosure sale of Plaintiffs” Residence.

128. Pursuant to NRS 107.080(1), the power of sale “conferred upon a trustee [is]
to be exercised after a breach of the obligation for which transfer is security.” NRS
107.080(1).

129. Pursuant to 107.080(2)(a)(2), the power of sale "must” not be exercised until
“the grantor . . . has . .. failed to make good the deficiency in performance or payment.”
NRS 107.080(2)(a)(2).

130. Pursuant to 107.080(5)(a)-(c), a court is required to declare a sale void made
pursuant to NRS 107.080, where:

(a) The trustee or other person authorized to make the sale does
not substantially comply with the provisions of this section;

(b) Except as otherwise provided in subsection 6, an action is
commenced in the county where the sale took place within 30
days after the date on which the trustee’s deed upon sale is
recorded pursuant to subsection 10 in the office of the county
recorder of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the
action is recorded in the office of the county recorder of the county
where the sale took place within 5 days after commencement of
the action.

NRS 107.080(5)(a)-(c).

131. Bank of America breached the Deed of Trust, as modified by the 2009 LMA,
when it rejected Plaintiffs’ payment in October of 2009.

132. Bank of America and US Bank have not cured the October 2009 breach.

133. Plaintiffs were not in breach of the 2009 LMA at the time of the recording of the
NOD on November 3, 2017.

134. Plaintiffs were not in breach of the 2009 LMA at the time of the recording of the

Notice of Trustee’s Sale on October 12, 2018.
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135. On November 8, 2018, Sables, as Trustee of the Deed of Trust, was served
with Plaintiffs’ Complaint and Plaintiffs’ Applicatoin for Ex Parte Restraining Order,
Preliminary Injunction and Permanent Injuction putting it on notice of of the facts
constituting Bank of America’s breach of the Deed of Trust by rejection of Plaintiffs’ payment
in October of 2009.

136. Plaintiffs were not in breach of the 2009 LMA at the time of sale on January 4,
2019.

137. Sables, LLC, the Trustee in this matter had no legal right pursuant to NRS
107.080 to foreclose on Plaintiffs when they were not in breach of the Deed of Trust as
modified by the 2009 LMA.

138. Plaintiffs are entitled to have the Trustee’s Deed Upon Sale, that was recorded
on January 25, 2019, voided and set aside, and title quieted in the Plaintiffs’ favor.

139. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein pursuant to
the applicable provisions of NRS 107.

FORTH CAUSE OF ACTION
(Violation of Homeowner’s Bill of Rights)

140. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 139, hereinabove, as though fully set forth herein.

141. Upon information and belief, Defendants have materially violated the
Homeowners Bill of Rights, codified as NRS 107.400 to NRS 107.560.

142. Defendants pursued or otherwise caused the foreclosure of the Plaintiffs’
residence even though Plaintiffs payments under the 2009 LMA were rejected.

143. Defendants did not provide the Lincicomes with a notice that complies with
NRS 107.500(1), at least 30 calendar days before recording the NOD.

144. NRS 107.0805(1)(b)(3) requires an Affidavit verify that a written statement be

sent to homeowners which provides as follows in relevant part:
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(I) The amount of payment required to make good the deficiency
in performance or payment . . . ;
(II) The amount in default;

(IV) The amount of accrued interest and late charges;
(V) A good faith estimate of all fees imposed in connection with
the exercise of the power of sale . . . .

NRS 107.0805(1)(b)(3).

145. The Lincicomes have not received a statement by any financial institution
concerning their home loan from September 2009 forward that accurately reflects the
interest rate, principal balance, or last payment date.

146. No affidavit provided by the Defendants in this matter has complied with NRS
107.0805(1)(b)(3).

147. The failure to provide the Lincicomes with accurate information required by
NRS 107.400-107.560 is a material violation of the Homeowner’s Bill of Rights.

148. As an approximate result of Defendants’ violations of NRS 107.400 through
NRS 107.560, and NRS 107.0805, the Lincicomes have been damaged in excess of Fifteen
Thousand Dollars ($15,000) and are entitled to relief provided for pursuant to NRS 107.400
through NRS 107.560 and NRS 107.560 including treble and statutory damages.

149. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein as permitted
pursuan to NRS 107.560.

FIFTH CAUSE OF ACTION
(Breach of Contract — Bank of America)

150. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 149, hereinabove, as though fully set forth herein.

151. On July 11, 2009, Defendant Bank of America offered Plaintiff Vicenta
Lincicome a permanent loan modification.

152. On July 31, 2009, following receipt of the offer, Plaintiff Vicenta Lincicome
accepted and executed the 2009 LMA provided by Defendant Bank of America.
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153. Following Vicenta Lincicome’s execution of the 2009 LMA, she immediately sent
the agreement via Federal Express in the envelope that had been provided by Bank of
America.

154. Upon information and belief, Defendant Bank of America failed to process the
2009 LMA in its system.

155. On March 22, 2011, James Smith executed the 2009 LMA on behalf of Bank of
America. Ex.3.

156. Bank of America caused the 2009 LMA to be recorded with the Lyon County
Recorder on May 4, 2011. Ex.3.

157. At no time, other than being provided a copy of the recorded 2009 LMA in
2017, did the Lincicomes receive notice, written or otherwise, that Bank of America had
located and signed the 2009 LMA.

158. On September 1, 2009, Bank of America accepted Plaintiff Vicenta Lincicome’s
payment of $2,276.72.

159. On October 1, 2009, Bank of America rejected Plaintiff Vicenta Lincicome’s
payment of $2,276.72 and informed her that they could not process a payment for less than
the current payment amount.

160. From October 1, 2009, through December of 2011, Bank of America refused to
accept all offers to tender payment of $2,276.72 under the 2009 LMA.

161. All verbal and written communications between October 1, 2009, through
March of 2010, that were received from Bank of America requesting the status of the 2009
LMA were responded to by Bank of America with the indication that it was continuing to
research or investigate the matter.

162. By failing to process the 2009 LMA, and payments according to the 2009 LMA'’s
terms, Bank of America materially breached the 2009 LMA.

163. But for Defendant Bank of America’s material breach of the 2009 LMA, the

Lincicomes’ property would not have been subject to foreclosure sale.
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164. As a proximate cause of Defendant Bank of America’s material breach of the
2009 LMA, Plaintiffs have suffered economic losses and general damages in excess of Fifteen
Thousand Dollars ($15,000) to be proved at trial.

165. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

SIXTH CAUSE OF ACTION
(Breach of Duty to Act in Good Faith and Fair Dealing — Bank of America)

166. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 165, hereinabove, as though fully set forth herein.

167. At all times material hereto, Defendant Bank of America owed to Plaintiff
Vicenta Lincicome a duty to deal fairly and in good faith with respect to their contractual
relationship.

168. Defendant Bank of America violated its duty of good faith and fair dealing by
refusing to perform under the provisions of the 2009 LMA by not accepting Vicenta’s timely
payments from October 1, 2009, forward so that the Lincicomes could keep current on their
loan under the 2009 LMA.

169. That as a direct and proximate result of Defendant Bank of America’s breach of
its duty to Plaintiff Vicenta Lincicome, Plaintiffs have suffered economic losses and general
damages in excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

170. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

SEVENTH CAUSE OF ACTION
(Breach of Contract - US BANK)

171. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 170, hereinabove, as though fully set forth herein.

172. On November 10, 2015, Bank of America assigned its interest in the Deed of
Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter “US Bank”). Ex.12.
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173. The November 10, 2015, Assighment to US Bank was recorded with the Lyon
County Recorder as Document No. 544042. Ex.12.

174. US Bank through its agent Fay Servicing has at all times relevant continually
disregarded the 2009 LMA or failed to incorporate and apply the terms of the 2009 LMA to
Plaintiffs’ loan.

175. By failing to honor and apply the terms of the 2009 LMA since receipt of
assignment of the Deed of Trust, US Bank has materially breached the terms of the 2009
LMA.

176. As a proximate cause of Defendant US Bank’s continued material breach of the
2009 LMA, Plaintiffs have suffered economic losses and general damages in excess of Fifteen
Thousand Dollars ($15,000) to be proved at trial.

177. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

EIGHT CAUSE OF ACTION
(Breach of Duty to Act in Good Faith and Fair Dealing — US BANK)

178. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 177, hereinabove, as though fully set forth herein.

179. At all times material hereto, Defendant US Bank owed to Plaintiff Vicenta
Lincicome a duty to deal fairly and in good faith with respect to their contractual relationship.

180. Defendant US Bank violated its duty of good faith and fair dealing by refusing
to honor and apply the terms of the 2009 LMA to Vicenta Lincicome’s loan.

181. That as a direct and proximate result of Defendant US Bank’s breach of its duty
to Plaintiff Vicenta Lincicome, Plaintiffs have suffered economic losses and general damages
in excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

182. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

\\
\\
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NINTH CAUSE OF ACTION
(Slander of Title)

183. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 182, hereinabove, as though fully set forth herein.

184. US Bank slandered Plaintiffs’ title by its conduct including seeking the recording
of an inaccurate and unwarranted Notice of Default with the Lyon County Recorder.

185. Fay Servicing slandered Plaintiffs’ title by its conduct including seeking the
recording of an inaccurate and unwarranted a Notice of Default with the Lyon County
Recorder.

186. US Bank and Fay Servicing slandered Plaintiffs’ title by causing Sables to
record an inaccurate and unwarranted Notice of Default.

187. US Bank and Fay Servicing slandered Plaintiffs’ title by causing Sables to
record an inaccurate and unwarranted Notice of Sale.

188. US Bank and Fay Servicing slandered Plaintiffs’ title by causing Sables to
conduct a foreclosure sale and record a Trustee’s Deed when they were on notice of the
defects of the Notice of Default, Notice of Sale, and that US Bank’s right to enforce the Deed
of Trust was in question.

189. Wherefore, as a proximate result of Defendants’ slander of title, Plaintiffs have
suffered general damages in excess of Fifteen Thousand Dollars ($15,000) to be proved at
trial.

190. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

TENTH CAUSE OF ACTION
(Special Damages —-Attorney’s Fees)
191. Plaintiffs re-allege and incorporate by this reference each and every allegation

contained in paragraphs 1 through 190, hereinabove, as though fully set forth herein.
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192. Plaintiffs have brought this action in part pursuant to NRS 107.080 and NRS
107.560, which permit recovery of reasonable attorney’s fees and costs to a prevailing
borrower.

193. Additionally, as natural and proximate consequence of Defendants’ conduct
alleged herein, Plaintiffs have suffered damages, including special damages in the form of
attorney's fees.

194. As a proximate result of Defendants’ and Breckenridge’s conduct, Plaintiffs
have suffered attorney’s fees in excess of Fifteen Thousand Dollars ($15,000) to be proved
at trial.

195. Plaintiffs are entitled to the recovery of reasonable attorney’s fees and costs
from Defendants in an amount and sum to be proven at trial.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray for the following relief:

1. That the Court grant relief to Plaintiffs permitted under the Nevada
Homeowner’s Bill of Rights;

2. That Breckenridge take nothing by reason of its Counterclaim on file herein;

3. That the Court enter judgment against Defendants in favor of the Lincicomes for
their reasonable attorney’s fees and costs in Defending Breckenridges’ Counterclaim;

4, That the Court make an award of damages in favor of Plaintiffs and against
Defendants and Breckenridge in excess of $15,000;

5. The the Court set aside the Trustee’s Deed Upon Sale, recorded on January 25,
2019, and quiet title to the Lincicomes’ Resdience in favor of the Lincicomes;

6. That the Court determine Plaintiffs and Defendants’ duties and rights under the
2007 Deed of Trust as modified by the 2009 Loan Modification Agreement;

7. That the Court declare the rights and interests of the parties;

8. That the Court award Plaintiffs their reasonable attorney’s fees and costs; and
9. That the Court provide such other relief as the Court deems proper in the
premises.
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VERIFICATION OF VICEN.:A LINCICOME

STATE OF NEVADA )
) ss.
COUNTY OF DOUGLAS )

I, Vicenta Lincicome, under the penalty of perjury, being duly sworn, depose and
state as follows:

1. That I z... one of the Plaintiffs is this matter; and

2. That I have read the Second Amended Complaint and know the contents
thereof; that the same is true of my own knowledge, except for those matters therein
stated upon information and belief, and as to those matters, I believe them to be true;

Dated this jim_ day of December, 2019

Sent_ 5y trtmm

VICENTA LINCICOME

On this ath day of December, 2019, before me personally appeared Vicenta
Lincicome, known to be the person described in and who executed the foregoing
instrument, and who subscribed and swore to before me that she executed it as her free

act and deed.

Witness my hand and official seal this l[/m day of December, 2019.

AU Yo

Notar%ubhc

, %
ST

Oa o8- “%«.Ozé, (w
“, R t ‘~

l”( E OF ‘(\“

Uiy, nm““
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VERIFICATION OF ALE.RT ELLIS LINCICOME, JR.

STATE OF NEVADA )
) ss.

COUN. / OF DOUGLAS )

I, Albert Ellis Lincicome, Jr., under the penalty of perjury, being duly sworn,
depose and state as follows:

1. That I am one of the Plaintiffs is this matter; and

2. That I have read the Second Amended Complaint and know the contents
thereof; that the same is true of my own knowledge, except for those matters therein

stated upon information and belief, and as to those matters, I believe them to be true;
Qe
Dated this ~day of December, 2019

ALBERT ELLIS LINCICOME, JK_-

On this 19t day of December, 2019, before me personally appeared Albert Ellis
Lincicome, Jr., known to be the person described in and who executed the foregoing
instrument, and who subscribed and swore to before me that he executed it as his free

act and deed.

Witness my hand and official seal this HH’{ day of December, 2019.

NRR TR Py,
4,

Notary Puplic
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I hereby certify that service of the foregoing Second

Amended Complaint was made on the ”Aﬁ day of December , 2019, by depositing a

true copy of the same for mailing with the United States Postal Service, addressed to the

following:
Shadd A. Wade, Esq. Christopher A. J. Swift, Esq.
Zieve, Brodnax & Steel Ramir M. Hernandez, Esq.
9435 W. Russel Rd., Suite 120 Wright, Finlay & Zak, LLP
Las Vegas, NV 89148 7785 W. Sahara Ave., Suite 200
Attorney for Sables, LLC Las Vegas, NV 89117
Attorney for Fay Servicing, LLC and US
Scott R. Lachman, Esq. Bank Prof-2013-M4 Legal Title Trust.
Darren T. Brenner, Esq.
Ackerman, LLP MCM-2018-NPL2
1635 Village Center Circle, Suite 200 7101 Wisconsin Avenue, Suite 1012
Las Vegas, NV 89134 Bethesda MD 20814

Attorney for Bank of America
1900 Capital Trust II

Matthew K. Schriever, Esq. By U.S. Bank Trust National Assoc.
Hutchison & Steffen, PLLC 300 Delaware Avenue 9'" Floor
Peccole Professional Park Wilmington DE 19801

10080 West Alta Drive, Suite 200

Las Vegas, NV 89145 Shellpoint Mortgage Servicing
Attorney for Breckenridge Property Fund Post Office Box 10826

2016, LLC Greenville, SC 29603-0826

Casey J. Nelson, Esq.

Wedgewood, LLC

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, NV 89146

Attorney for Breckenridge Property Fund
2016, LLC

—

Herrin Fosmore, Law Clerk
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John T. Steffen (4390)

Matthew K. Schriever (10745)
Alex R. Velto (14961)
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Telephone: (702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
Telephone: (702) 305-9157
Facsimile: (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and Cross-Plaintiff

Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiff,
v.

SARILES, LLC, aNevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, L1.C; PROF-2013-MF LEGAL
TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICA, N.A.;
BRECKENRIDGE PROPERTY FUND 2016;
NEWREZ LLC dba SHELLPOINT
MORTGAGE SERVICING, LLC; 1900
CAPITAL TRUSTII, BY U.S. BANK TRUST
NATIONAL ASSOCIATION; MCM-2018-
NPL2 and DOES 1-50.,

Defendants.

Case No.:  18-CV-01332

DeptNo.: II

BRECKENRIDGE PROPERTY
FUND 2016, LLC’S CROSSCLAIM
AGAINST PROF-2013-M4 LEGAL

TITLE TRUST, BY U.S. BANK

NATIONAL ASSOCIATION, AS

LEGAL TITLE TRUSTEE




BRECKENRIDGE PROPERTY FUND 2016,
LLC,

Counterclaimant,
vs.
ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

BRECKENRIDGE PROPERTY FUND 2016,
LLC,

Cross-Plaintiff,
Vs.
PROF-2013-M4 LEGAL TITLE TRUST, BY
U.S. BANK NATIONAL ASSOCIATION, AS
LEGAL TITLE TRUSTEE,

Cross-Defendant.

COMES NOW, BRECKENRIDGE PROPERTY FUND 2016, LLC (“Cross-
Plaintiff”), by and through its counsel of record, HUTCHISON & STEFFEN, PLLC and
WEDGEWOOD, LLC, and hereby files this Crossclaim against PROF-2013-M4 LEGAL
TITLE TRUST, BY U.S. BANK NATIONAL ASSOCIATION, AS LEGAL TITLE
TRUSTEE (*“Cross-Defendant™) as follows:

JURISDICTION AND VENUE

1. This court has subject matter jurisdiction over this action under § 6, Article
6 of the Nevada Constitution.

2. This Court has subject matter jurisdiction over this matter.

3. Cross-Defendant has sufficient minimum contacts with Nevada so as to
allow this Court to exercise jurisdiction over it.

4. Venue is proper in this Judicial District under NRS § 13.010 and 13.040.
"




PARTIES

5. The following are real parties in interest pursuant to NRCP 17.

6. Cross-Plaintiff is a limited liability company authorized to do business and
doing business in Lyon County, Nevada and is the lawful title holder of the real property
located at 70 Riverside Drive, Dayton, Nevada §9403 (“Subject Property™).

7. Cross-Defendant is, and at all times pertinent hereto was, a national
banking association authorized to do business and doing business in Lyon County,
Nevada.

FACTUAL ALLEGATIONS

8. In May 2007, Albert and Vicento Lincicome (“Lincicome’s”) obtained a
loan from Sierra Pacific (“Sierra Loan™) to finance their purchase of the Subject Property.

9. As security for repayment of the Sierra Loan, the Lincicome’s executed a
first priority Deed of Trust against the Subject Property (“Deed of Trust”), which was
recorded with the Lyon County Recorder’s Office on or about May 25, 2007.

10.  Thereafter, the Deed of Trust was eventually assigned to PROF-2013-M4
Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee (“Cross-
Defendant”) through a Nevada Assignment of Deed of Trust, which was recorded with the
Lyon County Recorder’s Office on or about November 25, 2015.

11. Cross-Plaintiff is informed and believes, and on that basis alleges, that
during the Lincicome’s ownership of the Subject Property, they became delinquent in the
payment of the Sierra Loan.

12. As a result of that delinquency, Cross-Defendant caused its foreclosure
agent and/or trustee to record a Notice of Default and Election with the Lyon County
Recorder’s Office on or about November 3, 2017.

13. Thereafter, Cross-Defendant caused its foreclosure agent and/or trustee to
record a Notice of Trustee’s Sale with the Lyon County Recorder’s Office.

14, The Lincicome’s subsequently filed the underlying Complaint in this

action, seeking to postpone or cancel the scheduled foreclosure sale.
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15. On December 31, 2018, this Court entered an Order enjoining the
foreclosure on the Subject Property on the condition that the Lincicome’s post a bond in
the amount of $172,610.67 and additional security in the amount of $2,105.10 per month
thereafter.

16.  The Lincicome’s failed to post the required bond and security, which
resulted in the foreclosure sale proceeding forward on January 4, 2019.

17. Counterclaimant purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01 and took title thereto.

18.  The acquisition of the Subject Property by Cross-Plaintiff was: (i) at or
above fair market value for the Subject Property; (ii) made in good faith and for valuable
consideration; and (iii) made without knowledge of any adverse legal or equitable claim to
the Subject Property.

19.  Cross-Plaintiff filed a Counterclaim against the Lincicome’s on October 3,
2019 through which it claims ownership to the Subject Property, seeks to quiet title in its
favor, seeks possession of the Subject Property, and seeks other monetary damages

20. On December 20, 2019, the Lincicome’s filed their Second Amended
Complaint through which it claims ownership to the Subject Property, seeks to quiet title
in its favor, seeks to set aside Cross-Defendant’s foreclosure sale, and seeks other
monetary damages.

21.  In the event the Lincicome’s claims to set aside the foreclosure sale are
sustained, then Cross-Plaintiff is entitled to damages against Cross-Defendant for its
wrongful foreclosure sale of the Subject Property.

22. It has become necessary for the Cross-Plaintiff to retain the services of
counsel to prosecute these claims and Cross-Plaintiff is entitled to any and all costs
incurred herein including, without limitation, any and all attorney fees.

11/
1/
/1
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FIRST CAUSE OF ACTION
(Wrongtul Foreclosure/Rescission and Restitution)

23, Cross-Plaintiff repeats and realleges the allegations contained in the
preceding paragraphs as though fully set forth herein.

24, Cross-Plaintiff properly acquired title and ownership of the Subject
Property in exchange for good and valuable consideration paid.

25. In the event the Lincicome’s claims to set aside the foreclosure sale are
sustained, then Cross-Defendant’s sale of the Subject Property to Cross-Plaintiff was
wrongful, null, void, and of no effect.

26. If Cross-Defendant’s foreclosure sale was wrongful, null, void, and of no
effect, then it would be unjust for Cross-Defendant to retain the benefit of its invalid
foreclosure sale. Thus, the sale must be rescinded and the funds paid by Cross-Plaintiff’s
invalid foreclosure sale must be returned.

27. As a direct, legal, and proximate result of Cross-Defendant’s actions,
Cross-Plaintiff has been damaged by suffering a loss of equity, loss of rental income,
unavailability of credit, and increased costs of credit in an amount in excess of Fifteen
Thousand Dollars ($15,000.00).

WHEREFORE, Cross-Plaintiff prays for the following:

1. In the event the Court does not order, declare, and determine that Cross-
Plaintiff has free and clear title to the Subject Property as prayed for in Cross-Plaintiff’s
counterclaim against the Lincicome’s, then the Court must order, declare, and determine
that Cross-Defendant’s foreclosure sale and deed to Cross-Plaintiff was wrongful, null,
void, and of no effect; that the foreclosure sale must be rescinded; and that the funds paid
by Cross-Plaintiff be returned,

2. For an award of damages and losses against Cross-Defendant in an amount
in excess of $15,000.00 to be proven at trial;

3. For an award of reasonable attorney’s fees and costs incurred in this action;

and;
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4, For such other and further relief as the Court may deem proper.

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that

the preceding document filed in this court does not contain the social security number of

any person

DATED this /_ day of October, 2020.

HUTCHISON & STEFFEN, PLLC

(P~

John T. Steffen (4390)
Matthew K. Schriever (10745)
Alex R. Velto (14961)

10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LL.C

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Defendant, Counterclaimant,
and Cross-Plaintiff,
Breckenridge Property Fund 2016, LLC
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CERTIFICATE OF SERVICE

[ hereby certify that I am an employee of Hutchison & Steffen, and that on the date
indicated below, I served a true and correct copy of the BRECKENRIDGE PROPERTY
FUND 2016, LL.C’S CROSSCLAIM AGAINST PROF-2013-M4 LEGAL TITLE
TRUST, BY U.S. BANK NATIONAL ASSOCIATION, AS LEGAL TITLE
TRUSTEE via U.S. Mail to the parties designated below.

Michael G. Millward, Esq. Tustin M. Clouser, Esq.
MILLWARD LAW, LTD. 1512 US Highway 395 N, Ste. 1
1591 Mono Avenue Gardnerville, NV 89410

Minden, NV 89423
Attorney for Plaintiffs
Attorney for Plaintiffs

R. Samuel Ehlers, Esq. Shadd A. Wade, Esq

Ramir M. Hernandez, Esq. ZIEVE BRODNAX & STEEL
WRIGHT FINLAY & ZAK, LLP 9435 W. Russell Road, #120
7785 W. Sahara Avenue, #200 Las Vegas, NV 89148

Las Vegas, NV 89117

Attorney for Sables, LLC

Attorney for Prof-2013-M4 Legal Title
Trust by US. Bank, National Association
as Legal Title Trustee; Fay Servicing,
LLC, and Shellpoint Mortgage Servicing,
LLC

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

DATED this Qﬁ day of October, 2020~

ployee of HUTCHISON & STEFFEN
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John T. Steffen (4390)

Matthew K. Schriever (10745)
Alex R. Velto (14961)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel (702) 385-2500

Fax (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson, Esq. (12259)
Wedgewood, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Tel (702) 305-9157

Fax (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and Cross-Plaintiff

Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR., and CaseNo.: 18-CV-01332
VICENTA LINCICOME, DeptNo.: I
- BRECKENRIDGE PROPERTY FUND 2016
Plaintiff,

V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007; FAY
SERVICING, LLC, a Delaware limited liability
company and subsidiary of Fay Financial, LLC;
PROF-2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, NEWREZ LLC dba
SHELLPOINT MORTGAGE SERVICING,
LLC; 1900 CAPITAL TRUSTII, BY U.S.
BANK TRUST NATIONAL ASSOCIATION;
MCM-2018-NPL2 and DOES 1-50.,

Defendants.

AND RELATED MATTERS.

LLC’S MOTION FOR SUMMARY
JUDGMENT AGAINST PLAINTIFF
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COMES NOW Breckenridge Property Fund 2016, LLC (“Breckenridge™), by and through its
attorney of record, Hutchison & Steffen, PLLC and hereby submits this motion to the Court.
This motion is made and based upon the following points and authorities, the pleadings and papers

on file, the attached affidavits and exhibits, and any oral argument this court may entertain.

DATED this [_‘h day ofM\4 [ ( \—\ 2021.

HUTCHISON & STEFFEN, PLLC

John T. Steffen (4390)

Matthew K. Schriever (10745)
Alex R. Velto (14961)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
mschriever@hutchlegal.com

Casey J. Nelson, Esq. (12259)
Wedgewood, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and
Cross-Plaintiff Breckenridge Property Fund 2016,
LLC

POINTS AND AUTHORITIES

L Introduction.

This case pertains to the foreclosure of real property commonly known as 70 Riverside Drive,
Dayton, Nevada 89403 (“Subject Property™) that took place on or about January 4, 2019 at which time
Breckenridge purchased the Subject Property for $294,000.01.

Albert Ellis Lincicome, Jr. and Vicenta Lincicome ("Plaintiffs") formerly owned the Subject

Property. Plaintiffs brought this lawsuit and argue that the foreclosure sale was improperly conducted
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but they ignore that the evidence uniformly confirms that they were in default and received actual
notice of the same. No amount of distraction about the loan documents or issues of prior loan
modification can change these facts. There is no dispute that the Plaintiffs were in default at the time of
foreclosure and received both the Notice of Default and the Notice of Sale.

Plaintiffs have no viable claims against Breckenridge. The essence of Plaintiffs’ Complaint is
that the foreclosing lender did not have the ability to foreclose. Plaintiffs concede that they éxecuted the
note and deed of trust and were in default of their loan obligations. Discovery has proven that the
foreclosure complied with NRS, that the Plaintiffs were in default of the loan obligations and received
both the notice of default and the notice of sale.

As a result of the foreclosure sale, Plaintiffs have been divested of any ownership interest in the
Subject Property. Consequently, there are no genuine issues of material fact and Breckenridge is
entitled to summary judgment declaring it is both the title owner of the Subject Property and entitled to
possession.

IL Statement of Undisputed Facts.

L. On or about May 23, 2007, Plaintiffs executed a Note and Deed of Trust that was secured
by the Subject Property. See Exhibit #1.

2. Plaintiffs subsequently defaulted on that loan obligation resulting in a Notice of Default
and Notice of Sale being recorded against the Subject Property. See Exhibits #2 and #3.

3. On November 7, 2018, Plaintiffs filed a complaint for injunctive relief, contractual
claims, and declaratory relief regarding the scheduled foreclosure sale of the Subject Property.

4. On November 8, 2018, Plaintiffs recorded a lis pendens on the Property and also filed

an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent Injunction.
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5. On December 31, 2018, the Court entered an order enjoining the foreclosure on the
Subject Property if the Plaintiffs timely posted of a bond in the amount of $172,610.67 and additional
security in the amount of $2,105.10 per month thereafter.

6. Plaintiffs failed to post the bond and the Subject Property went to foreclosure sale on or
about January 4, 2019, at which time Breckenridge purchased the Subject Property for $294,000.01,
relying on the fact that the noticed foreclosure sale was valid because Plaintiff failed to post the requisite
bond. See Exhibit #4.

7. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s
ownership of the Subject Property was recorded. See Exhibit #5.

8. On December 20, 2019, Plaintiffs filed their Second Amended Complaint, wherein they
brought claims against Breckenridge for Declaratory Relief and Quiet Title.

9. Breckenridge subsequently filed a Counterclaim against Plaintiffs through which it
claims ownership to the Subject Property, seeks to quiet title in its favor, seeks possession of the
Property, and seeks other monetary damages.

III. Legal Standard.

The purpose of a motion for summary judgment is to obviate trials when they would serve no
useful purpose. Short v. Hotel Riviera, Inc., 79 Nev. 94 (1963). Summary judgment is appropriate where
no genuine issue of material fact exists and the moving party is entitled to judgment as a matter of law.
NRCP 56(c). The Supreme Court of Nevada abandoned the “slightest doubt” standard and clarified the
applicable standard for summary judgment in Wood v. Safeway, Inc., 121 Nev., Adv. Op. 73 (2005),
adopting the standard articulated by the United States Supreme Court in Celotex Corp. v. Catrett, 477
U.S. 317 (1986), by specifically holding:

“[Tlhe plain language of Rule 56(c) mandates the entry of summary
judgment after adequate time for discovery and upon motion, against a
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party who fails to make a showing sufficient to establish the existence of
an element essential to that party’s case, and on which that party will bear
the burden of proof at trial. In such a situation, there can be no genuine
issue as to any material fact, since a complete failure of proof concerning
an essential element of the non-moving party’s case necessarily renders
all other facts immaterial. The moving party is entitled to judgment as a
matter of law because the non-moving party has failed to make a sufficient
showing on an essential element of her case with respect to which she has
the burden of proof.” Id. at 322. See also Sanders v. Culinary Workers
Union, et at., 804 F. Supp. 86, 92 (D. Nev. 1992).

All facts and inferences drawn must be viewed in the light most favorable to the responding party
when determining whether a genuine issue of material fact exists for summary judgment purposes.
Sawyer v. Sugarless Shops, Inc., 101 Nev. 265, 267 (1990). The substantive law controls which facts
are material and will preclude summary judgment. Wood v. Safeway, Inc., 121 P.3d 1026, 1031 (2005).
However, evidence that is merely colorable or not significantly probative is not sufficient to preclude
summary judgment. Oehler v. Humana, Inc., 105 Nev. 348, 351-52 (1989). Nor do conclusory
statements along with general allegations create an issue of material fact. Michaels v. Sudeck, 107 Nev.
332, 334 (1991). Furthermore, the non-movant must “by affidavit or otherwise, set forth specific facts
demonstrating the existence of a genuine issue for trial or have summary judgment entered against him.”
Wood, quoting Bulbman, Inc. v. Nevada Bell, 108 Nev. 105, 110 (1992).

IV.  Legal Argument.

A. Breckenridge Is Entitled To An Order Quieting Tile In Its Favor.

Breckenridge is entitled to an order quieting title to the Subject Property in its favor. NRS 40.010
provides, “An action may be brought by any person against another who claims an estate or interest in
real property, adverse to him, for the purpose of determining such adverse claim.”

In Nevada, while the “burden of proof [in a quiet title action] rests with the plaintiff to prove good

title in himself,” Breliant v. Preferred Equities Corp., 112 Nev. 663, 669 (1996), abrogated on other

grounds by Delgado v. Am. Family Ins. Grp., 125 Nev. 564, 570 (2009), “a plaintiff’s right to relief
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[ultimately]...depends on superiority of title,” W. Sunset 2050 Tr. v. Nationstar Mortg., LLC, 134 Nev.
352, 354 (2018) (internal quotation marks omitted). And because “[a] plea to quiet title does not require
any particular elements...each party must plead and prove his or her own claim to the property in
question.” Chapman v. Deutsche Bank Natl Tr. Co., 129 Nev. 314,318 (2013) (internal quotation marks
omitted).

Plaintiff’s claims to superior title in this matter are supported by well-founded Nevada law.
Breckenridge was not involved with this matter until it purchased the Subject Property at the foreclosure
sale. Breckenridge took title to the Subject Property pursuant to an NRS 107.080 foreclosure sale. NRS
107.080 provides in pertinent part, “Every sale made under the provisions of this section and other
sections of this chapter vests in the purchaser the title of the grantor and any successors in interest without
equity or right of redemption.”

The majority of the allegations in the Second Amended Complaint allegedly occurred prior to
the foreclosure sale. Many of these allegations deal with the servicing and attempted modifications
of the underlying loan by a variety of servicers and beneficiaries. Breckenridge had no role in this
dispute prior to the foreclosure and cannot be responsible for the supposed actions of other entities.
Breckenridge’s first involvement in the matter was when it purchased the Subject Property at the
foreclosure sale. Breckenridge is not a lender, noteholder, or beneficiary of Plaintiffs’ loan obligations.

The Plaintiffs have failed to meet their burden or provide any evidence that supports their
allegations the foreclosure sale was not valid. If the Court determines the sale was valid, Breckenridge
is entitled to title to the Subject Property as well as rent for the time in which Plaintiffs have been in
unlawful possession of the Subject Property.

Breckenridge took title to the Subject Property pursuant to an NRS 107.080 foreclosure sale.

NRS 107.080 provides in pertinent part:
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5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection
7, a sale made pursuant to this section must be declared void by any court of
competent jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not
substantially comply with the provisions of this section,

(b) Except as otherwise provided in subsection 6, an action is commenced in
the county where the sale took place within 30 days after the date on which the
trustee’s deed upon sale is recorded pursuant to subsection 10 in the office of the
county recorder of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took
place within 5 days after commencement of the action.

Plaintiffs filed this lawsuit in a last-minute effort to stave off foreclosure in an attempt to retain
ownership and possession of the Subject Property. Plaintiffs’ allegations of wrongful foreclosure have
not been established by any legal or factual support. Instead, it is clear that the beneficiaries, servicers,
and trustee not only substantially complied with NRS 107 throughout the entire foreclosure process as
required by NRS 107.080(5), but actually strictly complied with those requirements. Accordingly,
Breckenridge is entitled to an order quieting title in its favor pursuant to NRS 111.180(1) which provides:

Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or
adverse rights, title or interest to, the real property is a bona fide purchaser.

The beneficiaries, servicers, and trustee have complied with the requirements of NRS 107 by
providing undisputed evidence that the Plaintiffs were in default of their loan obligations and that the
Notice of Default and Notice of Sale were properly mailed to the Plaintiffs, facts that Plaintiffs do not
even dispute. Plaintiffs have failed to provide any evidence that the foreclosure sale was defective or
that they have rights, title, or interest to the Subject Property. Any rights, title, or interest they previously

had in the Subject Property has been terminated by way of the valid foreclosure sale. Accordingly,

Breckenridge is entitled to titled ownership because there are no defects in the sale.
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B. Breckenridge Is Entitled To Possession Of The Subject Property.

Breckenridge’s counterclaim against the Plaintiffs also requests an order for possession of the
Subject Property. Plaintiffs have been in possession of the Subject Property since Breckenridge
purchased the Subject Property at the foreclosure sale.

Over two years ago, Breckenridge served a Three-Day Notice to Quit on the Plaintiffs on January
28, 2019. See Exhibit #6. However, Plaintiffs have refused to vacate the Subject Property and have
continued in possession of the Subject Property notwithstanding the termination of the tenancy by service
of the aforesaid Three-Day Notice. Plaintiffs’ actions are in violation of NRS 40.250-255 and
Breckenridge is entitled to possession of the Subject Property as prescribed in NRS 40.290-420.

Plaintiffs are squatting in the Subject Property without Breckenridge’s permission. Plaintiffs are
aware that the Subject Property has been foreclosed on as the requisite three-day notice to quit has been
served. However, Plaintiffs continue to occupy the Subject Property without paying fair market rent to
Breckenridge’s detriment. Breckenridge demands possession of the Subject Property and does not agree
for the Plaintiffs to continue to occupy the Subject Property.

V. Conclusion.

Breckenridge has claim to superior title over Plaintiffs because the Subject Property was sold
at a valid foreclosure sale and Breckenridge purchased it at that sale. Plaintiffs have failed to provide
any sort of evidence or legal support for their allegations of a wrongful foreclosure. Their case is
based solely on mere allegations and cannot survive a motion for summary judgment. For these
reasons, this Court must grant summary judgment in Breckenridge’s favor. This is a case of statutory

construction and purely a legal dispute. There are no ambiguities, the matter is not factually complex,
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and there are no genuine issues of material fact. Breckenridge is entitled to judgment as a matter of

law and the Court must quiet title and possession of the Subject Property in favor of Breckenridge.

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding

document filed in this court does not contain the social security number of any person

2020.

DATED this X@L day of ® O\ (\N

HUTCHIS%I & STEFFEN, PLLC

John T. Steffen (4390)

Matthew K. Schriever (10745)
Alex R. Velto (14961)

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
mschriever@hutchlegal .com

Wedgewood, LLC

Office of the General Counsel

Casey J. Nelson, Esq. (12259)

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

E-mail: caseynelson@wedgewood-inc.com

Attorneys for Defendant
Breckenridge Property Fund 2016 LLC
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date indicated
below, I served a true and correct copy of the BRECKENRIDGE PROPERTY FUND 2016 LLC’S

MOTION FOR SUMMARY JUDGMENT AGAINST PLAINTIFF via U.S. Mail to the parties

designated below.
Michael G. Millward, Esq. Justin M. Clouser, Esq.
MILLWARD LAW, LTD. 1512 US Highway 395 N, Ste. 1
1591 Mono Avenue Gardnerville, NV 89410
Minden, NV 89423 Attorney for Plaintiffs
Attorney for Plaintiffs
R. Samuel Ehlers, Esq. Shadd A. Wade, Esq
Ramir M. Hernandez, Esq. ZIEVE BRODNAX & STEEL
WRIGHT FINLAY & ZAK, LLP 9435 W. Russell Road, #120
7785 W. Sahara Avenue, #200 Las Vegas, NV 89148
Las Vegas, NV §9117 Attorney for Sables, LLC

Attorney for Prof-2013-M4 Legal Title Trust by
US. Bank, National Association as Legal Title
Trustee; Fay Servicing, LLC, and Shellpoint
Mortgage Servicing, LLC

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

A aTNIIN

2020.

A

An Employee of HUTCHISON & STEFFEN

DATED this \;‘i day of
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FUNDER
Recording Requested B 8487158
SIERRA C COMPANY, INC

280 BRINKBY STREET, SUITE 100
RENO, NV 89509

775-826-3700 m
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loanNo 0000479436 v

DEED OF TRU
MIN- -0000479436-3
DEFINITIONS \
Words used in multiple sections @hls nt are ed below and other words are defined in Sections 3, 11,

13, 18, 20 and 21 Certain
Section 16

fes rggardin of words used 1n this document are also provided m

Borrower 1s
(C) "Lend

1S Secunity Instrument
PACIFIC MORTGAGE COMPANY, INC.

ORPORATION organized and existing under the laws of CALIFORNIA
50 IRON POINT CIRCIE, STE 200, FOLSQM, CA 95630

GREENHEAD INVESTMENTS, INC., A CALIFURNIA CORPORATION

NEVADA- Single Family—Fannie Mae/Freddie Mac UNIFORM INSTRUMENT with MERS Form 3029 1/01
DRAW MERS NV CVL DT 1 WPF (0101DOCS\DEEDS\CVL\NV_MERS CVL) (page 1 of 13 pages)
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(E) "MERS" 1s Mortgage Electronic Registration Systems, Inc MERS 1s a separate corporation that 1s actmg solely
as 2 nommee for Lender and Lender's successors and assigns MERS is the beneficiary under this Security
Instrument MERS 15 orgamzed and existing under the laws of Delaware, and has an address and telephone
of P O Box 2026, Fhint, Miclugan 48501-2026, tel (888) 679-MERS

(F) "Note™ means the promissory note signed by Borrower and dated MAY 23, 2007
The Note states that Borrower owes Lender

UsS$ 381,150.00 ) plus interest Borrower has promused to pay this debt if
Payments and to pay the debt i full not later than JUNE 1, 2037

(G) "Property” means the property that ts described below under the heading "Transfer of Rug
(H) "Loan" means the debt evidenced by the Note, plus inierest, any prepayment chapges
under the Note, and all sums due under this Security Instrument, plus interest
(D) "Riders" means all Riders to this Secunty Instrument that are executed by Borrowe
to be executed by Borrower [check box as applicable]

| xk Adjustable Rate Rider [ ] Condominium Rider

[ ] Balloon Rider [ ] Planned Unit Developme
{ 114 Family Rider | ] Biweekly Payment Rider
[ 1V A Rider

REST ONLY RIDER

@) "Applhcable Law" means all controlling applicable fed

e and local statutes, regulations, ordinances and
admunistrative rules and orders (that bave the effect of law) as

all applicable final, non-appealable judicial

opimions

(K) "Community Association Dues, Fees, and Assessmepts® mean es, fees, assessments and other charges
that are imposed on Borrower or the Property by a co, iptyin, adsociation, homeowners association or sunular
orgamzation

(L) "Electronic Funds Transfer" means any transTe y
gh 2 ctropic termumnal, telephonic mstrument, computer, or
agnenc tape so as (o order wstruct, or au : antral institution to debit or credit an account Such term

(M) "Escrow Items" means

(N) "Miscellaneous Proceed eans e pensation, senlement award of damages, or proceeds paid by any
thurd party (other than insufynce proee d.gnder the coverages described m Section 5) for (1) damage to, oc
destruction of, the Prope: Syl y other taking of all or any part of the Property, (w) conveyance
in lieu of condemnation, epresentations of, or omissions as to, the value and/or condition of the
Property

(O) "Mortgage Insuran ance protecting Lender against the nonpayment of, or default on, the Loan
(®) "Periodic Paymerit’-mes egyilarty scheduled amount due for (1) principal and interest under the Note,
plus (u) any amounts { 2 3 of thrs Security Instrument

(Q) "RESPA" the Real Estate Settlement Procedures Act (12 U.S C §2601 et seq ) and its implementng
regulation, Regulatio R Part 3500), as they mught be amended from tume {o tune, or any additional
OT SUCCESSor, dlation that governs the same subject matter As used in this Secunty Insfrument,
“RESPA" quirements and restrictions that are imposed in regard to a “federally related morigage

e Loan dagt not qualify as a "federally related mortgage loan” under RESPA
Sor_in Interest of Borrower" means any party that has taken title to the Property, whether or not that
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TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument 1s MERS (solely as nommee for Lender and Lender's succes:
assigns) and the successors and assigns of MERS This Security Instrument secures to Lender (1) the re
of the Loan, and all renewals, extensions and modifications of the Note, and (ii) the performance of Borro
covenanis and agreements under this Security Instrument and the Note For thus purpose, Borrow
grants and conveys to Trustee, 1n trust, with power of sale, the following described property locate

COUNTY of LYON
[Type of Recording Junsdiction] [Name of Recording

which currently has the address of 70 RIVERSIDE DRIVH
DAYTON [City], Nevada

lsm] *
{"Property Address")

covered by this Security Instrument All of the foregoing is r
Borrower understands and agrees that MERS holds only le
Security Instrument, but, if necessary to comply with faw
successors and assigns) has the right to exercise any or
to foreclose and sell the Property, and to take any actio
and canceling this Security Instrument

to in this Security Instrument as the "Property "
to the interests granted by Borrower in this

, including, but not limited to, the nght
der including, but not limited to, releasing

BORROWER COVENANTS that Borrower i d of the estate hereby conveyed and has the right
to grant and convey the Property and that pe nencumbered, except for encumbrances of record
Borrower warrants and will defend generally the title to'the Property against ail claims and demands, subject to any
encumbrances of record

scrow Items, Prepayment Charges, and Late Charges. Borrower

shall pay when due the pnneipal o interest on, the debt evidenced by the Note and any prepayment charges
de rrower shall also pay funds for Escrow Items pursuant to Section 3

; his Security Instrument shall be made in U S currency However, if any check

or other instrument rd ender as payment under the Note or this Security Instrument is returned to Lender

¢ following forms, as selected by Lender (a) cash, (b) money order, (c) certified
pasurer's check or cashiec's check, provided any such check 1s drawn upon an nstitution

e mnsured‘by a federal agency, instrumentality, or entity, or {d) Electronic Funds Transfer
8. deemed recerved by Lender when received at the locaton designated 1n the Note or at such
ay be designated by Lender in accordance with the notice provisions in Section 15 Lender may
ent or partial payment if the payment or partial payments are insufficient to bring the Loan current
gpt any payment or partial payment insufficient to bring the Loan current, without warver of any
or prejudice to 1ts rights to refuse such payment or partial payments in the future, but Lender 1s
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not obhgated to apply such payments at the time such payments are accepted If each Periodic Payment is applied
as of 1ts scheduled due date, then Lender need not pay interest on unapplied funds Lender may hold such unapplied
funds unul Borrower makes payment to bring the Loan current If Borrower does not do so within a re
period of time, Lender shall either apply such funds or return them to Borrower If not applied earlier, such
will be applied to the outstanding principal balance under the Note immediately prior to foreclosure
claim which Borrower might have now or in the future against Lender shall relieve Borrower from
due under the Note and this Security Instrument or performing the covenants and agreements secured by

Secunity Instrument m
2. Application of Payments or Proceeds. Except as otherwise described in this Sechagn 2, ail ps
accepted and applied by Lender shall be applred m the following order of priority {(a) interest™d
(b) princapal due under the Note, (c) amounts due under Section 3 Such payments shall be 2 2ach Pefiodic
Paymeat in the order in which it became due Any remaining amounts shall be applied first-te-late.charges;.second

fo any other amounts due under this Security Instrument, and then to reduce the pn

If Lender recesves a payment from Borrower for a delinquent Periodic Pa v ficient
amount to pay any late charge due, the payment may be applied to the definque g p lale charge If
more than one Periodic Payment 1s outstanding, Lender may apply a rorfi Borrower to the

repayment of the Penodic Payments if, and to the extent that, each pa 3 full To the extent that

may be applied to any late charges due Voluntary prepayments shall be
and then as descnibed 1n the Note

Any apphication of payments, msurance proceeds, or ¥
shalt not extend or posipone the due date, or change the ame

3, Funds for Escrow Items, Borrower shall pay to Lende
Note, until the Note is paid 1n full, a sum (the "Funds”) to p
assessments and other items which can attain priority over'{
Property, (b) leasehold payments or ground rents on th
required by Lender under Section 5; and {
Borrowar to Leader in lieu of the payment of

ellaneous Procéeds 1o principal due under the Note

of the Penodic Payments

wthe day Periodic Payments are due under the
payment of amounts due for (a) taxes and

ment as a len or encumbrance on the

premiums, if any, or any sums payable by
emiums in accordance with the provisions of
or at any tume during the term of the Loan,
and Assessments, if any, be escrowed by Borrower,
eni~Borrower shall promptly furnish to Lender all notices
) pay Lender the Funds for Escrow Items unless Lender
or all Escrow ltems Lender may waive Borrower's

Lender may require that Commumty Associaj
and such dues, fees and assessments shall be/ap
of amounts to be paid under this
watves Borrower's obligation

Items for which paymen
receipts evidencing such
such payments and to provide

time period as Lender may require Borrower's obligation to make
r all purposes be deemed to be a covenant and agreement contamed

Lender may exercise
Section 9 to repay to

ich amount Lender may revoke the watver as to any or all Escrow Items at any
time by a notice give:

anCe with Section 15 and, upon such revocation, Borrower shall pay te Lender all
thal are then required under this Section 3
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The Funds shall be held in an 1nstitution whose deposits are msured by a federal agency, mstrumentality, or
entity (including Lender, 1f Lender 1s an mstitution whose depaosits are sa msured) or m any Federal Home Loan
Bank Lender shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA Lé
shall not charge Borrower for holding and applying the Funds, annuaily analyzing the escrow account, or ve
the Escrow Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to
such a charge Unless an agreement 1s made 1n writing or Applicable Law requares interest to be paid d
Lender shall not be required o pay Borrower any mterest or earnings on the Funds Borrower and Le
in writing, however, that wnterest shall be paid on the Funds Lender shall give to Borrower, wWithou
annual accountmg of the Funds as required by RESPA

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender sha
for the excess funds 1 accordance with RESPA If there is a shortage of Funds held mn e
RESPA, Lender shall noufy Borrower as required by RESPA, and Borrower shall pg
necessary to make up the shortage in accordance with RESPA, but in no more than
15 a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notif
RESPA, and Borrower shall pay to Lender the amount necessary to ma ‘
RESPA, but 1n po more than 12 monthly payments

Upon payment in full of all sums secured by this Secunty Iy
Barrower any Funds held by Lender

4, Charges; Liens Borrower shall pay all taxes, assessments, tharg
to the Property which can attain priority over this Secunity Instrument, léaseliold-ps
Property, if any, and Community Association Dues, Fees, and Assessments, if-any

(a) agrees in wnung to the payment of the obligahion secured by the in a manner acceptable to Lender, but only
so long as Borrower is performing such agreement, anlest p 1 good faith by, or defends agamst
enforcement of the hen in, legal proceedings which in operate to prevent the enforcement of the
hen while those proceedings are pending, bu@]y un gs are concluded, or (¢} secures from the
holder of the hen an agreement satisfactory to

Lender may give Borrower a notice identi
Borrower shall satisfy the hen or take one

e umprovements now existing or hereafter erected on the
uded within the term "extended coverage," and any other hazards
kes an , for which Lender requres insurance This insurance shall be

eductible levels) and for the periods hat Lender requires What Lender
ex can change during the term of the Loan The isurance carrier
en by Borrower subyect to Lender's right to disapprove Barrower's choice,
ably Lender may require Barrower to pay, in connection wath this Loan,

o maintain any of the coverages described above, Lender may obtain insurance coverage,
and Borrower's expense Lender is under no obligation to purchase any particular type or amount
efore, such coverage shall cover Lender, but ought or might not protect Borrower, Barrower's
, or the contents of the Property, against any risk, hazard or liabihty and might provide greater
age than was previously in effect Borrower acknowledges that the cost of the msurance coverage
gught significantly exceed the cost of insurance that Borrower could have obtained Any amounts
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dishursed by Lender under this Sectior 3 shall become additional debt of Borrower secured by this Security
Instrument These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable,
with such interest, upon notice from Lender to Borrower requesting payment
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's ri
disapprove such pohicies, shall include a standard mortgage clause, and shall name Lender as mortg
an additional loss payee and Borrower further agrees to generally assign nights to insurance proceeds
of the Note up to the amount of the outstanding loan balance Lender shall have the right to hold the-p
renewal certificates If Lender requires, Borrower shall promptly give to Lender all receipts of pa
renewal notices If Borrower obtains any form of insurance coverage, not otherwise required ;
to, or destruction of, the Property, such policy shall include a standard mortgage clause and tha
mortgagee and/or as an additional loss payee and Borrower further agrees to generally assig h
proceeds to the holder of the Note up to the amount of the ou!standmg loan balance

During such repair and restoration period, Lender shall have the nght
has had an opportumty to mspect such Property to ensure the work ha
provided that such inspection shall be undertaken promptly Lender ina
restoratron in a single payment or m a series of progress payments as the v ;
1s made in wnting or Applicable Law requires imterest to bespaid on such 1nsufamee proceeds, Lender shall not be
required to pay Borrower any interest or earnings on such p Fees for public adjusters, or other third parties,
retained by Borrower shall not be paid out of the msurance pro d shall be the sole obhgation of Borrower
If the restoration or reparr is not economucally feasible or L¢ ty would be lessened, the insurance
proceeds shall be apphed to the sums secured by this Se ether or not then due, with the excess,
if any, paid to Borrower Such msurance proceeds sha
If Borrower abandons the Property, Le@r may
related matters If Borrower does not respond wi

e’clam  The 30-day period will begin when the
under Section 22 or otherwise, Borrower hereby
pe eds m an amount not to exceed the amounts unpad
er of Borrower's nights (other than the nght to any refund
ance pohicies covering the Property, msofar as such rights
ender’may use the insurance proceeds either (o repair or restore
e Note or this Security Instrument, whether or not then due

notice is given In either event, or if Lender 3
assigas to Lender (a) Borrower's nghts to
under the Note or this Security Inspry

of unearned premrums paid by B
are apphcable to the coverage
the Property or (o pay amptgis

within 60 days aﬂer the exe
Borrower’s principal reside

ilue due to 2is condition Unless it is determined pursuant to Section 5 that repar
cally feasible, Borrower shall promptly repair the Property if damaged to avoid further
ance or candemnation proceeds are paid i connection with damage to, or the taking
Rorrower shall be responsible for repairing or restoring the Property only 1f Lender has released
rposes Lender may disburse proceeds for the repairs and restoration in a single payment or
éss payments as the work is completed If the insurance or condemnation proceeds are not
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Lender or its agent may make reasonable entries upon and mspections of the Property If it has reasonable
cause, Lender may inspect the intenior of the improvements on the Property Lender shall give Borrower notice at
the tme of or pnor to such an interior mspection specifymg such reasonable cause

8 Borrower's Loan Application. Borrower shall be m default if, during the Loan application pro:
Borrower or any persons or enfittes acting at the direction of Borrower or with Borrower's knowled
gave materally false, misleading, or maccurate information or siatements to Lender (or failed to p
with material imnformation) w connection with the Loan Material representations include, but are ag
representations concerning Borrower's occupancy of the Property as Borrower's principal residé

9 Protection of Lender's Interest in the Property and Rights Under this Security
Borrower fails to perform the covenants and agreements contamned in this Secunty Instrument;
proceeding that might significantly affect Lender's wmterest in the Property and/or rights
Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeitupe
which may attan prionty over this Security Instrument or to enforce laws or reguls

{c) paying reasonable attorneys' fees to protect its interest m the
Instrument, including its secured position in a bankruptcy proceeding
himited to, entering the Property to make repairs, change locks, replace or bag < and windows, drain water
from pipes, eliminate buildhng or other code violations or dangerous conditions; ™z ave utibties turned on or off
Although Lender may take action under this Section 9, Lender-dges not have to do so and is not under any duty
or obligation to do so It is agreed that Lender incurs no habilify
this Section 9

be payable, with such interest, upon notice fi Lend
If this Secunty Instrument is on a leasehold
Borrower acquures fee title to the Property, the leaseh
the merger m writing
10. Mortgage Insurance. If Lend quired yige Insurance as a condition of making the Loam,
Borrower shall pay the prenumnﬁquire main! e Mortgage Insurance 1 effect If, for any reason, the

Mortgage Insurance coverage rgf e o be available from the mortgage wsurer that previously
provided such msurance and B eq ake separately designated payments toward the premiums
for Mortgage Insurance, Bax premiums required to obtain coverage substantially equivalent to
the Mortgage Insurance | pffect, cost substantially equrvalent to the cost to Borrower of the

Mortgage Insurance previg from an alternate mortgage insurer selected by Lender If substantiaily
equivalent Mortgage Insuratice st available, Borrower shall continue to pay to Lender the amount of
the separately designated pa hat were due when the insurance coverage ceased to be i effect Lender will
accept, use and reta ese_payments. a3 a non-refundable loss reserve n lieu of Mortgage Insurance, Such loss

any interest or earnings on such loss reserve Lender can no longer require loss
reserve paymen of page Jusurance coverage (tn the amount and for the peniod that Lender requires) provided

electe ender again becomes available, 15 obtained, and Lender requires separately designated
eruums for Mortgage Insurance If Lender required Mortgage Insurance as a conditon of
Begrower was required to make separately designated payments toward the premiums for
nce, Borrower shall pay the premmms required to mamtamn Mortgage Insurance in effect, or to
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Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses 1t may mcur
if Borrower does not repay the Loan as agreed Borrower 1s not a party to the Mortgage Insurance

Mortgage insurers evaluate their total risk on all such insurance 1 force from time to tme, and mag'e
into agreements with other parties that share or modify their rsk, or reduce losses These agreements are on
and conditions that are satisfactory to the mortgage insucer and the other party (or parties) to these ag

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any péin
entity, or any affiliate of any of the foregoing, may recetve (directly or indirectly) amoun
might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in e
modifying the mortgage insurer's risk, or reducing losses If such agreement provides tha

often termed "captive reinsurance " Further
(8) Any such agreements will not affect the amounts that Borrower has :
Insurance, or any other terms of the Loan. Such agreements will not ifigres
for Mortgage Insurance, and they will not entitle Borrower to any p
(b) Any such agreements will not affect the rights Borrower has* i with\respect to the Mortgage
e s may include the right
to recetve certain disclosures, to request and obtain canceilation \q #g¢ Insurance, to have the
Mortgage Insurance termmated automatically, and/or to receive :
premmums that were unearned at the time of such canceflation or termin#tion:
11 Assignment of Miscellanecus Proceeds, Forféityre. All Miscellaneous Proceeds are hereby assigned
to and shall be paid to Lender
If the Property is damaged, such Miscellaneous Proceeds shalb\be apphed to restoration or repair of the
Property, if the restoration or repair is economically feasjble. and
repair and restoration penod, Lender shall have the righ
an opportumty to inspect such Property to e the %
that such wnspection shall be undertaken pro:

eompleted to Lender's satisfaction, provided
pay for the repairs and restoration in a single

eeds If the restoration or repar 1s not econormecally
ellaneous Proceeds shall be applied to the sums secured
i the excess, if any, paid to Borrower Such Miscellaneous
ection 2

by this Secunty Instrument, w
Proceeds shall be applied in
In the event of a totalyz
be applied to the sums se;
to Borrower
In the event of a pa
of the Property immedlat

estryttion, or loss in value of the Property in whch the farr market value
e partial taking, destruction, or loss 1n value 1s equal to or greater than the
us Segnity Instrument mmmediately before the partial taking, destruction, or loss
ender otherwise agree in writing, the sums secured by this Security Instrument shall
cellaneous Proceeds multiphed by the following fraction (a) the total amount
héfore the partial takmg. destruction, or loss in value divided by (b) the fair market

aptial taking, destruction, or loss in value of the Property in which the farr market value
nmediately before the partial taking, destruction, or loss in value 15 less than the amount of the

er or not the sums are then due
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If the Property 1s abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party
(as defined m the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond

Miscellaneous Proceeds either lo restoration or repair of the Property or to the sums secured by ths

Instrument, whether or not then due “Oppaosing Party" means the third party that owes Borrower
Proceeds or the party against whom Borrower has a night of action 1n regard to Miscellaneous Procées
Borrower shall be in defaul! if any action or proceeding, whether civil or crimunal, 15 begnn ha

of thé time for payment
or modification of amortization of the sums secured by this Secunty Ing ed by Lender to Barrower or
: ef Of any Successors In

pedH anty Successor in Interest of

Borrower or to refuse (o extend tume for payment or otherwise modify s zation of the sums secured by this
Security Instrument by reason of any demand made by ongmal Borrowe
Borrower Any forbearance by Lender i exercising any
acceptance of payments from third persons, entities or Succe in Interest of Barrower or in amounts less than
the amount then due, shall not be a watver of or preclude the

Bes30TS 1gns Bound Borrower covenants and
agrees that Borrower's obligations and habtlity shall be/joint andseveral However, any Borrower who co-signs this
Secunty Instrument but does not execute lhthe (a j a) is co-signing this Security Instrument only
to mortgage, grant and convey the co-signer's under the terms of this Security Instrument,
{b) 1s not personally obligated to pay the sums etrrity Instrument, and (c) agrees that Lender and
any other Barrower can agree to extend, mod make any accommodations with regard to the terms
of this Security Instrument or the Note withofit the cg s consent

Subject to the provisions essor m Interest of Borrower who assumes Borrower's
obligations under this Security 1y d 15 appraved by Lender, shall obtain all of Borrower's
srower shall oot be released from Borrower's obligations and
Lender agrees to such release i wniing The covenanis and
except as provided m Section 20) and benefit the successors and

liability under this Securf
agreements of this Securi
assigns of Lender

ende arge Borrower fees for services performed in connection with Borrower's
default, for the purpase o ecting-Le der s interest in the Property and rights under this Security Instrument,

o law which sets maximum loan charges, and that law is finally interpreted so that
charges collected or io be collected 1n connection with the Loan exceed the permutted
hnlgan charge shall be reduced by the amount necessary to reduce the charge to the permutted
sums already collected from Borrower which exceeded pernmtted hmits will be refunded to
3y choose to make this refund by reducing the principal owed under the Note or by malung
Borrower If a refund reduces principal, the reduction will be treated as a partlal prepayment
yment charge (whether or not a prepayment charge 1s provided for under the Note) Borrower's
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acceptance of any such refund made by direct payment to Borrower wall constitute a waiver of any night of action
Borrower might have arising out of such overcharge

15. Notices All notices given by Borrower or Lender 1n connection with this Security Instrument
i wotmg Any notice to Borrawer in connection with thus Security Instrument shall be deemed to have bee
to Borrower when mailed by first class mail or when actually delivered to Borrower's notice address 1f sent by
means Notice to any one Borrower shall constitute notice to all Borrowers unless Applicable Law exp
otherwise The notice address shall be the Property Address unless Borrower has designated a

specifies a procedure for reporting Borrower's change of address, then Borrower shall oo
address through that specified procedure There may be only one designated notice address
Instrument at any one tume Any notice to Lender shall be given by delivering 1t or by mailing

16, Governing Law; Severability; Rules of Construction.
federal law and the law of the jurisdiction m which the Property 15 lot:
: Apphcable Law mlght
g such silence shall pot be
construed as a prolubition agamst agreement by contract In the event that any-provisia
Instrument or the Note confhets with Applicable Law, suchsonflict shall not affect other provisions of this Security
Instrument or the Note which can be given effect mthoutﬂlcung provision

As used in thus Security Instrument (a) words of the madculine gender shall mean and include corresponding
neuter words or words of the femmne gender, (b) words w the singylax shall mean and clude the plural and vice

18 Transfe.r of the Property oraB Norrower. As used m this Section 18, "Interest
m the Property" means any legal or beneficial , ncluding, but not humited to, those beneficial
interests transferred in a bond for deed, contract for-deed, 1nstallment sales contract or escrow agreement, the intent

shall not be exercised by Lenflef if such @ e is prohibited by Applicable Law

thi et~shall give Borrower notice of acceleratton The notice shall provide
ate the notice 1s given in accordance with Section 15 within which
Security Instrument If Borrawer fails to pay these sums prior to the
¢ any remedies permutted by this Security Instrument without further

Borrower must pay all sum
expiration of this period,

19 Barrower'sRgh Reinstafe After Acceleration If Borrower meets certain conditions, Borrower shall
have the right to have ent
five days before sale fy pursuant to any power of sale contained in this Security Instrument, (b ) such
i ght specify for the termination of Borrower's right to reinstate, or {c) entry of

Instrument Those conditions are that Borrower (a) pays Lender all sums which

natits or agreements, (¢) pays all expenses mcurred in enforcing this Security Instrument,

bt imuted to, reasonable attorneys' fees, property inspection and valuation fees, and other fees
pgse of protecting Lender's mterest m the Property and rights under this Security Instrument,

ch attion as Lender may reasonably require to assure that Lender's interest in the Property and
Security Instrument, and Borrower's obhgation to pay the sums secured by thus Security
continue unchanged Lender may require that Borrower pay such reinstatement sums and expenses
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n one or more of the following forms, as selected by Lender (a) cash; (b} money order, {c) certified check, bank
check, treasurer's check or cashier's check, provided any such check 15 drawn upon an mstitution whose deposits
are msured by a federal agency, instrumentality or entity, or (d) Electronic Funds Transfer. Upon rewnstatemenbby
Borrower, this Security Instrument and obligations secured hesreby shall remain fully effective as if no acceleragio
had occurred However, thus right to reinstate shall not apply mn the case of acceleraion under Section.18

20. Sale of Note, Change of Loan Servicer, Notice of Grievance The Note or a partial interests
(together with this Security Instrument) can be sold one or mere times without prior notice to :
might result in a change in the entity (known as the "Loan Servicer") that collects Perodic Payn
Note and this Security Instrument and performs other morigage loan servicing obhgations
Security Instrument, and Applicable Law There also mght be one or more changes of the Loan
to a sale of the Note If there 1s a change of the Loan Servicer, Barrower will be grven writte

: {as erther an individual
litigant or the member of a class) that arises from the other party's actions pursuant to thzs Security Instrument or
By /reason of, this Security

Instrument, untd such Borrower or Lender has notified the other party (with ¢ given 1 compliance with

the requicements of Section 15) of such alleged hreach and aff

corrective action provisions of {hus Section 20
21, Hazardous Substances. As used
defined as toxic or hazardous substances, pollutan

‘azardous Substances” are those substances
onmental Law and the following substances
gxic pesticides and herbicides, volatile solvents,
materials contammg asbestos or formaldehyde : ive matertals, (b) "Environmental Law" means federal
laws and laws of the junsdicbon where ted that relate to health, safety or environmental
protection, (c) "Environmental : esponse action, remedial action, or removal action, as
defined 1n Environmental Law, at al Condition" means a condition that can cause, contribute
to, or otherwise trigger an En

Borrower shall not caude presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten t ST Substances, on or in the Property Borrower shall not do, nor
allow anyone else to do, g ng'the Property (a) that is in violation of any Environmental Law, {b) which
creales an Environmental d i

- 4
creates a conthtion that adversely affésts the value of the Property The preceding two sentences shall not apply to
the presence, use, or Storage e Property of small quantites of Hazardous Substances that are generally
recognized to be apgropriate tb\nyrmal residential uses and to maintenance of the Property (including, but not
himated to, hazardo: consuraec products).
Borrower shall pro Lender written notice of (a) any investigation, claim, demand, lawsuit or other

action by amy'g regulatory agency or private party wvolving the Property and any Hazardous

ental Law of which Borrower has actual knowledge, (b) any Environmental Condition,

arty,’that any removal or other remediation of any Hazardous Substance affecting the Property is
pwer shall promptly take all necessary remedial achons n accordance with Environmental Law
hall create any obligation on Lender for an Environmental Cleanup

Loan No: 0000479436

Sfngle Famely-—-Fanme Mac/Freddie Mac UNIFORM INSTRUMENT wrth MERS Form 3029 1/01
DRAW MERS NV CVL DT 11 WFF (0101DOCS\DEEDS\CVL\NV_MERS CVL) (page 11 of 13 pages)
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NON-UNIFORM COVENANTS Borrower and Lender further covenant and agree as follows
22 Acceleration; Remedies Lender shall give notice to Borrower prior to acceleration foloy
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to accel
under Sectlon 18 unless Apphcnble Law provides othcrwme) The notice shall specify. (a) the de i ult;

right to brmg a court action to assert the non-existence of a default or any other de o
acceleration and sale. If the default is not cured on or before the date specified in th

reasonable attorneys' fees and costs of title evidence.
If Lender mvokes the power of sale, Lender shall execute or £a

Law, Trustee shall give public notice of sale to the persons and m the ng
After the time required by Applicable Law, Trustee,
at public auction to the highest bidder at the time and p
sale in one or more parcels and in any order Trustee det
parcel of the Property by public announcement at the tmy

d under the terms designated in the notice of
., Trustee may postpone sale of all or any
f any previously scheduled sale Lender

Trustee shall deliver to the purchaser Trustee
warranty, expressed or implied. The recitalé'in the
of the statements made therem. Trustee sh; y

¢hall be prima facie evidence of the truth

the sale in the following order: () to all

: rustee's and attorneys' fees; (b) to all sums
the person or persons legally entitled to it

red by this Security Instrument, Lender shall request

s Becurity Instrument and all notes evidencing debt secured

persons legally entitled to it : T persor shall pay any recordation costs Lender may charge such
person or persons a fee fo 12 conveVi

24. Substitute Trustee:
trustee to any Trustee appoirig
to all the title, power and y

ed upon Trustee herein and by Applicable Law
s gh assumption of thus loan, Lender may charge an assumption fee of U S

Loan No: 0000473436
NEV ingle Family~Fanaie Mac/Freddic Mac UNIFORM INSTRUMENT with MERS Form 3029 1/01
DRAW MERS NV CVL DT 12 WPF (0101DOCS\DEEDS\CVL\NV_MERS CVL) (page 12 of 13 pages)
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contamed in this Security
Instrument and in any Rider executed by Borrower and recorded wath it

7 2
/ZICZ,C ,'(:/Z{J\ '7@@ VT A S— (Seal)
VICENTA LINCICOME -Borrower K
(Seal) I\ (Seal)
-Borrower wer

(Seal) m
‘ nw4 79436

” 7
STATE OF NEVADA,  ( (2-4xzb-L (VS

This instrument was acknowledged befare me on ; Z “

///y:w/?ﬁu 5//’74 (s & e )
/’ ) - /’ _
ot

won Expiress /7~ (,/_ 2
LA LIS ST S I IS S A /D
CAROL COSTA \

~N~

$ NOTARY PUBLIC
STATE OF NEVADA

Nes2mzts My Appt Exp Nov 4, ‘g
'-lwlffm'ﬁ’/

an p7Ff cibdie Mac RM INSTRUMENT with MERS Form 3029 1/01
DRAW MERS NV CVL DT 13'WpP J DS\CVL\NV_MERS CVL} (page 13 of 13 pages)

MIP INSURING }
SIERRA PACIFIC
50 IRON FOINT
FOLSOM,

816-93
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ADJUSTABLE RATE RIDER
{1 Year LIBOR Index - Rate Caps)
(Assumable after Initial Period)

THIS ADJUSTABLE RATE RIDER 1s made this  23rd
2007 , and1s incorporated into and shall be deemed to amend an
or Security Deed {the "Security Instrument”) of the same date given by
the Borrower's Adjustable Rate Note (the "Note") to
SIERRA PACIFIC MORTGAGE CQMPANY, INC., A CALT
of the same date and covering the property described in the Security

70 RIVERSI RIVE

DAYTON, NV 3
[Property Address]
THE NOTE CONTAINS PROVISIONS AL HANGES IN THE INTEREST
RATE AND THE MONTHLY OTE LIMITS THE AMOUNT
BORROWER'S INTEREST RATE CAN G ONE TIME AND THE MAXIMUM
RATE BORROWER MUST PAY.

t Change Date, my imterest rate will be based on an Index The "Index” 15 the one-year
Rate ("LIBOR") which 1s the average of interbank offered rates for one-year U S

Loan No: 0000473436
MULTISTATE ADJYSTABLE RATE RIDER-1 Ycar LIBOR Index (Assumablec after [P)-Single Family Freddic Mac Uniform Instrument

Form 5131 304
4. ARM RIDER 5131 1 WPF (P \OPSSHARE\0101 DOCS\RIDERS\C VL\AMXFH5131 ARM) (Page 1 af 4)
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mformation The Note Holder will give me notice of this choice

(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate

TWO AND ONE QUARTER percentage {

to the Current Index The Note Holder will then round the result of this addition to
percentage point (0 125%) Subject to the limuts stated in Section 4(D) be
interest rate until the next Change Date

The Note Holder will then determine the amount of the month
the unpaid princzpal that I am expected to owe at the Change Date in
rate n substantially equal payments The result of this calculation will

(D) Lmits on Interest Rate Changes

The mterest rate I am required to pay at the first C e Dale will notbegreater than 11 g75 % or Jess
than 2.250 % Thereafter, my mterest rate wil
Date by more than TWO percentage ponts (
been paying for the preceding 12 months My mterest rate

(E) Eifective Date of Changes

%) from the rate of interest I have
greater than 11.875 %

payment begmnning on the first monthly pa)@nt date xfig hafige Date until the amount of my meonthly
payment changes again

(F) Notice of Changes

The Note Holder will deliver or mail (8

to be given to me and also the t br of a person who will answer any question I may have
regarding the notice

BENEFICIAL INTEREST IN BORROWER

1 UNTIL BORROWER TN EREST RATE CHANGES UNDER THE TERMS STATED IN
SECTION A ABOVE, UNIROR ENZ 18 OF THE SECURITY INSTRUMENT SHALL BE IN
EFFECT AS FOLLOW

Transf a Beneficial Interest in Borrower. As used in this Section 18,

"Interest i the
limited to, thos
contract 3

art of the Property or any Interest in the Property is sold or transferred (or if
ural persan and a beneficial mterest i Borrower 1s sold or transferred) without
r wriiten consent, Lender may require immediaie payment 1n full of all sums secured by

Ioan No: 0000478436
TABLE RATE RIDER-! Year LIBOR Index (Assimable aficr IP)-Smgle Fanuly Freddic Mac Uniform Instrament

Farm 5131 3/04
ARM RIDER 5131 2 WPF (P \OPSSHAREW101DOCS\RIDERS\CVLAMXFHS{31 ARM) (Page 2 of 4)
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prolubited by Applicable Law
If Lender exercises this option Lender shall give Borrower notice of acceleration
shall provide a pertod of not less than 30 days from the date the notice 1s given jn-a

fails to pay these sums prior to the expiration of this pertod, Lender may
permitted by ihis Security Instrument without further notice or demg ‘

£H R TATED IN SECTION
4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT DESCRIBED IN SECTION
11(A) ABOVE SHALL THEN CEASE TO BE IN EFFECT, A
SECURITY INSTRUMENT SHALL INSTEAD BE DESCRIBED #

Transfer of the Property or a Beneficial In

to a purchaser

If all or any part of the Property’p
Borrower is not a natural person and a be A
Lender’s prior written consent, Lender may hmedzate payment i full of all sums secured by

ot be exercised by Lender if such exercise is

prohibited by Applicable Law Lendér ercise this option 1f (a) Borrower causes to be
submutted to Lender inforn by Len¥er to evaluate the intended transferee as if a new loan
were being made to the tfanste reasonably determunes that Lender's secunity will
not be impaired by th the risk of a breach of any covenant or agreement in
this Security Instrup

To the exte; Law, Lender may charge a reasonable fee as a condition

assumption Lender may also require the transferee to sign an

able to Lender and that obligates the transferee to keep all the
the Note and m this Secunty Instrument Borrower will continue to
s Security Instrument unless Lender releases Borrower in wnting
¢ option fo require immediate payment m full, Lender shall give Borrower
otice shall provide a period of not less than 30 days from the date the
dnce with Section 15 within which Borrower must pay all sums secured by
ent"}f Borrower fails to pay these sums prior to the expiration of this period,
e_any remedies permitted by this Secunty Instrument without further notice or

to Lender's consen
assumption agreemen
promuses and agreeme

Loan No: 0000479436

Form 5131 3/04
ARM RIDER 5131 3 WPF (P \QPSSHAREW101 DOCS\RIDERS\C VL\MXFHS5131 ARM) (Page 3 of 4)
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BY SIGNING BELQOW, Borrower accepts and agrees to the terms and covenanis contamned djus
Rate Rider

o S Q
- A -~ Q /

///c{»—’c//u;]\\?f o T I (Seal) (Seal)

VICENTA LINCICOME -Borrower < @ %rmwer

(Seal) 7 (Seal)

-Borrawer

(Seal)

-Borrower V -Barrower
) (Seal) (Seal)
-Barrower -Borrower
. Z [Sign Ongmal Only]

Q Loan No: 0000475436

MULTISTATE ADJUSTABLE RA’ dex able gftcr IP)-Single Faruly Freddie Mac Uniform Instrument

Form 5131 3/04

"= In
DRAW 0304 MX CVL ARM RIDER 3131 P QPSSHA! 1DOCS\RIDERS\CYLAMXFHS131 ARM) (Page 4 of 4)
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INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE RIDER

Property Address 70 RIVERSIDE DRIVE
DAYTON, NV 89403

THIS ADDENDUM is made this 23rd day of MAY

and is incorporated into and mtended to form a part of the Adjustable

as this Addendum executed by the undersigned and payable to
SIERRA FACIFIC MORTGAGE CQMPANY, INC., A CALT

007 ;
e Ruder {the er") dated the same date
oN {the "Lender")

THIS ADDENDUM supersedes Section 4(C) of the Rider None of the othe

ns of the Rider are changed
by this Addendum

4. INTEREST RATE AND MONTHLY PAYMENT CHANG

@ e my new iierest rate by adding

percentage points ( 2.250 %)
nlder will then round the result of this addition to the

(C) Cakulation of Changes

Befare each Change Date, the N@
TWO AND ONE QUARTER
to the Current Index for such Change Date

will be the amount of my monthly payment untd the earher

of the next Change Date Only Penod unless I make a voluntary prepayment of principal

during such period If T make/s ntacy prepayment of prncipal during the Interest-Only Period, my payment
amount for subsequent paynger eduged to the amount necessary to pay interest at the then current interest
rate on the lower principal bélan the esid of the Interest-Only Period and on each Change Date thereafter, the
Note Holder will deterpatne { nt of the monthly payment that would be sufficient to repay mn full the unpaid

efted (Oowe at the end of the Interest-Only Period or Change Date, as applicable, in equal
et the remanning term of the Note The result of this calculation will be the new amount of
After theend of the Interest-Only Period, my payment amount will not be reduced due to

principal that I am e
monthly payments o
my monthly paymen
voluntary prepdynients

Loan No: 0000479436

INTEREST ONLY, ADDENDUM TO ADJUSTABLE RATE RIDER $/1 LIBOR ARM ~ MULTISTATE
W MX C IO ADNDM RIDER 1 WPF {0181DOCS\RIDERS\CVLIMXIO_ADN RID) o1/01
603F
(page 1 of 2 pages)
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contamed i b e Rate S )
Rider

rd

1 o~
- %{ — 7,/, P >
g CE AL N Gl Sl

(Sea)
VICENTA LINCICOME -Borrawer wer
(Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrower v -Borrower
NN -

-Borrower \ -Borrower 1

{Sign Original Oniy}

<iit::> Loan No: 0000479436
INTEREST ONLY ADDENDUM Tj L R 5/1 LIBOR ARM ~ MULTISTATE
DRAW MX CVL ARM 10 ADND 10 IDERS\CVL\MXIO_ADN RID) 01/01
603F
(p2ge 2 of 2 pages)
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EXHIBIT "A"
LEGAL DESCRIPTION

OrderNo: 06041897-JA

The land referred to herein is situated in tha Stakte
County of LYON, described as follows:

LOT 42 AS SHOWN ON THE OFFICIAL MAP OF GOLD
PHASE 2, FILE IN THE OFFICE OF THE LYON
ON OCTOBER 20, 2005, AS DOCUMENT NO,

ES,

EXCEPTING THEREFROM ALL THAT PORTION TK
NATURAL ORDINARY HIGH WATER LINE OF THE

ASSESSOR'S PARCEL NO. 029-401-1

. e,

O
I €
&

* BRECK000050
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DOC# 572258

11/03/2017 10:29AM
Official Record

Requested By

APN: 029-401-17 SERVICELINK TITLE AGENCYN‘]IZNC

Lyon Count
Dawna L. Warr - Recorder
WHEN RECORDED MAIL TO: Page: 1 of 6 de:\ $288.00
Sables, LLC Recorded By BKC T:\ $0.00

clo Zieve Brodnax & Steele

3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

0572258

TS No. : 16-42397

IF YOUR PROPERTY IS IN FORECLOSURE BECAUS
PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT AC
right to bring your account in good standing by paying
and expenses within the time permitted by law for reins

you may have the legal
our past due payments pius permitted costs
nt of your account, which is normally five

ursuant to NRS 107.080. No sale date
may be recorded (which date of
8 as of 10/31/2017 and will increase until

may be set until three months from the date this
recordation appears on this notice). This amount is §
your account becomes current. Q

NOTICE IS HEREBY GIVEN THAT: SABLES, a
original trustee, or the duly appointed su

evada limited liability company is either the
ee, or acting as agent for the Trustee or the
/23/2007, executed by VICENTA LINCICOME, A
in favor of Mortgage Electronic Registration
ORTGAGE COMPANY, INC. its successors and
ment no. 407150 The subject Deed of Trust was
nt recorded as Instrument 475808 and recorded on
e County recorder of Lyon, County, Nevada securing,

MARRIED WOMAN, as trustortq sec
Systems, Inc., as nominee fg

provide proof of insurance.
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T.S. No.: 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the ioan docu

That by reason thereof the present Beneficiary under such deed of Trust has execut
said duly appointed Trustee a written Declaration of Default and Demand for Sale and

payable and has elected and does hereby elect to cause the trust property,
obligations secured thereby.

interest which wouid not be due had no default occurred. As to oy occupied property, where
reinstatement is possible, the time to reinstate may ended to 5 days prior to the date of sale
pursuant to NRS 107.080. The Trustor may have th t to bring a court action to assert the
nonexistence of a default or any other defense of Trustor to a tion and Sale.

To determine if reinstatement is possible and the¢ gmo , to cure the default, contact:

PROF-2013-M4 Legal Title Trust, by U.S. Ban ation, as Legal Title Trustee
cl/o Fay Servicing, LLC
c/lo SABLES, LLC, a Nevada limited liability Compan

3753 Howard Hughes Parkway, @te 20
Las Vegas, NV 89169

Beneficiary Phone: 800-495-

Trustee Phone: (702) 664

To reach a person with authority to ne: a loan modification on behalf of the iender:

Lauren Jowers

800-495-7166
Property Address; 70.R DE DRIVE, DAYTON, Nevada 89403

ons, you should contact a lawyer or the governmentai agency that may have
hstanding the fact that your property is in foreclosure, you may offer your

AY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

and incorgorated herein by reference is the Affidavit of Authority in Support of Notice
ection to Sell pursuant to NRS 107.080.
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T.S. No.: 16-42397

You may wish to consult a credit counseling agency to assist you. The Department of Housi

Urban Development (HUD) can provide you with names and addresses of local HUD app

c/o Zieve Brodnax & Steele
Hughes Parkway, Suite 20

bvada 89169
(702) 94
Y

LS
MicWael Busby, Trustee Sa b(ﬁ{/

counseling agency by calling their approved Local Housin%.| Counseling Agency toll fre ber:
(800) 569-4287 or you can go to HUD's website: http://portal.hud.gov.
Dated: 11/1/2017 SABLES, LLC, a Nevada limited liability company,

Sables, LLC

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the

truthfulness, accuracy, or validity of that document.

State of CALIFORNIA & @ O

County of ORANGE

On 11/1/2017, before me, Christine O'Brig
the basis of satisfactory evidence to be/th
instrument and acknowledged me
capacity(ies), and that by his/ i
behalf of which the person(s)/agte

by executed the same in his/her/their

| certify under PENAL F
paragraph is true and ¢

CHRISTINE O'BRIEN
Notary Public - California

WITNESS my hand and officia
- Orange County

ﬂ m Q *n. ] Commission # 2167057
V7 N
Signature of Notary ] My Comm. Expires Oct 8. 2020 ‘

ppeared Michael Busby who proved to me on
s ose name(s) is/are subscribed to the within

authorized

the instrument the person(s), or the entity upon

z
Z
>
-
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ARUNRIWIWORN 572258 @5

Affidavit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
TS#  16-42397
Borrower Name:  VICENTALINCICOME
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

Veronica Talley e FOreciosure Specialigtf¥ay Servicing, LLC, the(g

ti.1e beneficiary of the deed of trust described in the notice of default and election to sell to which

attached (“Deed of Trust”). The following facts are based upon my personal review of doeumets.thatare af public

1(a).

89169

1(b). The full name and business address of the current holder o
PROF-2013-M4 Legal Title Trust, by U.S. Ba
Livingston Ave EP-MN-WS3D St. Paul MN 551€

as Legal Title Trustee 60
ttn: Structured Finance Services — PROF

1{c). The full name and business address of the current be
the Deed of Trust is PROF-2013-M4 Legal Tit
Title Trustee 60 Livingston Ave EP-MN-
Services - PROF

xficiary for the obligation or debt secured by

1(d). The full name and business addres

2.
beneficiary and a title gyara
business in this State pu

2(a).

2(b). f America, N.A. Successor by Merger to BAC Home Loans Servicing, LP
e Home Loans Servicing, LP

ecording Information: Corporation Assignment of Deed of Trust recorded on

FK A €opntrywide Home Loans Servicing, LP
Instrument and Recording Information: Assignment of Mortgage recorded on 11/10/2010
Ihstrument No 467719

3 The current beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
is in actual or constructive possession of the note secured by the Deed of Trust.

From my review of the documents of public record and the business records of the current
eneficiary, the current trustee has authority to exercise the power of sale with respect to the property

1

Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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encumbered by the Deed of Trust, pursuant to instruction from the current beneficiary of record and ¢
holder of the note secured by the Deed of Trust.

5. From my review of the documents of public record and the business records of 1l

deficiency in performance of payment, avoid the exercise of the power of sale and reinsta
conditions of the underlying obligation or debt existing before the deficiency in perfoftha
as of the date of the statement; (II) the amount in default; (III) the principal amount o

debt secured by the deed of trust; (IV) the amount of accrued interest and late charge

estimate of all fees imposed in connection with the power of sale; and (V!
obtaining the most current amounts due and the local or toll-free teleph
LINCICOME may call to receive the most current amounts due and 2 recita

affidavit.
6. The borrower or obligor of the loan secured by the Deed of Trust may
800-495-7166 to receive the most current amounts due and a recka
Affidavit.
1 declare under penalty of perj he laws of the State of Nevada that the foregoing is true and correct and that
this Affidavit was executed ol v 20 .
By: Fa icing, LLC , its attorney in fact
‘erdnica. Tallcy
Q @7 R
(Signature)
oreclosure Specialist [V
(Title)
A notary public or other offic
verifies only the identity of thel
document to which this
truthfulness, acgiracy, privatidr
State of LY
‘(\ , Notary Public,

who proved to me on the basis of satlsfactory evidence to

ALLISON ANN JOMREYOE
Notary Public, State ot lexas
My Cormmission EXDilSS
Aptil 27, 2019

Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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Declaration of Mortgage Servicer
Pursuant to NR 107.510

T.S. Number: 16-42397
Borrower(s): VICENTA LINCICOME
Mortgage Servicer: Fay Servicing, LLC
Property Address: 70 RIVERSIDE DRIVE

DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage service

dedares that:

The mortgage servicer has contacted the borrower

ess the borrower’s financial situation and to e

avoid a foreclosure sale”. Thirty (30) days, or more,
contact was made.

explore options for the borrower to avoid fo
have passed since these due diligence efforts

fewer real properties located
provisions of NRS &7.400

Dated: /_//1

rrower’s financial situation and
ure”, Thlrty (30) days, or more,

Page 1
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APN No.: 029-401-17
[Recording requested by:]

[When recorded mail to:]

Sables LLC

c/o Zieve Brodnax & Steele

9435 West Russell Road, Suite 120

Doc #: 587470

10/12/2018 02:27 PM Page: 1 of 2

OFFICIAL RECORD
Requested By: SERVICELINK TITLE AGENCY INC

Lyon County, NV

Dawna L. Warr, Recorder
Fee: $38.00 RPTT: $0.00

Recorded By: mkassebaum

Las Vegas, Nevada 89148

T.S. No. 16-42397

0
NOTICE OF TRUSTEEW

YOU ARE IN DEFAULT UNDER A DEED OF DATED 5/23/2087. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY LD AT A PUBLIC SALE. IF YOU NEED
AN EXPLANATION OF THE NATURE OF THE PR G AGAINST YOU, YOU SHOULD
CONTACT A LAWYER.

A public auction sale to the highest bidder for
by a state or federal credit union, or a check d
association, or savings bank specified in Section ! " imancial Code and authorized to do business in this
state will be held by the duly appointed trustec as-s -

charges thereon, as provided iy
charges and expenses of the T

a Nevada Limited Liability Company
0. 407150, The subject Deed of Trust was modified by Loan
nstrument 475808 and recorded on 5/4/2011 Official Records in the

Duly Appointed Trustee: Sables
Recorded 5/25/2007, as
Modification Agreenie

ie official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
a Recorder, on October 20, 2005, as Document No. 365687.
[EREFROM all that portion thereof, lying below the natural ordinary high water line of

Date of Sale: 11/9/2018 at 11:00 AM
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587470 10/12/2018 Page 2 of 2

Place of Sale: 31 S. Main Street Yerington, Nevada 89447
Lyon County Courthouse
Estimated Sale Amount: $666,632.22
Street Address or other common designation of real property: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

AP.XN.No.: 029-401-17

date of first publication of this Notice of Sale.

Date: 10/11/2018
Sables LL.C, a Nevada Limiteg
c/o Zieve Brodnax & Steele
9435 West Russell Road, Sul
Las Vegas, NV 89148
Phone: (702) 948-8565
Sale Informatjon;(714) 848-9272 www.elitepostandpub.com
For Non-Aufomat e Information, call: (702) 664-1774

Mich usb; rus le icer

A notary public or other officer completing thi
certificate verifies only the identity of the ipdj
who signed the document to which this certi
attached, and not the truthfulne
of that document.

State of CALIFORNIA
County of ORANGE

On 10/11/2018, before me, X.J>Buvkelew Notary Public, personally appeared Michael Busby who proved to me
on the basis of satisfactgryevidence e

A. J. BUCKELEW
Notary Public - California 3
Orange County 3
Commission # 2255941 i

}
)
A
g

My Comm, Expires Aug 26, 2022

THIS FIRM IS ATTEMPTING TO COLLECT A DEBT AND
ANY INFORMATION WE OBTAIN WiLL BE USED FOR THAT PURPOSE.
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10

11

12

1 1 ALBERT ELLIS LINCICOME, JR., and

15

16

17 |

18

19

20

21

23 §

24

25 |
26 |

27 |

28

John T. Steffen (4390)
Matthew K. Schriever (10745)
Alex R. Velto (14961)

| HUTCHISON & STEFFEN, PLLC
110080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel (702) 385-2500

| Fax (702) 385-2086

mschriever@hutchlegal.com

Casey J. Nelson, Esq. (12259)

{ Wedgewood, LLC
|| Office of the General Counsel
12320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

1 Tel (702) 305-9157
'Fax (310) 730-5967
caseynelson@wedgewood-inc.com
Attorney for Defendant, Counterclaimant, and Cross-Plaintiff
{Breckenridge Property Fund 2016, LLC

13 7

VICENTA LINCICOME,
Plaintiff,

V.

1 SABLES, LLC, a Nevada limited liability

company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007; FAY
SERVICING, LLC, a Delaware limited liability
company and subsidiary of Fay Financial, LLC;
PROF-2013-MF LEGAL TITLE TRUST by U.S.

- BANK, N.A., as Legal Title Trustee; for BANK

OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016; NEWREZ LLC dba

| SHELLPOINT MORTGAGE SERVICING,

LLC; 1900 CAPITAL TRUST IL, BY U.S.
BANK TRUST NATIONAL ASSOCIATION;
MCM-2018-NPL2 and DOES 1-50.,

Defendants.

AND RELATED MATTERS.

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

Case No.: 18-CV-01332
DeptNo.: 1I

DECLARATION IN SUPPORT OF
BRECKENRIDGE PROPERTY FUND 2016
LLC’S MOTION FOR SUMMARY
JUDGMENT AGAINST PLAINTIFF
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The undersigned, Jason Campbell declares under penalty of perjury that the following assertions

are true:
1. [ am an authorized agent of Breckenridge Property Fund 2016, LLC (“Breckenridge™).

2. I am competent to testify to the matters asserted herein, of which I have personal

knowledge, except as to those matters stated upon information and belief. As to those matters stated

fupon information and belief, I believe them to be true. I make this declaration in support of |

Breckenridge’s motion for summary judgment against Plaintiffs,

3. On January 4, 2019, Breckenridge purchased real property located at 70 Riverside Drive, |

Dayton, Nevada 89403 (“Subject Property”) at a foreclosure sale conducted pursuant to NRS 107. |

4. Breckenridge was the highest bidder and paid $294,000.01 to purchase the Subject

5. Breckenridge relied on the fact that the noticed Foreclosure Sale was valid because

| Plaintiffs failed to post the court-ordered bond.

6. Breckenridge had no role in this dispute prior to its purchase of the Subject Property at
the Foreclosure Sale.

7. Breckenridge is entitled to an order quieting title in its favor because there were no defects
in the Foreclosure Sale and any rights, title, or interest that Plaintiffs previously had in the Subject
Property has been terminated by way of the Foreclosure Sale

8. I declare under penalty of perjury of the laws of the United States and the State of Nevada
that these facts are true to the best of my knowledge and belief.

I
H

I

2-
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Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding

document filed in this court does not contain the social security number of any pgrson.

/

resentative of

-3-
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70 RIVERSIDE DR Doc #: 591393

01/25/2019 08:21 AM Page: 1 of 2

‘ OFFICIAL RECORD
A.PN.: 029-401-17 Requested By: FIRST AMERICAN TITLE INSURANCE C
RECORDING REQUESTED BY: Lyon County, NV
. Margie Kassebaum, Recorder
AND WHEN RECORDED TO: Fee: $38.00 RPTT: $1,148.65
Breckenridge Property Fund, 2016, LLC Recorded By: Inhumildad
2320 Potosi St. Ste 130
Las Vegas, NV 89146

Recorded As An Accommodation
Forward Tax Statements to Ouly Without Liability
the address given above

SPACE ABOVE LINE FOR RECORDER'S USE
T.S. #16-42397

Order #: 160069595-NV-Y0QO

TRUSTEE'S DEED UPON SALE
Transfer Tax: § \\\A 22 SS

The Grantee Hercin WAS NOT the Foreclosing Bencficiary.
The Amount of the Unpaid Debt was $671,249.37

The Amount Paid by the Grentes was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liahility company, as Trustee, {whereas so designated in the Deed of Trust
hereunder move particularly described or as duly appointed Trustee) does hereby GRANT and CONYEY 1o

Breckearidge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate In the County of Lyoa, State of Nevada, described as follows:

Lot 42 a¢ shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Documeant No. 365687.

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Truster, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Neveda under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as [nstrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records,

BRECK000025



APN.: 029-401-17
RECORDING REQUESTED BY:

AND WHEN RECORDED TO:
Breckenridge Property Fund, 2016, LLC
2320 Potosi St. Ste 130
Las Vegas, NV 89146
Recorded As An Accommodation
Forward Tax Statements to Ouly Without Liability
the address given abaove

SPACE ABOVE LINE FOR RECORDER’S USE
T.S. # 16-42397

Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
Transfer Tax: § \ \A Q) %C:D

The Grantee Herein WAS NOT the Foreclosing Beneficiary.
The Amount of the Unpaid Debt was $671,249.37

The Amount Paid by the Grantes was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LL.C

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate in the County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conyeyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.
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TRUSTEE'S DEED UPON SALE

T.S. #: 1642397
Order #: 160069595-NV-VOO

Trustee having complied with all applicable statutory requirements of the State of Nevada and performed all duties
required by the Deed of Trust including sending a Notice of Breach and Election to Sell within ten days after its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified return receipt mail, postage pre-
paid to each person entitled to notice in compliance with Nevada Revised Statutes 107,080,

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee's Sale have been complied with. Trustee, in compliance with said Notice of Trustee's sale and in exercise of
its powers under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the purchaser of said property for the amount bid, being § $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknowledged in full/partial satisfaction of the debt secured
by said Deed of Trust. .

In witness thereof, SABLES, LLC, a Nevada limited liability company, as Trustee, kzdS this ¥ay, caused its name to
be hereunto affixed.

Date: 1/15/2019 SABLES, LLC, a Nevaila limited lighility company

Geoffrey Neal, Trusfee Sale Officer

A notary public or other officer completing this certificate NeAr\
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J. Develasco Notary Public, personally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and. acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct, JdOoOoeie\ascO

oM hec| Broes 10

J. DEVELASCO b
Notary Public - California ¥
Orange County g
4.9/  Commission # 2147185
My Comm. Expires Mar 21, 2020 K

WITNESS my hand and

Signature (Seal)

J@a;co'j e o
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STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s)
a)_029-401-17

b)
©)
d)
2. Type of Property:
a) VYacant Land b) Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
c) Condo/Twnhse d) 2-4 Plex Book: Page
e) Apt. Bldg f) Comm'VInd’l Date of Recording;
B) Agricultural h) Mobile Home Notes:
Other
3. a. Total Value/Sales Price of Property $_$294,000.01
b. Deed in Lieu of Foreclosure Only (value of property) ( )
¢. Transfer Tax Value: $__$294,000.01
d. Real Property Transfer Tax Due s \WUB S5

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein. Furthermore,
the parties agree that disallowance of any claimed exemption, or other determination of additional tax due, may

result in a penalty of 10% of the tax due plus interest at 1% per month, Pursuant to NRS 375.030, the Buyer and

Seller shall be jointly and seveg!:;;u’%ble for any additional amount owed.
Signature Capacity AGENT

e

Signature Capacity AGENT

SELLER (GRANTOR) INFORMATION  BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)
Print Name: Sables, LLC, weJSodde.  Print Name: Breckenridge Property Fund,
\iride A Wialobeng COuonL,, 2016,1L1C
Address: 3753 Howard Hughes Parkway, Address: 2320 Potosi St. Ste 130
Suite 200, Las Vegas, NV 89169 ~Las Vegas, NV 89146

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer)

Print Name: {~({—SY% W{(‘ﬂ[\ Escrow #__ (O QC O\
Address: '
City\ O &-egog State: N\J Zip: Qﬁ\fﬁ

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

BRECK000028



- 500 Damonte Ranch Pkwy.
Suite 980
Reno, NV 89521

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423

NEOPOST FIRST-CLASS MAIL

03/18/2021
meeEaa$002.60°

ZIP 89521
041L10410529
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Case No.:  18-CV-01332
Dept. No.: 1

[S5]

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

* ok ok

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintifts,

VS.

SABES. LLC. a Nevada limited liability company, as
Trustee ot the Deed of Trust given by Vicenta
Lincicome and dated 5/23/2007: FAY SERVICING.
LLLC. a Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee:; for BANK OF AMERICAN, N.A;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST I,

BY U.S. BANK TRUST NATIONAL ASSOCIATION,

substituted in for DOE 2; MNCM-2018-NPL@),
substituted in for DOE 3; and DOES 4-10.
Defendants.

ORDER DENYING
PLAINTIFFS MOTION FOR
PARTIAL SUMMARY
JUDGMENT/ GRANTING
MOTIONS FOR SUMMARY
JUDGMENT FILED BY
BANA, PROF-2013 M4
LEGALL TRUST, US BANK
AND FAY SERVICING LLC

I. STATEMENT OF THE CASE

On March 19, 2021, the Plaintifts tiled a Motion for Partial Summary Judgment. On April 19,

2021, Detendants. Prof-2013M4-Legal Trust, by U.S. Bank. National Association, as Legal Title

trustee ("U.S. Bank Trust”) and Fay Servicing LLC filed an Opposition. On May S, 2021,
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Breckenridge Property Fund 2016. LLC joined the Opposition. On May 6. 2021, Plaintifts filed a
Reply.

On March 25, 2021, Shellpoint Mortgage Servicing filed a Motion for Summary Judgment. On
the same date Prot-2013 M4 Legal trust, U.S. Bank. National Association as Legal Trustee ("U.S.
Bank Trust™) and Fay Servicing LLC. tiled a Motion for Summary Judgment. On April 15, 2021, the
Plaintifts filed an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust. U.S. Bank, National
Association as Legal Trustee ("U.S. Bank Trust™) and Fay Servicing LLC, filed a Reply. On May 10.
2021 Shellpoint Mortgage tiled a Reply.

On March 17, 2021. Bank of America, hereinafter " BANA." filed a Motion for Summary
Judgment and request for discovery sanctions. On April 15, 2021, the Plaintifts tiled an Opposition.
On May 5, 2021, BANA filed a Reply. Defendant Breckenridge Property Fund 2016, LL.C
("Breckenridge™) joined in the Motion on March 29, 2021. Defendants Prot-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as legal Title Trustee (U.S. Bank Trust™), Defendant Fay
Servicing LLC (“Fay™) and Shellpoint Mortgage Servicing, LLC (Shellpoint™) joined the Motion on
April 19, 2021.

II. ISSUE PRESENTED

Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintifts™ Motion for Summary Judgment?

Should the Court grant the Defendants™ Motions for Summary Judgment?

III. SUMMARY OF DECISION

The Court finds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropriate.

The Court finds that no genuine material issues of fact exist and Plaintiffs are not entitled to
summary judgment as a matter of law.

The Court finds that no genuine material issues of fact exist and the Detendants are entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW
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A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor ot a party when the
“pleadings. depositions. answers to interrogatories, and admissions on file. together with affidavits. if
any. show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. =~ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence. must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal. Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith™ when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc.. 106 Nev. 601, 603 (1990).

B. Statutes of Limitation

NRS 11.190 states in relevant part:

(1) Within 6 years:

(a) Except as otherwise provided in NRS 62B.420 and 176.275, an action upon a
judgment or decree of any court of the United States. or of any state or territory within
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in
writing, except those mentioned in the preceding sections of this chapter.

C. Enforceability of FMA Avrecment

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018). that to be “legally

enforceable. a contract “must be supported by consideration.™ In Jones v SunTrust Mig.. Inc. 128 Nev,
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188. 191 (2012) the Nevada Supreme Court held that “Consideration is the exchange of a promise or
performance. bargained for by the parties.” The Jones Court held:

A party's affirmation of a preexisting duty is generally not adequate consideration to

support a new agreement. See Cty. of Clark v. Bonanza No. 1. 96 Nev. 643. 650. 615

P.2d 939. 943 (1980). However, where a party's promise. oftered as consideration.

differs from that which it already promised, there is sufficient consideration to support

the subsequent agreement. 3 Hilliston on Contracts § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validity of a signed agreement
resulting from Nevada's Foreclosure Mediation Program. The Jones Court held that, “when an
agreement is reached as a result of an FMO mediation. the parties sign the agreement, and it otherwise
comports with contract principles. the agreement is enforceable under District Court Rule 16.71d.
District Court Rule 16 states:

No agreement or stipulation between the parties in a cause or their attorneys, in respect

to proceedings therein, will be regarded unless the same shall. by consent. be entered in

the minutes in the form of an order. or unless the same shall be in writing subscribed by
the party against whom the same shall be alleged, or by the party's attorney.

NRS 40.433 states:
Except as otherwise provided in NRS 40.495:
I. It is hereby declared by the legislature to be against public policy for any

document relating to the sale of real property to contain any provision whereby a

mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness

secured thereby. waives any right secured to the person by the laws of this state.
2. A court shall not enforce any such provision.

In Lowe Enterprise Residential Pariners, L.P. v Eighth Judicial District Court ex rel. County
of Clark, 118 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of
NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was
enacted to protect the rights created by Nevada's anti-deficiency legislation, not to protect the right to a

Jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

D. Claim Preclusion
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The Nevada Supreme Court has adopted a three-part test to determine the availability of claim
preclusion: (1) the parties or their privies are the same. (2) the final judgment is valid. and (3) the
subsequent action is based on the same claims or any part of them that were or could have been
brought in the first case.” G.C. Wallace, Inc. v Eighth Judicial District Court. 127 Nev. 701. 706
(2011), citing to Five Star, 124 Nev. at 1054, 194 P.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.1.S. Contracts § 718. Acts constituting renunciation or repudiation, states:

In order that the rule permitting the immediate institution of a suit on the renunciation
or repudiation of a contract may apply, the renunciation or repudiation must be a
present one. [t must also be entire, or total, covering the entire performance to which
the contract binds the promisor. or the refusal to perform must be of a covenant going
to the whole consideration. Furthermore, the renunciation or repudiation must be
absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be clear. strict. positive, definite. specific.
distinct. final. unqualified. or unconditional.

In order to constitute an absolute and unequivocal repudiation, no precise form of
words is necessary. Whether an anticipatory repudiation has occurred is determined on
a case-by-case basis. depending on the particular language used.

The repudiation or renunciation may be by language or act making it futile tor the other
party to proceed. An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However, a party's words and acts communicated to the other
party. not its intention. should control. Thus, a mere expression of intention not to
perform, or not to be bound. is not enough, nor is a mere threat to abandon. or a mere
assertion that the party will be unable, or will refuse. to perform the contract. At the
same time. a retusal to pertorm may itself be a repudiation of the contract, in spite of a
party's words seeking to reassure the other party ot its intent to pertform in the future.

17B C.J.S. Contracts § 722, Elections of remedies upon renunciation of executory contract-
Acceptance or rejection of renunciation states:

The party injured by an anticipatory breach has an election to accept or reject the
refusal of performance. For the doctrine of breach by anticipatory repudiation to be
applied, the nonrepudiating party must treat the repudiation as a breach. That is, it must
accept and act on it. Moreover. it must also act promptly and within a reasonable

time. However. the effect of an anticipatory repudiation is not nullified by the fact that
the nonrepudiating party attempts to enforce performance.
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The renunciation ot a contract by the promisor before the time stipulated for
performance is not eftective unless such repudiation is unequivocally or affirmatively
accepted by the promisee. If the promisee declines to accept the renunciation and
continues to insist on the performance of the promise. as it may do. the contract remains
in existence for the benefit, and at the risk. of both parties, and is binding on them. and,
if anything occurs to discharge it from other causes. the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore. a repudiation not
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If. after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance. it is
incumbent on the party making such election to perform such of the obligations as may,
in the meantime. fall on it under the terms of the contract.

F. Tender of Pavments

§ 47:1.Showing of readiness and willingness to perform. 15 Williston on Contracts § 47
ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance of the contract on his or her own part or a valid and
unconditional tender of performance rejected by the other party. Tender of performance
in this regard combines readiness, willingness, and ability to perform. In order to be
valid. tender of payment on a contract must be: (1) timely; (2) made to the person
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due:
and (5) coupled with an actual production of the money or its equivalent. The rules that
govern tenders are strict and strictly applied: a tender must be one of tull performance
and unconditional to be valid; moreover. the party alleging an otter ot tender must
possess the ability to perform, and the tender must be made in good faith. Unlike the
situation where performance by one party is a condition precedent to performance by
the other, where conditions are concurrent, the allegation of tender need not be of
absolute tender. A tender conditional on contemporaneous performance by the
defendant is sutticient and necessary. [t has sometimes been said that in such a case, an
allegation of readiness and willingness on the part of the plaintitf is sufticient or even
that this is not part of the plaintift's case. However. while in suits for specitic
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief. the plaintitff must not only be ready and willing to perform but also must
have manifested this before bringing the action. by some ofter of performance to the
defendant. for, otherwise, both parties might be ready and willing and each stay at

home waiting for the other to come forward. While the situation is possible that each of

two parties has a right to specific performance against the other. it is not possible that
each shall have a right to damages for a total breach of the contract.

:1 (4th
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(Citations omitted).

In Bunk of America. N.A. v SFR Investment Pool 1. LLC 134 Nev. 604, 610-11 (2018) the

Nevada Supreme Court discussed the obligation of a tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature of the
proceeding and the statutory and common law of the

jurisdiction. See Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R.
938 (1921) ("Generally, there is no fixed rule in equity which requires a tender to he
kept good in the sense in which that phrase is used at law.™): see

also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender
must he kept good in the sense that the person making the tender must continue at all
times to be ready, willing. and able to make the payment.”). Where payment into court
1s not explicitly required. averment of a readiness and willingness to bring the money
into court, and pay the same on the order of the court, is sufticient.”

Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R. 938 (1921). And,
“the necessity of keeping a tender good and of paying the money into court has no
application to a tender made for the purpose of discharging a mortgage lien.”
Annotation. Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 A.L.R.
12 (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the lien would remain unimpaired by the tender).

(Citations omitted).

I a party seeks to reinstate a loan having alleged a wrongtul foreclosure occurred in that the

party was not in default. then the party must still allege and prove the party performed and has the

ability to tender any amounts in contention and to continue performing. Turner v Seterus, Inc. 27

Cal. App 5" 516, 530-31 (Ct. App 3rd CA 2018).

G.

Substantial Compliance and NRS 107.080

NRS 107.080 (5) through (8) states:

5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection 7. a
sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section:
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(b) Except as otherwise provided in subsection 6. an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee’s
deed upon sale is recorded pursuant to subsection 10 in the office of the county recorder
of th