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IN THE SUPREME COURT OF THE STATE OF NEVADA

ALBERT ELLIS LINCICOME, JR., AND
VICENTA LINCICOME,

Appellants,

v.

SABLES, LLC A NEVADA LIMITED
LIABILITY COMPANY, AS TRUSTEE OF
THE DEED OF TRUST GIVEN BY
VICENTA LINCICOME AND DATED
5/23/2007; FAY SERVICING, LLC, A
DELAWARE LIMITED LIABILITY
COMPANY AND SUBSIDIARY OF FAY
FINANCIAL, LLC; PROF-2013-M4 LEGAL
TITLE TRUST BY U.S. BANK, N.A., AS
LEGAL TITLE TRUSTEE; BANK OF
AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, LLC, A UTAH
LIMITED LIABILITY COMPANY;
NEWREZ, LLC, D/B/A SHELLPOINT
MORTGAGE SERVICING, LLC; 1900
CAPITAL TRUST II, BY U.S. BANK TRUST
NATIONAL ASSOCIATION; AND MCM-
2018-NPL2,

Respondents.

Supreme Court Case No.
84238

Third Judicial District
Court Case No.: 18-CV-
01332

RESPONDENT BRECKENRIDGE PROPERTY FUND 2016, LLC’S
REPLY IN SUPPORT OF MOTION TO DISMISS APPEAL

Comes now Respondent Breckenridge Property Fund 2016, LLC

(“Breckenridge”), by and through its undersigned counsel of record, Hutchison &

Steffen, and hereby submits its Reply in Support of its Motion to Dismiss Appeal

as follows:

Electronically Filed
Apr 13 2022 05:12 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 84238   Document 2022-11743
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I. ARGUMENT IN REPLY

A. Breckenridge’s claims have not been fully adjudicated by the
Trial Court requiring dismissal as to Breckenridge.

Appellants admit that in this Court’s Order Partially Dismissing Appeal in

Appeal No. 83261 (“Dismissal Order”), this Court held that the lower court’s

Order on Breckenridge Motion for Summary Judgment (“Breckenridge MSJ”) “is

not appealable as it does not dispose of all the claims and issues raised by

Breckenridge. See Appellants’ Opposition at p. 7. Because “no other statute or

court rule appears to authorize an appeal” from said district court order, this Court

granted the motion to dismiss the appeal as to Breckenridge.

Yet, despite Breckenridge’s remaining claims still pending before the Trial

Court, Appellants somehow claim that their instant appeal is proper. Giving

Appellants’ assertions a fair reading, it appears the Appellants are claiming that all

of Breckenridge’s claims have been adjudicated by the Trial Court. This is

inaccurate.

For example, Breckenridge has pending claims for slander of title, unjust

enrichment, and rent or monies for possession of the subject property, and any

amount of damages for these claims, as this Court noted in response to

Breckenridge’s motion to dismiss in the Appellants’ First Appeal.1 While

1 Unless otherwise stated capitalized terms are given the meaning ascribed to them in
the motion to dismiss.
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Appellants are correct that in the interim Breckenridge has largely resolved its

claim for writ of restitution, that is only one of several pending claims that remain.

Further, Appellants are misrepresenting the Trial Court orders they cite. In

its Order Concerning Breckenridge Property Fund 2016, LLC’s Motion for Entry

of Order Granting Permanent Writ of Restitution and Payment of Overdue Rents

and Plaintiff’s Motion for Stay Pending Appeal entered on November 5, 2021,

(“Restitution Order”) – attached as Exhibit 21 to the Appellants’ Opposition and

Exhibit 1 hereto for the Court’s convenience – found unequivocally that

Breckenridge is entitled to further judgment against the Appellants based on

Breckenridge’s pending claim for unpaid rents:

28. Here, the appeal was taken upon a certification of a final
judgment pursuant to NRCP 54(b) prior to Breckenridge obtaining a
final judgment. However, Breckenridge has demonstrated that it will
be entitled to damages against Plaintiffs based on the fair market
monthly rental value of the Property multiplied by the number of
months in the Property.

See Exhibit 1 at p. 6, ¶ 28. Thus, contrary to the Appellants’ inaccurate assertions,

the Trial Court itself, along with this Court, specifically recognized that pending

issues remain with respect to Breckenridge’s unadjudicated claims. Thus, while it

is true that Breckenridge prevailed on its motion for summary judgment, it does

not necessarily follow that the motion for summary judgment disposed of all of its

claims. This Court as well as the Trial Court have specifically recognized that

additional claims of Breckenridge remain to be adjudicated by the Trial Court.
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In addition, Appellants have not received certification of Breckenridge’s

summary judgment order and this appeal is improper. Nevada law does not

preclude motions for attorney fees except in cases where a final judgment has been

entered. See NRCP 54(b); see also Bowlby v. Bowlby, 129 Nev. 1099 (2013)

(Westlaw Unpublished) (Recognizing that attorney fee awards, among other

orders, could not be appealed from as no final judgment had been entered). While

orders awarding attorney fees may constitute special orders entered after final

judgment in certain circumstances (Smith v. Crown Fin. Servs. of Am., 111 Nev.

277, 280, 890 P.2d 769, 771 (1995)), it is inaccurate for Appellants to suggest that

an award of attorney fees can render an order appealable when it otherwise is not,

as is the case with Breckenridge’s Summary Judgment Order in this case.

II. CONCLUSION

For all these reasons, Respondent Breckenridge respectfully requests that

this Court dismiss the instant appeal, and grant such other and further relief as the

Court deems appropriate.

Dated this 13th day of April, 2022.

/s/Brenoch Wirthlin

John T. Steffen (4390)
Brenoch R. Wirthlin (10282)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC
Office of the General Counsel
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2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
Attorney for Respondent,
Breckenridge Property Fund, LLC

CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this RESPONDENT BRECKENRIDGE

PROPERTY FUND 2016, LLC’S REPLY IN SUPPORT OF MOTION TO

DISMISS APPEAL, and to the best of my knowledge, information, and belief, it

is not frivolous or interposed for any improper purpose. I further certify that this

brief complies with all applicable Nevada Rules of Appellate Procedure, in

particular Nev. R. App. P. Rule 27. Further, this Reply complies with Nev. R.

App. P. 27(d) as it contains no more than 5 pages. I understand that I may be

subject to sanctions in the event that the accompanying brief is not in conformity

with the requirements of the Nevada Rules of Appellate Procedure.

Dated this 13th day of April, 2022.

/s/Brenoch Wirthlin

John T. Steffen (4390)
Brenoch R. Wirthlin (10282)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC
Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
Attorney for Respondent,
Breckenridge Property Fund, LLC
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CERTIFICATE OF SERVICE

I certify that on the 13th day of April, 2022, I served the foregoing,

RESPONDENT BRECKENRIDGE PROPERTY FUND 2016, LLC’S REPLY

IN SUPPORT OF MOTION TO DISMISS APPEAL, on all parties of record to

this appeal, via Electronic Service through the E-Flex System.

/s/Danielle Kelley
An Employee of Hutchison & Steffen, PLLC
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