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IN THE SUPREME COURT OF THE STATE OF NEVADA 

* * * 

COMMISSIONER OF INSURANCE 
FOR THE STATE OF NEVADA AS 
RECEIVER OF LEWIS AND CLARK 
LTC RISK RETENTION GROUP, 
INC.,  
 
  Appellant, 
 
vs. 
 
ROBERT CHUR, STEVE FOGG, 
MARK GARBER, CAROL HARTER, 
ROBERT HURLBUT, BARBARA 
LUMPKIN, JEFF MARSHALL, ERIC 
STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION,; 
DOES 1-50, inclusive; and ROES 51-
100, inclusive;  
 
  Respondents. 
 

 Supreme Court No. 84253 
 District Court Case No. A711535 

 
 
DOCKETING STATEMENT 
 
 

 

GENERAL INFORMATION 

All appellants not in proper person must complete the docketing statement. 
NRAP 14(a).  The purpose of the docketing statement is to assist the Supreme 
Court in screening jurisdiction, classifying cases for en banc, panel, or expedited 
treatment, compiling statistical information and identifying parties and their 
counsel. 

WARNING 

This statement must be completed fully, accurately and on time. NRAP 
14(c).  The Supreme Court may impose sanctions on counsel or appellant if it 
appears that the information provided is incomplete or inaccurate Id.  Failure to fill 
out the statement completely or to file it in a timely manner constitutes grounds for 
the imposition of sanctions, including a fine and/or dismissal of the appeal. 

Electronically Filed
Mar 10 2022 11:00 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 84253   Document 2022-07765
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A complete list of the documents that must be attached appears as Question 
27 on this docketing statement.  Failure to attach all required documents will result 
in the delay of your appeal and may result in the imposition of sanctions. 

 
This court has noted that when attorneys do not take seriously their 

obligations under NRAP 14 to complete the docketing statement properly and 
conscientiously, they waste the valuable judicial resources of this court, making the 
imposition of sanctions appropriate. See KDI Sylvan Pools v. Workman, 107, Nev. 
340, 810 P.2d 1217 (1991).  Please use tab dividers to separate any attached 
documents. 

 
1. Judicial District:   

Eighth Judicial District 

 Department:  XXVII 

 Country:  Clark County 

 Judge: Honorable Nancy L. Allf 

 Case No.  A-14-711535-C 

2. Attorney filing this docketing statement: 
 
 Attorney: Brenoch R. Wirthlin, Esq.   
 Firm: Hutchison & Steffen, PLLC       
 Address: 10080 W. Alta Drive, Ste. 200           
 Las Vegas, Nevada 89145        
 702-385-2500 

 Client(s):   Commissioner of Insurance for the State of Nevada as Receiver 
   of Lewis & Clark LTC Risk Retention Group, Inc. 
 

If this is a joint statement by multiple applicants, add the names and addresses of other counsel 
and the names of their clients on an additional sheet accompanied by a certification that they 
concur in the filing of this statement 

 

3. Attorney(s) representing respondent(s): 

 
 Attorney:  Angela Nakamura Ochoa, Esq. 
   Joseph P. Garin, Esq. 
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   Lipson Neilson, P.C. 
   9900 Covington Cross Drive, Suite 120 
   Las Vegas, NV 89144 
 

Client(s):  Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert 

Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels 

(collectively “Director Defendants”) 

 

4. Nature of disposition below (check all that apply): 

 
Judgment after bench trial Grant/Denial of NRCP 60(b) relief 
Judgment after jury verdict Grant/Denial of Injunction 
Summary Judgment Grant/Denial of Declaratory Relief 
Default Judgment Review of Agency Determination 
X Dismissal 
 Lack of Jurisdiction 
 X Failure to State a 
Claim 
 Failure to Prosecute 
 Other (specify) 

Divorce Decree 
 Original  Modification 
X Other disposition (specify): 

• Denial of Motion to Amend 
Complaint 

• Denial of Motion for Partial 
Reconsideration of Denial of 
Motion to Amend Complaint 

 
5. Does this appeal raise issues concerning any of the following:  

 Child custody(visitation rights only)  
 Venue     
 Termination of parental rights  
 
 This case does not involve child custody or visitation, venue, or termination 
of parental rights. 
 

6. Pending and prior proceedings in this court.  List the case name and 
docket number of all appeals or original proceedings presently or previously 
pending before this court which are related to this appeal: 

 
 Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, 

Barbara Lumpkin, Jeff Marshall and Eric Stickels v. The Eight Judicial 
District Court of the State of Nevada, in and for the County of Clark and the 
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Honorable Nancy L. Allf, District Court Judge, Case No. 78301. 
 
 Commissioner of Insurance for the State of Nevada as Receiver of Lewis & 

Clark LTC Risk Retention Group, Inc. v. The Eight Judicial District Court of 
the State of Nevada, in and for the County of Clark and the Honorable 
Nancy L. Allf, District Court Judge, Case No. 81857. 

 
 Commissioner of Insurance for the State of Nevada as Receiver of Lewis & 

Clark LTC Risk Retention Group, Inc. v. The Eight Judicial District Court of 
the State of Nevada, in and for the County of Clark and the Honorable 
Nancy L. Allf, District Court Judge, Case No. 84253. 

 

7. Pending and prior proceedings in other courts.  List the case name, 
number and court of all pending and prior proceedings in other courts which 
are related to this appeal (e.g., bankruptcy, consolidated or bifurcated 
proceedings) and their dates of disposition: 

 
 Commissioner of Insurance for the State of Nevada as Receiver of Lewis & 

Clark LTC Risk Retention Group, Inc. v. Robert Chur, Steve Fogg, Mark 
Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, Eric 
Stickels, Uni-Ter Underwriting Management Corp., Uni-Ter Claims 
Services Corp., and U.S. Re Corporation, Case No. A-12-672047-B.  This 
matter is still open. 

 
8. Nature of the action.  Briefly describe the nature of the action and the result 

below: 
 

The Commissioner of Insurance relied upon existing Nevada law when 

drafting her complaint, filed on December 24, 2014, against the former directors of 

an insolvent Nevada risk retention group.  Subsequently, the basis of pleading 

director liability in Nevada changed with the Court’s opinion in Chur v. Eighth 

Judicial Dist. Court, 136 Nev. 68, 458 P.3d 336 (2020), which substantively altered 

the law regarding director liability in Nevada.  Within the time period allowed by 

the District Court for amending her pleadings, the Commissioner of Insurance 
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moved to amend her complaint against the Director Defendants in order to comply 

with the change to Nevada law following Court’s opinion in Chur.  The District 

Court, however, denied Appellant’s motion to amend, despite also having relied 

upon Shoen v. SAC Holding Corp., 122 Nev. 621, 640, 137 P.3d 1171, 1184 (2006), 

in prior rulings.  

The Commissioner of Insurance seeks relief from the District Court’s 

erroneous rulings related to denying her right to amend her complaint to comply with 

new Nevada law.  Specifically, this appeal seeks relief from the District Court’s 

order dated August 10, 2020, denying leave to file an amended complaint, the 

District Court’s order dated August 1, 2020, granting the Director Defendants’ 

motion for judgment on the pleadings, and the District Court’s order dated 

September 9, 2020, denying partial reconsideration of the motion for leave to amend 

to file a fourth amended complaint.   

9. Issues on appeal.  State concisely the principal issue(s) in this appeal (attach 
separate sheets as necessary: 

 
This District Court’s denial of Appellant’s motion to amend her complaint in 

order to comply with new Nevada law raises important precedential, constitutional 

and public policy issues regarding: (1) the right of parties to amend pleadings in 

order to comply with changes in the underlying law which occur after a complaint 

has been filed but before the deadline for amending pleadings as provided in the trial 

court’s scheduling order; (2) application of this Court’s recent amendments to NRCP 

41(e) regarding additional time provided under Nevada’s 5-year rule in which a case 
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must be brought to trial; and (3) whether the District Court’s factual mistake as to 

the time remaining until the close of discovery which formed that basis for the denial 

of a motion to amend a complaint in order to comply with new Nevada law was in 

error. 

10. Pending proceedings in this court raising the same or similar issues.  If 
you are aware of any proceeding presently pending before this court which 
raises the same or similar issues raised in this appeal, list the case name and 
docket number and identify the same or similar issues raised: 

 

 The Commissioner of Insurance is not aware of any similar cases pending at 

this time. 

 

11. Constitutional issues.  If this appeal challenges the constitutionality of a 

statute, and the state, any state agency, or any officer or employee thereof is 

not a party to this appeal, have you notified the clerk of this court and the 

attorney general in accordance with NRAP 44 and NRS 30.130? 

 

 This appeal does not challenge the constitutionality of a statute.  

 

12. Other issues.  Does this appeal involve any of the following:   

 

 Reversal of well-settled Nevada precedent (on an attachment, identify the 
case(s)) 
 An issue arising under the United States and/or Nevada Constitutions 
 A substantial issue of first-impression 
 An issue of public policy    
 An issue where en banc consideration is necessary to maintain uniformity of 
this court’s decisions 
 A ballot question 
 If so, explain 
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 This appeal involves the constitutional due process rights of a litigant to be 

provided the opportunity to amend a complaint in order to comply with changes in 

the underlying law which occur after a complaint has been filed but before the 

deadline for amending pleadings as provided in the trial court’s scheduling order 

has passed. 

 

13. Assignment to the Court of appeals or retention in the Supreme Court.  

Briefly set forth whether the matter is presumptively retained by the 

Supreme Court or assigned to the Court of appeals under NRAP 17, and cite 

the subparagraph(s) of the Rule under which the matter falls.  If appellant 

believes that the Supreme Court should retain the case despite its 

presumptive assignment to the Court of Appeals, identify the specific 

issue(s) or circumstances(s) that warrant retaining the case, and include an 

explanation of their importance or significance: 

  

 This case is presumptively retained by the Supreme Court under both NRAP 

17(a)(9) and NRAP 17(a)11.  This appeal originates in business court which is a 

presumptive category of retention by the Supreme Court.  In addition, this appeal 

raises as a principal issue a question of first impression involving the United States 

Constitution or Nevada Constitution or common law which is a presumptive 

category of retention by the Nevada Supreme Court. 

 

14. Trial.  If this action proceeded to trial, how many days did the trial last?  

 Was it a bench or jury trial?   

  

 Following the District Court’s erroneous dismissal of the Director 

Defendants, the underlying action proceeded to trial against the remaining 

defendants.  A jury trial against Uni-Ter Underwriting Management Corp., Uni-Ter 
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Claims Services Corp., and U.S. Re Corporation (“Corporate Defendants”) began 

on September 20, 2021, and concluded on October 14, 2021, with a unanimous 

jury verdict in favor of the Commissioner of Insurance and a judgment against the 

Corporate Defendants in the amount of $15,222,853.00.   

 

15. Judicial disqualification.  Do you intend to file a motion to disqualify or 

have a justice recuse him/herself from participation in this appeal.  If so, 

which Justice?   

 

The Commissioner of Insurance does not anticipate at this time filing a 

motion to disqualify or have a justice recuse him/herself from participation in this 

appeal. 

 

TIMELINESS OF NOTICE OF APPEAL 

16. Date of entry of written judgment or order appealed from:   

 

 August 10, 2020.  Notice of Entry of Findings of Fact, Conclusions of Law 

and Order Denying Plaintiff’s Motion for Leave to File Fourth Amended 

Complaint. 

 August 14, 2020.  Notice of Entry of Order Granting Defendants Robert 

Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, 

Jeff Marshall, and Eric Stickels’ Motion for Judgment on the Pleadings Pursuant to 

NRCP 12(C). 

 September 10, 2020.  Notice of Entry of Findings of Fact, Conclusions of 

Law and Order Denying the Motion for Partial Reconsideration of Motion for 

Leave to Amend Regarding Director Defendants. 

 January 13, 2022.  Notice of Entry of Judgment on Jury Verdict. 
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If no written judgment or order was filed in the district court, explain the 
basis for seeking appellate review: 

 

17. Date written notice of entry of judgment or order served:  

 

 (a)  Was service by delivery _____ or by mail/electronic/fax X. 

 

 Notice of entry of all orders and judgment on appeal were served by 

electronic service through the District Court’s e-service system on the same day 

the notice of entry of orders were filed. 

 

18. If the time for filing the notice of appeal was tolled by a post-judgment 
motion (NRCP 50(b), 52 (b), or 59. 

 

(a)  Specify the type of motion, and the date and method of service of the 
motion, and date of filing. 

 

 NRCP 50(b) Date of filing        

 NRCP 52(b) Date of filing        

 NRCP 59 Date of filing February 10, 2022     

  

 February 10, 2022.  Defendant U.S. Re Corporation’s Motion to Alter or 

Amend Judgment Pursuant to Rule 59(e), for Relief from Judgment Pursuant to 

Rule 60(b), and for Stay of Execution Pursuant to 62(b)(3) and (4). 

 February 10, 2022.  Plaintiff’s Motion to Alter of Amend Judgment Pursuant 

to Rule 59. 

Note: Motions made pursuant to NRCP 60 or motions for rehearing or 
reconsideration may toll the time for filing a notice of appeal.  See AA 
Primo Builders v. Washington, 126 Nev. ____, 245 P.3d 1190 (2010). 
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 (b)  Date of entry of written order resolving tolling motion:  

 Both Rule 59 motions are still pending before the District Court. 

 (c)  Date of written notice of entry of order resolving motion served:  

 Both Rule 59 motions are still pending before the District Court. 

 Was service by delivery    or by mail   (specify). 

 Service was provided by the District Court’s e-service system on the same 

day the Rule 59 motions were filed. 

 

19. Date notice of appeal was filed:  February 14, 2022     

If more than one party has appealed from the judgment or order, list date 
each notice of appeal was filed and identify by name the party filing the 
notice of appeal:  
 

20. Specify statute or rule governing the time limit for filing the notice of 
appeal, e.g., NRAP 4(a) or other: 

 
 The rule governing the time limit for filing the notice of appeal is NRAP 

4(a). 

SUBSTANTIVE APPEALABILITY 

 

21. Specify the statute or other authority granting this court jurisdiction to 
review the judgment or order appealed from: 

 Explain how each authority provides a basis for appeal from the judgment or 

order:   

 NRAP 4(a).  Final judgment was entered in this case after trial. 

 

22. List all parties involved in the action in the district court: 

 All parties involved below are currently involved in the appeal. 

 (a) Parties: 

 Plaintiff/Appellant: Commissioner of Insurance for  
the State of Nevada as Receiver of 
Lewis & Clark LTC Risk Retention 
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Group, Inc. 
 
  Defendants/Respondents:  
 
   Director Defendants:   Robert Chur 

Steve Fogg 
Mark Garber 
Carol Harter 
Robert Hurlbut 
Barbara Lumpkin 
Jeff Marshall 
Eric Stickels 

 
Corporate Defendants:  Uni-Ter Underwriting Management 

Corp. 
 Uni-Ter Claims Services Corp. 
 U.S. Re Corporation 

 

(b) If all parties in the district court are not parties to this appeal, explain 

in detail why those parties are not involved in this appeal e.g., formally 

dismissed, not served, or other: 

 

23. Give a brief description (3 to 5 words) of each party’s separate claims, 
counterclaims, cross-claims or third-party claims, and the date of 
formal disposition of each claim. 

 
 Commissioner of Insurance: 

Against the Director Defendants: (1) Gross Negligence; and (2) 
Deepening of the Insolvency. 

 Against the Corporate Defendants: (1) Breach of Fiduciary Duty; and  
  (2) Negligent Misrepresentation.  
 
Director Defendants: No separate claims, counterclaims, cross-claims or 

third-party claims. 
 
Corporate Defendants: No separate claims, counterclaims, cross-claims or 

third-party claims. 
 

24. Did the judgment or order appealed from adjudicate ALL the claims 
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alleged below and the rights and liabilities of ALL the parties to the 
action or consolidated actions below: 

 

 Yes    No  X  

 

25. If you answered “No” to question 24, complete the following: 

 (a)  Specify the claims remaining pending below: 

 The claims against the Corporate Defendants remained and were adjudicated 

at trial. 

 (b)  Specify the parties remaining below: 

 The claims against the Corporate Defendants remained and were adjudicated 

at trial. 

(c)  Did the district court certify the judgment or order appealed from as a 

final judgment pursuant to NRCP 54(b): 

Yes    No  X     

(d)  Did the district court make an express determination, pursuant to NRCP 

54(b), that there is no just reason for delay and an express direction for the 

entry of judgment: 

 Yes     No  X  

26. If you answered “No” to any part of question 25, explain the basis for 
seeking appellate review (e.g., order is independently appealable under 
NRAP 3A(b)): 

 
27. Attach file-stamped copies of the following documents: 

 ● The latest-filed complaint, counterclaims, cross-claims, and third-
party claims 

 ● Any tolling motion(s) and order(s) resolving tolling motion(s) 
 ● Orders of NRCP 41(a) dismissals formally resolving each claim, 

counterclaims, cross-claims and/or third-party claims asserted in the 
action or consolidated action below, even if not at issue on appeal 

 ● Any other order challenged on appeal 
 ● Notices of entry for each attached order 
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VERIFICATION 

 I declare under penalty of perjury that I have read this docketing statement, 
that the information provided in this docketing statement is true and complete to 
the best of my knowledge, information and belief, and that I have attached all 
required documents to this docketing statement. 
 

Name of Appellants:  Commissioner of Insurance for the State of Nevada as 
Receiver of Lewis & Clark LTC Risk Retention Group, 
Inc. 

 

Name of counsel of record:  Brenoch Wirthlin, Esq. 
     Hutchison & Steffen, PLLC       
     10080 W. Alta Drive, Ste. 200           
     Las Vegas, Nevada 89145        
     702-385-2500 
 

 

Date:  3/10/2022    /s/Brenoch Wirthlin     
      Signature of counsel of record 
 

Clark County, Nevada              
State and county where signed 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & 

STEFFEN, PLLC and that on this 10th day of March, 2022, I caused the above and 

foregoing document entitled: DOCKETING STATEMENT to be served via 

NOTICE OF ELECTRONIC FILING through the Electronic Case Filing System 

of the Nevada Supreme Court with the submission to the Clerk of the Court, who 

will serve the parties electronically. 

  

      /s/ Jon Linder    
      An employee of Hutchison & Steffen, PLLC 
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George F. Ogilvie III, Esq.
Nevada Bar No. 3552
MCDONALD CARANO LLP
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102
Telephone: (702) 873-4100
Facsimile: (702) 873-9966
gogilvie@mcdonaldcarano.com

Jon M. Wilson, Esq. (Appearing Pro Hac Vice)
Kimberly Freedman, Esq. (Appearing Pro Hac Vice)
Erin Kolmansberger, Esq. (Appearing Pro Hac Vice)
NELSON MULLINS BROAD AND CASSEL

2 S. Biscayne Boulevard, 21st Floor
Miami, Florida 33131
Telephone: (305) 373-9400
Facsimile: (305) 373-9443
Jon.Wilson@nelsonmullins.com
Kimberly.Freedman@nelsonmullins.com
Erin.Kolmansberger@nelsonmullins.com

Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services
Corp., and U.S. RE Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR THE
STATE OF NEVADA AS RECEIVER OF
LEWIS AND CLARK LTC RISK RETENTION
GROUP, INC.,

Plaintiffs,

v.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION, DOES 1-50,
inclusive; and ROES 51-100, inclusive,

Defendants.

Case No. A-14-711535-C

Dept. No.: XXVII

ORDER DENYING PLAINTIFF’S
MOTION FOR LEAVE TO FILE
FOURTH AMENDED COMPLAINT

Electronically Filed
08/10/2020 4:56 PM
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This matter came before the Court for hearing on July 23, 2020 on Plaintiff’s Motion for

Leave to File Fourth Amended Complaint (“Motion”). Brenoch R. Wirthlin, Esq. appeared on

behalf of Plaintiff Commissioner of Insurance for the State of Nevada (“Plaintiff”); George F.

Ogilvie III, Esq., Jon N. Wilson, Esq. and Erin Kolmansberger, Esq. appeared on behalf of

Defendants Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services Corp., and U.S.

RE Corporation; and Angela T. Nakamura Ochoa, Esq. appeared on behalf of Defendants Robert

Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall

and Eric Stickels.

Having considered the record and the briefs submitted in support of and in opposition to

the Motion, and having entertained the arguments of counsel, the Court finds that the Motion is

untimely; that Plaintiff unduly delayed the assertion of the new allegations and claims for relief

set forth in the proposed Fourth Amended Complaint; that granting Plaintiff leave to file the Fourth

Amended Complaint would unduly prejudice defendants; that the new defendant sought to be

added was known to Plaintiff at the time of the filing of the original Complaint; and that the

proposed new claims for relief do not relate back to the filing of the original Complaint and are,

therefore, time-barred. Based on these findings and good cause appearing therefor,

IT IS HEREBY ORDERED that Plaintiff’s Motion for Leave to File Fourth Amended

Complaint is DENIED.

DATED this ____ day of July, 2020.

NANCY L. ALLF
District Court Judge
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Approved as to Form and Content:

HUTCHISON & STEFFEN

By: /s/
Brenoch Wirthlin, Esq.
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145

Attorneys for Plaintiff Commissioner
of Insurance for the State of Nevada

LIPSON NEILSON, P.C.

By: /s/
Angela T. Nakamura Ochoa, Esq.
9900 Covington Cross Drive, Ste. 120
Las Vegas, Nevada 89144

Attorneys for Robert Chur, et al.,

Submitted By:

McDONALD CARANO LLP

By: /s/ George F. Ogilvie III
George F. Ogilvie III, Esq. (#3552)
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Jon M. Wilson, Esq. (Admitted Pro Hac Vice)
Kimberly Freedman, Esq. (Appearing Pro Hac Vice)
Erin Kolmansberger, Esq. (Appearing Pro Hac Vice)
NELSON MULLINS BROAD AND CASSEL
2 S. Biscayne Boulevard, 21st Floor
Miami, Florida 33131

Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services Corp.,
and U.S. RE Corporation
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-14-711535-CCommissioner of Insurance for 
the State of Nevada as Receiver 
of Lewis and Clark, Plaintiff(s)

vs.

Robert Chur, Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/10/2020

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com

Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com

Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com

George F. Ogilvie III . gogilvie@mcdonaldcarano.com

Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com

Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam . mmillam@ag.nv.gov

Nevada Attorney General . wiznetfilings@ag.nv.gov

Paul Garcia . pgarcia@fclaw.com

Renee Rittenhouse . rrittenhouse@lipsonneilson.com

Rory Kay . rkay@mcdonaldcarano.com

Susana Nutt . snutt@lipsonneilson.com

Yusimy Bordes . ybordes@broadandcassel.com

Jelena Jovanovic . jjovanovic@mcdonaldcarano.com

Christian Orme corme@hutchlegal.com

Patricia Lee plee@hutchlegal.com

Kimberly Freedman kfreedman@broadandcassel.com

Danielle Kelley dkelley@hutchlegal.com

Karen Surowiec ksurowiec@mcdonaldcarano.com

Jonathan Wong jwong@lipsonneilson.com

Erin Kolmansberger erin.kolmansberger@nelsonmullins.com

Melissa Gomberg melissa.gomberg@nelsonmullins.com

Betsy Gould bgould@doi.nv.gov

Juan Cerezo jcerezo@lipsonneilson.com

Stuart Taylor staylor@hutchlegal.com

Heather Bennett hshepherd@hutchlegal.com

Brenoch Wirthlin bwirthlin@klnevada.com

Jon Linder jlinder@klnevada.com

S. DIanne Pomonis dpomonis@klnevada.com
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ORDG 
LIPSON NEILSON P.C. 
JOSEPH P. GARIN, ESQ. 
Nevada Bar No. 6653 
ANGELA T. NAKAMURA OCHOA, ESQ. 
Nevada Bar No. 10164 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
Attorneys for Defendants 
 Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC.,  
 
               Plaintiff, 
 
vs. 
 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION, 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive,  
 
                    Defendants.  

 

 

CASE NO.: A-14-711535-C 
 
DEPT. NO.: 27 
 
ORDER GRANTING DEFENDANTS 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, AND ERIC STICKELS’ 
MOTION FOR JUDGMENT ON THE 
PLEADINGS PURSUANT TO NRCP 
12(C) 
 
AND  
 
JUDGMENT THEREON 
 

 

Pursuant to the Nevada Supreme Court’s Order Granting the Petition for Writ of 

Mandamus and Notice in Lieu of Remittitur,  

THE COURT HEREBY ORDERS that its November 2, 2018 Order Denying 

Director Defendants’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) is 

hereby VACATED. 

Electronically Filed
08/13/2020 6:57 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED
8/13/2020 6:57 PM
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THE COURT FURTHER ORDERS that Defendants Robert Chur, Steve Fogg, 

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric 

Stickels’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) is GRANTED.  

With Plaintiff’s Motion for Leave to file an Amended Complaint having been 

denied by this Court on August 10, 2020, Judgment is hereby entered in favor of 

Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, 

Barbara Lumpkin, Jeff Marshall. 

 DATED this _____ day of August, 2020. 
 

         
       ________________________________ 
        JUDGE NANCY ALLF 
 
 
 
Submitted by: 
LIPSON NEILSON P.C. 
 
 
/s/ Angela Nakamura Ochoa 
Joseph P. Garin, Esq. (NV Bar No. 6653) 
Angela Ochoa, Esq. (NV Bar No. 10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV 89144 
Attorneys for Defendants Robert Chur, 
Steve Fogg, Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, Jeff 
Marshall & Eric Stickels 
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LIPSON NEILSON P.C. 
JOSEPH P. GARIN, ESQ. 
Nevada Bar No. 6653 
ANGELA T. NAKAMURA OCHOA, ESQ.  
Nevada Bar No. 10164 
JONATHAN K. WONG, ESQ. 
Nevada Bar No. 13621 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
jwong@lipsonneilson.com  
 
Attorneys for Defendants/Third-Party  
Plaintiffs Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC.,  
 
               Plaintiff, 
 
vs. 
 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION; 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive,  
 
                    Defendants.  

 

 

CASE NO.: A-14-711535-C 
 
DEPT. NO.: 27 
 
NOTICE OF ENTRY OF ORDER 

  
/// 

/// 

/// 

/// 

Case Number: A-14-711535-C

Electronically Filed
8/14/2020 11:18 AM
Steven D. Grierson
CLERK OF THE COURT

mailto:jgarin@lipsonneilson.com
mailto:aochoa@lipsonneilson.com
mailto:jwong@lipsonneilson.com
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NOTICE OF ENTRY OF ORDER 

Please take notice that the Order Granting Defendants Robert Chur, Steve Fogg, 

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric 

Stickels’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) and Judgment 

Theron was filed with this court on the 13th day of August, 2020, a copy of which is 

attached hereto, as Exhibit A. 

 Dated this 14th day of August, 2020. 

      LIPSON NEILSON P.C. 

 /s/ Angela Ochoa  
By:        

Joseph P. Garin, Esq. (6653) 
Angela T. Nakamura Ochoa, Esq. (10164) 
Jonathan K. Wong, Esq. (13621) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV  89144 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
jwong@lipsonneilson.com  

 
Attorneys for Defendants/Third-Party  
Plaintiffs Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 

mailto:jgarin@lipsonneilson.com
mailto:jgreen@lipsonneilson.com
mailto:jwong@lipsonneilson.com
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CERTIFICATE OF SERVICE 

 
 Pursuant to NRCP 5(b) and Administrative Order 14-2, I certify that on the 14th 

day of August, 2020, I electronically transmitted the foregoing NOTICE OF ENTRY OF 

ORDER to the Clerk’s Office using the Odyssey E-File & Serve System for filing and 

transmittal to the following Odyssey E-File & Serve registrants: 

 
 

      /s/ Sydney Ochoa  
      ________________________________________ 
      An employee of LIPSON NEILSON P.C. 
. 

 
 

E - Service Master List   
For Case   

Attorney General's Office     

    Contact   Email     

    Joanna Grigoriev     jgrigoriev@ag.nv.gov       

    Nevada Attorney General     wiznetfilings@ag.nv.gov       

          

Nelson Mullins     

    Contact   Email     

    Jon M. Wilson     jon.wilson@nelsonmullins..com       

    Kimberly Freedman     kimberly.freedman@nelsonmullins.com       

          

Hutchison & Steffen     

    Contact   Email     

    Christian M. Orme 

Jon Linder                      
    corme@hutchlegal.com 

jlinder@hutchlegal.com 
    

  

    Brenoch Wirthlin     bwirthlin@hutchlegal.com 

 
      

McDonald Carano Wilson LLP   
    Contact   Email   
    CaraMia Gerard     cgerard@mcdonaldcarano.com     
    George F. Ogilvie III     gogilvie@mcdonaldcarano.com     
    Ja mes W. Bradshaw     jbradshaw@mcdonaldcarano.com     
    Kathy Barrett     kbarrett@mcdonaldcarano.com     
    Nancy Hoy     nhoy@mcdonaldcarano.com     
    Rory Kay     rkay@mcdonaldcarano.com     
        
Nevada Attorney General   
    Contact   Email   
    Marilyn Millam     mmillam@ag.nv.gov             
Nevada Divis ion of Insurance   
    Contact   Email   
    Terri Verbrugghen     verbrug@doi.nv.gov     

  

mailto:corme@hutchlegal.com
mailto:bwirthlin@hutchlegal.com
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EXHIBIT “A”
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ORDG 
LIPSON NEILSON P.C. 
JOSEPH P. GARIN, ESQ. 
Nevada Bar No. 6653 
ANGELA T. NAKAMURA OCHOA, ESQ. 
Nevada Bar No. 10164 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
Attorneys for Defendants 
 Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC.,  
 
               Plaintiff, 
 
vs. 
 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION, 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive,  
 
                    Defendants.  

 

 

CASE NO.: A-14-711535-C 
 
DEPT. NO.: 27 
 
ORDER GRANTING DEFENDANTS 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, AND ERIC STICKELS’ 
MOTION FOR JUDGMENT ON THE 
PLEADINGS PURSUANT TO NRCP 
12(C) 
 
AND  
 
JUDGMENT THEREON 
 

 

Pursuant to the Nevada Supreme Court’s Order Granting the Petition for Writ of 

Mandamus and Notice in Lieu of Remittitur,  

THE COURT HEREBY ORDERS that its November 2, 2018 Order Denying 

Director Defendants’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) is 

hereby VACATED. 

Electronically Filed
08/13/2020 6:57 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED
8/13/2020 6:57 PM
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THE COURT FURTHER ORDERS that Defendants Robert Chur, Steve Fogg, 

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric 

Stickels’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) is GRANTED.  

With Plaintiff’s Motion for Leave to file an Amended Complaint having been 

denied by this Court on August 10, 2020, Judgment is hereby entered in favor of 

Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, 

Barbara Lumpkin, Jeff Marshall. 

 DATED this _____ day of August, 2020. 
 

         
       ________________________________ 
        JUDGE NANCY ALLF 
 
 
 
Submitted by: 
LIPSON NEILSON P.C. 
 
 
/s/ Angela Nakamura Ochoa 
Joseph P. Garin, Esq. (NV Bar No. 6653) 
Angela Ochoa, Esq. (NV Bar No. 10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV 89144 
Attorneys for Defendants Robert Chur, 
Steve Fogg, Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, Jeff 
Marshall & Eric Stickels 
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Christian Orme corme@hutchlegal.com

Patricia Lee plee@hutchlegal.com

Kimberly Freedman kfreedman@broadandcassel.com

Danielle Kelley dkelley@hutchlegal.com

Karen Surowiec ksurowiec@mcdonaldcarano.com

Jonathan Wong jwong@lipsonneilson.com

Erin Kolmansberger erin.kolmansberger@nelsonmullins.com

Melissa Gomberg melissa.gomberg@nelsonmullins.com

Betsy Gould bgould@doi.nv.gov

Juan Cerezo jcerezo@lipsonneilson.com

Stuart Taylor staylor@hutchlegal.com

Heather Bennett hshepherd@hutchlegal.com

Brenoch Wirthlin bwirthlin@klnevada.com

Jon Linder jlinder@klnevada.com

S. DIanne Pomonis dpomonis@klnevada.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Daniel Maul dmaul@hutchlegal.com

Brenoch Wirthlin bwirthlin@hutchlegal.com

Jon Linder jlinder@hutchlegal.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

Page 1 of 8 

Li
p

so
n

 N
ei

ls
o

n
 P

.C
.   

9
9
0
0

 C
o
v

in
g

to
n
 C

ro
ss

 D
ri

v
e,

 S
u

it
e 

1
2

0
 

La
s 

V
eg

as
, 
N

ev
ad

a 
8
9

1
4
4
 

(7
0

2
) 
3

8
2

-1
5
0

0
 F

A
X

: 
(7

0
2

) 
3

8
2

-1
5
1
2

 
LIPSON NEILSON P.C. 
JOSEPH P. GARIN, ESQ. 
Nevada Bar No. 6653 
ANGELA T. NAKAMURA OCHOA, ESQ. 
Nevada Bar No. 10164 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
Attorneys for Defendants 
 Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC.,  
 
               Plaintiff, 
 
vs. 
 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION, 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive,  
 
                    Defendants.  

 

 

CASE NO.: A-14-711535-C 
 
DEPT. NO.: 27 
 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER DENYING THE 
MOTION FOR PARTIAL 
RECONSIDERATION OF MOTION FOR 
LEAVE TO AMEND REGARDING 
DIRECTOR DEFENDANTS 
 

 

This matter came before the Court for hearing on August 26, 2020 on Plaintiff’s 

Motion for Partial Reconsideration of Motion for Leave to Amend Regarding Director 

Defendants (“Motion”).  Angela T. Nakamura Ochoa, Esq. appeared on behalf of 

Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, 

Electronically Filed
09/09/2020 5:16 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED
9/9/2020 5:16 PM
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Barbara Lumpkin, Jeff Marshall and Eric Stickels; Mark A. Hutchison, Esq. and Brenoch 

R. Wirthlin, Esq. appeared on behalf of Plaintiff Commissioner of Insurance for the State 

of Nevada (“Plaintiff” or “Commissioner”); and George F. Ogilvie III, Esq., appeared on 

behalf of Defendants Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services 

Corp., and U.S. RE Corporation; and 

Having considered the record and the briefs submitted in support of and in 

opposition to the Motion, and having entertained the arguments of counsel, and being 

fully informed in the premises, the Court makes the following findings of fact, 

conclusions of law and order:  

FINDINGS OF FACT 
 

1. Lewis and Clark LTC Risk Retention Group, Inc. (“L&C”) was formed in 

2003. Between 2004 and February 28, 2013, L&C provided general and professional 

liability coverage to long term care facilities and home health providers.  See Third 

Amended Complaint (“TAC”) at ¶1.  

2. The Nevada Division of Insurance ("DOI") filed a Receivership Action 

related to L&C in November, 2012, commencing case number A-12-672047-B 

("Receivership Action").  Plaintiff Commissioner of Insurance for the State of Nevada 

was appointed as the receiver. 

3. On February 28, 2013, an order of liquidation (“Liquidation Order”) was 

entered in the Receivership Action, appointing the Commissioner as the receiver of 

L&C.  See Liquidation Order.  

4. On December 23, 2014, the Commissioner instituted this lawsuit against, 

among other defendants, eight of the former directors of L&C Robert Chur, Steve Fogg, 

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric 

Stickels (“Director Defendants”).  In the initial complaint, the Commissioner alleged 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

Page 3 of 8 

Li
p

so
n

 N
ei

ls
o

n
 P

.C
.  

9
9
0
0

 C
o
v

in
g

to
n
 C

ro
ss

 D
ri

v
e,

 S
u

it
e 

1
2

0
 

La
s 

V
eg

as
, 
N

ev
ad

a 
8
9

1
4
4
 

(7
0

2
) 
3

8
2

-1
5
0

0
 F

A
X

: 
(7

0
2

) 
3

8
2

-1
5
1
2

 
claims of gross negligence and deepening of the insolvency against the Director 

Defendants. 

5. On December 11, 2015, Director Defendants filed their Motion to Dismiss, 

challenging the sufficiency of the allegations of gross negligence and asserting that a 

claim for deepening insolvency required allegations of fraud such that the claims must 

be pled with specificity. 

6. On June 13, 2016, the Commissioner filed its Second Amended 

Complaint, and, subsequently, on August 5, 2016, the Commissioner filed its Third 

Amended Complaint. 

7. On April 18, 2016, Director Defendants filed a Motion to Dismiss the First 

Amended Complaint, asserting that claims against officers and directors needed to be 

supported by claims of intentional misconduct, fraud or knowing violation of the law.  

Said Motion was subsequently denied. 

8. During the period of September 5, 2017 through April 13, 2018, Director 

Defendants propounded written discovery upon Plaintiff. 

9. Due to the multiple requests to extend discovery in this action and the 

then approaching 5-year rule expiration, this Court expressly conditioned its May 16, 

2018 Order continuing discovery deadlines that it would be the “last stipulation to 

continue.” 

10. On August 14, 2018, the Director Defendants filed a Motion For Judgment 

On The Pleadings Pursuant To NRCP 12(C) (“Motion For Judgment On The 

Pleadings”).  On November 2, 2018, this Court denied the Director Defendants’ Motion 

for Judgment on the Pleadings.  

11. On December 12, 2018, the Commissioner filed Plaintiff's Motion for 

Extension of Discovery Deadlines and to Continue Trial on Order Shortening Time 

(Fourth Request), which this Court granted in part and denied in part, extending 

discovery for sixty (60) days and ordering a firm trial setting. 
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12. In and around July, 2018, Director Defendant Barbara Lumpkin passed 

away. 

13. On November 8, 2018, the deposition of the NRCP 30(b)(6) witness for 

the Commissioner of Insurance for the State of Nevada took place, in which he 

frequently responded that the complaint spoke for itself and that he would be relying 

upon experts in response to the Defendants questioning.  Mr. Greer also testified 

regarding the unavailability of certain Division of Insurance former employees.  At no 

time, did he state that the Director Defendants violated the law. 

14. On March 8, 2019, the Director Defendants filed a Motion to Stay 

Proceedings Pending Petition for Writ of Mandamus on an Order Shortening Time.  The 

Commissioner filed a Limited Joinder to Directors’ Motion to Stay Proceedings Pending 

Petition for Writ of Mandamus. 

15. On March 12, 2019, the Director Defendants filed their Notice of Filing of 

Petition for Writ of Mandamus with the Nevada Supreme Court. In their Petition for Writ 

of Mandamus, the Director Defendants challenged this Court’s denial of the Director 

Defendants’ Motion for Judgment on the Pleadings. 

16. On March 14, 2019, this Court granted the Motion to Stay Proceedings 

Pending Petition for Writ of Mandamus, and imposed an immediate stay (the “Stay”) of 

all proceedings in this matter. 

17. On February 27, 2020, the Nevada Supreme Court issued its Opinion 

(“NSC Opinion”) granting the Director Defendants’ Petition for Writ of Mandamus, and 

instructed this Court to vacate its order denying the Director Defendants’ Motion for 

Judgment on the Pleadings, and to enter a new order granting the Director Defendants’ 

Motion for Judgment on the Pleadings.  The NSC Opinion left to this Court’s discretion 

whether to grant the Commissioner leave to file a fourth amended complaint. 

18. On May 14, 2020, because the writ petition proceedings before the 

Nevada Supreme Court were not concluded, the parties entered into a stipulation 
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continuing the hearing on the Plaintiff’s Motion for Clarification and extending the Stay 

until June 18, 2020.   

19. On May 22, 2020, the Nevada Supreme Court issued its Order Denying 

Rehearing, thereby affirming the Opinion, and directing this Court to enter an order 

granting the Director Defendants’ Motion for Judgment on the Pleadings, but leaving to 

this Court’s discretion whether to grant the Commissioner leave to file a fourth amended 

complaint. 

20. At the time of the June 18, 2020 hearing, the Commissioner requested 

that the Stay be extended to July 1, 2020; the Defendants objected to the Plaintiff’s 

request, and requested that the Stay be lifted immediately.  This Court granted Plaintiff’s 

Motion for Clarification, and ordered that the Stay be lifted as of July 1, 2020. 

21. On June 24, 2020, the Commissioner filed Plaintiff's Motion for 

Preferential Trial Setting And For Issuance of A New Discovery Scheduling Order or, In 

the Alternative, Motion to Stay All Discovery During the Pendency of Motion For Leave 

to File Fourth Amended Complaint; On Order Shortening Time (“Plaintiff’s Motion for 

Preferential Trial Setting”). 

22. At the time of the July 1, 2020 hearing on Plaintiff’s Motion for Preferential 

Trial Setting, the Commissioner advised the court that it would file a Motion for Leave to 

Amend on July 2, 2020.  The Defendants requested that the Court direct the Receiver to 

serve its initial expert disclosures on July 2.  Over the Defendants’ objection, this Court 

extended the deadline for the Commissioner to serve its initial expert disclosures to the 

conclusion of the hearing of Plaintiff’s anticipated Motion for Leave to File Fourth 

Amended Complaint1.   

23. On July 2, 2020, Plaintiff filed its Motion for Leave to File Fourth Amended 

Complaint. 

 
1 The hearing was scheduled for July 23, 2020. 
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24. The hearing on Plaintiff’s Motion for Leave to File Fourth Amended 

Complaint was held on July 23, 2020.   

25. The court subsequently ruled that discovery would close on December 17, 

2020. 

26. As it relates to the Director Defendants, the Commissioner contends that 

her proposed Fourth Amended Complaint alleges that the Director Defendants 

knowingly violated the law.  The court makes no findings as to the futility of the 

proposed Fourth Amended Complaint. 

27. With the passage of time, the Director Defendants will be unduly 

prejudiced in establishing their defenses to Plaintiff’s new theory that the Director 

Defendants knowingly violated the law. 

If any of these findings of fact should more properly be identified as a conclusion 

of law, then it shall be deemed a conclusion of law. 

CONCLUSIONS OF LAW 

1. “A district court may reconsider a previously decided issue if substantially 

different evidence is subsequently introduced or the decision is clearly erroneous.”  

Masonry & Title Contractors Ass’n of S. Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 

737, 741, 941 P.2d 486, 489 (1997).   

2. "Only in very rare instances in which new issues of fact or law are raised 

supporting a ruling contrary to the ruling already reached should a motion for rehearing 

be granted." Moore v. Las Vegas (1976) 92 Nev. 402,405. 

3. Whether to allow amendment to a pleading resides within the sound 

discretion of the trial court. Kantor v. Kantor, 116 Nev. 886, 891, 8 P.3d 825, 828 

(2000).   

4. In “the absence of any apparent or declared reason -- such as undue 

delay, bad faith or dilatory motive on the part of the movant – [leave to amend] should 
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be freely given.” Stephens v. Southern Nev. Music Co., 89 Nev. 104, 105-106, 507 P.2d 

138, 139 (1973) (emphasis added) (citing Foman v. Davis, 371 U.S. 178 (1962)). While 

leave to amend should be freely given when justice so requires, “[t]his does not, 

however, mean that a trial judge may not, in a proper case, deny a motion to amend.”  

Stephens v. S. Nevada Music Co., Inc., 89 Nev. 104, 105, 507 P.2d 138, 139 (1973).  

Indeed, “[i]f that were the intent, leave of court would not be required.”  Id. 

5. Where a plaintiff has previously amended her complaint, the discretion to 

deny further amendment is “particularly broad.” Cafasso v. Gen. Dynamics C4 Sys., 637 

F.3d 1047, 1058 (9th Cir. 2011).  

6. In evaluating whether a party timely moved for leave to amend, a court is 

not confined to solely reviewing whether a motion was filed during the time allotted by a 

scheduling order.  AmerisourceBergen Corp. v. Dialysist West, Inc., 465 F.3D 946, 951-

952 (9th Cir. 2006). 

7. There has been a clarification by the Supreme Court of the Shoen case 

[See Shoen v. SAC Holding Corp., 122 Nev. 621, 640, 137 P.3d 1171, 1184 (2006)], 

that despite the existence of hardship to the Plaintiff, the Court finds that it would not be 

fair to the Director Defendants to have to defend a fourth amended complaint two 

months before the discovery deadline and with a five-year rule looming. Justice does 

not require granting leave to amend for Plaintiff to file the proposed Fourth Amended 

Complaint as to the Director Defendants because Plaintiff unduly delayed bringing said 

complaint and it would be unduly prejudicial for the Director Defendants to defend such 

theories of liability at this point.  Plaintiff did not provide any new evidence to warrant 

reconsideration.  Further, this Court did not err in denying Plaintiff’s Motion for Leave to 

Amend. 

If any of these conclusions of law should more properly be identified as a finding 

of fact, then it shall be deemed a finding of fact. 
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ORDER 

 
IT IS HEREBY ORDERED that Plaintiff’s Motion for Reconsideration of Motion 

for Leave to Amend Regarding Director Defendants is DENIED.   

DATED this ____ day of September, 2020.  

 
       
NANCY L. ALLF 
District Court Judge 

 
 
Submitted by: 
LIPSON NEILSON P.C. 
 
 
/s/ Angela Nakamura Ochoa 

Joseph P. Garin, Esq. (NV Bar No. 6653) 
Angela Ochoa, Esq. (NV Bar No. 10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV 89144 
Attorneys for Defendants Robert Chur, 
Steve Fogg, Mark Garber, Carol Harter, 
Robert Hurlbut, Barbara Lumpkin, Jeff 
Marshall & Eric Stickels 

 

 
 
Approved as to Form and Content: 
 
HUTCHISON & STEFFEN 
 
 
By: Would not Agree to Form or Content_ 
Brenoch Wirthlin, Esq.  
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 

 
Attorneys for Plaintiff Commissioner  
of Insurance for the State of Nevada 
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HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION; 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive,  
 
                    Defendants.  

 

 

CASE NO.: A-14-711535-C 
 
DEPT. NO.: 27 
 
NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 
ORDER DENYING THE MOTION FOR 
PARTIAL RECONSIDERATION OF 
MOTION FOR LEAVE TO AMEND 
REGARDING DIRECTOR DEFENDANTS 

  
/// 

/// 

/// 

/// 

 

Case Number: A-14-711535-C

Electronically Filed
9/10/2020 10:39 AM
Steven D. Grierson
CLERK OF THE COURT
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Please take notice that the Findings of Fact, Conclusions of Law and Order 

Denying the Motion for Partial Reconsideration of Motion for Leave to Amend Regarding 

Director Defendants was filed with this court on the 9th day of September, 2020, a copy 

of which is attached hereto, as Exhibit A. 

 Dated this 10th day of September, 2020. 

      LIPSON NEILSON P.C. 

 /s/ Angela Ochoa  
By:        

Joseph P. Garin, Esq. (6653) 
Angela T. Nakamura Ochoa, Esq. (10164) 
Jonathan K. Wong, Esq. (13621) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV  89144 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
jwong@lipsonneilson.com  

 
Attorneys for Defendants/Third-Party  
Plaintiffs Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
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CERTIFICATE OF SERVICE 

 

 Pursuant to NRCP 5(b) and Administrative Order 14-2, I certify that on the 10th   

day of September, 2020, I electronically transmitted the foregoing NOTICE OF ENTRY 

OF FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER DENYING THE 

MOTION FOR PARTIAL RECONSIDERATION OF MOTION FOR LEAVE TO AMEND 

REGARDING DIRECTOR DEFENDANTS to the Clerk’s Office using the Odyssey E-

File & Serve System for filing and transmittal to the following Odyssey E-File & Serve 

registrants: 

 
 

      /s/ Juan Cerezo  
      ________________________________________ 
      An employee of LIPSON NEILSON P.C. 
. 

 

E-Service Master List  
For Case  

Attorney General's Office  

   Contact Email  

   Joanna Grigoriev    jgrigoriev@ag.nv.gov     

   Nevada Attorney General  wiznetfilings@ag.nv.gov   

        

Nelson Mullins   

   Contact Email  

   Jon M. Wilson    jon.wilson@nelsonmullins..com     

   Kimberly Freedman   kimberly.freedman@nelsonmullins.com     

        

Hutchison & Steffen   

   Contact Email  

   Christian M. Orme

Jon Linder                     
    corme@hutchlegal.com

jlinder@hutchlegal.com
    

 

   Brenoch Wirthlin     bwirthlin@hutchlegal.com 

 
     

McDonald Carano Wilson LLP  
   Contact Email 

   CaraMia Gerard    cgerard@mcdonaldcarano.com     
   George F. Ogilvie III  gogilvie@mcdonaldcarano.com    
   James W. Bradshaw  jbradshaw@mcdonaldcarano.com    
   Kathy Barrett    kbarrett@mcdonaldcarano.com   
   Nancy Hoy  nhoy@mcdonaldcarano.com    
   Rory Kay    rkay@mcdonaldcarano.com   
     
Nevada Attorney General 
   Contact Email 

   Marilyn Millam    mmillam@ag.nv.gov          
Nevada Division of Insurance 
   Contact Email 

   Terri Verbrugghen    verbrug@doi.nv.gov    
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MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086
E-Mail: mhutchison@hutchlegal.com
E-Mail: bwirthlin@hutchlegal.com
E-Mail: corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,

vs.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

NOTICE OF ENTRY OF ORDER

Please take notice that a Judgment on Jury Verdict was entered on the 30th day of

December, 2021,

///

///

///

Case Number: A-14-711535-C

Electronically Filed
1/13/2022 1:57 PM
Steven D. Grierson
CLERK OF THE COURT
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a copy of which is attached hereto.

DATED this 13th day of January, 2022.

HUTCHISON & STEFFEN

By /s/Brenoch Wirthlin
MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on this 13th day of January, 2022, I caused the

document entitled NOTICE OF ENTRY OF ORDER to be served on the following by Electronic

Service to:

ALL PARTIES ON THE E-SERVICE LIST

/s/Danielle Kelley
An Employee of Hutchison & Steffen, PLLC
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