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Frank Hearring , + LOOH-E FM_ED

Warm Springs Corréekional Center

P.O. Box 7007 FEB 2 5 20,9 /)

Carson City, Nevada 89702

’l i »
PETITIONER IN PRCPER PERSON CéﬁK OF COURT
IN THE ‘8&&2_ JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA IN AND FoR TE county of (arkKl

Frank Hw\f‘rim\cj

Petitioner, Case No.: A-19-780102-W

Dept. XI\
Dept. No.

&%aﬁ/ ot Navada ,

Respondent

EcoURT”

[
w

PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the
petitioner and verified.

{2) Additional pages are not permitted except where noted or with respect to the
facts which you rely upon to support your grounds for relief. No citation of
autheorities need be furnished. If briefs or arguments are submitted, they should be
submitted in the form of a separate memorandum. «

{3} If you want an attorméy appointed, you must complete the Affidavit in Support
of Request to Proceed in Forma Pauperis. You must have an authorized,officer at the
prison complete the certificate as to the amount of money and securities on deposit to
your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or
restrained. If you are in a specific institution of the Department of Corrections,
name the warden or head of the institution. If you are not in a specific institution
of the Department but within its custody, name the Director of the Department of
Corrections.
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(5) You must include all grounds or claims for relief which you may have
regarding your convicticn or sentence. Failure to raise all grounds in this petition
may preclude you from filing future petitions challenging your conviction and sentence.

{6) You must allege specific facts supporting the claims in the petition you file
seeking relief from any conviction or sentence. Failure to allege specific facts
rather than just conclusions may cause your petition to be dismissed. If your petition
contains a claim of ineffective assistance of counsel, that claim will operate to waive
the attorney-client privilege for the proceeding in which you claim your counsel was
ineffective.

(7) When the petition is fully completed, the original and one copy must be filed
with the clerk of the state district court for the county in which you were convicted.
One copy must be mailed to the respcndent, one copy to the Attorney General's Office,
and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence.
Copies must conform in all particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which ycu are presently

imprisoned or where and how you are presently restrained of your

liberty: \Qarmsiwiuﬁs Corrzedional Q@ﬂﬁ)f, CarSon Coi)ﬂbﬂ-

2. Name and location of court which entered the judgment of

conviction under attack:

3. Date of judgment of conviction: DWMW 20, 2013 - a8ty

4. Case number: (~]3-29118G—|

5. (a) Length of sentence: {Djrg‘fg LHCLE G(Jﬂj’@(ﬂ%\/ﬂ/uﬁf‘/ g/fZOLjVS

HABEAS E?TITION - 2
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(b) If sentence is death, state any date upon which

execution is scheduled:

6. Are you presently serving a sentence for a conviction

other than the conviction under attack in this motion?

Yes No SN

-
If "yes," list crime, case number and sentence being

served at this time:

7. Nature of offense involved in conviction being

challenged: Muardey Qecond Deovee ) w/+he, 0sL.0Fa e !y wdeacon
= & W, f
Catocovy A Felond.
W, J

8. What was your plea? (check one)
(a) Not guilty

(b) Guilty V)
7
{c) Guilty but mentally ill

(d) Nolo ccntendere

8. If you entered a plea of guilty to one count of an
indictment or information, and a plea of not guilty to another
count of an indictment or information, or if a plea of guilty was
negotiated, give details: Tt YIgot 0F a0 das ynluewdiand o o/
dninte linwet s otadt ors vl (ol iaelontonels ottt el Sode
Aeferse, gfﬂ'arjacj%T aeblect ok 0F Ar’r{’owwéj

10. If you were found guilty after a plea of not guilty, was

the finding made by: (check one}

HABEAS 3ETITION -3
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(a) Jury

(b) Judge without a jury

11. Did you testify at the trial? Yes No Zg

12. Did you appeal from the judgment of conviction?

Yes No Dt

>

13. If you did appeal, answer the following:

{a) Name of court:

(b) Case number or citation:

(c) Result:

(d} Date of result:

(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why vou did not:

ML vieason(s) was VL0sUSLT ausobioteel o oeretnient with

it Ojﬂ’orm{ \04 M/Ub QOW‘S\OVI of MCDMD&%{/WIM’
Coovsd -

15. Other than a direct appeal from the judgment of
conviction and sentence, have you previously filed any petitions,

applications or motions with respect to this judgment in any

court, state or federal? Yes ;é! No

HABEAS PITITION -4
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16. If your answer to No. 15 was "yes," give the following

information:

(a) (1) Name of court:E‘%\Alr\/\ \/\\)C"\L:\Q\ g

(2) Nature of proceeding:

(3) Grounds raised: Mokpay UJI‘\LLAV’GD&O\\L“( MNeoe Nicle
woi detied Y ol Coprtr, andt Jaiked statec ‘%vovw Coo+
oltbrmgel g 3«\ L Conrts c\w&oﬂ

{4) Did you receive an evidentiary hearing on your

petition, application or motion? Yes No >0

(5) Result:

(6) Date of result:

(7) If known, citations of any written opinion or date of

orders entered pursuant to such result:

(b} As to any second petition, application or motion, give

the same informaticon:

{1) Name of court: \J/A,
\
(2) Nature of proceeding: pJ/Af
{3) Grounds raised: Af/ﬂ’
!' 1

(4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes No )
(5) Result: fJVk?
(6) Date of result: Aﬁé4_

{

HABERAS %lTITION -5
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(7) If known, citations of any written opinion or date of

orders entered pursuant to such result:

(c) As to any third or subsequent additional applications or
motions, give the same information as above, list them on a
separate sheet and attach.

(d) Did you appeal to the highest state or federal court
having jurisdiction, the result or action taken on any petition,
application or motion?

(1) First petition, application or motion?

Yes \«~ No
7

Citation or date of decision: \ ZQ(-UV’QZ:IC [, 20l¢

(2) Second petition, application or motion?

Yes gzgz No

Citation or date of decision:

(3} Third or subsequent petitions, applications or motions?

Yes No

Citation or date of decision:

(e) If you did not appeal from the adverse action on any
petition, application or motion, explain briefly why you did not.
(You must relate specific facts in response to this guestion.
Your response may be included on paper which is 8 1/2 by 11
inches attached to the petition. Your response may not exceed

five handwritten or typewritten pages in length.)

HABEAS %ETITION -6
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17. Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other

post-conviction proceeding? If so, identify:

(a) Which of the grounds is the same: %&H¥wﬂU§,QRQ/uﬁo+hk,

10 o lCowy gl us L] e d’“’lr £ “h/’t’C( ponsel JecHD -.4 1

W ViLO podeadial witngeses Tnebbecdive assistuce, Faqloe 40 inderys wrﬁ'zcg‘f@])
{b) The proceedings in which these grounds were ralsed

L Dd’l%OnmﬁEv\ﬁ Uhﬂ foF Aabm% QOY'OU\\/ Yot Conu‘(;(«io«ﬂ
Pudition.

{c) Briefly explain why you are again raising these grounds.

.L]’,OUM, OI%OU"\ VoS v +l/l.b$.('_, CJVO\’VLCI bi_)(,ng{) 3. \’)L\lE\)L --}-l/uj g

YU Vount 4 Msbj orocaplmcj\

{You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.) ......

18. If any of the grounds listed in Nos. 23(a), (b), (c} and
(d)y, or listed on any additional pages you have attached, were
not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your

reasons for not presenting them. (You must relate specific facts

HARBEAS ;ETITION - 7
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in response to this question. Your response may be included on
paper which is 8 1/2 by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in

( <ot AHached )

length.)

19. Are you filing this petition more than 1 year following
the filing of the judgment of conviction or the filing of a
decision on direct appeal? If so, state briefly the reasons for
the delay. (You must relate specific facts in response to this
guestion. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.)

Vodrhive Lo s ian o.{-hw%mq W_yteeive (4ll) docomads Covt
Lasst cloc,umwwls\%amo mhcaml Covmgel amo/ Jos vicovdls velateo
o Lo C- 13 2611S9—1. Rteeieol Seph 7, zoxY(nombouf)

20. Do you have any petition or appeal now pending in any
court, either state or federal, as to the judgment under attack?
Yes No 252 If yes, state what court and the case number:

21. Give the name of each attorney who represented you in
the proceeding resulting in your conviction and on direct appeal:

22. Do you have any future sentences to serve after you

complete the sentence imposed by the judgment under attack?

Yes No N

—~=
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WHEREFORE, petitioner prays that the court grant petitioner

relief to which he may be entitled in this proceeding.

EXECUTEB/ at \barm Spv‘}ﬂqg Cn'mz,oh‘cnq( CJL)A‘\'U(‘

on the jl‘s day of the mggth of ¥iﬁ3(\%}¥”%
N

year 2019

Lot
>

Signature of petitioner
W3.0.8, P0.RoxX 7007
Ccm%ﬂ(lhb{, MV 3G702.

Address

Signature of attorney (if any)

Attorne=y for petitioner

Address

HABEAS PETITION
24

24

of the



13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

VERIFICATION

Under penalty of pérjury, the undersigned declares that he
is the petitioner named in the foregoing petition and knows the
contents thereof; that the pleading is true of his own knowledge,
except as to those matters stated on information and belief, and

&3 to such matters he believes them to be true.

etitioner

Attorney for petitioner
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Shily oF Moveda

Respondent prison or jail official
P0.80X 7007 230/ E. stk <4
Carsn c@.p, ANV §9702

Address

Attorney General’s Office
100 North Carson Street

Carson City, Nevada 89701-4717

n_%/?@ﬂ/ Ujdb%oﬂ,

District Attorney of County of Conviction

200 Lol S Averive/ 3 )’C/’{:/w,,-_.
(as L@a@; NV 39/SS5—1/LO

Address

A ——
IZEEAY )
’ Signature of Peti

P.0O. Box 7007

Warm Springs Correctional Center

Carson City, Nevada 89702

HABEAS BFGITION 2 (‘9

CERTIFICATE OF SERVICE BY MAIL

I, X}A¢]kikhu1YWf|(ﬂN , hereby certify pursuant to

F—
N.R.C.P. 5(b), that on tHis 11’ day of the month of

of the year jzgzlgﬂ » I mailed a true and correct copy
foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

‘Fd.’)n)g rif
of th



AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Past-Conlichen Wit tHabeas (o oS

(Title of Document)

filed in District Court Case number O’ 1529115 C/}_' /

)29 Does not contain the social security number of any person.
-OR-
0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit;
Chardes . Haris V. Stordz, 0 F Mevadle 399 2549 2ons
(State specific law}

- or-

B. For the administration of a public program or for an application
for a federal or state grant.

%Mful/f——;\ 2/21/19

nature >/ ¥’> " pafe

Frank. Hearving
Print Name ]
fitle

227
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Tanl Voving,  #100044s | APR 05 2013

Warm Springs Corréctional Center : *
" P.O. Box 7007 o, XY .
Carson City, Nevada 89702

IN THE %_H/l JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF

Franle }-\mrr\v’lﬁ\

, ]
Pet1t1oner ] Case No. A~13-190102 - M>
. . ]
StatoF Noada . 1
Respondent ]

EX PARTE MOTION FOR APPOINTMENT OF COUNSEL
AND REQUEST FOR EVIDENTIARY HEARING

COMES NOW Petitioner '\"IPOUKIKJ \"\LC(Y_V\ VLA, in pro se, and moves

this Court for its order allowing the appointment of counselfor Petitioner and for an
evidentiary hearing. This motion is made and based in the interest of justice.

Pursuant to NRS 34.750(1),

A petition may allege that the petitioner is unable to pay the costs of
the proceedings or to employ counsel. If the court is satisfied that the
allegation of indigence is true and the petitioner is not dismissed

summarily, the court may appoint counsel to represent the petitioner.
In making its determination, the court may consider, among other

things, the severity of the consequences facing the petitioner and
whether:

(a) The issues present are difficult;

(b) The petitioner is unable to comprehend the proceedings, or
{c} Counsel is necessary to proceed with discovery.

Petitioner is presently incarcerated at Warm Springs Correctional Center, Carson City,
Nevada, where he is unemployed, indigent and unable to retain private counsel to
represent him.

Petitioner is unlearned and unfamiliar with the complexmes of Nevada state law,
particularly state post-conviction proceedings. Further Petitioner alleges that the issues in
this case are complex and require an evidentiary hearing. Petitioner is unable to factually

A-19-790102 -w
EXMT

Ex Parte Motion

[

o |




develop and adequately present the claims without the assistance of counsel. Counsel is
unable to adequately present the claims without an evidentiary hearing.

Petitioner hereby respectfully requests that the Court appoint counsel and set a date for
an evidentiary hearing for the reasons stated above.

Dated this ’13’\/ day of A!ori\ ,2049.

Respectfully submitted,
m,/c/%

Warm Springs Correctional Cerer

P.O. Box7007

Carson City, Nevada 89702

AFFIRMATION
PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding REQUEST FOR
APPOINTMENT OF COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

does NOT contain the social security number of any person.

‘/ .
Dated this gg day of P(Pv’l\ 20 19 .

Frank_ [—/Mmﬁnﬂ

Petitioner, in pro se

31



CERTIFICATE OF SERVICE BY MATIL

I, :Ff ayl ‘[, HQ,C{V ﬂ t"l.ds , hereby certify pursuant to N.R.C.P. 5(b), that on

N -
this | day of AP Al .20 \ 9 ,Ihandedtoa prison
official for mailing a true and correct copy of the foregoing REQUEST FOR
APPOINTMENT OF COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

addressed as following:

Sk B. welfLon
200 (LwiS thend
2vd floov Ll NV
Ra 15D - WO

c

—

arm Springs ectional Center
P.O. Box 7007

Carson City, Nevada 89702
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Electronically Filed
4/11/2019 10:42 AM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA w ﬂ,‘

ook

Frank Hearring, Plaintiff(s} Case No.:  A-19-790102-W
vS.
State of Nevada, Detendant(s) Department 12

NOTICE OF HEARING

Please be advised that the Ex Parte Motion for Appointment of Counsel and Request
for Evidentiary Hearing in the above-entitled matter is set for hearing as follows:
Date: May 30, 2019
Time: 8:30 AM
Location: RIC Courtroom 14D
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

34
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Electronically Filed
4/12{2019 8:56 AM
Steven D. Grierson
CLERK OF THE CO
! oro O b B
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
5
6 | FRANK HEARRING. ) Case No.: A-19-790102-W
f )
7 Petitioner, g DEPT. No.: XII
g Vs, ) (Second Petition)
)
9| STATE OF NEVADA, ;
10 Respondent ;
11
121 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
13.
14 FINDINGS OF FACT
15 1. On July 15, 2013, the State charged Frank Hearring by way of information

. with Murder With Use of a Deadly Weapon, Attempt Murder With Use of a Deadly
16| Weapon, Discharging Firearm At or Into Structure, Vehicle, Aircraft or Watercraft, and

17 Possession of Firearm by Ex-Felon.

2. On October 7, 2013, pursuant to negotiations, Petitioner entered into a
18 || Guilty Plea Agreement (“GPA™) with the State, wherein, he agreed to plead guilty to one
19| count of Murder (Sccond Degree) With Use of a Deadly Weapon. The same day, the
court conducted a plea canvass on the record and thereafier accepted Petitioner’s plea. An
20| Amended Information was filed in open court reflecting the charge contained in the GPA.

21 3. On December 10, 2013, Petitioner was sentenced to life imprisonment in
22 the Nevada Department of Corrections with parole eligibility after ten years, plus a

consecutive sentence of a maximum of 240 months and a minimum of 96 months for the
23|| deadly wecapon enhancement. Petitioner received 293 days credit for time served.
Judgment of Conviction was liled on December 30, 2013, Petitioner did not file a direct

24! appcal,
25 4. On May 15, 2014, Pctitioner filed a Motion to Withdraw Counsel, On
Y
26 June 12, 2014, the Motion was granted.
27 5. On November 12, 2014, Petitioner filed a Motion for Appointment of
Counscel and Request for Evidentiary Hearing. The State filed its response on November
28
MICHELLE LEAVITT
DISTRICT JUDGE |

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 83155
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25, 2014. On December 4, 2014, the court denied the motion, finding the request for
evidentiary hearing was made prematurely and could be renewed in a Petition for Writ of
Habeas Corpus (post-conviction).

6. On December 10, 2014, Petitioner filed a Motion to Withdraw Plea. On
December 22, 2014, the State filed an opposition. On January 6, 2015, the district court
denied Petitioner’s motion. The district court filed its order on January 16, 2015.

7. On March 30, 2015, Petitioner filed a Petition for Writ of Habeas Corpus
(post-conviction). On July 31, 2015, the State filed its response. A hearing was held on
August 4, 2015 and the Petition was denied. The court’s Findings of Fact, Conclusions of
Law and Order was filed on September 14, 2015,

8. On October 6, 2015, Petitioner filed a Notice of Appeal. On April 14,
2016, the Supreme Court of Nevada affirmed the district court’s denial of the Petition for
Writ of Habeas Corpus (post-conviction). Remittitur issued on May 9, 2016.

9, On October 28, 2015, Petitioner filed a Motion for Records/Court Case
Documents. A hecaring was held on November 19, 2015 and the motion was granted in
part. The district court filed its order on December 3, 2015.

10. On January 21, 2016, Petitioner filed a Motion for Records/Court Case
Documents. On February 17, 2016, the State filed its response. A hecaring was held on
I’cbruary 23, 2015 and thc motion was denied. The district court filed its order on March
2,2016.

11. On March 8, 2016, Petitioner filed a Motion for Withdrawal of Attormey
of Record or in the Alternative, Request for Records/Court Case Documents. On March
11, 2016, the State filed its reply. A hearing was held on March 29, 2016 and the motion
was denied. The district court filed its order on April 12, 2016.

12. On October 6, 2017, Petitioner filed a Motion to Withdraw Counsel. A
hearing was held on October 31, 2017 and the motion was granted. The district court
filed its order on November 14, 2017.

13. On December 11, 2017, Petitioner filed a Motion to Modify Sentence. On
December 26, 2017, the State filed its opposition. A hearing was held on January 2, 2018
and the motion was denied. The district court filed its order on January 8, 2018.

14, On Dccember 29, 2017, Petitioner filed a Motion to Compel. A hearing
was held on Januvary 23, 2018 and the motion was granted. The district court filed its
order on February 2, 2018.

15. On June 6, 2018, Petitioner filed a Motion to Compel. A hearing was held

on June 28, 2018 and the court ordered a show cause hearing. A show cause hearing was
held on July 31, 2018, August 2, 2018 and September 4, 2018 and were all continued for
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counsel to appear. On September 11, 2018, counsel appeared and confirmed the file was
turned over to the Petitioner.

16. On October 10, 2018, Petitioner filed a Motion for Order to Show Cause
Contempt of Court and Monetary Sanctions. A hearing was held on November 6, 2018
and the court ordered the motion taken off calendar because the file was turned over. On
November 26, 2018, Petitioner filed a Notice of Appeal. On December 17, 2018, the
Supreme Court of Nevada dismissed the appeal. Remittitur issued on January 11, 2019,

17. On February 25, 2019, Petitioner filed the instant (second) Petition for
Writ of Habeas Corpus (post-conviction).

18. Absent good cause for the failure to present the claim in a prior petition or
for presenting the claim again, and actual prejudice, the petition must be dismissed.

CONCLUSIONS OF LAW

1. NRS 34.726(1), governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year after entry of the
judgment of conviction or, if an appeal has been taken from the judgment, within 1 year
after the Supreme Court issues its remittitur.” Late-filing of a petition may be excused
from procedural default if the Petitioner can establish good cause for delay in bringing
the claim. /d. Good cause for late-filing consists of a showing that: (1) “delay is not the
fault of the petitioner’™; and (2) “dismissal of the petition as untimely will unduly
prejudice the petitioner.” Id at (1)(a)-(b).

2. ‘To avoid dismissal, the petitioner must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and actual prejudice. See
State v. District Court, 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005).

3 In order to demonstrate good cause, a petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules. Hathaway v. State, 119 Nev, 248, 252, 71 P.3d 503, 506 (2003).

4, The court may excuse the failure to show good cause where the prejudice
from a failure to consider the claim amounts to a fundamental miscarriage of justice.
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

5. An impediment external to the defense may be demonstrated by a showing
“that the factual or legal basis for a claim was not reasonably available to counsel, or that
‘some interference by officials,” made compliance impracticable.” Hathaway v. State,
119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Murray v. Carrier, 477 1].S. 478.
488 (1986).

6. NRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requires that “|a] sccond or successive petition must be dismissed if the judge or justice
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determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

7. The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing to present a claim or for presenting a claim again
and actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev, 173, 181, 69
P.3d 676, 681 (2003).

8. A court must dismiss a habeas petition if it presents claims that either were
presented in an earlier proceeding or could have been presented in an earlier proceeding,
unless the court finds both causc for failing to present the claims carlier or for raising
them again and actual prejudice to the petitioner. Evans v. State, 117 Nev. 609, 621-622,
28 P.3d 498, 507 (2001).

9. Unlike initial petitions which certainly require a careful review of the
record, successive petitions may be dismissed based solely on the face of the petition.
Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995).

10. Application of the statutory procedural default rules to post-conviction
habeas petitions is mandatory. State v. District Court (Rikerj, 121 Nev. 225, 231, 112
P.3d 1070, 1074 (2005).

11.  Meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944,
950 (1994).

12. Petitioner had one year from December 30, 2013, the date the Judgement
of Conviction was filed, to file a Petition for Writ of Habeas Corpus (post-conviction).
The instant Petition was filed over five years after the Judgement of Conviction was filed.
The instant petition is untimely. Absent good cause and prejudice, the instant petition is
time barred and must be dismissed.

13. The instant petition is a successive petition, and therefore is also subject
to dismissal pursuant to NRS 34.810(1)(b)(2); NRS 34.810(2). The petition must be
dismissed if petitioner failed to allege new or different grounds for relief and the prior
determination was on the merits or, if new and different grounds are raised in the petition
and the court determines the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ. Absent good cause for the failure to present the
claim in a prior petition or for presenting the claim again, and actual prejudice, the
petition must be dismissed.
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14. Petitioner failed to establish good cause for filing the instant petition more
than five years after the Judgment of Conviction was filed. The instant petition raises

' some new or different claims; however, the court finds the failure to assert those claims
| 1in a previous petition constitutes an abuse of the writ,

15, The Petitioner further failed to demonstrate prejudice to the petitioner
which would amount to a fundamental miscarriage of justice, Pellegrini v. State, 117
Nev. 860, 887, 34 P.3d 519, 537 (2001).

16. Accordingly, the petition is time barred. The petition is a successive
petition and constitutes an abuse of the writ.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habcas
Corpus (post-conviction) shall be, and it is, hereby DENIED.

Dated this_/ / day of 2019,

/

MW PTLI,I.I,I.AVIII
DISYRICT COURT JUDGE
DEPARTMENT XII

EIGIHTH JUDICIAL DISTRICT
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CERTIFICATE OF MAILING

I hereby certify that on the date filed, I placed a copy of the Order for Petition for

Frank Hearring #1006445

Warm Springs Correctional Center
P.O. Box 7007

Carson City, NV 89702

Aaron Ford

Nevada Attorney General

555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068

A-19-790102-W
Frank Hearring
Vs,

The State of Nevada

40

Writ of Habeas Corpus (Post-Conviction) in the U.S. Mail, postage prepaid to:

Steven B. Wolfson

Clark County District Attorney
200 Lewis Avenue

l.as Vegas, Nevada 89155

LA

Pamela Rocha

Judicial Executive Assistant
Department XI1

liighth Judicial District Court
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Electronically Filed
4/15/2019 3:17 PM

Steven D. Grierson

CLERK OF THE COiEE
NEO &ﬂ-“

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK HEARRING,
Case No: A-18-790102-W
Petitioner,
Dept No: XTI
Vs,
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 12, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on April 15, 2019,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 15 day of April 2019, T served & copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General's Otfice - Appellate Division-

® The United States mail addressed as follows:

Frank Hearring # 1006445
P.O. Box 7007
Carson City, NV 89702

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

-1-
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5
6 | FRANK HEARRING. ) Case No.: A-19-790102-W
f )
7 Petitioner, g DEPT. No.: XII
g Vs, ) (Second Petition)
)
9| STATE OF NEVADA, ;
10 Respondent ;
11
121 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
13.
14 FINDINGS OF FACT
15 1. On July 15, 2013, the State charged Frank Hearring by way of information

. with Murder With Use of a Deadly Weapon, Attempt Murder With Use of a Deadly
16| Weapon, Discharging Firearm At or Into Structure, Vehicle, Aircraft or Watercraft, and

17 Possession of Firearm by Ex-Felon.

2. On October 7, 2013, pursuant to negotiations, Petitioner entered into a
18 || Guilty Plea Agreement (“GPA™) with the State, wherein, he agreed to plead guilty to one
19| count of Murder (Sccond Degree) With Use of a Deadly Weapon. The same day, the
court conducted a plea canvass on the record and thereafier accepted Petitioner’s plea. An
20| Amended Information was filed in open court reflecting the charge contained in the GPA.

21 3. On December 10, 2013, Petitioner was sentenced to life imprisonment in
22 the Nevada Department of Corrections with parole eligibility after ten years, plus a

consecutive sentence of a maximum of 240 months and a minimum of 96 months for the
23|| deadly wecapon enhancement. Petitioner received 293 days credit for time served.
Judgment of Conviction was liled on December 30, 2013, Petitioner did not file a direct

24! appcal,
25 4. On May 15, 2014, Pctitioner filed a Motion to Withdraw Counsel, On
Y
26 June 12, 2014, the Motion was granted.
27 5. On November 12, 2014, Petitioner filed a Motion for Appointment of
Counscel and Request for Evidentiary Hearing. The State filed its response on November
28
MICHELLE LEAVITT
DISTRICT JUDGE |

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 83155
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25, 2014. On December 4, 2014, the court denied the motion, finding the request for
evidentiary hearing was made prematurely and could be renewed in a Petition for Writ of
Habeas Corpus (post-conviction).

6. On December 10, 2014, Petitioner filed a Motion to Withdraw Plea. On
December 22, 2014, the State filed an opposition. On January 6, 2015, the district court
denied Petitioner’s motion. The district court filed its order on January 16, 2015.

7. On March 30, 2015, Petitioner filed a Petition for Writ of Habeas Corpus
(post-conviction). On July 31, 2015, the State filed its response. A hearing was held on
August 4, 2015 and the Petition was denied. The court’s Findings of Fact, Conclusions of
Law and Order was filed on September 14, 2015,

8. On October 6, 2015, Petitioner filed a Notice of Appeal. On April 14,
2016, the Supreme Court of Nevada affirmed the district court’s denial of the Petition for
Writ of Habeas Corpus (post-conviction). Remittitur issued on May 9, 2016.

9, On October 28, 2015, Petitioner filed a Motion for Records/Court Case
Documents. A hecaring was held on November 19, 2015 and the motion was granted in
part. The district court filed its order on December 3, 2015.

10. On January 21, 2016, Petitioner filed a Motion for Records/Court Case
Documents. On February 17, 2016, the State filed its response. A hecaring was held on
I’cbruary 23, 2015 and thc motion was denied. The district court filed its order on March
2,2016.

11. On March 8, 2016, Petitioner filed a Motion for Withdrawal of Attormey
of Record or in the Alternative, Request for Records/Court Case Documents. On March
11, 2016, the State filed its reply. A hearing was held on March 29, 2016 and the motion
was denied. The district court filed its order on April 12, 2016.

12. On October 6, 2017, Petitioner filed a Motion to Withdraw Counsel. A
hearing was held on October 31, 2017 and the motion was granted. The district court
filed its order on November 14, 2017.

13. On December 11, 2017, Petitioner filed a Motion to Modify Sentence. On
December 26, 2017, the State filed its opposition. A hearing was held on January 2, 2018
and the motion was denied. The district court filed its order on January 8, 2018.

14, On Dccember 29, 2017, Petitioner filed a Motion to Compel. A hearing
was held on Januvary 23, 2018 and the motion was granted. The district court filed its
order on February 2, 2018.

15. On June 6, 2018, Petitioner filed a Motion to Compel. A hearing was held

on June 28, 2018 and the court ordered a show cause hearing. A show cause hearing was
held on July 31, 2018, August 2, 2018 and September 4, 2018 and were all continued for
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counsel to appear. On September 11, 2018, counsel appeared and confirmed the file was
turned over to the Petitioner.

16. On October 10, 2018, Petitioner filed a Motion for Order to Show Cause
Contempt of Court and Monetary Sanctions. A hearing was held on November 6, 2018
and the court ordered the motion taken off calendar because the file was turned over. On
November 26, 2018, Petitioner filed a Notice of Appeal. On December 17, 2018, the
Supreme Court of Nevada dismissed the appeal. Remittitur issued on January 11, 2019,

17. On February 25, 2019, Petitioner filed the instant (second) Petition for
Writ of Habeas Corpus (post-conviction).

18. Absent good cause for the failure to present the claim in a prior petition or
for presenting the claim again, and actual prejudice, the petition must be dismissed.

CONCLUSIONS OF LAW

1. NRS 34.726(1), governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year after entry of the
judgment of conviction or, if an appeal has been taken from the judgment, within 1 year
after the Supreme Court issues its remittitur.” Late-filing of a petition may be excused
from procedural default if the Petitioner can establish good cause for delay in bringing
the claim. /d. Good cause for late-filing consists of a showing that: (1) “delay is not the
fault of the petitioner’™; and (2) “dismissal of the petition as untimely will unduly
prejudice the petitioner.” Id at (1)(a)-(b).

2. ‘To avoid dismissal, the petitioner must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and actual prejudice. See
State v. District Court, 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005).

3 In order to demonstrate good cause, a petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules. Hathaway v. State, 119 Nev, 248, 252, 71 P.3d 503, 506 (2003).

4, The court may excuse the failure to show good cause where the prejudice
from a failure to consider the claim amounts to a fundamental miscarriage of justice.
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

5. An impediment external to the defense may be demonstrated by a showing
“that the factual or legal basis for a claim was not reasonably available to counsel, or that
‘some interference by officials,” made compliance impracticable.” Hathaway v. State,
119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Murray v. Carrier, 477 1].S. 478.
488 (1986).

6. NRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requires that “|a] sccond or successive petition must be dismissed if the judge or justice
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determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

7. The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing to present a claim or for presenting a claim again
and actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev, 173, 181, 69
P.3d 676, 681 (2003).

8. A court must dismiss a habeas petition if it presents claims that either were
presented in an earlier proceeding or could have been presented in an earlier proceeding,
unless the court finds both causc for failing to present the claims carlier or for raising
them again and actual prejudice to the petitioner. Evans v. State, 117 Nev. 609, 621-622,
28 P.3d 498, 507 (2001).

9. Unlike initial petitions which certainly require a careful review of the
record, successive petitions may be dismissed based solely on the face of the petition.
Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995).

10. Application of the statutory procedural default rules to post-conviction
habeas petitions is mandatory. State v. District Court (Rikerj, 121 Nev. 225, 231, 112
P.3d 1070, 1074 (2005).

11.  Meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944,
950 (1994).

12. Petitioner had one year from December 30, 2013, the date the Judgement
of Conviction was filed, to file a Petition for Writ of Habeas Corpus (post-conviction).
The instant Petition was filed over five years after the Judgement of Conviction was filed.
The instant petition is untimely. Absent good cause and prejudice, the instant petition is
time barred and must be dismissed.

13. The instant petition is a successive petition, and therefore is also subject
to dismissal pursuant to NRS 34.810(1)(b)(2); NRS 34.810(2). The petition must be
dismissed if petitioner failed to allege new or different grounds for relief and the prior
determination was on the merits or, if new and different grounds are raised in the petition
and the court determines the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ. Absent good cause for the failure to present the
claim in a prior petition or for presenting the claim again, and actual prejudice, the
petition must be dismissed.
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14. Petitioner failed to establish good cause for filing the instant petition more
than five years after the Judgment of Conviction was filed. The instant petition raises

' some new or different claims; however, the court finds the failure to assert those claims
| 1in a previous petition constitutes an abuse of the writ,

15, The Petitioner further failed to demonstrate prejudice to the petitioner
which would amount to a fundamental miscarriage of justice, Pellegrini v. State, 117
Nev. 860, 887, 34 P.3d 519, 537 (2001).

16. Accordingly, the petition is time barred. The petition is a successive
petition and constitutes an abuse of the writ.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habcas
Corpus (post-conviction) shall be, and it is, hereby DENIED.

Dated this_/ / day of 2019,

/

MW PTLI,I.I,I.AVIII
DISYRICT COURT JUDGE
DEPARTMENT XII

EIGIHTH JUDICIAL DISTRICT
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CERTIFICATE OF MAILING

I hereby certify that on the date filed, I placed a copy of the Order for Petition for

Frank Hearring #1006445

Warm Springs Correctional Center
P.O. Box 7007

Carson City, NV 89702

Aaron Ford

Nevada Attorney General

555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068

A-19-790102-W
Frank Hearring
Vs,

The State of Nevada
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Steven B. Wolfson

Clark County District Attorney
200 Lewis Avenue

l.as Vegas, Nevada 89155

LA

Pamela Rocha

Judicial Executive Assistant
Department XI1

liighth Judicial District Court
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Electronically Filed
5/M14/2019% 10:34 AM
Steven D. Grierson

CLERE OF THE COiEE

ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK
FRANK HEARRING,
Case No: A-19-790102-W
Plaintiff(s),
Dept No: XTI
Vs,
STATE OF NEVADA,
Defendant(s},
CASE APPEAL STATEMENT
1. Appellant(s): Frank Hearring
2. Judge: Michelle Leavitt
3. Appellant(s): Frank Hearring
Counsel:
Frank Hearring #1006445
P.C. Box 7007
Carson City, NV 897(2
4. Respondent (s): State of Nevada
Counsel:
Steven B. Wolfson, District Attorney Aaron D. Ford, Attorney General
200 Lewis Ave. 555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89155-2212 Las Vegas, NV 89101-1068
A-19-790102-W =l
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24
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27

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: February 25, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 14 day of May 2019,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Frank Hearring

A-19-790102-W 522




Electronically Filed
6/712019 11:07 AM

Steven D. Grierson

CLERE OF THE COiEE

. |losce

DISTRICT COURT

5 CLARK COUNTY, NEVADA

6 FRANK HEARRING, PLAINTIFF(S) CASE NO.: A-19-790102-W
VS.

7 STATE OF NEVADA, DEFENDANT(S) | DEPARTMENT 12

CIVIL ORDER TO STATISTICALLY CLOSE CASE

9 Upon review of this matter and good cause appearing,

IT 1S HEREBY ORDERED that the Clerk of the Court is hereby directed to
10 || statistically close this case for the following reason:

11

DISPOSITIONS:
B [J Default Judgment
]  Judgment on Arbitration
13 [0  Stipulated Judgment
X Summary Judgment
14 []  Involuntary Dismissal
5 [[] Motion to Dismiss by Defendant(s)
[] stipulated Dismissal
16 [] Voluntary Dismissal
[] Transferred (before trial)
17 [0  Non-Jury — Disposed After Trial Starts
[]  Non-Jury — Judgment Reached
18 [  Jury - Disposed After Trial Starts
9 []  Jury — Verdict Reached
(]  Other Manner of Disposition
20
21
” DATED this day of June, 2019.
23
24
MIC LE LEAHTT
25 DISTRICT COURT JUDGE
26
27
MICHELLE NITT
DISTRICT E
CEPARTMENT TWEL ’
LAS VEGAS, NEVADA 55
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Electronically Filed
712412019 2:47 PM
Steven D. Grierson

CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA
FRANK HEARRING,
Plaintift(s), Case No: A-19-790102-W
Dept No: XII
V&,
STATE OF NEVADA,
Detendant(s).

CERTIFICATE OF RE-SERVICE

I HEREBY CONFIRM that the Notice of Entry of Findings of Fact Conclusions of Law
and Order originally filed on April 15, 2019 has been served on the Office of the Clark County
District Attorney and the Office of the Attorney General via electronic service.

All other respective party(ies) and their counsel(s), if any, have already received copies

via U.S. Mail when initially filed.

Steven D. Grierson, Clerk of the Court

s/Debra Donaldson
Debra Donaldson, Deputy Clerk
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Ungermann, Heather

From: Donaldson, Debra

Sent: Wednesday, July 24, 2019 10:16 AM

To: 'mations@clarkcountyda.com’; 'wiznetfilings@ag.nv.gov'; Ungermann, Heather
Subject: FW: Filing Accepted for Case: A-19-790102-W; Frank Hearring, Plaintiff(s)vs.State of

Nevada, Defendant(s); Envelope Number: 4146782

From: efilingmail@tylerhost.net [mailto:efilingmail@tylerhost.net]

Sent: Monday, April 15, 2019 3:20 PM

To: Donaldson, Debra

Subject: Filing Accepted for Case: A-19-790102-W; Frank Hearring, Plaintiff(s)vs.State of Nevada, Defendant(s);
Envelope Number: 4146782

Filing Accepted

Envelope Number: 4146782

Case Number: A-19-790102-W

Case Style: Frank Hearring, Plaintiff(s)vs.State of
Nevada, Defendant(s}

The filing below was accepted through the eFiling system. You may access the file stamped copy of
the document filed by clicking on the below link.

Filing Details

Court Clark District Criminal/Civil

Case Number A-19-790102-W

Case Style Frank Hearring, Plaintiff(s)vs.State of Nevada, Defendant(s)
Date/Time Submitted 4/15/2019 3:17 PM PST

Date/Time Accepted 4/15/2019 3:19 PM PST

Accepted Comments Auto Review Accepted

Filing Type Notice of Entry - NEO (CIV)

Filing Description Notice of Entry of Findings of Fact, Conclusions of Law and Order
Activity Requested EFile

Filed By Debra Donaldson

Filing Attorney

Document Details

Lead Document A790102.041519_neo_dd.pdf
Lead Document Page 7
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Count
File Stamped Copy Download Document

This link is active for 45 days.

Please Note: If you have not already done so, be sure to add yourself as a service contact on this
case in order to receive eService.

For technical assistance, contact your service provider
Odyssey File & Serve
(800) 297-5377

Please do not reply to this email. It was automatically generated.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 78791
Appellant, District Court Case No. A790102
vs.

THE STATE OF NEVADA,

Respondent. | FILED

CLERK'’S CERTIFICATE JAN 22 22

STATE OF NEVADA, ss. %é@é‘“’w‘ﬁ?

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy

of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 20th day of December, 2019.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
January 14, 2020.

Elizabeth A. Brown, Supreme Court Clerk

By: Monique Mercier
Administrative Assistant

A-19-700102-W
CCJA
NV Supreme Court Clerks Certificate/Judgn

4389129

—

~
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

FRANK HEARRING, JR., No. 78791-COA
Appellant,

vs. - o e
THE STATE OF NEVADA, ' F I LE D ,
Respondent.

ORDER OF AFFIRMANCE

Frank Hearring, Jr., appeals from an order of the district court
denying a postconviction petition for a writ of habeas corpus filed on
February 25, 2019. Eighth Judicial District Court, Clark County; Michelle
Leavitt, Judge. \

Hearring, who did not appeal his conviction, filed his petition
more than five years after entry of the judgment of conviction on December
30, 2013. Hearring’s petition was therefore untimely filed. See NRS
34.726(1). Because he raised claims new and different from those raised in
his prior petition, Hearring’s petition was also an abuse of the writ.! See
NRS 34.810(2). Hearring’s petition was therefore procedurally barred
absent a demonstration of good cause and actual prejudice. See NRS
34.726(1); NRS 34.810(3).

“In order to demonstrate gobd cause, a petitioner must show
that an impediment external to the defense prevented him or her from
complying with the state procedural default rules.” Hathaway v. State, 119

1See Hearring v. State, Docket No. 68968 (Order of Affirmance, April
14, 2016).

19-5W°TIo
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Nev. 248, 252, 71 P.3d 503, 506 (2003). And the good cause claim must
explain the entire delay. See id. (a good cause claim must itself not be
procedurally barred). To warrant an evidentiary hearing on his good cause
claims, Hearring’s claims could not be bare but had to allege specific facts
that, if true and not belied by the record, would have entitled him to relief.

' See Berry v. State, 131 Nev. 957, 967, 363 P.3d 1148, 1155 (2015). '

Hearring first claimed he had good cause because the district
court should have construed his motion to withdraw his guilty plea, filed in
2014, as a postconviction petition for a writ of habeas corpus. Hearring did
not appeal the district court’s denial of his motion, and he has not explained
the four-year delay between the denial of the motion and the filing of the
instant petition.

_ Hearring next claimed he had been wait.in_g__ox{ his documents
and records and he did not learn of the alleged due process violatiohs until
after his conviction was affirmed. Hearring's bare claims did not identify
what documents or records he needed or why they were necessary to his
petition. They also failed to gpecify when he learned of the alleged
violations or how an impediment external to the defense prevented his
learning of them.

To the extent Hearring claimed he had good cause to reraise
claims because they are relevant to these proceedings, he failed to explain
why mere relevance should allow him to overcome the procedural bars. And
to the extent Hearring claimed his actual innocence should overcome a
procedural bar, he did not demonstrate actual innocence because he failed
to show that “in light of all the evidence, it is more likely than not that no
reasonable juror would have convicted him.” Bousley v. United States, 523
U.S. 614, 623 (1998) (internal quotation marks omitted); see also Mazzan v.
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Warden, 112 Nev. 838, 842, 921 P.2d 920, 922 (1996). For the foregoing
reasons, we conclude the district court did not err by denying Hearring’s
petition as procedurally barred.

Finally, the district court denied Hearring’s motion to appoint
postconviction counsel. The issues Hearring presented were not difficult,
he appeared able to comﬁrehend the proceedings, and it does not appear
counsel was necessary to proceed with any discovery. We therefore conclude
the district court did not abuse its discretion by denying Hearring’s motion
for the appointment of postconviction counsel. See NRS 34.750(1); see
generally Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017).
Accordingly, we

ORDER the judgment of the district court AFFIRMED.?

LS
: CJd.
Gibbons
__b% , d.
Bulla -

cc:  Hon. Michelle Leavitt, District Judge
Frank Hearring, Jr.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

RS
~

- 2The Honorable Jerome T. Tao did not participate in the decision in
this matter, -
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_ CERTIFIED COPY
This document is a full, true and correct copy of
the original on file and of record in my office,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 78791
Appeliant, District Court Case No. A790102
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: January 14, 2020
Elizabeth A. Brown, Clerk of Court

By: Monique Mercier
Administrative Assistant

cc (without enclosures):
Hon. Michelle Leavitt, District Judge
Frank Hearring, Jr.
Clark County District Attorney \ Alexander G. Chen, Chief Deputy District
Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on JAN 7 2 2020 .

HEATHER UNGERMANN
Deputy District Court Clerk

CEIVED
PEALS
JAN 2 1 2020

CLERK OF THE COURT
1 20-01730
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Northern Nevada Correctional Center .
Post Office Box 700 COURT
Carson City, NV 89702

Petitioner, In Proper Person

IN THE z l L | JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF _(__ Lo ¥,

Frank v .
Q HE)C(V ' 'P‘:\Eig‘}ner, , Case No.:_ A-19.790102-W -
Dept. 12
vs. Dept. No.. -
ot oF Noveda | Exadentiar g ooy inq Reg
Respondent. PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

(Non Death Penalty)

INSTRUCTIONS:

1. This petition must be legibly handwritten or typewritten, signed by the petitioner and
verified.

2. Additional pages are not permitted except where noted or with respect to the facts which

you rely upon to support your grounds for relief. No citation of authorities need be furnished.

If briefs or arguments are submitted, they should be submitted in the form of a separate

memorandum.

3. If you want an attorney appointed, you must complete the Affidavit in Support of Motion

for Leave to Proceed In Forma Pauperis. You must have an authorized officer at the prison

complete the certificate as to the amount of money and securities on deposit to your credit in

any account in the institution.

| s RO e = |

4. You must name as Respondent the person by whom you are confined or restrained. If you

Are in a specific institution of the department of corrections, name the warden or head of the
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WHEREFORE, petitioner prays that the

Relief to which he may be entitled in this proceeding.

EXECUTED at N “ C/ d QﬂV’SCHC{H M\/ %4?702 Nevada onthe | l-r[/l

court grant  petitioner

Day of MO\/W bW 20 2.

S

2
12 67
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. VERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the

[ foregoing petition and knows the contents thereof; that the pleading is true of his own knowledge,

except as to those matters stated on information and belief, and as to such matters he believes them to

] -
< %titionerl v \, :

CERTIFICATE OF SERVICE BY MAIL

be true.

Ido certify that I mailed a true and correct copy of t foregmnj J‘ION FOR WRIT OF

bm/ 2021,

by placing the same into the hands or prison law library staff for posting in the U.S. Mail, pursuant to

HABEAS CORPUS to the below addresses on this ||\ day of

N.R.C.P.5:

\%Lb\/m G UJ &oi

209)%\8 )Awéﬁu)if Tl

PN

\J

LItS \/le§ ,Nevada89 { €S

'gn;ﬁlrsﬁﬂlg(ritioner In % Se>
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AFFIRMATION

Pursuant to NRS 239B.030
-A«(M 0 J—Wﬂ )

The undersigned does hereby affirm that the preceding document “H(

@'EL‘/’I‘?V) ok L()M f—oF /4 LAS 5
[t~

(Title of Document)

filed in case number: C"/S - Zqi/sfzf" /

Dgcument does not contain the social security number of any person

-OR-

Document contains the social security number of a person as required by:

D A specific state or federal law, to wit:

(State specific state or federal law)

-or-

D For the administration of a public program
-0oT-

I:] For an application for a federal or state grant
-or-

l:‘ Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS125B.055)

Date: Alpi / 7y

ignature) B
—l—/rc:m/' /‘749/’7’21’&4

(A r;ley for) %
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]

inst'itution. If you are not in a specific institution of the department but within its custody, name the
director of the department of corrections.

&) You must include all grounds or claims for relief which you may have regarding your
conviction or sentence, Failure to raise all grounds in this petition may preclude you from filing
future petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking
relief from any conviction or sentence. Failure to allege specific facts rather than just conclusions
may cause your petition to be dismissed. If your petition contains a claim of ineffective assistance of
counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which you
claim your counsel was ineffective.

(7) When the petition is fully completed, the original and copy must be filed with the
clerk of the state district court for the county in which you were convicted. One copy must be mailed
to the respondent, one copy to the attorney general’s office, and one copy to the district attorney of
the county in which you were convicted or to the original prosecutor if you are challenging your
original conviction or sentence. Copies must conform in all particulars to the original submitted for
filing.

PETITION
I. Name of mstitution and county in which you are presently imprisoned or where and

Nevther:q Mevada Covveebional Centens
how you are presently restrained of you liberty:  Cav 500 Courrky, Restvaingol b‘{ PU“{ Russe 1)

2. Name and location of court which entered the judgment of conviction under attack:

Eth W, o Diskict-Ceovt o FClarly County. Nevad ¢

3. Date of judgment of conviction: DQO fO‘. 201}

4, Case Number:  -13-72¢ 11 $G —|

5. (a) Length of sentence; | D\JI v o4 Ube \0!/ (e ﬂfSi‘(’_f\H’i.,\/U b L
0 t}nf <.

274
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6.

Are'you presently serving a sentence for a conviction other than the conviction under

attack in this motion? Yes No ﬁ

If “yes™, list crime, case number and sentence being served at this time:

5.

What was your plea? (check one)

(a) Not guilty (©) Guilty but mentally 1ll

1)} Guilty % () Nolo contender

If you entered a plea of guilty to one count of an indictment or information, and a

plea of not guilty to another count of an indictment of information, or if a plea of guilty was

negotiated, give details: LW, \ o £ ad i U e VAL )

. 2
-LQU’L‘H‘-{ made, as weltl g involine

v il STneblchvoness(Assistanc )

10.

11.

12.

13.

If you were found guilty afier a plea of not guilty, was the finding made by: (check onc)
(a) Jury

(b) Judge without a jury

Did you testify at the trial? Yes No

Did you appeal from the judgment of conviction?

Yes No >’£

If you did appeal, answer the following:

{a) Name of court;
)] Case number or citation:
(c) Result;

(d) Date of result:

(Attach copy of order or decision, if available)
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14. 1f you did not apf:eal, explain briefly why you did not:
T Reason®) Was ecadse, T Negoriate, & ‘ﬂliﬁf A ce

) J
Wik Stetug Attorniy b g, Cosrsion OF TAcompet—

vk ~tvia [ (eunsel,

15. Other than a direct appeal from the judgment of conviction and sentence, have you

previously filed any petitions, applications or motions with respect to this judgment in any court,

state or federal? Yes )/ No

16. If you answer to No. 15 was “yes,” give the following information:
(2) (1)  Name of court: %H-L Qoclicial Dish c;FCmJ v

(2) Name of proceeding:

3) Grounds raised: Mp¥ vy £ u)f‘f'f'dmi%jw 1ot Wt‘h which wa
c{a u’.l) e fleciive /‘—S‘Js/"c*!"’li,\géﬁu&aj'w/\l}ll /’Cypu £< df't/f Duhulv %% n£q;/~
wvte fo Gonddyrd "'r”u-m/n.?‘ Ly .:ﬁwz;’l;;g-h» c.cﬁhu .

(4) Did you receive an evidentiary hearing on your petition, application
or motion? Yes No %
(5 Result:

(6) Date of result:

D If known, citations of any written opinion or date of orders entered
pursuant to such result:
(b) As to any second petition, application or motion, give the same information:

() Name of court: K"\"L\/ = bo[f U'%‘ { hi&l’ (’JJ'W"P

) Nature of proceeding:

(3) Grounds raised: [°
Vet Lavishgsbive ai.f;—.d

(4) Did you receive an evidentiary hearing on your petition, application
or motion? Yes No W
(5) Result:

(6) Date of result:
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(7 If known, citations of any written opinion or date of orders entered

pursuant to such result:

(c) As to any third or subsequent additional applications or motions, give the

same information as above, list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the

result or action taken on any petition, application or motion?

(D First petition, application or motion?
Yes No )d

2) Second petition, application or motion?
Yes No }/

(3) Third or subsequent petitions, applications or motions?
Yes No

Citation or date of decision.
(e) If you did not appeal from the adverse action on any petition, application or
motion, explain briefly why you did not. (You must relate specific facts in response to this question.
Your response may be included on paper which is 8 4 by 11 inches attached to the petition. Your

response may not exceed five handwritten or typewritten pages in length)

17. Has any ground being raised in this petition been previously presented to this or any
other court by way of petition for habeas corpus, motion, application or any other post-conviction
proceeding? If so, identify;

(a) Which of the grounds is the salnemff((ﬁy'; 45';:.!}’; n me Scetiv

A’uv’\fsff f' ‘&!( luve % 1.-'u/¢‘s rl‘,"?ql'&;

(b) The proceedings in which these grounds were raised:

STT
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~Tatective. Assifance 0/'./ ﬁp’rdéé T plio 20 ieud K

drad 9 iy pleg
(c) Briefly explain why you are again raising these grounds. {You must relate
specific facts in response to this question. Your response may be included on paper which is 8 4 by

11 inches attached to the petition. Your response may not exceed five handwritten or typewritten

pages in length.)

'lee@.xéﬁyw?x_z{l_ Ol T annted 4¢ ;;o 1o \hm(t el

[

18. If any of the grounds listed in Nos. 23(a, (b), (c) and (d), or listed on any additional
pages you have attached, were not previously presented in any other court, state or federal, list
briefly what grounds were not so presented, and give your reasons for not presenting them. {You
must relate specific facts in response to this question. Your response may be included on paper
which is 8 4 by 11 inches attached to the petition. Your response may not exceed five handwritten or

typewritten pages in length.)

Sep Moched. r@umqu HorHer\Jw.Qoiuﬂm Vie -
labion ot E{‘UQ \’rmmm Aeiel Do Proc LS’.\

19. Are you f'lmg this petition more than 1 year following the filing of the judgment of

conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.
(You must relate specific facts in response to this question. Your response may be included on paper

which is 8 2 by 11 inches attached to the petition Your response may not exceed five handwritten or

typewritten pages in length.) ij LSTIEY (}er/ Oll?,(b.u’s N fo— 14 v Olb&o( v-'}[ el

| Y Leus i A Moviun de Wikodvad G, LH, Cleo woas Lanke Shedd.

20. Do you have any petition or appeal now pendln g in any court, either state or federal,
as to the judgment under attack? Yes No }7/

If yes, state what court and the case number:

21 Give the name of each attorney who represented you in the proceeding resulting in

your conviction and on direct appeal:;bbiﬂ’h&@ M—"wvw,{ : (J’ﬂv[ AD/ ‘l/b()ld
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22. Do you have any future sentences to serve after you complete the sentence imposed

by the judgment under attack:

Yes No#

23. State concisely every ground on which you claim that you are being held unlawfully.
Summarize briefly the facts supporting each ground. If necessary you may attach pages stating
additional grounds and facts supporting same.

(a) Ground One:

T
Ot
N

Supporting Facts;

4
|11
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CLERK OF THE GOURT
ORDR
EIGHTH JUDICIAL DISTRICT
CLARK COUNTY,NEVADA
FRANK HEARRING, ; Case No.: A-19-790102-W
Petitioner, ; DEPT. No.: XII
Vs, y (Third Petition)
)
STATE OF NEVADA, ;
Respondent. ;

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

FINDINGS Ol FACT

l. On July 15, 2013, the State charged Frank Hearring (“Petitioner™) by way
of Information with Murder With Use of’ a Deadly Weapon, Attempt Murder With Use of
a Deadly Weapon. Discharging Fircarm At or Into Structure. Vchicle. Aircraft or
Watercratt. and Possession of Firearm by Ex-Felon.

2, On October 7. 2013, pursuant to negotiations, Petitioner entered into a
Guilty Plea Agreement ("GPA™) with the State, wherein, he agreed to plead guilty to onc
count of Murder (Second Degrec) With Use of a Deadly Weapon, The same day. the
court conducted a plea canvass on the record and thereafter accepted Petitioner’s plea. An
Amended Inlformation was tiled in open court reflecting the charge contained in the GPA.

3. On December 10, 2013, Petitioner was sentenced to life imprisonment in
the Nevada Department of Corrections with parole eligibility after ten vears, plus a
consecutive sentence of @ maximum of 240 months and a minimum ol 96 months for the
deadly weapon cnhancement. Petitioner reccived 293 days credit for time served.
Judgment of Conviction was filed on December 30. 2013. Petitioner did not file a direct
appeal.

4. On May 15, 2014, Petitioner filed a Motion 1o Withdraw Counsel. On
June 12, 2014, the Motion was granted.

5. On November 12, 2014, Petitioner filed a Motion for Appointment of
Counsel and Request {or Ividentiary Hearing. The State filed its response on November
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25, 2014. On December 4, 2014, the court denied the motion, finding the request for
evidentiary hearing was made prematurely and could be renewed in a Petition for Writ of
Habeas Corpus (Post-Conviction).

6. On December 10, 2014, Petitioner filed a Motion to Withdraw Plea. On
December 22, 2014, the State filed an opposition. On January 6, 2015, the district court
denied Petitioner’s motion. The district court filed its order on January 16, 20135,

7. On March 30, 2015, Pctitioner filed a Petition for Writ of Habceas Corpus
(Post-Conviction). On July 31, 2015, the Statc filed its response. A hearing was held on
August 4, 2015 and the Petition was denied. The court’s Findings of Fact, Conclusions of
[Law, and Order was hled on September 14, 2013,

8. On October 6. 2015, Petitioner filed a Notice of Appeal. On April 14,
2016, the Supreme Court of Nevada affirmed the district court’s denial of the Petition for
Writ of [Habcas Corpus (Post-Conviction). Remittitur issued on May 9, 2016.

9, On October 28. 20135, Petitioner filed a Motion for Records/Court Case
Documents. A hearing was held on November 19, 2015 and the motion was granted in
part. The district coun filed its order on December 3, 2015.

10. On fanuary 21, 2016, Petitioner {iled a Motion for Records/Court Case
Documents. On February 17, 2016, the State filed its response. A hearing was held on
February 23, 2015 and the motion was denied. The district court filed its order on March
2, 2016.

11, On March 8, 2016, Petitioner filed a Motion for Withdrawal of Attorney
of Record or in the Alternative, Request for Records/Court Case Documents. On March
11,2016, the State filed its reply. A hearing was held on March 29, 2016 and the motion
was denied. The district court filed its order on April 12, 2016,

12. On October 6. 2017, Petitioner filed a Motion to Withdraw Counsel. A
hearing was held on October 31, 2017 and the motion was granted. The district court
filed 1ts order on November 14, 2017.

13, On December 11, 2017, Petitioner filed a Motion to Modify Sentence. On
December 26, 2017, the State filed its opposition. A hearing was held on January 2, 2018
and the motion was denied. The district court filed its order on January 8, 2018.

14, On December 29, 2017, Petitioner filed a Motion to Compel. A hearing
was held on January 23, 2018 and the motion was granted. The district court filed its
order on February 2, 2018.

15. On June 6, 2018, Petitioner filed a Motion to Compel. A hearing was held

on June 28, 2018 and the court ordered a show causce hearing. Show cause hearings were
held on July 31, 2018, August 2, 2018 and September 4, 2018 and were all continued for

92




e ~1 @ U R W N e

[a—y
o= N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

MICHELLE LEAVITT
DISTRICT JUDGE

DEFARTMENT TWELVE
LAS VEGAS, NEVADA B3155

counsel 1o appear. On September 11, 2018, counse! appeared and confirmed the file was
turncd over to the Petitioner.

i6. On October 1, 2018, Petitioner filed a Motion for Order to Show Cause
Contempt of Court and Monetary Sanctions. A hearing was held on November 6, 2018
and the court ordered the motion 1aken off calendar because the file was turned over.,

17. On November 26, 2018, Petitioner filed a Notice of Appeal. On December
17, 2018, the Supreme Court of Nevada dismissed the appeal. Remittitur issued on
Januarv 11, 2019.

18. On February 25, 2019, Petitioner filed a second Petition for Writ of
Habeas Corpus (Post-Conviction). On April 12, 2019, the district court filed Findings of
Fact. Conclusions of Law, and Order denying the Petition as successive and time-barred.

19.  On May 10, 2019, Petitioner filed a Notice of Appeal. On December 20,
2019, the Suprcme Court of Nevada affirmed the district court’s denial of the second
Petition for Writ of Habeas Corpus (Post-Conviction). Remittitur issued on January 14,
2020.

20. On December 2, 2021, Petitioner filed the instant (third) Petition for Writ
of Habeas Corpus (Post-Conviction).

21.  Absent good cause for the failure to present the claim in a prior petition or
for presenting the claim again, and actual prejudice. the petition must be dismissed.

CONCLUSIONS OF LAW

. NRS 34.726(1). governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year afier entry of the
judgment of conviction or. if an appeal has been taken from the judgment, within 1 year
after the Supreme Court issues its remittitur.” Late-filing of a petition may be excused
from procedural default if the Petitioner can establish good cause for delay in bringing
the claim. /d. Good cause for late-filing consists of a showing that: (1) “delay 1s not the
fault of the petitioner’; and (2) “dismissal of the petition as untimely will unduly
prejudice the petitioner.” Id. at {(1){a)-(b).

2. To avoid dismissal, the petitioner must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and actual prejudice. See
State v. District Court, 121 Nev, 225,232,112 P.3d 1070, 1074 (2003).

3. In order 1o demonstratc good cause, a petitioncr must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules. Harhaway v. State. 119 Nev. 248,252, 71 P.3d 503, 506 (2003).
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4. The court may excusc the tailure to show good cause where the prejudice
from a failure to consider the claim amounts to a fundamental miscarriage of justice.
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

5. An impediment external to the defense may be demonstrated by a showing
“that the factual or legal basis for a claim was not reasonably available to counsel, or that
some interference by officials.” made compliance impracticable.”™ Hathaway v. State,
119 Nev. 248, 232, 71 P.3d 503. 506 (2003) (quoting Murray v. Carrier. 477 1.8, 478,
488 (1986).

6. NRS 34 810(2). governing “Additional rcasons for dismissal of petition,”
requires that ~[a] sccond or successive petition must be dismissed if the judge or justice
determines that 1t fails to allege new or different grounds for relief and that the prior
determination was on the merits or, it new and different grounds arce alleged, the judge or
justice finds that the failure of the petitioner to asscrt those grounds in a prior petition
constituted an abuse of the writ.”

7. ‘The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing 10 present a claim or for presenting a claim again
and actual prejudice. NRS 34.810(3). See also State v. flaberstroh. 119 Nev. 173, 181, 69
P.3d 676, 681 (2003).

8. A court must dismiss a habeas petition if it presents claims that either were
presented in an carlier proceeding or could have been presented in an earlier proceeding,.
unless the court finds both causc for failing to present the claims carlier or for raising
them again and actual prejudice to the petitioner. Evans v State, 117 Nev. 609, 621-622,
28 P.3d 498. 507 (2001).

9. Unlike initial petitions which certainly require a carcful review of the
record, successive petitions may be dismissed based solely on the face of the petition.
Fordv. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1993).

10.  Application of the statutory procedural detault rules to post-conviction
habeas petitions is mandatory. Stare v. District Court (Riker). 121 Nev. 225, 231, 112
P.3d 1670, 1074 (2005).

11. Meritless, successive and untimety petitions clog the court system and
undermine the tinality of convictions. Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944,
950 (1994},

12, Petitioner had onc year from December 30, 2013, the date the Judgement
of Conviction was filed, 10 file a Petition for Writ of llabeas Corpus (Post-Conviction).
‘The instant Petition was filed over seven years after the Judgement of Conviction was
filed. As such. the instant petition is untimely. Absent good cause and prejudice, the
instant petition is time barred and must be dismissed.
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13. The instant petition is a successive petition, and therefore is also subject
to dismissal pursuant to NRS 34.810(2). The petition must be dismissed if petiioner
failed to allege new or ditferent grounds for relief and the prior determination was on the
merits or. if new and different grounds arc raised in the petition and the court determines
the failure of the petitioner 10 assert those grounds in a prior petition constituted an abuse
of the writ. Absent good causc for the failure to present the claim in a prior petition or
for presenting the claim again, and actual prejudice. the petition must be dismissed.

14. Petitioner failed to establish good cause for filing the instant Petition more
than seven years after the Judgment of Conviction was filed. Further, the Petition raises
some new or different claims; however, the court finds the failure to assert those claims
in a previous petition constitutes an abusc of the writ,

15.  Petitioner failed to demonstrate prejudice to the petitioner which would
amount to a fundamental miscarriage of justice. Pellegrini v. State, 117 Nev. 860, 887, 34
P.3d 519,537 (2001).

6.  Accordingly. the Petition is time barred. The Petition is a successive
petition and constitutes an abusc of the writ.

ORDER

THERFORE. IT IS HEREBY ORDERED that the Petition for Writ of Habeas
Corpus (Post-Conviction) shall be, and it is. hereby DENIED.

Dated this day of December 2021,

Dated this 17th day of December, 2021

MICHELLE LEAVITT
DEBRIEBSHIWRAB/UDGL:

D> MRChBITENéavilt X 11

1RSI Goum dudde DISTRICT
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CERTIFICATE OF MAILING

I hereby certity that on the date tiled, | placed a copy of the Order for Petition for

Writ of Habeas Corpus (Post-Conviction) in the U8, Mail, postage prepaid to:

I'rank Hearring #1006445
Norther Nevada Correctional Center

P.O. Box 700
Carson City, NV 89702

Aaron lFord

Nevada Attorney General
555 k. Washington. Suite 3900
l.as Vegas, NV 89101-1068

A-19-790102-W
Frank Hearring
VS,

The State ot Nevada
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Steven B. Wollson

Clark County District Attorney
200 Lewis Avenue

Las Vegas, Nevada 89155

==

Pamela Osterman

Judicial Executive Assistant
Department X1

Eighth Judicial District Court
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Frank Hearring, Plaintiff(s) CASE NO: A-19-790102-W
Vs, DEPT. NO. Department 12

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 12/20/2021

Frank Hearring WSCC

P.O. Box 7007
Carson City, NV, 89702
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Electronically Filed
12/20/2021 3:08 PM

Steven D. Grierson

CLERE OF THE COj EE

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK HEARRING,
Case No: A-19-790102-W
Petitioner,
Dept No: XII
Vs,
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on December 17, 2021, the court entered a decision or order in this matter,

a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish te appeal. you

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on December 20, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 20 day of December 2021, [ served a copy of this Notice of Entry on the

following:

M By e-mail:

Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

® The United States mail addressed as follows:

Frank Hearring # 1006445
P.0O. Box 7000
Carson City, NV 89702

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

-1-
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Electronically Filed

E12.--"17".--"2(]21 151 PM

CLERK OF THE GOURT
ORDR
EIGHTH JUDICIAL DISTRICT
CLARK COUNTY,NEVADA
FRANK HEARRING, ; Case No.: A-19-790102-W
Petitioner, ; DEPT. No.: XII
Vs, y (Third Petition)
)
STATE OF NEVADA, ;
Respondent. ;

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

FINDINGS Ol FACT

l. On July 15, 2013, the State charged Frank Hearring (“Petitioner™) by way
of Information with Murder With Use of’ a Deadly Weapon, Attempt Murder With Use of
a Deadly Weapon. Discharging Fircarm At or Into Structure. Vchicle. Aircraft or
Watercratt. and Possession of Firearm by Ex-Felon.

2, On October 7. 2013, pursuant to negotiations, Petitioner entered into a
Guilty Plea Agreement ("GPA™) with the State, wherein, he agreed to plead guilty to onc
count of Murder (Second Degrec) With Use of a Deadly Weapon, The same day. the
court conducted a plea canvass on the record and thereafter accepted Petitioner’s plea. An
Amended Inlformation was tiled in open court reflecting the charge contained in the GPA.

3. On December 10, 2013, Petitioner was sentenced to life imprisonment in
the Nevada Department of Corrections with parole eligibility after ten vears, plus a
consecutive sentence of @ maximum of 240 months and a minimum ol 96 months for the
deadly weapon cnhancement. Petitioner reccived 293 days credit for time served.
Judgment of Conviction was filed on December 30. 2013. Petitioner did not file a direct
appeal.

4. On May 15, 2014, Petitioner filed a Motion 1o Withdraw Counsel. On
June 12, 2014, the Motion was granted.

5. On November 12, 2014, Petitioner filed a Motion for Appointment of
Counsel and Request {or Ividentiary Hearing. The State filed its response on November
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25, 2014. On December 4, 2014, the court denied the motion, finding the request for
evidentiary hearing was made prematurely and could be renewed in a Petition for Writ of
Habeas Corpus (Post-Conviction).

6. On December 10, 2014, Petitioner filed a Motion to Withdraw Plea. On
December 22, 2014, the State filed an opposition. On January 6, 2015, the district court
denied Petitioner’s motion. The district court filed its order on January 16, 20135,

7. On March 30, 2015, Pctitioner filed a Petition for Writ of Habceas Corpus
(Post-Conviction). On July 31, 2015, the Statc filed its response. A hearing was held on
August 4, 2015 and the Petition was denied. The court’s Findings of Fact, Conclusions of
[Law, and Order was hled on September 14, 2013,

8. On October 6. 2015, Petitioner filed a Notice of Appeal. On April 14,
2016, the Supreme Court of Nevada affirmed the district court’s denial of the Petition for
Writ of [Habcas Corpus (Post-Conviction). Remittitur issued on May 9, 2016.

9, On October 28. 20135, Petitioner filed a Motion for Records/Court Case
Documents. A hearing was held on November 19, 2015 and the motion was granted in
part. The district coun filed its order on December 3, 2015.

10. On fanuary 21, 2016, Petitioner {iled a Motion for Records/Court Case
Documents. On February 17, 2016, the State filed its response. A hearing was held on
February 23, 2015 and the motion was denied. The district court filed its order on March
2, 2016.

11, On March 8, 2016, Petitioner filed a Motion for Withdrawal of Attorney
of Record or in the Alternative, Request for Records/Court Case Documents. On March
11,2016, the State filed its reply. A hearing was held on March 29, 2016 and the motion
was denied. The district court filed its order on April 12, 2016,

12. On October 6. 2017, Petitioner filed a Motion to Withdraw Counsel. A
hearing was held on October 31, 2017 and the motion was granted. The district court
filed 1ts order on November 14, 2017.

13, On December 11, 2017, Petitioner filed a Motion to Modify Sentence. On
December 26, 2017, the State filed its opposition. A hearing was held on January 2, 2018
and the motion was denied. The district court filed its order on January 8, 2018.

14, On December 29, 2017, Petitioner filed a Motion to Compel. A hearing
was held on January 23, 2018 and the motion was granted. The district court filed its
order on February 2, 2018.

15. On June 6, 2018, Petitioner filed a Motion to Compel. A hearing was held

on June 28, 2018 and the court ordered a show causce hearing. Show cause hearings were
held on July 31, 2018, August 2, 2018 and September 4, 2018 and were all continued for
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counsel 1o appear. On September 11, 2018, counse! appeared and confirmed the file was
turncd over to the Petitioner.

i6. On October 1, 2018, Petitioner filed a Motion for Order to Show Cause
Contempt of Court and Monetary Sanctions. A hearing was held on November 6, 2018
and the court ordered the motion 1aken off calendar because the file was turned over.,

17. On November 26, 2018, Petitioner filed a Notice of Appeal. On December
17, 2018, the Supreme Court of Nevada dismissed the appeal. Remittitur issued on
Januarv 11, 2019.

18. On February 25, 2019, Petitioner filed a second Petition for Writ of
Habeas Corpus (Post-Conviction). On April 12, 2019, the district court filed Findings of
Fact. Conclusions of Law, and Order denying the Petition as successive and time-barred.

19.  On May 10, 2019, Petitioner filed a Notice of Appeal. On December 20,
2019, the Suprcme Court of Nevada affirmed the district court’s denial of the second
Petition for Writ of Habeas Corpus (Post-Conviction). Remittitur issued on January 14,
2020.

20. On December 2, 2021, Petitioner filed the instant (third) Petition for Writ
of Habeas Corpus (Post-Conviction).

21.  Absent good cause for the failure to present the claim in a prior petition or
for presenting the claim again, and actual prejudice. the petition must be dismissed.

CONCLUSIONS OF LAW

. NRS 34.726(1). governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year afier entry of the
judgment of conviction or. if an appeal has been taken from the judgment, within 1 year
after the Supreme Court issues its remittitur.” Late-filing of a petition may be excused
from procedural default if the Petitioner can establish good cause for delay in bringing
the claim. /d. Good cause for late-filing consists of a showing that: (1) “delay 1s not the
fault of the petitioner’; and (2) “dismissal of the petition as untimely will unduly
prejudice the petitioner.” Id. at {(1){a)-(b).

2. To avoid dismissal, the petitioner must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and actual prejudice. See
State v. District Court, 121 Nev, 225,232,112 P.3d 1070, 1074 (2003).

3. In order 1o demonstratc good cause, a petitioncr must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules. Harhaway v. State. 119 Nev. 248,252, 71 P.3d 503, 506 (2003).
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4. The court may excusc the tailure to show good cause where the prejudice
from a failure to consider the claim amounts to a fundamental miscarriage of justice.
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

5. An impediment external to the defense may be demonstrated by a showing
“that the factual or legal basis for a claim was not reasonably available to counsel, or that
some interference by officials.” made compliance impracticable.”™ Hathaway v. State,
119 Nev. 248, 232, 71 P.3d 503. 506 (2003) (quoting Murray v. Carrier. 477 1.8, 478,
488 (1986).

6. NRS 34 810(2). governing “Additional rcasons for dismissal of petition,”
requires that ~[a] sccond or successive petition must be dismissed if the judge or justice
determines that 1t fails to allege new or different grounds for relief and that the prior
determination was on the merits or, it new and different grounds arce alleged, the judge or
justice finds that the failure of the petitioner to asscrt those grounds in a prior petition
constituted an abuse of the writ.”

7. ‘The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing 10 present a claim or for presenting a claim again
and actual prejudice. NRS 34.810(3). See also State v. flaberstroh. 119 Nev. 173, 181, 69
P.3d 676, 681 (2003).

8. A court must dismiss a habeas petition if it presents claims that either were
presented in an carlier proceeding or could have been presented in an earlier proceeding,.
unless the court finds both causc for failing to present the claims carlier or for raising
them again and actual prejudice to the petitioner. Evans v State, 117 Nev. 609, 621-622,
28 P.3d 498. 507 (2001).

9. Unlike initial petitions which certainly require a carcful review of the
record, successive petitions may be dismissed based solely on the face of the petition.
Fordv. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1993).

10.  Application of the statutory procedural detault rules to post-conviction
habeas petitions is mandatory. Stare v. District Court (Riker). 121 Nev. 225, 231, 112
P.3d 1670, 1074 (2005).

11. Meritless, successive and untimety petitions clog the court system and
undermine the tinality of convictions. Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944,
950 (1994},

12, Petitioner had onc year from December 30, 2013, the date the Judgement
of Conviction was filed, 10 file a Petition for Writ of llabeas Corpus (Post-Conviction).
‘The instant Petition was filed over seven years after the Judgement of Conviction was
filed. As such. the instant petition is untimely. Absent good cause and prejudice, the
instant petition is time barred and must be dismissed.
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13. The instant petition is a successive petition, and therefore is also subject
to dismissal pursuant to NRS 34.810(2). The petition must be dismissed if petiioner
failed to allege new or ditferent grounds for relief and the prior determination was on the
merits or. if new and different grounds arc raised in the petition and the court determines
the failure of the petitioner 10 assert those grounds in a prior petition constituted an abuse
of the writ. Absent good causc for the failure to present the claim in a prior petition or
for presenting the claim again, and actual prejudice. the petition must be dismissed.

14. Petitioner failed to establish good cause for filing the instant Petition more
than seven years after the Judgment of Conviction was filed. Further, the Petition raises
some new or different claims; however, the court finds the failure to assert those claims
in a previous petition constitutes an abusc of the writ,

15.  Petitioner failed to demonstrate prejudice to the petitioner which would
amount to a fundamental miscarriage of justice. Pellegrini v. State, 117 Nev. 860, 887, 34
P.3d 519,537 (2001).

6.  Accordingly. the Petition is time barred. The Petition is a successive
petition and constitutes an abusc of the writ.

ORDER

THERFORE. IT IS HEREBY ORDERED that the Petition for Writ of Habeas
Corpus (Post-Conviction) shall be, and it is. hereby DENIED.

Dated this day of December 2021,

Dated this 17th day of December, 2021

MICHELLE LEAVITT
DEBRIEBSHIWRAB/UDGL:

D> MRChBITENéavilt X 11

1RSI Goum dudde DISTRICT
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CERTIFICATE OF MAILING

I hereby certity that on the date tiled, | placed a copy of the Order for Petition for

Writ of Habeas Corpus (Post-Conviction) in the U8, Mail, postage prepaid to:

I'rank Hearring #1006445
Norther Nevada Correctional Center

P.O. Box 700
Carson City, NV 89702

Aaron lFord

Nevada Attorney General
555 k. Washington. Suite 3900
l.as Vegas, NV 89101-1068

A-19-790102-W
Frank Hearring
VS,

The State ot Nevada
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Steven B. Wollson

Clark County District Attorney
200 Lewis Avenue

Las Vegas, Nevada 89155

==

Pamela Osterman

Judicial Executive Assistant
Department X1

Eighth Judicial District Court
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DISTRICT COURT
CLARK COUNTY, NEVADA

Frank Hearring, Plaintiff(s) CASE NO: A-19-790102-W
Vs, DEPT. NO. Department 12

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 12/20/2021

Frank Hearring WSCC

P.O. Box 7007
Carson City, NV, 89702
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- _ . — Electronically Filed
Fronl /ﬁamf/mgr /000 Y4s 02/16/2022
(Name / Pr1soner 1D. &x{mber) W 9%_«_;_

CLERK OF THE COURT

In Proper Person

—n The E'E”LL#L EJ()OA’(’/("C%/CBVL?/’V:C?L (20—

Case No.: 4’/(;’7‘%&/()2-—:‘)

7{1/22‘/7,{, /7[1%‘//”1// nj,_

Plaintiff/Petitioner, Dept No.: >(7 [
NOTICE OF MOTION
Stats 0 Movada or M
Defendant/Respondent.

DATE OF HEARING:

TIME OF HEARING:

TO: 14{0@&6%/ 72 VUAC OU;DV&MK/ é)m/# DZ/@,L/
O/M’/&m 7 Ov~ Ol@/ vy~ O VL 71/%/! &uy—f’

NOTICE is hereby given that 7LV a /7/(/ / 7{(’/&7/ r) /};\ , Movant in

the above entitled action, will bring the attached motion for hearing before this

court on (date), at:

(time), or as soon after that time as the matter can be

heard, in court room of the

Courthouse located at

Dated RECEIVED

JAN 24 2077
Submitted by: CLERK OF THE COURT
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Notice: You are required to file a written response to this motion with the Clerk of the Court within
ten (10) days of receipt and to serve a copy of the filed response on the other party. Failure to do so
may result in the requested relief being granted by the Court without hearing prior to the scheduled
hearing.

CERTIFICATE OF SERVICE BY MAIL

/ ¢ .
Pursuantto 772 /Qk /L/f/ﬂl vy V"j ,

+
I hereby certify that I am the Movant named herein and that on this 17 day of

Q /BG{VZ()CU/"?- ,20_22 ,Imailed a true and correct copy. of the foregoing:
/1’;,&,,&@4 / 72 E/; MO/JL'}Q/ éﬁ‘wfdé’@ﬂf /4}9;0%/ )y‘aéz:)',m%myia first

class mail, postage being fully prepaid, by submitting same to the prison legal mail system for

delivery through the U.S. Postal Service, to the following address(es):

w—"

e e, Mo s 0006H™ St 3. /o a
c’i"/f?ﬂj Lele /?fszuq Olard. &L/mi;jzbf'& b A orsnay
2o - Box 1559 200 Lot s)e, v
Elyy WV 5934/ (e w/efgj o My ¥9/ES
.74'011@#\9 g"’ﬁ/ 'l
Neoda 444 ConmaSSE

£. I3JZ(/‘»-5HM‘, 577"&3"/@
3) Ve?;oyg/ MV F9/0/-100Y

Fronk /6/% ye7 &% = /90EYS

Movant, In Proper Person
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Electronically Filed
2/17/2022 9:50 AM
Steven D. Grierson
CLERK OF THE COj EE
1 ||ASTA @ Ei"“‘ o
2
3
4
5
6 IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
7 STATE OF NEVADA IN AND FOR
g THE COUNTY OF CLARK
9
FRANK HEARRING,
10 Case No: A-19-790102-W
Plaintiff(s),
il Dept No: XTI
12 Vs,
13 || STATE OF NEVADA,
14 Defendant(s),
15
16
. CASE APPEAL STATEMENT
18 1. Appellant(s): Frank Hearring
19 2. Judge: Michelle Leavitt
20 3. Appellant(s): Frank Hearring
2l Counsel:
22
Frank Hearring #1006445
23 P.C. Box 1989
Ely, NV 89301
24
55 4. Respondent (s): State of Nevada
2% Counsel:
27 Steven B. Wolfson, District Attorney Aaron D. Ford, Attorney General
200 Lewis Ave. 555 E. Washington Ave., Ste. 3900
28 Las Vegas, NV 89155-2212 Las Vegas, NV 89101-1068
A-19-790102-W A
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5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: February 25, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: Yes

Supreme Court Docket Number(s): 78791
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 17 day of February 2022.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Frank Hearring

A-19-790102-W

110




Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated March 3, 2022, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 110.

FRANK HEARRING,
Plaintiff(s), Case No: A-19-790102-W
vs. Dept. No: XII
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 14 day of March 2022.

Steven D. Grierson, Clerk of the Court

MWWW

Heather Ungermann, Deputy Clerk




