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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

 

IN THE MATTER OF THE 

DETERMINATION OF THE RELATIVE 

RIGHTS IN AND TO ALL WATERS, 

BOTH SURFACE AND 

UNDERGROUND, LOCATED WITHIN 

THE DIAMOND VALLEY 

HYDROGRAPHIC BASIN 10-153, 

EUREKA AND ELKO COUNTIES, 

NEVADA. 

 

  

 

 

 

Supreme Court No. 84275 

District Court Case No. CV-2002009 

 

THE STATE OF NEVADA 

DEPARTMENT OF CONSERVATION 

AND NATURAL RESOURCES, 

DIVISION OF WATER RESOURCES; 

and ADAM SULLIVAN, P.E., STATE 

ENGINEER, 

 Appellants, 

 

 vs. 

 

SOLARLJOS, LLC; DANIEL S. 

VENTURACCI; AMANDA L. 

VENTURACCI; CHAD D. BLISS; 

ROSIE J. BLISS; WILFRED BAILEY 

AND CAROLYN BAILEY, TRUSTEES 

OF THE WILFRED AND CAROLYN 

BAILEY FAMILY TRUST DATED 

FEBRUARY 20, 2018; EUREKA 

COUNTY; JAMES E. BAUMANN; 

VERA L. BAUMANN; NORMAN C. 

FITZWATER; KINDY L. FITZWATER; 

ARC DOME PARTNERS, LLC; 

ROBERT F. BECK AND KAREN A. 

BECK, TRUSTEES OF THE BECK 

FAMILY TRUST DATED APRIL 1, 

2005; IRA R. RENNER; MONTIRA 

RENNER; SADLER RANCH, LLC; 
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MW CATTLE, LLC; UNITED STATES 

DEPARTMENT OF INTERIOR, 

BUREAU OF LAND MANAGEMENT; 

PETER GOICOECHEA; and GLADY 

GOICOECHEA, 

 Respondents. 

 

EMERGENCY MOTION UNDER NRAP 27(e) 

FOR STAY OF DISTRICT COURT’S CORRECTED ORDER GRANTING 

SOLARLJOS, LLC’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

AND STAY OF ADJUDICATION PROCEEDINGS PENDING APPEAL 

AND REQUEST FOR TEMPORARY STAY PENDING DECISION ON 

UNDERLYING MOTION FOR STAY 

 

IMMEDIATE ACTION REQUESTED 

 

 Appellant, the State of Nevada, Department of Conservation and Natural 

Resources, Division of Water Resources, and Adam Sullivan, P.E., in his capacity 

as the Nevada State Engineer (hereafter “State Engineer”), by and through counsel, 

Nevada Attorney General Aaron D. Ford, Senior Deputy Attorney General 

James N. Bolotin, and Deputy Attorney General Ian Carr hereby files this Motion 

requesting a stay of the district court’s corrected order granting Solarljos, LLC’s 

motion for partial summary judgment (“Order Granting Partial Summary 

Judgment”) and requesting a stay of the adjudication proceedings as a whole 

pending this appeal on an emergency basis.  This Motion is based upon the 

following points and authorities, and all pleadings and papers on file in this case. 

/ / / 

/ / / 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. BACKGROUND FOR STAY REQUEST 

The underlying appeal in this case stems from an interlocutory order in the 

Matter of the Determination of the Relative Rights in and to All Waters, both 

Surface and Underground, Located Within the Diamond Valley Hydrographic 

Basin No. 10-153, Eureka and Elko Counties, Nevada (hereafter the “Diamond 

Valley Adjudication”).  In Nevada, water law proceedings, particularly those 

related to adjudications, are “special in character, and the provisions of such law 

not only lay down the method of procedure but strictly limits it to that provided.”  

Application of Filippini, 66 Nev. 17, 27, 202 P.2d 535, 540 (1949).  In adjudication 

proceedings, all parties filing claims and exceptions during the adjudication 

process are considered adverse.  In re Water Rights in Silver Creek and its 

Tributaries, in Lander Cty., 57 Nev. 232, 61 P.2d 987, 989 (1936) (“all claimants 

or water users in an adjudication proceeding under the act are adverse”).  However, 

the State Engineer’s role is more akin to a special master or referee, who compiles 

and files the Order of Determination, rather than a party who is adverse to the 

interests of the claimants/water users.  See Pitt v. Scrugham, 44 Nev. 418, 195 P. 

1101, 1104 (1921) (“the state engineer and district courts are to act as co–ordinate 

agencies to effect, with the least possible expense, a speedy determination, for 

administrative purposes, of the relative rights of various claimants to the waters of 
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a stream or stream system, in order to make water do its full duty; that it may not 

be wasted, and that it shall be employed to the fullest extent. Since the state 

engineer in the instant case, as an administrative officer, was only proceeding to do 

what the court might require him to do in the Anker Case, the averments of the 

complaint relative to its pendency furnish no ground for injunctive relief”) 

(emphasis added); see also James H. Davenport, Nevada Water Law (2003) 

at 106–107. 

The State Engineer on numerous occasions reiterated what he believes to be 

his proper role in the adjudication process, including as early as April 27, 2020, in 

his Notice to the Court (see Exhibit 1) and during a status conference held on the 

record on August 25, 2020.1  This position was reiterated over the course of the 

adjudication, and seemingly confirmed by the district court.  See, e.g., State 

Engineer’s Limited Non-Opposition to Eureka County’s Motion Regarding Scope 

of Hearing, p. 2, attached hereto as Exhibit 2; State Engineer’s Pre-Trial Brief for 

the Hearing on Exceptions filed by Sadler Ranch and MW Cattle, attached hereto 

as Exhibit 3; and Order Granting Eureka County’s Motion to Intervene, p. 10, 

attached hereto as Exhibit 4.   

Despite these facts and controlling law, the district court rejected the State 

Engineer’s arguments against Solarljos, LLC’s NRCP 54(b) motion seeking to 

 
1 The State Engineer is in the process of obtaining a transcript from the 

August 25, 2020, hearing.  
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certify as final the Order Granting Partial Summary Judgment.  See Order Granting 

Solarljos, LLC’s Motion for Certification of Judgment on Solarljos, LLC’s 

Exception in this Adjudication Proceeding, attached hereto as Exhibit 5; see also 

State Engineer’s Response to Solarljos LLC’s Request/Motion for Certification of 

Summary Judgment Pursuant to NRCP 54(b), attached hereto as Exhibit 6.  

Furthermore, despite the State Engineer’s unique role and the special character of 

the procedure in adjudication proceedings under NRS Chapter 533, the district 

court permitted discovery and dispositive motion practice in these proceedings 

despite the absence of any applicable procedure prescribed by NRS Chapter 533.  

NRS 533.170(2) states that no other pleadings should be filed in the cause besides 

the Order of Determination and exceptions thereto.  NRS 533.170(3) requires that 

a hearing be held even if no exceptions are filed, and NRS 533.170(4) requires that 

parties who filed exceptions shall have those heard at the time set for hearing “until 

such exceptions are disposed of.”  The only provision regarding depositions in the 

adjudication statutes is NRS 533.150, and that is related to State Engineer’s 

evidence gathering process in hearing objections to the preliminary order of 

determination.   

While NRS 533.170(5) states that the hearing on exceptions to the order of 

determination, and testimony taken thereunder, “shall be as nearly as may be in 

accordance with the Nevada Rules of Civil Procedure,” this does not mean that the 
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entire adjudication must adhere to all aspects of standard civil practice, as that 

would render much of NRS 533.087 through NRS 533.320, as well as the 

previously cited portions of Application of Filippini, meaningless.2  In fact, in 

response to Solarljos, LLC’s NRCP 54(b) motion, the State Engineer argued that 

NRCP 54(b) should not be applied to adjudications at all.  See Exhibit 6.   

Thus, the State Engineer believes that the district court has erred through its 

imposed procedure throughout this adjudication, as illustrated in the now 

appealable Order Granting Partial Summary Judgment for Solarljos, LLC.  Further, 

the State Engineer simultaneously files a Motion with this Court to determine 

whether NRCP 54(b) certification was appropriately granted by the district court 

pursuant to Fernandez v. Infusaid Corp., 110 Nev. 187, 871 P.2d 292 (1994). 

The State Engineer is especially troubled that the district court granted 

Solarljos’s partial motion for summary judgment, at least in part, on the basis that 

“no oppositions were filed to Solarljos’ Motion for Partial Summary Judgment” 

despite the State Engineer’s unique role in these proceedings and repeated position 

on the record and in filings that the Order of Determination and evidence filed 

therewith stand on their own merits and that the State Engineer is here to assist the 

district court.  See Order Granting Partial Summary Judgment, p. 1, ll. 15–17; 

 
2 Nevada courts endeavor to interpret statutes as a whole, so as not to render 

any provisions superfluous or nugatory.  See Rural Tel. Co. v. PUCN, 133 Nev. 387, 

389, 398 P.3d 909, 911 (2017) (internal citation omitted). 
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see also Exhibit 2, p. 2; Exhibit 3.  The district court also subsequently indicated 

that it “overturned” the State Engineer’s Order of Determination because “the State 

Engineer based his decision on evidence that was never made part of the record.”  

See Exhibit 5, p. 4, ll. 18–20.  This is despite the State Engineer’s clear compliance 

with NRS 533.165(1) thus making the Order of Determination, “together with the 

copies of the original evidence and transcript of testimony filed with, or taken 

before, the State Engineer, duly certified by the State Engineer” part of the court’s 

record for purposes of this proceeding.  This presented a clear fact issue.  

Lastly, the State Engineer remains concerned that, in his reading, the law 

requires, after the hearing on exceptions, a single decree affirming or modifying 

the State Engineer’s Order of Determination.  NRS 533.185(1).  The State 

Engineer maintains that all claims asserted in an adjudication are so closely related 

that the Nevada Supreme Court is now tasked with deciding important issues still 

pending in the district court, and there are also significant logistical challenges 

associated with the district court issuing essentially separate “miniature” decrees 

given the State Engineer’s role as an officer of the district court in distributing the 

water of Diamond Valley “pursuant to the order of determination or under and 

pursuant to the decree of the court.”  NRS 533.220(1).   

For these reasons, the State Engineer respectfully requests a stay of the 

Order Granting Partial Summary Judgment as well as a stay of the entirety of the 
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district court adjudication proceedings to get clarification on these issues from this 

Court.3  This stay will prevent the district court and all parties from expending 

additional time and resources on the adjudication proceedings that are potentially 

subject to reversal. 

The State Engineer requests immediate action on this Emergency Motion 

because Solarljos, LLC, based on the Order Granting Partial Summary Judgment, 

could start immediately making use of water that exceeds that granted in the Order 

of Determination, which was awarded through the procedures the State Engineer 

 
3 The State Engineer sought this relief first in the district court, and such relief 

was denied in an order entered February 24, 2022.  See District Court’s Order 

Denying State Engineer’s Motion for Stay of Corrected Order Granting Solarljos, 

LLC’s Motion for Partial Summary Judgment Pending Appeal; Order Denying 

Motion for Stay of Entirety of These Adjudication Proceedings Pending Appeal 

(“Order Denying Motion for Stay”), attached hereto as Exhibit 7.  The district court 

now states it is going to issue a single decree moving forward, as opposed to separate 

decrees as it did for Solarljos, LLC.  Exhibit 7, pp. 8–9.  However, the district court 

again states that “if no discovery were allowed, the evidentiary hearing under 

NRS 533.170 would be relegated to trial by ambush.”  Id., p. 6.  This conflicts with 

the plain language of NRS 533.170 that requires exceptions to the Order of 

Determination to be filed a mere 5 days before the hearing on exceptions, and is 

indicative of the State Engineer’s concerns with the procedures used at the district 

court.  Further, the State Engineer did not waive his procedural arguments as he made 

them known to the district court and all parties at a hearing held on August 25, 2020, 

prior to the issuance of the district court’s December 10, 2020, order regarding case 

procedures.  Lastly, while the State Engineer does not waive his argument that 

dispositive motions are inappropriate in statutory adjudication proceedings, the 

motion for summary judgment at issue in In re Determination of Relative Rights in 

and to Waters of Franktown Creek, Washoe Cty., was filed by Marlette Lake 

Company and opposed and appealed by Franktown Creek Irrigation Company, Inc., 

77 Nev. 348, 350, 364 P.2d 1069, 1071 (1961).  That was a dispositive motion 

between adverse water users, not a unilateral dispositive motion against the State 

Engineer’s Order of Determination.  Id. 
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challenges in his appeal.  Further, there are upcoming hearings on other exceptions 

scheduled for March 3–4, 2022, March 8–10, 2022, and continuing for 2 to 3 days 

each week through the second to last week of April 2022.  These upcoming 

hearings threaten to compound the procedural concerns that the State Engineer 

raises in this appeal.  Further, the district court’s order denying the State 

Engineer’s Motion for Stay brings into direct question what the State Engineer’s 

role should be in these upcoming hearings.  See Exhibit 7.   

II. ARGUMENT 

A. This Court Should Stay the Operation of the Order Granting 

Partial Summary Judgment to Solarljos, LLC and Should Stay 

the Diamond Valley Adjudication Pending Appeal 

 

The State Engineer seeks to preserve the status quo as set out in his Order of 

Determination during the pendency of this appeal, while also seeking to reserve the 

resources of the parties and the district court while he seeks clarification from the 

Supreme Court on the procedures utilized in this adjudication for all claimants that 

resulted in the appealed order specifically related to Solarljos, LLC, pursuant to 

NRAP 8. 

In this case, the first factor regarding the potential defeat of the object of the 

State Engineer’s appeal should hold substantial weight.  NRAP 8(c)(1).  “Water in 

Nevada belongs to the public and is a precious and increasingly scarce resource.”  

Bacher v. State Eng’r, 122 Nev. 1110, 1116, 146 P.3d 793, 797 (2006).  The State 
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Engineer and his office put decades of effort into this adjudication, culminating in 

his Order of Determination quantifying the prestatutory vested water claims in 

Diamond Valley and their associated dates of priority.  As is apparent from prior 

litigation in this area, Diamond Valley is one of the most overappropriated and 

overpumped groundwater basins in the State.  See, e.g., Diamond Nat. Res. Prot. & 

Conservation Ass’n, et al. v. Diamond Valley Ranch, LLC, et al., Nevada Supreme 

Court Case No. 81224.  In addition to the district court’s Order Granting Partial 

Summary Judgment thereby approving Solarljos, LLC’s exceptions to the Order of 

Determination, there are other hearings on exceptions that have been completed, 

and others that are scheduled to occur imminently.   

This appeal seeks to maintain the status quo (i.e., distribution of water 

pursuant to the Order of Determination) while this Court reviews the district 

court’s Order Granting Partial Summary Judgment and the procedures used to 

reach that point.  If this stay is denied, the object of the State Engineer’s appeal 

will be defeated as the State’s scarce water resources will be distributed to 

Solarljos, LLC in contravention of the State Engineer’s Order of Determination 

and despite the State Engineer’s concerns that the district court used improper 

procedures to grant their exception.  Further, the other proceedings in this 

adjudication have utilized an identical procedure, and therefore to the extent the 

State Engineer’s appeal is successful, these errors could be compounded should 
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this adjudication continue to move forward at the district court while this appeal is 

pending.  While the district court ultimately disagreed with the State Engineer’s 

Order of Determination and granted Solarljos, LLC’s exception, the State Engineer 

respectfully requests that this Court stay that order as well as the entirety of these 

adjudication proceedings so that water can continue to be divided pursuant to the 

Order of Determination while this appeal is pending; otherwise, the object of the 

appeal will be defeated.  

Furthermore, the State Engineer and the State of Nevada as a whole will 

suffer serious, potentially irreparable, harm should this stay not issue.  First, 

without a stay, should the Supreme Court ultimately reverse the district court’s 

order and direct the district court to alter its procedure moving forward with the 

adjudication, Solarljos, LLC could make use of the scarce water of Diamond 

Valley in excess of their right to do so.  Second, this potentially irreparable harm to 

the State of Nevada could be compounded should the district court continue to rule 

on now-submitted exceptions or yet-to-be-heard exceptions, all of which have 

followed the same procedures that the State Engineer now challenges on appeal.  

The water of all sources of supply within the boundaries of the State of Nevada 

belongs to the public, and the citizens of this State risk being irreparably harmed if 

these waters are distributed incorrectly. 

/ / / 
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Conversely, Solarljos, LLC and the other claimants in this adjudication will 

not suffer serious or irreparable harm if this stay is granted.  There is no irreparable 

harm caused by waiting a short time longer to receive clarification from the 

Nevada Supreme Court, especially considering that these adjudication proceedings 

have been going, off and on, since 1982, and no parties to this adjudication 

requested that the operation of the Order of Determination be stayed pursuant to 

NRS 533.235.  See Order of Determination, p. 4.  The Nevada Supreme Court has 

held that delays or increased costs do not constitute irreparable harm.  See Mikohn 

Gaming Corp. v. McCrea, 120 Nev. 248, 253, 89 P.3d 36, 39 (2004).  Should the 

State Engineer not succeed on appeal, then Solarljos, LLC can use the water to 

which it would then be entitled, and in the meantime can use its water pursuant to 

the Order of Determination.  Thus, entering this stay would not result in serious or 

irreparable harm to any non-moving parties.   

Lastly, regarding the likelihood of success on the merits, the Supreme Court 

has held that where the object of an appeal will be defeated if the stay is denied, a 

stay is generally warranted; however, “the party opposing the stay motion can 

defeat the motion by making a strong showing that appellate relief is unattainable” 

particularly where “the appeal appears frivolous or if the appellant apparently filed 

the stay motion purely for dilatory purposes.”  Id., 120 Nev. at 253, 89 P.3d at 40.  

Here, the water law is unique, such that it provides the State Engineer with a right 
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of appeal in water adjudications.  NRS 533.200 (“Appeals from such decree may 

be taken to the appellate court of competent jurisdiction pursuant to the rules fixed 

by the Supreme Court pursuant to Section 4 of Article 6 of the Nevada 

Constitution by the State Engineer…”).  Further, the State Engineer is appealing 

the district court’s order, and seeking this stay, in good faith, seeking to ensure that 

the State’s water resources are used only to the extent that they were put to 

beneficial use prior to the adoption of Nevada’s water statutes.   

In adjudications, “[t]he ultimate findings of the [S]tate [E]ngineer are 

entitled to great respect” and the State Engineer’s appeal will focus on his position 

that the district court has not treated his findings accordingly.  See Scossa v. 

Church, 43 Nev. 407, 187 P. 1004, 1005 (1920).  Additionally, the procedures laid 

down by the water law are “special in character, and the provisions of such law not 

only lay down the method of procedure but strictly limits it to that provided.”  See 

Application of Filippini, 66 Nev. at 27, 202 P.2d at 540.  The State Engineer’s 

appeal intends to argue that this adjudication has strayed from these mandatory 

provisions.  Based on this, the State Engineer believes he has a high likelihood of 

success on the merits.  In any event, this factor should not be given as much 

weight at this stage of the case as the others that clearly weigh in favor of this 

requested stay. 

/ / / 
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III. CONCLUSION 

Here, the State Engineer is appealing the district court’s Order Granting 

Partial Summary Judgment, as certified final per the order granting Solarljos, 

LLC’s NRCP 54(b) motion.  However, the purpose of this appeal will be defeated 

if the operation of the Order of Determination is not enforced during the pendency 

of the appeal.  It is also likely that the State Engineer, and the State of Nevada as a 

whole, will suffer serious, irreparable injury due to potential use of Nevada’s water 

resources in excess of the parties’ entitlements to do so, and that this error will 

likely be compounded as the additional determinations are made with respect to 

other claimant’s vested claims.  Therefore, and based on the foregoing, the State 

Engineer respectfully requests that this Court grant this Motion and stay both the 

order granting partial summary judgment and the entirety of the adjudication 

proceedings in Diamond Valley pending the State Engineer’s appeal. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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Lastly, given the emergency nature of this Motion and aforementioned 

concerns regarding upcoming hearings and potential water use, the State Engineer 

respectfully requests a temporary administrative stay pending the briefing and 

decision on this Motion for Stay.   

 RESPECTFULLY SUBMITTED this 25th day of February, 2022. 

 

 AARON D. FORD 

 Attorney General 

 

 By: /s/ James N. Bolotin  

 JAMES N. BOLOTIN (No. 13829) 

   Senior Deputy Attorney General 

 IAN CARR (No. 13840) 

   Deputy Attorney General 

 Office of the Attorney General 

 100 North Carson Street 

 Carson City, NV 89701-4717 

 T: (775) 684-1231 

 E:  jbolotin@ag.nv.gov 

 E:  icarr@ag.nv.gov  

 Attorney for Appellant, 

 State Engineer 

  

mailto:jbolotin@ag.nv.gov
mailto:icarr@ag.nv.gov
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NRAP 27(e) CERTIFICATE 

 I, James N. Bolotin, declare as follows: 

1. I am currently employed by the Nevada Office of the Attorney 

General as a Senior Deputy Attorney General.  I am counsel for Appellant named 

herein. 

2. I verify that I have read the foregoing Emergency Motion Under 

NRAP 27(e) for Stay of District Court’s Corrected Order Granting Solarljos, 

LLC’s Motion for Partial Summary Judgment and Stay of Adjudication 

Proceedings Pending Appeal and Request for Temporary Stay Pending Decision 

on Underlying Motion for Stay (“Motion for Stay”), and that the same is true of 

my own knowledge, except for matters stated on information and belief, and as to 

those matters, I believe them to be true. 

3. The facts showing the existence and nature of the emergency are set 

forth in the Motion for Stay.  As described above, relief is needed as soon as 

possible to avoid defeating the purpose of the State Engineer’s appeal and to avoid 

potentially irreparable harm to the State Engineer and the State of Nevada as a 

whole.  There are additional hearings related to other portions of the adjudication 

scheduled starting next week on March 3, 2022, and therefore immediate action is 

requested. 

/ / / 
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4. The relief sought in this Motion was presented to the district court in a 

motion filed with the district court February 9, 2022.  The district court denied this 

relief, filing its order on February 24, 2022.  The State Engineer is filing this 

Motion for Stay at the earliest possible time in light of these events.   

5. I have made every practicable effort to notify the Supreme Court and 

other counsel in this case of the filing of this Motion.  The State Engineer alerted 

other counsel to the filing of this Motion shortly before it was submitted for efiling.  

I also called the Clerk of Court’s Office for the Nevada Supreme Court before 

filing.  A courtesy copy was emailed to all parties.   

6. Below are the telephone numbers and office addresses of the known 

participating attorneys: 

Therese A. Ure Stix, Esq. 

Laura A. Schroeder, Esq. 

Caitlin Skulan, Esq. 

Schroeder Law Offices, P.C. 

10615 Double R Blvd., Ste. 100 

Reno, NV 89521 

P:  (775) 786-8800 

E:  counsel@water-law.com  

Attorneys for Baumanns, Beck Entities, 

  and Fitzwaters 

 

/ / / 

 

/ / / 

 

/ / / 

 

/ / / 

Paul G. Taggart, Esq. 

Timothy D. O’Connor, Esq. 

Taggart & Taggart, Ltd. 

108 Minnesota St. 

Carson City, NV 89703 

P:  (775) 882-9900 

E:  paul@legaltnt.com  

E:  tim@legaltnt.com  

Attorneys for Venturacci 

 

mailto:counsel@water-law.com
mailto:paul@legaltnt.com
mailto:tim@legaltnt.com
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Paul G. Taggart, Esq. 

David H. Rigdon, Esq. 

Taggart & Taggart, Ltd. 

108 Minnesota St. 

Carson City, NV 89703 

P:  (775) 882-9900 

E:  paul@legaltnt.com  

E:  david@legaltnt.com  

Attorneys for Sadler Ranch and 

MW Cattle 

 

Paul G. Taggart, Esq. 

Tamara C. Thiel, Esq. 

Taggart & Taggart, Ltd. 

108 Minnesota St. 

Carson City, NV 89703 

P:  (775) 882-9900 

E:  paul@legaltnt.com  

E:  tammy@legaltnt.com  

Attorneys for Renner 

 

Karen A. Peterson, Esq. 

Allison MacKenzie, Ltd. 

402 N. Division St. 

Carson City, NV 89703-4168 

P:  (775) 687-0202 

E:  kpeterson@allisonmackenzie.com  

Attorney for Eureka County 

 

Theodore Beutel, Esq. 

Eureka County District Attorney 

P.O. Box 190 

Eureka, NV 89316 

P:  (775) 237-5315 

E:  tbeutel@eurekacountynv.gov  

Attorney for Eureka County 

Ross E. de Lipkau, Esq. 

Robertson, Johnson, Miller & 

  Williamson 

50 W. Liberty St., Ste. 600 

Reno, NV 89501 

P:  (775) 329-5600 

E:  ross@nvlawyers.com  

Attorney for Bliss 

 

Alex J. Flangas, Esq. 

August B. Hotchkin, Esq. 

Kaempfer Crowell 

50 W. Liberty St., Ste. 700 

Reno, NV 89501 

P:  (775) 852-3900 

E:  aflangas@kcnvlaw.com  

E:  ahotchkin@kcnvlaw.com  

Attorneys for Solarljos 

 

Gordon H. DePaoli, Esq. 

Woodburn and Wedge 

6100 Neil Rd., Ste. 500 

Reno, NV 89511 

P:  (775) 688-3000 

E:  gdepaoli@woodburnandwedge.com  

Attorney for Bailey Family Trust 

 

 

 

/ / / 

David Negri 

U.S. Department of Justice – ENRD 

c/o U.S. Attorney’s Office 

1290 W. Myrtle St., Ste. 500 

Boise, ID 83702 

P:  (202) 514-2000 

E:  david.negri@usdoj.gov  

Attorney for the United States of 

America 

 

mailto:paul@legaltnt.com
mailto:david@legaltnt.com
mailto:paul@legaltnt.com
mailto:tammy@legaltnt.com
mailto:kpeterson@allisonmackenzie.com
mailto:tbeutel@eurekacountynv.gov
mailto:ross@nvlawyers.com
mailto:aflangas@kcnvlaw.com
mailto:ahotchkin@kcnvlaw.com
mailto:gdepaoli@woodburnandwedge.com
mailto:david.negri@usdoj.gov
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Robert A. Dotson, Esq. 

Justin C. Vance, Esq. 

Dotson Law 

5355 Reno Corporate Dr., Ste. 100 

Reno, NV 89511 

P:  (775) 501-9400 

E:  rdotson@dotsonlaw.legal 

E:  jvance@dotsonlaw.legal 

Attorneys for Goicoechea 

Steven D. King, Esq. 

227 River Rd. 

Dayton, NV 89403 

P:  (775) 427-5821 

E:  kingmont@charter.net  

Attorney for Goicoechea 

 

Executed this 25th day of February, 2022, in Carson City, Nevada. 

 

  /s/ James N. Bolotin  

 JAMES N. BOLOTIN (No. 13829) 

 Senior Deputy Attorney General 

 Nevada Bar No. 13829 

 

  

mailto:rdotson@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:kingmont@charter.net
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Office of the Attorney General and 

that on this 25th day of February, 2022, I served a copy of the foregoing 

EMERGENCY MOTION UNDER NRAP 27(e) FOR STAY OF DISTRICT 

COURT’S CORRECTED ORDER GRANTING SOLARLJOS, LLC’S MOTION 

FOR PARTIAL SUMMARY JUDGMENT AND STAY OF ADJUDICATION 

PROCEEDINGS PENDING APPEAL AND REQUEST FOR TEMPORARY 

STAY PENDING DECISION ON UNDERLYING MOTION FOR STAY, by the 

Nevada Supreme Court’s EFlex Electronic Filing System, addressed to: 

Paul G. Taggart, Esq. 

David H. Rigdon, Esq. 

Timothy O’Connor, Esq. 

Tamara C. Thiel, Esq. 

TAGGART & TAGGART, LTD. 

E: paul@legaltnt.com; david@legaltnt.com; tim@legaltnt.com; 

tammy@legaltnt.com  

Attorneys for Sadler Ranch, MW Cattle, Venturacci & Renners 

 

Therese A. Ure Stix, Esq. 

Laura A. Schroeder, Esq. 

Caitlin Skulan, Esq. 

SCHROEDER LAW OFFICES, P.C. 

E: counsel@water-law.com  

Attorneys for Baumanns, Beck Entities & Fitzwaters 

 

Karen A. Peterson, Esq. 

ALLISON MACKENZIE, LTD. 

E: kpeterson@allisonmackenzie.com  

Attorney for Eureka County 
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Theodore Beutel 

EUREKA COUNTY DISTRICT ATTORNEY 

E: tbeutel@eurekacountynv.gov  

Attorney for Eureka County 

 

Robert A. Dotson, Esq. 

Justin C. Vance, Esq. 

DOTSON LAW 

E: rdotson@dotsonlaw.legal; jvance@dotsonlaw.legal 

Attorneys for Goicoechea 

 

Alex J. Flangas, Esq. 

August B. Hotchkin, Esq. 

KAEMPFER CROWELL 

E: aflangas@kcnvlaw.com; ahotchkin@kcnvlaw.com  

Attorneys for Solarljos 

 

Ross E. de Lipkau, Esq. 

ROBERTSON, JOHNSON, MILLER & WILLIAMSON 

E: ross@nvlawyers.com  

Attorney for Bliss 

 

Gordon H. DePaoli, Esq. 

WOODBURN AND WEDGE 

E: gdepaoli@woodburnandwedge.com  

Attorney for Bailey Family Trust 

 

And by electronic mail, addressed to: 

 

Steven D. King, Esq. 

LAW OFFICES OF STEVEN D. KING 

E: kingmont@charter.net  

Attorney for Goicoechea 

 

David Negri 

U.S. DEPT. OF JUSTICE – ENRD 

E: david.negri@usdoj.gov  

Attorney for the United States of America 

 

  /s/ Dorene A. Wright   

mailto:tbeutel@eurekacountynv.gov
mailto:rdotson@dotsonlaw.legal
mailto:jvance@dotsonlaw.legal
mailto:aflangas@kcnvlaw.com
mailto:ahotchkin@kcnvlaw.com
mailto:ross@nvlawyers.com
mailto:gdepaoli@woodburnandwedge.com
mailto:kingmont@charter.net
mailto:david.negri@usdoj.gov


Page 22 of 22 

INDEX OF EXHIBITS 

 

EXHIBIT 

NO. 

EXHIBIT DESCRIPTION NUMBER 

OF PAGES 

1.  Notice to the Court filed April 27, 2020 6 

2.  State Engineer’s Limited Non-Opposition to 

Eureka County’s Motion Regarding Scope of 

Hearing filed June 15, 2021 

5 

3.  State Engineer’s Pre-Trial Brief for the Hearing on 

Exceptions Filed by Sadler Ranch and MW Cattle 

filed September 22, 2021 

6 

4.  Order Granting Eureka County’s Motions to 

Intervene Re: Sadler Ranch, LLC, MW Cattle, 

LLC, Daniel S. Venturacci and Amanda L. 

Venturacci, Ira R. Renner and Montira Renner, 

Wilfred and Carolyn Bailey Family Trust, and 

United States’ Notice of Exceptions filed 

March 16, 2021 

13 

5.  Order Granting Solarljos, LLC’s Motion for 

Certification of Judgment on Solarljos, LLC’s 

Exception in this Adjudication Proceeding filed 

January 21, 2022 

8 

6.  State Engineer’s Response to Solarljos LLC’s 

Request/Motion for Certification of Summary 

Judgment Pursuant to NRCP 54(b) filed 

November 30, 2021 

9 

7.  Order Denying State Engineer’s Motion for Stay of 

Corrected Order Granting Solarljos, LLC’s Motion 

for Partial Summary Judgment Pending Appeal; 

Order Denying Motion for Stay of the Entirety of 

These Adjudication Proceedings Pending Appeal 

filed February 24, 2022 

15 

 



EXHIBIT  1 

EXHIBIT  1 

 

 

 

 

 

 

 

 

 

 

 

Docket 84275   Document 2022-06205



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

COPY
.-■(LED

\

Case No. CV-2002009
AP.^ 2 7 2020

Dept. No. 2

••COUNTY CLERK

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

In the Matter of the Determination of the
Relative Rights In and To all Waters,
Both Surface and Underground, Located
Within the Diamond Valley Hydrographic
Basin No. 10-153, Eureka and Elko
Counties, Nevada

NOTICE TO THE COURT

Tim Wilson, P.E., in his capacity as the Nevada State Engineer, Department of

Conservation and Natural Resources, Division of Water Resources (hereafter "State

Engineer"), by and through counsel, Nevada Attorney General Aaron D. Ford and Senior

Deputy Attorney General James N. Bolotin, hereby submits this Notice to the Court. This

Notice is based upon the attached Points and Authorities and the pleadings and papers on

Rle herein.

POINTS AND AUTHORITIES

As noted by the Court in its Orderi dated April 6, 2020, on February 12, 2020, the

State Engineer filed his Order of Determination in the matter of determination of the

relative rights in and to all water, both surface and underground, located within Diamond

Valley, Hydrographic Basin No, 10-153, Eureka and Elko Counties, State of Nevada

("Order of Determination"). See Court's April 6, 2020, Order ("Court's Order"). When the

State Engineer implements an order of determination, he and his assistants are acting as

officers of the Court, Bentley a State, Office of State Eng'r, 132 Nev. 946, 2016 WL 3856572,

* The State Engineer notea that he was not served with a copy of the Court's Order dated April 6,
2020, and respectfully requests that he be added to the service list for foture orders and filings in this matter.
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Docket Nos. 64773, 66303, 66932, filed July 14, 2016 (unpublished disposition) (citing

NRS 533.220). It is in this role as an officer of the Court that the State Engineer files the

instant Notice.

The Court's Order requires "all parties in interest who are aggrieved or dissatisfied

with the order of determination of the State Engineer'' to "file with the clerk of the court a

notice of intent to file a notice of exception pursuant to NRS 533.170(1)" on or before May 1,

2020. Court's Order, p. 2. The Court issued this Order in an effort "to efficiently schedule

the necessairy time for a hearing for each exception filed." Id, Once these exceptions are

filed, there are to be no other pleadings filed in the case. See NRS 533.170(2); see also

Ruddell V, Sixth Jud. DisL Ct., 54 Nev. 363, 17 P.2d 693, 695 (1933) C*The purpose of the

Water Law is perfectly obvious. It seeks not only to have the water rights adjudicated but

to have them adjudicated in such a proceeding as to terminate for all time litigation

between all such water users. If the petition of Taylor and others can be permitted, then

what is to prevent the filing at some future date further petitions by water users upon the

stream system? We can see no escape from the language of the law providing that 'there

shall be no other pleadings in the cause' than those therein provided for.").

In an effort to assist the Court in scheduling the hearing on exceptions, per

NRS 533.170(4), the State Engineer brings the following issues to the Court's attention.

First, in scheduling the hearing on exceptions, the State Engineer again emphasizes

his role as an officer of the Court. Additionally, the Court may "refer the case or any pail;

thereof for such fiirther evidence to be taken by the State Engineer as it may direct, and

may require a further determination by the State Engineer, subject to the court's

instructions." NRS 533.180. As officers of the Court, the State Engineer and his assistants

hereby notify the Court of their availability to participate and/or assist as needed by the

Court in the upcoming hearing on exceptions. In maintaining its goal "to efficiently

schedule the necessary time for a hearing," the Court may wish to factor in additional time

for the hearing to the extent the State Engineer plays a role in that process.

///
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Second, the State Engineer hereby notifies the Court that, once the hearing on

exceptions is set, the State Engineer is required to mail a copy of the certified order of the

Court setting the hearing on exceptions by registered or certified mail to each party in

interest at the partj^s last known place of residence. NRS 533.165(6). Further, the State

Engineer is also required to cause the order of the Court setting the hearing "to be

published at least once a week for 4 consecutive weeks in some newspaper of general

circulation that is available in general circulation in each county in which such stream

system or any part thereof is located." Id, The State Engineer is required to file proof of

such service and publication with the clerk of the Court Id,

The State Engineer fiilly intends to comply with the service and publication

requirements found in NRS 533.165(6). Therefore, the State Engineer hereby notifies the

Court that there is a possibility that there may be "parties in interest" who did not receive

the Court's Order but rather, for the first time, receive notice of the upcoming hearing on

exceptions through the service and publication actions taken by the State Engineer. These

potential "parties in interest" may also wish to file exceptions to the State Engineer's Order

of Determination. Therefore, the State Engineer hereby notifies the Court that it may also

be prudent to factor in extra time when scheduling the hearing on exceptions for purposes

of hearing any exceptions filed by parties in interest who receive notice of the upcoming

hearing through the service and publication actions taken by the State Engineer rather

than through receipt of the Court's Order.

/

/

/

/

/

/

/
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AFFIRMATION

The undersigned does hereby affirm that the preceding Notice to the Court does not

contain the social security number of any person.

DATED this . day of April, 2020.

AARON D. FORD
Attorney Qeneral

By:
JAMES N. BOLOTIN (Bar No. 13829)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: ibolotin@ag.nv.gov
Attorney for Nevada State Engineer
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney General,

and that on this«^/^ day of April, 2020,1 served a true and correct copy of the foregoing
NOTICE TO THE COURT, by placing said document in the U.S. Mail, postage prepaid,

addressed to:

James E. and Vera Bauman
P.O. Box 308
Eureka, NV 89316

Chad D. and Rosie J. Bliss
P.O. Box 858
Eureka, NV 89316

Ted Beutel, Esq.
Eureka Co. District Attorney
P.O. Box 190
Eureka, NV 89316

Ross E. de Lipkau, Esq.
Robertson, Johnson, Miller &
Williamson
50 West Liberty Street, Suite 600
Reno, NV 89501

Gordon H. Depaoli, Esq.
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, NV 89511

Steven Palmer
Office of the Solicitor
2800 Cottage Way, Room E-1712
Sacramento, CA 95825-1890

Karen Peterson, Esq.
Allison MacKenzie, Ltd.
402 N. Division St.
Carson City, NV 89703-4168

Sarah Peterson
USDI Bureau of Land Management
1340 Financial Blvd.
Reno, NV 89502

Robert F. Beck
Beck Properties
289 La Costa Ave.
Dayton, NV 89403-8774

Ira R. and Montira Renner
HC 30 Box 343
Spring Creek, UT 89815

David H. Rigdon, Esq.
Taggart & Taggart, Ltd.
108 N. Minnesota St.
Carson City, NV 89703

Paul Taggart, Esq.
Taggart & Taggart, Ltd.
108 Minnesota St.
Carson City, NV 89703

Therese Ure, Esq.
Schroeder Law Offices, P.C.
10615 Double R Blvd., Ste. 100
Reno, NV 89521

Daniel S. Venturacci
8500 Schurz Highway
Fallen, NV 89406

Laura Fernandez
Ruby Hill Mining Company, LLC
P.O. Box 676
Eureka, NV 89316

Norman C. and Kindy L. Fitzwater
P.O. Box 15
Eureka, NV 89316

Alex Flangas, Esq.
36 Stewart Street
Reno, NV 89501

Timothy O'Connor, Esq.
Taggart & Taggart, Ltd.
108 N. Minnesota
Carson City, NV 89703
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Sadler Ranch, LLC
P.O. Box 831
Forest Knolls, OA 94933

Eureka County
P.O. Box 694
Eureka, NV 89316

Solarljos, LLC
3049 Hiddenwood Dr.
Sandy, UT 84092

Robert F. Beck
Arc Dome Partners, LLC
289 La Costa Ave.
Dayton, NV 89403-8774

Robert F. and Karen A. Beck, Trustees
289 La Costa Ave.
Dayton, NV 89403-8774

i

ul»Aalxr
Dorene A. Wright 4
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Case No. CV-2002009

Dept. No. 2

COPY
NO.

FILED

SEP 2 2 2021

By.

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

In the Matter of the Determination of the

Relative Rights In and To Ail Waters,
Both Surface and Underground, Located
Within the Diamond Valley Hydrographic
Basin No. 10-153, Eureka and Elko
Comities, Nevada.

STATE ENGINEER'S
PRE-TRIAL BRIEF FOR THE

HEARING ON EXCEPTIONS FILED BY
SADLER RANCH AND MW CATTLE

The State of Nevada, Department of Conservation and Natural Resources, Division

of Water Resources, and Adam Sullivan, P.E., in his capacity as the Nevada State Engineer

(hereafter "State Engineer"), by and through counsel, Nevada Attorney General Aaron D.

Ford, Senior Deputy Attorney General James N. Bolotin, and Deputy Attorney General

Ian Carr, hereby files his Pre-Trial Brief ahead of the upcoming hearing on the Exceptions

to the Order of Determination filed by Sadler Ranch, LLC ("Sadler") and MW Cattle, LLC

("MW Cattle"). This Pre-Trial Brief is filed in compliance with the Court's Pre-Trial Order

dated August 18, 2021, and is based upon the attached Points and Authorities and the

pleadings and papers on file herein.

POINTS AND AUTHORITIES

A. STATEMENT OF THE CASE

On February 12, 2020, pursuant to NRS 533.165(1), the State Engineer filed with

this Court "a certified copy of the order of determination" for Diamond Valley "together

with copies of the original evidence^ and transcript of testimony filed with, or taken before,

' The State Engineer subsequently supplemented this original evidence with his Notice of Filing of
Supplemental Evidence Pursuant to NRS 533.165 and Second Notice of Filing of Supplemental Evidence
Pursuant to NRS 533.165.

Page 1 of 6



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the State Engineer," Simultaneously therewith, the State Engineer also filed certain other

initiating documents including a Notice of Transmittal and a Bequest for Review,

requesting that the Court start the process of setting the hearing on exceptions so the

State Engineer could comply with his publication obligations pursuant to NRS 533.165(6)

and the deadline for exceptions could be established pursuant to NRS 533.170(1).

On August 27, 2020, the Coiurt issued its Order setting the hearing on exceptions for

November 10, 2020, at 9:30 am, and the State Engineer subsequently filed his Proof of

Service and Publication of the Court's Order Setting Hearing on Exceptions to the Order of

Determination Pursuant to NRS 533.165(6). Various parties, including Sadler Ranch and

MW Cattle, timely filed Notices of Exceptions and Exceptions to the State Engineer's Order

of Determination pursuant to NRS 533.170(1) as parties in interest who claimed to be

"aggrieved or dissatisfied" with the Order of Determination. The hearing scheduled for

September 29, 2021, through October 1, 2021, will be to hear those exceptions timely filed

by Sadler Ranch and MW Cattle pursuant to NRS 533.170(4) and (5) before the Court

enters a decree flffirming or modifying the State Engineer's Order of Determination

pursuant to NRS 533.185.

As the State Engineer has stated multiple times during the preliminary proceedings

in this matter, and as aiffiirmed by this Court, the State Engineer's role in this proceeding

is one of an officer of the court, ahin to a referee or special master, who is "availabjle] to

participate and/or assist the court in the upcoming hearing on exceptions." See State

Engineer's Limited Non-Opposition to Eureka County's Motion Regarding Scope of Hearing

("State Engineer's Limited Non-Opposition"), p. 2; see also Order Granting Eureka County's

Motion to Intervene, p. 10. The State Engineer "will only participate as requested by the

court. No such request has been made by the court" as of this date. Id.

The State Engineer will have one or both of the undersigned counsel attending all

hearings in this matter virtually via Zoom should the Court request the State Engineer's

participation in any portion of these proceedings, including the upcoming hearing on the

Exceptions filed by Sadler Ranch and MW Cattle. The State Engineer reiterates his role

Page 2 of 6



1

2

3

4

5

6

7

8

9

LO

1

2

3

4

5

6

7

8

L9

20

21

22

23

24

25

26

27

28

as an ofEicer of the court in this proceeding and defers to the Court's discretion should it

request the State Engineer's participation in the context of his role as an ofELcer of the court

or special master regarding the Order of Determination. See State Engineer's Limited

Non-Opposition, pp. 2-3. The State Engineer also reiterates that to the extent the Court

requests the State Engineer's participation, it may not be the State Engineer himself who

is best suited to assist the Court, but rather one or more of his staff members, contingent

upon which aspect of the Order of Determination is in controversy and leads to the Court's

request for the State Engineer's participation. Id,, p. 3. Accordingly, advanced notice of

the Court's request would be necessary to ensure the appropriate personnel are available

to assist the Court if requested.

Therefore, as previously stated and affirmed by this Court, "while [the State

Engineer] is available to assist the court, neither he nor his staff intend to present an

affirmative case or subject themselves to discovery or cross-examination." Order Denying

Eureka County's Motion Regarding Scope of Hearing, p. 3. The Court has indicated that

"while it appreciates the State Engineer's offer of assistance, such assistance has not been

requested by the Court." Id. If the Court determines such assistance is of benefit, the

Court "will make such a request." Id.

The State Engineer maintains that his Order of Determination filed with this Court

stands on its own, "together with copies of the original evidence and transcript of testimony

filed with, or taken before, the State Engineer'' filed with the Court and including the

supplements thereto. NRS 533.165(1). Apart firom this, the State Engineer's role is that

of an officer of the court here to assist as needed, as restated above and previously in this

matter.

B. CLAIMED AND UNDISPUTED FACTS

The State Engineer again reiterates that he will not be making any claims or

defenses in this proceeding, but rather that his Order of Determination, and the facts

therein, stands on its own as based upon the evidence and transcripts taken before the

///
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State Engineer and £Qed with the Court. The State Engineer will stipulate to any facts

contained in his Order of Determination.

C. CERTIFICATION OF DISCUSSION WITH COUNSEL

Undersigned counsel hereby certifies that he complied with the Court's Pre-Trial

Order by having discussions with other counsel regarding undisputed issues, facts, and

exhibits.

D. ABANDONED ISSUES

The State Engineer does not identify any abandoned issues, but again reiterates that

his Order of Determination, and the issues therein, stands on its own based upon the

evidence and transcripts taken before the State Engineer and filed with the Court.

E. EXHIBITS AND DEPOSITIONS

The State Engineer reiterates that his Order of Determination stands on its own

based upon the evidence and transcripts taken before the State Engineer and filed with the

Court. Therefore, the State Engineer will not be offering any exhibits at the evidentiary

hearing, nor will he be offering any depositions.

F. OBJECTIONS TO EXHIBITS

Based upon the discussions with counsel for other parties, the State Engineer will

stipulate to the admission of any exhibits contained within the evidence he filed with the

Court, including any supplements thereto, that constitutes "the original evidence and

transcript of testimony filed with, or taken before, the State Engineer" pursuant to

NRS 533.165(1). The State Engineer takes no position on other exhibits fiom outside the

State Engineer's previously filed evidence that the other parties may plan to introduce.

G. WITNESSES

The State Engineer reiterates that his Order of Determination stands on its own

based upon the evidence and transcripts taken before the State Engineer and filed with the

Court. Therefore, the State Engineer does not intend to call any witnesses and

consequently does not provide a summary of the substance of any witness testimony.

///
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H. CONTESTED ISSUES OF LAW

The State Engineer again reiterates that he will not be making any legal arguments

in this proceeding, but rather that his Order of Determination, and the legal conclusions

therein, stands on its own as based upon the evidence and transcripts taken before the

State Engineer and filed with the Court. The State Engineer will stipulate to any legal

conclusions contained in his Order of Determination.

I. ADDITIONAL INFORMATION

The State Engineer only requests that the Court provide his counsel with the

appropriate Zoom links or other log-in information so that they may attend the upcoming

hearing virtually. The State Engineer and his counsel are grateful for the Court providing

this arrangement.

AFFIRMATION

The undersigned does hereby affirm that the preceding State Engineer's Pre-Trial

Brief for the Hearing on Exceptions filed by Sadler Ranch and MW Cattle does not contain

the social security number of any person.

DATED this 20th day of September, 2021.

AARON D. FORD
Attoj:^ey Gener

BOEOTIN (Bar No. 13829)
'^nior Deputy Attorney General
TAN E. CARR (Bar No. 13840)
Deputy Attorney General
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
T: (775) 684-1231
E: ibolotin@ag.nv.gov
E: icarr@ag.nv.gov
Attorneys for Defendant,
State Engineer
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney General,

and that on this 20th day of September, 2021, I served a true and correct copy of the

foregoing STATE ENGINEER'S PRE-TRIAL BRIEF FOR THE HEARING ON

EXCEPTIONS FILED BY SADLER RANCH AND MW CATTLE, via Email, to:

Therese A. Ure Stix, Esq.
Laura A. Schroeder, Esq.
Caithn Skulan, Esq.
Schroeder Law Offices, P.C.
E: counsel@water-law.com
Attorneys for Baumanns, Beck Entities,
and Fitzwaters

Karen A. Peterson, Esq.
Allison MacKenzie, Ltd.
E: kpeterson@allisonmackenzie.com
Attorney for Eureka County

Ross E. de Lipkau, Esq.
Robertson, Johnson, Miller &
Williamson
50 W. Liberty St., Ste. 600
Reno, NV 89501
E: ross@nviawvers.com
Attorney for Bliss

Gordon H. DePaoli, Esq.
Woodburn and Wedge
E: gdepaoli@woodburnandwedge.com
Attorney for Bailey Family Trust

Robert A. Dotson, Esq.
Justin C. Vance, Esq.
Dotson Law
E: rdotson@dotsonlaw.legal
E: 1 vance@do tsonla w. le gal
Attorneys for Goicoechea

Honorable Gary D. Fairman
do Wendy Lopez
E: wlopez@whitepinecountvnv.gov

Paul G. Taggart, Esq.
David H. Rigdon, Esq.
Tamara C. Thiel, Esq.
Taggart & Taggart, Ltd.
E: paul@legaltnt.com
E: david@legaltnt.com
E: tammv@legaltnt.com
Attorneys for Sadler Ranch, Venturacci,
and MW Cattle

Theodore Beutel, Esq.
Eureka Co. District Attorney
E: tbeutel@eurekacountvnv. gov
Attorney for Eureka County

Alex J. Flangas, Esq.
August B. Hotchkin, Esq.
Kaempfer Crowell
50 W. Liberty St., Ste. 700
Reno, NV 89501
E: afLangas@kcnvlaw.com
E: ahotchkin@kcnvlaw.com
Attorneys for Solarljos
David Negri
U.S. Department of Justice - ENRD
E: david.negn@usdoi.gov
Attorney for the United States of America

Steven D. King, Esq.
E: kingmont^harter.net
Attorney for Goicoechea

%

Dorene A. Wright C3)
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NO

IN THE MATTER OF THE
DETERMINATION OF THE RELATIVE
RIGHTS IN AND TO ALL WATERS,
BOTH SURFACE AND UNDERGROUND,
LOCATED WITHIN THE DIAMOND
VALLEY HYDROGRAPHIC BASIN NO.
10.153, EUREKA AND ELKO
COUNTIES, NEVADA

lllAR 16 2021

Case No. CV-2002009

Dept No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

)i( *(;ii *( x x

GRAN KA
N TI N T ERVENE

RE: SADLER RANCH LLC MW
CATTLE. LLC. DANIEL S.

VENTURACCI AND AMANDA L.
VENTURACCI IRA R. RENNER AND

T AND
CAROLYN BAILEY FAM LY TRUST
AND UNITED STATES' NOTICES OF

EXCEPTIONS

RELEVANT PROCEDURAL HISTORY

NOILCE OF EXCEPTLONS

On November 3,2020, the following notice of exceptions were filed:

'l . Sadler Ranch, LLC's ("Sadler Ranch") notice of exceptions and exceptions to the

state engineer's and to the state engineer's order of determination in re: proofs V-026578,

V-03289, V-03290, and V-'109186 ("Sadler Ranch's notice of exceptions").

2. MW Cattle, LLC's notice of exceptions and exceptions to the state engineer's

order of determination in re: proofs V-04476 through V-04480, inclusive, V-10888, V-

10892, and V-10905 through V-10917, inclusive ("MW Caftle's notice of exceptions").

lFor the purpose of this order, the parties, with. the exception of Eureka County and the
United States, are collectively referred to as "claimants .

1

flffrr



1

2

3

4

5

6

7

I
o

10

)z

F{9,2 ;tsS, c5Ei8:dJE-rzoul
JL!:i<u

O:frEdH
oa6'g;
=otr=z0-
IJ.] IJ

lI]rqa

11

12

13

14

15

16

17

'18

19

20

21

22

23

24

25

26

3. lra R- Renner and Montira Renner's ("Renner") notice of exceptions and

exceptions to the state engineer's order of determination in re: proofs V-02432, V-10845

to V-10852, V-10855, and V-10882 to V-10886.

4. Daniel S. Venturacci and Amanda L. Venturacci's notice of exceptions to the

state engineer's order of determination re: irrigation claims V-01 1 10, V-01 1 1 1 , V-01114,

V-01't '15, V-02845, V-02846, V-02547, V-10368, V-10972, V-10973, and stock water

claims V-0 1 31 9, V-0 1 52'1, V-0 1 596, V -1 097 4-V -1 1 029.

5. Notice of exceptions of Wildfred and Carolyn Bailey Family Trust to the order of

determination.

6. On November4,2020, Eureka Countyfiled Eureka County's noticeof exceptions

("Eureka's notice of exceptions"). Eureka's notice of exceptions states:

"D. OTHER RELATED MATTERS

EUREKA COUNTY intends to appear before the court and present
testimony, evidence and oral argument to oppose any alteration or
modification tothe STATE ENGINEER's orderof determination as proposed
by those filing exceptions that could impact EUREKA COUNTY's other
ongoing water litigation in Diamond Valley."

7. On December 17,2020, the United States filed United States' motion to

intervene.

8. On December 18,2A20, Eureka County's motion to intervene and notlce of

motion ("Eureka motion to intervene") was filed.

9. On January 4, 2021 , the State Engineer's non-opposition to motions to intervene

was filed.

'10. On January 4, 2021 , Daniel S. Venturacci's and Amanda L. Venturacci's

opposition to Eureka County's motion to intervene relating to exceptions to the state

engineer's order of determination in re: proofs V-02432, V-10845 to V-1 0852, V-10855,

and V-10882 to V-10886 was filed.

2



1

2

4

q

6

7

I
I

10

;
z
f
o

!:i<
-Ef:i,' ^u 

o

=l,i
z
n

!
a

'

F
)
U

!=d<
FEu)t
6-
io

=o'1-
Fz
Lrl

"' 
11

212
o

Irs
F

14

15

16

17

1B

19

20

21

22

23

24

25

26

11. On January 4,2021 ,lra R. Renner's and Montira Renner's opposition to Eureka

County's motion to intervene was filed.

12. On January '12,2021, Eureka County's reply to Daniel S. Venturacci and

Amanda L. Venturacci's and lra Renner and Montira Renner's oppositions to Eureka

County's motion to intervene was filed.

1 3. On January 19, 2021,Sadler Ranch LLC's and MW Cattle LLC's opposition to

Eureka County's motion to intervene ("Sadler Ranch's and MW Cattle's opposition to

motion to intervene") was filed.

14. On January 27, 2021, Eureka County's reply to Wilfred and Carolyn Bailey

Family Trust's opposition to Eureka County's motion to intervene and reply to Sadler

Ranch, LLC's and MW Cattle, LLC's opposition to Eureka County's motion to intervene

("Eureka County's reply") were filed together with a request for review.

The court has reviewed the case file and the pleadings and finds that no oral

argument or further briefing is required.2

DISCUSSION

As it relates to the claimants addressed in this order, Eureka County's motion to

intervene was filed to "protect Eureka County's interests and to support the order of

determination entered by the State Engineer as may be necessary to protect Eureka

County's interests."3 Eureka County does not claim that it has ever directly beneficially

used the waters to which the claimants assert their claims of vested rights nor does

Eureka County own any land in or around the ranches owned by claimants. Eureka

County never participated in the adminiskative hearings before the state engineer involving

claimants' claims of vested rights where the state engineer subsequently entered an order

,7JDCR7(11).

3Eureka County's mot. to intervene at 2, Eureka County also opposes the order of
determination as it relates to the United States BLM public water reserves ("PWRs")

3
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of determination which is the complaint in this case. Eureka County's claims of water rights

and certificates are to other sources of water at other locations in Diamond Valley. Eureka

County does not claim to have any permit or certificated rights to any of the water rights

in the spring sources claimed by the claimants. However, in all of Diamond Valley water

litigation in this department since 2015, including the ground water management plan,4 the

claimants, the state engineer, and Eureka County have acknowledged that over pumping

of the Diamond Valley acquifer by junior irrigators has been in large part responsible for

claimants' surface water to dry up or has otherwise diminished the spring flow to the water

sources historically used by the claimants. Sadler Ranch's request to adjudicate Shipley

Hot Springs and its other water sources, and its objections to the state engineer's order of

determination, incorporated by reference into its notice of exceptions, clearly raises the

issue of over pumping by junior rights holders and their impact on Sadler Ranch's vested

rights and mitigation cases as well as water regulation in Diamond Valley.

Eureka County's notice of exceptions, although vague as to the specific facts

relating to the claims of each claimant, did give notice of its intention, "to present testimony,

evidence, and oral argument to oppose any alteration or modification to the State

Eng ineer's order of determination to the municipal use and vested claims of Eureka County

determined to be valid by the State Engineer in his order of determination."s Eureka

County's position is simple in that it claims all Diamond Valley water, both surface and

underground, with the exception possibly of intermittent creeks fed only by snow melt,

comes from one common source being the Diamond Valley acquifer. Eureka County

argues that any deviation from the state engineer's order of determination increasing the

quantity of the vested rights to the claimants may adversely affect Eureka County by

aCase CV-1902-348 consolidated with case nos. CV-1902-349 and CV-1902.350

sEureka County's notice of exceptions at 13.
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diminishing the available water to Eureka County as a junior rlghts holder now and in the

future.

APPLICABLE LAW

To prevail on a claim for intervention of right under NRCP 24(aX2) the applicant

must show, "(1) that it has a sufficient interest in the litigation subject matter, (2) that it

could suffer an impairment of its ability to protect that interest if it does not intervene, (3)

that its interest is not adequately represented by existing parties, and (4) that its application

is timely."6 There is "no 'bright line' test to determine an alleged interest's sufficiency

exists."7 "A general, indirect, contingent, or insubstantial interest is insufficiento and an

applicant must show a 'significantly protectable interest."'e The Ninth Circuit has described

a "significantly protectable interest" as "one that is protected under the law and bears a

relationship to the plaintiffs claims."'o The court has discretion whether to grant or deny

intervention.ll

Claimants argue that Eureka County cannot intervene and has no standing to object

as a party in interest in this adjudication because Eureka County does not claim an interest

in their stream systems by reason of a vested right or under a permit issued from the state

engineer.l2

6Am. Home Assur. Co. v. Dist. Ct.,122 Nev. 1229, 1238, 147 P.3d 1120,1127 (2OOO).

7ld. al 1239, citing Soufhern Califomia Edison Co. v. Lynch,307 F.3d 794, 803 ($h Cir
2002).

8 Am. Home Assur. a|1238-1239, internal citations omitted.

s/d., internal citations omitted.

10ld.

11\d. al 1234.

l2Renner oppn . at24, Sadler Ranch/MW Cattle oppn. at 3-5. NRS 533.145(1).
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Although Eureka County has never directly beneficially used any of claimants'

springs, creeks flowing therefrom, seeps or other surface water that each is claiming

vested rights, the undisputed modern hydrology of the Diamond Valley acquifer has shown

that most of the sources of water claimed by the claimants, whether their surface waters

have diminished or not, derive from a common source being the Diamond Valley acquifer.

Eureka County contends that any upward deviation in the quantity of water established by

judicial decree from that fixed in the state engineer's order of determination will adversely

affect Eureka County, because such an increase in any vested rights quantity could result

in less remaining water in the acquifer to be allocated to Eureka County as a junior rights

holder.13

Several claimantsl4 rely on the Franktown Creekls and Alpine Land and Reservoirl6

cases for the premise that Eureka County only has a general interest in the water system

that does not give it a right to intervene in the adjudication of the senior rights holders'

claims of vested rights.17 Their reliance on these cases is misplaced. ln the Franktown

Creek case, the waters of Hobart Creek, a tributary to Franktown Creek, had been under

the control of the Marlette Lake Company ("Marlette") and its predecessor. Marlette

diverted the Hobart creek waters into flumes at a point known as the Red House diversion.

The diverted water supplied domestic, industrial, commercial and municipal purposes in

Virginia City, Gold Hill, Silver City, and Carson City.'8 All water not diverted at Red House

l3Reply to Sadler Ranch/MM Cattle's oppn. at 2-3.

'aSadler Ranch/MW Cattle oppn. at 4-6, Venturacci oppn. at 5, 8, Renner oppn. at 4-5

lsln re determination of relative rights in and to waters of Franktown Creek, 77 Nev.
348,355,364 P.2d 1069 (1981).

'6U.S. v. Alpine Land and Reservoir Co., 431 F.2d763,765 (1970).

lTSadler Ranch/MW Cattle oppn. at 4-6.

lsFranKown Creek at 349-352.

6
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was allowed to spill into the Franktown Creek channel where it was used by the

shareholders of Franktown Creek lrrigation Company ("FClC'1.'n Marlette at all times

controlled the means which permitted water above the Red House diversion to flow down

Franktown Creek to the lower users.2o FCIC's use of any of Marlette's water that was

allowed to flow below the diversion was permissive. FCIC claimed that it had a prescriptive

right to use the water claimed by Marlette's predecessor and that Marlette or its

predecessors abandoned its right to use the waters of Franktown Creek and its tributaries,

including Hobart Creek, that flowed at and above the Red House diversion.2l The Nevada

Supreme Court rejected FCIC's argument, holding that under NRS 533.145 a party is

entitled to object to a state engineer's order of determination if the objecting party claims

"an interest in the stream system by reason of a claimed vested right or under permit from

the state engineer."22 FCIC neversoughtto appropriate the waters of Hobart Creek above

the Red House diversion by making application to the state engineer, thus it never acquired

a right to use the waters of Franktown Creek above the Red House diversion, including the

Hobart Creek tributary, in which Marlefte had a vested right to use all of the waters. FCIC's

use of the water of Franktown Creek and Hobart Creek was never adverse to Marlette.

Further, without ever claiming an interest in the stream system above the Red House

diversion, Franktown could not assert its claim of abandonment by Marlette and thus was

not a party in interest.23

1s/d, at 351 -

20ld. at 352.

2'ld at 3s3-355.

221d. at3s5.
23\d.
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The AIpine Reservoir case also differs from the Diamond Valley adjudication. Alpine

Reservoir concerned an adjudication of the water rights in the Carson River and its

tributaries. The Pyramid Lake Paiute Tribe ("Tribe") had no interest in the Carson River

waters, but sought intervention based on its water rights to the Truckee River which was

sometimes diverted to Lake Lahonton on the Carson River. The Tribe's requested

intervention was denied because it had no interest in the Carson River adjudication and

its clairned water rights in the Truckee River would not be affected by the Carson River

adjudication.2a

Renner, Venturacci and Bailey contend that Eureka County "has no definable

protected interest in the subject matter of their vested claims or exceptions."2s Venturacci

and Renner also claim that whatever quantity of water is decreed by this Court to them will

not affect Eureka's certificated or vested rights.26 This may not be the case in the future.

Should any claimant be decreed an increase in the quantity of water whose source is the

Diamond Valley acquifer, those claimant(s) will have a priority to use the allocated water

which will potentially diminish the available quantity of water for junior rights holders such

as Eureka County in a future curtailment action or ground water management plan,

regardless of the quantity of water designated in Eureka County's junior certificate or

vested rights.27 While the curtailment issue is not involved in this determination case,

24Alpine Reservoir at 768-769.

25Renner oppn. at 4, Venturacci oppn. at 3,7-10, Bailey oppn. at 4-5

26Renner oppn. at 5-6, Venturacci oppn. at 8-9.

"NRS 533.085. See Findings of fact, conclusions of law, order granting petition for
judicial review, case no. CV-1902-348 consolidated with case nos. CV-1902-349 and
CV-1902-350. Although the Diamond Valley groundwater management plan that was
overturned by this Court excluded Eureka County, if this Court's order is affirmed by the
Nevada Supreme Court, another groundwater management plan may include Eureka
County's water rights. Eureka County may also be subject to a curtailment by priority
under NRS 534.110(6X7) in which case the amount of water decreed in this
adjudication case could affect Eureka County's water rights.

8
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curtailment could be involved in a future groundwater management plan if this Court's

order on appeal to the Nevada Supreme Court is affirmed. Eureka County could thus be

affected by the judicial decree entered in the matters before this Court.

Although Eureka County is satisfied with the state engineer's order of determination

for Diamond Valley, its interest in intervention is sufficient in that a decree increasing the

quantity of vested rights above the state engineer's order may affect Eureka County's

junior rights to water in the Diamond Valley acquifer in current and/or future water litigation

regarding the quantity of water available for Eureka County.28 The court views the

hydrologic evidence presented to the court in other cases as establishing that all users of

water, either underground or surface, including Eureka County, have as theirwater source

the Diamond Valley underground acquifer, and are actually using water from one source,

and not from separate, confined, streams and stream systems. Eureka County has a

junior water rights interest in the Diamond Valley acquifer which supplies the water to

virtually all lrrigators or surface rights users, including the claimants. Since almost all of the

underground and surface water comes from one source, the Diamond Valley acquifer,2e

the fact that Eureka County has junior certificates or claims of junior vested water rights to

the same source of water being used by the claimants establishes a sufficient interest in

claimants' stream systems.

The court finds that Eureka County has a sufficient interest in the same source of

water that supplies water to claimants stream systems sufficient to permit its intervention

pursuant to NRS 533.145(1) and NRCP 24(a)(2). Eureka County's stated interest in

objecting to an upward deviation in water allocated by the state engineer's order of

'j_S"g !n re Water Rights in Silver Creek and its Tributaries, in Lander Cty., 57 Nev. 232,
237-238,61 P.2d 987,989 (1936).

2sSee order of determination at 7 where State Engineer noted many sources of water
are intermittent and confined.
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determination bears a relationship to the claimants' notice of exceptions. The court finds

that Eureka County has a sufficient interest in the subject matter of the claimants' notice

of exceptions to intervene as to Eureka County's junior certificated or vested rights claims

only. Eureka County does not have the right to intervene or argue as the parens patriae

for any other holder of water rights in Diamond Valley.

EXISTING PARTIES DO NOT ADEQUATELY REPRESENT EUREKA COUNTY'S
INTEREST

The claimants maintain the Nevada attorney general's office represents the state

engineer whose order of determination is supported by Eureka County.3o The state

engineer has filed a non-opposition to intervention.3l At the hearing to consider notices

of exception held on November 10, 2020, James Bolotin, deputy attorney general,

represented to the court that the state engineer did not intend to present evidence or

otherwise defend its order of determination.32 Further the state engineer's notice to the

courtfiled Aprll2T,2020,affirmedhisroleasthatof "anofficerof thecourt."33 Thestate

engineer notified the court of his "availability to participate and/or assist as needed by the

court in the upcoming hearing on exceptions."il Thus the state engineer will only

participate if requested by the court. No such request has been made by the court. The

state engineerwill not be representing the interests of Eureka County in this water rights

determination case. The court finds that Eureka County is not adequately represented by

3oSadler Ranch/MW Cattle oppn. at 8-10, Renner oppn. at 6, Venturacci oppn. at 11-14,
Bailey oppn. at 6-7.

3'Non-opposition to motion to intervene filed January 4 ,2021, al1-2.
32November 10,2020, hearing on notice of exceptions JAVS recordingat11:4344 a.m.

33Notice to court at 2.

34\d.
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existing parties.3s

EUREKA COUNTY'S APPLICATION IS TIMELY

At the Novembet 10,2020, hearing on exceptions and in its December 10,2020,

order, the court ordered that any motions to intervene must be filed on or before December

18,2020, the date which Eureka County filed its motion to intervene. Eureka County's

motion to intervene is timely filed.s6

The court finds that Eureka County has met the four requirements for intervention

of right.37 Eureka County must be allowed to intervene in the Sadler Ranch/MW Cattle,

Renner, Venturacci, and Bailey hearings to determine the relative rights of those parties

to the waters of the Diamond Valley hydrographic basin.

Eureka County has stated that its intervention will not delay this case and that its

participation will not extend the hearings.3s Based on this representation the courtwill not

schedule additional hearing time to accommodate Eureka County's participation.

Good cause appearing,

lT lS HEREBY ORDERED that Eureka County's motion to intervene is GRANTED.

DATED ns ?{baay oI February,2021

DISTRI T DGE

35NRCP 2a@)Q); Am. Home Assur. Co., at1238.
s6Am. Home Assur. Co., at 1238-

"'ld.
38Mot. to intervene at 7, Reply at 9.
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Case No. CV-2002009

Dept No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNW OF EUREKA

IN THE MATTER OF THE
DETERMINATION OF THE RELATIVE
RIGHTS IN AND TO ALL WATERS,
BOTH SURFACE AND UNDERGROUND,
LOCATED WITHIN THE DIAMOND
VALLEY HYDROGRAPHIC BASIN NO.
1O-153, EUREKAAND ELKO
COUNTIES, NEVADA

CERTIFICATE OF SERVICE

The undersig ned being an employee of the Eureka County Clerk's Office, hereby

certifies that on the day of lr/qtrl 2021, I personally delivered a true and

correct copy of the following:

Order Granting Eureka County's Motions to lntervene Re: Sadler Ranch,
LLC, MW Cattle, LLC, Daniel S. Venturacci and Amanda L. Venturacci, lra R. Renner
and Montira Renner, Wilfred and Carolyn Bailey Family Trust, and United States'
IVotrces of Exceptions

Order Granting Baumann Motion to lnteryene

Order Granting United States' Motion to lnteruene

Order Granting Beck Entities Motion to lnteruene

Order Granting Goicoechea Motion to lnteruene to Limited Proceedings
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addressed to

James N. Bolotin, Esq.
bolo .nv OV

Steven D. King, Esq.
Robert A. Dotson, Esq
Justin C. Vance, Esq.
Kinqmon charter.net
rdotson@doOtsonlaw. leqal

n law.leoal
Karen A. Peterson, Esq.
k n a llison mackenzie. com ivance@do

Theodore Beutel, Esq.
tbeutel@eurekacountvnv.qov

ln the following manner

I regular U.S. mail t I
I certified U.S. mail I I
I priority U.S. mail Ix I

I hand delivery
I copy placed in agency box located in t

overnight UPS
overnight Federal Express
via email

Eureka County Clerk's Office

Paul Taggart, Esq.
David H. Rigdon, Esq.
Timothy D. O'Connor, Esq.
Tamara Thiel, Esq.
Pa u l@ leoaltnt. com
Tim@legaltnt.com
David@leqaltnt com
Tammy@legaltnt.com

Therese Ure Stix, Esq.
therese@water-law. com
cou nsel@water-law. com

Alex Flangas, Esq.
aflangas@kcnvlaw. com

David Negri, Esq.
david negri@usdoj.gov

Ross E. de Lipkau, Esq.
Ross@nvlawyers.com

Gordon H. DePaoli, Esq.
qdecaoli@woodburnwedqe.com
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