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CHRONOLOGICAL INDEX TO VOL. 5

Date Document Volume | Bates

Filed Stamp

04/01/21 | Recorder’s Transcript of Bench Trial - Day 5 APP000727
2,02/25/20 APP000820

02/24/20 | Trial Exhibit 1 - Promissory Notes and 5 APP000821
Demand Letters APP000861

ALPHABETICAL INDEX TO APPELLANT’S APPENDICES

Date Document Volume | Bates
Filed Stamp
01/16/18 | Affidavit of Publication of Summons 1 APP000091
11/09/18 | Amended Answer to First Amended 1 APP000218
Complaint in Case No. A-17-763003-C APP000230
10/24/18 | Answer to First Amended Complaint in 1 APP000152
Case No. A-17-763003-C APP000164
07/15/21 | Case Appeal Statement 11 APP001657
APP001659
10/12/17 | Class Action Complaint in Case No. A-17- 1 APP000017
763003-C APP000036
09/28/17 | Complaint for Damages in Case No. A-17- 1 APP000001
762264 APP000016
04/27/20 | Decision and Order 9 APP001187
APP001194
11/01/18 | Declaration of David Liebrader 1 APP000176
APP000212
11/30/17 | Declaration of David Liebrader in Support 1 APP000067
of Ex Parte Motion for Leave to Serve APP000075
Summons and Complaint by Publication
and for an Enlargement of Time
05/11/20 | Declaration of David Liebrader in Support 10 APP001248
%f Motion for Damages and Attorney’s APP001250
ees
11/19/18 | Defendants Retire HaB{)y, LLC and Josh 2 APP000243
Stoll’s Opposition to Plaintiff’s Motion for APP000258

Summary Adjudication
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02/05/18 | Defendants Josh Stoll and Retire Happy, 1 APP000099
LLC’s Answer, Affirmative Defenses and APP000118
Cross Claim, filed 02/05/18

12/29/17 | Defendants Ronald J. Robinson’s and 1 APP000082
Alisa Davis’ Answer to Complaint and APP000090
Affirmative Defenses in Case No. A-17-
763003-C

02/05/18 | Defendants Ronald J. Robinson, Alisa 1 APP000092
Davis, Virtual Communication APP000098
Corporation and Wintech, LLC’s Answer
to Complaint and Affirmative Defenses

11/16/18 | Defendants Ronald J. Robinson, Vern 1 APP000231
Rodriguez, Wintech, LLC and Alisa APP000242
Davis” Opposition to Motion for Summary
Adjudication of Issues

04/17/18 | Defendants Ronald J. Robinson and 1 APP000119
Virtual Communication Corporation’s APP000122
Answer to Retire Happy, LLC, and Josh
Stoll’s Crossclaim

10/25/17 | Defendant Vernon Rodriguez’s Answer to 1 APP000037
Plaintiff’s Complaint in Case No. A-17- APP000044
762264-C

11/13/17 | Defendant Vernon Rodriguez’s Answer to 1 APP000045
Complaint in Case No. A-17-763003-C APP000053

10/13/20 | Defendant Vernon Rodriguez’s Re;l)\}Iy to 11 APP001535
Opposition to First Post-Judgment Motion APP001546

10/13/20 | Defendant Vernon Rodriguez’s Reply to 11 APP001547
Opposition to Second Post-Judgment APP001553

otion

10/13/20 | Defendant Vernon Rodriguez’s Reply to 11 APP001554

Opposition to Third Post-Judgment APP001557
otion

11/24/20 | Defendant Vernon Rodriguez’s 11 APP001562
Sup]{l)lem_ent_al Memorandum of Points and APP001577
Authorities in Support of Post-Judgment
Motions

11/22/17 | Defendants Virtual Communications 1 APP000054
Corporation’s and Wintech’s Answer to APP000062
Complaint in Case No. A-17-763003-C

05/27/20 | Defendants’ Opposition to Plaintiffs’ 10 APP001319
Motion for Damages and Attorney’s Fees APP001327

and Partial Joinder to Defendant Vernon
Rodriguez’s Opposition to Plaintiff’s
Motion for Attorney’s Fees
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01/27/20 | Defendants’ Pretrial Memorandum 3 APP000436
APP000450
03/23/20 | Defendants’ Post-Trial Memorandum 9 APPO001161
APPO001168
05/29/20 | Errata to Defendants’ Opposition to 10 APP001346
Plaintiffs’ Motion for Damages and APP001348
Attorney’s Fees and Partial Joinder to
Defendant Vernon Rodrliuez’s Opposmon
to Plaintiff’s Motion for Attorney’s Fees
11/30/17 | Ex Parte Motion for Leave to Serve 1 APP000063
Summons and Complaint by Publication APP000066
and for an Enlargement of Time
08/20/20 | Findings of Fact, Conclusions of Law and 10 APP001368
Order on Motion for Damages and APP001370
Attorney’s Fees
05/08/20 | Findings of Fact, Conclusions of Law and 9 APP001195
Order on Defendants Liability APP001199
10/04/18 | First Amended Complaint in 1 APP000134
Case No. A-17-763003-C APP000151
09/16/20 | First Post-Judgment Motion by Defendant 10 APP001389
Vernon Rodriguez for Additional Findings APP001411
of Fact and Conclusions of Law and to
Amend Judgment Pursuant to Nev. R. Civ.
P. 52(b), or in the Alternative, for Further
Action After Trial Pursuant to Nev. R. Civ.
P. 59(b)
08/20/20 | Judgment 10 APP001368
APP001370
08/21/20 | Judgment 10 APP001371
APP001373
05/11/20 | Motion for Damages and Attorney’s Fees 9 APP001200
APP001247
04/03/19 | Motion for Determination of Good Faith 2 APP000371
Settlement on Order Shortening Time APP000378
04/10/19 | Motion for Determination of Good Faith 3 APP000388
Settlement on Order Shortening Time in APP000397
Case No. A-17-763003-C
06/22/10 | Motion by Defendant Vernon Rodriguez 10 APP001353
for Reconsideration of June 8, 2020 APP001360

Minute Order Regarding Plaintiffs’
Motion for Damages and Attorney’s Fees
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03/16/21 | Motion for Rule 54(b) Determination 11 APP001609
APP001613
11/01/18 | Motion for Summary Adjudication 1 APP000165
APP000175
07/15/21 | Notice of Appeal 11 APP001655
APP001656
02/07/19 | Notice of Delegation of Rights 2 APP000322
APP000323
02/06/20 | Notice of Delegation of Rights 4 APP000502
APP000503
08/21/20 | Notice of Entry of Judgment 10 APP001374
APP001380
12/18/17 | Notice of Entry of Order 1 APP000078
APP000081
04/23/19 | Notice of Entry of Order in Case No. A- 3 APP000407
17-763003-C APP000411
05/20/19 | Notice of Entry of Order 3 APP000416
APP000421
08/21/20 | Notice of Entry of Order 10 APP001381
APPO001388
11/01/18 | Notice of Errata 1 APP000213
APP000217
09/16/20 | Omnibus Declaration of Vernon Rodriguez 10 APP001433
in Support of Post-Judgment Motions APP001438
06/15/21 | Omnibus Order on Post Judgment Motions 11 APP001622
APP001629
05/21/20 | Opposition by Defendant Vernon 10 APPO001251
Rodriguez to Plaintiffs’ Motion for APPO01318

Damages and Attorneys’ Fees
02/10/20 | Opposition to Defendant’s Pre Trial Brief 4 APP000504
APP000540
09/30/20 | Opposition to First Post Judgment Motion 11 APP001493
APP001522
04/01/19 | Opposition to Motion to Dismiss 2 APP000337
APP000360
06/30/20 | Opposition to Motion to Reconsider 10 APP001361
APP001363
09/30/20 | Opposition to Second Post Judgment 11 APP001523
M%tion APPO001528
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09/30/20 | Opposition to Third Post Judgment Motion 11 APP001529
APP001534
02/25/19 | Order Denying Plaintiff’s Motion for 2 APP000324
Summary deudlcatlon of Issues APP000326
04/23/19 | Order Granting Defendants Retire Happy, 3 APP000404
LLC, Julie Minuskin, and Josh Stoll’s APP000406
Unopposed Motion for Determination of
Good Faith Settlement Pursuant to NRS
17.245 and Dismissing All Claims against
said Defendants with Prejudice in Case
No. A-17-763003-C
05/20/19 | Order Granting Defendants Retire Hapgy, 3 APP000412
LLC, and Josh Stoll’s Unopposed Goo APP000415
Faith Settlement Pursuant to NRS 17.245
and Dismissing All Claims against said
Defendants with Prejudice
06/15/21 | Order Granting Motion for Rule 54(b) 11 APP001614
Determination APP001621
08/31/21 | Order on Defendant’s Second Post 11 APP001667
Judgment Motion (Supplemental Briefing) APP001672
Order on Motion for Leave to Serve 1 APP000076
12/15/17 | Summons and Complaint by Publication APP000077
and for an Enlargement of Time
11/12/20 | Order on Post Judgment Motions 11 APP0O01558
APP001561
03/20/19 | Partial Motion to Dismiss 2 APP000327
APP000336
04/01/19 | Pre Trial Memorandum 2 APP000361
APP000370
01/21/20 | Pre Trial Memorandum 3 APP000424
APP000435
02/24/20 | Recorder’s Transcript of Bench Trial - Day 4 APP000546
1 APP000726
02/25/20 | Recorder’s Transcript of Bench Trial - Day 5 APP000727
2 APP000820
10/12/20 | Recorder’s Transcript of hearing held on 2 APP000312
01/29/19 APP000321
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10/12/20 | Recorder’s Transcript of hearing held on APP000382
04/09/19 2 APP000387
06/01/20 | Reply to Defendant Ron Robinson’s 10 APP001349
Op(}oosmon to Motion for Attorney’s Fees APP001352
and Damages
12/22/20 | Reply to Defendant Vernon Rodriguez’ 11 APPO01578
Memorandum of Supplemental Authorities APP001608
on Post Judgment Motions
05/28/20 | Reply to Defendant Vernon Rodriguez’s 10 APP001328
Opé)osmon to Motion for Attorney’s Fees APP001345
and Damages
07/12/21 | Reply to Defendant Vernon Rodriguez’ 11 APP001630
Second Memorandum of Supplemental APP001654
Authorities on Post Judgment Motions
11/27/18 | Reply to OXEQSitiOH.S to Motion for 2 APP000259
Summary Adjudication of Issues APP000272
04/17/19 | Reply to Opposition to Partial Motion to 3 APP000398
Dismiss APP000403
07/20/21 | Reply to Opposition to Supplement to 11 APP001660
Second Post-Judgment Motion by APP001666
Defendant Vernon Rodriguez for a New
Trial, or in the Alternative, Further Action
After a Norlgury Trial Pursuant to Nev. R.
Civ. P. 59(A)
09/16/20 | Request by Defendant Vernon Rodriguez 10 APP001439
for Judicial Notice in Support of Post- APP001492
Judgment Motions
09/16/20 | Second Post-Judgment Motion by 10 APP001412
Defendant Vernon Rodriguez for a New APP001425
Trial, or in the Alternative, Further Action
After a Nonjury Trial Pursuant to Nev. R.
Civ. P. 59(aJ)
04/08/19 | Statement of Damages 2 APP000379
APP000381
02/03/20 | Statement of Damages 3 APP000496
APP000499
02/22/20 | Statement of damages NRS § 90.060 4 APP000541
APP000545
12/07/18 | Stipulation re: transcripts in Case No. A- 2 APP000309
15-725246 APP000311
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07/01/19 | Stipulation and Order Consolidating Cases 3 APP000422
APP000423
02/03/20 | Stipulation for Trial 3 APP000500
APP000501
06/04/18 | Suggestion of Bankruptcy 1 APP000123
APP000133
11/27/18 | Supplemental Declaration of David 2 APP000273
Liebrader APP000308
09/16/20 | Third Post-Judgment Motion by Defendant 10 APP001412
Vernon Rodriguez for Stays Pending APP001432
Disposition ot Post-Judgment Motions and
Appeal
01/27/20 | Trial Brief 3 APP000451
APP000495
03/23/20 | Trial Brief (Closing Argument) 9 APP001169
APP001186
02/24/20 | Trial Exhibit 1 - Promissory Notes and APP000821
Demand Letters 5 APP000861
02/24/20 | Trial Exhibit 2 - Emails, Agreement, dated 6 APP000862
12/07/12, Accountant’s Compilation for APP000870
VCC, and Agreement, dated 01/15/13
02/24/20 | Trial Exhibit 3 - Emails 6 APP000871
APP000879
02/24/20 | Trial Exhibit 4 - Emails & Powerpoint 6 APPO000880
Slides APP000899
02/24/20 | Trial Exhibit 5 - Emails & Promissory 6 APP000880
Note APP000899
02/24/20 | Trial Exhibit 6 - Emails, Promissory Note 6 APP000909
& Powerpoint Slides APP000930
02/24/20 | Trial Exhibit 7 - Email & Powerpoint 6 APP000931
Slides APP000949
02/25/20 | Trial Exhibit 8 - Spreadsheet 7 APP000950
APP000960
02/25/20 | Trial Exhibit 9 - Letters from Frank Yoder 7 APP000961
and Spreadsheet APP000968
02/24/20 | Trial Exhibit 10 - Affidavit of Alisa Davis 7 APP000969

APP000971
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02/24/20 | Trial Exhibit 11 - Nevada Secretary of 7 APP000972
State Records for VCC APP000990
02/24/20 | Trial Exhibit 12 - Consolidated Financial 7 APP000991
Statements for VCC APP001003
02/24/20 | Trial Exhibit 13 - Private Placement 7/8 APP001004
Memorandum APP001047
02/24/20 | Trial Exhibit 14 - Preliminary Offering 8/9 APP001048
Circular APP0O01157
02/24/20 | Trial Exhibit 15 - Judgment, Waldo v. 9 APP001158
Robinson APPO001160
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Electronically Filed
4/1/2021 11:03 AM
Steven D. Grierson

CLER@ OF THE COUE
L)

RTRAN

DISTRICT COURT
CLARK COUNTY, NEVADA

STEVEN HOTCHKISS,
Plaintiff,

CASE#: A-17-762264-C
DEPT. IX

VS.

RONALD ROBINSON,

Defendant.

—_— e e e e e e e e e

BEFORE THE HONORABLE CRISTINA D. SILVA, DISTRICT COURT JUDGE
TUESDAY, FEBRUARY 25, 2020

RECORDER’S TRANSCRIPT OF
BENCH TRIAL - DAY 2

APPEARANCES:
For the Plaintiff: DAVID LIEBRADER, ESQ.
For the Defendant: HAROLD P. GEWERTER, ESQ.

RECORDED BY: GINA VILLANI, COURT RECORDER
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Case Number: A-17-762264-C
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INDEX OF WITNESSES

WITNESS:
FRANK YODER

Direct Examination by Mr. Liebrader
Cross-Examination by Mr. Gewerter

INDEX OF EXHIBITS

JOINT EXHIBITS
8 VCC Investor List

9 Frank Yoder VCC/Wintech Board Information
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Las Vegas, Nevada, Tuesday, February 25, 2020

[Proceedings began at 11:06 a.m.]
THE COURT: Good morning. Please be seated.
[Colloquy between the Court and the Marshal]

THE COURT: Allright. So | understand that we potentially
could finish this witness around 1:00, 1:30; is that correct?

MR. LIEBRADER: Yeah, we were -- actually, | was talking
with your staff, maybe before a break for lunch, depends on how late
you wanted to go and --

THE COURT: That’s fine. My staff, they prepared, and so if
everyone’s okay with that, we’ll just push through.

If we get to 1 o’clock and it doesn’t seem like we’re close to
ending, we’ll take a break at that time. But if we'’re pretty close, then
we’ll go ahead and finish up; all right.

MR. GEWERTER: And that -- | believe that’s the last witness
in this case.

THE COURT: That’s what | understand as well so.

All right. Well, with that, then let’'s go ahead. Plaintiff, you can
call your next witness.

MR. LIEBRADER: Thank you, Your Honor.

I'd like to call Frank Yoder.

FRANK YODER
[having been called as a witness and being first duly sworn, testified as

follows:]

Page 3
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THE CLERK: Please be seated and then state and spell your
name for the record.

MR. LIEBRADER: Your Honor, may | use the well?

THE COURT: You may.

MR. LIEBRADER: Thank you.

THE WITNESS: My name is Frank Yoder.

THE COURT: Good morning. I’'m just going to remind you,
everything in here is recorded, so if you can make sure you’re speaking
into that microphone and giving verbal responses instead of the human
response of nodding our heads up and down, I'd appreciate it. All right?

THE WITNESS: Okay.

THE COURT: Thanks so much.

When you’re ready counsel.

MR. LIEBRADER: Thank you.

THE CLERK: Do you want him to spell that?

THE THE COURT: Oh, did you -- could you spell your last
name for us.

THE WITNESS: Y-O-D-E-R.

THE COURT: All right. And Frank is common spelling?

THE WITNESS: That's correct.

THE COURT: Okay. All right. Then we’re good. Thanks so
much.

DIRECT EXAMINATION
BY MR. LIEBRADER:

Q Good morning, Mr. Yoder.

Page 4
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A Good morning.

Q So we’ve been -- you're the last witness, we’ve heard a bunch
of testimony regarding the transactions here, but can you give the Court,
help them understand, what was Wintech, how was it founded, VCC,
what’s the relationship? You were one of the founders; is that right?

A That'’s correct.

Q And so walk us through the technology, how did it start?

A Well, my brother and | built the technology and we met Ron
Robinson, | think it was in 2010, sometime around there.

Q And I'm sorry to interrupt you, what was the technology?

A Oh, it's the ALICE receptionist technology. In other words, it
was a virtual receptionist that resides on a PC and a touchscreen. So
when somebody walks into the office, instead of having a live
receptionist behind the desk you have a touchscreen there, and then it
greets the person and allows them to select the name of the person that
they’re there to see, using the touchscreen.

Q And you and your brother built the technology?

A That’s correct.

Q And how did you meet Mr. Robinson, how did he become
involved?

A We were talking to him about some -- providing some screens
for his hotel, long before we actually spoke to him about the ALICE
receptionist product, and he was building a hotel and we made a bid on
providing the TV screens for the 230 some-odd rooms.

Q And they were going to use the ALICE technology in the

Page 5
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hotel?

A No.

Q Oh, this was for something else?

A That was something completely different. And then once he
became more familiar with this and knew what we were -- our core
competency was and what we were doing and we discussed coming
over and renting from his location.

Q Okay. And how did it come to be that you went into business
with Mr. Robinson?

A Well, we were struggling at the time, so at the time we, you
know, told him about our “woe”, so to speak. And he said, well, actually,
you know, I think | can help you. So we teamed up together in that he
took an ownership in the company.

We actually created a new company, Wintech, LLC, and then
that company he owned a piece, Vernon owned a piece, myself and my
brother owned a piece. And my brother and | we handled the day-to-day
operations with the technology and Ron and Vernon handled everything
to do with the finances.

In fact, we didn’t have access to the QuickBooks or the
checking account. We had no signing authorization or anything. We
just handled the day-to-day operations.

Q Okay. And so we’re here because of a promissory note
offering that took place, it looks like the beginning -- from -- it started in
December of 2012 and it ended in, | guess, September of 2014,

December of 2014, what do you know about the offering?

Page 6
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A Well, at some point in time it was decided to raise funds for
the company and Ron and Vernon went about raising funds. And they
handled all -- everything to do with the finances. As | understood it, Ron
was going to give a personal guarantee on whatever promissory notes
were created for the investors.

Q Okay. And there’s an exhibit book in front of you, can | ask
you to turn to tab 4, please.

And you’re generally familiar with emails that -- you testified in
the Waldo case; is that correct?

A That’s correct.

Q Okay. So at some point in time, and this appears to be the
earliest email regarding the PowerPoint, and tab 4 -- and I'll just tell you
what I've told the other witnesses -- in the upper right-hand corner of
every page there’s Hotchkiss versus Robinson and there’s a number.

Do you see that?

A Yes.

Q So this would be 57, Hotchkiss/Robinson 57 is the first page.
And so tell us about, without even looking at this, do you remember
creating a PowerPoint presentation to be used in the offering?

A Yes. So when --

Q What was your role in that?

A When we -- when it was decided to go ahead and raise funds,
Mike and | knew the technology and so | put together the PowerPoint
presentation that contained all the details of what our product offering

was, what the technology did, and then | sent that PowerPoint

Page 7
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presentation over to, as you see, these people for their approval, say,
okay, here’s what you can use to raise funds.

And that was the first version of it.

Q Okay. And if we start on page 61, turn to page 61, please,
that appears to the earliest email from December 17th of 2012.

Where -- so, if | understand you right, you prepared the
PowerPoint presentation, describing the technology of Wintech, did you
get input from other people, for example, Ms. Minuskin, Mr. Robinson,
Mr. Rodriguez?

A Well, | built the technology into the PowerPoint, handed it off,
and then | was told to add a couple slides in there and it had to do with
the finances.

Q Okay.

A And then this email is where | sent it over and Ron forwarded
me Julie Minuskin’s email saying, hey, can you make this change.

Q And which document are you referring to right now?

A This is document 61.

Q 61. And would that be on the bottom?

A Yes.

Q Start from the bottom, is that how --

A That'’s right.

Q -- these emails generally run together, the oldest one is on the

bottom and they get newer as you go towards the top of the page?
A That's correct. So this email trail starts at the bottom and then

this is where Ron is sending an email over -- let’s see -- to Julie saying,

Page 8
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you know, this is the PowerPoint presentation, apparently she sent an
email back to him requesting some changes, and then he forwarded
onto me saying, could you make those changes.

And if you look at my email, it says, what do | need to change
on the PowerPoint? | can’t tell what it is from the email below. Because
it didn’t explain what needed to be changed.

Q And then we turn to, go back a page to page 60, is this a
continuation of that same email string?

A That’s correct.

And at the top of page 61 it says, Frank, just change the 24
month to 18 month option. So that’s where Ron is requesting this
offering to be changed to whatever he states in there.

Q Okay. And that -- and if we’re back on page 60, there appears
to be a slide for offering summary; do you see that?

A Yes.

Q Mr. Robinson testified yesterday that you were the one who
put the information in there calling it a security and Mr. Robinson
claimed that you had the final say-so in what went in and went out on the
PowerPoint presentation.

Is that true?

A No, that’'s completely false. | didn’t know any of this
information. | don’t know anything about securities. And, as | mentioned
earlier, Ron and Vern were completely in charge of the finances and
kept us in the dark, in fact. And so they were the ones that handed me

this information, said put this in the PowerPoint presentation.

Page 9
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Q Okay. And so they gave you the information, you incorporated
into a slide, and then ran it by them to make sure it was okay?

A That's correct. And apparently they ran it by Julie and she
said change this or that or the other.

Q Okay. And if we turn a page back to page 59, it looks like this
is kind of a continuation of the same -- and I'm sorry it's hard to read
but -- and it looks like ultimately you’d asked on the top of the page, it
says, Ron, is this okay? And he had gotten back to you, said, looks
good to me.

A That's correct.

Q Would that be consistent with him having the final say-so on
the PowerPoint slides?

A Yes. Infact | didn’t have any dealings with Julie anyway
directly. So he asked me for this, | produced it, then he passed it onto
Julie. Because, again, Ron and Vernon dealt with the Retire Happy, the
company that was raising the funds, and Mike and | didn’t have any
contact with them.

Q Okay. And if we turn to page 57, which is the first page of
Exhibit 4, and again starting on the bottom and going towards the top, it
looks like Ms. Minuskin and Mr. Robinson were communicating about
changes again, and it went through a version 1.2, and then on the top of
the page it refers to a version 1.3; is that right?

A That's correct.

Q And you were just receiving the input from Ms. Minuskin,

Mr. Robinson, and Mr. Rodriguez?

Page 10
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A That's correct.

Q Are you generally aware that the reason that you were named
as a defendant in this lawsuit is because Mr. Robinson claimed that you
put his guarantee in these PowerPoint slides without his permission?

MR. GEWERTER: Obijection, it's hear -- it's actually double
hearsay.

MR. LIEBRADER: Well, Mr. Robinson testified --

THE COURT: Hold on.

MR. LIEBRADER: -- at his deposition.

THE COURT: Do you know?

THE WITNESS: Yeah, | was told this.

THE COURT: Who told you that?

THE WITNESS: Oh, well, my attorney -- or the Plaintiff’s
attorney told me that --

THE COURT: Hold on, don’t tell me what he told you.

THE WITNESS: Okay.

MR. LIEBRADER: Well, 'm not his attorney, Judge, you can
ask the question.

THE COURT: Oh, you had an attorney?

THE WITNESS: No, | didn’t have an attorney, the Plaintiff’s

attorney --

THE COURT: Informed you.

THE WITNESS: -- informed me that Ron was making these
statements.

MR. LIEBRADER: | shared the deposition testimony with him.
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THE COURT: And have you read that deposition testimony
previously or you had been cross-examined about it or asked questions
about it --

THE WITNESS: | don'’t recall.

THE COURT: --in the Waldo trial?

THE WITNESS: | mean, this has been going on with the other
case for a year and a half. | don’t remember.

THE COURT: All right. I'm going to overrule that objection.
I’'m going to allow the testimony in.

MR. LIEBRADER: Thank you, Your Honor.

BY MR. LIEBRADER:

Q Are you generally aware that Mr. Robinson said that he was
unaware completely that you were using his guarantee in these
PowerPoint slides?

A Yes.

Q And so -- but that’s not true; is it?

A No, it's completely false.

Q He -- you prepared a slide with information claiming -- | mean,
you didn’t unilaterally say that Mr. Robinson was going to guarantee --

A No.

Q -- the transactions?

Where did you get the information from?

A It came from Ron and Vernon.

Q Okay.

A And they -- Vernon was usually the mouthpiece for Ron. He
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would go back to Ron, get the information, come back and relay it to us.
MR. GEWERTER: Objection, foundation.
MR. LIEBRADER: He’s a party --
THE COURT: I'm going to -- yeah, just ask a follow-up
question as to that. So that’s overruled.
BY MR. LIEBRADER:

Q What do you mean a mouthpiece?

A Vernon would go to Ron, who was in another building, get
information, and then come back to Mike and | and say this is what you
need to do.

Q Okay. Thank you.

Turn to tab 7, please. And this email’s a couple of years later,
or this email string, this appears to be from September of 2014.
And I'm sorry, page 84, first page of tab 7.

A Got it.

Q And it looks like you're sending an email here to Ms. Minuskin
regarding updated PowerPoint, why were you doing that?

A Again, | was requested to make a change.

And who requested that?
Either Ron or Vernon. | don’t recall which one of the two.

And did you make the change?

> 0 » O

Yes.
Q And one of the changes would be -- can you turn to page 121.
This slide differs from the other slides, now Mr. Robinson’s net worth

had gone down. Did you make that figure up or did someone provide
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you with that information?

A No, that was provided to me.

Q And the term “securities” are still in there. Did you at any
time -- were you the one who decided to use the term “securities” on any
of these PowerPoint presentations?

A Definitely not.

Q Do you know who was, who made that decision?

A Well, it came ultimately from Ron. But | couldn’t tell you if
Vernon told me about it or if Ron spoke to me directly.

Q Are you still with Virtual Communications Corporation?

A No.

Q When did you leave?
A May 23" 2015, | think.
Q Okay. And why did you leave?

A The board, which | was a member of, was determined to go
out and raise more funds from a new source and | was against it. And
so when they put together this, | don’t know what it was called,
prospective or something, it's a document basically that they were going
to use to raise funds. | wouldn’t sign it. And |, at that time, resigned
from the board. And then two months later | resigned from the company
as an employee.

Q Why were you against raising additional funds?

A Because | thought that the money needed to be paid back by
Ron that he embezzled or misappropriated from the company.

Q And what'’s your basis for saying that he embezzled or
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misappropriated from the company?

A Because if you look at the spreadsheet, the study, the report
that’s in somewhere in here, my brother Mike went through the checking
account -- well, let me back up and tell you why this happened, we never
had access to the books or the checking account.

Q And when you say, “we”, who do you mean?

A My brother and I.

Q Uh-huh.

A Ron and Vernon were in charge of the finances, whether or
not Vernon had access to the signing power or whatever, | don’t know.
But | know those two were aware of all of the finances and we were in
the dark.

So at one point in time we were looking at doing a reverse
merger with the company, there had to be an audit done by an outside
firm on the company. When that audit was done, | can’t remember if it
was Mike or |, | think it was Mike, called the accounting office and said
I’'m one of the owners, I'd like to see the audit.

MR. GEWERTER: Objection, hearsay.

THE WITNESS: So --

THE COURT: Hold on.

MR. LIEBRADER: It’s his state of mind but.

THE COURT: Did your brother say that?

THE WITNESS: Yes.

THE COURT: Or did you call?

THE WITNESS: No, my brother called.
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MR. GEWERTER: He’s not a party to this.

THE COURT: All right. So you -- I'm going to sustain that
objection.

MR. LIEBRADER: All right.
BY MR. LIEBRADER:

Q Did you become aware that there was an audit that was done?

A Yes.

Q How did you become aware of it?

A My brother told me about it and then | looked at the checking
account.

Q And what did you find when you looked at the checking
account?

A My brother had gone through the checking account with a fine
tooth comb and he showed me, and | confirmed by looking at it too that
there were a lot of funds that were used for non-Wintech or VCC related
expenses.

Q And did your brother prepare a report?

Yes, he did.

And is that report on tab 9, page 3527

Yes, that’s the report.

And you said your brother Mike prepared this?
That’s correct.

As an officer of VCC?

That's correct.

o r»r O X O » O »

Okay. And can you read this, please.
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A It has come to the attention of the members of the Wintech,
LLC board that financial activities taken by Ron Robinson without the
express knowledge of the other board members has occurred over the
past 24 to 36 months. An initial review of financial documents has been
undertaken by the remaining board members along with the assistance
of the corporate CPA in an attempt to understand what occurred. This
document is a brief highlight of the results of that financial review.

Findings: approximately $2,098,603 was taken from the
Wintech, LLC’s operating account by Ron Robinson and Alisa Davis
over the course of 24 months.

Bullet number two, except for Ron Robinson and Alisa Davis
no other board member or employee of Wintech, LLC was aware or had
any knowledge that said monies was being withdrawn from the Wintech
bank accounts.

Bullet number three, Ron Robinson and Alisa Davis
maintained complete control of all financial transactions from the time
Wintech, LLC was formed until February 2015 when the Wintech board
members relieved Alisa Davis from all duties for Wintech and transferred
control of financial payment into the hand of Vernon Rodriguez and Tim
Downer.

Bullet number four, no request for use of funds for the items
listed in this document were ever brought to the board members for
approval.

And bullet number 5, in December 2014, Wintech officers

received a copy of audited financial statements that provided cause for
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concerns, which led to the start of an internal review.

Q And is the next page the findings report showing the specific, |
don’t want -- argumentative, but -- transactions that you were unfamiliar
with?

A That'’s correct.

Q And let me ask you, tab -- line 16, and we’re on page 353,
DPG Investments. Did Wintech or VCC -- VCC or Wintech have a
relationship with DPG Investments?

A No, we did not.

Q How about Forman Capital, line 247?

A No, we did not.

Q Did you have a bank account at the First State Bank of
Scottsbluff?

A No, we did not.

Q The next page, page 354, entry 38, did Wintech or VCC make
an investment in the Mountain West Debt Fund, LP?

A No, we did not.

Q Tab 57, Ron Robinson, $792,513.36, and the entry says,
unauthorized officer withdraws. Any idea why that was marked as an
unauthorized withdrawal?

A Yeah, we were completely unaware of it.

Q And when you say, we, you and your brother?

A Mike and |, my brother and |I.

Q Tab 60 -- or line 62, Six Continents Hotel, $52,000. Were you

or your brother staying at this Six Continents Hotels?
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A No.

Q And it goes on.

So all of these -- would it be fair to say that all of these entries
on these three pages were transactions that you believed did not benefit
VCC or Wintech?

A That's correct.

Q And when you discovered that, what did you -- you and your
brother discovered that, what did you do?

A Well, we had a meeting with Ron, a board meeting, in which
we brought this to light that we were aware of this and concerned. And
Ron stated that he had a right to take the money because he owned a
piece of the company, the majority of the -- that he was the biggest
shareholder than anybody. So basically he could take it -- take this
money out if he wanted to. We said that’s not the way a business
operates, it's not your personal piggybank, and he needed -- we stated
that he needed to pay it back. He did not agree to pay it back at that
time.

Q Did the withdrawal of this 2 million plus from Wintech and VCC
affect the company’s ability to pay back the investors?

A Yes, greatly. We had raised -- apparently, we didn’t even
know we had raised this much. We thought we had raised about 2
million because we were, again, kept in the dark. We found out from the
audit we had actually, through Retire Happy, raised 4 million and
something. And when we found this out with the audit, there was

approximately $250,000 left in the bank. So we had no way of paying
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the debt that we owed to the investors.
Q And then turn to page 351.

THE COURT: I'm sorry, | have a question -- and | apologize
for interrupting you -- you learned -- can you tell me when the audit was?
Was that 20157

THE WITNESS: No, | quitin 2015. This was -- let’s see,
when was -- when were these findings?

THE COURT: That letter is issued April 9™ the letter from --

THE WITNESS: So it would have been, ‘cause | remember it
was in the fall, so it would have been the fall of 2014.

THE COURT: And then -- so that -- is that when you
discovered that there was over 4 million raised and then there was only
250,000 of which was left?

THE WITNESS: That'’s correct.

THE COURT: Okay. All right.

THE WITNESS: We learned all that --

THE COURT: | just was looking for a timeframe.

THE WITNESS: -- at once.

THE COURT: [ apologize for interrupting. Thank you.

MR. LIEBRADER: No problem, your Honor.

BY MR. LIEBRADER:

Q Page 351, Mr. Yoder, also in tab 9, is this -- are you familiar
with this document?

A Yes.

Q And what is it?
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A Yeah, this is the resignation letter that | wrote when | quit.
Q Can you read it into the record, please.
A Yeah, and it was 2016, not '15.

Virtual Communications Corporation board members, this
letter serves as my resignation from the VCC board of directors. | also
resign my position as an officer and the position title of EVP and Chief
Information Officer.

| do this in protest of the following activities that have taken
place. Number one, | don’t agree with the content of the PPM, private
placement memorandum, and am opposed to it at this time because the
PPM does not address the following facts: Mr. Ron Robinson, chairman
of the board of directors, created a fraudulent lease agreement in an
attempt to justify his unauthorized withdrawals of approximately
$1,500,000 from the company. Mr. Robinson has not reimbursed these
funds to the company. Mr. Robinson continues to have access to the
finances of the company.

Since the discovery by the board of the mismanagement of
funds, as outlined above, Mr. Robinson has failed to reimburse any
significant amount of these funds. Because of this loss of operating
capital, the company is on the verge of insolvency and | do not feel that
this PPM is in the best interest of all parties involved.

Sincerely, Frank Yoder.

Q And with this you left the company that you created?
A That'’s correct.

Q How did that make you feel?
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MR. GEWERTER: Objection, relevancy.

THE COURT: Overruled.

THE WITNESS: | felt like | had wasted a lot of time, trusted
the wrong people, and basically at this point in time, since Ron wasn’t
willing to pay it back, | just threw my hands up.

BY MR. LIEBRADER:

Q Okay. Just a couple more questions regarding the offering
itself, page 2 -- I'm sorry, tab 2, page 41, which is the first page.

MR. GEWERTER: I'm sorry, you said tab 27

MR. LIEBRADER: Tab 2, yes.

BY MR. LIEBRADER:

Q And, now we’re kind of going back a few years to December of
2012, and this is an email, the top one, on top of the page, Mr. Robinson
wrote to Ms. Minuskin, We are in complete agreement with our
communications with your investors. Vern will be the direct contact. In
addition, we would be open to make a presentation of our technology at
any time with your investors. Naturally, Frank would be the contact for
this.

Does that kind of summarize the roles that you had, you were
the technology guy if there were -- if investors had questions, they would
go to Vern?

A That’s correct.

Q Did you ever get calls from investors that would come to you,
you and your brother, on the technology side?

A Yeah, people would sometimes -- usually get our phone
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number, solicit on the website, investors would sometimes call us up.

Q And would you talk to the investors or would you send it off to
someone else?

A We would send it to Vernon or Ron, whoever was available,
because Mike and | didn’'t know what was going on with the investors.

Q Did you ever have investors coming into the office to meet
with you?

A Yes.

Q And did you meet with them or did you send them off to Vern
and Ron?

A Yeah, on one occasion there was an older couple that came
into the office, introduced themselves as investors, said they were in
town, and they wanted to see the company and they wanted to talk to
somebody about their money.

And, |, at that time, went and got Vernon and turned them over
to him. He came out to the lobby, | introduced them, and then | excused
myself.

MR. LIEBRADER: So, Mr. Yoder, | don’t have anything else.
Thank you.

THE COURT: Cross-examination when you're ready.

MR. GEWERTER: Thank you, Your Honor. Just one
moment.

THE COURT: Are you moving to admit Exhibit 97

MR. LIEBRADER: Oh, yes, I'm sorry --

THE COURT: That’s okay.
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MR. LIEBRADER: -- I'm going to catch up with that.

Yes, please, Exhibit 9 and --

THE CLERK: And then 8 is left.

MR. LIEBRADER: And I'm sorry?

THE CLERK: The only one left is 8.

MR. LIEBRADER: Oh, 8, we had -- yeah.

Can | ask him a question? Can | reopen my direct for one
question, Your Honor?

MR. GEWERTER: That’s fine.

THE COURT: Sure.

MR. LIEBRADER: Is that okay?

MR. GEWERTER: Yeah.

THE COURT: No problem.
BY MR. LIEBRADER:

Q Mr. Yoder, can you turn to tab 8, please.

A Okay.

Q After you were named as a defendant in this lawsuit, you and |
had a conversation and | asked you to produce some documents to me.
Do you recall that?

A Yes.

Q And tab 8, was this one of the documents that you produced
to me?

A Yes.

Q And where did you get this document from?

A When | left the company | copied off all my files, and all the
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files on the network drive concerning the company that | had access to,

and that’s where this came from.

Q
network?
A
Q
A

So this would have been a document that was on the VCC

That's correct.
And it’s just a listing of the investors in the company?
That’s correct.

MR. LIEBRADER: Okay. Your Honor, | don’t have any further

questions.

Based on that, | would ask to admit this document because it

was, | guess, prepared by VCC or came from the VCC network.

MR. GEWERTER: David, which document is that?

MR. LIEBRADER: And VCC used to be a party in this matter.
THE COURT: Ut-oh, one second here.

MR. GEWERTER: | know, that didn’t sound good.

THE COURT: That happens.

MR. GEWERTER: | know.

THE COURT: Did you hear that, what he wants to admit?
MR. GEWERTER: Which document was that?

MR. LIEBRADER: 8 is the list of investors.

MR. GEWERTER: No, we don’t know who prepared it.

MR. LIEBRADER: Well, it was --

MR. GEWERTER: He didn’t prepare it. He doesn’t know who

prepared it.

MR. LIEBRADER: He doesn’t --
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THE COURT: He just testified that he was aware that it was
part of -- or came from VCC and it was part of the business records from
VCC.

MR. GEWERTER: Okay. That’s still a foundation who
prepared it though. Because the testimony so far has been it came from
Julie Minuskin. That’s contrary.

MR. LIEBRADER: It's a business record of the company. |
mean, we don’t know if it came from Ms. Minuskin or not but we know
that it was in the possession of VCC.

MR. GEWERTER: That’s fine, Your Honor. In the --

MR. LIEBRADER: And it was used by VCC.

MR. GEWERTER: Say that again.

MR. LIEBRADER: It was used by VCC obviously.

THE COURT: Well, that was the testimony that it was a
document created -- or used by VCC. He recognized it through his time
at VCC and he recognized it through his position with VCC. So | do
think it's been properly authenticated as a VCC document.

Are you --

MR. GEWERTER: That’s fine, Your Honor.

THE COURT: -- are you withdrawing your objection, are
you --

MR. GEWERTER: | will withdraw the objection.

THE COURT: You withdraw the objection.

MR. GEWERTER: Just one moment, Your Honor.

THE COURT: All right. So the objection was withdrawn.
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Exhibit 8 will be admitted.
MR. LIEBRADER: Thank you.
[PLAINTIFF’S EXHIBIT 8 ADMITTED]

THE COURT: And then Exhibit 9, did you have any objection
to admitting Exhibit 97

MR. GEWERTER: I'm sorry, Your Honor.

THE COURT: That's okay. That is the letters, the board of
directors’ letters.

MR. GEWERTER: Oh, no, I’'m going to use that myself, Your
Honor.

THE COURT: Okay. All right. So Exhibit 9 will also be
admitted at this time.

[PLAINTIFF’S EXHIBIT 9 ADMITTED]

MR. GEWERTER: One moment, please. Just one more
moment, Your Honor. | didn’t expect David to be done so quickly. This
went on for hours last time.

THE COURT: No problem. Take your time.

MR. GEWERTER: I'm ready, Your Honor.

CROSS-EXAMINATION
BY MR. GEWERTER:
Q Mr. Yoder, how are you doing today?
Good.
We’ve met before, a couple times; right?

That’s correct.

o » O >r

| took your deposition once in the Waldo case?
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That'’s correct.
And you testified in the Waldo case, remember?

| did testify.

A

Q

A

Q And you testified under oath?
A Yes.

Q And you testified truthfully?
A Yes, | did.

Q And you testified that you didn’t think much -- | think you said
Mr. Rodriguez did not bring much to the table?

A | don’t recall what | said back then.

Q Do you -- well, it was a year and a half ago, do you remember
saying you didn’t think Mr. Rodriguez added anything of value to the
company?

A | don’t remember.

Q You’re not denying it though; are you?

A No, | don’t remember.

Q And what is your opinion as to what value Mr. Rodriguez
brought to either of two companies?

A | believe Ron put Vernon in place to oversee operations of the
company, as far as he couldn’t be there every day to watch over his
investment or his --

Q And Vernon really did not make any decisions for the
company, did he?

A Well, he was a owner of the company so he had equal --

Q Just like you were --
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A -- ability to make decisions.
Q -- right?

A Yeah.

Q

And you were a larger owner of the company, weren’t you?

A No, | don't think so. | don’t know what our shares were
exactly.

Q So you had at least a saying power to make decisions as
Vernon did; correct?

A In the technology sector, but in the finance Vernon had much
more power. | had none.

Q What decisions did Vernon ever make in relation to VCC?
The question is what decisions --
What business decisions did he ever make?
| couldn’t --

He made none, did he?

> 0 » 0O >

-- | couldn’t make a list of them.
THE COURT: Okay. So I'll just remind -- you weren'’t here
yesterday -- Counsel, I'll remind you to make sure that he’s finishing
answering the question before you ask your next question. And same
thing for you, make sure each other is done that way we get a full
record.

THE WITNESS: Okay.

THE COURT: All right. Thank you.
BY MR. GEWERTER:

Q Basically Mr. Rodriguez made no business decisions for either
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company; correct?

A | do not know if he -- you know, | can’t give a list of all the
business decisions he made.

Q Can you think of any business decisions he made?

A Well, yeah, he spoke to the investors.

Q What investors did he speak with?

A He also came to me with instructions on the PowerPoint
presentation.

Q So he was like a messenger for somebody; right?

A As | stated before, | believe that Ron placed Vernon as a
liaison, quite often Vernon would come back from meeting with Ron and
say, here’s what you will -- here’s what you will do, here’s what we’ve
decided will happen.

Q Are you aware of any false statements that Mr. Rodriguez
ever made to you?

A False statements? | don’'t know. That's asking me have | ever
lied in my life. I'm sure | have. But can | give you one now, | can’t think
of one.

Q So under oath today, this is your opportunity to get back at the
company you don'’t like, which is a fair statement; correct?

A No, | built that company. | loved it very much.

Q Okay. But you hate Mr. Robinson and Mr. Rodriguez, don’t
you?

A Yeah, | do not have -- | actually told the Plaintiff's attorney, just

a couple days ago, | actually hold no animosity to Ron.
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Q That wasn’t your attitude at the Waldo trial, was it?

A When he stole the money from the company, | had a lot of

Q We’re going to get to the stealing -- the alleged stealing.

A And then | worked through it and now | have no hate.

Q Okay. But you're here today to testify against Mr. Robinson
and Mr. Rodriguez; correct?

A Even though | have no hate for either one of the gentlemen, |
still want to see justice served.

Q But you had hate at one time though when this action -- when
this company was dismantling?

A | had a lot of anger towards them.

Q Okay.

A I'd state it that way.

Q Let me ask you, can you give me anything under oath today
where you can state that Mr. Rodriguez ever made a false statement to
you? If you can’t, let me know that too. | mean, you’'ve been disposed
in this case, you testified in the trial of this case for a long period of time,
| mean, it's only been a year and a half, it's not like it's been 20 years
ago. What can you -- what would it take to help jog your memory as to
what false statement Mr. Rodriguez made directly to you, one on one?

A | can’t think of any false statements.

Q There’s none, were there?

A No, | did not say that.
Q

But you can’t say under oath, can you?

Page 31

APP000757




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A | cannot think of any false statements under oath at this time.

Q And basically you refer to Mr. Rodriguez as a messenger;
right?

A | think he was a liaison between Ron. And | don’t know what
arrangement they had, who was making decisions. But as | stated
before, Ron and Vernon were in charge of the finances; Mike and | were
in charge of the technical side.

Q When you say Vernon was in charge of finances, what proof
do you have of that?

A | said Ron and Vernon were in charge of finances.

Q Well, let me ask you about Vernon first, what proof or
knowledge do you have of Vernon being in charge of any finances for
either company?

A There were times when Ron would come -- excuse me,
Vernon would come back after meeting with Ron and tell us of the --
some of finances that we were unaware of.

Q So he was a messenger to you again; right?

A Well, for instance, after the audit came out we asked about,
well, what’s this charge, do you know what this company is? And then
he would come back and say that’'s Ron’s company that does this or.

Q Was that a false statement he made to you?

A No, that’s -- he would tell us about what he had talked to Ron
about and then come back and give us the information.

Q Again, he was just relaying the messages to you from Ron?

A In that case, no, he -- that wasn’t a message. He would find
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out that, for instance, maybe one of the line numbers was a mortgage

company. Well, we didn’t have a mortgage company. And then he

would come back and say that’s the mortgage company for Ron’s hotel.

Q

> 0 > 0O >

Q

Was that a false statement?

That statement was not a false statement.

| want to know any false statements that he made to you.
| think I've already stated clearly that | --

You don’t know --

-- at this time can’t come up with a false statement.

And, again, I'll give you another chance, there’s really -- you

cannot tell me under oath after all this time, and all your deposition

testimony, your prior trial testimony, of one single false statement that --

MR. LIEBRADER: Objection. He’s badgering the witness.
MR. GEWERTER: I'm not badgering anyone.

MR. LIEBRADER: Asked and answered.

MR. GEWERTER: Let me finish.

THE COURT: All right. Finish your question but I'll say I'm

concerned about it being asked and answered. But go ahead and ask

your question.

BY MR. GEWERTER:

Q

You cannot give me one false statement made by Vernon

Rodriguez to you at any time, can you?

THE COURT: That is sustained. That has been asked and

answered.

MR. GEWERTER: Okay.
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BY MR. GEWERTER:

Q And did you ever see Mr. Rodriguez make a decision that
wasn’t independent of Mr. Robinson or was he just relaying messages?

A | can’t speak to what -- for instance, Vernon would come back
and tell us this is how it's going to be. | don’t know --

Q That --

MR. GEWERTER: He's not answering my question.
THE WITNESS: -- | don’t know if that was coming from Ron

or Vernon.
BY MR. GEWERTER:

Q Well, if you don’t know, you don’t know, that’s the answer.

A | looked at them as a team so | don’t know who that came
from, one of the two.

Q Did Vernon ever tell you that he’s making a decision which
was contrary to the advice that was given by Mr. Robinson?

A Say that one more time.

Q Did Mr. Rodriguez ever tell you that he was making a decision
that was contrary to the decisions made by Mr. Robinson?

A Mr. Rodriguez never came to me and say here’s a decision
I’m making, which is contrary to Mr. Robinson’s decision.

Q Okay. Did you ever see Mr. Rodriguez sign any checks for
either of the companies?

A No.

Q In fact, you were a signer on Wintech, weren’t you?

A Oh, no, | never signed any checks.
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Q Were a signer at the bank?

A No.

Q For either company?

A No, | was not.

Q Was your brother?

A Not before this audit. Now --

Q At any time?

A -- if it was afterwards, | don’t recall.

Q When you say this audit, what audit are you referring to?
A | can’t remember the name of the company that we were

looking to reverse merger. It was out of California. But it was an audit
done for that reverse merger.

Q And that was a Nevada CPA firm; correct?

A | believe so.

Q And you believe that audit shows that there was improprieties
made by either Mr. Robinson or Mr. Rodriguez?

A | believe their audit exposed where those improprieties
happened. In other words, money taking out of the checking account to
pay for non-VCC and Wintech related expenses.

Now, whether or not the auditors knew those were, like the
mortgage company, had nothing to do with Wintech, | don’t know.

Q Okay. You understand what an audit is?

A Yes.

Q What's your understanding of an audit, a certified audit?

A

Well, my, again, I'm not a finance guy, so my limited
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understanding is that auditors come in, they look at the books, and they
make sure everything’s copasetic and things aren’t being done
incorrectly.

Q And that’s your entire belief of an audit?

A Yeah.

Is that wrong?

Q I’'m not here to answer questions about it. I'm just asking your
belief.

A That's my understanding.

Q In fact, a certified audit is the highest level that a CPA firm can
do for a client; correct?

A Oh, thank you. | didn’t know that.

Q I’'m just asking; you don’t know that?

A No, | didn’t know it was the highest level of whatever you just
stated.

Q And they go through all the checks; is that correct?

A I’'m sorry?

Q The CPAs go through all the checks; is that your
understanding?

A | believe they should. Yeah, | don’t know if they do or not but
they certainly should.

Q And they should go through all the contracts to verify they
match checks?

A Say it again?

Q They go through all the contracts to make sure it matches the
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checks?

A Well, | can’t speak to what they do.

Q So why was there an audit -- why is an audit conducted then?

A Why are you asking me, | mean? The audit was done for the
opportunity to see if we could do a reverse merger with this company,
they required the audit.

Q The reason I'm asking you, sir, is because one moment you
rely on the audit, the next moment you seem to not know what an audit
is.

Did you rely upon the audit for a tax receipt?

A No, | relied upon the audit for the information it gave us that
we didn’t know about.

Q Okay. Let’s talk about the information you didn’t know about.
Look at Exhibit 9, please.

A Exhibit what?

Q 9, tab 9. Let me know when you find it. First page is page
350.

A Yes, I’'m there.

Q  What's that document entitled?

A Virtual Communications Corporation board of directors
meeting.

Q Who were the board of directors at the time when this was
conducted on February 26, 20157

A Myself, Frank Yoder; my brother, Mike Yoder; Ron Robinson,

and Vernon Rodriguez.
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Q

means that you have the board present; correct?

A

o » O > 0O

A

together for the board.

Q
A
Q

against my clients; correct?

A
actually --
Q
A

> 0O » O r» O

Well, this report doesn'’t state that, does it? A board meeting

Yeah, these aren’t the minutes.
It's not the minutes?

No.

It says meeting.

If you --

What does that mean?

-- if you look down at the bottom this was a letter that | put

Okay. But you believe this to be true and accurate; right?
Yes, | do.

And the lawyer for the Plaintiff just used this as evidence

No, he used a different one. This is a different letter. He

Why did you prepare this document, page 350 of Exhibit 9?
Because | believed what was in it.

Do you want -- can we read through it?

No, | just asked you a question; okay.

Okay.

Do you believe everything in it to be true and correct?

Yes.

And who did you give this document to?

This | was going to present at the board meeting on that date
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to all four board members, myself included, but | did not actually present

it.

> 0 > O »» O

Q

In fact, you didn’t have a board meeting that day, did you?
No, we didn’t.

In fact, your board meeting was on April 9", 2015; correct?
Well, | don’t know when it was.

Well, let’s go --

But | prepared this and then we didn’t have the meeting.

-- go to page 352 of Exhibit 9, please. Do you see that, where

it says in bold print, Wintech LLC, board findings report; do you see

that? In the upper right-hand corner it should say page 352 of Exhibit 9.

A

> 0o > 0

Q

Yes.

Do you see that document?

Yes.

Who prepared this document?

This was prepared by Mike Yoder, my brother.

Okay. Now, let’s talk about the board -- on this date of

April 9", 2015, who were the board members?

A
Q
A
Q

Same as | stated earlier.
So all four people had input on this board report?
Not input, no.

So there really wasn’t a board report, it was something that

you and your brother did?

A

No. Mike did this. He came up with this information and then

he presented it to the board.
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Q What board did he present -- who was present at the board
meeting?

A The three of us, the other three plus Mike.

Q Okay. Well, this says, the findings of the board, what does
that -- that means that there’s a conclusion made?

A Yeah.

Q Well, that wasn’t true though, was it?

A Well, if you read into it it says that everybody on the board but
Ron came to this conclusion. So | guess you would say the findings of
the majority of the board, if you like.

Q | didn’t prepare this, sir, I'm just asking you.

A Well, I'm stating that’s what | would -- if you want to nitpick, |
guess that’s the way it should have been written.

Q I’'m not nitpicking, this is your document; | didn’t prepare it, sir.

A | didn’t either. It's Mike’'s document.

Q But you believe it to be true and accurate; right?

A Oh, | absolutely do.

Q Okay. Look at the last finding on page 352, it says in
December 2014 Wintech officers received a copy of audited financial
statements that provided cause for concerns, which led to the start of an
internal review.

Do you see that?
A Yep.
Q Do you have that report?

A What, the audit?
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Q  Yeah.
A No, | do not.
Q Okay. But you believe the audit to be true and correct; right?
A No, | believe this document to be true and correct.
MR. GEWERTER: One moment, Your Honor. Let me find the
audit.

BY MR. GEWERTER:
Q Now, was the audit -- auditors Seale and Beers, CPAs?
A I’'m sorry, what was the question?
Q The auditor’s name, do you remember the CPA firm?
A No.

Does it state it in here?

9]

I’'m just asking if you remembered, sir.

>

No, | don’t remember it.
Q One moment.
Would you turn to tab number 14, please, and take a look at
that document.
A Can | get the glasses out of my bag?
Q Yeah, go ahead.
THE COURT: That's fine, yeah.
THE WITNESS: I'm on tab 14.
BY MR. GEWERTER:
Q Yes, sir. And just -- if you can glance through that document,
please, and tell me what you think this document is?

A Preliminary offering circular, dated August 17", 2015.
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Q Okay. And can you turn to page -- one moment. If you can
turn to page 227 of that report, do you see that? It's in the upper
right-hand corner, Frank.

A Okay. I'mon 227.

Okay. And you're listed on there as the director; correct?
Executive officer, yes. Oh, and director also.

You’re a president also; right?

> O » 0O

That’s correct.

Q What was your compensation at that time, by both companies
combined?

A 84,000. | was only paid by one company.

Q Okay. Which company were you paid by?

A | believe the checks were coming out of -- well, | don’t know.
It might have been Wintech. It might have been VCC. I'm not sure.

Q Okay. And when you met Mr. Robinson you had no salary;
correct? You had no income --

A No, no, that’s not true at all.

Q You said you were in dire straits?

A | didn’t say dire straits either. Those are your words. | said
we were financially having trouble.

Q Did you have a steady income when you met Mr. Robinson?

A Yes, we did.

Q Who paid you?

A My brother and | had a sole-proprietorship, the two of us.

Actually might have incorporated, | can’t remember.
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Q Okay. Say that again.

A | don’t remember if it was sole-proprietor because it started
out as sole-proprietor. At that time it might have been incorporated. It
was called Advanced Information Systems.

Q And you were making substantially less; correct?

A | don’t recall my salary at that time.

Q Well, you testified once before you made substantially less.

A Okay, well.

Q Well, last time we had this conversation in court you had a
great memory --

A A year ago.

Q -- in all fairness.

A Honestly, you know, it's been three and a half years since | left

the --

THE COURT: All right. Pause. Counsel, that's not a question
and --

MR. GEWERTER: Well, Your Honor, | have a real concern
here when --

THE COURT: Are you going to withdraw your -- that’s a
comment, do you have a question?
MR. GEWERTER: I'll withdraw the comment, Your Honor.
THE COURT: Thank you.
BY MR. GEWERTER:
Q Okay. Is there a reason why you can’t remember these

questions I'm asking you today?
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A

It's been three and a half years since | left the company and

I've moved on with my life. The only time | think about this is when I'm

trying to help out the Plaintiffs get their money back.

Q

Okay. It's been three and a half years since you left the

company but it's only been one and a half years since you’ve testified

under oath at length --

A

> 0O » 0O

Q

About a year --

-- in Judge Williams’ courtroom.

-- yeah, a year and a half ago | spent a day testifying with you.
And did you answer all those questions truthfully?

Yeah, I'm always answering truthfully.

Did you have troubles remembering the answers to those

questions at that time?

A

> 0o >» 0

Q

| couldn’t tell you what | was thinking at that time.
Okay. Turn to page 238 of Exhibit Number 14, please.
Page 2387

Yes. We're still on Exhibit 14.

I’'m there.

And it's a coversheet for an accounting firm Seale and Beers,

CPAs and they’re out of Las Vegas, Nevada. Do you see that?

A
Q

Yes.

It doesn’t say Las Vegas but I'll represent they are.
Did you ever deal with that accounting firm?

Not me personally, | mean.

Did you ever see them in your offices?
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A If they were in there, | wouldn’t know. Because, again, | didn’t
deal with the finances.

Q Okay. But you knew somebody was conducting an audit for
you; correct?

A In 2014 for the reverse merger there was an audit done.

Q And this is the audit you claim that exposes improprieties by
Mr. Robinson; correct?

A | didn’t say that. | said in 2014 there was an audit done.

Q Didn’t you say earlier, a few minutes ago that you --

A But | don’t know if this is it.

Q Let me finish my question.

A Sure.
Q Is there an audit somewhere -- there was only one audit done

by this company, if there’s more I've never seen it.

A | don’t know -- well, you’re not asking me the question.
Q Is there more than one audit ever performed by this company?
A | don’t know if there is more than one audit, but if -- | know of

one audit. But | wouldn’t --

Q Okay. And with the one --

A -- be surprised if there were more.

Q -- and if the one audit you know of -- this is an audit; okay.
And is there anything --

A | don’t know that this is the audit. | only know there was an
audit done in 2014.

Q Would you go through this audit and will you see if you can
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find anything in there that says Mr. Robinson stole money or did
anything improper with this company?

A Well, this couldn’t be the audit of which you speak because on
the second page, of 239, it says August 4", 2015, that's a year after.
The audit of which | have spoken was done and completed by
December 2014.

Q In fact the audit --

So this is not --
So this is not it then; right?
-- the 2014 audit.

Okay. Let’s go back to --

> o » 0O »r

So apparently, to answer your question, appears to be more
than one audit.

Q Are you sure it's an audit or just a preparation of financial
statements?

A Well, whatever this is was in 2015.

Q Okay.

A In 2014 there was an audit done and then we --

Q In 2014; okay.

A --in 2014 and completed by December 2014, ‘cause that’s
when we -- we were exposed to the improprieties.

Q Okay. So let’s go to Exhibit 13 then, that’s financial
statements prepared at the end of 2014. This is unaudited though.

A 20167

Q What's that?
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On tab 13; right?

Correct, sir.

And this is dated 20167

Well, let’'s go to page 201 of that document.
Oh.

o > O > O »

Let me know when you have that.
MR. LIEBRADER: I'm sorry, Harold, what page was that?
MR. GEWERTER: 201 of Exhibit 13.
BY MR. GEWERTER:
Q Do you see that?
Yes, | do.
Do you know what those are?
So in this tab you have more than one document.
Look at page 201 --

Yes.

o » O » O >

-- what starts on page 2017
A It says Virtual Communications Corporation consolidated

notes to the financial statements --

Q I’'m sorry to cut you off. Go back one page to page 200, I'm
sorry.
A Okay.

Q And note one, these are footnotes; aren’t they, to the financial
statements?
A These appear to be consolidated notes to the financial

statements.
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Q Do you know what a note is to a financial statement?

A Yeah, so apparently this is a document billed in February 22",
2016, where the person who billed this document commented about the
previous audit done in 2000 -- or financial statements that were done --

Q Okay. Thanks for your commentary --

A --and dated December 31

Q -- but there’s no question.

THE COURT: There was a question pending, Counsel.
BY MR. GEWERTER:

Q The question, look at page 200, Virtual Communications

Corporation, consolidated notes and financial statements December 31,

2015 and 2014. Do you see that?

A Yes, | do.

Q So this goes back to 2014; correct?
A It speaks of 2014; correct.

Q And this is unaudited; right?

A This document is.

Q Okay. Well, look at the notes here, and if you go to note
number -- go to page 205. Do you see that?

A Yes.

Q Okay. Actually go -- start back at 200 and go page by page
and see if you can find anything in these footnotes prepared by an
accounting firm that says anything was done improper by Mr. Robinson.
This is a document you’ve seen several times; I'll represent that to you.

A Say that again.
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Q Look at those pages, starting at 200, see if there’s anything in
any of those footnotes that says Mr. Robinson did anything improper.

A And you’re speaking of the 2016 document is what I'm
supposed --

Q No, I'm talking about, it says, unaudited 2015 and ‘14, they're
consolidated, that means two statements.

A Well, 'm afraid -- | think you misunderstand this statement up
here.

Q No, | can read. | understand it. | don’t misunderstand it. It
says, consolidated statements 2015 and '14. It's not --

A These are notes --

Q Right, what are notes --

A -- on those statements.

Q -- notes to financial statements.
A Right.

Q What are they?

A Well, apparently these are consolidated notes to this -- the
financial statements of December 31%in 2015, ’14.

Q What is a footnote to any document, what'’s the purpose?

A I’'m not --

Q You've read a lot of technical reports; right?

A They’re stating their notes would be talking about the
document and somebody’s findings.

Q I's further explanation; correct?

A I’'m sorry?
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Q It's a further explanation.

A According to this author, yes.

Q Okay. Now, find anything on pages two -- anything on page
205 that says Mr. Robinson -- I'm sorry, page 200, said Mr. Robinson did
anything wrong?

A On page 2057

Q 200, sir. | backed you up, I'm sorry.

A So you want me to read all of these?

Q | want you to look at it, this is important testimony, sir, you
made a statement in this Court that the -- some financial statement,
found all of these things wrongs that enlightened you to say
Mr. Robinson’s a crook.

A Right.

Q When, in fact, there’s no financial statement I've ever seen
that says that.

A It's --

Q So | want you -- give you the opportunity to find that for me.

A This isn’t the financial statement that states that.

Q What is then? I've never seen one that says that.

A Audit of 2014. These are notes about the audit of 2014 written
by somebody else.

Q Okay. Now --

MR. GEWERTER: Your Honor, I'm going to ask that we get
some assistance from the Court. We’re just playing semantics here.

There’s one audit that was ever done, ever produced in this case, and
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he says he’s never seen that audit, it was too late. So now we have a
financial statement to go back to the time period but these are notes.
BY MR. GEWERTER:

Q I’'m asking if these notes for the 2014 time period, which is the
only financial statements, show that anything was done improper by
Mr. Robinson.

THE COURT: That question has been asked and --

MR. GEWERTER: But no answer.

THE COURT: -- he has explained what he understands the
notes to be. What he also testified to was that he -- there was a second
or another audit in reference to a reverse merger, which is not before the
Court at this time.

MR. GEWERTER: Well, it's never --

THE COURT: So I'm not sure what you’re asking him or
myself to do.

MR. GEWERTER: There’s never -- there is no second audit,
Your Honor, there’s financial statements, there’s only been one audit
done ever by this company.

THE COURT: Okay.

MR. GEWERTER: And this gentleman is testifying that there
are prior financial statements, which are consistent with the audit that
comes out a year later, but he keeps on saying there’s another audit out
there. If that’s the case, then the Plaintiff was hiding documents
because there is no other audit.

I’'d ask Mr. Liebrader is there another audit that wasn’t
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produced in this case.

THE COURT: So I’'m not sure what you’re asking me to do.

MR. GEWERTER: | want to know if there was a second audit
that was never produced in discovery in this case.

MR. LIEBRADER: How would | have it?

MR. GEWERTER: That’s what I'm saying, Your Honor.

MR. LIEBRADER: It's VCC’s audit. | didn’'t do an audit in
2014.

MR. GEWERTER: No, but he --

THE COURT: So you have a two prong problem, number
one, it was VCC -- if | understand it --

MR. GEWERTER: He left with the documents though.

THE COURT: -- that second audit was -- or that other audit
that you refer to in terms of the reverse merger was it a VCC -- was VCC
involved?

THE WITNESS: Yes.

THE COURT: All right. Now, the secondary problem that you
have, Counsel, is that he’s already testified numerous times today that
he was not responsible for, nor did he have access to the financials.

MR. GEWERTER: He also said he left with the documents.
So he selectively produced documents. He had complete access to all
documents he said when he left. He downloaded them all. That’s his
testimony. Now, there’s an audit that he says exists, which I've never
seen in my life.

THE COURT: All right. I’'m going to ask you to ask some
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clarifying questions about downloading all the documents and what that
means.
BY MR. GEWERTER:

Q Do you believe there’s more than one audit, not financial
statements, audit?

A | believe there’s an audit of 2014.

Q You believe there was an audit in 2014 or a financial
statement for 20147?

A That's a good question. | was told it was an audit. But
whether it was a financial statement and | was -- misrepresent it as an
audit, | don’t know. But | was told that in order to do the reverse merger
the other company is requiring a third party financial audit. And so |
assume that’s what it was.

Q Okay. Look at page 207, please, of Exhibit 13. Do you see a
footnote number 10, subsequent events?

A I’m on 207, say it again?

Do you see a footnote number 10?
Oh, yes, subsequent events.

Right. Do you know what this refers to?

> 0o > 0

Let me read it.
Okay.

Q When did you first believe you learned of improprieties by
Mr. Robinson?

A December of 2014.

Q Okay. And you see this footnote here, which covers 2014 and
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’15, number 10, when was this document prepared?

A Well, according to the beginning it looks like it was
February 22", 2016.

Q Right. So as of 2016 there is no further events of the financial
statements that require further adjustment or disclosure to the financial
statements. So there’s nothing in the 2014 prepared documents, the
2015 documents, or this document of 2016 that talks about subsequent
events between '14 and ’15 prepared in '16 that says Mr. Robinson did
anything wrong. So what document are you referring to or is this just
whatever?

A Well, actually, | disagree. What happened was the 2014 audit
showed us the checking account which enabled us to see the
improprieties. If you recall in the document that was brought up earlier
about my resignation, when the board was trying to raise more money,
in my resignation | stated that | thought that it was being held back, or
however | termed it, that it was not being disclosed of the improprieties
that Ron was taking. So, again it was --

Q That was your conclusion; right?

A -- it was my opinion that it was being whitewashed and
glossed over.

Q And you think that Ron whitewashed the certified auditors?
We were not --

Is that a yes or no, sir?

| think he did mislead them.

o » O r

So you think these certified auditors who are registered with
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the American Institute of CPAs, the SCC, FASB, a bunch of other
organizations who do audits, the SCC you think these auditors were
whitewashed by Mr. Robinson?
A Yes, and | can explain why.
Q No, | just asked you, is that what you think?
A Yes, | believe he was.
Q And you understand also that the audit, which you said earlier,
they went through each and every check of this company; correct?
A Yes, they were misled.
Q And somehow they -- those checks were whitewashed out of
their view; is that what you're saying?
A | believe they were not told the truth.
Q Well, they don’t need the truth from a person they need the
checks, that's what an audit is, they look at documents.
Do you understand that; right?
MR. LIEBRADER: Objection.
THE COURT: Counsel, is that a question?
MR. LIEBRADER: Yeah, | was just going to object.
BY MR. GEWERTER:
Q So they look at documents; they look at checks; right?
A | assume they do, yes.
Q So they don'’t -- and if they have questions, they’ll ask ‘em;
correct?
A That's correct, | assume.

Q So the only impropriety you come up with today under oath is
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your own, what you call, a review, a board review was nothing more than
you and your brother finding what you believe Mr. Robinson did wrong
but the auditors found nothing wrong?

A No, that’s not the only impropriety.

Q What else?

A | found the checking, you know, the checking account tells the
truth. There was no --

Q Okay. That’s the same --

A -- there’s no fudging that.

Q -- that’s the same checking account that the auditors have
when they did their audit and their reports in 2014, ’15, and ’16; correct?
And you’re not a CPA?

A | don’t know if that’s what they were exposed to. | couldn't tell
you what they looked at or what they were shown.

Q Who’s more qualified to do an audit, you or the CPAs?

A Well, the CPAs obviously.

Q Thank you, Your Honor. Thank you -- | just called you Your
Honor, I'm sorry. No disrespect to anyone; okay.

So basically it's you and your brother’s review of selective
checks you based a statement that Mr. Robinson did something wrong;
correct?

A | think it was -- there was the checking --

Q Is that a yes or no?

A What was the question again?

Q Your finding that -- or your belief that Mr. Robinson did
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something wrong was based on review of certain checks by you and
your brother; correct?

A That’s correct.

Q But there’s --

A Checking account, not checks.

Q Checking account, I'm sorry, checking . So you never saw the
actual checks, did you?

A No, just the checking account.

Q Oh, so that’s even less information. Where the auditors, you
understand, when they do an audit, they actually look at the actual
checks front and back, each and every check.

MR. LIEBRADER: Objection, it calls --
BY MR. GEWERTER:

Q Is that what they do?

THE COURT: Well, that was a question.

MR. LIEBRADER: He has no foundation for that. Yeah,
there’s --

MR. GEWERTER: Sure he does. He’s talking about an audit
he relied upon.

MR. LIEBRADER: He doesn’t know what the auditors did. He
doesn’t know what they looked at.

THE COURT: He actually said that he wasn’t sure if it was an
audit. You asked him if it was an audit or a financial statement and he
said --

MR. GEWERTER: We had both here.
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THE COURT: -- that’s a good question.
MR. GEWERTER: We had both.
THE COURT: So I'm going to sustain the objection. You can
rephrase your question.
BY MR. GEWERTER:
Q Are you aware of whether or not these CPAs look at the
checks front and back of all the checks?

A No, I'm not aware of --

Q Were they denied --

A -- whether they did look at them.

Q -- access to the front and backs of the checks?

A I’m not aware that they were denied access or given access.
Q Did anyone tell you they were denied access?

A No.

Q So as far as you know they did what CPAs normally do when

they do a review or an audit; correct?

A As far as | know, | don’t what they did.

Q Okay. But you said earlier --

A Whether they saw it or not.

Q -- but you -- see, my problem is you said earlier that they --
you relied upon this audit that found some impropriety but you can’t point
that to me, can you, for this Court?

A Yeah, it's in the checking account.

Q That’s not an audit, that’s your review with your brother.

A Oh.
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Q That’s not an audit, is it?

A No.

Q That’s you and your brother picking -- cherry-picking checks
saying Ron you’re a bad guy, here’s why, because my brother and |
found these checks, | don’t know what they are. That’s your audit you're
referring to; correct?

A No, no there was a actual audit done by third party, which
from that audit we found out about the checking account, had access to
the checking account.

Q And that’'s nowhere in here; right?

I’'m sorry?
And you can’t point to any document in this case, can you?
The report is in this document.

Though it says improprieties?

> 0 » O »

That showed the improprieties.
MR. GEWERTER: Your Honor, I'd take a break and let him
review as long as he wants. But I'll tell this Court there’s no such
document. It doesn’t exist. And this is important testimony because
he's --

THE COURT: Counsel, | don’t understand what you’re
asking.

MR. GEWERTER: | want him to go through each and every
one of these documents and -- he says he relied upon some audit by
some accounting firm that they found improprieties on behalf of

Mr. Robinson.
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THE COURT: He’s saying that he found the improprieties.
He’s not saying the company did. So that’s --
MR. GEWERTER: Well, no, he said he relied upon a report
though.
THE COURT: -- so I'm not sure what you’re asking me to do
or have him do, Counsel.
MR. GEWERTER: Because he said there was a report that
exposed all this.
THE COURT: He said the document exposing that is in these
documents. So why don’t we ask him that question.
MR. GEWERTER: Okay.
BY MR. GEWERTER:
Q What document are you referring to that exposes
Mr. Robinson doing something wrong?
A The document that states what checks were paid out to
non-VCC --
Q Okay. And that was prepared by you and your brother?
THE COURT: Counsel, let him finish answering the question.
MR. GEWERTER: I'm sorry, | apologize.
THE COURT: Go ahead.
THE WITNESS: So that document which was based on the
checking account.
BY MR. GEWERTER:
Q That's the document you're referring to that exposes

Mr. Robinson; correct?
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That's correct.

And that wasn’t prepared by an outside CPA firm, was it?
No, the report was not.

It was prepared by you and your brother; correct?
Actually my brother. But, yes, my brother.

Well, with your supervision also; correct?

> 0 » O » O >

Well, he showed it to me after he finished it.

Q So let me ask you one last time -- | know it’s been asked but
we get different answers here -- is there a document that you saw done
by an outside firm, not you and your brother, that shows improprieties by
Mr. Robinson?

A Outside firm; yes, the checking account from the bank, which
is an --

MR. GEWERTER: Your Honor, I'm not getting an answer.
I’'m going to ask the Court --

THE COURT: Counsel, you’re not getting the question -- an
answer to the question that you like.

MR. GEWERTER: No. The question, what’s the outside firm?

THE COURT: Counsel, he --

MR. GEWERTER: The only thing --

THE COURT: -- he’s already testified that he’s unfamiliar and
he’s not a financial person.

So I'll ask the question, are you referring to your independent
review of documents to include checking account information when

you’re making the conclusion that there were improprieties?
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THE WITNESS: Yes.

THE COURT: All right. Now, he keeps referencing a firm, at
any time did you review an independent report, audit, statement from an
outside person making that ultimate conclusion that there were
improprieties?

THE WITNESS: No.

THE COURT: So what you're testifying here today is that
based on your conclusion based on your review and your brother’s
review of where money was moving to and from out of the accounts to
which you were a board of director?

THE WITNESS: That'’s correct.

MR. GEWERTER: That’s fine, Your Honor. Thank you.

BY MR. GEWERTER:

Q And is that your complete knowledge of all improprieties done
by Mr. Robinson as to the financial affairs of VCC, that report that you
and your brother prepared?

A Say it again.

Q Is that the entire realm or world of knowledge as to the
improprieties by Mr. Robinson is the report that you and your brother
prepared, which is Exhibit -- Exhibit Number 9; correct?

A No, that’s not the only thing.

Q In addition to Exhibit Number 9, what else is there that you
relied upon?

A When we went to rent from Ron it was agreed that we pay

$3,000 a month. At some point in time, about a year into this, he came
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to me and said he’s refinancing the bank -- with the bank, the building
that we were in, which we had less than one-fourth of the footprint in that
building, and he said | need you to sign this lease. | know we’ve never
signed a lease, you just paid 3,000 but I'd like you to sign this lease so |
can take this to the bank and get refinancing. | agreed. It was 26
pages. | went to the 26™ page and just signed it because | trusted him.

Q Okay.

A Later this document was produced and shown to me when this
impropriety came out, where it stated that we were paying approximately
$30,000 a month, not 3,000, for rent on this space and it was backdated
to the first day that we had moved in, which totaled up to 2 million.

So in my statement where | said | resign, | actually reference
this, and that that was done in order to justify his taking the money out
by creating this document that says we actually were paying $30,000 a
month rent.

Q So you have this Exhibit Number 9 and you have this rent

dispute --

A Yeah.

Q -- issue or this lease dispute issue; correct?

A Yeah.

Q And you also --

A Now, let me think because there probably is others. Well,
the --

Q That relates to Ron.
A Yeah.
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Q How does any of this in Exhibit Number 9 or this rent dispute
relate to Mr. Rodriguez or does it or does it not?

A Well, the two of them handled the finances. Exactly who and
what was done between the two, | can’t speak to.

Q You cannot find one item in Exhibit Number 9 or in these
checks that you feel was improper that went to the benefit of Vernon
Rodriguez, can you?

A No, | don’t --

Q You can take a look at Exhibit 9, if you want.

A -- | don’t know of any, no. The answer is no.

Q So your complaint really is with Mr. Robinson; correct?
A | don’t have a complaint as far as --

Q Your alleged improprieties relate to Mr. Robinson only?
A Yes.

Q Okay.

A Well, relate to, yeah, Robinson, if he’s the one that took the
money, but | don’t know if the two made the decision. | don’t know.
Q Okay. I'm just asking what you know. You can’t testify what
you don’t know.
You have no direct knowledge that any of those checks being
directed by or made payable to Mr. Rodriguez, do you?
A No, | don’t think so.
Q That'’s fine.
Let’s talk about the PowerPoint presentation, you were the

one that really put the most of that together, the nuts and bolts of it?
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A The initial PowerPoint presentation.

Q Right. And why was it you?

A Because | knew about the technical side of what our company
was offering from a technical standpoint.

Q And you wanted that to be as accurate as possible; correct?

A The technical side, absolutely.

Q Well, you were the one that actually sent the information to
Julie Minuskin; correct?

A The technical document originally | sent it -- | don’t know if |
sent it to Julie originally or just to Ron. | can’t recall but it was a
technical document.

Q Did you see a final draft report before that was allegedly being
used by Julie?

A After those many revisions that we’ve talked about?

Q Yes.

A Yes.

Q Did you find anything wrong with that final draft?

A No, | was following instructions. As far as | knew, it was all

truthful.
Q It was a yes or no, sir, if you could.
A No.

Q Did you find anything wrong with it, no.
MR. GEWERTER: I'm almost done, Your Honor.
THE COURT: Okay.
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BY MR. GEWERTER:

Q If you could look at Exhibit Number 7, the first page is 84.

A | have it.

Q On the bottom there’s an email from you to Julie it says,
Please find attached the updated investor PowerPoint presentation for
Wintech, VCC, and the ALICE receptionist.

Then you said, I've included the presentation in many formats
in case you have an older version of PowerPoint or not PowerPoint
installed in the presenting PC.

That was -- you were directing -- dealing directly with Julie
Minuskin, wasn't it?

A Yes, | sent her an email.

That helps refresh your memory a little bit?
| sent her an email, yes.

And you did --

> 0 » 0O

| sent it directly to Julie, as well as cc’ing other people.

Q You did deal directly with Julie though that’s what this says;
correct?

A Yeah, in -- as far as email, yeah, this email. | handed off this
document to her.

Q Okay. And you obviously reviewed it before you handed it off;
right?

A Yes.

Q And you felt it to be true and correct; right?

A Yes.
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Q And this is at the time -- this is in September of 2014; correct?
A Yes.
Q Now, you never made any capital investments in either of
those two companies; did you, cash or cash equivalents?
A Well, yeah, because when we came over --
Is that a yes or no, sir.
Yes, | did.

You did make capital investments?

> O » 0O

Yes.

Q How much money did invest in the company, cash or cash
equivalents?

A Assets, cash equivalent.

Q Actually, let’s take it step by step, cash or cash equivalents,
did you write a check or put cash in the account for Wintech or VCC
ever?

A Well, let me ask a question, would --

Q Don’t be -- put down the question. This is ---

A -- would an asset be a cash equivalent?

Q I’'m not going to -- sir, I'm just asking if you put cash or cash
equivalents. Let’s go with cash first.

A No cash.

Q Okay. Did you ever write a check to VCC or Wintech?

A | don’t think so.

Q So what you brought was the technology to the company

basically?
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A

Q Okay. What assets did you bring to the company?

A We had a company, my brother and | had a company called
Wintech, LLC.

Q That’s the one that was struggling; correct?

A That'’s correct.

Q And then after a couple of years you got a base salary of

84,000 a year; correct?

A

equipment and office furniture that we brought into the company.

Q

equipment and furniture did not produce you a viable salary, did it?

A
Q

afterwards; correct?

A

and then other harder times when | was making very little.

Q

with Ron Robinson?

A
Q
A
Q
A

having met Ron.

And assets.

And we had hundreds of thousands of dollars in computer

And all that hundreds of thousands of dollars of office

No, it was producing us a living.

Barely a living, a lot less than what Ron was paying you

No, there were times when | was making quite a bit of money

Were you better off financially before or after you joined forces

| would have to say it was the biggest mistake of my life.

What does that mean?

I'm --

Is that a yes or no?

-- I'm much better -- | would have been much better off never
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Q Okay. Let’s talk about 2014, were you better off in 2014 or
were you better off in 2012 financially?
MR. LIEBRADER: Objection, it's argumentative. Better off,
what, morally?
MR. GEWERTER: Financially.
MR. LIEBRADER: Ethically? Financially?
BY MR. GEWERTER:
Q Was your salary higher --
THE COURT: All right. So that’s sustained and it’s been
modified to be financially.
BY MR. GEWERTER:
Q Financially was your salary higher in 2014 than it was in
20127
A 2014, which was when the audit was done, versus 20127 At
some point in time we started taking a salary under Wintech and it was
around -- my brother and | both were getting 84,000. That was
consistent through the whole time.
Q That’s when you were with Wintech, it was consistent;
correct?
A That'’s correct.
Q But it wasn’t consistent --

A So | don’t remember what date it was, whether it was 2012

Q -- but it wasn’t consistent prior to 2012 though, was it, 84,0007

A No, it was not.
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Q It was not; correct?

A That'’s correct.

MR. GEWERTER: Just one second, Your Honor.
BY MR. GEWERTER:

Q Now, you testified in the Waldo case; do you remember that?

A Yes.

Q About a year and a half ago, approximately, in Judge Williams’
courtroom. Now, did you testify or did you ever state that you objected
to Vern Rodriguez ever getting a salary or that you didn’t feel that he
was -- that you should be employing him?

A | don’t recall if | stated it back then. But I've always felt that
when Vernon was put into the company by Ron that he was basically in
charge of us, as far as keeping track of Ron’s investment into this
company.

Q But keeping track is not the same as committing fraud though,
is it?

MR. LIEBRADER: I'm sorry, can you just state that last --
BY MR. GEWERTER:
Q Keeping track is not the same as committing fraud, is it?
A No.
MR. GEWERTER: I’'m almost done.
BY MR. GEWERTER:

Q Did you ever attend any board meetings where both

Mr. Robinson and Mr. Rodriguez were present together?

A Yes.
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Q

VCC?

A
Q
you.

A

meeting Vernon was there and Ron.

Q
A
Q
A

there was chairman and then three directors.

Q

> 0 > 0O >

own more shares, you have more voting power. | don’t -- | don’t know.

Q

Mr. Robinson that was not given to you?

A

Q
A
Q

Okay. And how -- and was that for Wintech or was that for

Honestly, | don’t know.

Or were they -- sometimes they combine them, if that helps

Yeah, | couldn’t tell you. But | would say that every board

Okay. And who was the chairman of the board?
Ron.
Okay. And you were in what capacity, director?

Just one of the directors, yeah. | think, if I'm not mistaken,

But you’re all four directors though; correct?
Oh, yeah, four.

And you all had equal say; correct?

| believe so.

Did you ever ask --

| don’t know what the minutes say as far as, you know, if you

-- did you ever ask for information up through 2014 from

Yes.

What was that information?

Many times we asked to see the books.

And you did ultimately; right?
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A And we were never given access to the books, we were
always told, well, we're in the middle of something and we’ll get that to
you later.

Q You never saw the books to this very day?

A Until 2014 when the audit came out then we had access to the
books.

Q Okay. So something happened in 2014, this mysterious audit
we keep talking about that you can’t find, enlightened you that said let’s
go look further?

A | haven’t looked for that audit but.

It's not here in these documents, is it?
As far as | know, it's not.

Okay. And --

> O » 0O

But | didn’t put this document together so I'll take your word for

Q No, | don’t want you to take my word. But that’s fine. Thank
you.

A But | don’t -- yeah, | don’t -- | guess the correct answer was, |
don’t know if it’s in this document or not.

Q Okay. And did there come a time period when the board
decided collectively to stop making payments to investors?

A Yes.

Q When was that?

A Well, | couldn’t tell ya. There were -- there was more than one

meeting when we talked about it and | know at some point in time we
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said we’ve got to hold off for now. And then there was later on another
board meeting, okay, we have some money and we can go ahead and
pay this.

Q Do you know when that was though?

A No, | couldn’t tell you. | mean, it was -- it was constant
struggle at that point in time to -- after 2014 when we only had a quarter
of a million dollars in there. So operating capital means -- | mean, it
wasn’t enough to operate day-to-day and make payments to investors
unless you planned on going under in two months.

Q In fact, none of these financial statements | had you look at
blames Mr. Robinson for the failure of the company to make those
payments; correct?

A No, that’s not correct.

Q Show me the document.

A These documents clearly state that because the money was
taking out of the company, the company didn’t have the ability to meet
its obligations.

Q Show me where it says that, that's your document that was
prepared?

A Yeah, in my document | state that.

Q Your document. Other than your self-serving document is
there anything else that’s prepared by somebody else, either than you
and your brother, that says the company could not make payments to
investors because of something done by Mr. Robinson? There’s nothing

there, is there?
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A Say that again.

Q Is there any documents you have, other than your exhibit that
you and your brother prepared, that says payments are not being made
to investors because of something wrong done by Mr. Robinson?
There’s nothing there, is there?

A Well, as I've stated before, I've stated why | believe the
company could not make payments.

Q That doesn’t answer the question. Is there a document that
you can refer me to, or refer this Court to, that says that that’s why
payments were not being made to investors?

A No, there’s not a document | can produce to prove it.

Q Right. The only documents you have, or information, is what
you and your brother prepared on that alleged spreadsheet that you and
your brother did; correct?

A From the checking account, is that what you're asking about?

Q | don’t know where it came from. I'm just asking you, the
spreadsheet was prepared by you?

A By my brother.

Q By you and your brother, I'm sorry.

A No, by my brother. And it was based on the checking
account.

Q Okay. So it’s your brother that did something wrong here or
no?

A He did nothing wrong. He exposed wrong.

Q Okay. And he still is president of the company?
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A | don’t know what his position is.

Q Okay. Any other documents that you can think of that you
ever saw, other than the document prepared by your brother, Mike
Yoder, that says payments were not made because of something
improperly done by Mr. Robinson?

A Well, | did -- not just --

Q Other than a document done by your brother.

A Other than the document prepared by my brother, | did see
the checking account.

Q Other than the checking account and the document prepared
by your brother, is there anyone else, other than you or your brother,
that says payments were not being made because of something done by
Mr. Robinson? The answer is no, isn’t it?

A Ask the question one more time.

Q Did anyone -- any of the documents prepared that you’ve ever
seen, other than the one done by you and/or your brother with the
spreadsheet and the checks, that says payments are not being made
because of Mr. Robinson?

A I’'m not aware of another document.

Q Only thing that you are aware of and you relied upon, your
whole basis of impropriety, is that document prepared by your brother?

A No, it was upon the checking account and also the false lease.

Q Okay. Well, let’s start with the checking account, which was
the back up to the document; right?

A Yes.
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Q Which is the same checking account that was done by a
certified public accountant and they found nothing wrong; correct?

A No, | did not say that. And | wouldn’t be surprised if they did
not see that checking account. | don’t see how they could do an audit
correctly if they saw that checking account --

Q We might talk to some CPAs.

A -- unless they were --

MR. GEWERTER: | have no other questions, Your Honor.

THE COURT: Had you finished your answer?

THE WITNESS: No.

THE COURT: You can finish your answer.

THE WITNESS: Thank you.

| don’t see how they could do a correct audit unless they saw
that checking account statement.

MR. GEWERTER: Your Honor, this is editorializing.

THE COURT: No, he’s finishing his answer, Counsel.

MR. GEWERTER: Okay.

THE WITNESS: And that’s why | concluded that if the audit is
accurate it's because they were not told those expenses on that were for
non-VCC and Wintech expenses.

THE COURT: [I'll let you follow-up.

BY MR. GEWERTER:
Q And you don’t think auditors would ask those questions?
A And | -- | do think they would ask those questions and they

were probably lied to.
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Q And you don'’t think the auditors are that smart they would see
through this?
A | think they could easily be fooled by Ron Robinson.

Q But you don’t know that they were, do you?
A No, | don't.

Q Oh, you’re just speculating?

A I am.

Q Thank you.

MR. GEWERTER: Nothing further, Your Honor.

THE COURT: All right.

MR. LIEBRADER: Nothing, Your Honor. Thank you.

THE COURT: Okay. All right. May we release this witness?

MR. LIEBRADER: Yes. And because he’s the defendant in
this case, we will dismiss him with prejudice.

THE COURT: Okay. All right. Assuming there’s -- anything
you would -- he’s asking me to dismiss him with prejudice, anything --

MR. GEWERTER: Oh, no, no.

THE COURT: Okay. All right. Will you -- based on motion of
Plaintiff's counsel and hearing no objection, | will dismiss the action
against Mr. Yoder with prejudice.

Are you -- do you intend on calling this witness again or are
we done?

MR. GEWERTER: No, | thought in the opening | thought we
said --

THE COURT: That was fine. | just wanted to make sure.
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MR. GEWERTER: It's a bench trial so | thought we’d just
move it along.

THE COURT: No problem. Perfect.

MR. GEWERTER: A jury I'd do it differently, but yes.

THE COURT: All right. So you are released and you may
step down. Thank you very much.

MR. GEWERTER: There is one housekeeping matter, it
doesn’t relate to him, maybe | missed it, Exhibit 8 was the investors, was
that admitted?

THE COURT: That was admitted.

MR. GEWERTER: Okay, I'm sorry, | just missed it, Your
Honor.

THE COURT: Yeah, no, that’s all right. No problem. That’s --
it's good to do that.

MR. GEWERTER: And nobody moved to admit number 9,
which was the -- these alleged board meeting documents.

MR. LIEBRADER: | thought we did, didn’t we?

MR. GEWERTER: I'm sorry, was that admitted?

MR. LIEBRADER: | have it checked.

THE COURT: Yes, we have that. That was during when you
accidently dropped those papers --

MR. GEWERTER: That'’s fine. Okay.

THE COURT: -- which is something that | would do so.

MR. LIEBRADER: | think everything is in except for 15 --

there’s the first two pages of 15 and then nothing else.
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THE COURT: And everything else is out; right.

MR. GEWERTER: Everything else is in though?

MR. LIEBRADER: Yeah.

MR. GEWERTER: Right; correct, Your Honor. Okay.

MR. LIEBRADER: And, Your Honor, how do you feel about
accepting the witness’s exhibit book as for the court, as the official
exhibit book or --

THE CLERK: No, | have to --

THE COURT: She’s actually going to take mine --

MR. LIEBRADER: Oh.

THE COURT: -- and she’s going to remove those pages of
Exhibit 15, which was fine.

MR. LIEBRADER: Okay.

THE CLERK: Do you want to come up and remove those
pages?

THE COURT: Do you want to -- yeah.

MR. LIEBRADER: Sure, I'll be happy to.

THE COURT: Allright. So | want to first address -- | just want
to make sure, are we done?

MR. GEWERTER: Yes.

THE COURT: Both sides. All right. So Plaintiff you rest?

MR. LIEBRADER: Yes, ma’am.

THE COURT: Defendant you rest?

MR. GEWERTER: We do, Your Honor.

THE COURT: All right. So I'm going to go back and talk
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about some of the pretrial issues that were raised. | want to first talk
about the motion to dismiss for failure to name an indispensable party. |
did review the briefing provided by counsel for Defendant, as well as the
opposition provided by Plaintiff.

| agree that the Provident Trust is an IRA custodian. Itis not a
trust and therefore | do not find that IRA -- that the Provident Trust is an
indispensable party.

Looking at Exhibit A to Plaintiff’'s opposition, it details what the
agreement was between Provident Trust and the, | guess, the clients of
the -- of the IRA, if you will. Provident Trust is not operating as a trustee;
rather it is merely, for lack of a better term, managing the money that’s
being invested by the clients. And the clients are not beneficiaries of
that money but rather actually individuals that are depositing money into
the IRA account to make investments.

And so I'm going to deny the motion to dismiss. | do find,
again, that Provident Trust is an IRA custodian and not a trust -- and not
trustees and therefore they are not -- they are not an indispensable
party.

All right. So the next question, and issue before the Court, is
talking about the fact that there has been a resolution in bankruptcy
court and the argument is that the shareholders accepted a modification
of the agreement, that’s at least the representation of counsel, and
listening to testimony yesterday Mr. Hotchkiss was unable to recall if he
had received notice or what he had agreed to when it came to that

argument or that resolution in bankruptcy court.
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Counsel for Defendant relies on Williams v Crusader, which is
75 Nevada 67, a 1959 case, and Howard v Associated Grocers, an
Arizona case from 1979.

So | want to first hear argument from counsel for the Plaintiff.
| want to hear a little bit more argument as to what your position is --

MR. LIEBRADER: Sure.

THE COURT: -- regarding that issue.

MR. LIEBRADER: Thank you, Your Honor.

| can state for the record that none of the Plaintiffs in this case
voted for that bankruptcy plan. They all voted againstit. So | just
want -- not just Mr. Hotchkiss, they all voted against accepting shares.
So that is -- that’s a fact.

Second --

THE COURT: Well, so, -- okay. All right. Go ahead, sorry.
Go ahead.

MR. LIEBRADER: So my understanding, my reading of the
bankruptcy law is that a discharge -- and we cited this in our brief -- a
discharge in bankruptcy does not extinguish the debt itself, but merely
releases the debtor from personal liability for the debt, and that’s In re
Edgeworth, 993 F.2d 51. Following the discharge, section 524(a)(2)
enjoins an action against a debtor, which is VCC, but section 524(e)
specifies the debt still exists and can be collected from any other entity
that might be liable.

So | think it's -- what happened here is that VCC was released

from liability but the debt still exists and the debtors are entitle -- or the
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borrowers are entitled to go after the guarantor.

In addition, the bankruptcy, | have the bankruptcy order, it
specifically stated that it didn’t release -- it didn’t prevent the debtors
from continuing to pursue claims against Mr. Robinson. In fact, it
specifically excluded the -- it specifically said that the debts against
Mr. Robinson were not extinguished. And that’s VCC’s own position.

And | can find it for you.

THE COURT: Yes, please.

MR. LIEBRADER: So Mr. Robinson -- so here’s the
disclosure plan, the first supplement to the motion conditionally
approving the adequacy of the disclosure statement. And this was
signed off on by the Court. It's the first amended Chapter 11 plan for
reorganization. That is the operative document. And Mr. Robinson is
defined in this document on page 50 of 75 and this is -- this was filed
with -- this is document 40 from the United States Bankruptcy Court,
District of Nevada, entered on June 13" of 2018. Mr. Robinson is
defined as a former officer and director of the debtor.

And on page 33 it talks about a third party release. And VCC
specifically stated that they were not giving up claim. So this is VCC
alone against Mr. Robinson. This has nothing to do with the guarantee.
VCC was withholding release of claims against Mr. Robinson.

But as to the Plaintiffs in this case, it goes on to say that this
release shall not -- and this is page 72 of 75, this release shall not
operate to waive or release any causes of action, one, of the debtor,

which is VCC, or its estate from any claims arising from willful
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misconduct or gross negligence; two, claims against any former officer
or director of the debtor, which is Mr. Robinson; or, three, and this
applies to us, claims that may be asserted by third parties against
persons or entities other than the debtor.

So it was specifically agreed and it was subject to a lot of
negotiation between myself and Mr. Larsen that we are not giving up
claims against Mr. Robinson. And that was ultimately borne out by the
plan that was submitted and approved by the Court.

THE COURT: All right. So let me hear from counsel from
Defendant your response to that fact.

MR. GEWERTER: Your Honor, we're kind of going down the
wrong rabbit hole here. The issue is not what the plan says or not. The
plan only comes into bearing and to this case because the obligation of
VCC is extinguished when it went from debt to equity. That’s a fact.
There’s no question that their notes now became stock. Whether they
voted for it or not is meaningless because there’s an order that says you
will get stock. It's signed off by the Federal Bankruptcy Court.

So they are -- so they got stock and the primary obligation has
been extinguished. Whether or not they voted for it, but 80 percent did
vote forit. There’s actually a jury instruction in Nevada that we cite in
our pretrial brief.

THE COURT: | saw that, mm-hmm.

MR. GEWERTER: And it says jury, it's attached as Exhibit 6,
and basically it says, if there’s no obligation by the debtor, there’s no

obligation by the guarantor. So there’s no obligation by the debtor, VCC,
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to pay anything further when they gave common and preferred stock to
all these investors. That’s extinguished. They accepted, whether it be
voluntarily or involuntarily, they accepted the stock in lieu of the debt.
And once that is materially -- once they’ve made an obligation, materially
altered, or extinguished, we would argue, but materially altered the
guarantee goes away.

Now, whether the plan says it does or doesn’t is meaningless
because all it says is, we, at the bankruptcy court are not going to decide
that issue. And | agree. There’s no question or not in deciding that
issue because Mr. Robinson wasn'’t a party to that case. In order to
have that action against Mr. Robinson somebody would have to have
brought an adversary proceeding to bankruptcy court, which wasn’t
done. So therefore that’s just dicta to the plan. It was done because
Mr. Liebrader wanted the language in there because Mr. Robinson
testified to and that was the only reason why. So they got the plan
through. And so whatever reason is, that debt is gone.

If they can show me where the debt still exists somewhere,
after the bankruptcy, I'll change my position. But they can’t show that.
It's impossible because the law is abundantly clear that if you extinguish
the superseding legal obligation, that the promissory notes, the personal
guarantee goes away.

Otherwise, any -- otherwise the guarantor can make all kinds
of crazy deals without the permission of the guarantee and hold the
guarantee -- guarantor liable for things that they don’t agree to. Maybe

Mr. Robinson did not agree to the plan, who knows. That’s not before
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this Court. But the fact is you can’t hold him liable because the main
obligation has gone away. And that by itself is the very reason.

Secondly, if they were to get the guarantee in place you'd
have a windfall. The only -- the only language is that it was a fair
equivalent between the debt and the -- and then the stock of this case,
of VCC.

Therefore, they got what they bargained for, just now it’s in
equity; it's not in debt. They don’t get a double recovery. They don’t get
stock in the company for the same value, by the way, the dollar, or the
dollar per share, and then collect the guarantee also. That would be a
windfall, that would be extreme unjust enrichment, and that’s the
purpose of the law. You don’t get double recovery and that's what the
Plaintiffs are asking for in this case, Your Honor.

THE COURT: Well, it would be double recovery if the shares
equaled the investment amount.

MR. GEWERTER: There’s no evidence to the contrary and
the bankruptcy court --

THE COURT: Well, there’s no evidence to support your
position either.

MR. GEWERTER: Yeah, there is, because there -- in order --

THE COURT: What evidence?

MR. GEWERTER: --in order to get a plan approved you must
have a fairness evaluation in bankruptcy court. And that gets
determined and argued. And Mr. Liebrader -- | was not part of the

bankruptcy. | don’t do that in bankruptcy -- but Mr. Liebrader was there
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arguing about the equivalence and this is what the Court came up with.
So they may not like it but this is what the Court -- in order to have the
plan approved you must have an equivalency hearing or equivalency
argument as part of a hearing. And that’s done or the plan would not be
approved. Otherwise this company would have turned into liquidation
under Chapter 7 and no longer a Chapter 11.

So the only evidence before this Court is that it was fair, in fact
the plan -- the orders to these plans all state this was fair and equitable
and there’s nothing to say this wasn’t fair and equitable. They brought in
no expertise whatsoever.

So when this debt went away, there’s no more debt, Your
Honor, it's gone. So if the debt’s gone, what was Mr. Robinson
guaranteeing? They say conditional guarantee, remember that. Not
conditional, it's a conditional guarantee in all the audited and unaudited
financial statements. That’s all we’ve ever seen. And it's condition upon
the debt being extinguished.

THE COURT: Oh, I'm sorry, can | see the exhibit book really
quickly.

MR. LIEBRADER: Sure. | haven't pulled out -- well --

THE COURT: Oh, that’s -- you can take it back. | just wanted
to just take a look at it --

MR. LIEBRADER: Yeah, I'll just take out the ones.

Your Honor, he keeps saying that the debt is extinguished,
there’s no proof that the debt is extinguished.

THE COURT: Well, that’'s my concern.
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MR. LIEBRADER: Yeah, VCC has been released from their
obligations under the debt but the debt isn’t extinguished. And all the
cases that we cited in our brief speak to exactly that, that the debtor’'s
obligation to the debt goes away and that is extinguished, the liability,
but not the debt itself. And they can’t point to a single case that says the
debt itself is extinguished under these circumstances.

As to the plan approval, 80 percent of the people voted for it,
you’re dealing with elderly people around the country who get phone
calls from Mr. Robinson’s cronies late at night saying you better vote for
the plan or you’re going to get nothing. And that’s why they got 80
percent.

MR. GEWERTER: That’s not -- | object to that
characterization.

MR. LIEBRADER: Well, that’'s what happened.

THE COURT: WEell, hold on. So | want to --

MR. GEWERTER: There’s a federal judge who preceded this.

THE COURT: -- back up for a minute. Because you said that
there was a conditional guarantee but I’'m looking at Exhibit 6, Bates
Number 89, so it's a note, | think it's mister -- well, whatever. It's Bates
Number 89, it says, right in the middle of the page, guarantee, this note
is guaranteed by Ron Jay Robinson as indicated below.

And | --

MR. LIEBRADER: And, Your Honor --

THE COURT: -- 1 don’t hear -- | don’t see where it says it’s

conditionally guaranteed.
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MR. GEWERTER: No the financial statements say
conditionally.

MR. LIEBRADER: -- and, Your Honor, actually --

THE COURT: Well, that’s different though the note itself
actually says guaranteed; right?

MR. LIEBRADER: Actually the --

MR. GEWERTER: Yeah, we have CPAs. Dispute the
testimony we all know what CPAs do, they give an exam that most
people don’t want to have.

THE COURT: Yeah, | agree, | wouldn’t want that exam.

MR. LIEBRADER: Your Honor, if you look at the notes --

MR. GEWERTER: Can | finish the statement?

MR. LIEBRADER: -- at page 90, just the next page you’re on,
the language is pretty damning and completely opposite of what he’s
saying. On each individual note it says the undersigned guarantor
absolutely and unconditionally agrees.

MR. GEWERTER: To the debt.

MR. LIEBRADER: Unconditional.

MR. GEWERTER: | want to see where the debt is. There’s
no debt left. There’s no obligation left.

MR. LIEBRADER: Well, that’'s apples and oranges.

THE COURT: Yeah, those are -- that’'s why | was asking the
question. | just want to make sure | didn’'t miss something. There was
no --

MR. LIEBRADER: Absolutely and unconditionally guaranteed.
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MR. GEWERTER: | will guarantee | want to see -- | want to
see somebody show up in this courtroom and say, | can still sue on my
promissory note even though the bankruptcy plan says | now have
equity.

THE COURT: All right.

MR. GEWERTER: They can’t do that.

THE COURT: So I'm looking --

MR. GEWERTER: If you cancel the promissory note, you
cancel the guarantee. It's that simple.

THE COURT: -- I'm looking at a -- now, it's uncited, but | just
want to give you an idea where --

MR. GEWERTER: Sure.

THE COURT: -- what I'm looking at. It's a 2006 Westlaw--

MR. GEWERTER: What's the case?

THE COURT: 279 --

MR. GEWERTER: I'm sorry, | didn’t hear that, Your Honor.

THE COURT: That’s okay. 2006 Westlaw, 2792396, Donell,
D-O-N-E-L-L, versus Perpetual Investment Incorporated and Ronald
Rippe, R-I-P-P-E, individually. It's a 2004 case out of the district of -- the
Federal District of Nevada.

In that case --

MR. GEWERTER: Is that the full citation or just the Westlaw?

THE COURT: Yeah, that's the Westlaw. You're right, it's --
the -- unless you want the case number. Do you want the case number

from fed court?
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MR. GEWERTER: Yeah, | do it the old fashion way.

THE COURT: Sure. 2:04-cv-1172-KJD-LRL.

So this was on a motion for summary judgment, so obviously
we're in a different place procedurally, but I'm looking at this because in
this case there was a modification agreement signed by Robert E. Rippe
on behalf of Perpetual Investment. Rippe was the sole member,
stockholder, and president of Perpetual Investment. Rippe did not sign
the modification as a personal guarantor. The modification was secured
by the original deed of trust which had been re-recorded, blah, blah,
blah.

All right. So this is talking about what the facts of that
particular case. But it relies on the same case, it relies on Williams v
Crusader, and it says that the Court has also recognized an exception,
to which you’re relying on, may exist where a guarantor consents to a
change or an alteration in the terms of the contract. Assent may be
inferred from conduct or other circumstances.

So it goes on to say that in a nutshell that Rippe is still liable
as the guarantor at a minimum for the amount of the original note. It's
undisputed that Rippe, as president and sole owner of Perpetual, was
aware of the modification agreement and so -- essentially, for lack of a
better -- the way I’'m reading this is there was a modification, which is
what you're arguing here. There’s a modification. Whether that was
through bankruptcy, or in this case it doesn’t appear that it was through
bankruptcy, but there was a modification.

But I'm reading this and it seems to suggest that it doesn’t
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change the fact that Rippe is still -- or still liable for the amount of the
original note.

So this is a very short decision. It’s only two pages. It's not --

MR. GEWERTER: Is that a published decision, Your Honor?

THE COURT: I'm sorry?

MR. GEWERTER: Is that a published decision?

THE COURT: It's not published and so | note that and I'm
looking at this really as persuasive information.

So what | want is the parties to take a look at this and | would
like this addressed in closing briefs. So there isn’t a lot in Nevada on
this particular issue. This was the closest | could find. But take a look at
this, see if it changes the analysis, see if | am reading this correctly, and
I’'m happy to be told that I'm reading it incorrectly and wouldn’t be
offended by that in any way.

But | am concerned, reading what I've read, through this case
and the additional research I've done, that Mr. Robinson is still
responsible for his personal guarantee that the discharge is the
discharge of the VCC debt and not Mr. Robinson’s personal guarantee.
And so | need more information to make my decision on that ultimately.

So | would like closing briefs, they don’t need to be long.

MR. GEWERTER: And we don’t need to rehash what you
already have --

THE COURT: No, no --

MR. GEWERTER: -- you just take from this case forward?

THE COURT: -- you can each just submit one.
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MR. GEWERTER: Okay.

THE COURT: | would like no more than ten pages of closing
briefs. So | think it can be very concise. This was a short trial and |
appreciate the witnesses and the questions and answers that were
presented during the course of the trial.

So ultimately it’s up to you how much you want to address this
particular issue or other issues you think are important.

And then my question for both sides is how much time would
you like to submit those closing briefs?

MR. GEWERTER: Can we -- and we can do simultaneous
exchange of briefs?

THE COURT: Yes.

MR. GEWERTER: And no response is required?

THE COURT: No.

MR. GEWERTER: None of that nonsense?

THE COURT: No.

MR. GEWERTER: Okay.

THE COURT: Simultaneous briefing, 30 days?

MR. GEWERTER: Yeah, 30 days is fine.

MR. LIEBRADER: 30 days, that'll be fine.

THE COURT: Does that work?

MR. LIEBRADER: Sure. Thank you.

THE COURT: Okay. Great. So 30 days would put us at
March 24", is that we were saying this morning? Yes. March 24™

which is a Tuesday, does that work for everybody?
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MR. GEWERTER: That's fine.

MR. LIEBRADER: Sure.

THE COURT: All right.

MR. GEWERTER: And just file it electronically?

THE COURT: Right.

MR. GEWERTER: Okay.

THE COURT: And then I'm going to put this on my chambers
calendar for April 20™ that way | can get that decision out to you all.

MR. GEWERTER: And that’s all you want briefed; correct?

THE COURT: That's right.

MR. GEWERTER: You said April 20"?

THE COURT: April 20" will be on my chambers calendar;
right.

MR. GEWERTER: Chambers; okay. Thank you, Your Honor.

THE COURT: All right?

MR. GEWERTER: Great. Thank you for your time.

THE COURT: Anything else you need from me?

MR. GEWERTER: Thank you for your patience.

THE COURT: No, no problem.

Do you all want to take a look -- a second look at this? This is
the exhibit book that I'm taking back with me.

MR. LIEBRADER: Oh, no, | --

MR. GEWERTER: No, no, it’s --

MR. LIEBRADER: --1did pull -- | pulled out the ones we

didn’t cover, yes. Thank you.
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THE COURT: Okay. All right. And you’re okay with those?

MR. LIEBRADER: Yes.

MR. GEWERTER: No, why | wouldn’t | be?

THE COURT: Okay. All right.

All right. Thank you all very much. | appreciate it.

MR. LIEBRADER: Thank you, Your Honor.

MR. GEWERTER: Thank you very much for your time, Your
Honor.

MR. LIEBRADER: | appreciate it. Thank you.

THE COURT: Have a good day. And, look at that, right at

almost 1 o’clock so.

[Trial day 2 concluded at 12:53 p.m.]
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