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 INTHE FLUHTL JUDICIAL DISTRICT COURT OF THE %% 1

STATE OF NEVADA IN AND FOR THE COUNTY OF..C.

szé&, sea{

[

Petitioner,

PETITION FOR WRIT
OF HABEAS CORPUS

rian €. Williams (POSTEORVIETION

Respondent.

INSTRUCTIONS:

(1) This petition must be legibly handwntlen or typewntten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be fumished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authbrized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution,

{4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the wardén or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5) You must include ali gronnds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds i m this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must aliege spec:ﬁc facts supporting the claims in the petition you file seeking relief from any conviction
or sentence, Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceedmg in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted, One copy must be mailed to the respondent, one copy to
the Attomey General’s Office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challengiig your original conviction or sentence, Copies must conform in all
particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently '

......

| restrained of your liberty: HIH'HISSHVZT STATE D?TSO[\‘ .LN CLAP(( caﬂ\}—r l\j \;’

...........................

Distier Court Dept. XV, 200 LW Aeuder 105, Veaus nv 89
3. Date of judgment of conviction: OOMbKeV%% 20H \j

4. Case number: . C r] 32}% Zq ‘

5. (a) Length of sentence: (po - 150 MUNM hﬂ) OC’

2. Name and location of court which entered the judgment of conviction under attack: M., j Mn :] d' CJ CL

-1~
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(b) If sentence is death, state any date upon which execution is scheduled:....

6. Are you presently serving a sentence for a conviction other than the conviction under attack in this motion?

----------------------------------------------------------------------------------------------

7. Nature of offense involved in conviction being challenged: SVD"Hle“‘MQ‘CJEMN‘. !
(m VASION OF TUE HoME)

b

8. What was your plea? (check one)
(2) Not guilty ........

®) Guilly .

........

(c) Guilty kut mentally ill ........
(d) Nolo contendere.........
9. If you entered a plea ‘of guilty or guilty but iaaental]y ill to one count of an indictment or information, and a

plea of not guilty to another cﬁhnt of an indictment or information, or if a plea of guilty or guilty but mentally ill was

/

negotiated, give details: ....... R H[ﬁ—‘ —— prens

10. If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

(a) Jury ........

(b) Judge without a jury ........ /

11, Did you testify at the trial? Yes ........ No.¥.. /

12. Did you appeal from the judgment of conviction? Yes ...”... No........

13. I you did appeal, answer the following:

(a) Name of court: TY\C SMPr'eM € QOur 4 0{: ik@S-l*R.«"‘e ”'p L/( \fQG(,‘—
(b) Case number or citation: l\I a. 7 q %q'g

..........................

................................................

(Attach copy of order or decision, if available.)

Copy Attached >
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------- sreiasrerane . nn-uu-n...un"-n.uuu--vv-.n--.-----n..-.--u.-n.n.....-u"-uu--uu-..nnu..-....-----u

15. Other than a direct appeal from the Jjudgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ........ No...7.

16. If your answer to No. 15 was “yes,” give the following information:

(a) (1) Name of court: . TRt e L e st s e e e s e a s naa g v sem s s eene e e
(2) Nature of proceeding: ..................... P s e e
(3) GrOUNS FBISEL vttt e s e .

{(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No.......

(5) Result: ...

(6) Date of result; ....

(7) If known, citations of afy written opinion or date of orders entered pursuant to such result:

(b) As to any second petition, application or motion, give the same information:
(1) Name of court; ....................................................
(2) Nature of Proceeding; ... vursemvresusscorsceromessoss s
(3) GrOUNS FRISEA: wvvoevesssrcscerereere s s s
(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No........
() RESUIE s vt
(6) Date Of TeSUIL: ......covvvererersveneereeeses s rrsersas P

(7) If known, citations of any written opinion or date of orders entered pursuant to such result;

Tissnseassranres N Gemarrtrritisabenr Tttt rra s

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion?

(1) First petition, application or motion? Yes ........ No.........
Citation or date 0f dEGISION: ......covurumurennetsemmemeeseeseeeresnssessenssosessesssss
{2) Second petition, application or motion? Yes ........ No.......

Citation or daté OF AECISION: ...ovuserresrsiisisrinnrrrnsnissasssess e esreresesssnans
(3) Third or subsequent petitions, applications ot motions? Yes ........ No....
Citation or date 0f dECISION: .u....ovsreemmssivinsersisisieenreereesses s sssesssesnes .
(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relatespecific facts in response to this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

Iength)-u/ﬁ'

..............

R Py Ty TP PP Y PP P,

.................................

17. Has any ground being raised in this petition been previbusly presented to this or aﬂy other court by way of
petition for habeas corpus, mo{ion, epplication or any other postconviction proceeding? If so, identify:

(2) Which of the grounds is the SAME: .....ceeeveevecrerenrarsnseressnerinns wrsanenis e ———— reerreereraaes s rtarase

.......................

(c) Briefly explain why you are apain raising these grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 172 by 11 inches attached to the petition. Your

response may not exceed five handwritten or typewritten pages in length.) ..........oovvvovonnrreeernenonns,

......................... L Py SN veun caersensny wieerees L LTI T Ty T PP o Eeresasannsan maavaree

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have atiached,
were not previously presented in any other court, state or federal, List briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your
response may be included on paper which-is 8 1/2 by 11 inches attached to the petition, Your response may not

exceed five handwﬁ;ten or typewritten pages in length.) .......... han e o et et sresereanas anas aratameses srasanensasaens e

14TEe s sasanaun

~4-
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19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.} .......coccrveoneremmnereriossissnenens

.............................................................................................

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment

under attack? Yes ........ No..Y..

....................................................................................

22. Do you have any future sentences to serve after you complete the sentence imposed by the judgment under

attack? Yes ........ No .

23, State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.
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(b) Ground TWO: . U\)hf‘l hev & @VQ \JIOIK‘HCV"\ Jacuy reo[ ll«\ev\

........................

.................................................................................................

...........................................................

.....................................................

Supporting FACTS (Tell your story briefly without citing cases or law.): On ‘\SO\JfM bC Y ‘Z‘§
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i "I-;. *EFORE, petitioner prays that the court grant petitioner rehef to whmh petmoner may be entitled in this proceeding.

EXECUTED at High Desert State Prison on the [ 15™ day of the month of )% ( _74_
TN TOeCE 094y 0 @,

High Desert State Prison

Pést Office Box 650

Indian Springs, Nevada 89070

Petitioner in Proper Person

' : VERIFICATION

Uridei' penalty of perjury, the undersigned declares that the undersigned is the pentloner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

Dol dopser m

ngh Dcsert State Prison

Bost: Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

P : AFFIRMATION (Pursuant to NRS 239B.030)

[ 2N

'Ihc underszgned does hereby affirm that the preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
Coutt-Case. Nmnber 8324 - Does not contam the social security number of any person.

LT H Rt M

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petltloner in Proper Person

CERTIFICATE OF SERVICE BY MAIL

DE—NZ{L %%9\‘{ , hereby certify pursuant to N.R.C.P. 5(b), that on t]ns | V" day of the month of
'32 .:1 , 20 2{, I mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:

Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
Indum Sprmgs, Nevada 89070 Carson City, Nevada 89701

------

Clark County District Attorney's Office
200 Lewis Avenue
Las . Vegas, Nevada 89155

wgﬂboszgvn{ m

ngh Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

;‘T‘Pnnt your name and NDOC back number and sign | '
» |2
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

DENZEL DORSEY, No. 79845-COA

Appellant, .

va. o

THE STATE OF NEVADA, o ‘

Respondent. % F I LE B
= JAN 0B 2021

ORDER OF AFFIRMANCE

Denzel Dorsey appeals from a judgment of conviction, entered
pursuant to a guilty plea, of home invasion. Eighth Judicial District Court,
Clark County; Joseph Hardy, Jr., Judge.

First, Dorsey argues the district court erred by denying his
presentence motion to withdraw his guilty plea. A defendant may move to
withdraw a guilty plea before sentencing, NRS 176.165, and “a district court
may grant a defendant’s motion to withdraw his guilty plea before
sentencing for any reason where permitting withdrawal would be fair and
just,” Stevenson v. Siate, 131 Nev. 598, 604, 354 P.3d 1277, 1281 (2015). In
considering the motion, “the district court must consider the totality of the
circumstances to determine whether permitting withdrawal of a guilty plea
before sentencing would be fair and just.” Id. at 603, 354 P.3d at 1281. The

~ district court’s ruling on a presentence motion to withdraw a guilty plea “is

discretionary and will not be reversed unless there has been a clear abuse
of discretion.” State v. Second Judicial Dist. Court (Bernardelli), 85 Nev.
381, 385, 455 P.2d 923, 926 (1969).

Dorsey claimed he should be allowed to withdraw his guilty plea

because he was innocent of the crime charged. The district court held an

1 -o0e3 11
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evidentiary hearing. After hearing testimony from Dorsey’s and the State’s
witnesses, the district court found Dorsey’s witnesses were not credible,
considered the totality of the circumstances, and found there was no fair
and just reason to permit the withdrawal of Dorsey’s guilty plea. The record
supports the district court’s findings. See Howard v. State, 106 Nev. 713,
722, 800 P.2d 175, 180 (1990) (“On matters of credibility this court will not
reverse a trial court’s finding absent a clear showing that the court reached
the wrong conclusion.”), abrogated on other grounds by Harte v. State, 116
Nev. 1054, 1072, 13 P.3d 420, 432 (2000). Therefore, we conclude the
district court did not abuse its discretion by denying this claim.’

Next, Dorsey argues he should either be allowed to withdraw
his guilty plea or have his sentence modified because the written plea
agreement “understated the possible punishment” and “incorrectly” stated
he was “facing” a sentence of 60 to 120 months. Dorsey misstates the
underlying facts. The written plea agreement stated that, if he failed to
appear for any court dates or was arrested for any new offenses, Dorsey
stipulated to a sentence of 60 to 120 months. The written plea agreement
went on to correctly state the range of possible sentences under NRS
207.010 in the event Dorsey was adjudicated a habitual criminal.

Therefore, we conclude Dorsey is not entitled to relief on this claim.?

1Dorsey argues for the first time on appeal that he may not have been
competent when he entered his guilty plea and counsel was ineffective for
not investigating his competency. Because these arguments were not raised
in the court below, we decline to consider them on appeal. See Rimer v.
State, 131 Nev. 307, 328 n.3, 351 P.3d 697, 713 n.3 (2015).

tTo the extent Dorsey challenged the legality of the stipulated
sentence, we note that parties may negotiate for an infirm sentence. See
Breault v. State, 116 Nev. 311, 314, 996 P.2d 888, 889 (2000). And Dorsey
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Next, Dorsey argues the stipulated ferms in his guilty plea
agreement agreeing to “habitual criminal treatment” and the existence of
the requisite prior convictions were unconstitutional. Dorsey’s stipulation
to the existence of the prior convictions necessary for habitual criminal
adjudication was permissible. See Hodges v. State, 119 Nev. 479, 484, 78
P.3d 67, 70 (2003). Dorsey’s reliance on McAnulty v. State, 108 Nev. 179,
826 P.2d 567 (1992), and Stanley v. State, 106 Nev. 75, 787 P.2d 396 (1990),
is misplaced as they have been explicitly overruled. See Hodges, 119 Nev.
at 484, 78 P.3d at 70. Therefore, we conclude Dorsey is not entitled to relief
on this claim.

Next, Dorsey argues the district court erred by sentencing him
to an overly harsh and disproportionate sentence. The district court has
wide discretion in its sentencing decision. See Houk v. State, 103 Nev. 659,
664, 747 P.2d 1376, 1379 (1987). We will refrain from interfering with the
sentence imposed by the district court “[s]o long as the record does not
demonstrate prejudice resulting from consideration of information or
accusations founded on facts supported only by impalpable or highly suspect
evidence.” Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976). And,
regardless of its severity, “[a] sentence within the statutory limits is not
‘cruel and unusual punishment unless the statute fixing punishment is
unconstitutional or the sentence is so unreasonably disproportionate to the
offense as to shock the conscience.” Blume v. State, 112 Nev. 472, 475, 915
P.2d 282, 284 (1996) (quoting Culverson v. State, 95 Nev. 433, 435, 596 P.2d

does not allege the district court's deviation from the stipulated sentence
was improper. See NRS 174.035(4); Sandy v. Fifth Judicial Dist. Court, 113
Nev. 435, 440 n.1, 935 P.2d 1148, 1151 n.1 (1997) (“[T}rial judges need not
accept sentence bargains.”).
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220, 221-22 (1979)); see also Harmelin v. Michigan, 501 U.S. 957, 1000-01
(1991) (plurality opinion) (explaining the Eighth Amendment does not
require strict proportionality between crime and sentence; it forbids only an
extreme sentence that is grossly disproportionate to the crime).

The 60-to-150-month prison sentence imposed is within the
parameters provided by the relevant statute. See NRS 207.010(1)a).
Dorsey does not allege that this statute is unconstitutional. Dorsey also
does not allege that the district court relied on impalpable or highly suspect
evidence. Having considered the sentence and the crime, we conclude the
sentence imposed is not grossly disproportionate to the crime, it does not
constitute cruel and unusual punishment, and the district court did not
abuse its discretion when imposing sentence.

Finally, Dorsey argues the cumulative effect of the errors in this
case warrants reversal. As Dorsey has identified no errors, we conclude
there are no errors to cumulate. See Morgan v. Siate, 134 Nev. 200, 201 n.1,
416 P.3d 212, 217 n.1 (2018). Accordingly, we

ORDER the judgment of conviction AFFIRMED.

L
/(zfﬁ'v/ . CJd.
B

Gibbons

Tar—

Tao

e

Bulla
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Hon. Joseph Hardy, Jr., District Judge
Terrence M. Jackson

Attorney General/Carson City

Clark County District Attorney

Eighth District Court Clerk

27




D-»emﬁf D’JFZS 44 1001‘7%%’
h D ‘ 55045? S0

o [

Retail

: BN
g
-4

2

US POSTAGE PAID

$0_00 S eoots |

kXl 42700260-03

PRIORITY MAIL 1-DAY®

1&3.5002.7. .

1005

EXPECTED DELIVERY DAY: 07/30/21

SH!F'

i u‘iim’iMninmul«m:

505 5100 §127 1210 1159 88

28

e
6’ah+hju'

N | D !a‘}” o C""‘V




29



=g = A J v v e W Qg

7%

zyf
]

5

b

a

Cemm Diskied Couvt g
N ClW\ZCOvaﬂj NWadX gt
b o CﬂS{ A-21.838313.W
D€h2€| Dorse - Dep Dept.18
Vt De,%h?mr | -
A |
0 TTRe Siade e nJeviole

Kesponclant,

vemgrandum of” (Chints ¢ Amwres
Jn Suppord @’F
Udrrkcﬁmbmg aqovas (pasi Con\/nthn)

i (\GMQ 0w , Denz¢ | Dovse {tioner in
@mﬁon umolw Honwnes V. \var 42 S C%Lﬁé% K6 (Pﬁz%opu
(Pro se pleadinels are lo be held 40 & 1gss Skrin ent Shinol-
ar & Yhan plesdlings, diafted by akormays) and submits he
T inStand ¢ gmormr\dum opfmr\‘(”s & Authiriies in Smﬂcxﬁ of
UOrH GFWbmS COrpus pss»\ CO[\VIQJﬁUh)

30



IA%LF of COI\J"IT(MTS

’ﬁ@w OF AUTHRTTES
. PRaceDuer) HISTRY .. Y
_ TESTMONAL STATEMENT OF FAGTS 4501
LELAL TSSUES P?fécmED TR PV EN R
ARGUMENT..... |
T, WHeTer Tm; couaT Eﬂﬁﬂ) (mHm rr ALLC’WI‘D
e IN-CowT ITRENTTFICATION WHEN THE
THENTIFICATION PRICEEDURES WERE Tod—
PEPMISSTBLY SULLESTIVE RY WETVESS Am-
] EeING........... .-
I wWHETHER A eV OIATICN COOULRED e
| - THE STATE WITRELD EVIDENCE TAT WAS W~
TerAL TO “HE bEfe NS .. . 1215
L. WHETHER TREFFCTIVE ASSISTANCE OFCoun -
SEL NIOWTED T PeTITTONERS STXTHAND
TOURTEENTH CONSTITUTIONAL AMENDMENTs. 5=
1 TRIAL COMNSEL TAILED TO OBTecT TO HE R
STCUTTONAL MTSCoNDUCT TR WITNESS

TAMPFR TN ... . M 6-17
B. TRTAL Commsa, rprﬂuae TO AT r/lﬂTEP-JAL
VIDENGE TROM TE STRTE... -0

C. TEAL CONSEL TATWIRE TO TWVESTTIATE

| AN TNTERVIEW IWTTNESSES ON e BE-
T OF THE DEFENSE. 1520
. WHETHER DEFENDANTS DUE CRACESS PTHHTS

" UNDER- ™HE smm e FOURTEENTH AMENT> -

31



CMENTS WEN A CONFLICT OF INTERES T (ARG~
- (eeped IN PR EJMD:[C:NL, HiM TNTO ACCEPTING
A LLIRAL DERL .. ..20-2.)
- Y. wWHeTHer Tie DISTF—IOT COUPT ARIASED T1s
DIscreTION &y Dmymemgbmwms
Pee SeNTenCe (OTIoN TO WITFDRAW LRSS
ﬂ' WHETHER THE TSTSTRICT COURT ABUSED TTS
DLS(EM ON Q; EKCLMDWL THE STAEMENTS
 OF DETRRSE NTHReSSES WHEN COPFOBOPATING
 CTALUMSTANCES INDTCATE ’IHE‘f Wers
TTPUSTWORT....., ..29-3%
VT, WHeTeR IMEFFECTI\!% ASJSTﬂMCE a
 Appellan] COUNSE( DEPRIVED DETENDANT
C AN ATEQUATE DIRECT APDRAC ....... 553
. INHETUER THE ACCUMULATION OF 522012< |
N TS CASE Uilated THE PETITIoNER S
 CONSTTUTIONAL RTGHTS WWDER THE i3,
 Sicth, AND TOWETEENTH AMENDMENTS be

 PHOURES PAEESAL eeemreveen BBk
- CONCLUSION ... 2,-27
AFTDAIT.... 3q-40

 ATIOHED BIBITS ... A~

32



Donds and Authorites

ral Hisford__

~/

Jn or about ovember 2.4, 2C1 an nFomad o ds

Tied charqina Ine Oeddigner with Count 12 Addempled biir -

glary o+ 2y [ali¢igus Destvaction of Preperdd.

- e , A, ) o
- (n v larch 13,2014 petigier entered 4 Jleba] pled

< A ] & W] o] W[ N[~}

deal and plead g to Clint |- Invasion e owe.

Addfonaliy e State ddrees net e Seek Habibua [ [rmina |

Heatw \'6@'14};%&’-«'\’\6!/,"H-"\'éj State Wil ncd cppasL d;‘_‘:m(Sf)CLl ot

Oo 2 and (asc 0. \TEZ (599K af +ev cenchitiéin A cont—

="E(‘?\ﬂ(‘ﬁ. Haocver, It T fal f¢ ¢ A€ e Dwsion of Chvele and

Digbaton {al o appear at arfy Future cour+ date gr arre Sted

o gl News oFFensc s, 1 wWillTshpulate to_habilual COmna ]

freatnn+ and 40 q SeHende of 'Sz:(lr\;ﬁ&v({) to (ne hundted

ancl Hwanid ((20) lénths. -
ton 40

. (homc b, 2009, petrhoney hiled apro pee -
Al Jemuss auireel and 1o Pt (lehon 36 ethdran, Plea. Un

[ Jane 12,2013 Fne (v granted Q1o pev Oebiin 4o dsmss

Donzel and condnved all dhaes nad focs..

(n Februard 15,2019, fehtioner led a $re Sentence w0

J0_Wietadraig PIEL Honghn fiary v |idarfer £5G. After ultple

euidentiary hearings e Cour = submidted dn order dendging

He pﬁh&rﬁu@s Pﬁc&ﬁﬂirfm@é roben {0 Withdraw pICCCJGﬂJ
m\c’jfms{ (v, 209

q Lﬁt‘r'\{ffﬁgttwq %OO—/ place o Cietober 4 2019 et
 Jhe petdicner was ’sontenced 1c 5:><+~74( 00 f¢ Cne hued

3' | -

33



and fiétnyg ((56) miintns under e small haorrual evmmal .

(R (icicoer 15,209  nohee of appeal Wis £iled. (Un

Joovary 4,202 Hhe Nevada Supreme Cour + ax6rmed dhe

ponuiadicn.

e inStant WUn + of Haloeas, (ovpus /t‘POS*-lQC‘l’]\/JQ‘-—

\on ) mede in aceerdance Wit NS 24 T2 v is *\—‘HYVIf.(‘L}{ and

weLore dnis Courd Yor yevew.

wlAaluls|n] <] o] of-

=

——
—1

'~

1.
Teatmbnia] Statement of facts

i3

Kevin nardreno Teotfed Hat he was present at tae

ry

neme oF 2775] wWarm Fays Avenue dur g the CCurante oF e
ncident, - 1

He was lying upStavs n his bedroonn bed when he heard

-
=~

nuthple docr el ﬁVﬁi _
e oren a Black atale atkempt 4o aain crirg ¢ dihe home by

breafing Hne Frand decr ass DindonJ

He Tan t¢-the front door and e suspect 18n oway 40 &

Tuechicle which e Suepecd apPeared 1o be glone.,

He remembered Hne vechiele icense plate num ber and

cajled 4e police.

1le Stated thad 4ne blacK male was artupnd 150 10 200

pounds and doot  feet ov abik Jaller. __

He Wmid be able 40 dentfy Hoe Suspecd 1k e a0 hiny
W)

aqain .

“te 1es net able 4 mmuﬂ |d€n+a% e petibioner as-he
F S

34



Suepect at the Prelwindrd heaving meCequ unhl the

Slate Solely pomed qud el cehhicaey: 7

“(See, D.HT |- (c1>

vavis Foundy lestdied Hawt e wor ks for Hic CHy of Hord-

eveon Poalice U Tepntiment and Had gn NOVember 24,2016 “he wes

dispaiered 4¢ e nowie of 2751 Warm Qm s#rw ne i reregente

Yo an adenpted buvglavy,
He vade Cobact kb Pevin Kezarenc wihe whs preser

—-QQQ_‘)F\]'\-:\NP\—-

(=3

oluving e woident.

) Y olared Hat eum described e susPect as a black male

2 being belwean 25 and %o years old. Hun alse dﬂsu ibed +he.
Holadl male as meduny bartd ing dppro memf/q o-C[ and 190

M Oounls.

T TThed feuin dadldnt remeniper $he ¢l chuncf 0r lf the b ac#—’m

klyus Wearng qloves oy net,

" - (See ExvanrC\

M| Tames Vodscany tesiified dhat he worked for dhe Cry of

1| Hendiisen folice depvdmendt and ne (0is in Hine $roblem) Solun o|

Wit

% Thad on Novelbar 24 7016, he was assigned 10 inestidad e

™~
N

{he incident {hel (ared at dhe home of 913 1 Eavs JVeAue..

o ik he (eaned Hud—ine Jechdle fhat Was mvalved inHie Crné

had €05 \doahon. HE wasqlle %0 iuwe e veelyae honrs later

~
ATAN

4 pbber dine inoidunt okthe Easkion Sppw mal On V‘W\ ot and nude

~
—

Toesiacd With 4he petiioner whi udtl@ ) paf‘hétcr\ a- e vaeuL_
4 Wt elond o |he Yeahicle.
. 5

35



“That he neticed Hhat Ane Detdoner appeared 10 have fresh

Jears of frays on s viant sleeve and fresh bewd on s et

M'luld[l{é_. f”‘*‘ﬁ e PQJHJH‘OW)]C’ v hud no oxplanation £ Hie tecws, o

cwt e Hg Slatog dhad Hiey weve ¢ld

"Mt Ane Citg & Hendevsdn {2l ee dg,avaltVH never ollow)

ecrup Wi a JwMJuF ov Pl eruqugAuc, lige u{J o qam a pcg):{ﬂ/t’f

and_reflable idendiFioad ( ” > i

f Se¢ , incidet Peport and €H. T\

<

Davey Dersedy fesAified thad he was the Derson wiae

-
-

Otmmh‘td e O?&’reft at e have of 27731 Wavw ¥ads Mvenue.

~

»

on Nowembser 2% 2016 amd Had lhe ,u(iﬁHO!itfr WIS wtouaﬂuw |
aecusedd oF he cviwe.

W

He barrewed the vechcle (°T55LGMB Hie ﬂlalh'l o 40

15

The ncident, Tie vechicle was a rental car fhat’ kfmnq +o+hc ,

7

| O‘C’Jn fignev.

1

“That on Nodewber 7% 20l he wis migocated Mf pre-

W 4

= tP“CVI plls and he aHﬁupfd *C é‘idu | CVH bl ifo Hie honie 01‘"

V121 Warm Pavs Avenic in Jhe Créo el 4 ndersen.

I

He nOJnCGH Tk Someone wid W ey Hed 16 e

g

r4

vechucle He dhen dicve 16 cetun the VEChigle bAack 16 #e

(24

et Honey . T{: pﬂ+1+«cr\cr Was Wi his Cp( levend ad e~

22

Dusin aOaanlem

“That- He (eddioner had ne wolvement or %MUJ(-t’M{: J{ e

aHenipled] bualary at Wie e he @Hined dhe veajpdle de

&

e pesdimne.V

7T

Tl he hied 0 Bfess e We evime bwd e Deldiopers

|

A gHé C{-Herm{j Wil O\IL(*& ot {\l(ﬁﬂ Lowutes @ ISy e,

36



e | .
iSeQTL EH‘T anc ‘Q)(W"bl"’ﬁ

Takiya Clemons 4eshfied thad she wis the pehhcnfrg

air Heiend at-Ine Jime of Hhe intident.

— TThad She Was Wity e peJri%iOnfr o+ her Cludin apar-ment

0N NouEmber 24, 2016 and dhe mahd origr. o dhad dﬂg

Truet She W ressedl tne petehoner hand Dawq TR

Fo ¥he yethcle (955140 4o borrows Hhe ruqlrﬁ Onor 4o-Hie

indioent.

“That $he O&‘!héﬂﬂ’ﬂatw Tl ik Wil her

Thd 0N Noenbe 28 2016 #26%{4#%(( ancl hev bad

woke up Vind of |ate {aewm at her (i A0EIme H

he wHNeSsed Dave pull up Wit Jlne Jeihale 4 dffer-

noon hogrs and M)tuc wd Yhe petrfioner gn drive oFH uhh
Davey inhe Vel ,_

JS@? BT and wihbr B\

gy

§L1Mmﬂl’\(3[ ot 4he 41’ ﬂueu-lvemt

Tktoner arques, Hhat he Was dmed his nqm to afair

bl and Hhut e Seies of breach N he Case {_DTZ (e2clngs

has 1edd lwn ando @ Wenafw] Clwichion The Pediticney aéf%ﬂs )

Ahat 40 inhal pmecwe{w niseondued Hal was addiiee al- 4w

X pretivynicy) Wi ing potedding Jo Ahey a Posikive ek fieadion o |

Y P“&L‘““h” IM(SJJJMCM ﬁér\e Maw Jhe Oeﬂhvﬂtr-k) be Lurther

N
=l

inaarceratec $0c a criee didnd Cimmid Alse {he Dedihong @r 4aes

had e AT Q0 gbused 15 gescredion by denvjmq W et nérs
~1. ~ J T —

37



D.ern Honee o lobon 10 wihdrad plea and by exCliding +he +e.

dqwrz( ¢ UdneEses a< [ac Find w aredierddg e -“My"{()({g U

3,

IH 06t o roraded gmd JLVJPV;HO{’”[(_[ Nieres+— 7

‘~i

J ])@him[ & fdive daraues Fhat hé WeS NoF udardn Feedhe

.

;,Orcfechcr d Jne (™ and [(P* Lonsterovad Amindinni ks 46 hewes

(ol

ﬂe \m:cm by effecve assicd ante of Counsel thioue mou hs |

-

dithre (Case (riceidngs. Trial (aunsel facled 4o dbject “Failed 4o

aatirer uﬂpadavﬂr crbe nadeia] and failed RISCHU b o invest ate

Jhe ek1iSe 1 rbieSSe . > T

[inallt ,7‘P€ Wl Jum’r ArapeS Ahad Cumlain e irce has @I(@Mﬁl—
ef( “””TH.‘) hls lvia | pl ON\M:M and )hiﬁ H g Si {H€|L{c‘ ’[t“”ﬂa

he WS e auaianteed a {an ﬁ:al dnd Hw{z%re nJodal i warr-

ANk (eWrsed s Convichon . )

j"\l’i}{U*ﬁli)ﬂ 1 of 153Ues

L) WHETHER THe COURT EFPED WHEN TT A{OWED THE

In-COURT TDENTRCATION WHEN THE TOBNTFICATON PRucceD -

UPES WEFE IMPEQIY]ISAH\«/ SUCLEETIVE b\f WHNESS JAMPEAING ,

A Crimina | defendant has 4 Iumlmenm ridkt4ca

o i dra _;e\mﬂ bq HI( le#&d m+< cmc“i Nf\/ada(ms}iuﬁfub
A Watders v Sade 1219 wev. /de/ 212 P B 245 14 (2013),
A 1€ delyicd Cow - has a deyy {0 ¢ i/ ffff H)f che b d(uﬁ“ rcnt

'iu 7}/} ¢ 'i—rlcli cﬂi’lu‘ Kflui {Ie C{dL{Y m]ﬁ {LL(,H/HH in -H“L] pf&iyf't {,,

z’"nw Fudin V. Sate 20 Nev (2] 40 ¢ 5] 571,504 (20047

..‘:i

Zre alse Unked Sfales | g\,mjm 5 FAd 1020 ,1091 (4 C, *vu)_

2.

38



T (ETadtmg {hat e ciéAnct Cau s +¢ manacie. e Andl pie.
2| Cocdinigz 50 a5 AC avoid Causing a_Siquitieand riek o u de -
7 n’ilnmq{-lhé" Aeterdaits due p‘r"f:("'w-<‘;‘” | i Quis 10 & fau Hial

sl and impa Fad yuy Ln ‘ ~ _ .
Z e Wik Sbed mn P V. Fuchen 12174 195 1175
o (P (i 482 ):
-
g
]

EVer were eqredicus heiavi, are dHenods by repre:

Aoeniaine of e qovtvinen fe regopd e it teptenen bie
neuns 4o herd(nd fhers e s cned 4 teved gl all ach ] -
fside ¢videnice dnd led (‘i"ilui Hhat *'C’"’i’i’}.ﬁ)ci# Hhen Lo o
W reef We fear dixe 1e<e ) [r <y Ceiiehiod indieates ey

Wan absenice cF <ukicad Cuckice o Qovied o pebiec)s sheddy
Bl covevnnic) CFFCrts it huive feated fe ypic b ddinisSbR ¢ "[(—J
wlatia o HE MRS 1L iyt ju i ad dff 0octs dnd sOves ne b ghey
- L b 5 z’H-HHi_L)‘}"/“"‘j‘ Tndeed s wne & didog 10 |4 nin ‘

bf 41614\ !n')p{rq:_‘(-‘r [«,“-c-ltz.c"ﬂ/& Cajoulated {e T"‘fc-'mi(‘w a i z‘fa-‘wﬂr’”‘
MCenvitkion as it s lise ey [egqibimate means Jo bring chot

Bl g st e [ Berger v Unitke Shatee 295 U S 715 $5, 7] Ed.

112,565,504 677 (1924 ) ).

“Hs vesfecaily Subandied it o . e 2007, e Coud

. . R ‘_J VR ] e
dlloved a pesiive in- paur') idenicdeationy, M Hhe f)ewhiic'v\-ﬁ by +he

QJ{ i f‘,éif-)?c‘:i in q?zaevmﬁ (N 'j;'sg'tft (A Eif er"ni}erif\ca L@#h e W r‘h}e-if?:
(et N az<i0 40 iy a Aantrabie fFoult n A cadion Yisala

Feum) inally unde wined e Leldint o5 aelashg adion a8 g dne

“louepecd, Tt Cound shuld of guved + <uprees Jit dubficaids e
L4 HiOREr a¢ bongy the Suapecd n4s 03¢ 45 the (0urd wH Jsseq_

{nel Land 4w Slddes m‘%\_.."‘inbimf{ diviny 40 irect exanmation e,
e ]

39

©

]

ede wikires diring Jhe PrelnimarJ hening picceeding. The Sfate
- L

=




Feun. The Cturd Jicladed he law tnder s K S SC 1S (BIH)

RuCh Sshatbe sl

- NES 50.[I5 BYWS

03) (XC@{ 5 ir 1Cy i‘(‘("’ '\: 1) f).nb SECHEVS Lf

(67) Leadin q ¢ xutqmm |.]m| net e ué(q Gy AT ©y -

Al il ey o i LLn‘Jﬂf S WU m(m -“II llﬁn“ ey of e (s { )

| (‘9) Lﬂ’(d!hcl L\bt(f" hC;' M E DovpiciHed an CiesT ¢ Y qivi -
i
MZLL(M\

3 LXCCfH+ Ahad 4he Qﬁ( Secion mut\]u Qull e qicuse ’l .

| - C»'*'ll--‘r L a Y T et

1) Q (“HHHU’U CUse g Wth{ Stidder I"}C ‘ull

(a) An_advés ¢ ")mi : or B

™

LN 7
(-E») —4 Wik, ;dmhj\i el widl dan a((m < Bﬁv LI (i L‘

W

iN+ercayate Ly ]mmm GUESH 0 > e

r

J - AN
Tﬁf Conrt 1S Jackeol wily dedevinins queshe s

- ol kel whedie,s o 16t & Odid oS il ot ale of

[fte‘)Km,c'\/ C?leﬂhic'i'z« e A s szinc( %LWH:» e he

<

(e ﬂt(*!c‘nct\ (Yhis ok 4he anJlbtcluaJ = bfmé\ M——h(lft Tn

Hus (ase ‘ﬂ‘t ;HJAC&\U‘ umm\xc..z \ iGhts i< > Iea: Lj ne+ bul\([ )

héld by e Site qd e Conl. I

Tl ke o avect e (oud 40 multmbu bt hadl

G(‘(‘L-HWC\ O{Lihi_!__\tq _M\t .JJfCLH . Ah'(f G EXdmied Gy of- iji\)
pdvaoent on g 12, Lines § =19 o the Diehhimes o iniiing

- e llovess - J /

SR PHT pa L In&q-

2 W DO Yiu P L]CLL([ [‘t('U’*MH oe Dk 14 qu,l SaAw b
2')- /{J‘(‘”” ? ~/

% <

_E - ﬂ-o :{6\3. _\6!

40



OF MW WoUvE ey Sy in Cow all widhin <,

Have qon seen i Sanie oeveo el o caw vy e

k,)l“f;‘ﬂ.{“’ll"r\fr LUy Lo ol I OVE RO 7 aﬁﬁ 70 e '{h (6 +7

A T Wi '

G’ e ',J,t"\i,l K15 Hwd Doy <l heve in Coiy ? )

AT dond Frow actuaily, '

Q- Well [+ me as€yel. The person Phat dau fhawsht

Sl Al A ] <] Wl N —

Uk S thak find of [00Ked Familar,do ueu se€ Rm in fHe
Colrroom 4 You St here richt na 2 vV

o

X NO,F donk Jhni so/ '

(X. SO T ap <\oind 40 point 10 a person. NS aentleman

hat's_seated at courdcel’ Jable wanving glasses  yar’ don
recednize him 2 M TI

Asfing o Wb, £ an atused fooke fanilit

10 A v s, qe a DU h (TS 4 +he HH‘,I 04 riux(‘whﬂ_

ﬁ"[‘l({ -f,j'\ci't-ﬂ(;{ ht’\\"(;f (’ll‘iCil +V{(‘ a6 Ol)’r/(._““\ :";)\ PGy JC/ ‘HH’! LU{\L""H (_;{_).

bt"-‘an allew ed +0 ancis, P(L‘m(ﬁ’-ﬁm d‘LLJn.| s iicd e G -

‘ 1 ) l:", g ’.. - - . N ; Y. '_j .
N 04 J0 S Hhad WGHEE (S B cerleg] b s FWT U

:/3-1[&'1&’, |7 IE’(' V. Q>({7J’j|7 lf/l /{Lw EJ{V[ML)‘

_The miolevaboie acts o die bohalf of die St e

™~

. =

iy preves Huk dhe {resceuder cily vdnied o wieed e

bt of porcd, msivn of yphlding e 1w o g hee

[lou MaKing Swe Ahad e quill Jeea] ¢caoc ard Thad dhe

mﬁjt\(‘r\ whdZGqeduse s \tb(ft’s 44,}\5 T_Hﬂf’- U.S. 5“{)""«“"9 _Cra"‘q' has

‘u
v

ino{icaJ+ed»,} A_prosecutors mismn‘_c&ﬁ May be o egreqious that i+

rises {o +he level of a_due process Vidlatian . Darden v Wamwrigh

=

47T U.S. 165,191 ({‘lﬂa}_’]ﬁfz appealing case 16 4 ¢learexample BF how)

dhe states miseonduer dut e
| L

mMade, Jdﬁnj an impPorfant stae of the,
L 3 ) U
41



i

-]

| preliminary Wearing | could Jead a witness imo wrrona|y ,‘MJ,.‘J:JM
{M Otddu<5cd' as bem\af an Bus pect in a Case. T )
_Tne State and its deretiives Failed to do a show up or pholo
| 1ine up which also eorrupts Jne identification celialoilii Jngn tne linchprn
_?r e Dro(ess analv[st's s $he (et Eication r‘-ellhb:ﬁwl-q, Mlanson V.
 Brofuwaite 432 [.S 49 41 S.Cr. 224%.5% L.ed 24 140 [477)
"lhe Pelevant Fattors include tne opPu Y of dne itness
o wew Jhe Criminal at +he dimg oF e crime fne itness dearee oF
ek dhe aceuvaty of Wis Prior deceription of e rmiinaf e

| eV &‘F Certanty deminstrated at+ e oonfvontation. A Gt mys+
Yweiah Yhe Cormiphing effect of dne Swaqestive iddmbFCayon aqumst

‘z ‘I{/\g“e M’U{ MY 0‘”4"57[ 'Fﬂ.C'LUYS ﬂ%ahnq \/Zh‘ﬂ,bf.l,l‘]. J

=]l ool Al I v I €] W] e

i "R Sfate has jnves haated he case jud have obviasl]

" lgavned it e pelitimer Aidn't maden e descridhon of e’
% SUSPett dnak was given by Kevin Nazaruo. il adimr Hed Ihat
dinere was nothin® disteriind wis Uision_0Fthe Sucpeet ond coud
| Remenmber Ynt SaBpect aquirF he had saw him Faee o Face. He also
4 Said Hrat dhe Suspeet wias o black-male arond 29 Ooundls and abawr
1 G %* or Jaller: TF you 4ake a ook at(exhloit- D) Hhats atfached do this
o pedrbion, you would Grd il fact Hhat the_Qebitipner was omiq 59

| and 1S Dounds as he was beoked indo Ine Hendercon Tuil okl Novepbty
B 74 . 201 whith wis the eXate dwy of e intidend, T is clear Jhat Kavin

AN azaruno was wronglv bad be ﬂﬂiscanquif oF W Stake to give an

| positive inmr- iddrtifientivn when ke [new infidld daat Tne gdtitianer
"luias ndt e suspect he said he would of remombered ([ he had Seen him

444

1 Iis Hevebs respectfa il submibted that the Gowrt <vred whan

1 alliwed Hhe Qocrdive in qmrt jdamtif cation s an o Ihe_proseadional s taduet
' V2. |

N - -

42



e g e
n (,U"l“%‘ tampe rinj fo gam & nove favorable reswhulas not harmiess and \Wwas
I f€|UJ§C€J+“‘€ petdionev-in NS (ate proecedingg |

- ‘ >,

L)) WHETHER A Beady Jiclation Ooturvec] whev e
| Siate Withheld evidence dut was MATeRAL fo Hhe DEFENSE.
Durina He towrse oF Hhe Case proaedinﬂ%e State
HQOMW‘kd a Sevious Breach oHre pei—fﬁav\gr} | gfﬂ?iﬁ*tfw (fopds
by winiding tectan evidence Huk was makerial fo e petbioner. T is
(25 peckiaily] Somitled Hhuk duving g avres+ of e petHoney fheyw
Were photdrapns Hhatk were or Should of been froken of 4he jacket,
honds anol‘é\iwc_ Mt was used as evidence M\a.‘ns-ﬂht Peif?i}—:*outr'
o impute Juilt upon Nin.The pelitioner also drowes sk ne even
ohalienaes Tne alleaatione, Hiven from die arresyin® officier during his
| arrest in Saving Yot e weve Faohuadd old Sca¥s and not M“Jféseﬂ)
arrest repot)” > - . o

T Sheke it presented witnesses Hut- YestiFied fhece alleq-
adions without diliberately disclosindg the matena| evioknce +o4he/:__
JeSone &S i+ was wlfimateld weed as evidance against him_The photedfuphe
50 dine makerial eidence dowld have been used $or Jouk ot Limit *\Jy“ .
Z(Z(.QC,HM CrosS- € awinAHon {o pbkﬂ%‘all"\ impeath ,J-e".l discredt,
1he Siake Wiknesses. Tne Petitiomer wag %{us denied e r.'{o}m+¢£___ ﬁ

bl o Crective Cross— examination Whth would amint+o 4 Gme__iMfom

Mervor of-dre first Wlagnikde and no amount of chowing 62 want of

M oreudice wonld cnlri? it. -

552 Ne Can adree Hhat e due process requires e State Jo

“Idiselose_marerial guidunce Lavorable 10 the detentse , (Bradd . Mar-

2 lund 313 U.S. §3 3710 L. 6d 2d 215,455 C+- [[94(1963 ) , EVidmee

s maktrial whanhere is a reasondble probubily 5{ it had he ovi-
13, '

43

PR TSI =[S A AN W

<

A| 3

R |

(@




Ztn_ce been guailable 4o Hhe defense the vesult of e procesding
Jauld e een ditferent. (United StateS V. Baaied, 473 US.at
@19, -

"I Predd e Supreme Cowrt held Yhat e Suppression by
e prosecukion oF evidence Favoraple 1o an attused upm request Vio -
lates die process whore e evidence is material ¢idiner 10 opultor
4o ,_Punrshm-ern:ln—_ rrespective of Wne ayoed Calty or bad faidly EJF_W
Prosecution, Pradg v. Wlilend, 373 U.S. ot 41 The Daqley (ourt
Lutrer concluded Yhat a ZFendants due Process riopts gantol be
Violatec even whtre the deFndant did no+ request sinen uidynce.

| [l fed Slates u. Baqleq,cns U.S, at @?Z.FJvWeV, (Inee a review-
ing (wrd has idenhi ed CfmsHMiaml evrov QWS'W,L {o 'L;ajleoj q":ntjl()'
Arinl is waranted oithout add tiona | warwiess ervov anaucic. fules v.
M Whitled 514 U.S. 419, flso due pratess requres dhe State Jo pre-

A sevve flatenal eyicktnce. Sfate V. Ha] (05 Jev. 7,9, 763 P 2d 249
4350 (149D ’ -
n_ “Tn determining whetner « prosecutor'’s nondisclosuve of
5 infermihion o Jhe definse is of suificient Signifi cance 4o result
1l in dire dhenia] oF e defendante due proess ridir 4o a Lair Jria | Jne

B tandard 1S not one (—\ocusing on e mpact sEne undiscloged evid -
2lenee on e defendant's aoilidy o Pméave For Hria) bud rahreric a_n-\‘;

"Iz Fle Oh'na an 0Vtrr|‘ding Conetin With Jhe ' wstice of Je Lindindof ufl_{;
“land Sweha Lrding s Qermissible only f supported by evidence e1s+_£;iehw,

uaul4 beyomd a regGonable doubt Such as pholographs Dnfv ﬁnqererinifs)‘}

et Hus i€ e omibted evidence erattes «_peastable_doubt Put did_

"ot olheroise eyisH) Consfidutional ermy has begh coMm."’#‘e?;m gneh

Tmneans et Hhe omission musk-be sed chear and etluated in Jhe (i

et of Wne enbire v cordd  The _E’e;l—i-l—ionﬁr" ardues Jhat f4he prosettler decided
Y.

w | =l SN 0] d7 T N =] O, N —y

i
&

44



lj {0 Qresem-' any fhﬁOﬂmp;nic evidence 10 the defense e QW\?@_S___

z

would indicate that there was not any Fresh {ears upen the peliigners nor
was nere and fresih scarsor cuts on he pedilioners hands. e, phto-
gapus woild Turner Qokertialld_iyipeatih certalin Slitke Wilnesice et —
imonies and itk Wad also Sheaidnen the pertioners aelual unoteice.

clam. The =aid pnoteayaons wis n faet mavecial Bvicnce and Shed

~of een diccloced indne discovery dhat wWas ordered oy the cdurt

on Maust 21 2007, Tre court ordered disgvery m%

arapnic syidaice of e ookt Jurd or alote. Hhatus desty

I af A ] =] ][] ¢

Jivately vsed 16 e cult won Wie pextidner Wadh Y

o~
—

(owrse oF s Case Jp('oceedt‘?\qs “Tne proseewtors clhoice™0 wii-

wloid Certan makerial guidence is 4 clear Vidarn of-the et Hong
4 dup_Droeess F{OGMS. lnis_Wanapms reversad -

i

:c TN WHeHER et tecive AsSistadce of Camsel

%
n

oldteD e priilidvers Sixth AND Toudteenth

CoNsSITUTIONAL. AMENDMENTS .

4

¢ {wW0- par+ dest doplicalle Qm clam oF merfed:

’H

Al e assisnee oF (UASY] |S WY SCtfodin In Shueland . “M@Mr-
W o | '
gl "Cist e defondant mugt Show (onse(§ Derformante was

LS. Wl (065 CH 2052 401L.ed 2d (T4 (1934):

A Jeleient. sccald e deRedint pwst-show) Snt-tne deficient per-
WQQ préwdiced dhe defense ...
" Corceming He_First requicement, 41 Snprane Lot hag Leplained

75

Wk e aseused wust g Jat Counsels (prestuladion Lol helow an

M’M&inq e Seed requiremend- e _acewsed (n eslablish oré udict, by

.;igb‘»e&fd& Studad of (eastmabiengss. Td. ot ¢88. Tid Courd uas alfp eqplomed
#

|

rLéMNing Hoat T ammejs defc ot Derferngnee. QGWHL; had an advétse 9&’@‘{"
' \5,)

45



0n e debense Jnatis, dat e aHaneds perfomance was su—

{ficionHy ongy Jhat i undemives Confidened in Jhe out-tome” Td at

w43 - 14,

Kersing 4 panyietion for ineffectve gesicdance of Counsel,

1 Neada Suprame (hurt in Sanborn V. State ,[p7 nev. 399,412

0.2d 1279 ([991) stated: _
0 Glate a Clam of 1nefleehve gesictance of tanse | Jhat

s sufficiemt 4o _invalidate a wdo 1 Conyicdion, Samborn st
demonglrate atrial couz;gi;s performance Lell below s ghiecdive

Slandard ov (easonableness and dhat Counsels Aeficimelec werd So

Covere Yt el rendeved I wars Vardiet ypreliable, See Stk —

and v Wishorgo 40 S b8 [HS Ct2052,40 L.ed bTH(1994) ;

]l Sl S| ={ o] Oloaf JI ]V} ]WN]n j=

Jusdan v, [00) NeV 930 43 £.2d 5o (1984) . Focusing oh

Coupsele Otrformante ag o wile . And Wi Aie reurd Gor $he SHom4

w

oresumplin of ¢ffective aggr'sgém ce attorded cnse b4 i Curd

—~—

and strieiand  we hold l Sanborns reovesiladion infeed Tell el

-
-

i) dbyechie Stundard of rasonableness Tra[ counse| did not gdequateld

=

=5

Touuly Ol mytstouion Laled 16 pursue evidence supportivl ofa”

Uluim off SeH- clefense. ld Lulled 1o €xPlore dliédution s oF~the JILtims

propensry Jowards Jiolente. Thus he "was WA Lunchivning 4¢ +he

s

nd

%ﬂ:@ vanteed e detencunt B4 e Stchh Andndment. it

4

US. 4t 4T 1093 Ct af 200,

[ Tral Counse] Fafed Jo obrct0he prosecitiona

1 | misemduit in widhess tanmpering.

_ Twind e Sleke s dredt exunadion o Kvin (Jazarnd,
Trial (omse] et Brower Shod Ly wis Client,Willipel objettion, sh

wlittired dhe Sl Solelq int fe Hhe pehtiontt mol asked et
YU e,

46



'6"“ \:P\: -—~';n‘;\)‘\;-€-‘<,\N N -_—

Trad Counsel rused an doyetion the

i Hhe d)ehhoner Wad 1ooged familiar fo bim @eé PH.T pq
\7—‘\5)"“7\@ W\prope( behayior ondhe behalf of WC’ Sfate
6\’\6&@ eieﬁrw/\ obpettian Prioy 1o e witness beng able

*6513 Uin Washhen digie 10 ldeml@ he petibiney as
he Could not indiclly do 0.

Vel Couveel falre 40 doect todne Witness Yampern
and) W\\SCGMMH NS driven e petitioner 10 e faced n (rtas
Yhe (dentdied Snspeet wWhep e 1S ae%nmo&m of the cring. Had

Could of provected Hhe
Pe*f*fmﬂ” clue proaess [1Ghts. A\So +he pediigner asserts Jaact Trial

‘lcounsel should oF Lled a7 writ o Suppuess the idennification of

~W P@Nwwv s e 6»&%9&@ o fer e resuld oF e P(thmavj
GhmO) Qroeeedmj B

ﬁT‘M (ounse| failire 40 g Maverial euderce

Gmn {ne State. .

! AS 4he due Oraeess requires +he State Jo dis -
lee mcoﬁel @l Quickenee Faum able Hod ?m@nge 4he Sixdh Am-
endiient quarantees the riapt to effective a<S)skgnee of Cmuse[

td Hhat w&wres Wt Qounset” reasorabld imeshaade and %prav:d@
dhe debandint a reaSonable dalense Hutﬂ
- During dhe airest of e patiioner e Stade s

< Jechifiied

A beofed iy

Hat a(![fef pnaw aphs of hund fmd (ctoue, Wi s
de@ﬂce (3 {U/o(mﬂé )j)as UNmiadel uged Jo impude

Wt aiscoverd fram e Stacke. A5 'asser ted m the ﬁe ﬂ,m
Y4

¢ JM pedddioner 6(6%1‘3 $had he wWanted his (u

K ﬁﬁﬁ&n e aw?mdﬂﬁ and Sheuld of been fOf“ Sended H/zegf holo-
f
i

wilf
q
v

47



i rf e Omd invesstigate dhe evidenee The pewri'cw; informec]
AR Obu}qsel Hhat Hhe Prosecution's Case includes Pe )Weo\ st\mwn
4 and JrutiYhe Prosecwm Vhew o Showld have Yhawn 7ot ~j
t] Bt sumltj Judh - seelzincj PYOMSS 1S GOrrTudted o JM O

5| holdin avidenee Favorabe 46 devense | reqaraies< o F wikgdher e
blovidertee LS dire¢iy OOHHad:cmj 0 dne eurence oFreved by e

1 pmsecu,ﬁ n.
5| Trial Qdunse! was ineteciive for Laling Jo fequesd ancl in-
1\VeStiaad¢ +he Quickinee bebare alliuind e +fﬁcnfrj40 der A gui
“’_PM 7?74( (uiise] m\/«ﬂj ation il have shmun ot e MCJZVZC i
in fact cmwdm and\ mpeneh Hhe Jest Mony of Shse IMnesses

5 C.) Tnal Camse! {ailurg +o Nvestidare and inter
¥ View Mﬁwgses Ghzhe boehdlf of the J’
5 1, Unded Sledes v Amontroud éioorza/m(fé“c« 14%)

o] (holding Hat Hria| dWVLEeIS’ Failuwe 0 Conduat mveshaations
ul | IH notLintacting pokehal widmesses whan he olekagtlant
9 Prowd@d Counsel Wi aeir names whieh wiuld have supp,
i arted the dedanse... tonsulted inetedive acsistance of

“ Uamse/

4| Here  Qeunsel was infonmed and provded with

) Cﬂm l@k inyecdi QOHH/{ MAHLKS of Jhe (use whith C(:1+a:ned Clueia

2l amess uocou.w ok e ncicdhent and faverable evidenee Jhat oould

;hﬁM beert 0ffeved 10 bolster Jhe peditiener s ckekense Tria [ (ounse|

) ﬂim MC A, Fau led Jo Inest jm and inkevview Mo WHnesSes
hat Wag|Crue @f Yo dne dolense/ One wikiess Woned 40 (omess Jo

’M\E Crimg| and die alher WiHiess wes an alibor w iiness The impordarce
i V5.

48



o prepdve and have an ade (uae de¥ense :)wec an ateused fhe

2| proper means 1o fare e d)uw at Y B (obest oo ineff-
3| ethive aéﬁlsw\c«e of-counse! (atld difve euen K inoent mire a Kingl
*OON\MQ,HOV\

5 T Pekitioner assevtsfhat he filed a pro pev mebion o

4 dlismns s cpunselsand pro cer i okon 4o witvdraw) Plea on June b,
1101, Whith bom wighms rise 40 surlace +he inadequate assisluce
1| oF vnse fpk-he pebefciey WS retienng fom iaf el Tre po
1 Pev W(}HWI {6 dismiss Qunse| was cjmnk&d e 12,200,

L4
I

- The pettioner Wad e do (utiner pont {vis Gourt do
o G falo u State 901 P 1d (47 1159 émz; wherg, post Canvichn
> proceddings atac Ved Yoo Wil abome Phe tter (ack of dme sput
] o b 3ndr o bl T as alleged Yr tae ablomes speit 1ess Hhan
B0 hours wikh ik i Jie 4o wiad s pri foral. I,j the presevit
Heuse it ﬁPPWS st teial counsel did no mves atian of esstivhal dase
U 91‘«40“ be(b(e ene I(\Ad aVowNd) ey Qliend o m?era pleat. ial Minse)

[ {ailed {0 lﬂ\ie&Ua’re the marena) evidence. Yoat wis Withhheld by fiae pr-
_‘1 Setor Md al<o {anted lo mdevyiew e {wo (rasia) defense w:‘gmfgses
4 o “The Aweican Bor Asstaiation (#8A) Stanolardls,

U on Ve {onsec,uw sk defuse funchun emphasioe fe eutial wipr-
2 pnee of WN echqatich b j GMM(ULM oe¥ense a,ﬂgmi_c}g fer’ Mo Clients .
" The ApA iStactad 471 slales i alia -
1 H Dy o TnveStigate

T & e dudg4E due )wug;w.e Concue o Prowpt
qedian oF-die Crtmslances of 4we Case and Cplve al] avenues
?leQadl k) {;c,«ks ‘elevant Jo ij “ancl d%ﬂs‘ft of jw H or penakﬁ Te

49



|
i
|

ln\f%hﬂoclmﬂ Shmid alu}wju mcl udﬂ e%r+ Jrc SCC(,LW& m@rmathm

n Ae-Dicession of e Proseaution and 0 enfoveement anhcrites
T du 40 nvestiqate wxists redardiess of W actused admissicn
oV c;ﬁ#em»mts to %.g \au) {r&ﬁﬁ 1S Cmsalrvdmj juu { or s Stated

M5l {0 Plea ‘Iﬁm
+mam Wanld bl {0 respeatfalif (nelude hac]

ria | consel CWD ec’r te WL Orosecational mistonduet n Wikigss

Fﬂ Jhe h/ltl‘w’m‘ eidenee from g Pro:)ec,c,&or and
lﬂ4~€VUtVQL 2l dhe s mportant defense @ binesse< M@MHCMV
wald ot pave pli’ad@d wil+y ond CaMld have had an adwpxcdf Aof -
rlonse be(aw e ’, jw&wr Te inefHechve assistance of
2 dovinsed hﬂS n \L@J ¢ udiced Jine eMWweV amad hes devied wiw of
"ws due VMG‘@SS ( lﬂlﬂ’s Jl;‘ UwanK ?ﬁcuﬁf&w\ o

gl | TI) WHETIgE Defendants Due Deocess RiHT
| WIS VIOLATED wEN & CaNFLICT of TrJTeres PRCEDED
a T Prav\dlcwe HiM TNT0 ACCEPTWG A 6l0BAL DEAL.
“The \@ﬁ tHone! Subomds Hhat on Javumar j 9, 20[?
ahﬂm{j 11 2lheng €50 aduised she dould not ambiiw as Cainsel in
s Present case due 1o confuct and vequested e durt 10 appont
e pelfmdeaamscl See |, (ot wwbes C:1T-222324- | OF exhibi T
Buck 1+ WS e very nevt dad on Javdarc 10,2013 ert’r Yo %ﬁon{rs
| Sich and ldﬁ”‘ due protess (i ants was Jilased when aHOm
Was ake thb ok as Couns¥e) of reeord wn Hag pehham@ W {;W( j
anming Msen,o TF21599K. s Wt winutes 1121598 X Rugal 1518 e
{11 S NCEeaolY Sawn et aHone ‘j i 2wy, new dodt a confl.ct
@ had Qms%ed Cmeemrﬁ sz pd'\ Honer ard ws r\ng wostldbe,

fi—hiA:'-l;f‘jm_g_:c‘-iw;w:—.

- .

m.sz*is:igi ﬁj@i:x;

*aa?

50



Hhe Slate! and ~HA€

eoparohzeol oudk a++ornec Y \1| lem puuroued 10 handie g Pdﬁ‘~

1yiners Cuke Natters (i a ;jn/]t}lwe s ermoe 15 not

| harmtess as Cownsed man- Modwn Uas Used| 4o Pm sdlice the peJr—

I thoner qf\lre Otﬁ(\e m Cba.\ dea| throuah neqotations wika
ﬂ? i) Counse [ ths Present Cage. The

Peﬂhcwurls Hrial Oﬁun5€| in dhis Precent (ase wis 4l \neffechive for

| allown MV C\\uPrJrO O a 3@){39\& W\f@n:)\\ Jhe ngf)oﬂa}tons A’

1M 2h 3{

Hn Errér S aymless 1 e Qouvd Con dettmine” Peyumal

la rm&omble dubot Ynat e eivor Conplawied of dhid ot Cantirbute

|40 ¥ Verdiet Olofained " Chapwian U, Galiformia, 2% (1.5.19, 24 37
15 CLg2%, 1T L ed 24 15 (1967).

T is noteddd Spwn ﬂhm Anart e rewrd n Case e

| W’zne%# %\a&c aHom«z an admsu g Cow +Lhad she
fwaes m taess of nedoldhin bal d@a,l Shad” wWonld O&Slb
| ismiss VQ

@ Cuse M 46V\Q uda rﬁﬂmed for, A—me ‘-fi 2han?y ESQ

|USed Hhis| oppurtmarty) wiin e Confhiet of inker@stJo (€66H~

- COWBYSmrh by Leng able fo negotiate a olobal pea when she was
et sufaose 10 and 210 by using the beelits of plea as lwewg
140 et e \pw*wme( to eRter o« plea. Thie attion Wewkd allew) d

__ om«q \{\ ‘M\em Ho Coltect e 410,000 Qavmeant fuat-the Petetiony

& Jo thn e [eqal Seruges, Wik Finey o do a Z\j Furdtver

IVRSHOuon of Yhe $itioners aase M-S mee
..*\‘n&\’\a PQ

o
1S Eteov i not bharmiess and i+ hes had a danm{m«\ «&F

e i in

‘on e (DUr\huwrs Akl Process n?w\g s u&)avvaMs Qu}wsa\

- X)) WHETHER: THE DISTRICT COUET Apis

51



| TS Drscm‘m 1 DenyiNe THE DEFeNDANTS PRE SENT-
ence MoTioN TO TLtDIZﬁN PLEAS |
| ? A Defendant- W# Move JrO Withdvasd a wHﬂ
p\m b{%m 6~em~me MIZSJ b. 15 ,a_nd_,,A district Cowr+ m
1wt a d«e\cmdﬁmﬁ o-Hon o u)wmlvaw s Olea \beYoie 6en4~en%
(an ASON Whtre Peku‘(hn rdholrew) Weuld loe falran
__ 6{Jewv\s V. State | El NV 599, g0t 2540 2d 12711, (28] zarJ)
C'om&tﬁn e Wlok on ,"the dISMM Cow + Winet Qonsidey the oi-
ok of 'h~e (CINSlane e’ Yo detmmne wWheher Darmitding Wih-
,_dr ) of ét A ) Pl Ppebore Senkenting wWonldl be Carr analust - Td
_lad 03, 5¢ P A ot 1231 ’ré distviet Coirts raling on @ eln%—ev\ce
i eton Yo it olea” 15 diseretonard and u i not be uirsec)
| vnesg -thr-e Nas bren a Ol abuse o diseretion . ' State v S¢ Cand
1 Juditial Dust. Court (Bemardell ),¢5 Nev 281 395 455 02 93
420 (196D).
| Substancia) euidente n ne eemd reflects Iatdhe pu |
\va uJa;{, led nite a Wronale | Gonvittion by endening o aui e \ Plea.
~ Mwon gq {he meffechve assisdanee. of tunselas 1aided Tn 4 Pet-
fibione g Petitioney rege Hais Clam and, a\so Precented HO Wikess
les Jnad H&hﬁecl Slarematts W redmols'Hie poktiners actual -
{ocence lam T Wal all presented in b Deicioners Pre Sonbence
Nekon 4o QOrtvdvan) Olea andt wm n m Uhboits atashed . (See, pre
|entence dokon 4o W wmu lea P@Cld, Foubline 1n Jhus em
wWas "'\M‘\’Jﬂ)«@ nn Howw 0 Pr j{wb eed WJhen Jhe aXichier Q-
| Aoused 11g al\scveJdtW\ and okiied he Peteioners Pre Stabgnee ohan
He U\demu) Ol (aee enlmb:%é)
? Te Couvtin His (use evved because 14 ac)noreol the
22

52




|
IneFective assistance of caunsel and how et mau) have afrecked
Jhe d\&\Q@V\daVH—s eVieninad of- a plea The Courd shadldl o {eoK in
Qunsideration . inal Counsels faluie to obiect Ho e yress Jamper-
W\ﬂ 4(\(1\ (ounse | %.lw\q '\'o an Hu Fa\/o le Wlaterial evickence from
Yoz SwaLeﬁ pessessian; and Yl Counsel fonluve Yo reasonably investiqate
(0S¢ Wtbers andl iidervrew) Crutial Odnesses an Jhe behalf Jhe Hje-
nse OMd alss dhe tonfiict of indevesy gl proveeded o Uidlate He
M(OM\(& Mise Process (ipjs. The Cour + m&m Qonsickered Jhe delng
WﬂJr;H/LﬂcP he was 4t wnceent and eludeol Het+-Jhe deenge
LU' sSes were not Sefficie mﬁﬁq vechible, Wione Iy, &SSumn Hitey wWeve
"vused betause of thar relak wp 10 ~H1e a{qg’\daM The red&il‘ 1lSo
%’gu ceg.r%w& %}6\\( Stlokemontts (Dave Wushwo ey (0¥ roboyoted
gL E’SS{F\-MI Cise factors and Should of beer cwlmu[ inte evidmce
The p@}mm@r (eSPeatfully ass sevts W Jne chsviet
il C(MVJr m 145 Standard of ing the ﬁhh@hﬁrs pr-mich 1‘j‘[{j\cl—wm
Fde Withdieod Olea , was wé?ned o a Wore Strngent Slarddral
71 han rié%mr{d for o PreSmbenee. NA\GW o Witdigw pleaToe
5 Aishiet Cawd Shanid of CanBideved whedher & Consiturion Uiglation
1l has pr Ob!abl'j eSulbed N L Conviedion *ﬂ\{n apf lied o wWicre.
& Pumissive. Sfandard ider Sheven=on 1 Wikedner 1 o WA Lor
Land st &0 able ¢ petiioner 40 Wethdraw) s Plea.
&l D Hbioney divetss Jpe (ow+ dbenvbion 1o Jhe Oase
GFSCN\LP \J Delo 513 0.S. 299 1301.ed 24 04 115S.C4 ‘JSI

&
w

‘ﬂ as Q l(owé

lﬂhwe a @O‘*Qm\ \ﬂab@lg C(Jv us @mev uuho \L)as
“ Con\/ iCted in State Oowrt and Senkemeed Yo deidin (ised]
a 'a Clam of ackua| \nnecence ofdhe Cnme bﬂ aSSer-hrg

23,

53



3

?'\R?ﬂ;@iﬂ.

NN N —

—_

e N T IR A W =

W okon o Withdvaw Olea apd

ey it beany. The desim

 Hhat his driad Counse] had been ineffective for failine
o inderview alioy wiiess es - and Hhe State had {a .
10 disclese Critieal erlp Mon oyidence The disties
Cavt and Conrt of Appecuo fed) 40 Consioker 4he Gaims.
On Cerioray, ,10e Suprane Cow § Uacaheo ¢ Qonrt of 4{)@«!
,,_,glé’ﬁlS\éYl and\ rermnded He Cace Yedne Qourd of Appea) with
linshructhions 46 {manol dodhe Adistiet Qouvd for Luvhner
_g)rccwim 5. Tne Supreme Cawct desision held gt Jhe
Cowvts below Were Yeingy Hhe inCorreet Slavdard in deder—
- Mning) dne (lamys, Sehlup V. Pelo, 512 NS, 294 (evwsed

|  Heve, dne deendant prevayt fortin Subskncil
eUldQﬂQQ~lM demonstrated Inow s plea was, no? Valid and Hhat- he

Mg ackualih inrngaent of the Charges 9amﬁ+ Wi, Te e Court wron f] found

ook 4ne eord does ot suppor¥ Ane defndents Claims and extlidedd
+he testnionies of Jhe defense witnesses as \acldnf) in Cvedioility. The
Petrinier would Ll o demonshate Yo Juis Cowrt haw dhe dishich
Cowt abised i+s disevehon b ) the dettndonts Pre Sent-ence
)?ow 4:2 € TeasSons. for the denal of Me
' \oHon Was net qeuvate ngy SUbficient {ncuﬂh-ro rule Hhat it wis r\mL
Lovw and’ J}\AS( 10 Peit Hhe wilhdrawl of his J\m before Senfenc 119
e distriet Caut Stated Hhatdie reeord) <yisds
et O\{@er\dm M aammIM e crime. and useddhe teshivony of of-
Slated 4hat theve wus Freshtears
on the delanctiet aleeves andiFesth cut wpon s hand . He also
Slaled ha «Hr\Wf WIS & glave Wit Fresih blecdl found an e Aeluclent.
“The o\\shm Courd u)rzmlj r{ahed on the al\Qja:hcm fydevw frowy

54



‘3._n;°¢;g._|;r,\r\;.e,w',\\;—-‘

I‘:

Yo
i1

= i

¥

§

= i

2\,

it

3

§z'x_i-2;

officer o beand W ifnart requesting e the State Oresent mnj
35\&0.\ cr Photgopophic. e\)\g{emc}& o e alleapdions wmodke a (Qu‘sif
g\\ﬁ dﬂﬁmclaﬂ‘r Had He Slabe Drestted WS evidence o Courd
‘Would @ﬂd Wadt- H'\Q prosecwtors cuse nelude a ijured test—
wn |
J e distne Cavd fartney staked that Yhe fowrt Aoes
no+ Qnd Dowe Credible and wion 31\1} Claimed thad DG\‘J€ﬂ Sieed
ak he dlroue e Mﬂ‘mwr\o V\orm waundl \'OCpm and 2 :(pm
wWhen Yhe ncident ocauired at |1 55 am. The dtSJrV\(H Caw wes
Wroney $or assoding fot reason wien Davey, +estified Hhat he a+
Yher h!& noon E.H Tat 152 21-22 AlS0 Davey Jestified
he wWas hiah on Yanax the movming of November 2%, 2010, ,and_hva
Could not flmember {he Small ole ls 0¥ Hhat das E H Ta+30 -1,
The peﬂ%ovwr wadd \ile Yo QwJ(wzr note %ﬁ re was pnes(:npnm
Pile Hhock Was ownd duving Ha Search of d Jeehiele Jaak b“qﬂ

0 Doy %zan& Supports hisClains (éQ\Q ar rest re(xrrJr)TF\Q distn

Cowrd also ¥cur\d Dm ) +ESHNGR ﬂc& Qvedible because Tave j

Yech ?\w? Hhat e \Zr\oc, on the Tront and aek deors oedore.
b'(M\Zm Jr\f\Q Crond- door. The cishict-Caud Slated Jnak in Qontrast
\eoun —\{si(hcxed ok at- dhe hime of-We puiojar 4 e wWis i Ibed when

| naherd e door el rind muhiple dine's , 4ok WP Detanse of the
?ch\&m—\rr\

AN ong, widnesSed Whe frond deoy bemg pme,heol wpon

Wirey down ws TS reason for fimding Daveu not Beedible is not
SufiTie as there 1sN't any hin Witin I re (trd Yrat vdw{d&LjD

e%lr V“JLDH ) Stadement tre false. feum +estified Hhat at Y

ﬂ:‘ i}':

| Oh\j K,OV wf

J;tm-e 0‘?4&\ bm vy he was upspwg o bfd as asleep shill aml
Qoecause, dhe Cms#mﬂ rm mﬂ oF the dooroell, PHT

&u,qxh b

55



F:

_’a+ S*(,,iDa\m Conld of i faed Woeked on Hhe Front and baelk
doors oF e Wome oefore he ol \n.DMjnwera\em‘ed him Qev
( mﬂmij dooroell | he st Stated dhat bt hid ioeked an Yhe dosr
% )\LS-\' ngm bofore be put s Nands :\hmjh e Window. EHT
a¥ b3 \’l‘ 2% Yeun was upsiairs_aéeep "0 beq_\‘_anc) 4'lf\~erqn__sqpos:4bii—
R e Wad) 1ot of heard e Knoeks Tus ) Daveys advissions
ave viet loglied b e vecord, Alss the PetiHoner wouid libeto State
Jhat "Do\\idjmwj hav< loeen alittle inlr_(wnda’red_,_b% +he p’csecwlor:s
unproCessional manner opven twramanant- Cowr+ fhat clayf. Tre Gourt
had Yo addvess dhe p'vosec_uier for e yncaessa Yy Combative.
behavior gnd For vacing a lad \Jrice i Cowrt, EN. T et |1:7- 0,
| . ﬁdﬁwm Cowd also feund the fesiiwoy Yhat
Bl was diveny o "—l?t{iij&)mp(bﬂa_r_\ e assertion St Daved condiithed
H{dere s \(I_M(f,} ,etlrediole T diskniol Qawt wWionaly dbsevied «
Sl call Where Ta¥igw Jold de defendant +hat hy Qﬁu not- opetnte
2Lou‘ﬁ,\e_{ﬂf he vemamied & home and anly foeused] on her and i< husHe.
71 7T0e Stadement ot Taidja s Ovecty Yovoacl and ofses not whaTscever
indicate [Yhat € derolant wos fot n faet Wi Takiua duavin
e div pEdie maicknt bt vader Shows her fuskation witfite
| hofendent n rijaro\s s entgunters Wil Jhe law) enfereement, T
“|1S clear Wk e Petiticner was 1n deedt ayresied after taing Taiya
2ok h COusin apariment daat afternon. W 1S appropriate 40 Tind

=S R e TN NN -

=l

3

2t Ta%‘;ﬂc_x wes refﬁrr'rp 1o Yhe detenclmts avrest aer he
MNhad ¥+ her. The distned

=

_ Cawt also fourdt (1 reasonable 4o awiclude
21 ek Takiya wor Wanded Jo prevent he defincuunt fiom Seving o

I prison ]va} Sce she was e defundomts boyfriind and fad
a old whi binn, T i wiongy For o court wa»?mj find a

26.
56

wWiines



net crediple because of Weir riationsnip 10 a person and
espedially when fhewr Stkements Gorrdoorates Wit essenhal
Case fadhrs. See orde,ro{mqlmg MOtV ;v %\_mbHrG) S
 TThe distet Gt abused Hs dliscretion by denyin
e ?@th5 freSentance Wokion o (Oiddyan) plea Wﬂ%ﬂ CJV'Q

{Faled Ho Coreider the Withesg Wpe.rtgﬂoﬁ defendonts Ore(mmay

aunse| Ywe defendint wWas~/

heayiv;z:) )4’_(\«3 nefHeche asSistanee o
|

Slrecieing as 1sed in Yus Pekition, e brady) Usdlation | and alse

| $he g WiHesses Mgk Supported] K de¥endants detua] mnoeence.
o .' !

Golam. | |

' T fﬁﬂ'iov‘ﬁr has sahsified e 1) et e Newda
“ISupreme Cowrt set fortn in Stevenson ) and Sl of been Pemitted
13

W
%

2
3|
7]
23

A

ip

L)

o MdeqA) dhe rea beXere &.W-vxcmﬁ Se as the fawts el awave
e Jwp differunt Standards Theres @ faie and st Sandard | a move
Mgt parmissive Standard Wi is 1pphed B Y Qorts before
gen\ez_nu;j ! and T Hatves e Qoviect wian @<t mwshee Sland-
avol Whiti 1< e vineh mare demanding Standadd which Jg applieg atiey
Stnciny So betause of the fuek il dhe fe Sendante /John lo

HOdkdimd “Dhen s orauait el beore Senteneing and dke de¥anclont

his dempnstrated oviticdy ¢uidence ~the Pekitioner Shautd of e able

o i) s Dlen as it W e feir sl st 4o allad dhe iy -
Advawlof Plea,

Ohne oF e inas in Shevanson Jawd Je Jevada

Y SUD e ch% Sad Was mporiant wWes Yow quiek did he persin

r

have & Chpnae oF i o Mhang 2 oF ewv gloadt ) miou)‘ yaul
WS Olea . TR dws Case | fhe Oehitionev” winreol Jo imneckt el Widiclra

=

this Dl pnd (+s wdicated bﬂ_m Q’\eadmjs Yrat Ve led pre
Jz7

57



E(#f-:ioﬁi--\fﬁ"gmf—g‘w N -

Mand a\<o e
i e Quled  reasone %Qnue& date ¢SSendn | face W)aHers gnd having

— i} uUas 1SS Hhan a u)e«a?ﬁ@rum thiimw had enbevec)
p\ea Hhod due Petidioner Wanded Jo wilkdraw hrs Pl{a. but Hria|

|Comnsel Simp Py refused 1o Submt- gy % modions on dhe deCwdonis
lperal. T3-{s

ot ¥ dhe defandent aloatt o wWiomtns< e de propec
and due a;f iliaenece 10 regsearch and Gle dhe dwo pro Se nadions:

|pre per ok \o dismiss Connge) jand Propuc (Noton fo W rbnd !

plos.
6“”*’1 Yhe fact j(Mjr 4!(\&\ Qmmgel hadl lh\fash atecdd
Je dZQQndaMé Orelimina Y heayingy proceind where dhe allﬁ Vo

WS wnable at fist 4o ideatdy HE pevson giad laber olicd seafier

Hhe . SLwLeu Jampered Wih Jie Uik Jhore Wis Signiticant ooubot

ond Hia) Caunse ! Shviuld of investiadted -the claing Jnat hey Client

Woked West ﬁw CAterng »@mu Waderial ¢uiclenee by e Sale
Wiwess WLL »W dlefncand wWanted v dieded Tha|

not- done 115 probabl Y Mportont of faw and fust reasen
because a eﬁLuaA«e nueshdetion Qom Jyal Omns<| Qould of fre-
Wenked Hhe vde from emef piea and Oruceededt lo nal,

| Ohen o\wdm aSenHMM N]ciwm do 1) irclvan)
p\ea e dstned Qo o\oes e need {o Make « dereminglion of
et gv not fhave's Proot pevond a (easvmble o{mbir Jhats a

Aedamintan Cov e ﬁ I, andl T \Chi\d as /e Stak oF
oVidkente in S Quse J!da bemm@n T)am cwl H\%ﬁ %suwm,
M ine¥leehve assistance of counse| g Pt duere

no pre- Westiaalion line e or udmidﬁcahm ¥ e oleﬁevwlanJr |

Nha +dngve i< ;2 Cause Yaere is Substentiol feason Yare is far

ok St stnsen 40 allow de delendant Yo )idindhed

58

alndJuSJr feds



14

‘é

5 |

L A AT e W N =

_a\CJA\Q Qu

AL pl&éa.

A WHETHER e Districk Cour t Abused
Tic Dlsev%crm by EXCluding TTne Statements of Detense

| Widnesses Witen " ovyoboora ng Cirlances Tnditate 4\(\;@?

Wee WS“ wwrg .

‘ “The Qd—mom» Ereswred -hxk Witnesses
N Suppar Y of e dekendants Pre Sentence. 1 olion 4o Wilvelraid)
p\@& and s atdudf nivieence Claw). Davey DOIS{’o Submited

tan abrdant and testifed Hhat dhe dekendany vda.s 9& ij ]

atensed ondl I Daved, Was he (e Oho had acduall
e gHnse  (See Duw9 s aFficlavit ov exhbids 1? o Chemns
| Submitted an a¥hdaut and +eshiGed Yhat <hg ¢ {he
9 Petrbaney hand Davey Hne gms fo e Ukthuele +0 bormu oind
Hat she wos Wik Mua Pehtiorer at v Cousin aDartment
dunng, Yhe die Yhe mod\em hud Oteuved. (6t Ta ko ja,l_ afCdaid
N © \(\t\qﬂ{‘g)
? “The Sﬁ*%w\m’rs _ n}m in Da\ML and |aK as aﬂ-
\d&m&s I/\f'CV-é Consrstant Wit Wndiv feshivonusin Couvd dnd 11 —
Aroake -}hgj were Hneshidordny as e Comoloared il ChvGumsknces
EWWMUW Dovey anet’ Taliue's af fidant Cavvies an

g

adohl{ona( ndicia of Jrushwor faness BHe cause thed 1) eworialized

i]’ on p per unoler Oa% avwl pr«:sevﬂfd i+ as +VVLJM a Qowrt of

Yo, LihaJ, Canlore, 306 F.54 45¢ i3 (4% Cir. 2062), awerde]
bj 2N, &A 42% (’2002)
The DIfJW'-CJf QOU«H h@\d a e,\J{demlan heanyficj
29.

59



J\.—'G.

& = # = r,kn_‘_c NN

10 edaluate the defnse ihnesses and Mew lnker eyoluded
(e Statementts as 104 ofedibie. when Wey statendnt had m (oot
ConbcmH«J Ot Cirammnstanees .

In dedenning that e +uo defense wWitnessec
u}ere no+evedab\a )4\/\@. chistned comd nred hat he Slatement<
Weve Wade Gom o pov l«j wWho My st Want +o Predent Yhe chaf -
@mdﬂm JQ;Z"\n/l dDIﬂCJ o KSov \s_emcs,eme,, r-endﬂ&\ WWn uVH'ftle -

{WQS ;%\Mnmgh 41518 a reledentt Cosickeradion e ohefence
£< Presivited Uidedee SUFGUEN-le Oy et {ndin
cr\( Jusk Jov Hunes s (ejam!m ey stekamaris and do allew) Wing No
WAV aW \is Plea.
| e distnet Cawt Statutory Fest fov delerning
e adwlissio lt{j of-Sladewtesrts adainst ol ynlerest undker b
NBS 51345 1< wikednr” e Jrewau o e Qirtumsianees in-
dicake 1 Jrustiomdmnecs oF-the Sﬁede ments ancl Hhat Hhe Statemen—<
Omobovaues Walker v Stade |, [1b Nev. €70, bT0, b £ 54 417 450

(2000).
T Holmes V. St Cavoling, 547 .S 319 126 S. C+.
1727, WLH td. 2d 503 (29%) Jhe dﬂl‘f\‘,’o! Slades Supme Cav F
addressed We Constiubienalit rF an edaice | u\e m\a«zr u)hnch
e defepdand W\ﬂmn(ﬂ Whediee prect of 4\/1\!'0\' wlk iFdpe
S@(wwm has oﬁuced ortnsm, e,\)\devm@ Wou lreved |
@ s a fy verdiet YT US. af 521 T@ w\&ed
S\a\ee "y reme Cow 0N oy ()Oﬁrl vhnaff Oule fno Canstdimn
PfWid€5 SW\‘Q and &d@vﬂ? (M((’WMHWS Wi broad |alifude &

140 establish QKQ\uSICij (wles Bv evidence in arimingl Wialg,

—

Hhat laditide 1S imded Ly dine Covlshwms Fearantee ok a ’
30.

60



s-..mc&._;n—[\r\_.c NN —

@@;;5:

g .

2 wiem wm

Nfl:‘

R. _xg

= SE‘

Qg amdam it e " a_ el oppur-hunt o hesent
4 (mpreke defonse. Tol at 324 Tod Cowd 4 éweot J(Mi S 3h+
1S gl ideyed bﬂ idenee rules m«cmge upon a e@wrﬂ
ndavest ¢H4xﬁ acsed and are ay brtvar ordfspm(:orhomie
o dhe pw ses ey ore Aianed to Sevv;l "Td
+tou}euw Jid Qowolon Fed et well - established
(whes of eu\dqmc@ pww—% Jnal udaes fo exclide evidence Fite
PrOPfW\M Value 1's owtel hec‘} b v ian v fasiors suth as
mn@w ﬂ’ e, (0 ndusion Q’«m ISSULS WPO-LU/\‘\'I(I‘ de mis|ead
%\Q \M’ d aﬁ 320, Tre Cow Huw Cvﬁn aWo{W {de@mlmn \(u!e
at tssw. ﬂoased on its foeus on e Shetnapn of ke Droseeatians erse
(eopvaless; of-due CvedliDild) oF de Droseauhon’s 1oesses of e
(¢ tabthch 0¥ s euidunee and wiaut donsidering dwe Profomtive.
Jalue dfdke Orofered dulense enidence  Tdl. al 329, The Supreme
Ot Condhudieol Yoot Jhe éuld{nmraj (ule d:d r\chL ( Mmmllﬂ &zwe |
Yo ek Y. 14 18 dhesicpued 40 Promoke 1€ to foeus e dvial
0N M Cgptral issies by exliuding Wldmce ok e m[ a ()Nt] |
Wl [0aeal (gneskion Lo Jee g Codial 15sues."Td at 230, As
r{S(MJr QW OOLLH held dhat We vle wg a(bl%Vﬂ and Olola%ed
e defutd ani< r‘aw do a rfwaﬂmf)&f opPui%mlj lo Presanta
(mplete (letanseTdl. at 33).
| Davey's affidurt and pi's festiviany were Ciny-
stent a,hoi CONOborares Wi Giruustances, The EpS Hadker
sl on ke Vethele alo St msbom Slateunts as e
% S S\rvuﬁs-lmﬂw Jealuere did n 10+ Slep an Takda's (man
gmw efore the defadott Wes awesm{ abdhe R Sed
viall. D&\‘Uj Shded Wad afier e fwol ommtided the arime ad Jie lue
Al

61



\
2
%
4
S
b
1
¢
1

.
1
i
2
K
[4
1o
i
4
[
.,
i
.
3
.
03

2
a

5 e Vit C’(\C‘H'*-Z pmwedmz meicken t. The S
[ Yie veahigle cid woeed wa

l0aee mats and e defgndant:

MO\C -\Zﬁ)mIJCLHW%V\O)hed(OUtJW%he/ al{aFeno|cufﬁL u)ho s with "\ﬁ_\é«ja

at ey Cpusin apart ment ad fe l00ehun of v Wine 4 Sttt duvin
iclem refleets Huk
ad Jhat |ogetion afier dhe veshek

7 [eR e home of Kevin Uﬂmremcmn November 2.8, 2016. See, 605 ek
“lin ayfest WJPC’”” or e b tE),

e distiet ot a\se nated n el veasan forer—

cmd%m WMMﬂ {oom | Davey and Tapr ja Was the Wum daatt

Rudant hed precented K2 Witndssesondl vek Umgm‘#

Ll mnlj AFer J/M deandant Vicltted Jmi-mms of WS Qe
land Duil Yelense vt he offer do provide auidence Proving St
D Conumrted e estdenyiod waayd, e Pelitioner o W’fﬁ

W disteich Couv + conplusian oy assiviind St e dedgndant-didt

I Wckeed Fil WiS awin Pro Per Pre Senbeee. Makion e wWilndlvasg

P on e 0, 201% Witk WIS Mondns pefave e defandant

cwged(ﬂ uloLMd any Yerms of his pea. In faet fe defarcant

fled We widhory wWhite skl \:}u n Cu&%tod Sm& e o

lintially gddeved Wis Qa Tn e defordants by Dre -

Sevate wokan Y6 idindyaw Olea , it assercts o w\l e

Twas inefecive fov faling Yo MQ%WL n%@@aﬂ 0 Ssenhal

MiaasS wing
Winked 40 QeSS {0 dhe (vime. (see, pre Pee Wik o wWithdian

1 Dlea ). TS 1S euidkened Yt Jne peditioner dic wWant taia| (Caunsel

Yo s Jmemd pracnt the Sllepents fromy Davery anol ’[ﬁ],_w&..be-
{ove avuj Viclaon ot Covding to e distret oguy 1 %ee ok
e tfieol Yt e Windeo! 4o 0onf@ss e

=

32.

62

Jhe dripe W’LOP Jried Jo Q'SS {o do chelenglants Jrial (ounsel



R A d e Ny e W N

11024 ot G -4T0 (Stating ok 1 £ 1¢ "for e iy
el and o deeae anee d o
ol oveivy e clistied Caw + abysed 1S diseredionn in ecdiidlind] i

duiing e of e chebenclante Gt appeavantes owd Yrial (unsel
WIS Y€ {o i) and wJaddd nob euen aive lim Jwe piniies o her
wme (see, Daveys affrdavit ov ECiliAA),
| Ejmarolmmj e Corydbarating Liveumstance s,
Jhe petrdianer conCiudle Yt e distwict Cai+ abugeel its diz -
VLho () Qyeluding e Mgw/\ovtg from Dawed and] Tatv s
becaws ¢ e exalusioh of Jne chefise evidence d¥iecteol Y chef -
onclitts Conshitutional viewt o a weenivgiu| gppurtuit b4 o
(et & Gomplete dedaitse. And diserepancies Wil oiet eviduitte

¢l Shoutd \pe |ef o He vy do assess. NIaDs J0I Nev, af 13l 4l

o eltluade e

ik Credence o Shetlld be ayuen” ), fee

“ Neshintn 1 oF Davedt and Talida on Jke youinck Yovi ded in S o e -
‘SMWUr."leiT‘ﬁ«)avvaé%g rseu_cvggt_:é, - 3VW | | 9
I

E [ -ooH 2 W

— & &

TL.) WHeTHER Tiestechve fsistnee of
Appea\\yﬁ Counse( depriyed dekendant Jo an adéfgwd*e_blmw
Peal .| o |
AP ! o V\MQJA aHome S_,v_(a\ | deo byief ¢ Qase.
dequately s Couitig fovced so diver+ s limideol resources
3«9%14@ 2ok aomPensatng Fer Comnsel’s derelictions w cter
Yo teach gnol resolie Yhe wients of the appedl propecy. Because
A puvpose of briefng s Yo nform s otk of all atorr ies
elevat do e (<Se< faised in dhe appen) A dehicient Pmcgmme@
b Qo g aler e (ofene o o apPetl. See Slate Evip
C. Deprt V. WWeloer, Supa . (Mreowy g defumolard ina divect
; 332.

63




]
ra
3
¥
5
b
1
$
1

o
i

—

2

B

=,

.

vs—'e‘.gg‘;:—‘l-\:-h‘.n-ﬂ F‘UC

' agpen) \%m U | Qm«zm of conetion s o conatidtiona |
z (la\f\‘r ~}O~HN2 of et
|49 us. 28T (1945).

acsistanae. of Gounge’ , See Byt V. Luevﬂ, J

Unfadunctely, appea] amL&H%mq (\eoﬂ 10 viet

"l of %\91 ISsue s Juads precutedt 1) s pumm INSéectef

prigfed [@Tswzc ek Aol g pave merit and oty dedieased a few

I<entonaes Hhat a ddressed) e distret Cauvt a cCdisaretion
{0 Q\CQiLLo(!b'\Cj e deiense wWiknesses as neot ovecliple (e ey bi +37)

Appelint was Senbinced to the Snall vaioit cvimns| (00—

5o mnms) N e Nevadae Shade Prléon Tmpor+an+ 16 iy dwd
C1ahds ar\d liperttes ave Yrus at sigle n dhis appeal as e de -
,ﬁa TV Pusemed icnce oonedy mwﬁ his acl innctence . Con -
S¢ MVIJ[j W;s cuse Warpanls more elaborate Heahnunt- than appeliant's
C unse| aeevfd@d . The D¢t Hiovti hae shown widuin €ach (ssue in dic
Pebikon Mow edel Fssue reslted in a Consh{utiona Uidatign and
Wow €a¢h Qovey wies ot havaless, Appellant aunse | 5 fuiled Ao bno¥
iy oF-Hhe 165Ues I Hus Dedition . TS Warants Leddhsat .

H VL \ Wheter e Aceumiclatian oF
TPRoPS TN s case Uidluded Jhe Petitioners Conctidigyal
ﬁ@hk Unokev TN’ L, Sin andl Fowdeenn A nendints
Qeolug\/es vevSul,

’\We AUMEVoUS evvors Jjut caurved indius rse
(eqlulv@ v’wevs@{ o Mg Covickon, T3 Con be avdued JWLJr 0N
Qowa\dwed Se avatel |, i LVVovsS of e ot weve Sueth a ma

“Midde ek i i;aﬂw, (e e ey sad, Pt i+ is Clleey when Ui 4

(}uwwtlﬂhtlwﬂ 0Use FW mwav&d is owwm\wnﬂ Tonel v.

64



2

2
g
S
b
T
%
q

1],
|
-
i
4
1<
'lb
|
[t
4

%

—

"

—

d

2

"“4\5—

VIR

S‘MLQ Hq Nev. '-{4,%’ 6&@ aKo g\PSaS U Skule \02 t\JeU ad ]-’L@*LHo
P 24 a 236 sl "The aaequula)Licn of VYO |5 (AW SEvins
dhan JuMw \SO(od«ad vem\n dnd resulted in e denial A4 a Lo

i frial,’

(e pahee W) yesult Frm e Gamuladive fmpact of

o putkple olteﬁmmcj Cooper v Fiv= havvs, 586 F2d 1325, 1552 (4
T MTW; (€N Banc) , tart denied , 440 U, S 4970, harris \oj md onujh

Qam&eﬂ V. lA)oods,lol T34 132 (4% (1995 ),

“The mulliple @vvars of Coansel's s case when
Cmmulair{’ol 499@%\% require reveveal, 4 gpranidative andiysis mage
Pk e,w See, Van Qﬁk ave Pathel when 1S €V10Y R0+ vt evior?
Ha beag bepuc M\d QumwlaMm ewo»,/ Wi Baﬂlav | aw Eeyrew 5(1
b0 (1942).

T PaJeumt Faedaves fo (encicder in QUMMMW\Q A Laim
oF Qumulabive evvor ave (1) whether dhe 1ssue ofauit 1S elose S(z)
Yhe quan JQ(W Chwvaeyen of W ervov and ) die muntﬂ i
We crme: o Muldar v. State, |l N, 11T, %20‘2024 B4,
954 =55 (2000 etirmo) |eonavd v/, Swe 4 Meu II% 1216, 461 p,y
244 30! (mz) ¢ algo, g fordl U s«hae 10} Mav. 1,647 P14k
1724 (14 5) Daniel V. SYade 119 . 44q. 1¢ PaJ s;om (2002).
S alo, “/l W, Blodage, 610 F.2d bl (4% - 1941).

| TRE (Bbitioner Nac.set fodn Seperate post
cu\\nw\n olaims g WAREMENS (L vdmg Yiuwew ous rovs . onl
280k one 0¥ Jhese enrors qu{épmdm 4 CompUs Yeutvsal o e

n m dages (n www no

—

‘)%doagwm of Lonuietion HowoHy |«

nshe evvoy Campels mwm}u ) A deten M-y, e dePrived

ot Jue \oro@ass e e Guwué Ve efHect oF all Tvwvers 1 e
S.

65



—h <=»=?-~1'T ne W oN =

=?"c'>

-
o

&

| H Wr te :ck pcs+ an\nwm wd
?b_ A<Sets Mains suppsv Yl
Toelied bjm (ecorc] ot s mQ u)mo\ e

| case 064 ieol im fundamantal Cawness Taylor v. Yentutky, d3e

U.s. :m N.15 5 Hamis v, weed , 04 T 341432 1438 - 29
64**"00;%65145) Uiiled Sjevde's V. Mu.w 08 F.2d 195 741 (4*
Iy
Pedioner Submets ot Hhe erors alieged 1 dius
ﬁa Hon g di{;wst wWhiich should of been vaised on diveest apped
Yo favada Supreme Qo t e AU revivsal ook [ndivicualiy
angd beeasise oF-dnair Cumulative wpact. A< Lkplaned (n dealTn
Yhe S{Pemle clams and arquonints on Yhese issues M 2AV0rs
tn i< clse individually angl colfestivel U;o(ﬂ»&d Q(Mal Gons ke
wﬁu altees unoer e 684 ikt Eicgbin, and Fourdeebn Awm-
s, a<Jhey nd\mduallg ' oou«e w,l ol & Sphspntial
andl Quwwus ¢¥tedt or nfluente on mevﬁr and Sondwmce .
g;\m Prejuohcm, | wioer mng gmmdmfd) O(DQVI{{MWS warands
UQVSO\,(

L Canclusmn .

In ey J. Stade 505 P.Ad IS (Nev, zou;)

rel mg Vihljiqm V. Stade 4" P2d 12291230 (Nev. zoaz) g

oy + heele |
e Cowd e [OC;? reconni2ed a 1:hmus

| th Mvm whum Jig Mibmv

QHL | o (fec Mi(Ms Nnot
wan Yo velief "

i

Td. at 303 O2d a4 H‘S’S) $9¢ 0IK0 HQJ/\/\aww)
v, SWQ 11 P2d 503 503 (Nev. 2002) (QORH v«wwsmqj
b6,

66



b —d

[
\3
W

—
I

‘*4‘6&-1'15- U’\;-r-'.: wWeoN —
-

8 :

and remincling clistrcd Cond clenal of & Wk of Haboeas
Curpus or Adsticd Quuvd 4o Gonduet an endindiar o Ny -
m ™ Oe%r Honers Specitie tattund a(l@fjaHMS Contdinedl

- SWorn aedavd and pedrhion.

TS Presont wink of Habes Conpus ke et -
vHoner thllxe he Jhe Validity ofdhe Jndhoymant oJF Qom i eHn
\pased ondeissues Presented n Wis Ot A< Hhe 1ssies
v«e&ented e Su Poﬁed PQQI\QQ (wedual glle JcrHoms ey-
\OLMM aw(vh/q Ldioevs 3worn a%c{auﬁr which dve YlO-}beheol

Yy e Mcofol WS Caurd wiust danolued on wm(«mhm hearinc

MSo\uc Mul &Cawux A(§ ute < dreated by Sueh szm,l al Jw‘r—
LN, euidlenee ancl e SUOQWI afbdaot 1@@ Varllwn Cowv~y
u)wdm ,62"( P.2d 204 (Nvev A aT79) (M 14 _ls evror {o resolve
Y appahm# QAQMI d\spﬂe \L)Who\,& ﬁ-fammj—ku cleeusec]
i Qmolmharﬂ hceavmoj | |

| i | NV\‘W{}FOV‘Q p&ﬁlomer b.mzq\ borg{;tg
N%Pe@}rful vequesy of- s Cow 4o an‘\ the Pedition
uireld and aw o Yhe (elher dooa nend Wial,

"IN e athemahive | aﬁpmrﬁw thwmeu
Oonsel md eondued an QUickenttay MMV\(D on e Claims of

g pe\%ov\ anol rﬁfam an J (¥ Aeme. appre poiiate .
D(drec\ Hng §3" \% Da‘j ne Jw\ ’Loz\ |
e aatvo)

27,

67



- P TN e N -

—
<

B{k‘ Ta 2'8&?»1&_'.-@'

741[1( o{aUIJr of DQVQQ‘ DOVS@j
Srwt-e of Neviola )

CO\LVU{) ot ClavK)>

1: T D’MMI DOvseﬂ, G‘CLW Immﬂ a{vdj Sodom,
alrtz]ooge ow\olS%Les W (ellowing:

. -I_ﬁod Iam WDQLQM(M“ / ei:%oww N Ofbse no \1-4233- zsU
0?%2 tia Tndeial hishiet Conrd Q\arlé owivgy NV,

L Thoel Tam 277 42095 oF-acye angl mpetent o YeshF o Jue
(fonlents bP%us a¥loavt Howeer a6 L am wnleaned in e art ot
\aw, T piepaved Ynis aticavit andl e Wit of Habeas (orpus,

B Thad-oliee o -the Nabure of Yhe cmgu T shnol yWrmaull
(i thed bj}v}w?_ Comple K 1hes of Jhe aw Mabnh {67 tompr e -
hand Ye (Dogﬂ Conwu\on Pm@eed) < anol m mO\s umcﬂ > e 44 vate
(ounse 'IW SPQQHQM QM (‘,UW('I‘ appoint me Connsed .

Yy That o or @ H\/ove,vnber 23 1016, T wes arvested in
(eladion JrO ~W\ls PM&Y& Qase no V7 6’).632q»| and +Mjr‘.]: Was provant
JrOTWz G\tj o Yyoher<on Dl wheve T was Weidhed anol measiivec
o be 59 and L5 @om@( whuth doesa't makch e dheseriptian

W \Hm.
2 SjT‘/»Lwi'I A udlfonﬂﬁltj (VI Ched] mno( innotent-oF a| (}hﬂjeg
Yo aqaush e .
ﬁj 'W+I ave. Dived Yhe }ZM‘:&%W U\_ﬂo{mae Yo borrow
on e ldde v + houvs o November 277 ZOILa Wik T was wWiv:
ul_[mL el tusin ay partmunt on Vi va)
Thak Davey barrcwqa \-H(\Q_ V-eo,bucl e 3&# White T spert

1
H

68



5-—9:&_.\ S R

"ir'\rf.:?ﬁ‘ ?‘;'—'

A T

& PSS F

%
__&
2T

Jfowwana:[v\qdewLow\e

z'f'arole fovr | Abforne “js representin

the ﬂ’ﬂ\d\“ Wi Talida Wdehind NG al w CUSIn Wt
- $ o Thet gurwj Jhe Jime Jhe incident lad oewwed T
wes Skl LOMATM ok r Cousiy) apuclment o UII/rﬁ
fon Novmoer 2% 20\, betukeen™ine wirs
of 10 S(me and | 00 P, Diwve oé (et Hag ULeiole back
Y bw;jl “r N Dauej
e COMIied.
10 That afler T nad dVoped Dy oFComd Was
\ier Yo aviested] in Yine fashion Shad wlaly Oarléin: oty T
Nevey el uny fresi fears. wan my Jue e S heeve ohdl w
T have an esh (ks upo Y ol<. Treek forensic evidnce
o dhig al\@@ed LV(dlenee uucudo\ shew) P dis stademnt holde
Judn.
Rt FWUH T W Hm,ssed va& rOSchufor Jramper u)shn
e \,(Qwv\ | WSS omm N\J O \\mmm”j hedvin (Wdu
2, Thathe grasecwsion sole &: @c}m% ont o Jha
\ch;hm/ Uﬂws& whdn e mhm\g Was ol abie d me 45 e suspece
13, Tl coinse) fated o ome ‘)-QPH/N Droseeuter
nﬂ\eﬂmdmo:? Qe Haindonnn and Wi [4Fec .
Ay Tk dvial ¢ ounsel Lailed do tnuwestiopde essendial case
s stuch 0 S e wlleral eutddnte Yad wag ) belg by dne
ro&w#:olf\ )-\h\e Ve Winesees T wanled 1 lfewedt A (ounse |
(é@(@i@nﬁ*% o T terpel ba’Sezj Yell el reascwuo e slnd-
vinival cle cendanis.
1S, Tt T nformed Al dounse.| CaJr\ ln Ve Awis,
Hhat T ad 4o witnesses Hattk T waned her Yo m+6vw€u) Tk

11 m&rrmed Avial aCunse) of Hhese iOesse< before sne allowed

29.

69



=d -‘“‘da_ -~ a—‘u\‘.ﬂe._m N —

¢3
13
¥
o
b

hev ¢ l{\ﬂ-F to ender inde a pw
o That T infovmed drial counse) 4nact T vk o
req Ues 'cmd nVeskioshe Lie QUickde Yot Jhe Slake Gatled &,
ahsdose“ wtmn e gw%c volants AiStoverd Y. Th Thad Jhe evidence.
Ol Showd iF Presented, Ht T never had Gy 9 fresh tears or oaoks
m mﬂ \(\t?lld or Jta et Tt T infevmed counsetof-4his beﬁve%ﬁf?m
177, Theet Yhe esenphm pd\s {ono duvnv«J Ine Uechick
Seapeh DM(Q Jo Daweh.
Thet T Nno Ynom)leolﬁt or CoNNeadion Ho Yne come
o Geeuiredt on ovembey 28,2010 at e wome of 713 1w
s Juenue . That T am peing wion j ateused of duis efime
becaus&i[ was< Lownel n Possession e ‘Zeﬂs do Yke Ueohicle

| 1avolved m His trime — seueval hours Jater,

lq —WWch/Prwm%Lj ‘(\ 2wnay £SQ, used Hhe cppurkinit

16 be able 40 00nfirm as Dpurse | ;‘2 Pwrd in mj ot Denolir
case Yo WANiE mate e into endering a ne é)h tec [abal ol 1.

v "W\Msh WG} o\)av’\uszl {o (olbeet We dffendts sMC oo e
® E}\:\Mw W)ﬂ @v%w :nx{«e%hOWM o?»}iu (VASC S Uag meof __
4
2

1

_;. _.

| Denzel T\ovsed , wider Jue v\odl
<ade Jf\rka:} Yine aFﬁdﬁUlJrIS“‘}’Vj\e‘\'O e bes} oa \4

,,,, Qo\ﬂe anp\ Wish it fo lox considered Wit Wi< Periion:

a0

- Od s \SMWOF er_ 2021 @@



EXHIBIT “A”

0112

71



CoomerTA

72



To
From

Date
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ATIN

RDF INVESTIGATIVE AGENCY
5258 S. Eastern Ave., Suite #102,
Las Vegas, Nevada 89119

(702) 696-9701 // RDFINVESTIGATIVE@AOL.COM
February 14% 2019

State of Nevada vs. DENZEL DORSEY

Distriot Court Case No. C-17-323324-1

Gary Modafferi

Page 1 of 3

RE: DAVEY DORSEY, BIOLOGICAL BROTHER OF
OF DENZEL DORSEY

Per your request, this is to inform you that this investigator interviewed Mr.

Davey Dorsey. Mr. Davey Dorsey stated the following:

DAVEY DORSEY
DOB: 06/27/1999
2137 East St. Louis
Las Vegas, Nevada 89104
(323) 915-3638
That he will make himself available to the lawyer of Denzel Dorsey
and the prosecutor.
That, on or about 11/28/2016, he was 17 years old.
That he is the younger biological brother of Denzel Dorsey. *
That, on or about 11/27/2016, he asked Denze! Dorsey if he could
please borrow Denzel Dorsey’s car rental.

That he received the keys to the car rental on 11/27/2016 in the

AA 0140
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RDF Investigative Agéiic
RE: NV vs. DENZEL DORSEY
Memo Con.- 02/14/2019

‘Page 2 of 3
i
afternoon hours.
That he was supposed to have the vehicle to go hangout with a
female friend.
That his brother, Denzel Dorsey, had no knowledge about him
planning to rob a house.

That, on 11/28/2016, he (Davey Dorsey) did drive to the 2731 Warm Rays

Ave, and tried to break into the house.

That he was the one who broke the window and tried to OPEN the front
door of the house.

That, after the incident, he ended up driving to where his brother,
Denzel Dorsey, was at.

That he never told his brother, Denzel Dorsey, that he had just
tried to rob a house.

That, after he picked up Denzel Dorsey, Denzel Dorsey and limiself
drove to Lindell Street.

_That he (Davey Dorsey) got out of the car at his sisteg’s'housa. .

That he is referring to Ramika's house.

That Ramika’s house was somewhere on Teneya.

That he (Davey Dorsey) is more than willing to take responsibility

AA 0141
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RDF Investigative Agency

RE: NV vs. DENZEL DORSEY
Memo Con.- 02/14/2019
Page3 of 3

i

i

for this attempt home invasion.

That he (Davey Dorsey) is more than willing to sign an affidavit
or a sworn declaration.

That Denzel Dorsey had NOTHING to do with both the
preplanning and the actual attempted home invasion.

That he is specifically talking about the house located at 2731
Warm Rays Ave., Henderson, Nevada 89052.

That he is very sorry for what he did.

That he is coming forward to report the truth regarding 11/28/2016
under HNPD Police Event #16-21448-001.

That Denzel Dorsey is innocent of these criminal charges.

That he (Davey Dorsey) tried to reach out to Denzel Dorsey’s
female attorney.

That he actually went to the courthouse.

That Denzel Dorsey’s female attorney was very rude to him (Davey
Dorsey) and she kept telling him that she did not have time for him.

That he wanted to inform the female lawyer that it was him (Davey
Dorsey) the one that committed the attempt home invasion on 11/28/2016.

That the female attorney of Denzel Dorsey would not give him 2
minutes of her time.

If you have any quesnons, please call thxs mvesugator at (702) 696-9701 and/or

75
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| GARY MODAFFERI, ESQ.
Nevada Bar No. 012450
LAW OFFICE OF GARY MODAFFERI
815 8. Casino Ceater Bivd.,
Las Vegas, Nevada 89101
(702) 4744222
Attorney for Defendant
| DENZEL DORSEY
DISTRICT COURT
_ CLARK COUNTY, NEVADA
- THE STATE OF NEVADA, )
Pt ;
o )  CASENO: C-17-323324-1
)
DENZEL DORSEY, )  DEPL.NO: 22
ID# 02845569 )
Defendant. )
. )
DECLARATION

TAKIYA KEYSHA CLEMONS mekes the following declaration:

1. ThatI have full knowledge of all maiters contained
 herein and am competent to testify thereto.

2 That my date of birth is: 2/25/1995

3.  That my current address is 2645 Donna Street, Apt. D
North Las Vegas, Nevada 89030

4. - That, on or about 11/27/2016, I 'was living with e female friend by the

| name of Aisha Jones:

S. That Aisha Jones used to live on Viking Street, Las Vegas, Nevada,
6. That Aisha Jones lived in an apariment complex on Viking Street.
-1-

e AA 0144

77




® ® - o

-k el bk
e B P 2SS e«

Bt i 20 NS e

BS ¥ MEBMNEEEDEE

7. That, on 11/27/2016, ] was at Aisha Jones’s

8. That, on or about both 11/27/2016 and 11/28/2016, I was dating Denzel

| Dorsey..

9. ThatIhadbemMngDmelMeyfor‘fdm(l)years;ﬁorm
11/27/2016. ‘

10. . That, on 11/27/2016, Y was OFF from work.

11 That, due to the fact that I was OFF from work, Denzel Dorsey drove to

| my apartment and decided to stay the night to be with me.

12.  That, at some point during the evening PM hours on 11/27/2016, Davey

1 Dorsey came over to my apartment to borrow the car rental.

13.  That, on 11/27/2016, I physically saw and witnessed Denzel Dorsey hand

| overthe keys to his car rental to his younger brother, Davey Dorsey.

14.  That Denzel Dorsey stayed the night at my apartment.

15.  That Denzel and I, hung out, watched Netflix, and had some drinks.

16.  That Denzel Dorsey fell asleep with me in the Yiving room on a sofa.

17.  That Denzel Dorsey was with me the entire night.

18.  That, on 11/28/2016, Denzel and I woke up late.

19.  That Denzel Dorsey and I were looking for an apartment to rent on.my
iPhone. .

20.  That sometime between 1:00 PM and 2:00 PM, Davey Dorsey came back
to my apartment,

21.  That Denzel Dorsey left with Davey Dorsey.

Bl
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22.  ThatDenzel Dorsey was with me all night long on 11/27/2016 through

| 117282016 2t 1:00 PM.

I

23.  That, at some point after 1:00 PM on 11/28/2016, Denzel Dorsey left with
Davey Dorsey

24.  Thatfully understand what an alibi witness is.

25.  That Denzel Dorsey was with me on 11/28/2016 at 11:55 AM.

26.  Thatthe sbove is the honest-to-God truth

27.  ThatIbave no problem testifying to the above information before a

|| Jodge and jury.

NorﬂlIAsts,detm
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Printed by; veladoh2 : Page3of4
Printed dateftime: 9/6/17 10:10 InCIdent Report

HENDERSON POLICE
223 LEAD ST

HENDERSON, NEVADA 88015
Incident Number: 16-21448

Narratives
ENTERED DATE/TIME: 11/28/2016 12:17:00

NARRATIVE TYPE: INCIDENT
SUBJECT: FBR NARRATIVE
AUTHOR: ROUNDY, TRAVIS

On 11-28-16, at approximately 1200 hours, |, Officer T. Roundy #714, was dispatched to 2731 Warm Rays
Avenue, in reference to an attempted burglary. ’

On arrival, | made contact with the homeowner, Kevin M. Nazareno (DOB 6-14-85).
Kevin stated he was upstairs in his bedroom when he heard his doorbell ringing at approximately 1155 hours.

Kevin stated the doorbell was continuously ringing, until he came downstairs and saw a black male standing
beyond the tront door, through the large glass window. Kevin stated he then saw the black male punch his fist
through glass door window, making a fist size hole.

Kevin stated the black male reached his arm (possibly left arm) through the hole and unlock the front door dead
bolt from the inside.

Kevin stated he immediately ran to the front door and locked the dead bolt, at which time the black male realized
someone was home, and fled to the street.

Kevin then unlocked the dead bolt, ran out to the front of his house, and watched the black male get into a blue
Suzuki sedan, which was parked in front of the house, facing southbound. Kevin stood behind the vehicle, and
read the Nevada license pilate of, "953LGM."

Kevin stated the black male sped away, southbound, then made a U-turn, and sped back down Warm Rays
Avenue, northbound, past Kevin who was still standing on the curb.

Kevin stated he could see into the vehicle, and the black male appeared to be the only occupant.

Kevin stated he then called 9-1-1.

Kevin described the biack male as being between 25 and 30 years old. Kevin stated he cannot remember the
clothing, but stated the black male was medium build, being approximately 6-01, and 190 pounds. Kevin stated
he cannot remember if the black male was wearing gloves or not. Kevin stated he does not know the biack
male, and has never seen him before.

I observed the front door glass to have a fist sized hole init. | could see the shattered glass, but could not
observe any blood.
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Henderson Police Department ¢ %
223 Lead St. Heriderson, NV 89015
- Booking Custody Record
—
DR NUMBER FH NUMBER NI NUMBER BIECT NAME ' ARREST DATE . | ARREST TIME
1821448 1 DORSEY, DENZEL / wome )i
LOGATION OF CRIME ~— WTERSECTION ————L ATTOCATION
2731 Warma Rays Avenue Henderson Nevada 83052
LOGATION OF ARREST WNTERSECTION 7] A7 LOGATION
3200 South Las Vegas Bouloverd Las Vegas Nevada 85103
[} WTERPRETOR NEEDED| (L) SUBJECT COMBATITVE | [ ) SUBIECTSCIDAL | (] ASK SUBJECT & IWURED. | INTAKE OFC INITIALPY
] MIRANDA GIVEN MIRANDA WAIVED 71 MIRANDA INVOKED
MEANDA |DATE 112835015 TME 3404 GIVENBY . Piz —
PERSON NAME (LAST, FIRST, MID., SUFFIX) SN D.OS. AGE
PERSONT | poRsey, DENZEL : - meven |22
PERSON ADDRESS ! T\ T ) HAR |EYES  |RaCE GENDEA
ﬁMMTﬂhMLﬂVmM 5'9'/ 185 Black | Brown |Black Rile ’
HOME PHONE CELL PHONE BUSINESS PHONE OTHER PLAGE OF BIRTH )
) Las Vegas, Cabomi
- JALIAS FIRST, MIOD! :
(LASTNAMEMONIKER, LE)
STATUTE CLASS J COUNTS
VIOLATION 1) 905 067.2 | Feloap, (] soas6 ; 11
DESCRIPTION —
HOME INVASION, (24}
FCN NUMBER WARRANT NUMBER
- SN
STATUTE m‘;m mlws
VIOLATION 2] 206210 Groes Misdemeanor ) { 4t >
DESCRIPTION T =
DESTROY PROP OF ANOTHER, $258 - $5K
PCN NUMBER WARRANT NUMBER
papp | I DFINKING VIOLATION {J CONTACTWITHVICTI® 3 N GANRNG ESTABLISHMENT Elcomcrwmmmsea
O covtacTwimicHiLDREN  [J DRIVING VIOLATION ] CONTACT WITH CO-OFFENDER
APRESTING OFFICER PNGMEBER | TRANSPORTING OFFICER P NUMBER
McGeahy, James P41 / Asheroft, Jonathan HP1551
Page 1 Of 2 L~:_"'::/
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Printed by: gregak ~i Page 2 of 11
Printed date/time: 5/4/17 9:18 Incident Report
HENDERSON POLICE
223 LEAD ST
HENDERSON, NEVADA
incident Number: 16-21448-001
Persgns Involved
Persond#: 0002 MNI; 782687 Can ID Suspect: No
Event Association: ARRESTED Contact DatefTime:  11/28/2016 13:5
me: DORSEY, DENZEL RONALD !
SN: SRR DOB: 09/24/1983 Age: 23-23  Sex: MALE Race: BLACK
eight: 5'9" -59 Weight: 165 - 165 Ibs Eye Color: BROWN Hair Cplar: BLACK
dress: 5101 E TWAIN BLVD, LAS VEGAS, NEVADA Secipr/Beat:
PAone Type 1: HOME Phone# 1: (661) 502-45635 Ext1:
Phoqe Type 2: CELL/MOBILE Phone# 2: (702) 768-3354 Ext 2:
DL Exp. Date:
Employer/School: S
Person Offenses
_Statute Code: 205.067.2 Enhancers:
Statute Desc: HOME INVASION, {2+) -INACTIVE 02/2017
Counts: 1
Statute Code: 206.310 Enhancers:
Statute Desc: DESTRQY PROP OF ANOTHER, $250 - $5K
Counts: 1
Personit: 0003 MNt: 1006339 Can ID Suspect: No
Event Association: CONTACT Contact Date/Time:  11/28/2016 13:50
Name: VELASCO, JOEL
SSN: Slaappes DOB: 09/20/1987 Age: 29-23 Sex: MALE . Race: BLACK
Height: 6'1* - 6'1" Weight: 185- 185Ibs Eye Color: BROWN Hair Color: BLACK
Address: 700 LAS VEGAS, APT: 4307, LAS VEGAS, NEVADA 83101 Sector/Beat:
Phone Type 1: Phone# 1: Ext 1:
Phone Type 2: Phone# 2: Ext 2:
DL State: DL#: DL Exp. Date:
Occupation: Employer/School:
Person#: 0004 MNI: 1006340 Can ID Sugpect: No
Event Association: CONTACT ' Contact Date/Time:  11/29/2016 13:00
Name: POWELL, MARQUISHA A
SSN: DOB: Age: - Sex: FEMALE Race: BLACK
Height: 5'9" - &§'¢" Weight: ¢-0lbs Eye Color: BROWN Hair Color: BLACK
Address: 5101 E TWAIN, NEVADA 82169 Sector/Beat:
Phone Type 1: CELLMOBILE Phone# 1: (702) 802-9931 Ext1:
Phone Type 2: Phone# 2: Ext 2:
OL State: NEVADA DL#: 0204459100 DL Exp. Date:
Occupation: Employer/School;

84



EXHIRTIT'ET

85



-

-~
Received b..-..:ca_T"ﬁlly

at

To:

S e
1§
i s
| T
S B
fp.m_
a3
S~

11429

7022675051

Vehicle History -
10 BLUE 8X4 953LGM . L
03:57 PM 1172072016 | Responsac Locats ' . 0o
. [01:57 P 111282016 [Atiemipt: Locale  |3206-3448 indusirlal R, Paradise, NV, 89109 1
01:8% PM 1128/2016 | Travel Start 3266-3448 Indusirial Rd, Pacacise, NV, 89109 1
. {0150 PR fazarzot6 [Blop© D Oy, Paradtica, NV~ - 0 1 Winute
01:49 PM 112812016 | Drive Oto Dy, Paradise, NV 0
01:48 PM. 112872016 | Resparse: Locate | Fashion Is, Pasadisn, NV - . ]
01:48 PM 11722812016 | Attempt: Locals | 3234-3269 Las Vages Biwd 8, Paradise, NV, 83109 0
01:44 PM 11282016 | Driva: 3231-3209 Las Vegas Bivd &, Paraiise, NV, 89109 ]
01:43 PM 13726/2016 | Respoanse: Locate | Fashion Show Dr; Paradise, NV, 89100 . 16
01:42 PM 1120/2016 | Attechipt: Locatn | W Twain Ave, Paradise, NV Jas
01:39 PM 11728/2016 | Drive W Twain Ava, Pasadise, NV 33
01228 P 112112016 | Reapoans: Locate . p 0
01:38 PM 1128/2016 | Atismpt Locate | 38003911 W Twain Ave, Paradise, NV, 80103 as
01:37 FM 112672018 | Response: Looate | 3600311 W Twalin Ave, Paradise, NV, 83103 33
01:37 PM 112872016 | Atlempt: Looat | 43284361 W Twaln Ave, Paracise, NV, 88103 - |27
01:35 PM 112872016 Respanse; Locate [ 43264361 W Twain Ave, Persitise, NV, 86103 w
D135 PM 112872018 | Atempt Locsts | 5009-5125 Cartaro Dr, Spiing Valioy, NV, E9103 -~ [19
01:29 PM 112872016 | Orive 5001.5125 Cartaro Dr, Sjving Vatlay, NV, 89103 13
01:24 PM 1128/2016 | rive 3700-3745 S Grearwood D, Spring Valley, NV, 89103 s
01:21 PM 1128/2016 ] Response; Locale T 12
01:21 PM 11282006 | Alempt: Locate | 3700-3748 8 Graenwood Dr, Spring Valiey, NV, 80103 23
01:1% PM 11728/2016 | Diive 3700-3748 S Greanwood De, Epring Valiey, KV, 69103 =
0114 PM 1128/2016 | Diive 7261-7308 W Sequola Spdngs Dr, Spring Valley, NV, 89147 | 16
01:00 PM 11282016 | Diive 7100-7288 Spiing Mountsln Rd, Spring Valley, NV, 89117 27
01:04 PM 112872018 | Drive 3500-3858 § boraga D, Spring Valley, NV, 85103 0
12:50 PM 1128/2018 | Driva 6801-8849 Patayen Rd, Spring Valley, NV, 88148 -]
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12:54 PM 11/28/2016

64358408 W Dasiirt Inn Rd, Spring Vallay, NV, 801468

11:16 AM 1172872016

10300-10632 § Eastem Ave, Hendarson, NV, 88052

14:11 AM 112822018 Start 11244~12076 Sunridge Helghts Fiowy, Henderson, Nv, 89052
11:10 AM 11282018 . Henderson, NV

11:07 AM 112812016 Sunridgr Helghts Plwy, Henderson, NV

11:02AM 11728/2016 10534-10508 S Exatam Ave, Handerson, NV, 85052

10:57 AM 117282018

2505-2609 St Rosa Picwy, Henderson, NV, 89074

X 10:52 AM 11282018

$345-5178 |- 215, Hendarson, NV, 83014

Travel Stact JE
12:53 PM 112672016 [S1op 3300-3498 8 Remuda T, Spring Valloy, NV, 89148, [0 - |1 Minuie
12253 FM 1128/2018 § Drive $300-3498 § Remude Tr, Spring Valiey, NV, 89146 ¢
TATPM 11282018 [Dibe 89610099 WDeper {on R, Sprng Veloy, NV, 80145 | 28-
12:43 FM 112822016 | Travel Stait 3866-3808 Red Rock 8, Spring Vallay, NV, 89103 17 .
oo 1A [Sigp | . |580%-5699 Wiking R, Epring Vpligy, NV 89103 - |0 3 Minites
12:39 PM 112802016 | Drive [ 5801-5890 Wviking Rd, Speing Vatiey, NV, 88103 1o
T254 PV 11202016 [ Trguol Start___ | 55016670 W'l ATS, Bping Vilay, W 00108 - [0 ] : -
1231 PM 1122812018 | Stop 3800-3650 & Lindell Rd, Spring Valay, NV, 88108 [} 3 Minutes
7726 PM 11282018 | Tegvel Start . |3630-3005 8 Spitze Dy Spdng Valley, NV, 09103~ - j18 . |- -
1223 PM 11282016 | Stop 2038-3880 5 Spitze b, Epring Vaiey, NV, 88103 0 3 Minutes
1221 P 11282016 [Dve . | 3998-3980 8 Syl O, Spuing Valloy, NV, 69103 0.

12:16 PM 11128/2016 [ Drive 5524-5508 8 Docatur Bivd, Paradles, NV, 89118 &
R I C - R A R I

1208 PM 112872016 | Drivo 215, Parecise, NV o7
1201 PM 112822016 | Ditve | 18300-10532 8 Engtinn Ave, Hondgreon; NV, 8052 HE)

11:56 AM 1122802018 | Travel Start 2748-2760 Warn Rays Ave, Henderson, NV, 88052 18
V51 AM 1128016 stp | |272r-20G0 Wadn Rayis Ave, Herdfoog, W, 052 10 . |4 Mintes
11:48 AM 11£28/2016 | Diive 2708-2700 Thomasville Ava, Hendarson, NV, 88052 15
iu.awus..bpé—.mso—o .ﬂu% " N :mgi .'. - - - - 11 T

14:38 AM 11/282018] Travai Start 2577-2699 W Horizon Ridgo Plowy, Hendarson, b, 89052 |16
11:29 AM 1172812018 | Stop 2577.2009 W Hortzon Ridgs Piwy, Hendersan, NV, 88052 |0 - 9 Minules
11:25 AM 1112812016 | Drive 10534-10358 5 Eavlam Ave, Henderson, NV, 89052 2

1#:21 AM 112282016 | Drive 2505-2509 St Rosa Piwy, Henderson, NV, 88074 [

Drive &

Travel 3

Siop. o

Drive 61

Drive 41

Drive 0

Diive 3]

87



—~~
Raceived S.....cei"‘ 11y

1;/("‘2016 11:13aM + 13/29

13729

11:16:15am. 12-01-2016 .

)b 21448

7022675051

[14r a4 1y

5 | 10:42 AM 112002018

"

. .,.T.;_@En.&.,.ﬁ Lt

i

HE

3883-3901 Boulder Hwy, m::.tug!..oq NV, nn_n_

A0:37 AM 1322802016

.Y |56 Panigdsa N T T

601-79% Marks 51, Henderaon, _z< 86014

0 I Y I |
i s A <

10:08 AM 11282016

08 A T e

N
BT N
B - .

o
a
Dive W T
1032 AM 112072016 | Daive »
1027 AMyiBaRgie[Omve .7 g [bes BNy sl T Ty e a7 P Ay
10:22 AM 112822016 | Yravel Start 1-59 Boulder Huy, Paradise, NV, 03812 10 i _ ]
— g POy I Ry I K P > 9 T o _.A:“....;._.
0cdo AM 112280006 [Bup . 5 40054738 Shiits B, Spcdionce, N ERT2E a.”..... v NS X
10:19 AM 11/20/2018 | Diva gugﬂigiéaﬂﬁ_ 0
0:44 A o [P o =g di
Orive
B RS
?. s

09:50 AM 117282018

109 m!.&!.:_ﬂ 12»&3. NV, 03812

;. |A006-4068 Stails Bivd, Suncied Manor, NV, 80121t |

{i[f

IS L

4-89 Bauldor Hwy, § NV, 03912

ag " <
'y I v 2.2 g
£ . .

!

7]
i

n, Sunise Mgnor, NV, 89122 -

e A
09:44 AM 117282018 5305 5301 Tradton, Sumise Manor, NV, 09122
0939 AM 112282010 .- |4134:4208 Cubel S, Sumise Manor, NV, 88122 |

05:34 AM 112812016

4249-4201 n!a_.lupgi!n.sq.zsgnuu '

03:20 AN 11202010

"¢ | 5880-5624 Raturg Dr, Whitnely, iV, 88122 -

09:24 AM 1122802010

0196-6558 E Tropioana Ava, Whitney, NV, 88122 -

- [oxioan 11/28/2010

! gsﬁgﬂiﬁaisﬁ T

09:14 AM 11/28/2018

?%??????L

5530-6898 E Flamingo Rd, Sunrisa Manor, NV, 80122

0:08 AM 1172812010

.. | 49824998 £ Piala gl Sol D, ParadieeNV, 88121

08:04 AM 11/20/2016

4178-4198 E Famingo Rd, Paredise, NV, 88121

CleIR| |8 =|2\&| 2|83 8|2| 2|32 3| 2185+

" | 12011263 5 Charmast Ln, Las Vages, NV, 89102

Drive
04:59 AM 71/282016 | Travel Start 2836-2088 E Flamingo Rd, Parailse, NV, 80121

0B:58 AM 1122842018 | Swop 2660-2700 £ Flamingo Rd, Parsdisa, NV, 89121 1 Minuto
0B:54 AM 112812016 | Drive 2400-2498 E Flamingo Rd, Paraclies, NV, 86121 N
08:44 AM 112812016 | Drive Las Vogas, NV

©08:39. AM 11/28/2016 | Travel Start 1201-1288 & Ghormast Ln, Las Viégas, NV, 89102 .
0B:37 AM 1122872016 | Slop 1201-1283 § Charmast Ln, Lax Vegas, NV, 80102 2Minutes
08:33 AM 11/28/2016 | Dilve o
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Electronically Filed
8/6/2019 11:58 AM
Steven D. Grierson
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, CASE NO.: C-17-323324-1
DEPTNO.: XV
Plaintiff,

v. ORDER DENYING
DEFENDANT’S MOTION TO
DENZEL DORSEY, WITHDRAW GUILTY PLEA

Defendant.

This matter came on for an evidentiary hearing on May 28, 2019, and July 11, 2019,
Defendant Denzel Dorsey (“Defendant”) was present in custody, represented by counsel, Gary A.
Modafferi. Plaintiff State of Nevada (“State™) represented by Steven B. Wolfsan, Clark County
District Attorney, through Sandra K. Digiacomo, Chief Deputy District Attorney. The Court having
considered Defendant’s moving papers, the opposition, the transcript of Defendant’s plea canvass,
the written Guilty Plea Agreement (“GPA"), the arguments of counsel, the jail calls, as well as ihe
sworn testimony of the witnesses hereby denies Defendant’s Motion to Withdraw Guilty Plea.

L STATEMENT OF FACTS

On November 28, 2016, Kevin Nazareno (“Kevin”) lived at 2731 Warm Rays in Henderson,
Clark County, Nevada with his parents, Florentino and Norma Nazareno (“Norma™), who own the
residence. See Preliminary Hearing Transcript (“PHT™) at 4:16-5:6. On that date, Kevin was asleep
in his bed when he was awoken by the sound of the front doorbell ringing constantly, as someone
kept pushing the doorbell multiple times, would stop and then would press the button again multiple
times. /d. at 5:12-6:10. Annoyed someoue was ringing the doorbell that much; Kevin got out of bed
and went to the front door. Id. at 6:13-22. The front doors were glass and as Kevin looked over the
stair railing from upstairs, Kevin could see a single African American male standing outside the
front door punching the glass with his fist. /4. at 6:23-7:14. Kevin could also hear banging on the
door itself. Jd. at 7:20-22. Kevin saw the glass on the front door break, which left a round hole with

Case Number: C-17-323324-1
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District Court

Department XV
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jagged edges. Id. at 8:1-8:24. Kevin stated that an African American male reached through the hole
in the glass to unlock the deadbolt with his left hand. Jd. at 9:3-10. He also stated that the male was

y@n‘_g a jacket or clothing on his arm. /d. at 16:10-19. Kevin rushed forward to the door, grabbed
the deadﬁbit and kept ﬁocked. Id _;;9:1 1-19. At this time, the male realized someone was home
and took his arm out of the glass and ran away. Id. at 9:23-25,

Kevin went outside of the house and chased after the male. /d. at 10:5-6. Kevin saw the male

get into a blue Suzuki, four door, on the driver’s side. /4. at 10:7-20. Kevin was able to obtain the

license plate, 953LGM, before the male drove away. Jd. Kevin did not observe anyone else in the
vehicle. Id. at 11:9-10. The male had the keys to the vehicle and started the ignition. /d. at 18:14-15.
Kevin then called the police at approximately 11:55 a.m. and gave them the license plate number, /4
at 10:21-25.

Norma was at work on November 28, 2016, when she received a call from her husband
around noon, so she rushed home. Id. at 21:14-16. When she arrived, she saw that the glass on her
front door was broken, and that there was a big hole right by the doorknobs. Id. at 23:6-25. First,
Norma had to pay $474.41 to have the door boarded up until the glass could be replaced. J/d. at
24:16-25:5. Next, Norma paid $723.72 to have the glass replaced in the door. 4. at 25:6-8.

Officer James McGeahy (“Officer McGeahy™) of the Henderson Police Department, Problem
Solving Unit, was assigned this residential burglary on November 28, 2016, /d. at 30:18-24. He and
his squad began investigating immediately. Zd at 31:1--5. The plate, $53ILGM, was run through their
database and returned to a rental car. /d. The rental car company was contacted and the officers
learned that it was rented to a female and had a GPS equipped on it; therefore, the rental car
company was able to provide officers with the exact location of the vehicle at that moment, /4 at
31:6-10. At that point, two officers went to the rental car company to have direct contact with the
person tracking the vehicle with the GPS. Id. at 31:23-25.

The GPS for the vehicle showed that it was located on the street of the residential burglary,
so officers wanted to make contact with the car. /4 at 32:11-12.Within a very short time of the
residential burglary, officers made contact with the vehicle at the Fashion Show Mall. /d. at 32:18~
19.9@_99:5 observed the vehicle in the parking garage picking up another person and then parked

2
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Hon. Joe Hardy
District Court
Department XV

the vehicle near Dillard’s. /d. at 33:18-22, Officers contacted the vehicle and Defendant was
arrested. Id. at 36:20-25. Officer McGeahy made contact with Defendant to let him know he was
under arrest for the residential burglary at 2731 Warm Rays and noticed that the jacket Defendant
was wearing had several tears on his left arm that were fresh and frayed. /d, at 37:2-22. Defendant
also had injuries on his right hand with some dried blood and appeared to be fresh, Jd. at 37:23-
38:10. DW the key to the Suzuki rental vehicle was found in
Defendant’s pocket, along with one glove with some blood on it. Jd at 38:11-39:13. The other
matching glove was found in the vehicle. Jd. at 39:13-39:18. Both the jacket and gloves were
booked into evidence. Id, at 40:5-9,

When Officer McGeahy told Defendant what he was being arrested for, he explained that the
rental car had a GPS tracker which placed him at the location of the crime; Defendant looked down
and said “ah shit.” See Declaration of Arrest (“DOA”) at 3, attached as Exhibit “4” to State’s
Opposition to Defendant’s Motion to Withdraw Guilty Plea. The GPS records for the vehicle
showed the following:

11:52 a.m.: the vehicle is stopped at 2727-2729 Warm Rays in Henderson
for 4 minutes

11:56 a.m.: the vehicle started traveling

12:01 p.m.: the vehicle was traveling 30 mph in the 10300-10532 block of
Eastern

(north of the victim’s residence by the intersection of Coronado Center
and Eastern)

12:06 p.m.: the vehicle was traveling 67 mph on westbound I-215

12:11 p.m.. the vehicle was traveling 37 mph in Enterprise, NV

12:16 p.m.: the vehicle was traveling 54 mph near $524-5698 S. Decatur
12:23 p.m.: the vehicle stopped at 3938-3980 S, Spitze Drive for 3
minutes

12:26 p.m.: the vehicle began traveling

12:31 p.m.: the vehicle stopped at 3800-3850 S. Lindell for 3 minutes
12:34 p.m.: the vehicle started traveling

12:39 p.m.: the vehicle stopped at 5801-5899 block of W. Viking for 3
minutes

12:43 p.m.: the vehicle started traveling

12:48 p.m.: the vehiclc was traveling 26 mph near 5901-6099 W, Desert
Inn

12:53 p.m.: the vehicle stopped at 3300-3498 S. Ramuda Trt for 1 minute
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Hon. Joe Hardy
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See Vehicle Rental Agreement and History Printout for November 28, 2016, attached as Exhibit “5”
to State’s Opposition to Defendant’s Motion to Withdraw Guilty Plea.

The vehicle made no other stops and was on Fashion Show Drive at 1:43 p.m. and at 3231-
3299 Las Vegas Boulevard South (“Fashion Show Mall”) at 1:44 p.m. Id
II. PROCEDURAL HISTORY

On November 28, 2016, Defendant was arrested for Attempt Invasion of the Home and
Matlicious Destruction of Property. Defendant was released afier his arrest on a $6,000 surety bond,
despite having four prior felony convictions in Nevada and California. Defendant was arraigned in
justice court on December 19, 2016, and a preliminary hearing was scheduled for February 15, 2017.
Because Defendant’s attorney had to withdraw due to a conflict, the preliminary hearing was
continued to March 30, 2017.

On February 22, 2017, the State filed an Amended Criminal Complaint charging Defendant
with Invasion of the Home and Malicious Destruction of Property. On March 30, 2017, the defense
moved to continue the preliminary hearing because defense counsel had had no contact with
Defendant and it was reset for May 2, 2017, On May 2, 2017, the preliminary hearing was
conducted; at its conclusion, Defendant was held to answer in district court on both charges.'
Further, the State filed a Notice of Prior Burglary and/or Home Invasion Convictions and Notice of
Intent to Seck Punishment as a Habitual Criminal in the Information listing Defendant’s two
convictions from Nevada for Attempt Burglary in case number C-12-279732-1 and Invasion of the
Home in case number C-12-284308-1,

On May 15, 2017, Defendant pleaded not guilty and waived his speedy trial right. The trial
was scheduled for September 11, 2017. On September 7, 2017, the defense moved for a continuance,
which was not objected to by the Statc as it was the first trial setting. The trial was reset for
December 4, 2017. On November 30, 2017, Defendant’s counsel moved to withdraw duc to a
conflict and Defendant indicated he wished to hire private counsel; a status check was set for
December 12, 2017, and continued to January 9, 2018, to see if counsel would confirm.

! Defendant did not present any witnesses at the preliminary hearing; /.e., neither Davey Dorsey nor
Takiya Clemons testified,

4
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In December 2017, an arrest warrant for Defendant was issued in 17F21598x for Invasion of
the Home, two counts of Burglary and Possession of Stolen Property. Defendant was booked on the
warrant in the beginning of January 2018. On January 9, 2018, private counse] was still unable to
confirm and the State moved to remand Defendant without bail for committing new crimes while out
of custody in this case. The court remanded Defendant with no bail and set a status check to appoint
counsel for January 16, 2018. On that date, new appointed counsel confirmed for Defendant and a
tria) date was scheduled for April 23, 2018.

On March 13, 2018, Defendant pleaded guilty to Invasion of the Home pursuant to a guilty
plea agreement which stated, in part:

The State will retain the right to argue. Additionally, the State agrees not
to seek habitual criminal treatment. Further, the State will not oppose
dismissal of Count 2 and Case No. 17F21598X after rendition of sentence.
The State will not oppose standard bail after entry of plea. However, if I
fail to go to the Division of Parole & Probation, fail to appear at any future
court date or am arrested for any new offenses, I will stipulate to habitual
criminal treatment, to the fact that I have the requisite priors and to a
sentence of sixty (60) to one hundred twenty (120) months in the Nevada
Department of Corrections. Additionally I agree to pay full restitution
including for cases and counts dismissed. See GPA at 1-2.

Defendant stated during his plea canvass that he was pleading guilty on his own free will and that he
committed the instant offense. See Reporter’s Transcript of Hearing Re State’s Request for Entry of
Plea Filed June 14, 2018 (“RTH™), at 5~6. Pursuant to the terms of the agreement, Defendant was
released on his own recognizance due to his prior bail not having been exonerated, /d. at 6-7.
The Court also cautioned Defendant that if he failed to go to the Division of Parole and Probation, to
appear at any future court date, or was arrested on any new offenses, he would serve as a habitual
criminal. /d. at 7. A sentencing date was scheduled for July 17, 2018. Jd

On April 26, 2018, Defendant filed a Motion to Place on Calendar to Address Custody Status
and Hold. Defendant was on parole in California at the time he committed the crimes in this case
and [7F21598x; therefore, a hold was placed on him when he was arrested on the latter case. In the
motion, Defendant asked to be remanded and for his sentencing date to be moved to a sooner date.
The motion was heard on May 8, 2018, at which time the Court rescheduled Defendant’s sentencing

to June 5, 2018; however, Defendant was not remanded.
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On June 5, 2018, defense counsel stated that sentencing could not proceed as Defendant
wanted to withdraw his guilty plea and to dismiss her as counsel. Defendant stated he had filed the
motions previously but the court indicated it had not received them. The matter was continued to
June 12, 2018, for a status check regarding the motions and a new sentencing date. On June 6, 2018,
Defendant filed in pro per a Motion to Dismiss Counsel and a Motion to Withdraw Plea. On June 12,
2018, the court granted Defendant’s Motion to Dismiss Counsel and set another status check for
confirmation of counsel for June 28, 2018. On June 28, 2018, all matters were continued to July 17,
2018. On July 3, 2018, the State filed an Opposition to Defendant’s Pro Per Motion to Withdraw
Plea,

On July 11, 2018, Defendant was arrested just after midnight in California for Receiving
Stolen Property, as Defendant was in possession of property stolen from a residential burglary which
occurred earlier on July 10, 2018. Thus, on July 17, 2018, Defendant failed to appear and a bench
warrant was issued in the instant case and Defendant’s Motion to Withdraw Plea was also taken off
calendar. On July 24, 2018, a Motion to Quash Bench Warrant was filed by Defendant's newly
retained counsel. The motion stated that Defendant was presently incarcerated in California but
would make all future court dates. On July 31, 2018, defense counsel asked for the bench warrant to
be quashed because Defendant could not post bail in his California case with the hold from this case.
The court denied the motion finding that the bench warrant remaining in place would ensure
Defendant’s appearance in court subsequent to the resolution of his California case.

On November 8, 2018, Defendant appeared in custody on the bench warrant return and his
counsel requested thirty days to determine the status of Defendant’s cases in California but the State
objected. The Court set a sentencing date for November 27, 2018. On November 27, 2018, newly
retained counsel substituted in and the matter was continued to December 13, 2018. On December
13, 2018, defense counsel requested a continuance because he filed a Motion for Expert Services
(Investigator) Pursuant to Widdis on December S, 2018. The Motion for Expert Services was granted
by the Court on January 9, 2019, in a signed order. On January 17, 2019, it was confirmed the
investigator would only be working on information related to a motion to withdraw guilty plea and
the sentencing date was rescheduled for February 19, 2019,
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On February 15, 2019, Defendant filed a Motion to Withdraw Guilty Plea. On February
19, 2019, the sentencing date was continued to March 28, 2019, to allow the State time to file an
opposition to the motion. That date was later changed by the parties and this Court to April 4, 2019.
On February 21, 2019, the State filed a Notice of Intent to Seek Punishment as a Habitual Criminal
and Notice of Prior Burglary and/or Home Invasion Convictions adding Defendant’s two
convictions from California for Burglary, 1st Degree in case number MA0S58464-01 and Burglary,
Ist Degree in case number MAQ66766- 01. Also on this date, Defendant filed a Supplemental
Exhibit in Support of Defendant’s Motion to Withdraw Guilty Plea. The State filed an opposition on
March 19, 2019.

On April 4, 2019, the Court noted that an evidentiary hearing would be necessary and
scheduled the evidentiary hearing for May 13, 2019. On May 9, 2019, the evidentiary hearing was
rescheduled by the Court to May 23, 2019. On May 23, 2019, Defendant was not transported, Thus,
the evidentiary hearing was rescheduled to May 28, 2019,

On May 28, 2019, the Court heard sworn testimony from Defendant’s brother, Davey Dorsey
(“Davey™), and Defendant’s girlfriend, Takiya Clemons (“Takiya"). The evidentiary hearing was
continued to July 8, 2019, to accommodate the State’s investigator, Officer McGeahy. On July 2,
2019, the parties agreed to continue the matter and it was rescheduled to July 11, 2019. On July 11,
2019, the Court heard testimony from Officer McGeahy. The State also presented multiple recorded
jail calls made by Defendant for the Court to consider. The recorded calls were admitted without
objection by the defense. Upon request by both parties, the Court considered all evidence attached to
the briefs as exhibits. The Court deferred ruling and this order follows.

HIL. ARGUMENT

Defendant requests to withdraw his guilty plea by arguing that he is factually innocent of the
charges he pled guilty to. The crux of Defendant’s argument is that he entered into the plea
agreement to protect his minor brother, Davey who committed the residential burglary. To support
his assertion, Defendant offered written declarations from both Davey and Takiya that Defendant did
not commit the residential burglary. In addition, Davey and Takiya testified at the evidentiary

hearing. After reviewing all the evidence presented and under a totality of the circumstances, the
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Court concludes that Defendant has not met his burden of proving by a preponderance of the
evidence that a credible fair and just reason exists to withdraw his guilty plea.

Nevada Revised Statutes § 176.165 provides that a defendant who has pleaded guilty may
petition the court to withdraw his plea “before sentence is imposed or imposition of sentence is
suspended.” NRS 176.165. A “district court may grant a defendant’s motion to withdraw his guilty
plea before sentencing for any reason where permitting withdrawal would be fair and just,”
Stevenson v. State, 354 P.3d 1277, 1281 (2015). When making this decision, a district court “must
consider the totality of the circumstances.” Jd

A plea of guilty is presumptively valid. Jezierski v. State, 107 Nev. 395, 397, 812 P.2d 355,
356 (1991). The defendant has the burden of proving that the plea was not entered knowingly or
voluntarily. Wynn v. State, 96 Nev. 673, 615 P.2d 946 (1980). Therefore, the defendant seeking to
withdraw a guilty plea must show good cause as to why a denial of the motion to withdraw plea
constitutes an injustice. Wynn, 96 Nev. at 675, 615 P.2d at 947 (citing State v, Second Judicial Dist.
Court, 85 Nev. 381, 385 (1969)).

In Stevenson v. State, the Nevada Supreme Court determined that the district court must
consider the totality of the circumstances to determine whether permitting withdrawal of a guilty
plea before sentencing would be fair and just. The court found that none of the reasons presented
warranted the withdrawal of Stevenson’s guilty plea, including allegations that the members of his
defense team lied about the existence of the video in order to induce him to plead guilty. Stevenson,
354 P.3d at 1281. The court found similarly unconvincing Stevenson’s contention that he was
coerced into pleading guilty based on the compounded pressures of the district court’s evidentiary
ruling, stand by counsel’s pressure to negotiate a plea, and time constraints. Jd. As the court noted,
undue coercion occurs when a defendant is induced by promises or threats which deprive the plea of
a voluntary act. Id (quoting Doe v. Woodford, 508 F.3d 563, 570 (5th Cir. 2007)).

The court also rejected Stevenson’s implied contention that withdrawal was warranted
because he made an impulsive decision to plead guilty without knowing definitively whether the
video could be viewed. /d. Stevenson did not move to withdraw his plea for several months, /d. The
court made clear that one of the goals of the fair and just analysis is to allow a hastily entered plea
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made with unsure heart and confused mind to be undone, not to allow a defendant to make a tactical
decision to enter a plea, wait several weeks, and then obtain a withdrawal if he believes that he made
a bad choice in pleading guilty. /d. at 1281-82 (quoting United States v. Alexander, 948 F.2d 1002,
1004 (6th Cir. 1991)).

The court found that considering the totality of the circumstances, it had no difficulty in
concluding that Stevenson failed to present a sufficient reason to permit withdrawal of his plea. /d at
1282. Permitting him to withdraw his plea under the circumstances would allow the solemn entry of
a guilty plea to become a mere gesture, a temporary and meaningless formality reversible at the
defendant’s whim, which the court would not allow. Id (quoting United States v. Baker, 514 F.2d
208, 222 (D.C. Cir. 1975)).

Similar to Stevenson, this Court, after reviewing the evidence and circumstances, determines
none of the reasons presented by Defendant warrant a withdrawal of his guilty plea.

A. Defendant’s plea was freely and voluntarily entered.

Because the guilty plea is assumed to be valid, Defendant had the burden of proving his plea
was not entered freely and voluntarily. After reviewing the record and the totality of circumstances,
the Court determines that Defendant’s plea of guilty was and remains valid.

The evidence demonstrates that Defendant understood the terms of his guilty plea and the
consequences of his guilty plea. On March 13, 2018, Defendant signed the GPA which states that
Defendant was signing the plea agreement voluntarily, after consulting with his counsel, and was not
acting under duress, coercion, or by virtue of any promise of lenience except for what is outlined in
the agreement. See GPA at 5:12-14. Defendant’s counsel, under penalty of perjury, signed the
Certificate of Counsel certifying she explained to Defendant the allegations contained in the charges,
the penaities for each charge and possible restitution, and certified that all pleas of guilty offered by
Defendant pursuant to the agreement were consistent with the known facts, Jd. at 6:2-18.

In addition to making the above representations by signing the GPA, Defendant was
extensively and thoroughly canvassed by the district court, with Defendant’s counsel present, when
he entered his plea on March 13, 2018, See RTH at 2-6. The court asked Defendant if anyone forced
him to plead guilty, and Defendant said “No, Your Honor.” /d, at 5:3. Defendant affirmed he was

109




L -2 - - B R - YRV Y U S R S

[ T S T o T I o T O T N S S = S e VU
N AN L B W N = D Y e N N R W RN e &

28

Hon, Joe Hardy
District Court
Department XV

~— _—

pleading guilty on his own free will. /d. at 5:6-7. When asked by the court, Defendant affirmed he
understood the consequences of his guilty plea. RTH at 5:11-15. Before the plea was accepted, the
court repeated the facts of the case, including the allegation of his illegal and forceful entry into
2731 Warm Rays Ave, and Defendant affirmed the truthfulness of those facts. /4. at 6:10-19.

After reviewing the transcript of the entry of plea in this matter, the Court finds that the
transcript does not contain any information showing that Defendant did not enter into his plea freely
and voluntarily. Defendant knowingly waived his privilege against self-incrimination, the right to
trial by jury, and the right to confront his accusers. The plea was voluntary, was not coerced, and
was not the result of a promise of leniency. Defendant understood the consequences of his plea, and
the range of punishment, and the nature of the charge, i.e., the elements of the crime.

B, Defendant’s new representations are belied by the record.

In Stevenson, the Nevada Supreme Court noted that the district court gave Stevenson
considerable leeway to demonstrate how his counse! lied to or misled him, yet Stevenson struggled
to articulate a cohesive response. Stevenson, 354 P.3d at 1281, Here, the Court gave Defendant much
leeway to bring forth evidence demonstrating how his plea was not valid and that Davey committed
the residential burglary. After reviewing the record and all evidence within, the Court finds that the
reoord. does ng Sﬂ’po“ Defendant’s new representations.

nymw 1. The Court warned Defendant not to commit any other crimes.

During the canvass on March 13, 2018, the court explicitly warned Defendant that he
stipulated to be treated as a habitual criminal if he was “arrested on any new offenses,” and
Defendant affirmed he understood the consequences of a new arrest. RTH at 7:11~19. On July 10,
2018, the County of Los Angeles Sheriff’s Department responded to a residential burglary in
Lancaster, CA. See County of Los Angeles Sheriff’s Department Incident Report at 1, 4, attached as
Exhibit “3” to State’s Opposition to Defendant’s Motion to Withdraw Guilty Plea. On J uly 11, 2018,
Defendant allegedly committed several traffic violations during an attempt by Los Angeles County
officers to commence a traffic stop. /4. at 12. During the traffic stop, Defendant allegedly gave
officers two false identifications. /d at 16. The officers also discovered Defendant had an

outstanding misdemeanor warrant and was driving while his license was suspended or revoked. /d.
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at 12-13. Defendant was arrested for possession of stolen property, providing false identification,
and having an outstanding misdemeanor warrant. /d. at 12.

Because Defendant did not heed the Court’s warning and was arrested, he violated the
conditions of his plea agreement and bail release. Thus, Defendant could be sentenced as a habitual
criminal and possibly face a longer prison sentence. It was only after Defendant violated the terms of
his plea and bail release that he offered to provide evidence proving that Davey committed the
residential burglary.

' 2. The record shows that Defendant committed the crime.

Defendant_:gues that he is factually innocent and that his younger brother, Davey,
committed the residential burglary. The evidence, however, shows that Defendant, not Davey,
committed the crime. Defendant, not Davey was arrested at Fashion Show Mall, PHT at 37-39.
Despite detectives observing Defendant exit the vehicle, Defendant denied being in the car, was
uncooperative, and falsely identified himself. DOA at 3. Officer McGeahy testified that Defendant
had the rental car’s key in his pocket, wore a jacket with fresh tears on the left sleeve, had fresh
injuries with dried blood on his right hand, and a glove with biood on it was found in his pocket.
PHT at 37-39. When Officer McGeahy explained that the car’s GPS system tracked his rental car to
the location of the crime, Defendant looked down and stated, “ah shit.” DOA at 3. Because
Defendant, not Davey, committed the crime, the Court concludes that Defendant has not shown
good cause for why his plea should be withdrawn.

C. The Court does not find Davey credible,

The Court does not find Davey’s testimony credible. During Davey’s testimony, the Court
observed his demeanor—he was clearly frustrated when the district attorney questioned him as to the
details of the crime he allegedly committed.” In addition, Davey testified that Defendant was at
Takiya’s apartment when he asked Defendant for the rental car keys on November 27, 2016.
Recorder’s Transcript of Hearing Evidentiary Hearing and Defendant’s Motion to Withdraw Guilty

? The Court notes that Davey struggled to give even basic descriptions of the locations he visited
when he supposedly had the rental car including the 2731 Warm Rays Avenue. Davey stated he
could not remember the locations because he was high on Xanax the morning of November 28,
2016, and he could not remember what happened that day. See EHT at 22-23.
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Henderson Police Department

223 Lead $t. Handerson, NV 88015

Page 3 of 4 Declaration of Arrest Continuation Page

DR# 1621448
FHE 16

\restoe’s Neme  DORSEY, DENZEL

Details of Probable Cause (Continued)

They were lentiied as dnver Denzel Dorsey (09/24/1993) and passenger Joel Velasco (09/20/87), Both were extremely
uncooperative and denied being in the car although detectives observad them exit the vehicle Both gave bogus names
before beng wenthied. Velasco had watrants out of LVWMPD Junsdiction and was ulimately arrested by LYMPD
Detectives attempted 1o talic with Dorsey, but again was uncooperative At 1404 hours, Det Piiz advised Dorsey of lus
Miranda Fughts of which he stated he understood. After being asked a couple of queshons, Dorsey requested a lawyer
and the imterview was over

1 arnved on scene and adwsed Dorsey that | was going to charge him with Home Invasion and Damage to Property at
which ime Dorsey asked how. | explained to Dorsey that amongst the evidence, we had GPS locations of the vehicle
placing him at the locaton of tha cnme  Dorsey simply looked down and stated "Ah shit®

Dorsey was weanng a dress coat that had fresh tears on the left sleeve Dorsey’s hands were dirty and had fresh cuts on
his nght hand. Dorsey did not have an explanation for the tears or cuts only stating that they were old

Dunng search incident to arrest, | located the key to the Suzuki in his nght pocket  Also in the nght pocket was a gray and
white stnped glove that had blood on the knuckle The blood was fresh and was for the nght hand | retamned the glove as
ewidence and it was later booked under this DR#.

| also retained Dorsey's jacket and booked it under thus DR#¥.

Photographs were taken of Dorsey and his inunes and booked under this DR#,

A records check of Dorsey revealed an extensive enmnal hustory including burglary, home invasion, narcolic arests,
traffic, larceny, burglary toois and obstruct. In 2012, Dorsey was convicted of Home invasion (Case #12FN0210A) .

A tow truck was requested prior to being towed back to Global Auto {per their request). An mventory of the vehicle was
conducted by myseif and the following was located and retamed as evidence*

1 Three (3) loose white pills with 114 and H impnnted on them; later identified as methocarbamol 500mg (prescription
only) muscle relaxer

2. Package of unused 2ziplock baggies commonly used for ilegal drug sales
3 Prescrption bottle for Oxycodone made out to Kyla Rossell

4. Several pieces of antique jewelry Including a mismatched eamings, necklace pendants and a silver nng with clear
stone,

5. Gray glove with white stripes {maich to glove found on Dorsey’s person)
The prescrption bottle was filled on 11/23/16 for 8 pills  The bottle contamed 1/4 pil

Contact was made with Kyle Rossell's mother who lives near Las Palmas Entrada and Gibson, m the City of Henderson
As of thus repont, it has not been determined how Dorsey came Into possession of the prescaption bottle

James McGeahy
Declarant's Name
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Justice Court, Las Vegas Township
Clark County, Nevada

oepsmer: Court Minutes JMURRDS RN
1008930792
-AZEZ1598X. State of Nevada vs. DORSEY, DENZEL Lead Atty: Yi Lin Zheng
#g{%[gs:oo:oo AM Arrest Warrant Return Result: Matter Heard
earing (In Custody)
PARTIES State Of Nevada Scarborough, Michael
PRESENT: Attorney Zheng, Yi Un
Defendant DORSEY, DENZEL
Judge: Bennett-Haron, Karen P,
Court Reporter: O'Neill, Jennifer
Court Clark: Meccla, Cherie
| PROCEEDINGS |
Hearings: 1/11/2018 8:00:00 AM: Motion Canceled
1/24/2018 9:00:00 AM: Preliminary Hearing Added
Events: Counsel Confirms as Attorney of Record
Y. Zheng, E for J.Momot, Esq
Initial Appearance Completed
Advised of Charges on Criminal Complaint, Waives Reading of Criminal Complaint
Molivu Ly T .nse for an O.R. Release
- objection by State - further argument by both parties - Motion denied
Oral Motion
by Defense to release the defendant on House Arrest with a bail reduction to $10,000 total - objection by
State - State requests no bail or release of any kind - further argument by both parties - denied
Bail Stands - Cash or Surety Amount: $35,000.00
Counts: 001; 002; 003; 004 - $35,000.00/$35,000.00 Total Bail
Release Order - Court Ordered Bail AND House Arrest
Counts: 001; 002; 003; 004 '
Future Court Date Vacated
1/11/18 8:00 am
Las Vegas Justice Court: Department 07 ’ Case 17F21598X Prepared By: meccc
LVIC_RW_Criminal_MinuteOrderByEventCode 1/10/2018 3:11 PM
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C-17-323324-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 09, 2018
C-17-323324-1 State of Nevada
Vs
Denzel Dorsey
!anug 09,2018 8:30 AM Status Check
HEARD BY: Johnson, Susan COURTROOM: RJC Courtroom 15D
COURT CLERK: Keri Cromer
RECORDER: Norma Ramirez
REPORTER:
PARTIES
PRESENT: Brower, Keith Attorney
Digiacomo, Sandra K. Attorney
Dorsey, Denzel Defendant
State of Nevada Plaintiff
JOURNAL ENTRIES

- Yi Zheng, Esq., also present. Ms. Zheng advised she could not confirm as counsel due to conflict and

requested appointment. State requested Deft. be remanded into custody and to révoke bail. Colloquy
regarding outstanding warrants and the procedural history of the case. COURT ORDERED, matter
CONTINUED; Deft. REMANDED into custody, NO BAIL. Colloquy regarding contract attorneys and

conflict.
CUSTODY (BOND)

CONTINUED TO 1/16/2018 - 8:30 AM

PRINT DATE:  12/10/2019 Page20f6
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Minutes Date:
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SurReME COURT OF NEVADA o
OFFICE OF THE CLERK
ELizABETH A. BRoOwN, CLERK
201 SoutH CaRsON STREET, SuITe 201
CARSON CiTy, NEVADA  89701-4702

April 14, 2020

Denzel Dorsey

Inmate Id; 5899606

PO Box 86164
Terminal Annex

Los Angeles CA 90086

Re: Dorsey (Denzel) vs. State, Docket No. 79845

Dear Mr. Dorsey,

Your “Permission to Have Counsel Supplement Several Issues that was not
Presented in the Docketing Statement Originally Filed Jan. 02, 2020 @ 1:39 pm” received
on April 14, 2020, has been referred to me for response. Because you are represented by
counsel in this appeal, your document is being returned te you, unfiled. Please contact
your attorney with any further questions or concerns you may have regarding your

appeal.
Sigeerely,
R. Wunsch
Deputy Clerk
(NSPO Rev. 9-16) ©) 1603
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Electronically File
08/12/2021 11:33

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK COUNTY, NEVADA
\
Denzel Dorsey,
Petitioner, Case No: A-21-839313-W
Department 18
Vs,
Brian E. Williams, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
August 11, 2021. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the _23rd day of September ,20_21 , at the hour of

11  o’clock for further proceedings.

Dated this 12th day of August, 2021

JY\%%W

District Court Judge
FDA 2BB F8A1 D056

Mary Kay Holthus
District Court Judge

1-
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DISTRICT COURT
CLARK COUNTY, NEVADA
Denzel Dorsey, Plaintiff(s) CASE NO: A-21-839313-W
VS, DEPT. NO. Department 18

Brian E. Williams, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 8/13/2021

Denzel Dorsey #1099468
HDSP
P.O. Box 650
Indian Springs, NV, 89070
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Electronically Filed
9/3/2021 8:56 AM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Chief Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
e . A-21-839313-W
CASENO:  (.17323324-1
DENZEL DORSEY, .
#2845569 DEPTNO:  xvinl
Defendant.

STATE’S RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION)

DATE OF HEARING: September 23, 2021
TIME OF HEARING: 11:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN NIMAN, Deputy District Attorney, and hereby submits the
attached Points and Authorities in Response to Petitioner’s Post-Conviction Petition For Writ
Of Habeas Corpus.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of the hearing
if deemed necessary by this Honorable Court.

//
/
/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On November 28, 2016, Denzel Dorsey (“Petitioner”) was arrested for Attempt
Invasion of the Home and Malicious Destruction of Property. On December 19, 2016,
Petitioner arraigned in justice court — case number 16FH2022X. On December 19, 2016, and
justice court scheduled a preliminary hearing for February 15, 2017, Preliminary hearing
continued to March 30, 2017. On May 2, 2017, after the preliminary hearing, Petitioner bound
over to district court.

On May 9, 2017, State charged Petitioner by way of information. State charge Petitioner
with, count one {1) Invasion of the Home (Category B Felony — NRS 205.067 — NOC 50435);
and count two (2} Malicious Destruction of Property (Gross Misdemeanor — NRS 206.310,
193155 — NOC 50905). On May 9, 2017, State filed A Notice of Intent to Seek Punishment as
a Habitual Criminal under NRS 207.010(1).

On May 15, 2017, Petitioner pled not guilty and waived his speedy trial right. District
court set trial for September 11, 2017. On September 7, 2017, district court reset the trial to
December 4, 2017. On November 29, 2017, Petitioner’s counsel — Keith Brower — filed a
Motion to Withdraw Due¢ to Conflict. On November 30, 2017, district court granted said
motion.

On January 16, 2018, Caitlyn McAmis (“McAmis”) confirmed as counsel. District
court reset trial to April 23, 2018. On March 13, 2018, Petitioner entered a guilty plea to count
one {1) Invasion of the Home (Category B Felony — NRS 205.067 — NOC 50435). Defendant
signed the guilty plea agreement, which stated inter alia :

The State will retain the right to argue. Additionally, the State
agrees not to seck habitual criminal treatment. Further, the State
will not oppose dismissal of Count 2 and Case no. 17F21598X
after rendition of sentence. The State will not oppose standard bail
after entry of plea. However, if 1 fail to go to the Division of Parole
and Probation, fail to appear at any future court date or am arrested
for any new offenses, 1 will stipulate to habitual criminal

treatment, to the fact that I have the requisite priors and to a
sentence of sixty (60) to one hundred fifty (150) months in the

2
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Nevada Department of Corrections. Additionally, I agree to pay
full restitution including for cases and counts dismissed.

On March 13, 2018, pursuant to the terms of the agreement, district court released
Petitioner on standard bail. District Court set sentencing for July 17, 2018. On April 26, 2018,
Petitioner filed a Motion to Place on Calendar to Address Custody Status and Hold. On May
8, 2018, district court reset sentencing to June 5, 2018; district court did not remand Petitioner.

On June 5, 2018, at the time of sentencing, Petitioner notified district court that he
wished to withdraw his guilty plea and dismiss McAmis as counsel. On June 6, 2018,
Petitioner filed a pro per Motion to Dismiss Counsel and a Motion to Withdraw Plea. On June
12, 2018, district court granted Petitioner’s Motion to Dismiss Counsel. On June 28, 2018,
district court continued all matters to July 17, 2018. On July 3, 2018, State filed an Opposition
to Petitioner’s Motion to Withdraw Plea.

On July 17, 2018, district court issued a bench warrant. Petitioner failed to appear
because Petitioner had been arrested in California for Receiving Stolen Property. On July 24,
2018, Petitioner’s newly retained counsel — Carl Arnold — filed a Motion to Quash Bench
Warrant. On July 31, 2018, district court denied Petitioner’s motion.

On November 8, 2018, Petitioner appeared in custody on the bench warrant return.
District court reset the sentencing hearing on November 27, 2018. On November 27, 2018,
newly retained counsel — Gary Modafferi — appear for Petitioner. District Court reset the
sentencing hearing on December 13, 2018,

On December 5, 2018, Petitioner filed Motion for Expert Services (Investigator)
pursuant to Widdis. On January 9, 2019, district court granted the motion. On January 17,
2019, district court confirmed the investigator would only be working on information related
to a Motion to Withdraw Guilty Plea. District court reset the sentencing hearing to February
19, 2019.

On February 15, 2019, Petitioner filed a Motion to Withdraw Guilty Plea. On February
19, 2019, district court reset sentencing to March 26, 2019, so that State could file an
opposition to Petitioner’s Motion to Withdraw Guilty Plea. On February 21, 2019, the State

3
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filed a Notice of Intent to Seck Punishment as a Habitual Criminal. On March 19, 2019, State
filed an Opposition to Petitioner’s Motion to Withdraw Guilty Plea. On March 28, 2019,
Petitioner filed a Reply to State’s Opposition to Motion to Withdraw Guilty Plea.

On May 28, 2019, and July 11, 2019, district court held an evidentiary hearing on
Petitioner’s Motion to Withdraw his Plea. On August 6, 2019, district court denied Petitioner’s
Motion to Withdraw Plea. On August 7, 2019, district court issued Notice of Entry of Order.

On October 3, 2019, district court sentenced Petitioner pursuant to small habitual status.
District court sentenced Petitioner to count one (1) sixty {(60) to one-hundred-fifty (150)
months in the Nevada Department of Corrections. Petitioner received four-hundred-twenty-
three (423) days for credit time served. District court further ordered count two (2) dismissed.
On October 9, 2019, district court filed the Judgement of Conviction ("JOC").

On October 15, 2019, Petitioner filed Notice of Appeal — through Terrance Jackson.
On January 8, 2021, the Nevada Court of Appeals Affirmed Petitioner’s conviction. On
February 3, 2021, the Nevada Supreme Court issued the Remittitur. On August 11, 2021,
Petitioner filed the instant pro per Petition for Writ of Habeas Corpus.

STATEMENT OF FACTS

Defendant’s Supplemental Pre-Sentence Investigation Report (“PSI”) filed September
23, 2019, provided a recitation of the facts of the subject offenses:

On November 28, 2016, an officer responded to a local
residence in reference to a Aome invasion. Upon arrival, the officer
met the one of the residents of the house, who advised the officer
that a male, later identified as the defendant, Denzel Dorsey,
punched a hole in the glass door window. Mr, Dorsey proceeded
to place his hand through the hole and unlock the deadbolt on the
door. The resident then ran to the door and locked the deadbolt
back. Mr. Dorsey, realized someone was home, fled the scene in a
vehicle parked in front of the residence. The officer spoke made
contact with the owner of the residence, the victim, who advised
that she would like to press charges against Mr. Dorsey.

A records of the vehicle revealed that it had been rented
from a local car rental agency. A detective responded to the rental
agency and was advised that the vehicle was equipped with a GPS

4
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Tracker. The travel history of the vehicle confirmed that [the]
vehicle was present at the time of the aforementioned incident.
Detectives located the vehicle and made contact with Mr. Dorsey,
the driver, and another male as they exited the vehicle. The
detective attempted to speak with Mr. Dorsey and the male. Both
were uncooperative, denied being in the vehicle, and provided
fictitious names. When Mr. Dorsey was advised that he was being
charged with home invasion, Mr. Dorsey looked down and
stated[,] "Ah shit." Mr. Dorsey was observed to be wearing a coat
with fresh tears on it, and he had fresh cuts on his right hand. A
search incident to arrest located the key to the vehicle in Mr.
Dorsey's right pocket along with a glove with fresh blood on it. A
search of the vehicle located three prescription muscle relaxers, a
package of ziplock baggies, a prescription bottle for Oxycodone
with another individual's name imprinted on it, [] several pieces of
miscellancous jewelry, and a glove matching the one retrieved
from Mr. Dorsey's pocket.

Based on the above facts, Mr. Dorsecy was arrested,
transported to the Henderson Detention Center [,]Jand booked
accordingly.

ARGUMENT
1. Petitioner Claims are Qutside the Scope of Writ, and Petitioner Failed to
Establish Good Cause and a Showing of Prejudice

Petitioner makes a series of claims, listed in his petition, that are outside the scope of
habeas review. See Petition, at 6-12. Additionally, Petitioner failed to establish good cause and
a showing of prejudice to overcome the mandatory procedural bars.

Pursuant to NRS 34.810, “[t]he court shall dismiss a petition if the court determines
that [the] conviction was upon a plea of guilty . . . and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly entered or that the plea was entered
without effective assistance of counsel." NRS 34.810(1)(a). Petitioner may only escape these
procedural bars if he meets the burden of establishing good cause and prejudice. See NRS
34.810(3). Where a petitioner does not show good cause for failure to raise claims of error
upon direct appeal, the district court is not obliged to consider them in post-conviction
proceedings. Jones v. State, 91 Nev. 416, 536 P.2d 1025 (1975).

Additionally, “challenges to the validity of a guilty plea and claims of ineffective

assistance of trial and appellate counsel must first be pursued in post-conviction

5
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proceedings. ... [A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47, 29 P.3d 498, 523 (2001).

To avoid procedural default, under NRS 34.810(3)(a), Petitioner has the burden of
pleading and proving specific facts that demonstrate good cause for his failure to present his
claim in an earlier proceedings or to otherwise comply with the statutory requirements, and
that Petitioner will be unduly prejudiced if the petition is dismissed. See Hogan v. Warden,
109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep't of Prisons, 104
Nev. 656, 659, 764 P .2d 1303, 1305 (1988). "A court must dismiss a habeas petition if it

presents claims that either were or could have been presented in an earlier proceeding, unless
the court finds both cause for failing to present the claims earlier or for raising them again and
actual prejudice to the petitioner." Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523
(2001} (emphasis added).

"To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule." Clem v. State, 119
Nev. 615,621, 81 P.3d 521,525 (2003) {emphasis added); See also Hathaway v. State, 119
Nev. 248, 25 1, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. "A

qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, "appellants cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability
of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012).
Any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)a).

6
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To establish prejudice, a Petitioner must show "not merely that the errors of [the
proceedings| created [the| possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional
dimensions." Hogan v. Warden, 109 Nev. 952,960, 860 P.2d 710,716 (1993) (quoting United

States v. Frady. 456 U.S. 152, 170, 102 S. Ct. I 584, 1 596 (1982)). Bare and naked allegations

are insufficient to warrant post-conviction relief, nor are those belied and repelled by the

record. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’

when it is contradicted or proven to be false by the record as it existed at the time the claim
was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Petitioner failed to address good cause to overcome the mandatory procedural bar.
Indeed, Petitioner cannot, since the applicable law and facts were all available when he pled
guilty. Additionally, Petitioner failed to show that an impediment external to the defense
prevented him from raising these claims in an earlier proceeding and offers no excuse for his
failure to raise said issues there. As such, Petitioner cannot show good cause to overcome the
procedural bars, and this court should deny the petition.

Lastly, because there is no good cause, this court need not consider prejudice. If this
court chooses to examine Petitioner's claims further, he cannot demonstrate prejudice because
his underlying claims are meritless.

a. Petitioner’s In-Court Identification Claim is Qutside the Scope of
Habeas Review

Petitioner claims the justice court erred in allowing the Kevin Narazeno (“Victim”) of
the home invasion to make an in-court identification of Petitioner — during the preliminary
hearing — after State allegedly engaged in witness tampering by suggesting to Victim that
Petitioner was the suspect of the home invasion. See Petition, at 6-6A. However, pursuant to
NRS 34.810, Petitioner’s claim is outside the scope of habeas review.

On March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement. On
August 6, 2019, district court held the guilty plea agreement to be valid.

7
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Petitioner raised various claims on direct appeal. None of which was the claim that
State improperly suggested to Victim that the home invasion suspect was the Petitioner.
Petitioner's claim that without the allegedly improper in-court identification, there would not
have been enough evidence to establish probable cause to bind Petitioner over to district court
should have been raised in a pre-trial petition of writ of habeas corpus. However, Petitioner
did not file a pre-trial writ.

In any event, Petitioner misconstrues the facts surrounding the alleged witness
tampering. During the preliminary hearing, State asked several times if the Victim noticed

anyonge in court like the description given of the suspect. Preliminary Hearing (“PH™), at 11-

13. Victim was not sure. PH, at 12. Only after Petitioner removed his glasses and the State
direct the witness if "he look[ed] familiar," did Victim respond, "Yes, I think so . . . Yes.
Without the glasses.” PH, at 12-13. At no time did State inform Victim to answer in the
affirmative or informed Victim that the Petitioner was the suspect from the home invasion.

Additionally, all the facts were available to Petitioner at the time of appeal. Petitioner
failed to raise said claim and does not explain why. Therefore, Petitioner's claim is outside the
scope of habeas review and is meritless. Petitioner’s claim should be denied.

b. Petitioner’s Brady Claim is Qutside the Scope of Habeas Review

Petitioner claims State failed to hand over the clothing apparel described in the incident
report. See Petition, at 7. According to Petitioner, this failure amounts to a Brady violation.
Petitioner’s claim is outside the scope of habeas review and is without merit.

Brady and its progeny require a prosecutor to disclose evidence favorable to the defense
when that evidence is material either to guilt or to punishment. See Mazzan v. Warden, 116

Nev. 48, 66, 993 P.2d 25 (2000); See also Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d

687 (1996). “|Tlhere are three components to a Brady violation: (1) the evidence at issue is
favorable to the accused; (2) the evidence was withheld by the state, either intentionally or
inadvertently; and (3) prejudice ensued, i.¢., the evidence was material.” Mazzan 116 Nev. at
67. “Where the state fails to provide evidence which the defense did not request or requested

generally, it is constitutional error if the omitted evidence creates a reasonable doubt which

8
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did not otherwise exist. In other words, evidence is material if there is a reasonable probability
that the result would have been different if the evidence had been disclosed.” Id. at 66 (internal
citations omitted). “In Nevada, after a specific request for evidence, a Brady violation is
material if there is a reasonable possibility that the omitted evidence would have affected the
outcome. Id. {(citing Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 692 (1996)); See
also Roberts v, State, 110 Nev. 1121, 1132, 881 P.2d 1, 8 (1994).

“The mere possibility that an item of undisclosed information might have helped the
defense, or might have affected the outcome of the trial, does not establish ‘materiality’ in the

constitutional sense.” United States v. Agurs, 427 U.S. 97, 108, 96 S.Ct. 2392, 2399-400

(1976). Favorable evidence 1s material, and constitutional error results, “if’ there is a
reasonable probability that the result of the proceeding would have been different.” Kyles v.
Whitley, 514 U.S. 419, 433-34, 115 S.Ct. 1555, 1565 (1995) (citing U.S. v. Bagley, 473 U.S.
667, 682, 105 S.Ct. 3375, 3383 (1985)). A reasonable probability is shown when the
nondisclosure undermines confidence in the outcome of the trial. Kyles at 434, 115 S.Ct. at
1565.

Due Process does not require simply the disclosure of “exculpatory” evidence.
Evidence must also be disclosed if it provides grounds for the defense to attack the reliability,
thoroughness, and good faith of the police investigation or to impeach the credibility of the
State’s witnesses. See Kyles 514 U.S. at 442, 445-51,1115 8. Ct. 1555 n. 13. Evidence cannot
be regarded as “suppressed” by the government when the defendant has access to the evidence

before trial by the exercise of reasonable diligence. United States v. White, 970 F.2d 328, 337

(7™ Cir. 1992). “Regardless of whether the evidence was material or even exculpatory, when
information is fully available to a defendant at the time of trial and his only reason for not
obtaining and presenting the evidence to the Court is his lack of reasonable diligence, the

defendant has no Brady claim.” United States v. Brown, 628 F.2d 471, 473 (5" Cir. 1980).

“While the [United States] Supreme Court in Brady held that the [glovernment may not
properly conceal exculpatory evidence from a defendant, it does not place any burden upon

the [glovernment to conduct a defendant’s investigation or assist in the presentation of the

9
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defense’s case.” United States v. Marinero, 904 F.2d 251, 261 (5 Cir. 1990); accord United
States v. Pandozzi, 878 F.2d 1526, 1529 (1* Cir. 1989); United States v. Meros, 866 F.2d 1304,

1309 (11™ Cir. 1989). When defendants miss the exculpatory nature of documents in their
possession or to which they have access, they cannot miraculously resuscitate their defense
after conviction by invoking Brady. White 970 F.2d at 337.

The Nevada Supreme Court has followed the federal ling of cases in holding that Brady
does not require the State to disclose evidence available to the defendant from other sources
or defense counsel could have independently obtained through a diligent investigation. See

Steese v. State, 114 Nev. 479, 495, 960 P.2d 321, 331 (1998). In Steese, the undisclosed

information stemmed from collect calls that the defendant made.

Here, on March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement.
On August 6, 2019, district court held the guilty plea agreement to be valid. Petitioner raised
various claims on direct appeal. None of which was the claim State allegedly withheld Brady
material. All of the alleged facts were available to Petitioner at the time of appeal. However,
Petitioner failed to raise said claim and does not explain why.

Additionally, the apparel worn by the suspect — a torn dress coat — described in the
incident report is not Brady material. There is nothing regarding the dress coat that would
explain away the charge of a home invasion. Additionally, Petitioner does not explain how the
dress coat is exculpatory or how it would have affected the negations. If anything, the lack of
the dress coat would hamper State's presentation of the case — if that.

In any event, Victim identified Petitioner as the person who tried to gain entrance to his
residence, and State could place Petitioner at the crime scene via GPS. Thus, the dress coat is
an insignificant piece of identification evidence.

Lastly, when Petitioner entered the guilty plea agreement, he knew what he was wearing
during the home invasion; thus, Petitioner's claim is irrelevant. Therefore, because Petitioner's
claim is outside the scope of habeas review and is without merit, Petitioner's claim should be

denied.

10
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¢. Petitioner’s Claim of Ineffective Assistance of Counsel Claims is Qutside
the Scope of Habeas Review and are Meritless

Petitioner claims (i) Keith Brower (“Brower”) provided ineffective assistance counsel
by failing to object to State’s alleged witness tampering of Victim and failure to obtain
inculpatory photos and physical evidence during the preliminary hearing, (i1} McAmis
provided ineffective assistance of counsel by failing to investigate Petitioner's case properly,
and (iii) Terrence Jackson (“Jackson”) provided ineffective assistance of counsel on appeal by
failing to raise a series of claims. See Petition, at 8D.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a petitioner must prove
they were denied “reasonably effective assistance” of counsel by satisfying the two-prong test
of Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138,
865 P.2d at 323. Under the Strickland test, a petitioner must show first that his counsel's
representation fell below an objective standard of reasonableness and second, that, but for
counsel's errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 68788, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“[TThere is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the [petitioner|
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the petitioner has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of

11
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competence demanded of attorneys in criminal cases.’” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Moreover, the role of the court is “not to pass upon the merits of the action[s] not taken
[by trial counsel] but to determine whether, under the particular facts and circumstances of the
case, trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94 Nev.

671, 675, 584 P.2d 708, 711 (1978). Further, the court should not “second guess reasoned

choices between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Donovan, 94 Nev. at 675 (emphasis added) (quoting Cooper v.
Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)). To be effective, the Constitution “does not

require that [trial] counsel do what is impossible or unethical. If there is no bona fide defense
to the charge, counsel cannot create one and may disserve the interests of his client by
attempting a useless charade.” U.S. v. Cronic, 466 U.S. 648, 657, 104 S. Ct. 2039, 2046 (1984).
Additionally, counsel cannot be ineffective for failing to make futile objections or arguments.
See Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by [trial] counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,
108 Nev. 112, 117, 825 P.2d 593, 596 (1992); See also Ford v. State, 105 Nev. 850, 853, 784
P.2d 951, 953 (1989). Therefore, the court must “judge the reasonableness of [trial| counsel's

challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

When a conviction is the result of a guilty plea, a defendant must show that there is a
“reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 370
(1985) (emphasis added); See also Kirksey v. State, 112 Nev. 980, 988, 923 P.2d 1102, 1107
(1996); Molina v. State, 120 Nev. 185, 190-91, 87 P.3d 533, 537 (2004). Additionally, a
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petitioner who contends his attorney was ineffective because he did not investigate adequately
must show how a better investigation would have resulted in a more favorable outcome.

Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). Morcover, bare and naked

allegations are insufficient to warrant post-conviction relief, nor are those belied and repelled
by the record. Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Additionally, “[P]etitioner must prove the disputed factual allegations underlying his
ineffective-assistance claim by a preponderance of the evidence.” Means v. State, 120 Nev.

1001, 1012, 103 P.3d 25, 33 (2004). Furthermore, claims of ineffective assistance of counsel

asserted in a petition for post-conviction relief must be supported with specific factual
allegations, which would entitle the petitioner to relief if true. Hargrove v. State, 100 Nev. 498,
502, 686 P.2d 222, 225 (1984). Bare and naked allegations are not sufficient, nor are those

belied and repelled by the record. Id. NRS 34.735(6) states in relevant part, “[petitioner]| must
allege specific facts supporting the claims in the petition[.] . . . Failure to allege specific facts
rather than just conclusions may cause your petition to be dismissed.” (emphasis added). “A
claim is ‘belied” when it is contradicted or proven to be false by the record as it existed at the
time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 {2002).

i. Petitioner’s Claim of Ineffective Assistance of Counsel regarding Keith
Brower is Qutside the Scope of Habeas Review and is Meritless

Petitioner claims Brower failed to object at the preliminary hearing when State
allegedly directing Victim to identify Petitioner as the suspect of the home invasion.
Additionally, Petitioner claims Brower failed to obtain “any of the inculpatory evidence” used
during the preliminary hearing. Petitioner’s claims are outside the scope of habeas review and
are meritless.

Petitioner fails to demonstrate how counsel’s failure to object during the preliminary
hearing shows with a reasonable probability that Petitioner would not have plead guilty
pursuant to his guilty plea agreement. Additionally, in so far as Petitioner’s inculpatory
evidence claims. Petitioner does not explain how having the physical inculpatory evidence

would have shown with a reasonable probability that Petitioner would have asserted his right

13
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to trial.

Also, Petitioner — without meaningful delineation — fails to describe what inculpatory
evidence he is referencing. Petitioner makes a meritless — and convoluted — assertion that
somehow the inculpatory evidence could have been used to Petitioner’s benefit during cross-
examination. Thus, it would have acted as exculpatory evidence that somehow shows with a
reasonable probability that Petitioner would not have plead guilty.

However, such a claim is meritless and counterintuitive. Inculpatory evidence does not
act on mathematic principles of multiplication where multiple pieces of inculpatory evidence
multiplied by cach other some¢how converts to exculpatory evidence, which then demonstrates
with a reasonable probability that Petitioner would have asserted his right to trial. If anything,
it supports the conclusion that Petitioner would have been incentivized to enter negotiations
and ultimately enter into a guilty plea agreement —which is what occurred here.

Therefore, because Petitioner’s claim is outside the scope of habeas review and is

meritless, Petitioner’s ¢laim should be denied.

ii. Petitioner’s Claim of Ineffective Assistance of Counsel regarding
Caitlyvn McAmis is Qutside the Scope of Habeas Review and is
Meritless

Petitioner claims McAmis failed to investigate Petitioner's case properly. Petitioner's
claim is outside the scope of habeas review and is meritless.

Here, Petitioner does not provide sufficient facts to support his claims that counsel
failed to investigate the case adequately. If anything, Petitioner provides sufficient facts
showing McAmis effectively investigated Petitioner's case via working on a global resolution
for Petitioner — which was ultimately successful. See Petition, at 8C.

In any event, Petitioner does not show what the investigation could have discovered
that would have prevented him, with a reasonable probability, from entering into the GPA,
nor what an investigation would have produced. See Molina v. State, 120 Nev. 185, 192, 87

P.3d 533, 538 (2004).

As indicated above, Petitioner cannot demonstrate he would have plead not guilty but

for McAmis failing to conduct a proper pre-trial investigation. Here the district court
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thoroughly canvassed Petitioner. At no point during the canvass did Petitioner claim Counsel
was coercing Petitioner into accepting the GPA. Additionally, McAmis withdrew from
Petitioner’s case before Petitioner plead guilty — Gary Modafferi was the attorney on record
when Petitioner plead guilty. Moreover, the GPA — signed by Petitioner — indicated that he
was "satisfied with the services provided by my attorney." GPA, at 5.

Therefore, Petitioner's claim is outside the scope of habeas review and is meritless.

Petitioner’s claim should be denied.

1il. Petitioner’s Claim of Ineffective Assistance of Appellate Counsel is
outside the Scope of Habeas Review

Petitioner claims Jackson failed to raise the above claims on appeal, including “the
courts abuse of discretion in denying [Petitioner’s| motion to withdraw plea, and excluding . .
. statement given by [Petitioner’s] witnesses,” and counsel not properly investigating
Petitioner’s case. See Petition, at 8D, 11. However, Petitioner claims are outside the scope of
habeas review meritless and belied by the record.

There is a strong presumption that appellate counsel’s performance was reasonable and
fell within “the wide range of reasonable professional assistance.” United States v. Aguirre,
912 F.2d 555, 560 (2™ Cir. 1990) (citing Strickland v. Washington, 466 U.S. 668, 686, 689,
104 S. Ct. 2052, 2065 (1984)). A claim of ineffective assistance of appellate counsel must

satisfy the two-prong test set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923

P.2d 1102, 1114 (1996). In order to satisfy Strickland’s second prong, the petitioner must show
that the omitted issue would have had a reasonable probability of success on appeal. Id.

The professional diligence and competence required on appeal involve "winnowing out
weaker arguments on appeal and focusing on one central issue if possible, or at most on a few

key issues." Jones v. Barnes, 463 U.S. 745, 751-52, 103 8. Ct. 3308, 3313 (1983). In particular,

a “brief that raises every colorable issue runs the risk of burying good arguments . . . in a verbal
mound made up of strong and weak contentions.” Jones, 463 U.S. at 753. Additionally,
appointed counsel does not have a duty to “raise every “colorable” claim suggested by a

client.” Jones, 463 U.S. at 754.

15
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Appellate lawyers are not ineffective when they refuse to follow a “kitchen sink”

approach to the issues on appeals. Howard v. Gramley, 225 F.3d 784, 791 (7th Cir. 2000}). On

the contrary, one of the most critical parts of appellate advocacy is selecting the proper claims

to argue on appeal. Schaff v. Snyder, 190 F.3d 513, 52627 (7th Cir. 1999). Arguing every

conceivable point is distracting to appellate judges, consumes space that should be devoted to
developing the arguments with some promise, inevitably clutters the brief with issues that have
no chance because of doctrines like harmless error or the standard of review of jury verdicts,

and is overall bad appellate advocacy. Howard, 225 F.3d at 791.

An appellate counsel deciding not to raise a meritless issue on appeal is not ineffective.

Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). To establish prejudice based

on the deficient assistance of appellate counsel, the petitioner must show that the omitted issue
would have had a reasonable probability of success on appeal. See Duhamel v. Collins, 955

F.2d 962, 967 (5th Cir.1992); See also Heath v. Jones, 941 F.2d 1126, 1132 (11th Cir.1991).

In making this determination, a court must review the merits of the omitted claim. Heath, 941
F.2d at 1132.

Appellate counsel may not simply raise appeal issues that have no support in the record,
unsupported arguments and baseless assertions are suitable for summary dismissal. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (“It is appellant’s responsibility to present relevant
authority and cogent argument; issues not so presented need not be addressed by this court.”);
See also NRAP 28(¢). Further, claims of ineffective assistance of counsel asserted in a petition
for post-conviction relief must be supported with specific factual allegations, which, if true,
would entitle the petitioner to relief. Hargrove, 100 Nev. at 502, 686 P.2d at 225. “Bare” and
“naked” allegations are not sufficient, nor are those belied and repelled by the record. Id.

Petitioner was informed of his limited right to appeal in his Guilty Plea Agreement. In
relevant part, the Petitioner's guilty plea agreement stated:

WAIVER OF RIGHTS
By entering my plea of guilty, I understand that I am waiving
and forever giving up the following rights and privileges:

16
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6. The right to appeal the conviction with the assistance of an attorney,
either appointed or retained, unless specifically reserved in writing
and agreed upon as provided in NRS 174.035(3). T understand this
means [ am unconditionally waiving my right to a direct appeal of this
conviction, including any challenge based upon reasonable
constitutional, jurisdictional, or other grounds that challenge the
legality of the proceedings as stated in NRS 177.015(4). However, |
remain free to challenge my conviction through other post-conviction
remedies including a habeas corpus petition pursuant to RNS Chapter
34.

VOLUNTARINESS OF PLEA

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by my
attorney.

Guilty Plea Agreement (“GPA™), at 4-5

Petitioner knew of his limited rights to appeal. The guilty plea agreement demonstrates
said rights were articulated to Petitioner. Petitioner acknowledged that the waiver of rights was
adequately explained to him by counsel. Additionally, Petitioner fails to show that the claims
he sought to appeal even had a reasonable likelihood of success on appeal. In fact, the
ineffective assistance of counsel claims Petitioner argues should have been raised on appeal
are explicitly not permitted to be raised on appeal. “[C]lhallenges to the validity of a guilty plea
and claims of ineffective assistance of trial and appellate counsel must first be pursued in post-

conviction proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d

222 (1999)). Therefore, Petitioner’s claims are outside the scope of habeas review.

In any event, Petitioner claims appellate counsel was ineffective because appellate
counsel failed to raise the issue on appeal that district court abused its discretion in not allowing
Petitioner to withdraw his plea. However, appellate counsel did raise this issue on appeal. On
appeal, the Nevada Court of Appeals held the district court “did not abuse its discretion by
denying this claim.” Dorsey v. State, Docket No. 79845-COA (Order of Affirmance, January

8, 2021). Therefore, Petitioner's claim is belied by the record.

17
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Moreover, Petitioner claims regarding the alleged Brady violation and State allegedly
engaging in witness tampering. See Petition, at 8D. Appellate counsel is not required to raise
a meritless issue on appeal. See Kirksey, 112 Nev. at 998, 923 P.2d at 1114. Additionally,
Petitioner does not show the probability of success on appeal. Petitioner only asserts that such
claims would have shown he was innocent without providing any facts to support such a claim.

As discussed above, the chance of these claims being brought successfully on appeal is
unlikely. First, the Petitioner does not provide what evidence State allegedly withheld.
However, Petitioner claims that a torn dress coat he was wearing while being taken into
custody is somechow exculpatory. As discussed above, the dress coat Petitioner wore at the
time of the home invasion is not exculpatory — there is no rational analysis to be made
showing Petitioner’s dress coat explains away the charges. Therefore, this claim is without
merit and would have failed on appeal.

Additionally, Petitioner's claim of witness tampering is not supported by the record. See
PH, at 11-13. The State only asked open-ended questions. Id. At no point did State direct the
witness to respond in a particular way. Id. In any event, it was only after Petitioner removed
his glasses that Victim could make a positive identification. 1d, at 12-13. Therefore, this claim
is without merit and would have failed on appeal.

Lastly, Petitioner does not show what an investigation could have discovered, or the
investigation would have prevented him, with a reasonable probability, from entering into the

GPA. See Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). Neither has Petitioner

shown what an investigation would have produced. Id. Therefore, this claim is without merit

and would have failed on appeal.

d. Petitioner’s Claim Counsel Coerced Him into Entering a Guilty Plea
Agreement is Belied by Record

Petitioner claims Yi Zheng coerced Petitioner into entering a GPA. However,
Petitioner's claim is outside the scope of review and is belied by the record. Bare and naked
allegations are insufficient to warrant post-conviction relief, nor are those belied and repelled

by the record. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is
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‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Under NRS 176.165, after sentencing, a defendant’s guilty plea can only be withdrawn
to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394
(1990). Manifest injustice does not exist if the defendant entered his plea voluntarily. Baal,
106 Nev. at 72, 787 P.2d at 394. Additionally, a plea of guilty is presumptively valid, and the
burden is on the defendant to show defendant did not voluntarily enter into the plea. Bryant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 {1986) (citation omitted). A district court may
grant a presentence motion to withdraw a guilty plea for any “substantial reason” if it is “fair

and just.” Molina v. State, 120 Nev. 185, 191, 87 P.3d 533, 537 {2004); See also NRS 176.165.

To determine whether a guilty plea was voluntarily entered, the court will review the
totality of the circumstances surrounding the defendant's plea. Bryant, 102 Nev. at 271, 721
P.2d at 367. Under Wilson v. State, 99 Nev. 362, 367, 664 P.2d 328, 331 (1983), a proper plea

canvass should reflect that;

[TThe defendant knowingly waived his privilege against self-
incrimination, the right to trial by jury, and the right to confront
his accusers; (2) the plea was voluntary, was not coerced, and was
not the result of a promise of leniency; (3) the defendant
understood the consequences of his plea and the range of
punishments; and (4) the defendant understood the nature of the
charge, i.e., the elements of the crime.

Additionally, the presence and advice of counsel is a significant factor in determining

the voluntariness of a plea of guilty. Patton v. Warden, 91 Nev. 1, 2, 530 P.2d 107, 107 (1975).

This standard requires the court accepting the plea to personally address the defendant
when he enters his plea to determine whether he understands the nature of the charges to which
he is pleading. Bryant, 102 Nev. at 271, 721 P.2d at 367. A court may not rely simply on a
written plea agreement without some verbal interaction with a defendant. Id. Thus, a
“colloquy” is constitutionally mandated, and a “colloquy” is but a conversation in a formal

setting, such as that occurring between an official sitting in judgment of an accused at plea.
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See 1d. However, the court need not conduct a ritualistic oral canvass. State v. Freese, 116

Nev. 1097, 13 P.3d 442 (2000). The guidelines for voluntariness of guilty pleas “do not require
the articulation of talismanic phrases,” but only that the record demonstrates a defendant
entered his guilty plea understandingly and voluntarily. Heffley v. Warden, 8% Nev. 573, 575,
516 P.2d 1403, 1404 (1973); See also Brady v. United States, 397 U.S. 742, 747-48, 90 S. Ct.
1463, 1470 (1970).

Here, Petitioner fails to provide sufficient factual support to show that Yi Zheng

coerced him into entering the GPA. Petitioner only makes the naked assertion that Yi Zheng
manipulated him into entering the GPA. See Petition, at 9.

However, the record belies Petitioner’s claim. On November 9, 2020, Petitioner was
canvassed and entered a guilty plea. At no time did Petitioner raise his allegation that counsel
was supposedly coercing him into entering a guilty plea.

Moreover, on November 17, 2020, the district court thoroughly canvassed Petitioner:

THE COURT: Okay. I do have a guilty plea agreement which was
filed in open court just a few seconds ago indicating that you had
agreed to plead guilty to committing the crime of Count 1,
Invasion of the Home, a Category B Felony in violation of NRS
205.061. Sir, did you sign this agreement?

DEFENDANT: Yes, Your Honor.

THE COURT: Prior to signing the agreement, did you have an
opportunity to review the agreement? Did you review it and
understand the terms?

DEFENDANT: Yes, Your Honor.

THE COURT: Is anyone forcing you to plead guilty?
DEFENDANT: No, Your Honor.

THE COURT: You're pleading guilty of your own free will?
DEFENDANT: Yes, Your Honor.

THE COURT: Okay. And just so that I am clear because we
couldn’t hear that well, sir, did you have an opportunity to review
the guilty plea agreement? Did you review it and understand the
terms?

DEFENDANT: Yes, Your Honor,

THE COURT: All right. Is anyone forcing you to plead guilty?
DEFENDANT: No, Your Honor.

THE COURT: You're pleading guilty of your own free will?

20
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DEFENDANT: Yes, Your Honor.

Hearing Transcript March 13, 2018, at 3-5.

As indicated above, the district court specifically inquired if Petitioner was giving his

plea freely and voluntarily. Petitioner replied in the affirmative and failed to claim Yi Zheng
manipulated Petitioner into accepting the GPA. District court specifically inquired if anyone
made any threats to force him into entering the GPA. Petitioner replied in the negative and
again failed to claim Yi Zheng manipulated Petitioner into accepting the GPA.

Additionally, at no time did Yi Zheng represent Petitioner. Petitioner’s claim stems
from his justice court case — 17F21598X — where John Momot, not Y1 Zheng, represented
Petitioner. The only time Yi Zheng interacted with Petitioner regarded his justice court case,
is on January 10, 2018, when Y1 Zheng appeared for John Momot to confirm John Momot as
attorney of record and appeared for initial appearance. See Memorandum, at 86.

Also, McAmis represented Petitioner during entry of plea in the instant case. McAmis
was the attorney on record that engaged in negations and helped form the plea agreement, not
Yi Zheng. Petitioner admits this in his petition. See Petition, at 8A-8B.

Lastly, on March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement.
On August 6, 2019, district court held the guilty plea agreement to be valid. Petitioner raised
various claims on direct appeal. None of which was the claim Petitioner did not enter into the
GPA freely, knowingly, and voluntarily. All the alleged facts were available to Petitioner at
the time of appeal. However, Petitioner failed to raise said claim and does not explain why.

Therefore, Petitioner's claim is outside the scope of habeas review and is belied by the record.

e. Petitioner’s Claim that District Court Abused its Discretion by Denying
Petitioner’s Motion to Withdraw Plea is Barred Under Law of the Case
Doctrine

Petitioner claims district court abused its discretion when the court denied Petitioner’s
motion to withdraw plea. However, Petitioner's claim is barred under the Law of the Case
Doctrine.

Under the doctrine of the law of the case, issues previously decided by an appellate

court may not be reargued in a habeas petition. See George v. State, 125 Nev. 1038, 281 P.3d
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1175 (2009} (citing Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975)). When the appellate court
rules on the merits of a matter, the ruling becomes the law of the case, and the issue will not
be revisited. See Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); See also
Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v. Warden, 109 Nev.
952, 860 P.2d 710 (1993).

A petitioner cannot avoid the doctrine of the law of the case by a more detailed and
precisely focused argument. Hall, 91 Nev. at 316, 535 P.2d at 798-99. See also Pertgen v.
State, 110 Nev. 557, 557-58, 875 P.2d 316, 362 (1994). However, the "doctrine of the law of
the case is not absolute,”" and the appellate court has the discretion to revisit the wisdom of its
legal conclusions if the court "determines that such action is warranted." Bejarano v. State,

122 Nev. 1066, 1074, 146 P.3d 265, 271 (2006).

Petitioner brought this same claim on direct appeal. Here, the Nevada Court of Appeals
held that district court "did not abuse its discretion by denying this claim." Dorsey v. State,
Docket No. 79845-COA (Order of Affirmance, January 8, 2021). Therefore, the above ruling

is the law of the case and Petitioner may not reargue this claim in his habeas petition.
II. PETITIONER FAILED TO ESTABLISH CUMULATIVE ERROR
Petitioner argues that the cumulative effect of all the errors entitles Petitioner to

reversal. See Petition, at 12. Petitioner’s claim fails.

The Nevada Supreme Court has not endorsed applying its direct appeal cumulative

error standard to the post-conviction Strickland context. McConnell v. State, 125 Nev. 243,

259,212 P.3d 307, 318 (2009). Nor should cumulative error apply on post-conviction review.
Middleton v. Roper, 455 F.3d 838, 851 (8th Cir. 2006), cert. denied, 549 U.S. 1134, 1275 S.

Ct. 980 (2007) (“a habeas petitioner cannot build a showing of prejudice on series of errors,
none of which would by itself meet the prejudice test.”).

Even if applicable, a finding of cumulative error in the context of a Strickland claim is
extraordinarily rare and requires an extensive aggregation of errors. See, ¢.g., Harris By and

through Ramseyer v. Wood, 64 F.3d 1432, 1438 (9th Cir. 1995). In fact, logic dictates that

there can be no cumulative error where the petitioner fails to demonstrate any single violation
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of Strickland. See Turner v. Quarterman, 481 F.3d 292, 301 (5th Cir. 2007) (“where individual

allegations of error are not of constitutional stature or are not errors, there is ‘nothing to
cumulate.’”) (quoting Yohey v. Collins, 985 F.2d 222, 229 (5th Cir. 1993)); Hughes v. Epps,
694 F.Supp.2d 533, 563 (N.D. Miss. 2010) (citing Leal v. Dretke, 428 F.3d 543, 552-53 (5th

Cir. 2005)). Since Petitioner has not demonstrated any claim warranting relief under
Strickland, there are no errors to cumulate,

Under the doctrine of cumulative error, “although individual errors may be harmless,
the cumulative effect of multiple errors may deprive a defendant of the constitutional right to
a fair trial.” Pertgen v. State, 110 Nev. 554, 566, 875 P.2d 361, 368 (1994) (citing Sipsas v.
State, 102 Nev. 119, 716 P.2d 231 (1986)); See also Big Pond v. State, 101 Nev. 1, 3, 692 P.2d

1288, 1289 (1985). The relevant factors to consider in determining “whether error is harmless
or prejudicial include whether ‘the issue of innocence or guilt is close, the quantity and
character of the error, and the gravity of the crime charged.”” Id., 101 Nev. at 3, 692 P.2d at
1289.

Here, Petitioner failed to show cumulative error because there were no errors to
cumulate. Petitioner failed to show how any of the above claims constituted ineffective
assistance of counsel. Instead, all of Petitioner’s claims are either belied by the record,
meritless, or otherwise outside the scope of habeas review. Additionally, given the evidence
of Petitioner’s guilt, any claim that he would have been acquitted had these “errors” not
occurred fails. As such, Petitioner has failed to establish cumulative error.

III. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing in his memorandum of point and authorities.
See memorandum, at 37-38. However, Petitioner is not entitled to an evidentiary hearing,

Under NRS 34.770, a petitioner is entitled to an evidentiary hearing when a judge
reviews all supporting documents filed and determines that a hearing is necessary to explore
the specific facts alleged in the petition. An evidentiary hearing is unnecessary if a petition can
be resolved without expanding the record. Marshall v. State, 110 Nev. 1328, 885 P.2d 603
(1994); Mann v, State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A petitioner is entitled
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to an evidentiary hearing if his petition is supported by specific factual allegations, which if
true, would entitle him to relief unless the factual allegations are repelled by the record. See
Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove, 100 Nev. at 503, 686 P.2d at
225 (holding that “[a]| defendant seeking post-conviction relief is not entitled to an evidentiary
hearing on factual allegations belied or repelled by the record”). It is improper to hold an
evidentiary hearing simply to make a complete record. See State v. Eighth Judicial Dist. Court,
121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered itself the

‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a record as
possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unrecasonable strategic

decisions. Harrington v. Richter, 562, U.S. 86, 105, 131 S. Ct. 770, 788 (2011). Although

courts may not indulge post hoc rationalization for counsel’s decision-making that contradicts
the available evidence of counsel’s actions, neither may they insist counsel confirm every
aspect of the strategic basis for his or her actions. Id. There is a “strong presumption” that
counsel’s attention to specific issues to the exclusion of others reflects trial tactics rather than
“sheer neglect.” Id. (citing Yarborough, 540 U.S. 1, 124 8. Ct. 1). Strickland calls for an
inquiry into the objective reasonableness of counsel's performance, not counsel's subjective
state of mind. 466 U.S. at 688, 104 S. Ct. at 2065.

Here, Petitioner is not entitled to an evidentiary hearing. Petitioner's claims are belied
by the record, meritless, or capable of being addressed by the current record. There 1s no need
to expand the record, and an evidentiary hearing is not warranted in the instant case.

//
/
/
/
/
/

24
WCLARKCOUNTYDA NET\CRMCASE2\2016\590\87\201659087C-RSPN(STATES RESPONSE TO PETITION FOR WRIT OF HC)-001 DOCX

152




O 1 SN kW N

[ T N TR N TN N5 TN N5 TN NG TN N N S TN N5 JN S Sy GU Sy G S OSSO GO U GO GO et
o o R = 4 TR - S N e o e - V. N S L =]

CONCLUSION

For the foregoing reasons, the State respectfully requests this Court DENY Petitioner's
Post-Conviction Petition for Writ of Habeas Corpus.
DATED this 3" day of September, 2021.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY /s/John Niman
JOHN NIMAN
Chief Deputy District Attorney
Nevada Bar #Deputy Bar

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 3rd day of
September, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

DENZEL DORSEY

HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070

By: /s/ Corelle Bellamy
Corelle Bellamy
Secretary for the District Attorney's Office

16FH2022X/cb/L-5
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
DENZEL DORSEY,

Plaintiff(s),
V8.
BRIAN E. WILLIAMS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s). Denzel Dorsey
2. Judge: Jacqueline M. Bluth
3. Appellant(s). Denzel Dorsey
Counsel:

Denzel Dorsey #1099468

P.O. Box 650

Indian Springs, NV 89070
4. Respondent (s): Brian E. Williams
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: August 11, 2021
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 13 day of October 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- CASE NO:
DENZEL DORSEY, .
#2845569 DEPT NO:

Defendant.

Electronically Filed
10/20/2021 304 PM |

CLERK OF THE COURT

A-21-839313-W
C-17-323324-1

VI

FINDINGS OF FACT, CONCLUSION OF LAW, AND ORDER
DATE OF HEARING: September 23, 2021

TIME OF HEARING: 11:00 AM

THIS CAUSE having come on for hearing before the Honorable JOE HARDY, District

Judge, on the 23rd day of September 2021, the Petitioner not present, and representing himself,
the Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and
through ALICIA ALBRITTON, Chief Deputy District Attorney, and the Court having

considered the matter, including briefs, transcripts, and/or documents on file herein, now,

therefore, the Court makes the following findings of fact, conclusions of law and order

/1
/1
/1
/1
/1
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PROCEDURAL HISTORY

On November 28, 2016, Denzel Dorsey (“Petitioner”) was arrested for Attempt
Invasion of the Home and Malicious Destruction of Property. On December 19, 2016,
Petitioner arraigned in justice court — case number 16FH2022X. On December 19, 2016, and
justice court scheduled a preliminary hearing for February 15, 2017. Preliminary hearing
continued to March 30, 2017. On May 2, 2017, after the preliminary hearing, Petitioner bound
over to district court.

On May 9, 2017, State charged Petitioner by way of information. State charge Petitioner
with, count one (1) Invasion of the Home (Category B Felony — NRS 205.067 — NOC 50435);
and count two (2) Malicious Destruction of Property (Gross Misdemeanor — NRS 206.310,
193155 — NOC 50905). On May 9, 2017, State filed A Notice of Intent to Seek Punishment as
a Habitual Criminal under NRS 207.010(1).

On May 15, 2017, Petitioner pled not guilty and waived his speedy trial right. District
court set trial for September 11, 2017. On September 7, 2017, district court reset the trial to
December 4, 2017. On November 29, 2017, Petitioner’s counsel — Keith Brower — filed a
Motion to Withdraw Due to Conflict. On November 30, 2017, district court granted said
motion.

On January 16, 2018, Caitlyn McAmis (“McAmis”) confirmed as counsel. District
court reset trial to April 23, 2018. On March 13, 2018, Petitioner entered a guilty plea to count
one {1) Invasion of the Home (Category B Felony — NRS 205.067 — NOC 50435). Defendant
signed the guilty plea agreement, which stated inter alia :

The State will retain the right to argue. Additionally, the State
agrees not to seek habitual criminal treatment. Further, the State
will not oppose dismissal of Count 2 and Case no. 17F21598X
after rendition of sentence. The State will not oppose standard bail
after entry of plea. However, if I fail to go to the Division of Parole
and Probation, fail to appear at any future court date or am arrested
for any new offenses, I will stipulate to habitual criminal
treatment, to the fact that 1 have the requisite priors and to a
sentence of sixty (60) to one hundred fifty (150) months in the
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Nevada Department of Corrections. Additionally, I agree to pay
full restitution including for cases and counts dismissed.

On March 13, 2018, pursuant to the terms of the agreement, district court released
Petitioner on standard bail. District Court set sentencing for July 17, 2018. On April 26, 2018,
Petitioner filed a Motion to Place on Calendar to Address Custody Status and Hold. On May
8, 2018, district court reset sentencing to June 5, 2018; district court did not remand Petitioner.

On June 5, 2018, at the time of sentencing, Petitioner notified district court that he
wished to withdraw his guilty plea and dismiss McAmis as counsel. On June 6, 2018,
Petitioner filed a pro per Motion to Dismiss Counsel and a Motion to Withdraw Plea. On June
12, 2018, district court granted Petitioner’s Motion to Dismiss Counsel. On June 28, 2018,
district court continued all matters to July 17, 2018. On July 3, 2018, State filed an Opposition
to Petitioner’s Motion to Withdraw Plea.

On July 17, 2018, district court issued a bench warrant. Petitioner failed to appear
because Petitioner had been arrested in California for Receiving Stolen Property. On July 24,
2018, Petitioner’s newly retained counsel — Carl Arnold — filed a Motion to Quash Bench
Warrant. On July 31, 2018, district court denied Petitioner’s motion.

On November 8, 2018, Petitioner appeared in custody on the bench warrant return.
District court reset the sentencing hearing on November 27, 2018. On November 27, 2018,
newly retained counsel — Gary Modafferi — appear for Petitioner. District Court reset the
sentencing hearing on December 13, 2018,

On December 5, 2018, Petitioner filed Motion for Expert Services (Investigator)
pursuant to Widdis. On January 9, 2019, district court granted the motion. On January 17,
2019, district court confirmed the investigator would only be working on information related
to a Motion to Withdraw Guilty Plea. District court reset the sentencing hearing to February
19, 2019.

On February 15, 2019, Petitioner filed a Motion to Withdraw Guilty Plea. On February
19, 2019, district court reset sentencing to March 26, 2019, so that State could file an
opposition to Petitioner’s Motion to Withdraw Guilty Plea. On February 21, 2019, State filed
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a Notice of Intent to Seck Punishment as a Habitual Criminal. On March 19, 2019, State filed
an Opposition to Petitioner’s Motion to Withdraw Guilty Plea. On March 28, 2019, Petitioner
filed a Reply to State’s Opposition to Motion to Withdraw Guilty Plea.

On May 28, 2019, and July 11, 2019, district court held an evidentiary hearing on
Petitioner’s Motion to Withdraw his Plea. On August 6, 2019, district court denied Petitioner’s
Motion to Withdraw Plea. On August 7, 2019, district court issued Notice of Entry of Order.

On October 3, 2019, district court sentenced Petitioner pursuant to small habitual status.
District court sentenced Petitioner to count one (1) sixty {(60) to one-hundred-fifty (150)
months in the Nevada Department of Corrections. Petitioner received four-hundred-twenty-
three (423) days for credit time served. District court further ordered count two (2) dismissed.
On October 9, 2019, district court filed the Judgement of Conviction ("JOC").

On October 15, 2019, Petitioner filed Notice of Appeal — through Terrance Jackson.
On January 8, 2021, the Nevada Court of Appeals Affirmed Petitioner’s conviction. On
February 3, 2021, the Nevada Supreme Court issued the Remittitur. On August 11, 2021,
Petitioner filed the instant pro per Petition for Writ of Habeas Corpus.

STATEMENT OF FACTS

Defendant’s Supplemental Pre-Sentence Investigation Report (“PSI”) filed September
23, 2019, provided a recitation of the facts of the subject offenses:

On November 28, 2016, an officer responded to a local
residence in reference to a Aome invasion. Upon arrival, the officer
met the one of the residents of the house, who advised the officer
that a male, later identified as the defendant, Denzel Dorsey,
punched a hole in the glass door window. Mr, Dorsey proceeded
to place his hand through the hole and unlock the deadbolt on the
door. The resident then ran to the door and locked the deadbolt
back. Mr. Dorsey, realized someone was home, fled the scene in a
vehicle parked in front of the residence. The officer spoke made
contact with the owner of the residence, the victim, who advised
that she would like to press charges against Mr. Dorsey.

A records of the vehicle revealed that it had been rented
from a local car rental agency. A detective responded to the rental
agency and was advised that the vehicle was equipped with a GPS

4
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Tracker. The travel history of the vehicle confirmed that [the]
vehicle was present at the time of the aforementioned incident.
Detectives located the vehicle and made contact with Mr. Dorsey,
the driver, and another male as they exited the vehicle. The
detective attempted to speak with Mr. Dorsey and the male. Both
were uncooperative, denied being in the vehicle, and provided
fictitious names. When Mr. Dorsey was advised that he was being
charged with home invasion, Mr. Dorsey looked down and
stated[,] "Ah shit." Mr. Dorsey was observed to be wearing a coat
with fresh tears on it, and he had fresh cuts on his right hand. A
search incident to arrest located the key to the vehicle in Mr.
Dorsey's right pocket along with a glove with fresh blood on it. A
search of the vehicle located three prescription muscle relaxers, a
package of ziplock baggies, a prescription bottle for Oxycodone
with another individual's name imprinted on it, [] several pieces of
miscellancous jewelry, and a glove matching the one retrieved
from Mr. Dorsey's pocket.

Based on the above facts, Mr. Dorsecy was arrested,
transported to the Henderson Detention Center [,]Jand booked
accordingly.

DECISION
1. Petitioner Claims are Qutside the Scope of Writ, and Petitioner Failed to
Establish Good Cause and a Showing of Prejudice

Petitioner makes a series of claims, listed in his petition, that are outside the scope of
habeas review. See Petition, at 6-12. Additionally, Petitioner failed to establish good cause and
a showing of prejudice to overcome the mandatory procedural bars.

Pursuant to NRS 34.810, “[t]he court shall dismiss a petition if the court determines
that [the] conviction was upon a plea of guilty . . . and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly entered or that the plea was entered
without effective assistance of counsel." NRS 34.810(1)(a). Petitioner may only escape these
procedural bars if he meets the burden of establishing good cause and prejudice. See NRS
34.810(3). Where a petitioner does not show good cause for failure to raise claims of error
upon direct appeal, the district court is not obliged to consider them in post-conviction
proceedings. Jones v. State, 91 Nev. 416, 536 P.2d 1025 (1975).

Additionally, “challenges to the validity of a guilty plea and claims of ineffective

assistance of trial and appellate counsel must first be pursued in post-conviction

5
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proceedings. ... [A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47, 29 P.3d 498, 523 (2001).

To avoid procedural default, under NRS 34.810(3)(a), Petitioner has the burden of
pleading and proving specific facts that demonstrate good cause for his failure to present his
claim in an earlier proceedings or to otherwise comply with the statutory requirements, and
that Petitioner will be unduly prejudiced if the petition is dismissed. See Hogan v. Warden,
109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep't of Prisons, 104
Nev. 656, 659, 764 P .2d 1303, 1305 (1988). "A court must dismiss a habeas petition if it

presents claims that either were or could have been presented in an earlier proceeding, unless
the court finds both cause for failing to present the claims earlier or for raising them again and
actual prejudice to the petitioner." Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523
(2001} (emphasis added).

"To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule." Clem v. State, 119
Nev. 615,621, 81 P.3d 521,525 (2003) {emphasis added); See also Hathaway v. State, 119
Nev. 248, 25 1, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. "A

qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, "appellants cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability
of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012).
Any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)a).

165




O 1 SN kW N

[ T N T G T N T N T O e R O T I T e S e e e R S T T )
o o R = 4 TR - S N e o e - V. N S L =]

To establish prejudice, a Petitioner must show "not merely that the errors of [the
proceedings| created [the| possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional

dimensions." Hogan v. Warden, 109 Nev. 952,960, 860 P.2d 710,716 (1993) (quoting United

States v. Frady. 456 U.S. 152, 170, 102 S. Ct. I 584, 1 596 (1982)). Bare and naked allegations
are insufficient to warrant post-conviction relief, nor are those belied and repelled by the

record. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’

when it is contradicted or proven to be false by the record as it existed at the time the claim
was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Petitioner failed to address good cause to overcome the mandatory procedural bar.
Indeed, Petitioner cannot, since the applicable law and facts were all available when he pled
guilty. Additionally, Petitioner failed to show that an impediment external to the defense
prevented him from raising these claims in an earlier proceeding and offers no excuse for his
failure to raise said issues there. As such, Petitioner does not show good cause, or show any

prejudice to overcome the procedural bars. Therefore, the instant Petition is DENIED.

a. Petitioner’s In-Court Identification Claim is OQutside the Scope of Habeas
Review

Petitioner claims the justice court erred in allowing the Kevin Narazeno (“Victim”) of
the home invasion to make an in-court identification of Petitioner — during the preliminary
hearing — after State allegedly engaged in witness tampering by suggesting to Victim that
Petitioner was the suspect of the home invasion. See Petition, at 6-6A. However, pursuant to
NRS 34.810, Petitioner’s claim is outside the scope of habeas review.

On March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement. On
August 6, 2019, district court held the guilty plea agreement to be valid.

Petitioner raised various claims on direct appeal. None of which was the claim that
State improperly suggested to Victim that the home invasion suspect was the Petitioner.
Petitioner's claim that without the allegedly improper in-court identification, there would not

have been enough evidence to establish probable cause to bind Petitioner over to district court
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should have been raised in a pre-trial petition of writ of habeas corpus. However, Petitioner
did not file a pre-trial writ.

In any event, Petitioner misconstrues the facts surrounding the alleged witness
tampering. During the preliminary hearing, State asked several times if the Victim noticed

anyone in court like the description given of the suspect. Preliminary Hearing (“PH™), at 11-

13. Victim was not sure. PH, at 12, Only after Petitioner removed his glasses and the State
direct the witness if "he look[ed] familiar,” did Victim respond, "Yes, I think so . . . Yes.
Without the glasses.” PH, at 12-13. At no time did State inform Victim to answer in the
affirmative or informed Victim that the Petitioner was the suspect from the home invasion.

Additionally, all the facts were available to Petitioner at the time of appeal. Petitioner
failed to raise said claim and does not explain why. Therefore, Petitioner's claim is outside the
scope of habeas review and is DENIED.

b. Petitioner’s Brady Claim is Qutside the Scope of Habeas Review

Petitioner claims State failed to hand over the clothing apparel described in the incident
report. See Petition, at 7. According to Petitioner, this failure amounts to a Brady violation.
Petitioner’s claim is outside the scope of habeas review.

Brady and its progeny require a prosecutor to disclose evidence favorable to the defense
when that evidence is material either to guilt or to punishment. See Mazzan v. Warden, 116

Nev. 48, 66, 993 P.2d 25 (2000); See also Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d

687 (1996). “[T]here are three components to a Brady violation: (1) the evidence at issue is
favorable to the accused; (2) the evidence was withheld by the state, either intentionally or
inadvertently; and (3) prejudice ensued, i.¢., the evidence was material.” Mazzan 116 Nev. at
67. “Where the state fails to provide evidence which the defense did not request or requested
generally, it is constitutional error if the omitted evidence creates a reasonable doubt which
did not otherwise exist. In other words, evidence is material if there is a reasonable probability
that the result would have been different if the evidence had been disclosed.” Id. at 66 (internal
citations omitted). “In Nevada, after a specific request for evidence, a Brady violation is

material if there is a reasonable possibility that the omitted evidence would have affected the
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outcome. Id. {(citing Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 692 (1996)); See
also Roberts v. State, 110 Nev. 1121, 1132, 881 P.2d 1, 8 (1994).

“The mere possibility that an item of undisclosed information might have helped the
defense, or might have affected the outcome of the trial, does not establish ‘materiality’ in the

constitutional sense.” United States v. Agurs, 427 U.S. 97, 108, 96 S.Ct. 2392, 2399-400

(1976). Favorable evidence is material, and constitutional error results, “if there is a
reasonable probability that the result of the proceeding would have been different.” Kyles v.
Whitley, 514 U.S. 419, 433-34, 115 S.Ct. 1555, 1565 (1995) (citing U.S. v. Bagley, 473 U.S.
667, 682, 105 S.Ct. 3375, 3383 (1985)). A reasonable probability is shown when the
nondisclosure undermines confidence in the outcome of the trial. Kyles at 434, 115 S.Ct. at
1565.

Due Process does not require simply the disclosure of “exculpatory” evidence.
Evidence must also be disclosed if it provides grounds for the defense to attack the reliability,
thoroughness, and good faith of the police investigation or to impeach the credibility of the
State’s witnesses. See Kyles 514 U.S. at 442, 445-51, 1115 8. Ct. 1555 n. 13. Evidence cannot
be regarded as “suppressed” by the government when the defendant has access to the evidence

before trial by the exercise of reasonable diligence. United States v. White, 970 F.2d 328, 337

(7" Cir. 1992). “Regardless of whether the evidence was material or even exculpatory, when
information is fully available to a defendant at the time of trial and his only reason for not
obtaining and presenting the evidence to the Court is his lack of reasonable diligence, the

defendant has no Brady claim.” United States v. Brown, 628 F.2d 471, 473 (5 Cir. 1980).

“While the [United States] Supreme Court in Brady held that the [g]overnment may not
properly conceal exculpatory evidence from a defendant, it does not place any burden upon
the [glovernment to conduct a defendant’s investigation or assist in the presentation of the
defense’s case.” United States v. Marinero, 904 F.2d 251, 261 (5* Cir. 1990); accord United
States v. Pandozzi, 878 F.2d 1526, 1529 (1% Cir. 1989); United States v. Meros, 866 F.2d 1304,

1309 (11" Cir. 1989). When defendants miss the exculpatory nature of documents in their
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possession or to which they have access, they cannot miraculously resuscitate their defense
after conviction by invoking Brady. White 970 F.2d at 337.

The Nevada Supreme Court has followed the federal line of cases in holding that Brady
does not require the State to disclose evidence available to the defendant from other sources
or defense counsel could have independently obtained through a diligent investigation. See

Steese v. State, 114 Nev. 479, 495, 960 P.2d 321, 331 (1998). In Steese, the undisclosed

information stemmed from collect calls that the defendant made.

Here, on March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement.
On August 6, 2019, district court held the guilty plea agreement to be valid. Petitioner raised
various claims on direct appeal. None of which was the claim State allegedly withheld Brady
material. All of the alleged facts were available to Petitioner at the time of appeal. However,
Petitioner failed to raise said claim and does not explain why.

Additionally, the apparel worn by the suspect — a torn dress coat — described in the
incident report is not Brady material. There is nothing regarding the dress coat that would
explain away the charge of a home invasion. Additionally, Petitioner does not explain how the
dress coat 1s exculpatory or how it would have affected the negations. If anything, the lack of
the dress coat would hamper State's presentation of the case — if that.

In any event, Victim identified Petitioner as the person who tried to gain entrance to his
residence, and State could place Petitioner at the crime scene via GPS. Thus, the dress coat is
an insignificant piece of identification evidence.

Lastly, when Petitioner entered the guilty plea agreement, he knew what he was wearing
during the home invasion; thus, Petitioner's claim is irrelevant. Therefore, Petitioner's claim is

outside the scope of habeas review and is DENIED.

¢. Petitioner’s Claim of Ineffective Assistance of Counsel Claims is Qutside
the Scope of Habeas Review and are Meritless

Petitioner claims (i) Keith Brower (“Brower”) provided ineffective assistance counsel
by failing to object to State’s alleged witness tampering of Victim and failure to obtain

inculpatory photos and physical evidence during the preliminary hearing, (i1} McAmis
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provided ineffective assistance of counsel by failing to investigate Petitioner's case properly,
and (ii1) Terrence Jackson {“Jackson”) provided ineffective assistance of counsel on appeal by
failing to raise a series of claims. See Petition, at 8D.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his

defense.” The United States Supreme Court has long recognized that “the right to counsel is

the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a petitioner must prove
they were denied “reasonably effective assistance” of counsel by satisfying the two-prong test
of Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138,
865 P.2d at 323. Under the Strickland test, a petitioner must show first that his counsel's
representation fell below an objective standard of reasonableness and second, that, but for
counsel's errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“|There is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the [petitioner|
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the petitioner has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Moreover, the role of the court is “not to pass upon the merits of the action[s]| not taken

[by trial counsel] but to determine whether, under the particular facts and circumstances of the
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case, trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94 Nev.

671, 675, 584 P.2d 708, 711 (1978). Further, the court should not “second guess reasoned
choices between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Donovan, 94 Nev. at 675 (emphasis added) (quoting Cooper v.
Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)). To be effective, the Constitution “does not

require that [trial] counsel do what is impossible or unethical. If there is no bona fide defense
to the charge, counsel cannot create one and may disserve the interests of his client by
attempting a useless charade.” U.S. v. Cronic, 466 U.S. 648, 657, 104 S. Ct. 2039, 2046 (1984).
Additionally, counsel cannot be ineffective for failing to make futile objections or arguments.
See Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by [trial] counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); See also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). Therefore, the court must “judge the reasonableness of [trial] counsel's
challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

When a conviction is the result of a guilty plea, a defendant must show that there is a
“reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 370
(1985) (emphasis added); See also Kirksey v. State, 112 Nev. 980, 988, 923 P.2d 1102, 1107
(1996); Molina v. State, 120 Nev. 185, 190-91, 87 P.3d 533, 537 (2004). Additionally, a

petitioner who contends his attorney was ineffective because he did not investigate adequately
must show how a better investigation would have resulted in a more favorable outcome.

Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). Moreover, bare and naked
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allegations are insufficient to warrant post-conviction relief, nor are those belied and repelled
by the record. Hargrove, 100 Nev. at 502, 686 P.2d at 225.
Additionally, “[P]etitioner must prove the disputed factual allegations underlying his

ineffective-assistance claim by a preponderance of the evidence.” Means v. State, 120 Nev.

1001, 1012, 103 P.3d 25, 33 (2004). Furthermore, claims of ineffective assistance of counsel
asserted in a petition for post-conviction relief must be supported with specific factual

allegations, which would entitle the petitioner to relief if true. See Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984). Bare and naked allegations are not sufficient, nor are
those belied and repelled by the record. Id. NRS 34.735(6) states in relevant part, “[petitioner]
must allege specific facts supporting the claims in the petition[.] . . . Failure to allege specific
facts rather than just conclusions may cause your petition to be dismissed.” {(emphasis added).
“A claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at

the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

i. Petitioner’s Claim of Ineffective Assistance of Counsel regarding
Keith Brower is Qutside the Scope of Habeas Review and is Meritless

Petitioner claims Brower failed to object at the preliminary hearing when State
allegedly directing Victim to identify Petitioner as the suspect of the home invasion.
Additionally, Petitioner claims Brower failed to obtain “any of the inculpatory evidence” used
during the preliminary hearing. Petitioner’s claims are outside the scope of habeas review and
are meritless.

Petitioner fails to demonstrate how counsel’s failure to object during the preliminary
hearing shows with a reasonable probability that Petitioner would not have plead guilty
pursuant to his guilty plea agreement. Additionally, in so far as Petitioner’s inculpatory
evidence claims. Petitioner does not explain how having the physical inculpatory evidence
would have shown with a reasonable probability that Petitioner would have asserted his right
to trial.

Also, Petitioner — without meaningful delineation — fails to describe what inculpatory

evidence he is referencing. Petitioner makes a meritless — and convoluted — assertion that
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somechow the inculpatory evidence could have been used to Petitioner’s benefit during cross-
examination. Thus, it would have acted as exculpatory evidence that somehow shows with a
reasonable probability that Petitioner would not have plead guilty.

However, such a claim is meritless and counterintuitive. Inculpatory evidence does not
act on mathematic principles of multiplication where multiple pieces of inculpatory evidence
multiplied by each other somehow converts to exculpatory evidence, which then demonstrates
with a reasonable probability that Petitioner would have asserted his right to trial. If anything,
it supports the conclusion that Petitioner would have been incentivized to enter negotiations
and ultimately enter into a guilty plea agreement —which is what occurred here.

Petitioner’s claim is outside the scope of habeas review and is meritless. Therefore,

Petitioner’s claim is DENIED.
ii. Petitioner’s Claim of Ineffective Assistance of Counsel regarding
Caitlyn McAmis is OQutside the Scope of Habeas Review and is

Meritless

Petitioner claims McAmis failed to investigate Petitioner's case properly. Petitioner's
claim is outside the scope of habeas review and is meritless.

Here, Petitioner does not provide sufficient facts to support his claims that counsel
failed to investigate the case adequately. If anything, Petitioner provides sufficient facts
showing McAmis effectively investigated Petitioner's case via working on a global resolution
for Petitioner — which was ultimately successful. See Petition, at 8C.

In any event, Petitioner does not show what the investigation could have discovered
that would have prevented him, with a reasonable probability, from entering into the GPA,
nor what an investigation would have produced. See Molina v. State, 120 Nev. 185, 192, 87
P.3d 533, 538 (2004).

As indicated above, Petitioner cannot demonstrate he would have plead not guilty but
for McAmis failing to conduct a proper pre-trial investigation. Here the district court
thoroughly canvassed Petitioner. At no point during the canvass did Petitioner claim Counsel
was coercing Petitioner into accepting the GPA. Additionally, McAmis withdrew from

Petitioner’s case before Petitioner plead guilty — Gary Modafferi was the attorney on record

14

173




O 1 SN kW N

[ T N T G T N T N T O e R O T I T e S e e e R S T T )
o o R = 4 TR - S N e o e - V. N S L =]

when Petitioner plead guilty. Moreover, the GPA — signed by Petitioner — indicated that he
was "satisfied with the services provided by my attorney." GPA, at 5.
Petitioner’s claim is outside the scope of habeas review and is meritless. Therefore,

Petitioner’s claim is DENIED.
iii. Petitioner’s Claim of Ineffective Assistance of Appellate Counsel is
outside the Scope of Habeas Review

Petitioner claims Jackson failed to raise the above claims on appeal, including “the
courts abuse of discretion in denying [Petitioner’s| motion to withdraw plea, and excluding . .
. statement given by [Petitioner’s] witnesses,” and counsel not properly investigating
Petitioner’s case. See Petition, at 81D, 11. However, Petitioner claims are meritless and belied
by the record.

There is a strong presumption that appellate counsel’s performance was reasonable and
fell within “the wide range of reasonable professional assistance.” United States v. Aguirre,
912 F.2d 555, 560 (2™ Cir. 1990) (citing Strickland v. Washington, 466 U.S. 668, 686, 689,
104 S. Ct. 2052, 2065 (1984)). A claim of in¢ffective assistance of appellate counsel must

satisfy the two-prong test set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923

P.2d 1102, 1114 (1996). In order to satisfy Strickland’s second prong, the petitioner must show
that the omitted issue would have had a reasonable probability of success on appeal. Id.

The professional diligence and competence required on appeal involve "winnowing out
weaker arguments on appeal and focusing on one central issue if possible, or at most on a few

key issues." Jones v. Barnes, 463 U.S. 745, 751-52, 103 8. Ct. 3308, 3313 (1983). In particular,

a “brief that raises every colorable issue runs the risk of burying good arguments . . . in a verbal
mound made up of strong and weak contentions.” Jones, 463 U.S. at 753. Additionally,
appointed counsel does not have a duty to “raise every “colorable” claim suggested by a
client.” Jones, 463 U.S. at 754.

Appellate lawyers are not ineffective when they refuse to follow a “kitchen sink”

approach to the issues on appeals. Howard v. Gramley, 225 F.3d 784, 791 (7th Cir. 2000}). On

the contrary, one of the most critical parts of appellate advocacy is selecting the proper claims

to argue on appeal. Schaff v. Snyder, 190 F.3d 513, 526-27 (7th Cir. 1999). Arguing every
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conceivable point is distracting to appellate judges, consumes space that should be devoted to
developing the arguments with some promise, inevitably clutters the brief with issues that have
no chance because of doctrines like harmless error or the standard of review of jury verdicts,

and is overall bad appellate advocacy. Howard, 225 F.3d at 791.

An appellate counsel deciding not to raise a meritless issue on appeal is not ineffective.

Kirksey v. State, 112 Nev, 980, 998, 923 P.2d 1102, 1114 (1996). To establish prejudice based

on the deficient assistance of appellate counsel, the petitioner must show that the omitted issue
would have had a reasonable probability of success on appeal. See Duhamel v. Collins, 955

F.2d 962, 967 (5th Cir.1992); See also Heath v. Jones, 941 F.2d 1126, 1132 (11th Cir.1991).

In making this determination, a court must review the merits of the omitted claim. Heath, 941
F.2d at 1132,

Appellate counsel may not simply raise appeal issues that have no support in the record;
unsupported arguments and baseless assertions are suitable for summary dismissal. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (“It is appellant’s responsibility to present relevant
authority and cogent argument; issues not so presented need not be addressed by this court.”);
See also NRAP 28(e). Further, claims of ineffective assistance of counsel asserted in a petition
for post-conviction relief must be supported with specific factual allegations, which, if true,
would entitle the petitioner to relief. Hargrove, 100 Nev. at 502, 686 P.2d at 225. “Bare” and
“naked” allegations are not sufficient, nor are those belied and repelled by the record. Id.

Petitioner was informed of his limited right to appeal in his Guilty Plea Agreement. In
relevant part, the Petitioner's guilty plea agreement stated:

WAIVER OF RIGHTS
By entering my plea of guilty, [ understand that I am waiving
and forever giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney,
either appointed or retained, unless specifically reserved in writing
and agreed upon as provided in NRS 174.035(3). I understand this
means [ am unconditionally waiving my right to a direct appeal of this
conviction, including any challenge based upon reasonable
constitutional, jurisdictional, or other grounds that challenge the
legality of the proceedings as stated in NRS 177.015(4). However, 1

16

175




O 1 SN kW N

[ T N T G T N T N T O e R O T I T e S e e e R S T T )
o o R = 4 TR - S N e o e - V. N S L =]

remain free to challenge my conviction through other post-conviction
remedies including a habeas corpus petition pursuant to RNS Chapter
34.

VOLUNTARINESS OF PLEA

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by my
attorney.

Guilty Plea Agreement (“GPA™), at 4-5

Petitioner knew of his limited rights to appeal. The guilty plea agreement demonstrates
said rights were articulated to Petitioner. Petitioner acknowledged that the waiver of rights was
adequately explained to him by counsel. Additionally, Petitioner fails to show that the claims
he sought to appeal even had a reasonable likelihood of success on appeal. In fact, the
ineffective assistance of counsel claims Petitioner argues should have been raised on appeal
are explicitly not permitted to be raised on appeal. “[Clhallenges to the validity of a guilty plea
and claims of ineffective assistance of trial and appellate counsel must first be pursued in post-

conviction proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d

222 (1999)). Therefore, Petitioner’s claims are outside the scope of habeas review.

In any event, Petitioner claims appellate counsel was ineffective because appellate
counsel failed to raise the issue on appeal that district court abused its discretion in not allowing
Petitioner to withdraw his plea. However, appellate counsel did raise this issue on appeal. On
appeal, the Nevada Court of Appeals held the district court “did not abuse its discretion by
denying this claim.” Dorsey v. State, Docket No. 79845-COA (Order of Affirmance, January

8, 2021). Therefore, Petitioner's ¢laim is belied by the record.

Moreover, Petitioner claims regarding the alleged Brady violation and State allegedly
engaging in witness tampering. See Petition, at 8D. Appellate counsel is not required to raise
a meritless issue on appeal. See Kirksey, 112 Nev. at 998, 923 P.2d at 1114. Additionally,
Petitioner does not show the probability of success on appeal. Petitioner only asserts that such

claims would have shown he was innocent without providing any facts to support such a claim.
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As discussed above, the chance of these claims being brought successfully on appeal is
unlikely. First, the Petitioner does not provide what evidence State allegedly withheld.
However, Petitioner claims that a torn dress coat he was wearing while being taken into
custody is somehow exculpatory. As discussed above, the dress coat Petitioner wore at the
time of the home invasion is not exculpatory — there is no rational analysis to be made
showing Petitioner’s dress coat explains away the charges. Therefore, this claim is without
merit.

Additionally, Petitioner's claim of witness tampering is not supported by the record. See
PH, at 11-13. The State only asked open-ended questions. Id. At no point did State direct the
witness to respond in a particular way. Id. In any event, it was only after Petitioner removed
his glasses that Victim could make a positive identification. Id, at 12-13. Therefore, this claim
is without merit.

Lastly, Petitioner does not show what an investigation could have discovered, or the
investigation would have prevented him, with a reasonable probability, from entering into the

GPA. See Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). Neither has Petitioner

shown what an investigation would have produced. Id. As shown above, Petitioner’s claim is

meritless and belied by the record. Therefore, Petitioner’s claim is DENIED.

d. Petitioner’s Claim Counsel Coerced Him into Entering a Guilty Plea
Agreement is Belied by Record

Petitioner claims Yi Zheng coerced Petitioner into entering a GPA. However,
Petitioner's claim is belied by the record. Bare and naked allegations are insufficient to warrant
post-conviction relief, nor are those belied and repelled by the record. Hargrove v. State, 100

Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’ when it is contradicted or proven

to be false by the record as it existed at the time the claim was made.” Mann v. State, 118 Nev.
351, 354, 46 P.3d 1228, 1230 (2002).

Under NRS 176.165, after sentencing, a defendant’s guilty plea can only be withdrawn
to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394

(1990). Manifest injustice does not exist if the defendant entered his plea voluntarily. Baal,
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106 Nev. at 72, 787 P.2d at 394. Additionally, a plea of guilty is presumptively valid, and the
burden is on the defendant to show defendant did not voluntarily enter into the plea. Bryant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citation omitted). A district court may
grant a presentence motion to withdraw a guilty plea for any “substantial reason” if it is “fair

and just.” Molina v. State, 120 Nev. 185, 191, 87 P.3d 533, 537 (2004); See also NRS 176.165.

To determine whether a guilty plea was voluntarily entered, the court will review the
totality of the circumstances surrounding the defendant's plea. Bryant, 102 Nev. at 271, 721
P.2d at 367. Under Wilson v. State, 99 Nev. 362, 367, 664 P.2d 328, 331 (1983), a proper plea

canvass should reflect that:

[TThe defendant knowingly waived his privilege against self-
incrimination, the right to trial by jury, and the right to confront
his accusers; (2) the plea was voluntary, was not coerced, and was
not the result of a promise of leniency; (3) the defendant
understood the consequences of his plea and the range of
punishments; and (4) the defendant understood the nature of the
charge, i.¢., the elements of the crime.

Additionally, the presence and advice of counsel is a significant factor in determining the

voluntariness of a plea of guilty. Patton v. Warden, 91 Nev. 1, 2, 530 P.2d 107, 107 (1975).

This standard requires the court accepting the plea to personally address the defendant
when he enters his plea to determine whether he understands the nature of the charges to which
he is pleading. Bryant, 102 Nev. at 271, 721 P.2d at 367. A court may not rely simply on a
written plea agreement without some verbal interaction with a defendant. Id. Thus, a
“colloquy” is constitutionally mandated, and a “colloquy” is but a conversation in a formal
setting, such as that occurring between an official sitting in judgment of an accused at plea.

See Id. However, the court need not conduct a ritualistic oral canvass. State v. Freese, 116

Nev. 1097, 13 P.3d 442 (2000). The guidelines for voluntariness of guilty pleas “do not require
the articulation of talismanic phrases,” but only that the record demonstrates a defendant

entered his guilty plea understandingly and voluntarily. Heffley v. Warden, 8% Nev. 573, 575,
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516 P.2d 1403, 1404 (1973); See aiso Brady v. United States, 397 U.S. 742, 747-48, 90 S. Ct.
1463, 1470 (1970).

Here, Petitioner fails to provide sufficient factual support to show that Yi Zheng
coerced him into entering the GPA. Petitioner only makes the naked assertion that Yi Zheng

manipulated him into entering the GPA. See Petition, at 9.

However, the record belies Petitioner’s claim. On November 9, 2020, Petitioner was
canvassed and entered a guilty plea. At no time did Petitioner raise his allegation that counsel
was supposedly coercing him into entering a guilty plea.

Moreover, on November 17, 2020, the district court thoroughly canvassed Petitioner:

THE COURT: Okay. I do have a guilty plea agreement which was
filed in open court just a few seconds ago indicating that you had
agreed to plead guilty to committing the crime of Count 1,
Invasion of the Home, a Category B Felony in violation of NRS
205.061. Sir, did you sign this agreement?

DEFENDANT: Yes, Your Honor.

THE COURT: Prior to signing the agreement, did you have an
opportunity to review the agreement? Did you review it and
understand the terms?

DEFENDANT: Yes, Your Honor,

THE COURT: Is anyone forcing you to plead guilty?
DEFENDANT: No, Your Honor.

THE COURT: You're pleading guilty of your own free will?
DEFENDANT: Yes, Your Honor.

THE COURT: Okay. And just so that I am clear because we
couldn’t hear that well, sir, did you have an opportunity to review
the guilty plea agreement? Did you review it and understand the
terms?

DEFENDANT: Yes, Your Honor.

THE COURT: All right. Is anyone forcing you to plead guilty?
DEFENDANT: No, Your Honor.

THE COURT: You're pleading guilty of your own free will?
DEFENDANT: Yes, Your Honor.

Hearing Transcript March 13, 2018, at 3-5.
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As indicated above, the district court specifically inquired if Petitioner was giving his
plea freely and voluntarily. Petitioner replied in the affirmative and failed to claim Yi Zheng
manipulated Petitioner into accepting the GPA. District court specifically inquired if anyone
made any threats to force him into entering the GPA. Petitioner replied in the negative and
again failed to claim Yi Zheng manipulated Petitioner into accepting the GPA.

Additionally, at no time did Yi Zheng represent Petitioner. Petitioner’s claim stems
from his justice court case — 17F21598X — where John Momot, not Yi Zheng, represented
Petitioner. The only time Yi Zheng interacted with Petitioner regarded his justice court case,
is on January 10, 2018, when Yi Zheng appeared for John Momot to confirm John Momot as
attorney of record and appeared for initial appearance. See Memorandum, at 86.

Also, McAmis represented Petitioner during entry of plea in the instant case. McAmis
was the attorney on record that engaged in negations and helped form the plea agreement, not
Yi Zheng. Petitioner admits this in his petition. See Petition, at 8A-8B.

Lastly, on March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement.
On August 6, 2019, district court held the guilty plea agreement to be valid. Petitioner raised
various claims on direct appeal. None of which was the claim Petitioner did not enter into the
GPA freely, knowingly, and voluntarily. All the alleged facts were available to Petitioner at
the time of appeal. However, Petitioner failed to raise said claim and does not explain why.

Petitioner's claim is belied by the record. Therefore, Petitioner’s claim is DENIED.

e. Petitioner’s Claim that District Court Abused its Discretion by Denying
Petitioner’s Motion to Withdraw Plea is Barred Under Law of the Case
Doctrine

Petitioner claims district court abused its discretion when the court denied Petitioner’s
motion to withdraw plea. However, Petitioner's claim is barred under the Law of the Case
Doctrine.

Under the doctrine of the law of the case, issues previously decided by an appellate
court may not be reargued in a habeas petition. See George v. State, 125 Nev. 1038, 281 P.3d
1175 (2009) (citing Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975)). When the appellate court

rules on the merits of a matter, the ruling becomes the law of the case, and the issue will not
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be revisited. See Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); See also
Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v. Warden, 109 Nev.
952, 860 P.2d 710 (1993).

A petitioner cannot avoid the doctrine of the law of the case by a more detailed and
precisely focused argument. Hall, 91 Nev. at 316, 535 P.2d at 798-99. See also Pertgen v.
State, 110 Nev. 557, 557-58, 875 P.2d 316, 362 (1994). However, the "doctrine of the law of
the case is not absolute,” and the appellate court has the discretion to revisit the wisdom of its
legal conclusions if the court "determines that such action is warranted.” Bejarano v. State,

122 Nev. 1066, 1074, 146 P.3d 265, 271 (2006).

Petitioner brought this same claim on direct appeal. Here, the Nevada Court of Appeals
held that district court "did not abuse its discretion by denying this claim." Dorsey v. State,
Docket No. 79845-COA (Order of Affirmance, January 8, 2021). The above ruling is the law

of the case and Petitioner may not reargue this claim in his habeas petition. Therefore,
Petitioner’s claim is DENIED.
II. PETITIONER FAILED TO ESTABLISH CUMULATIVE ERROR

Petitioner argues that the cumulative effect of all the errors entitles Petitioner to

reversal. See Petition, at 12. Petitioner’s ¢laim fails.

The Nevada Supreme Court has not endorsed applying its direct appeal cumulative

error standard to the post-conviction Strickland context. McConnell v. State, 125 Nev. 243,

259,212 P.3d 307, 318 (2009). Nor should cumulative error apply on post-conviction review.
Middieton v. Roper, 455 F.3d 838, 851 (8th Cir. 2006), cert. denied, 549 U.S. 1134, 1275 S.

Ct. 980 (2007) (“a habeas petitioner cannot build a showing of prejudice on series of errors,
none of which would by itself meet the prejudice test.”).

Even if applicable, a finding of cumulative error in the context of a Strickland claim is
extraordinarily rare and requires an extensive aggregation of errors. See, ¢.g., Harris By and

through Ramseyer v. Wood, 64 F.3d 1432, 1438 (9th Cir. 1995). In fact, logic dictates that

there can be no cumulative error where the petitioner fails to demonstrate any single violation

of Strickland. See Turner v. Quarterman, 481 F.3d 292, 301 (5th Cir. 2007) (“where individual
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allegations of crror are not of constitutional stature or are not errors, there is ‘nothing to
cumulate.””) {quoting Yohey v. Collins, 985 F.2d 222, 229 (5th Cir. 1993)); Hughes v. Epps,
694 F.Supp.2d 533, 563 (N.D. Miss. 2010) (citing Leal v. Dretke, 428 F.3d 543, 552-53 (5th

Cir. 2005)). Since Petitioner has not demonstrated any claim warranting relief under
Strickland, there are no errors to cumulate.

Under the doctrine of cumulative error, “although individual errors may be harmless,
the cumulative effect of multiple errors may deprive a defendant of the constitutional right to
a fair trial.” Pertgen v. State, 110 Nev. 554, 566, 875 P.2d 361, 368 (1994) (citing Sipsas v.
State, 102 Nev. 119, 716 P.2d 231 (1986)); See aiso Big Pond v. State, 101 Nev. 1, 3,692 P.2d

1288, 1289 (1985). The relevant factors to consider in determining “whether error is harmless
or prejudicial include whether ‘the issue of innocence or guilt is close, the quantity and
character of the error, and the gravity of the crime charged.”” Id., 101 Nev. at 3, 692 P.2d at
1289,

Here, Petitioner failed to show cumulative error because there were no errors to
cumulate. Petitioner failed to show how any of the above claims constituted ineffective
assistance of counsel. Instead, all of Petitioner’s claims are either belied by the record,
meritless, or otherwise outside the scope of habeas review. Additionally, given the evidence
of Petitioner’s guilt, any claim that he would have been acquitted had these “errors” not
occurred fails. Therefore, Petitioner’s claim is DENIED.

III. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing in his memorandum of point and authorities.
See memorandum, at 37-38. However, Petitioner is not entitled to an evidentiary hearing,

Under NRS 34.770, a petitioner is entitled to an evidentiary hearing when a judge
reviews all supporting documents filed and determines that a hearing is necessary to explore
the specific facts alleged in the petition. An evidentiary hearing is unnecessary if a petition can
be resolved without expanding the record. Marshall v. State, 110 Nev. 1328, 885 P.2d 603
(1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A petitioner is entitled

to an cvidentiary hearing if his petition is supported by specific factual allegations, which if
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true, would entitle him to relief unless the factual allegations are repelled by the record. See
Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove, 100 Nev. at 503, 686 P.2d at
225 (holding that “[a] defendant secking post-conviction relief is not entitled to an evidentiary
hearing on factual allegations belied or repelled by the record”). It is improper to hold an
evidentiary hearing simply to make a complete record. See State v. Eighth Judicial Dist. Court,
121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered itself the

‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a record as
possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 562, U.S. 86, 105, 131 S. Ct. 770, 788 (2011). Although

courts may not indulge post hoc rationalization for counsel’s decision-making that contradicts
the available evidence of counsel’s actions, neither may they insist counsel confirm every
aspect of the strategic basis for his or her actions. Id. There is a “strong presumption” that
counsel’s attention to specific issues to the exclusion of others reflects trial tactics rather than
“sheer neglect.” Id. (citing Yarborough, 540 U.S. 1, 124 S, Ct. 1). Strickland calls for an
inquiry into the objective reasonableness of counsel's performance, not counsel's subjective
state of mind. 466 U.S. at 688, 104 S. Ct. at 2065.

Here, Petitioner is not entitled to an evidentiary hearing. Petitioner's claims are belied
by the record, meritless, or capable of being addressed by the current record. There is no need
to expand the record, and an evidentiary hearing is not warranted in the instant case. Therefore,
Petitioner’s request for an evidentiary hearing is DENIED

/1

/1

/1

/1

/1

/1
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ORDER

Therefore, it is HEREBY ORDERED that Petitioner's Petition for Post-conviction
Relief shall be, and it is, hereby DENIED.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

/s/ John Niman

’

Dated this 20th day of October, 2021

T%TCT TDGE

NH

DB8 25B D072 98FB
Jacqueline M. Bluth
District Court Judge

JOHN NIMAN
Deputy District Attorney
Nevada Bar #14408
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DISTRICT COURT
CLARK COUNTY, NEVADA
State of Nevada CASE NO: C-17-323324-1
VS DEPT. NO. Department 6

Denzel Dorsey

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date:; 10/20/2021

Steve Wolfson PDMotions@clarkcountyda.com
Keith Brower BrowerLawOffice@aol.com
Carl Amold, Esq. carl@jharmonlaw.com

Noemy Marroquin noemy@jharmonlaw.com

Gary Modafferi modafferilaw@gmail.com
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
DENZEL DORSEY,

Plaintiff(s),
V8.
BRIAN E. WILLIAMS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s). Denzel Dorsey
2. Judge: Jacqueline M. Bluth
3. Appellant(s). Denzel Dorsey
Counsel:

Denzel Dorsey #1099468

P.O. Box 650

Indian Springs, NV 89070
4. Respondent (s): Brian E. Williams
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-21-839313-W -1-

Case Number: A-21-839313-W
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Electronically Filed
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Steven D. Grierson
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: August 11, 2021
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: Yes
Supreme Court Docket Number(s): 83644
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 21 day of October 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Denzel Dorsey

A-21-839313-W -2-
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Electronically Filed
10/25/2021 1:11 PM
Steven D. Grierson

CLERK OF THE CO!

DISTRICT COURT
CLARK COUNTY, NEVADA
DENZEL DORSEY,
Case No: A-21-839313-W
Petitioner,
Dept No: VI
vS.
BRIAN E. WILLIAMS,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on October 20, 2021, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on October 25, 2021,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Ingrid Ramos
Ingrid Ramos, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

L hereby certify that on this 25 day of October 2021, I served a copy of this Notice of Entry on the
following:

By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

The United States mail addressed as follows:
Denzel Dorsey # 1099468
P.O. BOX 650
Indian Springs, NV 89070

/s/ Ingrid Ramos
Ingrid Ramos, Deputy Clerk

Case Number: A-21-839313-W
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FFCO

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- CASE NO:
DENZEL DORSEY, .
#2845569 DEPT NO:

Defendant.

Electronically Filed
10/20/2021 304 PM |

CLERK OF THE COURT

A-21-839313-W
C-17-323324-1

VI

FINDINGS OF FACT, CONCLUSION OF LAW, AND ORDER
DATE OF HEARING: September 23, 2021

TIME OF HEARING: 11:00 AM

THIS CAUSE having come on for hearing before the Honorable JOE HARDY, District

Judge, on the 23rd day of September 2021, the Petitioner not present, and representing himself,
the Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and
through ALICIA ALBRITTON, Chief Deputy District Attorney, and the Court having

considered the matter, including briefs, transcripts, and/or documents on file herein, now,

therefore, the Court makes the following findings of fact, conclusions of law and order

/1
/1
/1
/1
/1
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PROCEDURAL HISTORY

On November 28, 2016, Denzel Dorsey (“Petitioner”) was arrested for Attempt
Invasion of the Home and Malicious Destruction of Property. On December 19, 2016,
Petitioner arraigned in justice court — case number 16FH2022X. On December 19, 2016, and
justice court scheduled a preliminary hearing for February 15, 2017. Preliminary hearing
continued to March 30, 2017. On May 2, 2017, after the preliminary hearing, Petitioner bound
over to district court.

On May 9, 2017, State charged Petitioner by way of information. State charge Petitioner
with, count one (1) Invasion of the Home (Category B Felony — NRS 205.067 — NOC 50435);
and count two (2) Malicious Destruction of Property (Gross Misdemeanor — NRS 206.310,
193155 — NOC 50905). On May 9, 2017, State filed A Notice of Intent to Seek Punishment as
a Habitual Criminal under NRS 207.010(1).

On May 15, 2017, Petitioner pled not guilty and waived his speedy trial right. District
court set trial for September 11, 2017. On September 7, 2017, district court reset the trial to
December 4, 2017. On November 29, 2017, Petitioner’s counsel — Keith Brower — filed a
Motion to Withdraw Due to Conflict. On November 30, 2017, district court granted said
motion.

On January 16, 2018, Caitlyn McAmis (“McAmis”) confirmed as counsel. District
court reset trial to April 23, 2018. On March 13, 2018, Petitioner entered a guilty plea to count
one {1) Invasion of the Home (Category B Felony — NRS 205.067 — NOC 50435). Defendant
signed the guilty plea agreement, which stated inter alia :

The State will retain the right to argue. Additionally, the State
agrees not to seek habitual criminal treatment. Further, the State
will not oppose dismissal of Count 2 and Case no. 17F21598X
after rendition of sentence. The State will not oppose standard bail
after entry of plea. However, if I fail to go to the Division of Parole
and Probation, fail to appear at any future court date or am arrested
for any new offenses, I will stipulate to habitual criminal
treatment, to the fact that 1 have the requisite priors and to a
sentence of sixty (60) to one hundred fifty (150) months in the
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Nevada Department of Corrections. Additionally, I agree to pay
full restitution including for cases and counts dismissed.

On March 13, 2018, pursuant to the terms of the agreement, district court released
Petitioner on standard bail. District Court set sentencing for July 17, 2018. On April 26, 2018,
Petitioner filed a Motion to Place on Calendar to Address Custody Status and Hold. On May
8, 2018, district court reset sentencing to June 5, 2018; district court did not remand Petitioner.

On June 5, 2018, at the time of sentencing, Petitioner notified district court that he
wished to withdraw his guilty plea and dismiss McAmis as counsel. On June 6, 2018,
Petitioner filed a pro per Motion to Dismiss Counsel and a Motion to Withdraw Plea. On June
12, 2018, district court granted Petitioner’s Motion to Dismiss Counsel. On June 28, 2018,
district court continued all matters to July 17, 2018. On July 3, 2018, State filed an Opposition
to Petitioner’s Motion to Withdraw Plea.

On July 17, 2018, district court issued a bench warrant. Petitioner failed to appear
because Petitioner had been arrested in California for Receiving Stolen Property. On July 24,
2018, Petitioner’s newly retained counsel — Carl Arnold — filed a Motion to Quash Bench
Warrant. On July 31, 2018, district court denied Petitioner’s motion.

On November 8, 2018, Petitioner appeared in custody on the bench warrant return.
District court reset the sentencing hearing on November 27, 2018. On November 27, 2018,
newly retained counsel — Gary Modafferi — appear for Petitioner. District Court reset the
sentencing hearing on December 13, 2018,

On December 5, 2018, Petitioner filed Motion for Expert Services (Investigator)
pursuant to Widdis. On January 9, 2019, district court granted the motion. On January 17,
2019, district court confirmed the investigator would only be working on information related
to a Motion to Withdraw Guilty Plea. District court reset the sentencing hearing to February
19, 2019.

On February 15, 2019, Petitioner filed a Motion to Withdraw Guilty Plea. On February
19, 2019, district court reset sentencing to March 26, 2019, so that State could file an
opposition to Petitioner’s Motion to Withdraw Guilty Plea. On February 21, 2019, State filed
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a Notice of Intent to Seck Punishment as a Habitual Criminal. On March 19, 2019, State filed
an Opposition to Petitioner’s Motion to Withdraw Guilty Plea. On March 28, 2019, Petitioner
filed a Reply to State’s Opposition to Motion to Withdraw Guilty Plea.

On May 28, 2019, and July 11, 2019, district court held an evidentiary hearing on
Petitioner’s Motion to Withdraw his Plea. On August 6, 2019, district court denied Petitioner’s
Motion to Withdraw Plea. On August 7, 2019, district court issued Notice of Entry of Order.

On October 3, 2019, district court sentenced Petitioner pursuant to small habitual status.
District court sentenced Petitioner to count one (1) sixty {(60) to one-hundred-fifty (150)
months in the Nevada Department of Corrections. Petitioner received four-hundred-twenty-
three (423) days for credit time served. District court further ordered count two (2) dismissed.
On October 9, 2019, district court filed the Judgement of Conviction ("JOC").

On October 15, 2019, Petitioner filed Notice of Appeal — through Terrance Jackson.
On January 8, 2021, the Nevada Court of Appeals Affirmed Petitioner’s conviction. On
February 3, 2021, the Nevada Supreme Court issued the Remittitur. On August 11, 2021,
Petitioner filed the instant pro per Petition for Writ of Habeas Corpus.

STATEMENT OF FACTS

Defendant’s Supplemental Pre-Sentence Investigation Report (“PSI”) filed September
23, 2019, provided a recitation of the facts of the subject offenses:

On November 28, 2016, an officer responded to a local
residence in reference to a Aome invasion. Upon arrival, the officer
met the one of the residents of the house, who advised the officer
that a male, later identified as the defendant, Denzel Dorsey,
punched a hole in the glass door window. Mr, Dorsey proceeded
to place his hand through the hole and unlock the deadbolt on the
door. The resident then ran to the door and locked the deadbolt
back. Mr. Dorsey, realized someone was home, fled the scene in a
vehicle parked in front of the residence. The officer spoke made
contact with the owner of the residence, the victim, who advised
that she would like to press charges against Mr. Dorsey.

A records of the vehicle revealed that it had been rented
from a local car rental agency. A detective responded to the rental
agency and was advised that the vehicle was equipped with a GPS

4
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Tracker. The travel history of the vehicle confirmed that [the]
vehicle was present at the time of the aforementioned incident.
Detectives located the vehicle and made contact with Mr. Dorsey,
the driver, and another male as they exited the vehicle. The
detective attempted to speak with Mr. Dorsey and the male. Both
were uncooperative, denied being in the vehicle, and provided
fictitious names. When Mr. Dorsey was advised that he was being
charged with home invasion, Mr. Dorsey looked down and
stated[,] "Ah shit." Mr. Dorsey was observed to be wearing a coat
with fresh tears on it, and he had fresh cuts on his right hand. A
search incident to arrest located the key to the vehicle in Mr.
Dorsey's right pocket along with a glove with fresh blood on it. A
search of the vehicle located three prescription muscle relaxers, a
package of ziplock baggies, a prescription bottle for Oxycodone
with another individual's name imprinted on it, [] several pieces of
miscellancous jewelry, and a glove matching the one retrieved
from Mr. Dorsey's pocket.

Based on the above facts, Mr. Dorsecy was arrested,
transported to the Henderson Detention Center [,]Jand booked
accordingly.

DECISION
1. Petitioner Claims are Qutside the Scope of Writ, and Petitioner Failed to
Establish Good Cause and a Showing of Prejudice

Petitioner makes a series of claims, listed in his petition, that are outside the scope of
habeas review. See Petition, at 6-12. Additionally, Petitioner failed to establish good cause and
a showing of prejudice to overcome the mandatory procedural bars.

Pursuant to NRS 34.810, “[t]he court shall dismiss a petition if the court determines
that [the] conviction was upon a plea of guilty . . . and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly entered or that the plea was entered
without effective assistance of counsel." NRS 34.810(1)(a). Petitioner may only escape these
procedural bars if he meets the burden of establishing good cause and prejudice. See NRS
34.810(3). Where a petitioner does not show good cause for failure to raise claims of error
upon direct appeal, the district court is not obliged to consider them in post-conviction
proceedings. Jones v. State, 91 Nev. 416, 536 P.2d 1025 (1975).

Additionally, “challenges to the validity of a guilty plea and claims of ineffective

assistance of trial and appellate counsel must first be pursued in post-conviction

5
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proceedings. ... [A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47, 29 P.3d 498, 523 (2001).

To avoid procedural default, under NRS 34.810(3)(a), Petitioner has the burden of
pleading and proving specific facts that demonstrate good cause for his failure to present his
claim in an earlier proceedings or to otherwise comply with the statutory requirements, and
that Petitioner will be unduly prejudiced if the petition is dismissed. See Hogan v. Warden,
109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep't of Prisons, 104
Nev. 656, 659, 764 P .2d 1303, 1305 (1988). "A court must dismiss a habeas petition if it

presents claims that either were or could have been presented in an earlier proceeding, unless
the court finds both cause for failing to present the claims earlier or for raising them again and
actual prejudice to the petitioner." Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523
(2001} (emphasis added).

"To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule." Clem v. State, 119
Nev. 615,621, 81 P.3d 521,525 (2003) {emphasis added); See also Hathaway v. State, 119
Nev. 248, 25 1, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. "A

qualifying impediment might be shown where the factual or legal basis for a claim was not
reasonably available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court
continued, "appellants cannot attempt to manufacture good cause.” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability
of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012).
Any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)a).
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To establish prejudice, a Petitioner must show "not merely that the errors of [the
proceedings| created [the| possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the State’s proceedings with [an] error of constitutional

dimensions." Hogan v. Warden, 109 Nev. 952,960, 860 P.2d 710,716 (1993) (quoting United

States v. Frady. 456 U.S. 152, 170, 102 S. Ct. I 584, 1 596 (1982)). Bare and naked allegations
are insufficient to warrant post-conviction relief, nor are those belied and repelled by the

record. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’

when it is contradicted or proven to be false by the record as it existed at the time the claim
was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

Petitioner failed to address good cause to overcome the mandatory procedural bar.
Indeed, Petitioner cannot, since the applicable law and facts were all available when he pled
guilty. Additionally, Petitioner failed to show that an impediment external to the defense
prevented him from raising these claims in an earlier proceeding and offers no excuse for his
failure to raise said issues there. As such, Petitioner does not show good cause, or show any

prejudice to overcome the procedural bars. Therefore, the instant Petition is DENIED.

a. Petitioner’s In-Court Identification Claim is OQutside the Scope of Habeas
Review

Petitioner claims the justice court erred in allowing the Kevin Narazeno (“Victim”) of
the home invasion to make an in-court identification of Petitioner — during the preliminary
hearing — after State allegedly engaged in witness tampering by suggesting to Victim that
Petitioner was the suspect of the home invasion. See Petition, at 6-6A. However, pursuant to
NRS 34.810, Petitioner’s claim is outside the scope of habeas review.

On March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement. On
August 6, 2019, district court held the guilty plea agreement to be valid.

Petitioner raised various claims on direct appeal. None of which was the claim that
State improperly suggested to Victim that the home invasion suspect was the Petitioner.
Petitioner's claim that without the allegedly improper in-court identification, there would not

have been enough evidence to establish probable cause to bind Petitioner over to district court
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should have been raised in a pre-trial petition of writ of habeas corpus. However, Petitioner
did not file a pre-trial writ.

In any event, Petitioner misconstrues the facts surrounding the alleged witness
tampering. During the preliminary hearing, State asked several times if the Victim noticed

anyone in court like the description given of the suspect. Preliminary Hearing (“PH™), at 11-

13. Victim was not sure. PH, at 12, Only after Petitioner removed his glasses and the State
direct the witness if "he look[ed] familiar,” did Victim respond, "Yes, I think so . . . Yes.
Without the glasses.” PH, at 12-13. At no time did State inform Victim to answer in the
affirmative or informed Victim that the Petitioner was the suspect from the home invasion.

Additionally, all the facts were available to Petitioner at the time of appeal. Petitioner
failed to raise said claim and does not explain why. Therefore, Petitioner's claim is outside the
scope of habeas review and is DENIED.

b. Petitioner’s Brady Claim is Qutside the Scope of Habeas Review

Petitioner claims State failed to hand over the clothing apparel described in the incident
report. See Petition, at 7. According to Petitioner, this failure amounts to a Brady violation.
Petitioner’s claim is outside the scope of habeas review.

Brady and its progeny require a prosecutor to disclose evidence favorable to the defense
when that evidence is material either to guilt or to punishment. See Mazzan v. Warden, 116

Nev. 48, 66, 993 P.2d 25 (2000); See also Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d

687 (1996). “[T]here are three components to a Brady violation: (1) the evidence at issue is
favorable to the accused; (2) the evidence was withheld by the state, either intentionally or
inadvertently; and (3) prejudice ensued, i.¢., the evidence was material.” Mazzan 116 Nev. at
67. “Where the state fails to provide evidence which the defense did not request or requested
generally, it is constitutional error if the omitted evidence creates a reasonable doubt which
did not otherwise exist. In other words, evidence is material if there is a reasonable probability
that the result would have been different if the evidence had been disclosed.” Id. at 66 (internal
citations omitted). “In Nevada, after a specific request for evidence, a Brady violation is

material if there is a reasonable possibility that the omitted evidence would have affected the
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outcome. Id. {(citing Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 692 (1996)); See
also Roberts v. State, 110 Nev. 1121, 1132, 881 P.2d 1, 8 (1994).

“The mere possibility that an item of undisclosed information might have helped the
defense, or might have affected the outcome of the trial, does not establish ‘materiality’ in the

constitutional sense.” United States v. Agurs, 427 U.S. 97, 108, 96 S.Ct. 2392, 2399-400

(1976). Favorable evidence is material, and constitutional error results, “if there is a
reasonable probability that the result of the proceeding would have been different.” Kyles v.
Whitley, 514 U.S. 419, 433-34, 115 S.Ct. 1555, 1565 (1995) (citing U.S. v. Bagley, 473 U.S.
667, 682, 105 S.Ct. 3375, 3383 (1985)). A reasonable probability is shown when the
nondisclosure undermines confidence in the outcome of the trial. Kyles at 434, 115 S.Ct. at
1565.

Due Process does not require simply the disclosure of “exculpatory” evidence.
Evidence must also be disclosed if it provides grounds for the defense to attack the reliability,
thoroughness, and good faith of the police investigation or to impeach the credibility of the
State’s witnesses. See Kyles 514 U.S. at 442, 445-51, 1115 8. Ct. 1555 n. 13. Evidence cannot
be regarded as “suppressed” by the government when the defendant has access to the evidence

before trial by the exercise of reasonable diligence. United States v. White, 970 F.2d 328, 337

(7" Cir. 1992). “Regardless of whether the evidence was material or even exculpatory, when
information is fully available to a defendant at the time of trial and his only reason for not
obtaining and presenting the evidence to the Court is his lack of reasonable diligence, the

defendant has no Brady claim.” United States v. Brown, 628 F.2d 471, 473 (5 Cir. 1980).

“While the [United States] Supreme Court in Brady held that the [g]overnment may not
properly conceal exculpatory evidence from a defendant, it does not place any burden upon
the [glovernment to conduct a defendant’s investigation or assist in the presentation of the
defense’s case.” United States v. Marinero, 904 F.2d 251, 261 (5* Cir. 1990); accord United
States v. Pandozzi, 878 F.2d 1526, 1529 (1% Cir. 1989); United States v. Meros, 866 F.2d 1304,

1309 (11" Cir. 1989). When defendants miss the exculpatory nature of documents in their
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possession or to which they have access, they cannot miraculously resuscitate their defense
after conviction by invoking Brady. White 970 F.2d at 337.

The Nevada Supreme Court has followed the federal line of cases in holding that Brady
does not require the State to disclose evidence available to the defendant from other sources
or defense counsel could have independently obtained through a diligent investigation. See

Steese v. State, 114 Nev. 479, 495, 960 P.2d 321, 331 (1998). In Steese, the undisclosed

information stemmed from collect calls that the defendant made.

Here, on March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement.
On August 6, 2019, district court held the guilty plea agreement to be valid. Petitioner raised
various claims on direct appeal. None of which was the claim State allegedly withheld Brady
material. All of the alleged facts were available to Petitioner at the time of appeal. However,
Petitioner failed to raise said claim and does not explain why.

Additionally, the apparel worn by the suspect — a torn dress coat — described in the
incident report is not Brady material. There is nothing regarding the dress coat that would
explain away the charge of a home invasion. Additionally, Petitioner does not explain how the
dress coat 1s exculpatory or how it would have affected the negations. If anything, the lack of
the dress coat would hamper State's presentation of the case — if that.

In any event, Victim identified Petitioner as the person who tried to gain entrance to his
residence, and State could place Petitioner at the crime scene via GPS. Thus, the dress coat is
an insignificant piece of identification evidence.

Lastly, when Petitioner entered the guilty plea agreement, he knew what he was wearing
during the home invasion; thus, Petitioner's claim is irrelevant. Therefore, Petitioner's claim is

outside the scope of habeas review and is DENIED.

¢. Petitioner’s Claim of Ineffective Assistance of Counsel Claims is Qutside
the Scope of Habeas Review and are Meritless

Petitioner claims (i) Keith Brower (“Brower”) provided ineffective assistance counsel
by failing to object to State’s alleged witness tampering of Victim and failure to obtain

inculpatory photos and physical evidence during the preliminary hearing, (i1} McAmis

10
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provided ineffective assistance of counsel by failing to investigate Petitioner's case properly,
and (ii1) Terrence Jackson {“Jackson”) provided ineffective assistance of counsel on appeal by
failing to raise a series of claims. See Petition, at 8D.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his

defense.” The United States Supreme Court has long recognized that “the right to counsel is

the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a petitioner must prove
they were denied “reasonably effective assistance” of counsel by satisfying the two-prong test
of Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138,
865 P.2d at 323. Under the Strickland test, a petitioner must show first that his counsel's
representation fell below an objective standard of reasonableness and second, that, but for
counsel's errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“|There is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the [petitioner|
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the petitioner has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Moreover, the role of the court is “not to pass upon the merits of the action[s]| not taken

[by trial counsel] but to determine whether, under the particular facts and circumstances of the

11

199




O 1 SN kW N

[ T N TR N TN N5 TN N5 TN NG TN N N S TN N5 JN S Sy GU Sy G S OSSO GO U GO GO et
o o R = 4 TR - S N e o e - V. N S L =]

case, trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94 Nev.

671, 675, 584 P.2d 708, 711 (1978). Further, the court should not “second guess reasoned
choices between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Donovan, 94 Nev. at 675 (emphasis added) (quoting Cooper v.
Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)). To be effective, the Constitution “does not

require that [trial] counsel do what is impossible or unethical. If there is no bona fide defense
to the charge, counsel cannot create one and may disserve the interests of his client by
attempting a useless charade.” U.S. v. Cronic, 466 U.S. 648, 657, 104 S. Ct. 2039, 2046 (1984).
Additionally, counsel cannot be ineffective for failing to make futile objections or arguments.
See Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by [trial] counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); See also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). Therefore, the court must “judge the reasonableness of [trial] counsel's
challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

When a conviction is the result of a guilty plea, a defendant must show that there is a
“reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 370
(1985) (emphasis added); See also Kirksey v. State, 112 Nev. 980, 988, 923 P.2d 1102, 1107
(1996); Molina v. State, 120 Nev. 185, 190-91, 87 P.3d 533, 537 (2004). Additionally, a

petitioner who contends his attorney was ineffective because he did not investigate adequately
must show how a better investigation would have resulted in a more favorable outcome.

Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). Moreover, bare and naked

12
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allegations are insufficient to warrant post-conviction relief, nor are those belied and repelled
by the record. Hargrove, 100 Nev. at 502, 686 P.2d at 225.
Additionally, “[P]etitioner must prove the disputed factual allegations underlying his

ineffective-assistance claim by a preponderance of the evidence.” Means v. State, 120 Nev.

1001, 1012, 103 P.3d 25, 33 (2004). Furthermore, claims of ineffective assistance of counsel
asserted in a petition for post-conviction relief must be supported with specific factual

allegations, which would entitle the petitioner to relief if true. See Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984). Bare and naked allegations are not sufficient, nor are
those belied and repelled by the record. Id. NRS 34.735(6) states in relevant part, “[petitioner]
must allege specific facts supporting the claims in the petition[.] . . . Failure to allege specific
facts rather than just conclusions may cause your petition to be dismissed.” {(emphasis added).
“A claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at

the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

i. Petitioner’s Claim of Ineffective Assistance of Counsel regarding
Keith Brower is Qutside the Scope of Habeas Review and is Meritless

Petitioner claims Brower failed to object at the preliminary hearing when State
allegedly directing Victim to identify Petitioner as the suspect of the home invasion.
Additionally, Petitioner claims Brower failed to obtain “any of the inculpatory evidence” used
during the preliminary hearing. Petitioner’s claims are outside the scope of habeas review and
are meritless.

Petitioner fails to demonstrate how counsel’s failure to object during the preliminary
hearing shows with a reasonable probability that Petitioner would not have plead guilty
pursuant to his guilty plea agreement. Additionally, in so far as Petitioner’s inculpatory
evidence claims. Petitioner does not explain how having the physical inculpatory evidence
would have shown with a reasonable probability that Petitioner would have asserted his right
to trial.

Also, Petitioner — without meaningful delineation — fails to describe what inculpatory

evidence he is referencing. Petitioner makes a meritless — and convoluted — assertion that

13
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somechow the inculpatory evidence could have been used to Petitioner’s benefit during cross-
examination. Thus, it would have acted as exculpatory evidence that somehow shows with a
reasonable probability that Petitioner would not have plead guilty.

However, such a claim is meritless and counterintuitive. Inculpatory evidence does not
act on mathematic principles of multiplication where multiple pieces of inculpatory evidence
multiplied by each other somehow converts to exculpatory evidence, which then demonstrates
with a reasonable probability that Petitioner would have asserted his right to trial. If anything,
it supports the conclusion that Petitioner would have been incentivized to enter negotiations
and ultimately enter into a guilty plea agreement —which is what occurred here.

Petitioner’s claim is outside the scope of habeas review and is meritless. Therefore,

Petitioner’s claim is DENIED.
ii. Petitioner’s Claim of Ineffective Assistance of Counsel regarding
Caitlyn McAmis is OQutside the Scope of Habeas Review and is

Meritless

Petitioner claims McAmis failed to investigate Petitioner's case properly. Petitioner's
claim is outside the scope of habeas review and is meritless.

Here, Petitioner does not provide sufficient facts to support his claims that counsel
failed to investigate the case adequately. If anything, Petitioner provides sufficient facts
showing McAmis effectively investigated Petitioner's case via working on a global resolution
for Petitioner — which was ultimately successful. See Petition, at 8C.

In any event, Petitioner does not show what the investigation could have discovered
that would have prevented him, with a reasonable probability, from entering into the GPA,
nor what an investigation would have produced. See Molina v. State, 120 Nev. 185, 192, 87
P.3d 533, 538 (2004).

As indicated above, Petitioner cannot demonstrate he would have plead not guilty but
for McAmis failing to conduct a proper pre-trial investigation. Here the district court
thoroughly canvassed Petitioner. At no point during the canvass did Petitioner claim Counsel
was coercing Petitioner into accepting the GPA. Additionally, McAmis withdrew from

Petitioner’s case before Petitioner plead guilty — Gary Modafferi was the attorney on record

14
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when Petitioner plead guilty. Moreover, the GPA — signed by Petitioner — indicated that he
was "satisfied with the services provided by my attorney." GPA, at 5.
Petitioner’s claim is outside the scope of habeas review and is meritless. Therefore,

Petitioner’s claim is DENIED.
iii. Petitioner’s Claim of Ineffective Assistance of Appellate Counsel is
outside the Scope of Habeas Review

Petitioner claims Jackson failed to raise the above claims on appeal, including “the
courts abuse of discretion in denying [Petitioner’s| motion to withdraw plea, and excluding . .
. statement given by [Petitioner’s] witnesses,” and counsel not properly investigating
Petitioner’s case. See Petition, at 81D, 11. However, Petitioner claims are meritless and belied
by the record.

There is a strong presumption that appellate counsel’s performance was reasonable and
fell within “the wide range of reasonable professional assistance.” United States v. Aguirre,
912 F.2d 555, 560 (2™ Cir. 1990) (citing Strickland v. Washington, 466 U.S. 668, 686, 689,
104 S. Ct. 2052, 2065 (1984)). A claim of in¢ffective assistance of appellate counsel must

satisfy the two-prong test set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923

P.2d 1102, 1114 (1996). In order to satisfy Strickland’s second prong, the petitioner must show
that the omitted issue would have had a reasonable probability of success on appeal. Id.

The professional diligence and competence required on appeal involve "winnowing out
weaker arguments on appeal and focusing on one central issue if possible, or at most on a few

key issues." Jones v. Barnes, 463 U.S. 745, 751-52, 103 8. Ct. 3308, 3313 (1983). In particular,

a “brief that raises every colorable issue runs the risk of burying good arguments . . . in a verbal
mound made up of strong and weak contentions.” Jones, 463 U.S. at 753. Additionally,
appointed counsel does not have a duty to “raise every “colorable” claim suggested by a
client.” Jones, 463 U.S. at 754.

Appellate lawyers are not ineffective when they refuse to follow a “kitchen sink”

approach to the issues on appeals. Howard v. Gramley, 225 F.3d 784, 791 (7th Cir. 2000}). On

the contrary, one of the most critical parts of appellate advocacy is selecting the proper claims

to argue on appeal. Schaff v. Snyder, 190 F.3d 513, 526-27 (7th Cir. 1999). Arguing every
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conceivable point is distracting to appellate judges, consumes space that should be devoted to
developing the arguments with some promise, inevitably clutters the brief with issues that have
no chance because of doctrines like harmless error or the standard of review of jury verdicts,

and is overall bad appellate advocacy. Howard, 225 F.3d at 791.

An appellate counsel deciding not to raise a meritless issue on appeal is not ineffective.

Kirksey v. State, 112 Nev, 980, 998, 923 P.2d 1102, 1114 (1996). To establish prejudice based

on the deficient assistance of appellate counsel, the petitioner must show that the omitted issue
would have had a reasonable probability of success on appeal. See Duhamel v. Collins, 955

F.2d 962, 967 (5th Cir.1992); See also Heath v. Jones, 941 F.2d 1126, 1132 (11th Cir.1991).

In making this determination, a court must review the merits of the omitted claim. Heath, 941
F.2d at 1132,

Appellate counsel may not simply raise appeal issues that have no support in the record;
unsupported arguments and baseless assertions are suitable for summary dismissal. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (“It is appellant’s responsibility to present relevant
authority and cogent argument; issues not so presented need not be addressed by this court.”);
See also NRAP 28(e). Further, claims of ineffective assistance of counsel asserted in a petition
for post-conviction relief must be supported with specific factual allegations, which, if true,
would entitle the petitioner to relief. Hargrove, 100 Nev. at 502, 686 P.2d at 225. “Bare” and
“naked” allegations are not sufficient, nor are those belied and repelled by the record. Id.

Petitioner was informed of his limited right to appeal in his Guilty Plea Agreement. In
relevant part, the Petitioner's guilty plea agreement stated:

WAIVER OF RIGHTS
By entering my plea of guilty, [ understand that I am waiving
and forever giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney,
either appointed or retained, unless specifically reserved in writing
and agreed upon as provided in NRS 174.035(3). I understand this
means [ am unconditionally waiving my right to a direct appeal of this
conviction, including any challenge based upon reasonable
constitutional, jurisdictional, or other grounds that challenge the
legality of the proceedings as stated in NRS 177.015(4). However, 1
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remain free to challenge my conviction through other post-conviction
remedies including a habeas corpus petition pursuant to RNS Chapter
34.

VOLUNTARINESS OF PLEA

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by my
attorney.

Guilty Plea Agreement (“GPA™), at 4-5

Petitioner knew of his limited rights to appeal. The guilty plea agreement demonstrates
said rights were articulated to Petitioner. Petitioner acknowledged that the waiver of rights was
adequately explained to him by counsel. Additionally, Petitioner fails to show that the claims
he sought to appeal even had a reasonable likelihood of success on appeal. In fact, the
ineffective assistance of counsel claims Petitioner argues should have been raised on appeal
are explicitly not permitted to be raised on appeal. “[Clhallenges to the validity of a guilty plea
and claims of ineffective assistance of trial and appellate counsel must first be pursued in post-

conviction proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d

222 (1999)). Therefore, Petitioner’s claims are outside the scope of habeas review.

In any event, Petitioner claims appellate counsel was ineffective because appellate
counsel failed to raise the issue on appeal that district court abused its discretion in not allowing
Petitioner to withdraw his plea. However, appellate counsel did raise this issue on appeal. On
appeal, the Nevada Court of Appeals held the district court “did not abuse its discretion by
denying this claim.” Dorsey v. State, Docket No. 79845-COA (Order of Affirmance, January

8, 2021). Therefore, Petitioner's ¢laim is belied by the record.

Moreover, Petitioner claims regarding the alleged Brady violation and State allegedly
engaging in witness tampering. See Petition, at 8D. Appellate counsel is not required to raise
a meritless issue on appeal. See Kirksey, 112 Nev. at 998, 923 P.2d at 1114. Additionally,
Petitioner does not show the probability of success on appeal. Petitioner only asserts that such

claims would have shown he was innocent without providing any facts to support such a claim.
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As discussed above, the chance of these claims being brought successfully on appeal is
unlikely. First, the Petitioner does not provide what evidence State allegedly withheld.
However, Petitioner claims that a torn dress coat he was wearing while being taken into
custody is somehow exculpatory. As discussed above, the dress coat Petitioner wore at the
time of the home invasion is not exculpatory — there is no rational analysis to be made
showing Petitioner’s dress coat explains away the charges. Therefore, this claim is without
merit.

Additionally, Petitioner's claim of witness tampering is not supported by the record. See
PH, at 11-13. The State only asked open-ended questions. Id. At no point did State direct the
witness to respond in a particular way. Id. In any event, it was only after Petitioner removed
his glasses that Victim could make a positive identification. Id, at 12-13. Therefore, this claim
is without merit.

Lastly, Petitioner does not show what an investigation could have discovered, or the
investigation would have prevented him, with a reasonable probability, from entering into the

GPA. See Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). Neither has Petitioner

shown what an investigation would have produced. Id. As shown above, Petitioner’s claim is

meritless and belied by the record. Therefore, Petitioner’s claim is DENIED.

d. Petitioner’s Claim Counsel Coerced Him into Entering a Guilty Plea
Agreement is Belied by Record

Petitioner claims Yi Zheng coerced Petitioner into entering a GPA. However,
Petitioner's claim is belied by the record. Bare and naked allegations are insufficient to warrant
post-conviction relief, nor are those belied and repelled by the record. Hargrove v. State, 100

Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’ when it is contradicted or proven

to be false by the record as it existed at the time the claim was made.” Mann v. State, 118 Nev.
351, 354, 46 P.3d 1228, 1230 (2002).

Under NRS 176.165, after sentencing, a defendant’s guilty plea can only be withdrawn
to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394

(1990). Manifest injustice does not exist if the defendant entered his plea voluntarily. Baal,
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106 Nev. at 72, 787 P.2d at 394. Additionally, a plea of guilty is presumptively valid, and the
burden is on the defendant to show defendant did not voluntarily enter into the plea. Bryant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citation omitted). A district court may
grant a presentence motion to withdraw a guilty plea for any “substantial reason” if it is “fair

and just.” Molina v. State, 120 Nev. 185, 191, 87 P.3d 533, 537 (2004); See also NRS 176.165.

To determine whether a guilty plea was voluntarily entered, the court will review the
totality of the circumstances surrounding the defendant's plea. Bryant, 102 Nev. at 271, 721
P.2d at 367. Under Wilson v. State, 99 Nev. 362, 367, 664 P.2d 328, 331 (1983), a proper plea

canvass should reflect that:

[TThe defendant knowingly waived his privilege against self-
incrimination, the right to trial by jury, and the right to confront
his accusers; (2) the plea was voluntary, was not coerced, and was
not the result of a promise of leniency; (3) the defendant
understood the consequences of his plea and the range of
punishments; and (4) the defendant understood the nature of the
charge, i.¢., the elements of the crime.

Additionally, the presence and advice of counsel is a significant factor in determining the

voluntariness of a plea of guilty. Patton v. Warden, 91 Nev. 1, 2, 530 P.2d 107, 107 (1975).

This standard requires the court accepting the plea to personally address the defendant
when he enters his plea to determine whether he understands the nature of the charges to which
he is pleading. Bryant, 102 Nev. at 271, 721 P.2d at 367. A court may not rely simply on a
written plea agreement without some verbal interaction with a defendant. Id. Thus, a
“colloquy” is constitutionally mandated, and a “colloquy” is but a conversation in a formal
setting, such as that occurring between an official sitting in judgment of an accused at plea.

See Id. However, the court need not conduct a ritualistic oral canvass. State v. Freese, 116

Nev. 1097, 13 P.3d 442 (2000). The guidelines for voluntariness of guilty pleas “do not require
the articulation of talismanic phrases,” but only that the record demonstrates a defendant

entered his guilty plea understandingly and voluntarily. Heffley v. Warden, 8% Nev. 573, 575,
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516 P.2d 1403, 1404 (1973); See aiso Brady v. United States, 397 U.S. 742, 747-48, 90 S. Ct.
1463, 1470 (1970).

Here, Petitioner fails to provide sufficient factual support to show that Yi Zheng
coerced him into entering the GPA. Petitioner only makes the naked assertion that Yi Zheng

manipulated him into entering the GPA. See Petition, at 9.

However, the record belies Petitioner’s claim. On November 9, 2020, Petitioner was
canvassed and entered a guilty plea. At no time did Petitioner raise his allegation that counsel
was supposedly coercing him into entering a guilty plea.

Moreover, on November 17, 2020, the district court thoroughly canvassed Petitioner:

THE COURT: Okay. I do have a guilty plea agreement which was
filed in open court just a few seconds ago indicating that you had
agreed to plead guilty to committing the crime of Count 1,
Invasion of the Home, a Category B Felony in violation of NRS
205.061. Sir, did you sign this agreement?

DEFENDANT: Yes, Your Honor.

THE COURT: Prior to signing the agreement, did you have an
opportunity to review the agreement? Did you review it and
understand the terms?

DEFENDANT: Yes, Your Honor,

THE COURT: Is anyone forcing you to plead guilty?
DEFENDANT: No, Your Honor.

THE COURT: You're pleading guilty of your own free will?
DEFENDANT: Yes, Your Honor.

THE COURT: Okay. And just so that I am clear because we
couldn’t hear that well, sir, did you have an opportunity to review
the guilty plea agreement? Did you review it and understand the
terms?

DEFENDANT: Yes, Your Honor.

THE COURT: All right. Is anyone forcing you to plead guilty?
DEFENDANT: No, Your Honor.

THE COURT: You're pleading guilty of your own free will?
DEFENDANT: Yes, Your Honor.

Hearing Transcript March 13, 2018, at 3-5.
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As indicated above, the district court specifically inquired if Petitioner was giving his
plea freely and voluntarily. Petitioner replied in the affirmative and failed to claim Yi Zheng
manipulated Petitioner into accepting the GPA. District court specifically inquired if anyone
made any threats to force him into entering the GPA. Petitioner replied in the negative and
again failed to claim Yi Zheng manipulated Petitioner into accepting the GPA.

Additionally, at no time did Yi Zheng represent Petitioner. Petitioner’s claim stems
from his justice court case — 17F21598X — where John Momot, not Yi Zheng, represented
Petitioner. The only time Yi Zheng interacted with Petitioner regarded his justice court case,
is on January 10, 2018, when Yi Zheng appeared for John Momot to confirm John Momot as
attorney of record and appeared for initial appearance. See Memorandum, at 86.

Also, McAmis represented Petitioner during entry of plea in the instant case. McAmis
was the attorney on record that engaged in negations and helped form the plea agreement, not
Yi Zheng. Petitioner admits this in his petition. See Petition, at 8A-8B.

Lastly, on March 13, 2018, Petitioner plead guilty pursuant to a guilty plea agreement.
On August 6, 2019, district court held the guilty plea agreement to be valid. Petitioner raised
various claims on direct appeal. None of which was the claim Petitioner did not enter into the
GPA freely, knowingly, and voluntarily. All the alleged facts were available to Petitioner at
the time of appeal. However, Petitioner failed to raise said claim and does not explain why.

Petitioner's claim is belied by the record. Therefore, Petitioner’s claim is DENIED.

e. Petitioner’s Claim that District Court Abused its Discretion by Denying
Petitioner’s Motion to Withdraw Plea is Barred Under Law of the Case
Doctrine

Petitioner claims district court abused its discretion when the court denied Petitioner’s
motion to withdraw plea. However, Petitioner's claim is barred under the Law of the Case
Doctrine.

Under the doctrine of the law of the case, issues previously decided by an appellate
court may not be reargued in a habeas petition. See George v. State, 125 Nev. 1038, 281 P.3d
1175 (2009) (citing Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975)). When the appellate court

rules on the merits of a matter, the ruling becomes the law of the case, and the issue will not
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be revisited. See Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); See also
Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v. Warden, 109 Nev.
952, 860 P.2d 710 (1993).

A petitioner cannot avoid the doctrine of the law of the case by a more detailed and
precisely focused argument. Hall, 91 Nev. at 316, 535 P.2d at 798-99. See also Pertgen v.
State, 110 Nev. 557, 557-58, 875 P.2d 316, 362 (1994). However, the "doctrine of the law of
the case is not absolute,” and the appellate court has the discretion to revisit the wisdom of its
legal conclusions if the court "determines that such action is warranted.” Bejarano v. State,

122 Nev. 1066, 1074, 146 P.3d 265, 271 (2006).

Petitioner brought this same claim on direct appeal. Here, the Nevada Court of Appeals
held that district court "did not abuse its discretion by denying this claim." Dorsey v. State,
Docket No. 79845-COA (Order of Affirmance, January 8, 2021). The above ruling is the law

of the case and Petitioner may not reargue this claim in his habeas petition. Therefore,
Petitioner’s claim is DENIED.
II. PETITIONER FAILED TO ESTABLISH CUMULATIVE ERROR

Petitioner argues that the cumulative effect of all the errors entitles Petitioner to

reversal. See Petition, at 12. Petitioner’s ¢laim fails.

The Nevada Supreme Court has not endorsed applying its direct appeal cumulative

error standard to the post-conviction Strickland context. McConnell v. State, 125 Nev. 243,

259,212 P.3d 307, 318 (2009). Nor should cumulative error apply on post-conviction review.
Middieton v. Roper, 455 F.3d 838, 851 (8th Cir. 2006), cert. denied, 549 U.S. 1134, 1275 S.

Ct. 980 (2007) (“a habeas petitioner cannot build a showing of prejudice on series of errors,
none of which would by itself meet the prejudice test.”).

Even if applicable, a finding of cumulative error in the context of a Strickland claim is
extraordinarily rare and requires an extensive aggregation of errors. See, ¢.g., Harris By and

through Ramseyer v. Wood, 64 F.3d 1432, 1438 (9th Cir. 1995). In fact, logic dictates that

there can be no cumulative error where the petitioner fails to demonstrate any single violation

of Strickland. See Turner v. Quarterman, 481 F.3d 292, 301 (5th Cir. 2007) (“where individual
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allegations of crror are not of constitutional stature or are not errors, there is ‘nothing to
cumulate.””) {quoting Yohey v. Collins, 985 F.2d 222, 229 (5th Cir. 1993)); Hughes v. Epps,
694 F.Supp.2d 533, 563 (N.D. Miss. 2010) (citing Leal v. Dretke, 428 F.3d 543, 552-53 (5th

Cir. 2005)). Since Petitioner has not demonstrated any claim warranting relief under
Strickland, there are no errors to cumulate.

Under the doctrine of cumulative error, “although individual errors may be harmless,
the cumulative effect of multiple errors may deprive a defendant of the constitutional right to
a fair trial.” Pertgen v. State, 110 Nev. 554, 566, 875 P.2d 361, 368 (1994) (citing Sipsas v.
State, 102 Nev. 119, 716 P.2d 231 (1986)); See aiso Big Pond v. State, 101 Nev. 1, 3,692 P.2d

1288, 1289 (1985). The relevant factors to consider in determining “whether error is harmless
or prejudicial include whether ‘the issue of innocence or guilt is close, the quantity and
character of the error, and the gravity of the crime charged.”” Id., 101 Nev. at 3, 692 P.2d at
1289,

Here, Petitioner failed to show cumulative error because there were no errors to
cumulate. Petitioner failed to show how any of the above claims constituted ineffective
assistance of counsel. Instead, all of Petitioner’s claims are either belied by the record,
meritless, or otherwise outside the scope of habeas review. Additionally, given the evidence
of Petitioner’s guilt, any claim that he would have been acquitted had these “errors” not
occurred fails. Therefore, Petitioner’s claim is DENIED.

III. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner requests an evidentiary hearing in his memorandum of point and authorities.
See memorandum, at 37-38. However, Petitioner is not entitled to an evidentiary hearing,

Under NRS 34.770, a petitioner is entitled to an evidentiary hearing when a judge
reviews all supporting documents filed and determines that a hearing is necessary to explore
the specific facts alleged in the petition. An evidentiary hearing is unnecessary if a petition can
be resolved without expanding the record. Marshall v. State, 110 Nev. 1328, 885 P.2d 603
(1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A petitioner is entitled

to an cvidentiary hearing if his petition is supported by specific factual allegations, which if
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true, would entitle him to relief unless the factual allegations are repelled by the record. See
Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove, 100 Nev. at 503, 686 P.2d at
225 (holding that “[a] defendant secking post-conviction relief is not entitled to an evidentiary
hearing on factual allegations belied or repelled by the record”). It is improper to hold an
evidentiary hearing simply to make a complete record. See State v. Eighth Judicial Dist. Court,
121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered itself the

‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a record as
possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 562, U.S. 86, 105, 131 S. Ct. 770, 788 (2011). Although

courts may not indulge post hoc rationalization for counsel’s decision-making that contradicts
the available evidence of counsel’s actions, neither may they insist counsel confirm every
aspect of the strategic basis for his or her actions. Id. There is a “strong presumption” that
counsel’s attention to specific issues to the exclusion of others reflects trial tactics rather than
“sheer neglect.” Id. (citing Yarborough, 540 U.S. 1, 124 S, Ct. 1). Strickland calls for an
inquiry into the objective reasonableness of counsel's performance, not counsel's subjective
state of mind. 466 U.S. at 688, 104 S. Ct. at 2065.

Here, Petitioner is not entitled to an evidentiary hearing. Petitioner's claims are belied
by the record, meritless, or capable of being addressed by the current record. There is no need
to expand the record, and an evidentiary hearing is not warranted in the instant case. Therefore,
Petitioner’s request for an evidentiary hearing is DENIED

/1

/1

/1

/1

/1

/1
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ORDER

Therefore, it is HEREBY ORDERED that Petitioner's Petition for Post-conviction
Relief shall be, and it is, hereby DENIED.

STEVEN B. WOLFSON
Clark County District Attorney

’

Dated this 20th day of October, 2021

T%TCT TDGE

NH

DB8 25B D072 98FB
Jacqueline M. Bluth
District Court Judge

Nevada Bar #001565
BY
/s/ John Niman
JOHN NIMAN
Deputy District Attorney

Nevada Bar #14408
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DISTRICT COURT
CLARK COUNTY, NEVADA
State of Nevada CASE NO: C-17-323324-1
VS DEPT. NO. Department 6

Denzel Dorsey

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date:; 10/20/2021

Steve Wolfson PDMotions@clarkcountyda.com
Keith Brower BrowerLawOffice@aol.com
Carl Amold, Esq. carl@jharmonlaw.com

Noemy Marroquin noemy@jharmonlaw.com

Gary Modafferi modafferilaw@gmail.com
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A-21-839313-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES September 23, 2021
A-21-839313-W Denzel Dorsey, Plaintiff(s)
VS.

Brian E. Williams, Defendant(s)

September 23,2021  11:00 AM Petition for Writ of Habeas
Corpus

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D
COURT CLERK: Kristin Duncan

RECORDER: Matt Yarbrough

REPORTER:

PARTIES
PRESENT: Albritton, Alicia A. Attorney

JOURNAL ENTRIES

- Having reviewed the Petition for Writ of Habeas Corpus, as well as the State's Response, and ruing
without hearing any oral argument, COURT ORDERED the Petition for Writ of Habeas Corpus, was
hereby DENIED for all the reasons set forth in the State's Response, FINDING the following: (1) the
Petitions claims were outside the scope of a Writ of Habeas Corpus; (2) Petitioner failed to establish
good cause, or show any prejudice; (3) Petitioner's in-court identification claim, as well as the Brady
claim, were outside the scope of Habeas review; (4) the claim of ineffective assistance of counsel was
outside the scope of Habeas review, and lacked merit; (5) the finding in point four applied to the
various attorneys the Defendant had, including pre-trial attorneys, the attorney of record at the time
of trial, and any appellate attorneys; (6) Petitioner's claim that they were coerced into entering into
the guilty plea was belied by the record; (7) Petitioner's claim that the Court abused its discretion by
denying the Motion to Withdraw Guilty Plea, had already been ruled upon; (8) the Court of Appeals
found that Petitioner brought their claim on direct appeal; (9) Petitioner failed to establish cumulative
error; and (10) Petitioner was not entitled to an Evidentiary Hearing.

The State to prepare the written Order.

PRINT DATE:  11/15/2021 Page1 of 2 Minutes Date:  September 23, 2021
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NDC

CLERK'S NOTE: A copy of this minute order was provided to the Petitioner via U.S. Mail: Denzel
Dorsey #1099468 [High Desert State Prison P.O. Box 650 Indian Springs, NV 89070]. (KD 9/27/2021)

PRINT DATE:  11/15/2021 Page2 of 2 Minutes Date:  September 23, 2021
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated November 3, 2021, I, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the

foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises one volume with pages numbered 1 through 216.

DENZEL DORSEY,
Plaintiff(s), Case No: A-21-839313-W

s, Dept. No: VI
BRIAN E. WILLIAMS,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 15 day of November 2021.

Steven D. Grierson, Clerk of the Court

MWWW

Heather Ungermann, Deputy Clerk





