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CERTIFICATE OF SERVICE

I, BENJAMIN C. GAUMOND, certify that I am the owner of the
Ben Gaumond Law Firm, PLLC and that on the ____dayof
December, 2021, I served a copy of the foregoing JOINT APPENDIX by:
(a)sending a copy via the Master Service List to Tyler J. Ingram, Elko
County District Attorney; Justin M. Barainca, Deputy Elko County
District Attorney; and Aaron D. Ford, Nevada Attorney General;
and |

(b)sending a copy via email to Nicholas Charles Lanzalaca.

DATED this day of December, 2021.

BENJAMIN C. GAUMOND, Owner
BEN GAUMOND LAW FIRM, PLLC
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CASE NO. DC-CR-21-2()2.

DEPT. NO. D

Affirmation Pursuant to NRS 239B.030
SSN Does Appear

SSN Does Not Appear __ XXX__

IN THE FOURTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

THE STATE OF NEVADA, CRIMINAL
Plaintiff, INFORMATION

Vs.
NICHOLAS CHARLES LANZALACA,

Defendant.

COMES NOW THE STATE OF NEVADA, the Plaintiff in the above-entitled cause, by
and through its Counsel of Record, the Elko County District Attorney’s Office, and informs the
above-entitled Court that Defendant above-named. on or about the 28th day of April, 2021, at
or near the location of the City of West Wendover, within the County of Elko, and the State of

Nevada, committed a crime or crimes described as follows:
COUNT 1

POSSESSION OF A SCHEDULE | OR Il CONTROLLED SUBSTANCE, A
CATEGORY E FELONY AS DEFINED BY NRS 453.336. (NOC 62073)

That the Defendant did unlawfully, and knowingly or intentionally, possess,

actually or constructively, a schedule | or Il controlled substance, to wit:
methamphetamine.

i
i
I
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All of which is contrary to the form of the Statute in such cases made and provided,
and against the peace and dignity of the State of Nevada.

Dated: July 6, 2021.

TYLER J. INGRAM
Elko County District Attorney

22

( T ———
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JUSTIN M. BARAINCA
Deputy District Attorney
‘State Bar Number: 14163

Declaration By State’s Counsel Estimating

The Number Of Days Needed For Trial

COMES NOW THE STATE OF NEVADA, by and through its Counsel of Record the
Elko County District Attorney’s Office and, specifically by the Deputy District Attorney
assigned the above-entitled matter, who, by his signature hereunder, would declare to the
above-entitled Court that it is State’s Counsel's estimate that 3 days, including jury selection,

should be set aside for the trial of this matter.

JUSTIN M. BARAINCA
Deputy District Attorney
State Bar Number: 14163

Witnesses’ names and addresses known to the District Attorney at the time of filing
the above Criminal Information, if known, are as follows.
ANTONIO ESCARENO: 1111 GENE L. JONES WAY WEST WENDOVER, NV 89883

WASHOE COUNTY CRIME LAB - ANALYST: 911 PARR BLVD RENO, NV 89512

CERTIFIED COPY
DOCUMENT ATTACHED IS A
TRUE AND CORRECT COPY
OF THE ORIGINAL ON FILE

day ofsukg 2021 &
‘g 5 gldém%ﬂm) Page 2 of 3
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CERTIFICATE OF SERVICE

I hereby certify, pursuant to the provisions of NRCP 5(b), that | am an employee of the

Elko County District Attorney’s Office, and that on the 9th day of July, 2021, | hereby served a

copy of the CRIMINAL INFORMATION, by delivering, mailing, faxing, or causing to be

delivered, faxed, or mailed, a copy of said document to the following:

By delivering to:

HONORABLE DISTRICT COURT JUDGE
FOURTH JUDICIAL DISTRICT COURT
ELKO COUNTY COURTHOUSE
ELKO, NV 89801

By mailing to:
BENJAMIN GAUMOND
ATTORNEY AT LAW
495 IDAHO ST, SUITE 209
ELKO, NV 89801

2 :.' Em (@L&Yt’/\w
ERIKA WEBER

CASEWORKER
DA # F-21-01033

D)
Page Iy
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CASE NO. DC-CR-21-202

DEPT. NO.3

Affirmation Pursuant to NRS 239B.030
SSN Does Appear
SSN Does Not Appear __ XXX___

IN THE FOURTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

THE STATE OF NEVADA, AMENDED
Plaintiff, CRIMINAL INFORMATION
VS. (filed pursuant to plea agreement)

NICHOLAS CHARLES LANZALACA,

Defendant.

COMES NOW THE STATE OF NEVADA, the Plaintiff in the above-entitled cause, by
and through its Counsel of Record, the Elko County District Attorney’s Office, and informs the
above-entitled Court that Defendant above-named, on or about the 28th day of April, 2021, at
or near the location of City of West Wendover, within the County of Elko, and the State of

Nevada, committed a crime or crimes described as follows:
COUNT 1

ATTEMPTED POSSESSION OF A SCHEDULE | OR Il CONTROLLED
SUBSTANCE, A CATEGORY E FELONY OR A GROSS MISDEMEANOR
AS DEFINED BY NRS 453.336 AND NRS 193.330. (NOC 62074 OR 62075)

That the Defendant willfully and unlawfully and with the specific intent to
commit the crime of Possession of a Schedule | or || Controlled Substance,
did an act or acts which tended to, but failed to, result in the commission of
that completed offense in the following manner: by possessing
methamphetamine.

1"
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All of which is contrary to the form of the Statute in such cases made and provided,
and against the peace and dignity of the State of Nevada.

Dated: August 3, 2021.

TYLER J. INGRAM
Elko County District Attorney

#%,

g

S A

“JUSTIN M. BARAINCA
‘Deputy District Attorney
-State Bar Number: 14163

Witnesses’ names and addresses known to the District Attorney at the time of filing
the above Criminal Information, if known, are as follows.
ANTONIO ESCARENO: 1111 GENE L. JONES WAY WEST WENDOVER, NV 89883
WASHOE COUNTY CRIME LAB - ANALYST: 911 PARR BLVD RENO, NV 89512

TRUE AND CORRECT copy
OF THE ORIGINAL ON EiLE

—éﬁ-day o'fﬁug} 2021

Jetlerrgns

CLERK
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CERTIFICATE OF SERVICE

I hereby certify, pursuant to the provisions of NRCP 5(b), that | am an employee of the
Elko County District Attorney’s Office, and that on the 3t day of August, 2021, | hereby
served a copy of the AMENDED CRIMINAL INFORMATION, by delivering, mailing, faxing,
or causing to be delivered, faxed, or mailed, a copy of said document to the following:

By delivering to:

HONORABLE DISTRICT COURT JUDGE
FOURTH JUDICIAL DISTRICT COURT
ELKO COUNTY COURTHOUSE
ELKO, NV 89801

By mailing and emailing to:
BENJAMIN GAUMOND
ATTORNEY AT LAW
495 IDAHO ST, SUITE 209
ELKO, NV 89801

NN

ERIKA WEBER
CASEWORKER

DA # F-21-01033
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CASE NO.: DC-CR-21-202
DEPT. NO.: 3

Bomye

IN THE FOURTH JUDICIAL DISTRICT COURT OF TﬁEé ~Ai;l‘JE B’&gVADA

IN AND FOR THE COUNTY OF ELKO

THE STATE OF NEVADA,
Plaintiff,

VS. GUILTY PLEA AGREEMENT

NICHOLAS CHARLES LANZALACA,
Defendant.

vvv\/vv\/vvvvv

I hereby agree to plead guilty to: ATTEMPTED POSSESSION OF A
SCHEDULE I OR II CONTROLLED SUBSTANCE, A CATEGORY E FELONY OR
A GROSS MISDEMEANOR IN VIOLATION OF NRS 453.336 and NRS 193.330 as
more fully alleged in the Amended Criminal Information to be filed by the Elko
County District Attorney’s Office.

My decision to plead guilty is based upon the plea agreement in this case
which is as follows: The State of Nevada shall forebear prosecution on the original
charge(s) of POSSESSION OF A SCHEDULE I OR II CONTROLLED
SUBSTANCE. The State of Nevada shall not file any new charges arising out of
facts now know to the Elko County District Attorney’s Office, either by a new
complaint or indictment, and shall forebear upon any right it may otherwise have to

proceed against Defendant under the provisions of NRS 207.010, et seq.
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At the time of sentencing in this case, the State of Nevada shall not oppose Mr.
Lanzalaca being placed on brobation in the event that this matter is adjudicated as
a category E felony. In all other regards, the parties shall be free to argue at the
time of sentencing in this case.

Both sides waive attachment of the criminal information to this plea

agreement.

CONSEQUENCES OF THE PLEA

I understand that by pleading guilty I admit the facts which support all the
elements of the offenses to which I now plead.

I understand that as a consequence of my plea of guilty, if this case is
adjudicated as a category K felony, I may be imprisoned for a period of one to four
(1-4) years in the Nevada Department of Corrections and that I may be fined up to
five thousand dollars ($5,000.00). Under the forty percent (40%) rule, I shall be
sentenced to a range of punishment and that the low end of incarceration cannot

exceed forty percent of the high end of incarceration. If granted probation, I may be

ordered to serve up to one (1) year in the Elko County Jail as a condition of
probation. In accordance with NRS 176.211, if this case is adjudicated as a category
E felony, for a first or second offense of NRS 453.336, the court shall defer judgment
upon my consent. I understand that the law requires me to pay an administrative
assessment fee.

I understand that as a consequence of my plea of guilty, if this case is

adjudicated as a gross misdemeanor, I may be ordered to serve up to three hundred

=5
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sixty-four (364) days in the Elko County Jail and I may be ordered to pay a fine of
up to two thousand dollars ($2,000.00). I understand that the law requires me to
pay an administrative assessment fee.

I understand that, if appropriate, I will be ordered to make restitution to the
victim of the offense to which I am pleading guilty and to the victim of any related
offense which is being dismissed or not prosecuted pursuant to this agreement. [
will also be ordered to reimburse the State of Nevada for expenses relating to my
extradition, if any.

I understand that I am eligible for probation for the offense to which I am
pleading guilty. I understand that, except as otherwise provided by statute, the
question of whether I receive probation is in the discretion of the sentencing judge.
If this case is adjudicated as a category E felony, the Court must grant probation
unless I:

(1) Was serving a term of probation or was on parole at the time the
crime was committed, whether in this State or elsewhere, for a felony
conviction;

(2) Had previously had the person’s probation or parole revoked,
whether in this State or elsewhere, for a felony conviction;

(3) Had previously been assigned to a program of treatment and
rehabilitation pursuant to NRS 453.580 and failed to successfully
complete that program; or

(4) Had previously been two times convicted, whether in this State or
elsewhere, of a crime that under the laws of the situs of the crime or of
this State would amount to a felony.

I understand that if more than one sentence of imprisonment is imposed and I

am eligible to serve the sentences concurrently, the sentencing judge has the

discretion to order the sentences served concurrently or consecutively.
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I understand that information regarding charges not filed, dismissed charges
or charges to be dismissed pursuant to this agreement may be considered by the
judge at sentencing.

I have not been promised or guaranteed any particular sentence by anyone, I
know that my sentence is to be determined by the court within the limits prescribed
by statute. I understand that if my attorney or the State of Nevada or both
recommend any specific punishment to the court, the court is not obligated to accept
the recommendation.

I understand that the Division of Parole and Probation of the Department of
Public Safety may or will prepare a report for the sentencing judge before
sentencing. This report will include matters relevant to the issue of sentencing,
including my criminal history. I understand that this report may contain hearsay
information regarding my background and criminal history. My attorney and I will
each have the opportunity to comment on the information contained in the report at

the time of sentencing.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I have waived the following
rights and privileges:

1. The constitutional privilege against self-incrimination, including the right
to refuse to testify at trial, in which event the prosecution would not be allowed to
comment to the jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury,

A
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free of excessive pretrial publicity prejudicial to the defense, at which trial I would
be entitled to the assistance of an attorney, either appointed or retained. At trial,
the State would bear the burden of proving beyond a reasonable doubt each element
of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who
would testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney,
either appointed or retained, unless the appeal is based upon reasonable
constitutional, jurisdictional or other grounds that challenge the legality of the
proceedings and except as otherwise provided in subsection 3 of NRS 174.035. If]
wish to appeal, I must notify my attorney as soon as possible because the notice of
appeal must be filed no later than thirty (30) days after the filing of the judgment of

conviction in this case.

VOLUNTARINESS OF PLEA

I have discussed the elements of all the original charges against me with my
attorney and I understand the nature of these charges against me.

I understand that the State would have to prove each element of the charge
against me at trial.

I have discussed with my attorney any possible defenses and circumstances

4

which might be in my favor.




All of the foregoing elements, consequences, rights and waiver of rights have
been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney
and I am not acting under duress or coercion or by virtue of any promises of
leniency, except for those set forth in this agreement,

I am not now under the influence of intoxicating liquor, a controlled substance
or other drug which would in any manner impair my ability to comprehend or
understand this agreement or the proceedings surrounding my entry of this plea.
1
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my attorney.

DATED this (/ day of August, 2021,

NICHOLAS HARLES LANZZ LACA
Defendant

AGREED TO this 3rg day of August, 2021.

TYLER J. INGRAM
ELKO COUNTY DISTRICT ATTORNEY
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My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

DATED this day of August, 2021.

NICHOLAS CHARLES LANZALACA
Defendant

AGREED TO this 3rd day of August, 2021.

TYLER J. INGRAM
ELKO COUNTY DISTRICT ATTORNEY

JUSTIN M. BARAINCA

Deputy District Attorney
"Nevada State Bar Number 14163

540 Court Street, Second Floor

Elko, NV 89801

CERTIFICATE OF COUNSEL

I, BENJAMIN C. GAUMOND, ESQ., as the attorney for the Defendant named
herein and as an officer of the court hereby certify that:

1. Ihave fully explained to the Defendant the allegations contained in the
charges to which a guilty plea is being entered.

2. Thave advised the Defendant of the penalties for each charge and the
restitution that the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant to this agreement

7
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are consistent with all the facts known to me and are made with my advice to the
Defendant and are in the best interest of the Defendant.
4. To the best of my knowledge and belief, the Defendant:

(a) Is competent and understands the charges and the consequences of
pleading guilty as provided in this agreement.

(b) Executed this agreement and will enter all guilty pleas pursuant

hereto voluntarily.

() Was not under the influence of intoxicating liquor, a controlled

substance or other drug at the time of the execution of this agreement.

ey S

Lo,
P

DATED this day of August, 2021.

BEN GAUMOND LAW FIRM, PLLC

_»u*‘““‘;-:‘u_“

g M____VE;EE-?""""-"A—"THMNM
By =
BENJAMIN C. GAUMOND, ESQ.
Nevada Bar Number 8081

495 Idaho Street, Suite 209
Elko, Nevada 89801
(775)388-4875 (phone)
(800)466-6550 (facsimile)
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OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO,

BEFORE THE HONORABLE MASON SIMONS, DISTRICT JUDGE

-000-

STATE OF NEVADA,

Plaintiff, Case No. DC-CR-21-202

V. Dept. No. 3

- COPY

Transcript of Proceedings B

NICHOLAS CHARLES LANZALACA,

Defendant.

Arraignment - Guilty Plea Agreement

August 6, 2021

Elko, Nevada

Transcribed By: Julie Rowan - (775) 745-2327

Nevada Dictation - (775) 745-2327
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For the Plaintiff:

For the Defendant:

APPEARANTCTE S

Justin Barainca, Esqg.

Elko County District Attorney's
Office

540 Court Street, 2nd Floor
Elko, NV 89801

Benjamin Gaumond, Esq.
Ben Gaumond Law Firm, PLLC

495 Idaho Street, Suite 209
Elko, NV 89801

-000-

I NDE X

WITNESSES ON BEHALF OF THE PLAINTIFF: Page

None

WITNESSES ON BEHALF OF THE DEFENSE:

None

EXHIBITS:

None

7
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AUGUST 6, 2021, ELKO, NEVADA
-000-
THE COURT: The time is 11:21 a.m.,
August 6th, 2021. We're on -- here on Case No.

DC-CR-21-202. This is the State of Nevada versus

Nicholas Charles Lanzalaca. We do have Mr. Lanzalaca
here in the courtroom -- he's out of custody -- along
with counsel, Mr. Gaumond. Mr. Barainca is here from

the District Attorney's Office. We do not have a
representative here from the Division of Parole and
Probation. This is the date and time set for an
arraignment.

Are the parties ready to proceed?

MR. BARAINCA: Yes, Your Honor.

MR. GAUMOND: The Defense is ready.

THE COURT: The Court is in receipt of a
certified copy of the criminal information filed
July 9th, 2021, and a certified copy of the amended

criminal information filed August 3rd, 2021. I'm

handing those over to the clerk. She'll pass it over to

Mr. Lanzalaca and his counsel.

Mr. Lanzalaca, are you -- excuse me, do you

read, speak, write, and understand the English language?

THE DEFENDANT: fes8, sir, I do.

THE COURT: You can remain seated if you'd

Nevada Dictation = (773 ddd 183 ent 2021-36699
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like.

THE DEFENDANT: Okay. Thank you.

THE COURT: Are you satisfied with your
attorney, Mr. Gaumond,vand confident in his abilities to
represent you?

THE DEFENDANT: Yes, sir.

THE COURT: Have you had an opportunity to
meet with your attorney to discuss a copy of the amended
criminal information before coming to court today?

THE DEFENDANT: Yes.

THE COURT: Now, in this case, is your
attorney privately retained or court-appointed?

MR. GAUMOND: I was appointed, Your Honor.

THE COURT: You were appointed, okay.

Now, the criminal information -- the amended
criminal information has your name listed on it as
Nicholas Charles Lanzalaca. Is that your true and
correct legal name?

THE DEFENDANT: Yes, sir.

THE COURT: 1Is it correctly spelled on the
first page of the amended criminal information?

THE DEFENDANT: Yes, sir.

THE COURT: All proceedings will go forward
under the name as noted in the caption of the amended

criminal information.

Nevada Dictation - (775) 745-2327
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Now, Mr. Gaumond, I believe your client will
be pleading guilty; is that correct?

MR. GAUMOND: That's correct.

THE COURT: Does the Defense waive a formal
reading of the charges?

MR. GAUMOND: Yes, Your Honor.

THE COURT: So, Mr. Lanzalaca, I'm going to
go over that amended criminal information with you just
briefly, and then I'll have you go ahead and enter your
plea.

The amended criminal information filed
August 3rd, 2021, alleges that on or about the 28th day
of April, 2021, at or near the location of the City of
West Wendover, the County of Elko, State of Nevada, that
you, the Defendant, committed a crime or crimes
described as follows:

Count 1, attempted possession of a Schedule I
or a Schedule II controlled substance, a category E
felony or a gross misdemeanor as defined by NRS 453.336
and NRS 193.330.

Do you understand what you've been charged
with in that count?

THE DEFENDANT: Yes, sir.

THE COURT: And how do you plead on that

count?

Nevada Dictation - (775) 745-2327
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THE DEFENDANT: Guilty.

THE COURT: Now, before I can accept your
plea, I do have to ask you some questions. I'm simply
trying to see if your plea is being made knowingly,
intelligently, ang voluntarily and that there are enough
facts to support the plea and that you have full
knowledge of the potential penalties in this particular
case.

First of all, Mr. Lanzalaca, how old are you
today?

THE DEFENDANT: Thirty.

THE COURT: What's your date of birth?

THE DEFENDANT: August 29th, 1990.

THE COURT: Are you working at this time?

THE DEFENDANT: No, sir.

THE COURT: What's the last job that you had?

THE DEFENDANT: Rocky Mount Movie.

THE COURT: Okay. And how much were you
earning when you were working there?

THE DEFENDANT: It varied. Usually --
probably about 13, 14 an hour.

THE COURT: Is that the most you've ever made
in any job?

THE DEFENDANT: No, I made a little bit more

at a stocking company, but that was like -- the highest

o\

Nevada Dictation - (775) 745-2327
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I've ever made was like probably 16 bucks.

THE COURT: $16 an hour, okay. Are you on
disability or anything right now, or what's the status
of —--

THE DEFENDANT: That's my goal. I just --
I'm recovering from getting shot seven times so I --

THE COURT: Okay. So you're not able to work
at the moment?

THE DEFENDANT: Yeah, not at all, no.

THE COURT: What's the highest level of
education that you've completed?

THE DEFENDANT: The 12th grade.

THE COURT: 12th grade. You're a graduate
from high school?

THE DEFENDANT: Yes, sir.

THE COURT: Where did you go to high school?

THE DEFENDANT: I went to three different
high schools, but I --

THE COURT: Where did you graduate from?

THE DEFENDANT: Hillcrest.

THE COURT: Is that over in Utah?

THE DEFENDANT: Yes, sir.

THE COURT: Now, I don't know if you are a
United States citizen or not, but I am required to

inform you that if you're not a United States citizen,

2L

Nevada Dictation - (775) 745-2327
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any criminal conviction in this case could have bad
consequences for your residency in the country, up to
and including removal or deportation from the United
States, and, obviously, if you were deported, they would
not allow you back into the country.

Do you understand all of that?

THE DEFENDANT: Yes, sir.

THE COURT: Now, you're making this plea
under a written Memorandum of Plea Agreement; is that
correct?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have a copy of it in front
of you?

THE DEFENDANT: Yep.

THE COURT: It was filed on August 5th, 2021.
It appeared to be eight pages long. I'd 1ike you to
look at page 7 of that document at approximately line
22. There's a signature line there for Nicholas Charles
Lanzalaca. Do you see that on your copy?

THE DEFENDANT: Yes, sir.

THE COURT: 1Is that, in fact, your signature
that appears on that line?

THE DEFENDANT: Yes, sir.

THE COURT: Do you recall signing that on

August 4th, 20217 ; ? E?
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THE DEFENDANT: Yes, sir.

THE COURT: Did you read through the document
carefully and completely before you signed it?

THE DEFENDANT: I did.

THE COURT: Did you understand it before you
signed it?

THE DEFENDANT: Yes, sir.

THE COURT: If you had any questions about
the document, did your attorney answer those questions
for you?

THE DEFENDANT: I don't.

THE COURT: You didn't have any questions?

THE DEFENDANT: Oh, yeah, I don't know -- I
don't have no questions.

THE COURT: Okay. But if you had any, he
answered those --

THE DEFENDANT: Yeah, yeah.

THE COURT: -- gquestions for you?

THE DEFENDANT: Yeah, exactly, yeah.

THE COURT: Okay. Did your attorney explain
to you that crimes are broken down into elements?

THE DEFENDANT: Yep.

THE COURT: Elements are simply subparts of a
crime that the Prosecutor has to prove beyond a

reasonable doubt to a 12-person jury before a person 6/

2
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could be found guilty. Did your attorney explain that
concept to you?

THE DEFENDANT: Yep.

THE COURT: Is that yes?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that you give
up your right to make a Prosecutor prove those elements
by pleading guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Is that what you still want to do
in this case?

THE DEFENDANT: Yeah -- yes.

THE COURT: Okay. Did your attorney discuss
defenses to this case that he thought or that you
thought might be applicable in this particular matter?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that you're
giving up your right to present those defenses by
pleading guilty?

THE DEFENDANT: Yes, sir.

THE COURT: 1Is that still what you want to
do?

THE DEFENDANT: Yes.

THE COURT: Now, your constitutional rights

are listed in the Memorandum of Plea Agreement on pages

NS)
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4 and 5. I know that you said you read it carefully and
completely and that you went over it with your attorney,
but do you understand that you're giving up these
valuable rights by pleading guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Are you still willing to do that?

THE DEFENDANT: Yes.

THE COURT: So, obviously, you're having some
physical problems here today. I think you've already
kind of briefly described what those are about. Are you
-- 1is that affecting in any way your ability to
understand these proceedings today?

THE DEFENDANT: I understand everything.

THE COURT: Okay. Have you -- are you having
any mental health issues today?

THE DEFENDANT: Yes, sir.

THE COURT: You are?

THE DEFENDANT: Yeah, I mean, I -- I mean,
nothing that's like making me -- but I do have mental
issues, you know. Like I have PTSD and stuff like that
but...

THE COURT: Oh, okay. So you have been
diagnosed with post-traumatic --

THE DEFENDANT: Yes, sir.

THE COURT: -- stress disorder? ')6
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THE DEFENDANT: Yes, sir.

THE COURT: Are you taking any medication in
connection with that diagnosis?

THE DEFENDANT: I am.

THE COURT: Are you taking that medication
today as prescribed?

THE DEFENDANT: Yes.

THE COURT: 1Is any of that medication that
you're taking affecting your ability to fully understand
these proceedings?

THE DEFENDANT: No, sir.

THE COURT: Okay. You're feeling okay then
in your mind and body today?

THE DEFENDANT: Yes.

THE COURT: Do you have any alcohol or other
drugs in your system now, including illegal drugs, any
prescription medications, other than what you've already
talked about, or any over-the-counter medications?

THE DEFENDANT: Nope.

THE COURT: Okay. Are you sober and in full
control of your mind, then, today?

THE DEFENDANT: Yes, sir.

THE COURT: I believe that you are having

observed you and spoken with you for a few moments here

in the courtroom. It does appear that you're : ? 2
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understanding my questions and tracking our conversation
just fine.

Mr. Gaumond, would you please go over your
client's deal that he reached with the State of Nevada
on the record for us.

MR. GAUMOND: Yes, Your Honor. In exchange
for Mr. Lanzalaca's plea of guilty to attempted
possession of a Schedule I or II controlled substance,
the State shall forbear prosecution on the original
charge of possession of a Schedule I or II controlled
substance. The State shall not file any new charges
arising out of facts now known to the D.A.'s Office
either by a new complaint or indictment and shall
forbear upon any right it may otherwise have to proceed
against Mr. Lanzalaca under the provisions of
NRS 207.010, et seq.

At the time of sentencing in this case, the
State shall not oppose Mr. Lanzalaca being placed on
probation in the event this matter is adjudicated as a
category E felony. In all other regards, the parties
shall be free to argue at the time of sentencing in this
case.

THE COURT: Okay. Mr. Lanzalaca, is that, in

fact, your understanding of the agreement that was

reached? ? jg;
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THE DEFENDANT: Yes, sir.

THE COURT: Is that the State's understanding
of the agreement as well, Mr. Barainca?

MR. BARAINCA: Yes, Your Honor.

THE COURT: Mr. Barainca is the Prosecutor
who is here with us in courtroom today. He's going to
go over the elements of the offense you're pleading to,
the maximum sentence, and whether you're eligible for
probation, so please listen carefully.

Please proceed, Mr. Barainca.

MR. BARAINCA: Sir, for you to be found
guilty of this offense, the State would have to show
beyond a reasonable doubt at trial that on or about
April 28th of 2021, here within Elko County, State of
Nevada, that you willfully and unlawfully, with the
specific intent to commit the crime of possession of a
Schedule I or II controlled substance, did an act or
acts, which -- did an act, which tended to but failed to
result in the completion of that offense, and you did

that by possessing methamphetamine.

And, sir, that is a -- what's called a
wobbler. It can be treated as a category E felony or a
gross misdemeanor. If it's treated as a gross

misdemeanor, the maximum punishment is 364 days in the

Elko County Jail and/or a $2,000 fine. 1If it's treated

Q7
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as a category E felony, the maximum punishment is 48
months in the Nevada Department of Corrections, and
there may also be a $5,000 fine. And, sir, with either
way that the Court treats it, you are eligible for
probation.

THE DEFENDANT: Okay.

THE COURT: Is that your understanding of the
agreement?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And is that correct, the
representations, Mr. Gaumond?

MR. GAUMOND: That's correct.

THE COURT: So just a couple of words on
sentencing, Mr. Lanzalaca. What the Prosecutor said 1is
correct about probation. Whether you get it or not is
up to the Court.

Now, on a category E felony, typically
probation is mandatory on a category E felony in Nevada.
The exception to that is if you've been at least twice
convicted of a felony offense, I would not necessarily
have to give you probation. But if you have been -- if
you've been convicted less than that of felony offenses
previously, then I would be required, if I treated it as
a category E felony, to give you probation. On a gross

misdemeanor, it's completely discretionary to the Court.

=0
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If I treat it as a gross misdemeanor, I would not
necessarily have to give you probation.

On a category E felony, as is indicated, the
minimum sentence range would be 12 to 30 months. It's

19 to 48 months on the high end in terms of an

underlying sentence. If you were given probation, it
would be an 18-month probationary period. On a gross
misdemeanor, it's up to 364 days in jail. The

probationary period would be for a one-year period on a
gross misdemeanor.

THE DEFENDANT: Okay.

THE COURT: Do you understand all of that?

THE DEFENDANT: I do, yes, sir.

THE COURT: Do you understand the 40 percent
rule? In Nevada, when you're sentenced on a felony
offense, you're always given a range, and that lower
number can't be any more than 40 percent of the higher
number.

THE DEFENDANT: Okay.

THE COURT: So that's what we call the 40
percent rule.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay.

THE DEFENDANT: Okay. .EE ;//
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THE COURT: And do you understand the concept
of concurrent and consecutive sentencing?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. So, obviously, if you had
some other criminal liability, either here or somewhere
else, I could order this case to run concurrently,
meaning at the same time as the other case --

THE DEFENDANT: Yeah.

THE COURT: -—- or consecutive, meaning you
have to serve the first one and then begin serving this
sentence.

THE DEFENDANT: Okay.

THE COURT: Obviously, a concurrent sentence
is better for you, but the decision of whether or not to
give you a concurrent or consecutive sentence is,
obviously, in the discretion of the Court.

THE DEFENDANT: Okay. Yes.

THE COURT: Do you have any questions at all
about sentencing, Mr. Lanzalaca?®

THE DEFENDANT: No, sir.

THE COURT: If you have any questions as we
go along, please feel free to stop me, and I'll give you
a moment to discuss those questions with your attorney.

THE DEFENDANT: Okay.

THE COURT: Now, the constitutional rights

=X
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you give up by pleading guilty include the right to a
speedy and public jury trial. You give up the right to
remain silent. That fact could not and would not be
used against you by the Court or by the jury. You're
giving up the right to testify in your own defense from
the witness stand and to tell the Court and the jury
your side of the story under oath.

You're giving up the right to confront and to
cross-examine the Prosecutor's witnesses against you.
That's where you get to watch them testify. Your
attorney would get to ask questions, and they'd have to
answer those questions in front of the jury.

Now, you're giving your right up to subpoena
witnesses to testify in your own defense and the right
to appeal any defect or problem, at least through this
point in the proceedings. These are the valuable rights
you're giving up by pleading guilty.

Do you understand those rights?

THE DEFENDANT: Yes, sir.

THE COURT: Are you still willing to give
them up by pleading guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Has anyone coerced you,

intimidated you, or put you in fear to get you to enter

this plea? #;E%EiszD
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THE DEFENDANT: No, sir.

THE COURT: Has anyone offered you anything
outside of what is contained in the Memorandum of Plea
Agreement in order to get you to enter this plea?

THE DEFENDANT: No, sir.

THE COURT: So you still believe that
pleading guilty is the best thing for you to do, all
things considered?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. I'm going to have you make
a statement then about what occurred in this particular
case that is causing you to enter this plea.

Go ahead, Mr. Lanzalaca.

(Whereupon, the Defendant and Mr. Gaumond
confer)

THE DEFENDANT: So I went to Wendover for the
first time since T got out of the hospital and
everything, and I decided to go with some friends that
lived in Wendover. And I don't know -- yeah, I got
caught with methamphetamine because, yeah, the girl
thought I stole her ATM card or whatever and -- yeah.
Come to find out, it -- she found it in her wallet
behind her ID. And so she bailed me out, and she felt

bad so she bailed me out.

THE COURT: Okay. 3 7
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THE DEFENDANT: And that's where it was at.

THE COURT: So this all happened on
April 28th, 2021, in the City of West Wendover, County
of Elko, State of Nevada?

THE DEFENDANT: It did, yes, sir.

THE COURT: And on that occasion, you had in
your possession methamphetamine, and you knew it to be
methamphetamine at that time?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Are the parties satisfied
with the factual basis?

MR. BARAINCA: Yes, Your Honor.

MR. GAUMOND: The Defense 1is.

THE COURT: Okay. The Court does find a
factual basis for the plea.

Do you have any other questions for me today
about the proceedings, Mr. Lanzalaca?

THE DEFENDANT: I don't, sir.

THE COURT: Do you need any more time to
speak with your attorney before I decide whether or not
to accept your plea?

THE DEFENDANT: No, Your Honor.

THE COURT: The last guestion for you and the
most important question for you is do you still want me

to accept your guilty plea? If I do accept that plea,

==
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I'm going to set this matter out for a sentencing
hearing in about two months or so, and that's the date
when you will learn the penalties that are going to be
imposed in this case.

Are you asking that I accept your plea?

THE DEFENDANT: Yes, sir.

THE COURT: The Court will go ahead and
accept that plea. I do find that the plea was made
knowingly, intelligently, and voluntarily, the
Defendant, having full knowledge of his rights and
having been informed of the potential penalties, and
find that there's a factual basis for the plea.

The Court will set the matter for a
sentencing hearing, as I indicated, in about 60 days.
Are you available, Mr. Gaumond, on October 8th at 10:307?

MR. GAUMOND: Yes, I am.

THE COURT: So we'll set it fer Octobear BLth
at 10:30 for sentencing.

The Division of Parole and Probation,

Mr. Lanzalaca, is going to do an investigation of your
life and criminal history. There is a rather lengthy
questionnaire that you need to fill out and turn back
into them.

THE DEFENDANT: Okay.

THE COURT: We'll give you a copy of it

Sb
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before you leave. Try to get that filled out as soon as
possible and get it into them. Once you get that into
them, they may request that you submit to an interview
with them. If so, please be cooperative in that
process. The presentence investigation report will be
due back to the Court two weeks in advance of the
sentencing hearing.

Is there anything else on this matter before
we adjourn?

MR. BARAINCA: Not for the State, Your Honor.

MR. GAUMOND: Not for the Defense.

THE COURT: Okay. Mr. Lanzalaca, we'll see
you back on that date.

THE DEFENDANT: Okay, thank you.

THE COURT: You're now free to go. Take
care.

THE DEFENDANT: I appreciate it. You soon.

(Whereupon, proceeding concluded)

=
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CERTIFICATTION

I, JULIE ROWAN, do hereby certify:

That on August 6, 2021, an arraignment was
held in the within-entitled matter in the Fourth
Judicial District Court, Department 3, within the State
of Nevada, in and for the County of Elko;

That said hearing was recorded on a
recording system, and said recording was delivered to me
for transcription;

That the foregoing transcript, consisting of
pages 1 through 23, is a full, true, and correct
transcript of said recording performed to the best of my
ability.

Dated this 24th day of November, 2021.

Jf/A,S%MQ

Julie Rowan
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IN THE FOURTH JUDICIAL DISTRICT COURT”M
OF THE STATE OF NEVADA, IN AND FOR THFE COUNTY OF ELKO,

BEFORE THE HONORABLE MASON SIMONS, DISTRICT JUDGE

-000-

STATE OF NEVADA,
Plaintiff, Case No. DC-CR-21-202
V. Dept. No. 3
NICHOLAS CHARLES LANZALACA,

Defendant.

- COPY

Transcript of Proceedings

Sentencing Hearing

October 8, 2021

Elko, Nevada

Transcribed By: Julie Rowan - (775) 745-2327
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For the Plaintiff:

For the Defendant:

APPEARANTCTES

Mercedes Martinez, Esq.

Elko County District Attorney's
Office

540 Court Street, 2nd Floor
Elko, NV 89801

Benjamin Gaumond, Esq.

Ben Gaumond Law Fiem,; PILi.C
495 Idaho Street, Suite 209
Elko, NV 89801

-000-

1 NDEZX

WITNESSES ON BEHALF OF THE PLAINTIFF: Page

None

WITNESSES ON BEHALF OF THE DEFENSE:

None

EXHIBITS:

None
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October 8, 2021, ELKO, NEVADA
-00o0-

THE COURT: Please be seated.

The time is 8:23 a.m. It's October 8, 2021.
We're now on the record in Case No. DC-CR-21-202. This
is State of Nevada versus Nicholas Charles Lanzalaca.
The Defendant, Mr. Lanzalaca, is Present here in the
courtroom =-- he's out of custody -- along with his
counsel, Mr. Gaumond. We do have -- this is
Ms. Martinez, right?

MS. MARTINEZ: (No audible response)

THE COURT: Ms. Martinez is Present from the
District Attorney's Office on behalf of the State of
Nevada. We do not have a representative here from the
Division of Parole and Probation.

On August 6th, 2021, the Defendant pled
guilty to Ceunt 1, attempted possession of a Schedule I
or Schedule II controlled Ssubstance, a category E felony
Or a gross misdemeanor. This is the time set for entry
of judgment and the imposition of sentence.

Are the parties ready to proceed?

MS. MARTINEZ: Yes, Your Honor.

MR. GAUMOND: The Defense is ready to

proceed.

THE COURT: Okay. So the Court did receive
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-- it did receive, excuse Me, a copy of the presentence
investigation report that was prepared by the Division
of Parole and Probation on September 8, 2021. I have
reviewed that document.

Mr. Gaumond, were you aware of any errors or
omissions in that report that needed to be corrected
here on the record?

MR. GAUMOND: There's just one minor one on
page 8 with respect to plea negotiations.

THE COURT: Okay. Page 8.

MR. GAUMOND: Line 3, it says the word vent,
V-E-N-T. It should be, obviously, an event.

THE COURT: Let me see here, event, okay.

Any objection to correcting that by
interlineation, Ms. Martinez?

MS. MARTINEZ: No, Your Honor.

THE COURT: Okay. Any other corrections?

MR. GAUMOND: No, Your Honor.

THE COURT: It was brought to my attention --
my clerk noted that the credit for time served in
Spillman is different than what was indicated by P and P
on page 8. They put two days, and my understanding, it
was 16 hours of credit for time served.

MR. GAUMOND: The Defense agrees with the

correction. é/
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THE COURT: Okay. Any objection to
correcting that?

MS. MARTINEZ: No, Your Honor.

THE COURT: Okay. Okay, any other
corrections, Mr. Gaumond?

MR. GAUMOND: No, Your Honor.

THE COURT: Mr. Lanzalaca, are you aware of
any other corrections other than what's already been
noted by Mr. Gaumond?

THE DEFENDANT: No, sir.

THE COURT: And, Ms. Martinez, any other
corrections?

MS. MARTINEZ: No, Your Honor.

THE COURT: Okay. What's the State's
position on sentencing in this case?

MS. MARTINEZ: Yes, Your Honor. The State
would recommend that Your Honor treat this as a category
E felony for sentencing purposes. The facts of this
case are from April 28, 2021, when officers were
dispatched to the Rainbow Casino where a victim was
claiming the Defendant stole her belongings.

The police asked him to consent to a search.
He handed them a coin purse, which was open. At that
time, they did note a small clear bag with a

crystal-like substance. That was later tested positive
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as methamphetamine. They also found a meth pipe in that
coin purse, and when they searched him, they found a
black torch and silver tweezers with burn marks on them.
He was arrested at that time. When they went back for
his property that was left at the Rainbow Casino, they
found a scale, as well as another used meth Pipe.

If Your Honor would turn to the PSI, you'll
note that he does have ten misdemeanor convictions prior
to this. He has had several similar charges where he's
been convicted of possession of a controlled substance
or other drug paraphernalia or of attempted possession.

You'll see several of those charges are from
December 20 of 2010, December 1st of 2010, December 4th,
2017, June 19, 2018, and September 3rd, 20109. Further,
he has several active warrants out of Utah for very
similar offenses.

So the State would argue that if it's treated
as a category E felony, we would recommend probation in
this case. This gives him a little more time on
probation. This is clearly an -- or a defendant with a
substance abuse problem that dates back well over a
decade.

Per the Memorandum of Plea Agreement, we are
not opposing probation. We would just like him to

complete a treatment program. The State would prefer an

HZ
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inpatient program, but at this point, any treatment is
preferable. The State's primary concern here is
ensuring he addresses this problem before it can't be
addressed, and he Starts committing more serious crimes
to support this addiction.

Thank you, Your Honor.

THE COURT: Okay, thank you. Mr. Gaumond.

MR. GAUMOND: Thank you, Your Honor.

With respect to the notation about there not
being a questionnaire turned in, he -- Mr. Lanzalaca
actually just gave it to me right now. I think he had
some confusion about when to turn it in. So with
respect to that, we're asking that that not be treated
as an aggravating factor as a result.

With respect to this issue of an alleged
theft, he's denying stealing any items. In fact, he
told the police that he was denying any such thing.
However, on the flip side, he was certainly cooperative
with law enforcement with regards to the contraband. He
wasn't being combative with law enforcement to any
degree. So that's heavily mitigating under the
circumstances.

The quantity of the drugs also is mitigating.
Only 1.6 grams does not warrant felony treatment. That

is far lower than the trafficking threshold even under

79
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the old statute, so. And he didn't plead to possession.
He pleaded to attempting to possess, which is, of
course, a wobbler.

What's heavily mitigating is there's Zero
felonies on his record. That goes heavily in favor of
this court adjudicating the case as @ gross misdemeanor
rather than a felony. Is there any compelling need to
have him on a Nevada probationary term when his history
by and large is in Utah? We'd respectfully sSubmit, noe,
there's no compelling need to keep him in -- in the
system on this side of the border.

So with respect to the preference for an
inpatient rebabilitaticn, 1 think, theoretically, that
would be a very good idea. He's going through a
different type of rehabilitation. I mean, he's going
through physical therapy, which he's going to be going
through for a very long time. He -- as you may have
noted at the last hearing, he still has bullets embedded
in him from being shot several times, which is causing
him a lot of pain, which necessitates him using a cane,
as he used at the previous proceeding.

We'd ask for gross misdemeanor treatment. If
the Court feels some need to have some supervision, we'd
ask for a suspended sentence. I know that probation,

obviously, 1is going to be logistically impossible given
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that Mr. Lanzalaca is a resident in Utah. So we'd
recommend a low-end fine. That would be our primary
recommendation. In the alternative, we'd recommend a

suspended sentence.

THE COURT: Okay. Mr. Lanzalaca, if you'll
please stand. You do have an opportunity to make a
statement to the Court. You're not required to make a
statement, but if there was something you wanted to tell
me, this is your chance to make a statement.

THE DEFENDANT: No, sir, that's everything.

THE COURT: Okay. So was there confusion
then about what you were supposed to do with that
questionnaire?

THE DEFENDANT: Yeah, a little bit. I wasn't
quite sure what --

THE COURT: I mean, what that questionnaire
is for is you turn that in to P and P, and they prepare
this report based on the information that you provide
them in that questionnaire, right?

THE DEFENDANT: Yes, sir.

THE COURT: So you put them at a disadvantage
in terms of trying to prepare this questionnaire when
they don't have that information in front of them. And
I'll tell you, in other cases --

THE DEFENDANT: Okay.

5
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