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weapon you face a minimum term of two years, not less than two years, and a
maximum term of not more than 10 years in the Nevada Department of
Corrections, and a possible fine of up to $10,000; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that sentencing is completely up to
the Court?

THE DEFENDANT: Yes.

THE COURT: Okay, so even if though they’re recommending something
to me, sentencing is always completely up to the Court; do you understand
that?

THE DEFENDANT: Yes.

THE COURT: Okay. All right, before you signed this document, Mr.
Coleman, did you talk about your case with your attorney --

THE DEFENDANT: Yes.

THE COURT: -- Mr. Colucci?

THE DEFENDANT: Yes,

THE COURT: Did he answer all your questions?

THE DEFENDANT: Yes.

THE COURT: Okay, are you pleading guilty because on or about July
10", 2005, in Clark County, state of Nevada, you did willfully, feloniously
without authority of law, and with premeditation and deliberation with malice
aforethought kill Tanzie Austin, a human being, by you shooting at or into the
body of Tanzie Austin; is that what you did?

THE DEFENDANT: Yes.

THE COURT: And in Count 2, also on that date in Clark County, state
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of Nevada, did you also willfully, unlawfully, and feloniously use force or
violence upon the person of another, Monica Ramsey and/or Andrea Cooper,
with use of a deadly weapon, you shooting at or into the body of Monica
Ramsey and/or Andrea Cooper?

THE DEFENDANT: Yes.

THE COURT: The Court finds Defendant’s pleas are freely and
voluntarily given. He understands the nature and consequence of his pleas and
therefore accepts his plea. We'll set this over for sentencing on --

THE CLERK: It'll be July 24" at 8:30.

THE COURT: Thank you very much, Mr. Coleman and Mr. Colucci, and

MR. COLUCCI: Your Honor, before we adjourn may | approach with the

State?

THE COURT: Yes.

MR. COLUCCI: Thank you.

THE COURT: Do you need Mister -- have a seat Mr. Coleman.

[Bench conference]

THE COURT: All right, and then so -- did we get a sentencing date?

THE CLERK: Yeah, July 24",

THE COURT: All right.

THE COURT: And thank you all very much for your work.

MR. COLUCCI: Judge, just for the record, in talking to Mr. Coleman
because he’s now not understanding the possibilities here, | just wanted to put
on the record, if that's okay with the Court, that generally the Court will foillow

the recommendation of the State and the defense unless there is some --
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THE COURT: Extraordinary reason, but | mean this is something that
the two of you have agreed to. | will ordinarily follow what you’ve agreed to. |
understand that this is what made this negotiation go forward. | can't say
100%, but in all likelihood it's what I'm going to do. So | just need you to
initial that so that you understand what all of the possible punishments are.
That doesn’t mean I'm going to do it, it just means that | need for you to
understand it’s possible.

All right, so let’s file that and let’s make sure that gets filed with
Sandra, and thank you all very much. Thank you Mr. Colucci.
MR. COLUCCI: Thank you, Your Honor, for your patience.
THE COURT: No probiem; and there you go Sandra, and we’re all set.

Thank you, we’ll see you at sentencing.

[Proceeding concluded]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

G ovlrsd B

RACHELLE HAMILTON
Recorder/Transcriber
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CLERK OF THE COURT
DISTRICT COURT

6 CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

g9 Plaintiff,
CASE NO. (C215295
10 -vs-
y DEPT. NO. V
DEMARENE COLEMAN
12 ||#1963947
13 Defendant.
14
15
JUDGMENT OF CONVICTION

16

17 (PLEA OF GUILTY)

18

. The Defendant previously appeared before the Court with counse! and entered a

20 || Plea of guilty to the crimes of COUNT 1 — FIRST DEGREE MURDER

21 || (Category A Felony) in violation of NRS 200.010, 200.030, and COUNT 2 - BATTERY

22 |[WITH USE OF A DEADLY WEAPON (Category B Felony) in violation of NRS 200.481;

23
thereafter, on the 14™ day of August, 2007, the Defendant was present in court for
24

25 sentencing with his counsel CARMINE COLUCCI, ESQ., and good cause appearing,

26 THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in

27 (| addition to the $25.00 Administrative Assessment Fee, the Defendant is sentenced to

28

the NREGERERent of Corrections (NDC) as follows: as to COUNT 1-to a
AU 222007
CLERK OF THE COURT
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27

28

MAXIMUM of FIFTY (50) YEARS with a MINIMUM parole eligibility of TWENTY (20)
YEARS; as to COUNT 2 - to a MAXIMUM of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS, to run
CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE (755) DAYS credit

for time served.

DATED this f }] ) day of August, 2007.

JACKJE GLASS
DISTRICT JUDGE

2 S:\Forms\JOC-Plea 2 C¥/8/17/2007
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Clark County District Attorney

Nevada Bar #002781 . PR 0]
200 Lewis Avenue \EP 6 | o8

Las Vegas, Nevada 89155-2212

(702) 671-2500
Attorney for Plaintiff Zﬁg—
CLERK QF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff,
Case No: C215295
_VS_
Dept No: v
MONTELLE RENNE MOTLEY, aka
Montelle Renee Motley, #1581681
Defendant.
JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a plea
of guilty to the crime(s) of CONSPIRACY TO COMMIT BATTERY WITH USE OF A
DEADLY WEAPON (Gross Misdemeanor), in violation of NRS 199.480, 200.481;
thereafter, on the 21st day of August, 2007, the Defendant was present in court for
sentencing with his counsel, BRIAN BLOOMFIELD, ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, in
addition to the $25.00 Administrative Assessment Fee Aand $150.00 DNA Analysis fee
including submission to testing to determine genetic markers and/or secretor status, the
Defendant is sentenced as follows: to TWELVE (12) MONTHS in the CLARK COUNTY
DETENTION CENTER,; sentence SUSPENDED, PROBATION for an indeterminate period
not to exceed TWO (2) YEARS. CONDITIONS:

1. Deﬁ%‘ygg his/her person, property, place of residence, vehicle or areas under

his/her c%%tﬁo& to search at any time, with or without a search warrant or warrant of arrest,

62007

E COURT PAWPDOCSUUDGS1 5151500001 doc
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for evidence of a crime or violation of probation by the Division of Parole and Probation or
its agent.

2. Comply with any curfew imposed by P&P.

3. Obtain and maintain full-time employment.

4. Have no contact whatsoever with the two other victims.

5. Complete a substance abuse counseling program.

6. Submit to random U/A's. : .
DATED this E{_f_ day OM;W.

sam

2 PAWPDOCSJUDGAS 15451500001 .doc
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{ N State of Nevada . File # V08-0883 L%
N DEPARTMENT PUBLIC SAFETY

Division of Parole and Probation
. Carson City, NV 89706 g g T
k4 o N N -
T qut_:_lreq_to pay $25 Administrative Asscssment fee,
" submit to DNA testing and pay the $150.00 Analysis
Fee to the County Clerk's Office,

200 %wléﬁu\‘e%q_a.ﬂqegas, Nevada, 89155.

PROBATION AGREEMENT AND RULUE%‘
Criminal Case No. C215295

THE STATE OF NEVADA, Plaintiff ORDER ADMITTING DEFENDANT TO PRO&BQTIé\P, COURT
vs. AND FIXING THE TERMS THEREOF CLERK

MOTLEY, Montelle Renne

aka Montelle Renee Motley, Defendant

DEFENDANT is guilty of the Crime of Conspiracy to Commit Battery With Use of a Deadly Weapon , a Gross Misdemeanor.

DEFENDANT is sentenced to a term of imprisonment in the Clark County Detention Cer:ter for 12 months. Execution of that
sentence is suspended and the DEFENDANT is hereby admitted to probation for indeterminate period not to exceed 2 years under the
following conditions:

1. Reporting: You are to report in person to the Division of Parole and Probation as instructed by the Division or its agent. You arc required to submit
a written report each month on forms supplied by the Division. This report shall be true and correct in all respects.

2. Residence: You shall not change your place of residence without first obtaining permission from the Division of Parole and Probation, in each
instance. '

3. Intoxicants: You shall not consume any alcoholic beverages to excess. Upon order of the Division of Parole and Probation or its agent, you shall
submit to a medically recognized test for blood/breath alcohol content. Test results of .08 blood alcohol content or higher shall be sufficient proof of
excess.

4, Controlled Substances: You shall not use, purchase or possess any illegal drugs, or any prescription drugs, unless first prescribed by a licensed

medical professional. You shall immediately notify the Division of Parole and Probation of any prescription received. You shall submit to drug

testing as required by the Division or its agent.

Weapons: You shall not possess, have access to, or have under your control, any type of weapon.

6. Search: You shall submit your person, place of residence, vehicle or areas under your control to search at any time, with or without a search warrant
or warrant of arrest, for evidence of a crime or violation of probation by the Division of Parole and Probation or its agent.

7. Associates: You must have prior approval by the Division of Parole and Probation to associate with any person convicted of a felony, or any person
on probation or parole supervision. You shall not have any contact with persons confined in a correctional institution unless specific written
permission has been granted by the Division and the correctional institution.

8.  Directives and Conduct: You shall fellow the directives of the Division of Parole and Probation and your conduct shall justify the opportunity
granted to you by this community supervision.

9. Laws: You shall comply with all municipal, county, state, and federal laws and ordinances,

10.  Out-of-State Travel: You shall not leave the state without first obtaining written permission from the Division of Parole and Probation.

11, Employment/Program: You shall seek and maintain legal employment, or maintain a program approved by the Division of Parole and Probation
and not change such employment or program without first obtaining permission. All terminations of employment or program shall be immediately
reported to the Division.

12. Financial Obligations: You shall pay fees, fines, and restitution on a schedule approved by the Division of Parole and Probation.

Special Conditions ordered by the Court as set forth in the attached Judgement of Conviction and incorporated hereinfb} refedence.

W;ﬁreser s the right to %f)/r these terms of Probation at any time and as permitted by law. DATED this
( !ei , in the a2 Judicial District Court of the State o i

Lh

day of

Distrigt Judge Jackie Glass/Date
AGREEMENT BY PROBATIONE

[ do hereby waive extradition to the State of Nevada from any State in the Urfion hnd 1 also agree that I will not contest any effort to

return me to the State of Nevada. I have read, or have had read to me, the foregoing cgndjtions of my probation, and fully understand them and
I agree to abide by and strictly follow them and 1 fully understand the penalties involve
conditions. [ have received a copy of this document and NRS 176A.850.

ould [ in any manner violate the foregoing

Probationer Montelle Renne Motley/Date

»

Loyt et
.

-+, SUP306 (Rev. 01/25/07)
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PROBATION AGREEMENT SPECIAL CONDITIONS ADDENDUM
File # V08-0883

Criminal Case No. C215295

MOTLEY, Montelle Renne
aka Montelle Renee Motley
Defendant

Special Conditions of your probation:

1. Search;
2. Comply with any curfew imposed;
3. Obtain/maintain full-time employment;
4, Have no contact whatsoever with the two other victims;
5. Complete a Substance Abuse Counseling program;
6. Submit to random UA's.
AGREEMENT BY PROBATIONER
1 do hereby waive extradition to the State of Nevada from any State in the Union and I also agree that 1 will not contest any effort to

return me to the State of Mevada. 1 have read, or have had read to me, the foregoing conditions of my probation, and fully understand them and
1 agree to abide by gr ane understand the penalties involved should I in any manner violate the foregoing
conditions. I havgTeceived A copy of this gnd NRS 176A.850.

/f// Uindidle R Wathes Qb7

Probationer Montelle Renne Motley/Dat
APPROVED =7 -2% m d
y. M. French/Date / / ~_

9/19/07/kmd
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cuens COIB0GE
Dept. No. /

IN THE g | JUDICIAL PISTRICT COURT OF THE

STATE OF NEVADA/;? AN%FOR
THE COUNTY OF Wi/l )

Dervoitre (chrpan

Petitioner,

- ” 7] Fd
LAl .%/aé%

Respondents.

ORDER APPOINTING COUNSEL

Petitioner, Qo vy one ¢ ; has filed a proper person REQUEST FOR
APPOINTMENT OF COUNSEL, to represemt him on his Petition for Writ of Habeas Corpus (Post-
Conviction), in the above-entitled action.

The Count has reviewed Petitioner’s Request and the cntire file m this action, and Good Cause

Appearing, IT IS HEREBY ORDERED, thmt petitioner's Request for Appointment of Counsel is

GRANTED.

IT IS FURTHER ORDERED that _Qeynaxene Covewadl . Bsq, 1s
appointed to represent Petitioner on his Post-Conviction for Wit of Habeas Corpus.

Dated this_| ¢, day of __kt 1%'\- st . L2008
Subnutted by: DISTRICT COURT JUDGE

Pelitioner, In Proper Person

252 >
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INTHE __ % JUDICIAL DISTRICT C%'%Qrcrﬂmﬂ £7 THE COury
STATE OF NEVADA IN AND FOR THE COUNTY OF__CVLARY )

! X :
Petitioner,
V.
PETITION FOR WRIT
. OF HABEAS CORPUS
E R WMe Daniel , (POSTCONVICTION)
Respondent.
INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or
arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

{(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If
you're not in a specific institution of the Department but within its custody, name the Director of the
Department of Corrections.

(5) You must include all grounds or claims for relief which you may have regarding your
conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing future
petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file secking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
claim will operate to waive the attorney-client privilege for the proceeding in which you claim your counsel
was ineffective.

253
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attomey General’s Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you
are presently restrained of your liberty: ES!'A Xake §£!ﬂ a0 Wi ke ﬁm e Qounie !

2. Name and location of court which entered the judgment q}f conviction under attack: ¥n

3. Date of judgment of conviction: A\J\(e)w \ %(D‘?
4. Case number;_ (. 21 51QK

5. (a) Lengthofsentence E iy 50 yer Yaxole , \ o
) yonus Counk L Mirh o certn of v Loss dnan (1) yedics (o) o, oot
e ed of vok woove Yama Ten () eafs Tne oranieaum ber Y oaiea meny
(b) If sentence is death, state any date upon which execution is scheduled:

6. Are you presently serving a sentence for a conviction other than the conviction under attack in
this motion? Yes No
If“yes” llst crime, case number and sentenoe bemg served at this time: X2

Nature of offense involved in conviction being challenged: Fiest S)gq cee Murhesr

& %C).\"@xu Wiy Dm\\u 'udmooﬂ

8. What was your plea? (check one):
{a) Not guilty (®) Guilty (c) Nolo contendere

9. If you entered a plea of guilty to one count of an indictment or infermation, and a plea of not
guilty to ancther oount of an mdxctment or mformatlon, or if a plea of gmlty was negotJated, give details:

10, If you were found guilty after a plea of not guilty, was the finding made by: (check one) A{/A

(a) Jury (b) Judge without a jury
11. Did you testify at the trial? Yes No A
12, Did you appeal form the judgment of conviction? Yes No { Vs 77

13.- If you did appeal, answer the followin
(a) Name of Court:
(b) Casc number or citation: NIA
{c) Result: NA

254
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(d) Date of result: ) T - o
(Attach copy of order or decision, if available.)

15, Other than a direct appeal from the judgment of conviction and sentence, have you previously
filed any petitions, applications or motions with respect to this judgment in any court, state or federal?
Yes No

16. If your answer to No. 15 was “yes”, give the following information:
(2)(1) Name of court:_ ¥ Fi\dicn) Disacek Couky
(2) Nature of proceeding:

(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No

(5) Result:

(6) Date of resunlt:

(7) If known, citations of any written opinion or date of orders entered pursuant to such result;

(b) As to any second petition, application or motion, give the same information:
(1) Name of court;__ ¥ Fudicial Didediek Sougy
(2) Nature of proceeding: Moxian Yo L Nadros) %\xi.\ﬂ\ eg

(3) Grounds raised: Y2\ wvae o Ad vy gfﬂm! Eie!!!lo.‘sﬁm“! hadd ¥oam !..D%PS!
Accegx Cauidhy_plen

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes _/ No

(5) Result_ Wk Henied

(6) Date of result:___Awoisx 20,200

(7) If known, citations of any written opinion or date of orders entered pursuant to such a
result: N/a

; (c) As to any third or subsequent additional applications or motions, give the same
i Information as above, list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
- taken on any petition, application or motion?

(1) First petition, application or motion? Yes No _\/
Citation or date of decision: i

{2) Second petition, application or motion? Yes No ./
Citation or date of decision: s

(3) Third or subsequent petitions, applications or motions? Yes __ No _\/
Citation or date of decision:

(e) If you did not appeal from the adverse action on any pelition, application or motion, explain
bricfly why you did not. (You must relate specific facts in response to this question. Your response may
be included on paper which is 8 Y2 by 11 inches attached to the peti[’g‘ion Your response may not exceed
five handwritten or typewritten pages in length.)_ sV iongs Aulved 66 O8N l‘\?r\\x.f_ ole ok

SCoNAED, Couph 3 s O shane e A i :
Alveraatines,




17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If
so, identify: Npve

(a) Which of the grounds is the same: A l}/] 1

{b} The proceedings in which these grounds were raised:

A S gy
V/A

(¢) Brefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 Y2 by 11 inches attached to
the petition. 'Your response may not exceed five handwritten or typewritten pages in length))

Ai /4

I\'//J\

18. If any of the grounds listed in No.’s 23(a), (b), (¢) and {d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 % by 11 inches
attached to the petmon Your response may not exceed ﬁve handwntten or typewrltten pages in length )

19. Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is

8 2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten
pages in length))__ Wo c&e\mx \ nt\r\\\m\ 13 on g

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the
judgment under attack? Yes No .
If yes, state what court and case number: Y, I,'?.L

21.  Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal: Wy Cocoovne. T 0oty BaG

22. Do you have any future sentences to serve after you complete the sentence imposed by the
Jjudgment under attack? Yes No i/
If yes, specify where and when it is to be served, if you know:

23.  State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supporting same.
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Supporting FACTS (Tell your story briefly without citing cases or law.);

1
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Supporting FACTS (Tell your story briefly without citing cases or law.):
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A ~ by o \ 7 . \ o o1 .. “ Oy . )% Oy A oA
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{(d) Ground Four;

Supporting FACTS (Tell your story briefly without citing cases or law.):
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WHEREFORE, petitioner prays that the court grant petitioner relief to which he may be entitled
in this proceeding.

EXECUTED at Ely State Prison, onthe _\(y day of the monthof _AviqtieX )
of the year 200 §. N

3

Signature of petitioner

Ely State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

Signature of Attorney (if any)

Attorney for petitioner

Address

VERIFICATION
Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing

petition and knows the contents thereof; that the pleading is true of his own knowledge, except as to those
matters stated on information and belief, and as to such matters he belicves them to be true.

Petitioner

Attorney for petitioner
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CERTIFICATE OF SERVICE BY MAIL

L _Dewvacene Coleopany hereby certify pursuant to N.R.C.P. 5(b), that on
this _\{) day of the month ofJAu%_gg.\ , of the year 200 g, I mailed a true and

correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

Respondent prison or jail official

Address
Attorney General
Heroes’ Memorial Building : District Attomey of County of Conviction
100 North Carson Street
Carson City, Nevada 89710-4717
Address
Signature of Petitioner
"7
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Petiton Foe Mk O Nobews QOYD\LS (hesh Connfie \dr\on\

(Title of Document)

filed in District Court Case No. {1 2] 53.G5

L1 Does not contain the social security number of any person.
-OR-
@ Contains the social security number of a person as required by:
A_ A specific state or federal law, to wit:

Rursuoek Yo WRE's
(State specific law)

-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

Rﬁmuhﬂﬂm Cedesmom /10/0%
(Signature) (Date)
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
264 - 269
WILL FOLLOW VIA
U.S. MAIL
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Case No. &Q/:qu:)" F l L E D

1008 AUG 19 A %09

(i N
: U Gl
W/Z CLERR = THZ COURT

JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADZ? AN%EOR
THE COUNTY OF (234 )

@gf?f@ﬁ (ofooten

IN THE

Petitioner, MOTION FOR THE APPOINTMENT
OF COUNSEL
-vs-
. /2/ s
o/ W feurlont
ﬂg /9/’ Wa/ﬂ’ é/ ' . 6 REQUEST FOR EVIDENTIARY HEARING

Respondents.

COMES NOW, the Petitioner, D¢ vniCe ¢ Co\ewnaiy . proceeding pro se, within the

above entitled cause of action and respectfully requests this Court to consider the appointment of counsel

for Petitioner for the prosecution of this action.

This motion is made and based upon the matters set forth here, N.R.S. 34.750(1)(2), affidavit of
Petitioner, the attached Memorandum of Points and Authorities, as well as all other pleadings and

documents on file within this case.

MEMORANDUM OF POINTS AND AUTHORITTES

I. STATEMENT OF THE CASE

This action commenced by Petitioner ) ¢ ywwiC Ve . C olewrnewvy |, Instate custody,

pursuant to Chapter 34, et seq., petition for Writ of Habeas Corpus (Post-Conviction).

.

1. STATEMENT OF THE FACTS

To support the Petitioner’s need for the appointment of counsel in this action, he states the

following:
1. The merits of claims for relief in this action are of Constitutional dimension, and
: $H140 HHIW0 Petitioner is likely to succeed in this case.
8002 81 qpyy
A3AisL o I

270 !




[
_;l)

2. Petitioner is incarcerated at the Ely State Prison in Ely, Nevada. Petitioner is unable -
to undertake the ability, as an attorney would or could, to investigate crucial facts
involved within the Petition for Writ of Habeas Corpus.

3. The issues presented in the Petition involves a complexity that Petitioner is unable to
argue effectively.

4. Petitioner does not have the current legal knowledge and abilities, as an attorney
would have, 1o properly present the case to this Court coupled with the fact that
appointed counsel would be of service to the Court, Petitioner, and the Respondents
as well, by sharpening the issues in this case, shaping the examination of potential
witnesses and ultimately shortening the time of the prosecution of this case.

5. Petitioner has made an effort to obtain counsel, but does not have the funds
necessary or available to pay for the costs of counsel, see Declaration of Petitioner.

6. Petitioner would need to have an attorney appointed to assist in the determination of
whether he should agree to sign consent for a psychological examination.

7. The prison severely limits the hours that Petitioner may have access to the Law
Library, and as well, the facility has very limited legal research materials and
sources,

8. While the Petitioner does have the assistance of a prison law clerk, he is not an
attorney and not allowed to plead before the Courts and like Petitioner, the legal
assistants have limited knowledge and expertise,

9. The Petitioner and his assisting law clerks, by reason of their imprisonment, have a

severely limited ability to investigate, or take depositions, expand the record or

otherwise litigate this action.
10. The ends of justice will be served in this case by the appointment of professional
and competent counsel to represent Petitioner.

IL ARGUMENT

Motions for the appointment of counsel are made pursuant to N.R.S. 34 750, and are addressed to

the sound discretion of the Court. Under Chapter 34.750 the Court may request an attorney to represent any
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such person unable to employ counsel. On a Motion for Appointment of Counsel pursuant to NR.S.
34.750, the District Court should consider whether appointment of counsel would be of service to the
indigent petitioner, the Court, and respondents as well, by sharpening the issues in the case, shaping
examination of witnesses, and ultimately shortening trial and assisting in the just determination,

In order for the appointment of counsel to be granted, the Court must consider several factors to be
met in order for the appointment of counsel to be granted; (1) The merits of the claim for relief; (2) The
ability to investigate crucial factors; (3) whether evidence consists of conflicting testimony effectively
treated only by counsel; (4) The ability to present the case; and (5) The complexity of the legal issues raised
in the petition.

. CONCLUSION
Based upon the facts and law presented herein, Petitioner would respectfully request this Court to

weigh the factors involved within this case, and appoint counsel for Petitioner to assist this Court in the just

determination of this action

Dated this \(y day of Ag;ﬁd{m-\- ,200 ¥

Ely State Prison
P.O. Box 1989
Ely, Nevada 89301

Demrone & X

Petitioner.

VERIFICATION

I declare, affirm and swear under the penalty of perjury that all of the above facts, statements and
assertions are true and correct of my own knowledge. As 1o any such matters stated upon information or

belief, I swear that I believe them all to be true and correct.

Dated this \() day of Jiugkuglc , 200 %

Devvwc ene Colexnan
Petitioner, pro per.
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CERTIFICATE OF SERVICE BY MAIL

I Qe wialene Coleman , hereby cenify pursuant to NR.C.P.

5(b), that on this \  day of Augush , of the year 200 %, I mailed a true and

o
correct copy of the foregoing Motion for Leave to Proceed in Forma Pauperis; Affidavit in Support of
Motion for Leave to Proceed in Forma Pauperis; Motion fore the Appointment of Counsel, and Request for

Evidentiary Hearing, addressed to:

Name Name Name

Address Address Address

Petitioner
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CARMINE J. COLUCCI, ESQ.
CARMINE J. COLUCCI, CHTD.
Nevada Bar #000881

629 South Sixth Street

Las Vegas, Nevada §9101-6919
(702) 384-1274

Attorney for Defendant
DEMARENE COLEMAN
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, )
)
Plaintiff, )
)
VS. ) CASENO.: (C215295
) DEPT.NO.: V
DEMARENE COLEMAN, )
)
Defendant. ) HEARING DATE:
) HEARING TIME:

Fe

MOTION TO WITHDRAW GUILTY PLEA

CARMINE J. COLUCCI, ESQ., of the law firm of CARMINE J. COLUCCI, CHTD., and
moves this Court for its Order allowing him to withdraw his guilty plea to Count 1, First
Degree Murder (NRS 200.010, 200.030) and Count 2, Battery With Use of a Deadly Weapon

the affidavit of Defendant DEMARRBNE COLEMAN attached hereto.
DATED this August #1007,

629 S. Sixth Streé
Las Vegas, Nevada 89101-6919
Attorney for Defendant
R CE\VED DEMARENE COLEMAN
G 18 2008
OF THE COURT

. 286

COMES NOW, the Defendant DEMARENE COLEMAN, by and through his attorney

(NRS 200.481) for the reasons set forth in the Points and Authorities submitted herewith and

CARMINE J. COLUCCI, CHTD.
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NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff: and
TO: DAVID ROGER, DISTRICT ATTORNEY, its Attorney:
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing Motion To Withdraw Guilty Plea on for hearing before this Court at
the Courtroom of the above-entitled Court on the day of August 2007, at the hour

of a.m. of said day, or as soon thereafter as Counsel can be heard.

DATED this August 7%, 2007.

CARMINE J. COLUCCI, CHTD.

H eet
Las Vegas, Nevada 89101-6919
(702) 384-1274
Attorney for Defendant
DEMARENE COLEMAN

POINTS AND AUTHORITIES

On May 29, 2007, Defendant DEMARENE COLEMAN, plead guilty to Count 1, First
Degree Murder (NRS 200.010, 200.030) and Count 2, Battery With Use of a Deadly Weapor‘l
(NRS 200.4810 before the Honorable Jackie Glass in the Eighth Judicial District Court. For
the reasons set forth below, Defendant now seeks an Order from this Court allowing him to
withdraw his guilty plea.

The Defendant asserts that he has a minimal education and was under the influence of
medication that precluded his ability to fully comprehend and appreciate the consequences of
pleading guilty to the charges of First Degree Murder and Battery With Use of a Deadly
Weapon. The Defendant’s lack of comprehension and failure to understand of the
consequences of his pleading guilty are based on his minimal education and medicated state at
the time of the plea precludes Defendant having entered a knowing and voluntarily plea of

guilty.
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DISCUSSION

An appeliate court should review the entire record and look to the totality of the facts
and circumstances of a defendant’s case to determine whether the defendant entered his plea

with an actual understanding of the nature of the charges against him. Marshall v. Louberger,

459 1).S. 422, 103 S.Ct. 843 (1983) and Henderson v. Morgan, 426 U.S. 637, 96 S.Ct. (1976).
The court must be able to conclude from the oral canvass, any written plea memorandum, and
the circumstances surrounding the execution of the memorandum (i.e., did the defendant read
it, have any questions about it, etc.) that the defendant's plea was freely, voluntarily, and
knowingly made. No specific formula for making this determination is required. Each case
must be decided upon the facts and circumstances of that individual case. State v. Freese, 116
Nev. 1097, 1107; 13 P.3d 442, 449 (2000).

The Defendant, Mr. Coleman was a poor student who only completed ten years of
education, poorly equipping him with the skills to adequately read, write and understand the
English Language. Coupled with his educational deficiencies the Mr. Coleman has been using
drugs for the last seven years which has undoubtedly impacted his cognitive abilities to
rationally form decisions, such as agreeing to the plea agreement. Mr. Coleman recently
informed counsel that he had been under the influence of drug medication administered at the
jail and would never have accepted the negotiations had he understood that the Court might not
run the sentences concurrently.

In conclusion, a review of the Defendant’s attached affidavit hereto, supports his
assertion that his educational abilities relating to reading, writing and comprehension are

deficient when taken in conjunction with his medicated status his plea was not freely,
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knowingly and voluntarily entered. He should therefore be allowed to withdraw his plea and

proceed to trial on the original charges.

DATED this August '77’/) 2007.

CARMINE J. COLUCCI, CHTD.

C . COLUCCI, ESQ.
evada Bak No. Q00881

629 S. Six et

Las Vegas, Nevada 89101-6919
Attorney for Defendant
DEMARENE COLEMAN
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AFFIDAVIT IN SUPPORT OF MOTION TO WITHDRAW GUILTY PLEA

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

I, DEMARENE COLEMAN, being first duly sworn, depose and say:

1. That I am the defendant in the case and have personal knowledge of all matters
set forth herein except for those stated upon information and belief and am
competent to testify thereon.

2. That I have read the Motion To Withdraw Guilty Plea and the statements in the
motion are true and correct.

3. That I only signed and agreed to the terms of the plea agreement because I was
going to go to trial if | didn’t sign even though I didn’t understand the plea

agreement.

4, That I only advised my attorney, at the last jail visit which occurred after the
plea was entered, that I felt I was under the influence of drugs given to me by
the jail and that I did not fully understand that the Court could still run my
sentences consecutively.

5. That for these reasons I want to withdraw my plea and go to trial as I feel that I
did not freely, voluntarily and knowingly accept this plea.

DATED August _, 2007

DEMARENE COLEMAN

Subscribed and sworn to before me
this August , 2007.

Notary Public
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PPOW
e 2 P2
DISTRICT COURT Qg_
CLARK COUNTY, NEVADA (_JReh, 45 jar
3\ CLERK a T GO
DEMARENE COLEMAN, N
Petitioner,
Case No: C215295
V8. > Dept No: 5
E.K. McDANIEL,
Respondent, ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS

/

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on
August 19, 2008. The Court has reviewed the petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive,.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the \%ay of NOVEmMLeR— 150 S ot the hour of

(o]

District Court Judge

i) g;clock for further proceedings.

(‘::
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Electronically Filed
10/28/2008 09:17:55 AM

RSPN . f 4? g
DAVID ROGER /‘”“/

Clark County District Attorney CLERK OF THE COURT

Nevada Bar #002781

J. TIMOTHY FATTIG

Chief Deputy District Attorney
Nevada Bar #006639

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, )
) CASE NO: (215295
Plaintiff, )
) DEPT NO: V
-Vs- )
DEMARENE COLEMAN, %
#1963947 )
Defendant. %

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR
WRIT OF HABEAS CORPUS
DATE OF HEARING: November 18, 2008
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
J. TIMOTHY FATTIG, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Opposition to Defendant's Petition for Writ of Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/17
/17
/17
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On September 20, 2005, Defendant was charged by way of Information with
MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010, 200.030,
193.165); ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS
200.010, 200.030, 193.330, 193.165); and ACCESSORY TO MURDER (Felony — NRS
200.010, 200.030, 195.030, 195.040).

On August 22, 2006, the district court held a hearing to determine Defendant’s
competency. The court found that the Defendant was not competent and remanded him to
the custody of the Division of Mental Health Development Services for detention and
treatment. An Order of Commitment was filed on August 28, 2006. On December 12, 2006,
the district court, after reviewing the doctors’ reports, held that Defendant was competent.
On December 29, 2006, the court filed its Findings of Competency.

On May 29, 2007, Defendant entered into a Guilty Plea Agreement and pled guilty to
FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON, the
charges set forth in the Amended Information filed that same day.

On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci,
requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same day,
the court granted Defendant’s request for a continuance. On August 7, 2007, Defendant
filed a Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed its Opposition.
On August 14, 2007, the district court denied Defendant’s Motion to Withdraw Guilty Plea
and sentenced Defendant as follows: As to Count 1 — to a MAXIMUM of FIFTY YEARS
with a MINIMUM of parole eligibility of FORTY-EIGHT (48) MONTHS to run
CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for
time served. A Judgment of Conviction was filed on August 22, 2007.

Defendant filed the instant petition on August 19, 2008. The State’s Response is as
follows:

//

C :\Program Files\Neevia.Com\Document Converter\temp\361420-429733.DOC

293




O o0 N SN kW

[\ TR NG T NG TR N T N T N T N T N T N T S g e S S g sy
o< HEEE N e Y S S == T < BN B ) U ) BN E RIS\ =)

ARGUMENT

I DEFENDANT’S PLEA WAS FREELY, VOLUNTARILY AND
KNOWINGLY ENTERED

Pursuant to NRS 176.165, a defendant’s guilty plea can only be withdrawn after

sentencing to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). Three important factors in making the determination of the presence of a
“manifest injustice” are whether the defendant: 1) acted voluntarily; 2) understood the nature
of the charges against him; and 3) understood the consequences of his plea. Wilson v. State,

99 Nev. 362, 373, 664 P.2d 328, 334 (1983).

A plea of guilty is presumptively valid, particularly where it is entered into on the

advice of counsel. Jezierski v. State, 107 Nev. 395, 812 P.2d 355 (1991). The Defendant

has the burden of proving that the plea was not entered knowingly or voluntarily. Bryant v.
State, 102 Nev. 268, 721 P.2d 364 (1986); Wynn v. State, 96 Nev. 673, 615 P.2d 946 (1980);
Housewright v. Powell, 101 Nev. 147, 710 P.2d 73 (1985).

In determining whether a guilty plea is knowingly and voluntarily entered, the court
will review the totality of the circumstances surrounding the defendant's plea. Bryant, 102
Nev. at 271. The proper standard set forth in Bryant requires the trial court to personally
address a defendant at the time he enters his plea in order to determine whether he
understands the nature of the charges to which he is pleading. Id. at 271; State v. Freese,116
Nev. 1097, 1105, 13 P.3d 442, 448 (2000). The guidelines for voluntariness of pleas of

guilty “do not require the articulation of talismanic phrases.” Heffley v. Warden, 89 Nev.

573, 575, 516 P.2d 1403, 1404 (1973). It requires only “that the record affirmatively

disclose that a defendant who pleaded guilty entered his plea understandingly and
voluntarily.” Brady v. United States, 397 U.S. 742, 747-748, 90 S.Ct. 1463, 1470 (1970);
United States v. Sherman, 474 F.2d 303 (9th Cir. 1973).

In this case, Defendant fails to establish that his plea was not knowingly and
voluntarily entered. During his plea canvass the Court entered into a detailed colloquy with
Defendant regarding the specifics surrounding his plea, the consequences of it, and the

discretion the Court had regarding the sentence ultimately imposed notwithstanding

C :\Prqéram Files\Neevia.Com\Document Converter\temp\361420-429733.DOC
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negotiations between the State and his counsel. First, the court inquired to determine
whether Defendant understood the charges to which he was pleading guilty, as demonstrated

by the following exchange:

THE COURT: Do you read, write, and understand the English
language?

THE DEFENDANT: Yes.

THE COURT: I have a copy of an amended information — thank
you — that contains the charges of first degree murder and battery
with use of a deadly weapon. Did you receive this document?
THE DEFENDANT: Yes.

THE COURT: Have you read over it?

THE DEFENDANT: [Indiscernible]

THE COURT: I need you to just speak up a little more.

THE DEFENDANT: Yes.

THE COURT: And do you understand both of those charges?
THE DEFENDANT: Yes.

THE COURT: All right, as to Count 1, first-degree murder, how
do you plead?

THE DEFENDANT: Guilty.

THE COURT: As to Count 2, battery with use of a deadly
weapon, how do you plead?

THE DEFENDANT: Guilty.

THE COURT: The negotiation is as follows: both parties agree
to recommend 20 to 50 years in the Nevada Department of
Correction and the State will not oppose — and that would be on
the murder count.

MR. COLUCCI: Right.

THE COURT: And the State will not oppose concurrent time
between the counts. Is that your complete understanding of what
the negotiations are?

THE DEFENDANT: Yes.

Next, the court inquired into the voluntariness of Defendant’s plea by engaging

Defendant in the following discussion:

C :\Proéram Files\Neevia.Com\Document Converter\temp\361420-429733.DOC
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THE COURT: Is anyone forcing you to plead guilty?
DEFENDANT: No.

THE COURT: You’re pleading guilty freely and voluntarily?
THE DEFENDANT: Yes.

THE COURT: All right, I have a guilty plea agreement here and
on page five there’s a signature line with a signature above your
name. Did you sign this?

THE DEFENDANT: Yes.

THE COURT: Before you signed it did you read it over?

THE DEFENDANT: Yes.

THE COURT: Did you understand everything in it?

THE DEFENDANT: Yes.

THE COURT: Do you understand that as a result of your plea
you’re giving up certain valuable constitutional rights; those
rights were listed for you in your guilty plea agreement?

THE DEFENDANT: Yes.

The court then went to great lengths to explain the different sentencing possibilities
Defendant faced as a result of entering into the Guilty Plea Agreement, as demonstrated by
the following inquiry:

THE COURT: So, I'm going to write that in here and —

afterwards, but I want to ask you if your understand, I know the

deal is to recommend to me the term of 50 years with parole

eligibility beginning at 20, but I need for you to understand that

there are possibilities here. One is life with parole eligibility, one

with life with no dparole, or the term of years which 1s 20 to 50;

do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that all of those possible

punishments there is no option for any probation, that on a

charge of murder you must be sentenced to prison; do you

understand that?

THE DEFENDANT: Yes.

THE COURT: Okay, and do %lou understand that [ am going to
t

write in the third option into this guilty plea agreement and I'm
going to put my initials by it so that you — and this record will

C :\Pro@ram Files\Neevia.Com\Document Converter\temp\361420-429733.DOC
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also indicate that you’ve been advised of all the possible
punishments that face you. Do you understand?

THE DEFENDANT: Yes. Yes.

THE COURT: I really need you to speak up.

On the other, Count 2, which is the battery with use of a
deadly weapon you face a minimum term of two years, not less
than two years, and a maximum term of not more than 10 years
in the Nevada Department of Corrections, and a possible fine of
up to $10,000; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that sentencing is completely
up to the Court?

THE DEFENDANT: Yes.

The court also engaged Defendant in the following dialogue to assure that Defendant

entered into the Guilty Plea Agreement with the advice of counsel.

THE COURT: All right, after you signed this document, Mr.
Coleman, did you talk about your case with your attorney —

THE DEFENDANT: Yes.

THE COURT: -- Mr. Colucci?

THE DEFENDANT: Yes.

THE COURT: Did he answer your questions?
THE DEFENDANT: Yes.

In addition, after speaking with Defendant and realizing that Defendant may not have

understood the possible sentences, defense counsel asked the court for clarification:

MR. COLUCCI: Judge, just for the record, in talking with Mr.

Coleman because he’s now not understanding the possibilities

here, I just wanted to put on the record, if that’s okay with the

Court, that generally the Court will follow the recommendation

gf the State and the defense unless there is some — something
rastic —

THE COURT: Extraordinary reason, but I mean this is
something that the two of you have agreed to. I will ordinarily
follow what you’ve agreed to. I understand that this is what
made this negotiation go forward. I can’t say 100%, but in all
likelihood it’s what [ am going to do. So I just need you to initial
that so that you understand what all of the possible punishments
are. That doesn’t mean [’m going to do it, it just means that [
need for you to understand it’s possible.

C :\Pr@ram Files\Neevia.Com\Document Converter\temp\361420-429733.DOC
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Lastly, by signing the Guilty Plea Agreement, Defendant attested to the following:

I hereby agree to plead guilty to: Count 1 — FIRST DEGREE
MURDER (Category A Felony — NRS 200.010, 200.030) and
Count 2 — BATTERY WITH USE OF A DEADLY WEAPON
(Category B Felony — NRS 200.481), as more fully alleged in the
charging document attached hereto as “Exhibit 1.

My decision to plead guilty is based upon the plea agreement in
this case which 1s as follows:

Both parties agree to recommend twenty (20) to fifty (50) years
in the Nevada Department of Corrections. The State will not
oppose the concurrent time between the counts.

I have discussed the elements of all of the original charge(s)
aﬁainst me with my attorney and I understand the nature of the
charge(s) against me.

I understand that the State would have to prove each element of
the charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver
of rights have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in
my best interest, and that a trial would be contrary to my best
interest.

I am signing this agreement voluntarily, after consultation with

my attorney, and [ am not acting under duress or coercion or by
virtue of any promises of leniency, except for those set forth in

this agreement.

My attorney has answered all my questions regarding this guilty
plea agreement and its consequences to my satisfaction and [ am
satisfied with the services provided by my attorney.

Thus, the record affirmatively evidences that Defendant entered into his plea

knowingly and voluntarily. As such, Defendant’s petition should be denied.

/1
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I1. DEFENDANT CANNOT REPUDIATE CHALLENGED PORTIONS
OF THE GUILTY PLEA AGREEMENT

In his petition, Defendant argues that his responses to the questions asked during the
plea canvass was a result of “coercion by counsel and should not be taken to heart that
petitioner intended to plea[d] guilty or affirmatively admitted guilt.” However, the record
contradicts Defendant’s claims that he was drugged and did not know what he was doing. In

signing the guilty plea agreement, Defendant attested to the following:

I am signing this agreement voluntarily, after consultation with

my attorney, and [ am not acting under duress or coercion or by
virtue of any promises of leniency, except for those set forth in

this agreement.

I am not now under the influence of any intoxicating liquor, a
controlled substance or other drug which would in any manner
impair my ability to comprehend or understand this agreement or
the proceedings surrounding my entry of this plea.

Thus, the record clearly demonstrates that Defendant was not coerced into entering a
plea or that he was under the influence of a substance that would impair his ability to
comprehend the nature of the proceedings. Moreover, “[W]hen an accused expressly
represents in open court that his guilty plea is voluntary, he may not ordinarily repudiate his

statements to sentencing judge.” Lundy v. Warden, 89 Nev. 860; 34 P.3d 519 (2001).

Consequently, Defendant cannot repudiate the foregoing portions of the Guilty Plea

Agreement per Lundy and his petition should be denied.

1. DEFENDANT’S CLAIMS OF INEFFECTIVE ASSISTANCE OF
COUNSEL ARE TOO VAGUE TO WARRANT RELIEF

The Sixth Amendment provides that, “[i]n all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his defense.” This court has long
recognized that “the right to counsel is the right to the effective assistance of counsel.”
Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2063 (1984) (quoting
McMann v. Richardson, 397 U.S. 759, 771 n.14, 90 S. Ct. 1441, 1449 n.14 (1970)); see also
State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). A defendant making a claim

C :\Program Files\Neevia.Com\Document Converter\temp\361420-429733.DOC

299




O o0 N SN kW

[\ TR NG T NG TR N T N T N T N T N T N T S g e S S g sy
o< HEEE N e Y S S == T < BN B ) U ) BN E RIS\ =)

of ineffective assistance of counsel must show both that counsel’s performance was deficient
and that the deficient performance prejudiced the defendant. See Warden, Nevada State
Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part

test in Nevada).

Counsel’s performance is deficient if “counsel’s representation fell below an
objective standard of reasonableness.” Strickland, 466 U.S. at 688, 104 S. Ct. at 2064.
“Effective counsel does not mean errorless counsel, but rather counsel whose assistance is
‘[w]ithin the range of competence demanded of attorneys in criminal cases.”” Jackson v.
Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975) (quoting
McMann, 397 U.S. at, 771, 90 S.Ct. at 1449 (1970)).

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel

was ineffective. Means v. State, 120 Nev. 1001, 103 P.3d 35 (2004). The role of a court in

considering an allegation of ineffective assistance of counsel is “not to pass upon the merits
of the action not taken but to determine whether, under the particular facts and circumstances
of the case, trial counsel failed to render reasonably effective assistance.” Donovan v. State,
94 Nev. 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharris, 551 F.2d 1162,
1166 (9th Cir. 1977)).

This analysis means the court should neither “second guess reasoned choices between
trial tactics nor does it mean that defense counsel, to protect himself against allegations of
inadequacy, must make every conceivable motion no matter how remote the possibilities are
of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the court must “judge
the reasonableness of counsel's challenged conduct on the facts of the particular case, viewed
as of the time of counsel's conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Effective counsel does not mean errorless counsel, but rather counsel whose
assistance is ‘[w]ithin the range of competence demanded of attorneys in criminal cases.’”
Jackson v. Warden, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975) (quoting McMann v.
Richardson, 397 U.S. 759, 771, 90 S. Ct. 1441, 1449 (1970)). Based on the above law, the
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role of a court in considering allegations of ineffective assistance of counsel is “not to pass
upon the merits of the action not taken but to determine whether, under the particular facts
and circumstances of the case, trial counsel failed to render reasonably effective assistance.”
Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharris,
551 F.2d 1162, 1166 (9th Cir. 1977)).

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” McNelton, 115 Nev. at 403, 990 P.2d at

1268 (citing Strickland, 466 U.S. at 687-89 & 694, 104 S. Ct. at 2064-65 & 2068.).
Moreover, claims asserted in a petition for post-conviction relief must be supported

with specific factual allegations, which if true, would entitle the petitioner to relief.

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked”

allegations are not sufficient, nor are those belied and repelled by the record. Id.
NRS 34.735(6) states in relevant part:

You must allege specific facts supporting the claims in the
petition you file seeking relief from any conviction or sentence.
Failure to allege specific facts rather than just conclusions may
cause your petition to be dismissed. (Emphasis added).

In this case, other than the claim that counsel disregarded Defendant’s request to
appeal from the denial of his motion to withdraw his guilty plea, Defendant has made only
bare claims of ineffective assistance of counsel which do not warrant relief per Hargrove and
NRS 34.34735(6). Thus, all claims not concerning the request for appeal should be denied.
/1
/1
/1
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IVv. THE COURT SHOULD CONDUCT A LIMITED EVIDENTIARY
HEARING TO DETERMINE WHETHER DEFENDANT WAS
DEPRIVED OF HIS RIGHT TO AN APPEAL

The State respectfully requests that this court schedule a limited hearing into
Defendant’s claim that his attorney disregarded his request to appeal from the denial of his

motion to withdraw his guilty plea to determine per Roe v. Ortega, 528 U.S. 470, 120 S.Ct.

1029 (2000) whether Defendant is entitled to a “Lozada” appeal. All of Defendant’s other
claims can be resolved without expanding the record so no further evidentiary hearing is

needed. See Marshall v. State, 110 Nev. 1328, 885 P.2d 603 (1994).

V. DEFENDANT IS NOT ENTITLED TO POST CONVICTION
COUNSEL

There is no federal constitutional right under the Sixth Amendment and no state
constitutional right to counsel in post-conviction relief proceedings. Coleman v. Thompson,

501 U.S. 722, 725, 111 S. Ct.2546, 2552 (1991); McKague v. Warden, 112 Nev. 159, 163,

912 P.2d 255, 257-58 (1996). However, a district court judge has the discretion to appoint

counsel under the following conditions pursuant to NRS 34.750:

A petition may allege that the petitioner is unable to pay the costs
of the proceedings or to employ counsel. If the court is satisfied
that the allegation of indigency is true and the petition is not
dismissed summarily, the court may appoint counsel at the time
the court orders the filing of an answer and a return. In making
its determination, the court may consider whether:

(a) the issues are difficult;

(b)  the petitioner is unable to comprehend the

proceedings; or
(©) counsel is necessary to proceed with discovery.

(emphasis added).

NRS 34.750 (1999).

Here, Defendant is requesting court appointed counsel to assist him in pursuing a Post
Conviction Petition of Writ of Habeas Corpus. However, it is clear that Defendant is not
entitled to post conviction counsel because Defendant has already been convicted and his

petition will likely be dismissed summarily. In addition, if the court does set a limited
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hearing into the issue of deprivation of appeal, the issue is so simple that Defendant does not
need the assistance of counsel. Thus, Defendant’s request for counsel should be denied.

CONCLUSION

Based on the aforementioned arguments, the State respectfully requests that the Court
set a limited evidentiary hearing on the issue of deprivation of appeal and deny all other

claims raised in Defendant’s petition.

DATED this 28th day of October, 2008.

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/J. Timothy Fattig

J. TIMOTHY FATTIG
Chief Deputy District Attorney
Nevada Bar #006639

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 28th day of
October, 2008, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
DEMARENE COLEMAN, ID #1963947

P.0. BOX 1989
ELY, NV 89301

/s/ C. Bush
Secretary for the District Attorney's Office
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Electronically Filed
12/02/2008 10:34:41 AM

NOTC oy 4%‘&’/

DAVID ROGER

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

J. TIMOTHY FATTIG

Chief Deputy District Attorney
Nevada Bar #006639

200 Lewis Avenue

Las Vegas, Nevada 89155-2211
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, % Case No. C215295
-Vs- % Dept No. \%
DEMARENE COLEMAN, %
#1963947 )
Defendant. %
)
NOTICE OF HEARING

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing motion on for setting before the above entitled Court, in Department
V thereof, on Thursday, the 29th day of January, 2009, at the hour of 11:00 o'clock AM, or
as soon thereafter as counsel may be heard.

DATED this 2nd day of December, 2008.

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/J. Timothy Fattig

J. TIMOTHY FATTIG
Chief Deputy District Attorney
Nevada Bar #006639
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 2nd day of

December, 2008, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ckb

DEMARENE COLEMAN, BAC #1007335
P.0. BOX 1989
ELY, NEVADA 89301

/s/ C. Bush

Secretary for the District Attorney's Office
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DAVID ROGER
2 I Clark County District Attorney F ﬂ ﬁn E B
s | Kol :
. HY FATTI e Y 5y DM »
ChiefD%puty District Attorney vee 032 g 08
4 Iz\Igarada ar #006639 g
Lewis Avenue 2
5 | Las Vegas, Nevada 89155-2212 /56/11/
(702) 671-2500 CLERK OF Tr¢ coypy
6 || Attorney for Plaintiff T
7 DISTRICT COURT
g CLARK COUNTY, NEVADA
9 || THE STATE OF NEVADA, )
10 Plaintiff, CASENO: (C215295
11 -vs- DEPT NO: V
12 || DEMARENE COLEMAN,
3 #1963947
Defendant.
14
15 ORDER FOR PRODUCTION OF INMATE
16 DEMARENE COLEMAN, BAC #1007335
DATE OF HEARING: January 29, 2009
17 TIME OF HEARING: 11:00 A.M.
18
19 TO: E.K. McDANIEL, Warden of the Ely State Prison;
20 TO: DOUGLAS C. GILLESPIE, Sheriff of Clark County, Nevada
21 Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID
22 || ROGER, District Attorney, through J. TIMOTHY FATTIG, Chief Deputy District Attorney,
23 || and good cause appearing therefor,
24 IT IS HEREBY ORDERED that E.K. McDANIEL, Warden of the Ely State Prison
<
o o o5 || shall be, and is, hereby directed to produce DEMARENE COLEMAN, in Case No.
< S %6 C215295, wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as the said
Sk,
;5 < %7 Defendant is currently incarcerated in the Ely State Prison located in Ely, Nevada and his
=
g oo 8 || presence will be required in Las Vegas, Nevada commencing on January 29, 2009, at the
%
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hour of 11:00 o'clock A.M. and continuing until completion of the prosecution's case against
the said Defendant.

IT IS FURTHER ORDERED that DOUGLAS C. GILLESPIE, Sheriff of Clark
County, Nevada, shall accept and retain custody of the said in the Clark County Detention
Center, Las Vegas, Nevada, pending completion of said matter in Clark County, or until the
further Order of this Court; or in the alternative shall make all arrangements for the
transportation of the said Defendant to and from the Ely State Prison facility which are
necessary to insure the Defendant's appearance in Clark County pending completion of said
matter, or until further Order of this Court.

DATED this f\ day of December, 2008.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

7 T
J. TIMOTHY TTI

Chief Deputy District Attorney
Nevada Bar #006639

BY
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27

RECEIVED BY
DEPT. 17

FEB 2 3 2009

o CRIGINAL o 1%

ORDR F 5 -
DAVID ROGER ; tem Lo
I(\:I lardec])imti‘;E (g())lzsﬁiré(it Attorney
evada Bar 21
ey R R ION Fes 26 & 31 il "09
Deputy District Attorney [
Nevada Bar #000411 5 oLy
200 Lewis Avenue S
Las Vegas, Nevada 89155-2212 CLERIOF 7o TRy
(702) 671-2500
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, ’ )
Plaintiff,
CASE NO: C215295
-VS-—
DEPT NO: XVII

DEMARENE COLEMAN,#1963947

Defendant.
)
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: January 29, 2009
TIME OF HEARING: 11:00 A.M.

THIS CAUSE having come on for hearing before the Honorable Michae! Villani,
District Judge, on the 29th day of January, 2009, the Petitioner being present, Proceeding In
Forma Pauperis, the Respondent being represented by DAVID ROGER, District Attorney,
by and through H. LEON SIMON, Deputy District Attorney, and the Court having
considered the matter, including briefs, transcripts, the testimony of Defendant’s former
attorney, Carmine Colucci, arguments of counsel, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On September 20, 2005, Defendant was charged by way of Information with MURDER
WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010, 200.030, 193.165);

ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010,
RECEIVED
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200.030, 193.330, 193.165); and ACCESSORY TO MURDER (Felony — NRS 200.010,
200.030, 195.030, 195.040).

. On August 22, 2006, the district court held a hearing to determine Defendant’s

competency. The court found that the Defendant was not competent and remanded him
to the custody of the Division of Mental Health Development Services for detention and
treatment. An Order of Commitment was filed on August 28, 2006. On December 12,
2006, the district court, after reviev{ring the doctors’ reports, held that Defendant was

competent. On December 29, 2006, tﬁe court filed its Findings of Competency.

. On May 29, 2007, Defendant entered into a Guilty Plea Agreement and pled guilty to

FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON,

the charges set forth in the Amended Information filed that same day.

. On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci,

requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same
day, the court granted Defendant’s request for a continuance. On August 7, 2007,
Defendant filed a Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed
its Opposition. On August 14, 2007, the district court denied Defendant’s Motion to
Withdraw Guilty Plea and sentenced Defendant as follows: AstoCount ]l —toa
MAXIMUM of FIFTY YEARS with a MINIMUM parole eligibility of TWENTY (20)
YEARS; As to Count 2 — to a MAXIMUM of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS to run
CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for

time served. A Judgment of Conviction was filed on August 22, 2007.

. Defendant filed the instant petition on August 19, 2008. The State’s Response was filed

on October 28, 2008.

. The court held a limited evidentiai’y hearing to determine whether Defendant was

deprived of his right to an appeal.

. Defendant was represented by Mr. Carmine Collucci, Esq. Mr. Colluci was first licensed

to practice law in Nevada in September 1977. He has been in private practice since then

2 PAWPDOCS'FOR\S15\51500001.doc
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and currently handles a case load that is 95% criminal defense. As of the spring of 2007,
Mr. Collucci had represented thousands of defendants.

8. On August 14, 2007, immediately after Defendant was sentenced, Mr. Collucci moved to
withdraw as counsel. The court so ordered.

9. Mr. Collucci had no contact with Defendant after he withdrew as counsel. Defendant
never asked him to file an appeal. Defendant did not have any non-frivolous issues to
raise on appeal. Mr. Coilucci did not tell Defendant that he could not appeal.

10. Defendant had no contact with Mr. Collucci after sentencing.

11.Defendant was not deprived of his right to an appeal.

12. Defendant’s plea was freely, voluntarily and knowingly entered.

13.Defendant cannot repudiate the challenged portions of the Guilty Plea Agreement.

14. Defendant’s claims of ineffective assistance of counsel are too vague to warrant relief.

15. Defendant is not entitled to post conviction counsel.

CONCLUSIONS OF LAW

1. Pursuant to NRS 176.165, a defendant’s guilty plea can only be withdrawn after
sentencing to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787

P.2d 391, 394 (1990).

2. Three important factors in making the determination of the presence of a “manifest
injustice” are whether the defendant: 1) acted voluntarily; 2) understood the nature of the
charges against him; and 3) understood the consequences of his plea. Wilson v. State, 99

Nev. 362, 373, 664 P.2d 328, 334 (1983).

3. A plea of,guilty is presumptively valid, particularly where it is entered into on the advice

of counsel. Jezierski v. State, 107 Nev. 395, 812 P.2d 355 (1991).

4, A defendant has the burden of proving that the plea was not entered knowingly or
voluntarily. Bryant v. State, 102 Nev. 268, 721 P.2d 364 (1986); Wynn v. State, 96 Nev.
673, 615 P.2d 946 (1980); Housewright v. Powell, 101 Nev. 147, 710 P.2d 73 (1985).

5. In determining whether a guilty plea is knowingly and voluntarily entered, the court will

review the totality of the circumstances surrounding the defendant’s plea. Bryant, 102
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Nev. at 271.

6. The proper standard set forth in Bryant requires the trial court to personally address a

defendant at the time he enters his plea in order to determine whether he understands the
nature of the charges to which he is pleading. Id. at 271; State v. Freese,116 Nev. 1097,
1105, 13 P.3d 442, 448 (2000).

7. The guidelines for voluntariness of pleas of guilty “do not require the articulation of

talismanic phrases.” Heffley v. Warden, 89 Nev. 573, 575, 516 P.2d 1403, 1404 (1973).

It requires only “that the record affirmatively disclose that a defendant who pleaded
guilty entered his plea understandingly and voluntarily.” Brady v. United States, 397
U.S. 742, 747-748, 90 S.Ct. 1463, 1470 (1970); United States v. Sherman, 474 F.2d 303
(9th Cir. 1973).

8. “[W]hen an accused expressly represents in open court that his guilty plea is voluntary,

he may not ordinarily repudiate his statements to sentencing judge.” Lundy v. Warden,

89 Nev. 860; 34 P.3d 519 (2001).

9. The Sixth Amendment provides that, “[i]n all criminal prosecutions, the accused shall

enjoy the right . . . to have the Assistance of Counsel for his defense.” This court has
long recognized that “the right to counsel is the right to the effective assistance of
counsel.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2063 (1984)
(quoting McMann v. Richardson, 397 U.S. 759, 771 n.14, 90 S. Ct. 1441, 1449 n.14
(1970)); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993).

10. A defendant making a claim of ineffective assistance of counsel must show both that
counsel’s performance was deficient and that the deficient performance prejudiced the

defendant. See Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504,

505 (1984) (adopting Strickland two-part test in Nevada).

11.Counsel’s performance is deficient if “counsel’s representation fell below an objective
standard of reasonableness.” Strickland, 466 U.S. at 688, 104 S. Ct. at 2064.

12 “Effective counsel does not mean errorless counsel, but rather counsel whose assistance

is ‘[wlithin the range of competence demanded of attorneys in criminal cases.”” ] ackson
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v. Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975) (quoting
McMann, 397 U.S. at, 771, 90 S.Ct. at 1449 (1970)).

13. The court begins with the presumption of effectiveness and then must determine whether
the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev, 1001, 103 P.3d 35 (2004).

14. The role of a court in considering an allegation of ineffective assistance of counsel is “not
to pass upon the merits of the action not taken but to determine whether, under the
particular facts and circumstances of the case, trial counsel failed to render reasonably
effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978)
(citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)).

15. This analysis means the court should neither “second guess reasoned choices between
trial tactics nor does it mean that defense counsel, to protect himself against allegations
of inadequacy, must make ecvery conceivable motion no matter how remote the
possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711.

16. The court must “judge the reasonableness of counsel's challenged conduct on the facts of
the particular case, viewed as of the time of counsel's conduct.” Strickland, 466 U.S. at
690, 104 S. Ct. at 2066.

17.Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have
been different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999)
(citing Strickland, 466 U.S. at 687, 104 S. Ct. at 2064).

18.“A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” McNelton, 115 Nev. at 403, 990 P.2d at 1268 (citing Strickland, 466 U.S. at
687-89 & 694, 104 S. Ct. at 2064-65 & 2068.).

19. Moreover, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove

v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations
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are not sufficient, nor are those belied and repelled by the record. Id.

20.NRS 34.735(6) states in relevant part:

You must allege specific facts supporting the claims in the
petition you file seeking relief from any conviction or sentence.
Failure to allege specific facts rather than just conclusions may
cause your petition to be dismissed. (Emphasis added).

21.Factors to be considered in determining whether a defendant was denied his right to an
appeal include: 1) whether his conviction was the result of a guilty plea or a trial; 2)
whether the defendant asked his attorney to appeal; and 3) whether the defendant had any
non-frivolous issues to raise on appeal. Roe v. Ortega, 528 U.S. 470, 120 S.Ct. 1029
(2000).

22. A defendant is entitled to an evidentiary hearing “when a petition for post-conviction

relief raises claims supported by specific factual allegations which, if true, would entitle
the petitioner to relief ... unless those claims are repelled by the record.” Marshall v.
State, 110 Nev. 1328, 1331, 885 P.2d 603, 605 (1994).

23.There is no federal constitutional right under the Sixth Amendment and no state
constitutional right to counsel in post-conviction relief proceedings. Coleman v.
Thompson, 501 U.S. 722, 725, 111 S. Ct.2546, 2552 (1991); McKague v. Warden, 112
Nev. 159, 163, 912 P.2d 255, 257-58 (1996).

24. A district court judge has the discretion to appoint counsel under the following conditions

pursuant to NRS 34.750:

A petition may allege that the petitioner is unable to pay the costs of

the proceedings or to employ counsel. If the court is satisfied that

the allegation of indigency is true and the petition is not dismissed

summarily, the court may appoint counsel at the time the court

orders the filing of an answer and a return. In making its

determination, the court may consider whether:

Ea% the issues are difficult;

b the petitioner is unable to comprehend the
proceedings; or

(¢)  counsel is necessary to proceed with discovery.

(emphasis added).
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and it is, hereby denied.
DATED this A< day of February, 2009.

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

£ 4

.

/Y
Qi

Deputy District Attorney

Nevada Bar #000411
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ISTRICT JUDGE
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FEB 27 2008
DISTRICT COURT .
CLARK COUNTY, NEVADA GL%‘H %é'[

DEMARENE COLEMAN, ™

Petitioner,

vS. Case No: C215295
> Dept No: XVII

THE STATE OF NEVADA,

Respondent, NOTICE OF ENTRY OF

DECISION AND ORDER

-/

PLEASE TAKE NOTICE that on February 26, 2009, the court entered a decision or order in this matter, 3
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice iﬁ

mailed to you. This notice was mailed on February 27, 2009,

EDWAFW Wtﬁ}#&& OF THE COURT
By: ) '

Bram{ J. Wendel, Deputy Clerk

CERTIFICATE OF MAILING

I hereby certify that on this 27 day of February 2009, I placed a copy of this Notice of Entry of Decision

and Order in;

The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General's Office — Appellate Division

M The United States mail addressed as follows:
Demarene Coleman # 1007335
P.O. Box 1989
Ely, NV 89301 (

Brandi !( Wendel, Deputy Clerk

-1-
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(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, oy
Plaintiff,
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DEPT. 17 <M

FEB 23 2009

" FINDINGS OF FACT, CONCLUSIONS OF
" LAW AND ORDER

DATE OF HEARING: January 29, 2009
TIME OF HEARING: 11:00 A.M.
THIS CAUSE having come on for hearing before the Honorable Michael Vi.llani,
District Judge, on the 29th day of January, 2009, the Petitioner being present, Proceeding In
Forma Pauperis, the Respondent being represented by DAVID ROGER, District Attorney,

{| by and through H. LEON SIMON, Deputy District Attorney, and the Court having

|| considered the matter, including briefs, transcripts, the testimony of Defendant’s former

attorney, Carmine Colucci, arguments of counsel, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law:
FINDINGS OF FACT
1. On September 20, 2005, Defendant was charged by way of Information with MURDER
WITH USE OF A DEADLY WEAPON (Felony ~ NRS 200.010, 200.030, 193.165);

ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony - NRS 200010,
RECEWED
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200.030, 193.330, 193.165); and ACCESSORY TO MURDER (Felony — NRS 200.010,
200.030, 195.030, 195.040).

. On August 22, 2006, the district court held a hearing to determine Defendant’s

competency. The court found that the Defendant was not competent and remanded him
to the custody of the Division of Mental Health Development Services for detention and
treatment. An Order of Commitment was filed on August 28, 2006. On December 12,
2006, the district court, after reviewing the doctors’ reports, held that Defendant was

competent. On December 29, 2006, the court filed its Findings of Competency.'

. On May 29, 2007, Defendant entered into a Guilty Plea Agreement and pled guilty to

FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON,

the charges set forth in the Amended Information filed that same day.

. On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci,

requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same
day, the court granted Defendant’s request fof a continuance. On August 7, 2007,
Defendant filed a Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed
its Opposition. On August 14, 2007, the district court denied Defendant’s Motion to
Withdraw Guilty Plea and sentenced Defendant as follows: AstoCountl—toa
MAXIMUM of FIFTY YEARS with a MINIMUM parole eligibility of TWENTY (20)
YEARS; As to Count 2 — to a MAXIMUM of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT {48) MONTHS to run
CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for
time served. A Judgment of Conviction was filed on August 22, 2007.

. Defendant filed the instant petition on August 19, 2008. The State’s Response was filed

on QOctober 28, 2008.

. The court held a limited evidentiary hearing to determine whether Defendant was

deprived of his right to an appeal.

. Defendant was represented by Mr. Carmine Collucci, Esq. Mr. Colluci was first licensed

to practice law in Nevada in September 1977. He has been in private practice since then

2 PAWPDOCSIFORS15\51500001 .doc
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I| 8 On August 14, 2007, immediately afier Defendant was sentenced, Mr. Collucci moved to‘

-9, Mr. Collucci had no contact with Defendant after he withdrew as counsel. Defendant

|

and currently handles a case load that is 95% criminal defense. As of the spring of 2007,

Mr. Collucei had represented thousands of defendants.
‘withdraw as counsel. The court so ordered.

never asked him to file an appéal. Defendant did not have any non-frivolous issues to
raise on appeal. Mr. Coilucci did not tell Defendant that he could not appeal.

10. Defendant had no contact with Mr. Collucci after sentencing.

11. Defendant was not deprived of his right to an appeal.

12. Defendant’s plea was freely, voluntarily and knowingly entered.

13. Defendant cannot repudiate the challenged portions of the Guilty Plea Agreement.

14. Defendant’s claims of ineffective assistance of counsel are too vague to warrant relief.

15. Defendant is not entitled to post conviction counsel.

CONCLUSIONS OF LAW

1. Pursuant to NRS 176.165, a defendant’s guilty plea can only be withdrawn after
sentencing to correct “manifest injustice.” See also Baal v, State, 106 Nev. 69, 72, 787
P.2d 391, 394 (1990).

2. Three important factors in making the determination of the presence of a “manifest

injustice” are whether the defendant: 1) acted voluntarily; 2) understood the nature of the
charges against him; and 3) understood the consequences of his plea. Wilson v. State, 99
Nev. 362, 373, 664 P.2d 328, 334 (1983).

3. A plea of guilty is presumptively valid, particularly where it is entered into on the advice
of counsel. Jezierski v. State, 107 Nev. 395, 812 P.2d 355 (1991).

4. A defendant has the burden of proving that the plea was not entered knowingly or
voluntarily. Bryant v. State, 102 Nev. 268, 721 P.2d 364 (1986); Wynn v. State, 96 Nev. -
673, 615 P.2d 946 (1980); Housewright v. Powell, 101 Nev. 147, 710 P.2d 73 (1985).

5. In determining whether a guilty plea is knowingly and voluntarily entered, the court will

review the totality of the circumstances surrounding the defendant's plea. Bryant, 102

3 PAWPDOCS\FORS 15151500001 doc
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Nev. at 271.

6. The proper standard set forth in Bryant requires the trial court to personally address a
defendant at the time he enters his plea in order to determine whether he understands the
nature of the charges to which he is pleading. m at 271; State v. Freese,116 Nev. 1097,
1105, 13 P.3d 442, 448 (2000).

7. The guidelines for voluntariness of pleas of guilty “do not require the articulation of

talismanic phrases.” Heffley v. Warden, 89 Nev. 573, 575, 516 P.2d 1403, 1404 (1973).

It requires only “that the record affirmatively disclose that a defendant who pleaded

guilty entered his plea understandingly and voluntarily.” Brady v. United States, 397
U.S. 742, 747-748, 90 S.Ct. 1463, 1470 (1970); United States v. Sherman, 474 F.2d 303
(9th Cir. 1973).

8. “[W]hen an accused expressly represents in open court that his guilty plea is voluntary,

he may not ordinarily repudiate his statements to sentencing judge.” Lundy v. Warden,

89 Nev. 860; 34 P.3d 519 (2001).

The Sixth Amendment provides that, “{in all criminal prosecutions, the accused shall

o

enjoy the right . . ..to have the Assistance of Counsel for his defense.” This court has
long recognized that “the right to counsel is the right to the effective assistance of
counsel.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2063 (1984)
(quoting McMann v. Richardson, 397 U.S. 759, 771 n.14, 90 S. Ct. 1441, 1449 n.14
(1970)); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993).

10.A defendant making a claim of ineffective assistance of counsel must show both that

coumsel’s performance was deficient and that the deficient performance prejudiced the

defendant. See Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504,

505 (1984) (adopting Strickland two-part test in Nevada).

11.Counsel’s performance is deficient if “counsel’s representation fell below an-objective
standard of reasonableness.” Strickland, 466 U.S. at 688, 104 S. Ct. at 2064.

12. “Effective counsel does not mean errorless counsel, but rather counsel whose assistance

is *[w]ithin the range of competence demanded of attorneys in criminal cases.”” Jackson |
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v. Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975) (quoting

McMann, 397 U.S. at, 771, 90 S.Ct. at 1449 (1970)).

13. The court begins with the presumption of effectiveness and then must determine whether |

the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 103 P.3d 35 (2004).

14. The role of a court in considering an allegation of ineffective assistance of counsel is “not
to pass upon the merits of the action not taken but to determine whether, under the
particular facts and circumstances of the case, trial counsel failed to render reasonably-
effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978)
(citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)).

15. This analysis means the court should neither “second guess reasoned choices between

trial tactics nor does it mean that defense counsel, to protect himself against allegations
of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711.

16. The court must “judge the reasonableness of counsel's challenged conduct on the facts of
the particular case, viewed as of the time of counsel's conduct.” Strickland, 466 U.S. at
690, 104 S. Ct. at 2066.

17.Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have
been different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999)
(citing Strickland, 466 U.S. at 687, 104 S. Ct. at 2064).

18.“A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” McNelton, 115 Nev. at 403, 990 P.2d at 1268 (citing Strickland, 466 U.S. at
687-89 & 694, 104 S. Ct. at 2064-65 & 2068.).

19. Moreover, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove
v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations

5 PAWPDOCS\FOR\S15\51 500001 .doc
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are not sufficient, nor are those belied and repelled by the record. 1d.

20.NRS 34.735(6) states in relevant part:

You must allege specific facts supporting the claims in the
petition you file seeking relief from any conviction or sentence.- - -
Failure to allege specific facts rather than just conclusions may
cause your petition to be dismissed. (Emphasis added).

21.Factors to be considered in determining whether a defendant was denied his right to an

appeal include: 1) whether his conviction was the result of a guiity plea or a trial; 2)

whether the defendant asked his attorney to appeal; and 3) whether the defendant had any

non-frivolous issues to raise on appeal. Roe v. Ortega, 528 U.S. 470, 120 S.Ct. 1029
(2000). ' -

22. A defendant is entitled to an evidentiary hearing “when a petition for post-conviction

relief raises claims supported by specific factual allegations which, if true, would entitle
the petitioner to relief ... unless those claims are repelled by the record.” Marshall v.

State, 110 Nev. 1328, 1331, 885 P.2d 603, 605 (1994).

23. There is no federal constitutional right under the Sixth Amendment and no state

constitutional right to counsel in post-conviction relief proceedings. Coleman v.
Thompson, 501 U.S. 722, 725, 111 8. Ct.2546, 2552 (1991); McKague v. Warden, 112
Nev. 159, 163, 912 P.2d 255, 257-58 (1996).

19 | 24. A district court judge has the discretion to appoint counsel under the following conditions

20
21
22
23
24
25
26

27 |

28

!

pursuant to NRS 34.750:

A petition may allege that the petitioner is unable to pay the costs of

the proceedings or to employ counsel. ifthe court is satisfied that

the allegation of indigency is true and the petition is not dismissed

summartly, the court may appoint counsel at the time the court

orders the filing of an answer and a return. In making its

determination, the court may consider whether:

a% the issues are difficult;

b the petitioner is unable to comprehend the
proceedings; or

(c)  counsel is necessary to proceed with discovery.

(emphasis added).
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.
DATED this S day of February, 2009.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781
BY MMM [?

0 TEQN SIM

Deputy District Attorney

Nevada Bar #000411
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Case ;o. C215295 ; :

Petition and Order for Honorable Discharge from Probation

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

C FILED

THE STATE OF NEVADA, 09
Plaintiff W M0
- Z/f’ an;';/
SLERK OF THE COURT
MOTLEY, Montelle Renne
Aka Montelle Renee Motley
Defendant

PETITION

To the Honorable Judge Michael P. Villani, of the Eighth Judicial District Court of the State of Nevada, in and for
‘the County of Clark, the Undersigned Chief Probation Officer for the State of Nevada now reports as follows concerning
the above Defendant: Said Defendant was placed on probation by order of this Court for a term not to exceed 2 years, said

Order being dated the 21* day of August, 2007. Said Probationer has satisfactorily complied with all of the conditions of

probation, while under supervision in the State of Nevada.

THEREFORE, the undersigned recommends that said Probationer receive an Honorable Discharge and be
released from further supervision.

Pursuant to NRS 239B.030, the undersigned hereby affirms this document does not contain the social security number of
any person.

Dated this 9" day of July, 2009.

E c % Aench

g ~ Berfiard W. Curtis, Chief Parole and Probation
o I

z : < ¥ ¥ % ¥ *x x %X *x ¥

g % 8 ORDER HONORABLY DISCHARGING PROBATIONER

In this cause it appearing that the above-named Defendant was heretofore placed on probation under the authority of the

Chief Parole and Probation Officer of the State of Nevada, and it further appearing from the petition of said Probation Officer that the
period of such probation expires upon Judge's signature.

IT IS THEREFORE ORDERED that said Probationer be, and is hereby granted an Honorable Discharge from supervision

and from any obligation respecting the conditions of said probation, having complied with conditions of said probation previously
imposed by this court.

ael P. Villani, District Judge

Dated this C;? 39 day of Q,uvéfz , 2009

C:\Documents and Setlings\sstarkweather\Desktop\FZ(S\D[SCHARGE\'Probation GMH Petition.doc
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" Demarene Colemman 1007335 . FILW
Firstand Cast Narme NDOCH# . —
O l ' . JUL-0-4-2018
Q( Indian Springs, Nevada 89070 o Q%.;. b lner.
g Defendant in Proper Person , B o R OF COFE
. 8™ Judicial District Court B
Qlalf‘l/\ ___-County, Nevada,. e .. L
. The State of Nevada, Case No. Q152495 !
R ‘ Dept. No. V.
Plaintiff, , _ . o
VS, MOTION TO OBTAIN A COPY OF A SEALED
‘ _ - RECORD (Presentence Investigation Report -
. Devnayene Colevnion. -.,._..._.-.__NRS 176. 156) ON AN ORDER SHORTENll\G Tll\/lE e
(Firstand LastName) -~ . - . . T 7 :],9 g T
| ';Defendant. . e

_/_.;.., PR e e =

"_;"T'l:l._i Nono"e OF MOT.ON Ar'D' MOTIO

TO ‘The, Plalntlff The State of Nevada, by and througn tne Clark County . _

DlstnotA orneys Officer— “ T

___ Record (Preeentem,e lnvesthatlon Report NRS 176 156) Wlll cor

e fol hean

— _ocloeku—l\/'—ln—Deparlment

"~ the above entitled Court on the - day of : 201, at the hour of

of-said-Gourt—{k eave: Blank Clerk- \lwll Hfill-in]~

COMES NOW Defendant nguzne C,c)gmgﬂ in proper pereon and hereby

(first and last name)

eupmlts his Motion to Obtama bopy ofa Sealed Record (l—’re-bentence lnvesugatlon

Report) on an Order Shortening Time. Defendant asks that l'llS presence be walved a*

any heanng if anv and that ths matter be sub ed on. Lhe plead e_ Upon receipt of

| RECE!VSC;

Wi 21 2018

& l
§he Opposmon (if any) by Plalntlff and his Reply (if an Opposmon is filed).
4 "
= ThlS Motlon is made and based upon the attached Memorandum of Points and -
x ;
o t
ur - =
O o
y
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~Authorities, all papers and pleadings on file, as well'as any additional fatlzts, law,

argument,_witnesse&er_evidenCeth'at-may_be_presented-atfthehearing-df-this-matter,—if
any.

Dated this_1 3 Pay of Tupe 201 9 | !

o - DeweweneColemen \007335 A o
. Firstand Last Name NDOG #
Indian Springs, Nevada 89070
Defendant in Proper Person i
e MEMORAI\.DU’\A OF POINTS AND AUTHOR}TIES ' - o

) l flntroduct:on

) CEa S ———

- ( ircle’ all that may app!y

The appeal of. hIS Conwctlon '_“ N D
~ The postconviction_ writ p_r__ocess B e T L N

"__Sentence motlﬂcatlon A
Challenge how the NDOC is calculatmg his sentence; - ' l
For an upcoming Parole Board Heanrg, or |
Fnr the_PardODs Board ‘ l

Defendant has been dlrected to obtaxn one from the Court havmg first contacted ...

botfrhlsattorne)rand—bemgcold -that-t-cannotbe- obtamed—by malHrOrrrParo}eand —

|
Proba’uon and wnl not be rurmshed by the Nevada Départment of Gorrec;;txons. Slnce
the Ieglslatu re has made PSl's sealed records he now sesks an ordsr unsealing same

and to direct the clerk to provide his a copy.
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. - R i nt Facts Law and Arqument

As stated: above—Defendant needsa oopy of+ hlsF’re-Sentence Investigat10u

Report.
Defendant has attempted to obtain the report from the prison, who directed him

to hiS attorney; and from his attorney, who then directed him to request it from the Clerk

__of the Court, NRS 176.156, entitled” Disclosure of report of presentence orgeneral - -

investigation; persons entitled to use report; confidentiality of report,” providesin
- pertinent partasfoiiows '

5. Exr‘ept for the disclosures required by subseotions 110 4, lnoluswe a

report of a presentence investigation or general investigation and'the
_-__sources of informatior‘ for such a report are confidential and must nothe-
' ""'_:‘made a par" t of any pubhc record E e T e

Defendant therefore asks that this Court direct the clerk to provnde his a COpy of

: enteﬂce investigaum repo forn the nies in Ca“e No c msacis as it is the

: s:foniy souroe |or Defendant to obtain a oopy of thS doou'nent Defendant is indig "it but RSN

l

1’-%"-"-.:'-: it the Court feels under the facts and Circumstanoes that Defendant snouid pav for a-

= ___copy of tne PSI that the amount be charged to hls NDOC inmate. aC"OUI‘it and the._._ ___*

TR of of the PsI be trasmitted 15 him. "

T T ‘."f Defendant is maklng this Motionand requesting it b& heard « on an Drder T

Shorterung TJmo,_p.irsuant to Looai l?uie 11 and ln gopd_faith S0, that hiQ request can |

‘be expidited to ensure that he is abie to comply wrth any deadlines appiicable to the
i

re eedings lﬂ—WhIGh -the- PSHs-required-as-outlined-inthe- mtreduotion abeve

I Conclusron. ~ _ _ —

""i—'EREFORu, based upon the foregomg, Defandant respec:‘f‘uiiylre ests that

this Court:

4. Unseal his Pre-Sen_tence Investigation Report; o

-



2. Order that the Clerk provide him a copy of his Presentence investigation

Reportonce” rt isTunsealed; ,
|

3. That this matter be allowed to proceed Ex-Parte and on an Order
Shortening Time; and

4, Any further and necessary relief as deemed appropriate by this Court.

T ‘."'“‘"I ‘declare under penalty of perjury under the law of the State of Nievada (NRS It

~53.045) thatthe foregorng is true and oorreo T A T
Dated thrs 3 %ay of T iy ne 201_‘]_
Devnarene Colewnan \007 %’ﬁ' _ _ _
- . _First and Last Name ND O

lndran Sormgs Neveda 89070

" Defendantin ProperPerson - - Lol il 0
EEE ST T AFFIRMIATION PURSUA'\IT TG NRS 239, ozo_’"“-‘-‘ff“%_}i""-' e

The undersrgned does hereby aTF irm that the preoedrr-rg Defendaris Motron to

B Obta'o a Copy of a Sealed Pecord (Dresentence lnveetrnatron Report NRS 176 156) T —_f‘"_“
- : i__rn‘;j_r—n st rrcr_C—:;r: Cé e——o* a5, _ _cjoee_ _not co_rjtairr;h_"i'im‘mi:_ -

Dated this Bﬁday of IZQ 201_?

p—— - O U . - R — ———— ———
Q( ﬂ D x-\l\—)"l? - - o - i - - - .
KoM AT 07335 - e

 Firstand Last Name NDOC #

Indian Springs, Nevada 89070 e - ]
- Defendant in Proper Person l

i
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i LERTFICATE“OF‘SE‘%V'GEBY—MATLINh

hereby certlfy pursuant to NRCP S(b) =that onthis = p 2

— 9 __Iwnﬂ (‘ ol e mcm "
3 0191 :maded a true and correct cbpy of the foregomg,

E Rb(f)ftj ( Presen’ceme _Lr\vashm’nm

Lk '._'725 or'“r
5 ‘bydeposmng 1t1nthe‘

-Bteven D~ Grrveirson Ll
Clor ¥ of Ghg Court”
60 beweis Ave Srd Eleor
“\Veaos. NV

Ske\/e Welfsen o

C e . Digtrict Attenew =

T 1_3_ :-’j--——gljo t eh)rg AueU U T SR Coe I
- Lcus 690 A p——— SR I R

18‘”55’ ﬁ):—t & e el oz et L o !

R ——— o Clesrnoun LLOT33T
e T -—--~——~--~~——#m@7535 S —

Demare g (’ olo vnan
/In Propria Personam o

, T INFORMAPAUPERIS:. - R
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SOUTHERN DESERT CORRECTIONAL CTN. .
20825 COLD CREEK RD. .
?ﬁgiz\iogpéggcs, NV 89018 - %350'6‘@?
N THE FTGHT JUDICTAL DTSTRICTCOURT
STTEOFNEVADA
CLARK COUNTY _ s

M_lwowssa . FILED /)

Devvqrevie Cole o ; CASE NO.._(C-2152945
v. The State OF Newada. Ex al; | DEPT.NO.. &
TSI, oo e
\ ) . \ to (NAS.34.185)
Veqmnf{en’rs )

st Amerr{men\ ?e‘rﬁ'\oﬂ \:of Writ 0F Mandamus
?uv%u(m‘\ 10 NP\S NLEALLS!

(_OWIES NOW, Pose \Jr\ ' . \ . herein above respectfully
moves this Honorable Court for an L s_dicech '

fo Comply toidh (NPS 209 4465 (la) (ZcJ (T1h)) _and r‘ehew him 6F Hne
.G P(’S‘f;c&)d*o q{\{)h(’o‘hon. af  NBS_A07 Y46S (§).

This Motion is made and based upon the accompanying Memorandum of Points and

Authorities,
. DATED: this _Si_“.duy of Ea.bmm%i L2020 _ ‘ ’
BY: é!cmxéﬂﬁ( olemany -
- | 210073
Detendant [n Proper Personam
RECEIVED
FEB 19 2020
CLERK OF THE COURT
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as thig settion does not apphd Yo his cose, alsa the Newda Supreﬁh@
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Credids (which (il Substantioly wsimms iessen Hhe Rme Spent

on these prison Sentences ﬁj This deonvahon i3 oreven-hno the
DPHH(W]PY‘ ﬁmm pactie] mi—mq I winimum Costody  progrms Which
would further lesseh hme g'oerﬁ C) Peh’nongr has been Sub-

Uiecl'ed to H‘l(’_ -t - oot

ig lbll("bl“ S‘}D‘I”U'I’e /5::9_ Exg hrf g
Van%egcvlem{’rz Vs. L_eSmM Supreme Court of Newada, 3015 Nev. Unpub
Lexis 72§ NO. 66189 iuné AY, 3015 Filed, Order of Peversanl and Re
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_Writ of mandamus orderu'rg the resoonderﬁs to Pmoelm annl& and

_Deﬁ‘honers Sen’rence as mhended Ta) MPS 209. 4465 (k) M) (7 (ML_&]_
order aoomnrnmLe Compensation to be pouid For the Constitytional
deon\zahon qu-\ered In_accordomnce de-h NS 34 270 3)
_Ordec respondents to = S lad
_and aonhc’ah(m of the statidon: credits woithin SOJaus as pre -
qenbpd lou NRS.3Y. 184 4) o%der respondents to +a|he nohco
of the Fgllowmo— 39t forth in the US. Covﬁ’h“'uhgn_ﬁﬁﬁe_EXhlb_iﬂ__‘
Definition Bla‘l‘:s Law Dictionary). petitioner is entited to
the isSuance of this Wt of wondamus o Compel Hre respondents
_tn De_r%rw\ an__act Which the g eﬁDecmH(z enoins as a dutu .
_/lmer Vemedu (3 1nsufficiand or umhle 1o CdAY;JSS His Issue. v

OTION TO MODIEY SERTENCE - 3
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+He. depr‘i\/a tons. suffered this wrmdowmgus must  (SSue 5) Conells-

ion . 1n Conclusion the MM@_SMMM-
_qg_cdj‘_my:u_ﬂ_llg? ol mandays (s noces&:r& and (Jacyromted (n
Hig oase

V\eSpechull(«j Submitted

~th Februa r%»
DATED this Z day of _T— 20,30,
08. C%/Ynﬂ AN
Signature of Appellant
Denarene Colenian

Print Name of Appellant

Informal Brief Form October 2015 «

333



Fxhibit A
exnioit A sha the \blation of the ex- Pmﬁ‘i‘-Fado lawy h((j the NDOC
as ta  NAS A0 HHES(R) Thio x{)ﬁh the Thmeate Grievance Be part
on Al _three  Grievance L evels. (See AHach)
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State of Nevada
Department of Corrections ’7‘

INMATE GRIEVANCE REPORT

ISSUEID# 20063022609 ISSUE DATE: 04/29/2016

SSIGNED TO
JHILDERBRAND

e

OgerdeTrEs precedentend-shaladibe-siwd-asdegalautaenty.” If and when anything would change which would impact other
DOC inmates, the NDOC will put out an announcement to inform staff and inmates accordingly.

rievance Denied

A

GRIEVANCE RESPONDER U

Report Name: NVRIGR
Reference Name: NOTIS-RPT-OR-0217.2 _
RunDate: JUN-15-16 01:45 PM Lovelask &
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State of Nevada
Department of Corrections

INMATE GRIEVANCE REPORT

ISSUE ID# 20063022609 ISSUE DATE: 04/29/2016
INMATE NAME: . NDOCID = TRANSACTION TYPE ASSIGNED TO
- COLEMAN DEMARENE“' TS OTTR0733% . T RTRN (R '!"' TOUTTTUWSANDIE T
LEVEL 'TRANSACTION DATE | DAYS LEFT g FINDING USERID — [ STATUS |
i - 07202016 4 - Denled CGORSUINE : AT
" Tt o INMATE COMPLAINT S
T T OFFICIAL RESPONSE

The response to yolr informal grievance was correct and adequate. F

the NDOC, of%wmm

Grievance Denied ) ) ) [

l i

rl -~
Y
{; /’// u\ /
GRIEVANCE RESPONDER
Report Name: NVRIGR Page 10f1

Reference Name: NOTIS-RPT-OR-0217.2
Run Date:  JUL-20-16 04:50 PM
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)3 7
0 State of Nevada
Department of Corrections
INMATE GRIEVANCE REPORT
ISSUE ID# 20063022609 ISSUE DATE:  04/29/2016
o /INMATE NAME - - - :|2NDOCID - :: " TRANSACTIONTYPE * --| - -/ ‘ASSIGNED TO
COLEMAN, DEMARENE 1007335 RTRN_L2 "~ DDEAL
| "LEVEL. | TRANSACTION.DATE | “DAYS LEF FINDING : tUSERID- - - | -STATUS
2 ~02/022017 ' Denied CFLORES A

INMATE COMPLAINT-=

“OFFICIAL' RESPONSE

Itis the NDOCs understanding that the "VonSeydewitz Order” only applies to inmate VonSeydewitz, and the Nevada Supreme Court
idid not issue a binding opinion requiring application to alt inmates. So, unless the Courts or the Legislature require at some point in

the future the application of the VonSeydewitz holding to all inmates, the NDOC is not obligated at this ime to do so. That being said,
leven before AB 510 changes went into effect July 1, 2007, inmates who had minimum terms that were imposed by the courts were

not having 209.4465 credits applied to the minimum term, which is also consistentwith NRS 213.120. Until AB 510 and the addition

in 213.120 of 'except as otherwise provided in NRS 209.4465', 213.120 stipulated, in part, that a prisoner who was sentenced to

prison for a crime committed on or after July 1, 1995, may be paroled when he has served the minimum term of imprisonment
imposed by the court and, ('except as otherwise provided in NRS 209.4465' added per AB 510 in 2007), any credits eamed to reduce
his sentence pursuant to chapter 209 of NRS while the prisoner served the minimum term efifiprisonment may reduce only the
maximum term of jmprisonment imposed and must not reduce the minimum term of imprisonment. This is pretty. clear and
unambiguous. ;} Oereass ATHHON S F O ] 07 7 f
A | lowed > N

GRIEVANCE RESPOKNDER

Report Name: NVRIGR o Page 10f 1
Reference Name: NOTIS-RPT-OR-0217.3 o '
Run Date: FEB-02-17 03:53 PM
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Fxhibit 8
exnibit B sheos trod e N ¥
_iS*cdeS thed L_e_cus lature DD Net interd to orohxbﬁ 21474
Parole—@llolbrhi—u 8en+€nca Statute undec NAS 209 ‘—lL\(f,Sﬁb\ koth
%emlvncmccg S‘raumﬁ—es are _entiHed to NAS209 HHES (i) @ Y00
1

veraal and Bemend) also  See Vanseudewitr vs Legrnd ordec
to Shod Cause) ot Clanrly stoate The legislative history of MPS
200 UUGS ja Silewd as o 118 (ntend ramrd(ng 'oonrole Howecwer
a_person becomes eh%ible For parple once +heba heve Served
the vunumunm feom of imprisoment. and since A0 HUGSIb)

allowa for -H'leooohcahon oP Siafu’rorba credits to pacole el‘é}“
‘ £ Tu s ke or-
1 Q. Lday H;mL renders H’)@m mmoc&‘ ble . not controdic-

+ed
tory the necier and moare specific 3+q+u+e Should genemo-
Hg tahe ,:)re(’r\enr@ NBS 209H46S (7b) 18 Hhe vnore recench.)a

+ tute and it tie provigion a N -
ton of SQ—aﬁx}‘oﬂGL credids from eligibility for parole. Should

d
Jnte_,zg_cgsie‘m‘e;ihg._ﬂ@oq.u%ﬂgb) wWould ke Hhe Contrail-

{n(cJL Statute Feor c(eJrermmaa tecwm of imprisonment not

Unconstitutional . legislatur s of

responsible for mogg\'n& Stodudor ,  laros
18 tHhe looda.)z of laiy drived From ﬁgﬁﬁ@ vodher Yhan from
Constitutions ord‘uch'a{al decigions. Judicial Brench 1a Hhe
brench _of Qove,rnmem‘ COH‘SIS‘hH& of e Court wnese Funchon

&w%cm%ﬂnmmw

Informal Brief Form October 2015 7
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e lawos, leaislabive pawer (& o mokhe lous and o cdtec |

Hhem at discretion. Q “8 [lative. bndgs exclusive aulan o
M

o mabe amend and rploémd locas, undec Pedecal lawy Wa's

poLeC [ vested in COY\%{‘&SS c@na{an& a¥f He House of _

A Yehves o ’ ‘ - mqg

dele%cdre Q gvr’\‘ron of 1t lamw%ing aquhom’r% to ngpncfes _

woithin _the executive browneh for Purfmnse, at rule mcgk&ng and

requlation, Those. regson _are  absolute. L;)h(c)L denial oF ((Parcle-

dloikﬂ[%&“ sentencing statutes gre Clear]y Unconshitutional
(2ee Williams vs Stade Dept of corr 133 ey Adv op 75,402
Pad 1260 (2017)  The Couct mterpretution of KBS Q02.UUGAGD

apphﬁ_mlg to crimes committed on oc betiseen julu 17,199% |
Hhe effective date of MBS 209 UHGS  avd \}une_BO Jde¥, NRS HUCS ()

Shedl ot be. Constriked o deny ar d(%parage arjeﬁ't(gner_gp Credids |

to hia mirmimum sSeatence . Petitionec Crime Loithowt ang.
Doyt Ldas CommiiBed  bhetor Tuwe30 QOOF

Page
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parole." 1997 Nev. Stat., ch. 641, § 4, at 3175. The statute also contained an exception: Credits would
not apply to parole eligibility if "the offender was sentenced pursuant to a statute which specifies a
minimum sentence that must be served before a person becomes eligible for parole." Id.
Vonseydewitz was sentenced pursuant to NRS 193.330(1){(a)(1), which provides for a sentence of "a
minimum term of not less than 2 years and a maximum term of not more than 20 years." NDOC
appears to be applying NRS 209.4465(7)(b)'s exception to Vonseydewitz and is not deducting his
statutory credits from his minimum sentence. :

Although NRS 193.330(1)(a)(1) provided for a minimum term of not less than two years, it does not
necessarily follow that it specified a minimum sentence that must be served before Vonseydewitz
becomes eligible for parole. “[I]t is the duty of this court, when possible, to interpret provisions within a
common statutory scheme 'harmoniously with one another in accordance with the general purpose of
those statutes’ and to avoid unreasonable or absurd results.” Torrealba v. Kesmetis, 124 Nev. 95,
101, 178 P.3d 716, 721 (2008) (quoting S. Nev. Homebuilders v. Clark Cnty., 121 Nev. 446, 449, 117
P.3d 171, 173 (2005)).

During the relevant time period, Nevada's sentencing statutes primarily phrased parolable sentences3

in one of two ways. See 1995 Nev. Stat., ch. 443, § 1, at 1167-68 (NRS 193.130). The first way was

expressed as a "minimum-maximum" statute, which provided for a sentence of “a minimum term of

not less than [x] years and a maximum term of not more than [v] years." See, e.g., NRS

1983.330(1)(a)(1), (2); accord NRS 200.730(2); NRS 193.130(2)(b); see also 1995 Nev. Stat., ch. 443, N
§ 1, at 1167-68 (NRS 193.130(2)(€)) ¢ nsstionammiisiiagaaosscd | hiiRac e ini: L Second Statur
which provided for a "[maximum sentence], with eligibility for parole beginning when a minimum o x]

years has been served.” See, e.g., NRS 200.030(4) (b){2), (3); NRS 200.320; NRS 200.366(2)(a)(2).

Had the Legislature intended minimum-maximum sentencing statutes to satisfy NRS 209.4465(7)(b)'s
exception, it could readily have done so by using the parole-eligibility verbiage. But "a material
variation in terms suggests a variation in meaning.” Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 170 (2012); see also Sheriff v. Andrews, 128 Nev. 544, 128 Nev.
Adv. Rep. 51,286 P.3d 262, 264 (2012) (GiakIRiniavad 16, [ snisiaty elelpariE WA

QIO by der bfie Statuts and dogs.nof ekaceeonoisiily Calegslins
1571610 DIOTIDIET Uind e ipersesiean {htimath) at parole-eligibility an
minimum-maximum sentencing statutes used to indicate the minimum sentence a court could impose
would thus be expected to have had some meaning. Parole-eligibility statutes clearly fell within NRS
209.4465(7)(b)'s exception because they specified that eligibility for parole began only after the
minimurn sentence was served. In turn, the lack of reference to parole eligibility ina -
minimum-maximum statute sudgests that the minimum term imposed was not the minimum term that
must be served before an offender was' eligible for parole. ’

)

Further, adopting the Warden's interpretation would have rendered NRS 209.4465(7)(b) nugatory in
its entirety from its inception. "[N]o part of a statute should be rendered nugatory, nor any language
turned to mere surplusage, if such consequences can properly be avoided." Indep. Am. Party v. Lau,
110 Nev. 1151, 1154, 880 P.2d 1391, 1392 (1994) (quotations omitted); Scalia & Garner, supra, at
176. Parole-eligibility statutes clearly fell within NRS 209.4465(7)(b)'s exception, and if
minimum-maximum statutes also did, then the exception would have swallowed the whole, depriving
NRS 209.4465(7)(b)'s general rule that statutory credits ‘[alpply to eligibility for parole" of any
applicability.

Rather than relying on the meaning of the relevant statutes, the Warden turned to statutory history to
rebut Vonseydewitz's claims. However, this was premature without first having established that the
meaning of the statutes was not plain. See McKay v. Bd. of Supervisors of Carson City, 102 Nev. 844,

nvecases 2

© 2019 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.
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Exhibit C

exhibit ¢ shnigd the Pnllowi%:; of the US Conntitutional Pn%\r\ﬁ

Delinitians From Nav_\‘ﬂ_LmA) Dich‘omﬂd. N

Rivilege -~ A special ]ednl right, exmption, oC I‘mmumhé 8mn1—ed ta a

jT)er-v,bm oc_ Class OFPemo-n: an_excephion +o adu%-d‘_

Soeclal aof releting Yo oc demgmhn& Qa anemeﬂ hind ac individual

thing 2) (of a Statute, rule ete) deman@d Por a md—lculah pupose 2)

(of poLLers. etc) vnusual; eﬁ'raordmar&)i

Tmmunitu- Any Pxemloh}'m Lrom a dquCLJ; ‘(ahH‘(LJI or secvice of precess

Eaual Yotection-  TThe Con3+ Hutiored 8uomm+ﬁ= under the |4 0 ﬂmendem"_

+ha+ Hie 8ovemmen+ must heat a persN or Class of persons Hhe Sawme

as 11 et othec P?refmﬂ or Classes in likhe Circumstance s

This  Canstitution, and the lnLAS

of 4he Um+er{5+a‘re< uwhich Shall be made in pursuance thereof; ard all hm’nes N

node , or_which Shalt be made, under the Aquhomhz of +he United States, Sholl

_ne the Supreme Law of the Land;, and. the «ludoes in GVerbL State Shallhe

bound +herebu any Thing i1n the Constitution o? laws of any Siate ta

the Conharﬁ notwoths dm&. The. senetors and P\eorescn’rahmﬁ pefore ‘
mentioned, and the Members of the Severnl ghate Laglsiohjres ad all exec-

uHve and luchm\ 0FFicers. \oth of the Um’red‘%’ra’res and of the Several stodes

Sl be bnun(i bu Octh o APrlmaﬁon o ‘%Unnoﬁ Hnm Canstitution

Paje-__
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Exhibit D ‘ .

Achicle TV, and Amendment XV (’er](j states -

S

lTwe Citizens ab each state sShall he entitled To gdila

(;f Citizens in the Severad States

a All pecson born ¢ natucalized n the United

Stotes . and <th'es and m? He Stafe (oherein they resneu_,

A.u.udmv‘ﬂd-m-,..&m . e i s i i o

o (‘Hr\z.@m (*C Hie UUnited 6+a+eb noc shall

any - St (leprive QN peson of Life liberty, or propecig, !

memmL due Prp(e% (wc laio

S 1&;!&&& R R

Page
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1 ' ~ CERT OF SE IL
L, DevvaeneColewin heréby certify, pursuant to NRCP 5(b), that on this ;40
day of [¢iy mm], ,20.20), I mailed a true and correct copy of the foregoing, “ Cirst Avendmeat

Petition For Weid of Mamdmgs puGsuant to NBS 34183
by placing document i in a sealed pre-postage paid envelope and deposited said envelope in the

”»”

Steve \nlolfan Dishriedt
AHnnes 200 1 ey Avernue
me&’s NV, 89155 -2219

Stexven D. Geierson Clerh of
The Court 200 | ewnis Avenue
3 Floor Les Vegas M\/
RAISE- 160 o

12 Aovon D Focd De ﬁdﬁ AH*orneﬁ:ﬂ
General Skde oF Newda 555 B

13 Wleshietnn Ave, sk 3900 Las

2

3

4

5

6 | United State Mail addressed to the following:
7

8

9

. _Veans INevace, 91011068
¢ .

4 AV,

17 § CCFILE

19|  DATED: this 5t day of f, b'mm:‘?-f 2020
20H - | -
21 » Vemarens Caleman

# 10072339

22 _ /In Propria Personam

_ Post Office Box 208,S.D.C.C.
23 : Indian Springs, Nevada 89018

” IN FORMA PAUPERIS:
25
26
27

28
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding _Ficst Amend

merd Petition For Wrt oF Mandawmus pursuant +0 NES 34185
(Title of Document) ! -

filed in District Court Case number ¢-215295

[0  Does not-contain the soclal security number of any person.

-OR-

[J. Contains the soclal security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

08. C@(wwwn Uccl-308 withaut prejudi ce 2-5-2.0
Signature J Date

Devioreniz Colenind
Print Name

- First Amendment Pebbion Wint Mandamus
Title :
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
346 - 346
WILL FOLLOW VIA
U.S. MAIL
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DEMARENE COLEMAN

rn s FILED

>, Post. Office Box-208
Tndian Sorings, Nevach.89070-008.
JUN 14 2011
DISTRICT COURT %’o‘é&&}ﬁr
CLARK COUNTY, NEVADA
“THE STATE OF NEV, )
Plaintiff, ) Case No. 05C215295-1
Vs. ; Dept .No. Dept. 17
5 DEMAP\ENECO[\.E MA_N__: ) Docket ! i
! )
Defendant . )
" J

MOTION TO APPOINT COUNSEL
Date Of Hearing:

Time Of Hearing: July 9, 2021
8:30 AM

COMES NOW the Defendant De mareneé Coleman - in proper person and

lhereby moves this Honorable Court for an ORDER granting him Counsel in the herein
lproceeding action.

This Motion is made and based upon all papers and pleadings on File herein

land attached Points and Authorities.

Dated:This 9:{% pay Of May ;20 A.
1

Respectfully Submitted,

BY: Devwarene Colenmian
Bevnovinie Coovnoan ¥ 1007325
Defendant ,In Forma Pauperis:
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POINTS AND AUTHORITIES

petitiion;response to dismiss:

the—"petitioner/defendant."'"

NRS 178.397 Assignment of counselj

NRS.34.750 Appointment of Counsel for indigents;pleading sipplemental to

"If the Court is satisfied that the allegation of indigency is True and the:

petition is Not dismissed summarily,the Court may appoint counsel to represent

NRS.171.188 Procedure for appointment of attorney for indigent defendant:
"Any defendant charged with a public offense who is an indigent may, bg oral
statement to the District Judge,justice of the peace,mmicipal judge or master,

request the appointment of an attorney to represent him."

"Every defendant accused of a gross misdemeanor or felony who is financially
unable to obtain counsel is entitled to have counsel assigned to represent him at
every stage of the proceedings from his initial appearance before a magistrate or

the court through appeal,unless he waives such appointment.”

WHEREFORE ,petitioner/defendant,prays this Honorable Court will grant his

motion for the appointment of counsel to allow him the assistance that is needed

to insure that justice is served.

Dated:This 2] Day Of M&\’/

1202 .

177/
117/
/177

348

Réspectfully Submitted,

BY: Denarerd Colernan

Oeﬂ NI LT L {\,()'CWWA ATa\ $ [QQf3- &

Defendant,In Forma Pauperis:



ADDITIONAL FACTS OF THE CASE:

1] ) DImnhFP% Lnprisorment bu’”LLiJ)FCQ“\LJ) Limited his aby ity |
2 +o pregare. for grcsumen‘ra s _case of @ Cou\’i‘ hearm& due to the
3 C{.‘Nld 19 Situation ot SDCC 1ohere Pﬂscners have not been ﬂem’uHed |
4| _to access to the ,onson Law lemr&, for 196,]; research _moreover !

S| _no l!?{“ﬁi bechs fedew| Courts Bule materials et are allotoed ta be

6l _Checked out the lar: L,hanL

) The is8sues in this case 1< C'nm'nlax\; without Counsel. ’mamhﬁ (ol

9( _be. hnnrt‘mn’o and il mare liV\el(.JL ant Jecieve a feac Hearina
. \'\)

11 A A heaning in Hus Case inll bkely nvalve missleoding  information )

12| anvoling Pehh’mner Spec.:t,Pic,a,Pe.j%cr;mm.moh(m and amument
QU

13 n He mohien Lanich Counsel  Loould as3se pleantiff Loth 10

14| —presenting s metien which could detorming g out peme of

15 The Heor\nlcj_

17| 4 The Defendant nnt bf‘unﬁ of Sond (m“l v bwv by, ask tat
the  Court ot hold the defervdant to “HVLL Save é+and/:}(*d as Q@

19 | —member cf Hae 1e§cd lororefmon

B R B R Ry

[
Q.

i3

7ige

b
|
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11 AFFIDAVIT os:j@mrgngpglgmgq

2|{|STATE OFP NEVADA )
as:
3 ||COUNTY OF CLARK )
TO WHOM IT MAY CONCERN:
I Denvicrene Colenicun the undersigned,do hereby swear that
all statements, facts and events within my foregoing Affidavit are

true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under the

O 00 -3 o

penalty of perjury,pursuant to,NRS. 29.010;53.045 ;208.165,and state

10 lthe following:

25 FURTHER YOUR AFFIANT SAYETH NAUGHT.

oy ~ R . - .
26 SXECUTED At: I[ndian 3prings,tevada,=his 21 oy Df May .

l\ﬂ11’

=10l - 37 : Bomeseene Slommon !

g _Devwarens Coleman 11007335 !
fost Dffice 30x-J23(3DC2)

(ndin Jorinzs, tewr oda. 20D 7‘.).,/|

Affiant, [n Propria Personam:
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CERTFICATE OF SERYVICE BY MAILING

, hereby certify, pursuant to NRCP 5(b), that on this 271"

I, Denarene Colevnan
day of Mays , 202, I mailed a true and correct copy of the foregoing, “ Motion To
!
Arrxpoinf Counse| e
by placing document in a scaled pre-postage paid envelope and deposited said envelope in the
H United State Mail addressed to the following:
Steven D, Grieson
Clerk OF The Couct
00 hotois Ave 3m Floor
bas Vegas NV
N 83185 - 1160
Steve  Wblfson
District AHorneg
200 becors Aved
Veaas NV
59158 -2212
CCFILE
DATED: this 27" day of Mey, ,202] .
R T
Q@@'mﬂw CO&JWM
Dewmoreng Coimon # (07335
/In Propria Personam
gos_t Office Box 208,S.I)8.C.C.
1
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Motion to Apooint Counse|

(Title of Document)

filed In District Court Case number _C 2lc aag

l
0  Does not contain the sodal security number of any person,
~OR=
O  Contains the sodal security number of a person as required by:

A. A spedific state or federal law, to wit:
(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

_Hemoumd Eelme, 757/

| Signature Date
' Demavene Colempn
‘ Print Name

Tite
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Fxhibits Attached

o«

1) Mohon For First Tnstance’ “Specific Performace”
) Exhibit “A” Plea Agreement

3) Exhibit “B" 5

B -Exhibit “C" En’rrbt ot Plea

5 Exhibit “D" J0L

6) Exhibit “E” Court Minutes 07 Sentencing

7 Exhibit “F" Criminal Complaint
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‘Demarene Coleman 1D NO. 1007335

SOUTHERN DESERT CORRECTIONAL CTN.
20825 COLD CREEK RD.

P.0. BOX 208 :

INDIAN SPRINGS, NV 8901

ON THE ETGHTH JUDICTAL DISTRICT
COUAT STATE OF NEVADA
COUNTY OF CLARK

iy -
THE STATE OF NEVADA ) .
S g DEPT. NO..__ &
DEMARENE COLEMAN ; DOCKET:
)

Motion For A ﬂSpec;iPiC Performance” to Correct Quilty Plen
Agreemen‘f as_to Poth 'Ctkrﬁ'es Aﬁre@d to Twen’rbn (20) f‘OUFip%l&')O)
yaars

4

COMES NOW, Dose y Petitionec  Permarene Coleman _, herein above respectfully

. G — ' .
moves this Honorable Court for an _First ns j'_qng’ﬁ) SP_QQF IC Eﬁ[&r‘mggcc ta

> (- | orrected 30) to Fiftu@&0)

As _ogreed Upon by Both parties
This Motion is made and based upon the accompanying Memorandum of Points and
Authorities,
DATED: this 21" day of May 2041
BY: KMeovnerene Clovienn
DEMARENECOLEMAN # 00339

Defendunt In Proper Personum
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ADDITIONAL FACTS OF THE CASE:

o the NDOC  Southern PDegect (‘orre(’ﬁor.\cd,

i PehitioneC 1SCN mnagte
Ce_nhsf Lo has leen m(ar(’@m%@d Since Tdo 8™ 20058
AP Count one *1) First Negree Muder

(see” Exhibit D J0L)
A5 200.010 .
(Pm‘mnru A Felony Nmao_rfc'mo) é Count © T (d) PnHPr(lJJ With yse
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20 L Demarene Coleman , hereby certify, pursuant to NRCP 5(b), that on this ;7%
3| day of Moy » 203, I mailed a true and correct copy of the foregoing, “ Motion Enr
|
41 “First Thstance” “Spcci.pic PerBomance. to Corcect GPA 7
5| by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 § United State Mail addressed to the following:
7
8 Steven D Griefson Aaren D_Ferd Depuh.r AHomey
Clech of Tne Couct Genrgl State of Nevadte, 555 EO
9 200 Lecais Ave Brd Floor fa% 2 900 Lo
Las veans NV Veeos NV 35101 - {06%
10 N 85155~ 110 i '
11
12 Steve \nloiPson
Districd Attornew
13 200 Leois Ave
Los Vegas AV
14 8155 -2212
15
16
17 | CCFILE
18 . \
19| DATED: this 2 dayof May  ,200.
20 H
21 Demacene Colepriarn 0073359
2o e U¥ e Ao #
22 /In Propria Personam
Post Office Box 208,S.D.C.C.
23 Indi In 8901
24 ’
251
26
27
28
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

{
V — i L
Fist Thnstonce Specipnc Performance”

(Title of Document)

filed in District Court Case number C A5399

' Does not contain the soclal security number of any person.

-OR-

Contains the social security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

oo ng. e Vo 5/31/31
Signature Date
Denrene Colewman

Print Name

Title
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DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO: C215295
DEPT NO: \Y
-VS-
DEMARENE COLEMAN, .
#1963947
Defendant.
GUILTY PLEA AGREEMENT

I hereby agree to plead guilty to: COUNT 1 — FIRST DEGREE MURDER
(Category A Felony - NRS 200.010, 200.030) and COUNT 2 - BATTERY WITH USE
OF A DEADLY WEAPON (Category B F elony - NRS 200.481), as more fully alleged in
the charging document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as

follows:

[ understand that by pleading guilty I admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".
As to Count 1, I understand that as a consequence of my plea of guilty the Court

must sentence me to imprisonment in the Nevada Department of Corrections for life without

PAWPDOCS\INF\S 1 5\51500006.doc
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the possibility of parole OR a definite term of fifty (50) years with eligibility for parole
beginning at twenlyﬁf)o'y%grs prus-en-equal and cansecutive ternfro use o-a-deadly weapen
emherreerrrertt. | understand that the law requires me to pay an Administrative Assessment
Fee.

As to Count 1, I understand that I am not eligible for probation for the offense to
which | am pleading guilty.

As to Count 2, I understand that as a consequence of my plea of guilty the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than TWO (2) years and a maximum term of not more than TEN (10) years.
The minimum term of imprisonment may not exceed forty percent (40%) of the maximum
term of imprisonment. I understand that I may also be fined up to $10,000.00. I understand

that the law requires me to pay an Administrative Assessment Fee.

-

[ understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am eligible for probation for the offense(s) to which I am pleading
guilty. T understand that, except as otherwise provided by statute, the question of whether I
receive probation is in the discretion of the sentencing judge.

I understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any

2
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specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to dispost..on as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if I fail to appear for the scheduled sentencing date or [
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence.

I'understand if the offense(s) to which I am pleading guilty to was committed while [
was incarcerated on another charge or while I was on probation or parole that I am not
eligible for credit for time served toward the instant offense(s). .

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, I may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization.

I understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waiving and forever giving up
the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the

Jury about my refusal to testify.
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2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial | would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the
burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional
or other grounds that challenge the legality of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my

attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the charge(s) against
me at trial.

I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

I'am not now under the influence of any intoxicating liquor, a controlled substance or

other drug which would in any manner impair my ability to comprehend or understand this

4
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agreement or the proceedings surrounding my entry of this plea.
My attorney has answered all my questions regarding this guilty plea agreement and
its consequences to my satisfaction and I am satisfied with the services provided by my

attorney.

DATED this £9 day of May, 2007.

xm% Colimsas
AN
Defendant

AGREED TO BY:

S R. SWEETI
Chief Deputy Distri¢t Attorney
Nevada Bar #005144 -
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CERTIFICATE OF COUNSEL.:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of
the court hereby certify that:

1. T have fully explained to the Defendant the allegations contained in the charge(s)
to which guilty pleas are being entered.

2. 1 have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

¢. Was not under the influence of intoxicating liquor, a controlled substance or
cl)the(ri gru at the time I consulted with the defendant as certified in paragraphs
and 2 above. -

Dated: This 2 7 day of May, 2007.

sam
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Ve%as, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintifl

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, Case No.  C215295
Plaintiff, DeptNo. V
-vs- _
=
DEMARENE COLEMAN, SECOND AMENDED _.
#1963947 INFORMATION
Defendant.
STATE OF NEVADA
SS:
COUNTY OF CLARK

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That DEMARENE COLEMAN, the Defendant(s) above named, having committed
the crimes of FIRST DEGREE MURDER (Category A Felony - NRS 200.010, 200.030)
and BATTERY WITH USE OF A DEADLY WEAPON (Category B Felony - NRS
200.481), on or about the 10th day of July, 2005, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in such cases made and provided,
and against the peace and dignity of the State of Nevada,
COUNT 1 - FIRST DEGREE MURDER

did then and there wilfully, feloniously, without authority of law, and with
premeditation and deliberation, and with malice aforethought, kill TANZIE AUSTIN, a

EXHIBIT "]" Fovrocsiunsssisoms o
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human being. by defendant shooting at and into the body of the said TANZIE AUSTIN.
COUNT 2 - BATTERY WITH USE OF A DEADLY WEAPON
did then and there wilfully, unlawfully, and feloniously use force or violence upon the
person of another, to-wit: MONICA RAMSEY and/or ANDREA COOPER, with use of a
deadly weapon, to-wit: defendant shooting at and into the body of the said MONICA
RAMSEY and/or ANDREA COOPER.
DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

BY

Chief De ilty District Attorney
Nevada Bar #005144 )

DA#05F15000A/sam
LVMPD EV#0507100530
MURD;BWDW - F
(TK4)

PAWPDOCS\INFAS 1 5\51500005.DOC
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Division of Parole and Probation

PRESENTENCE INVESTIGATION REPORT
The Honorable Jackie Glass
Department V, Clark County
8th Judicial District Court

Date Report Prepared: July 16, 2007

Prosecutor: James R. Sweetin, Chief DDA PSI: 256744
Defense Attorney: Carmine Colucci, Appointed
L. CASE INFORMATION
Defendant: Demarene Coleman Case: C215295
Date of Birth: 09-30-1985 ID: 1963947
Age: 21 PCN: 24129955
SSN: 530-11-9882 P&P Bin: 1000842318
Address: 401 Holland Ave FBI: 867852HCS
City/State/Zip: Las Vegas, Nevada 89106 SID: NV04147423
Phone: (702) 642-7302 Alien Registration: N/A
Driver's License: None reported Resident: Yes
State: N/A Offense Date: 07-10-2005
Status: N/A Arrest Date: 07-19-2005
POB: Las Vegas, Nevada Plea Date: 05-29-2007
US Citizen: Yes Sentencing Date: 07-24-2007

Notification Required Per NRS 630.307: No
“ THIS REPORT NOT T0 BE REPRODUCED OR

RELEASED WITHOUT THE AUTHORIZATION OF

IL. CHARGE INFORMATI
- (CHARGE IEFORMATIONo: v, pEpT. oF ParoLE anp PROBATION

Offense: COUNT - First Degree Murder (F) RELEASED TO:
NRS: 200.010, 200.030 Category: A

NOC: 00092

Penalty: By imprisonment for Life without the possibility of parole; Or for Life with the possibility of parole, with
eligibility for parole beginning when a minimum of 20 years has been served; Or a definite term of fifty 50 years
with eligibility for parole beginning when a minimum of twenty 20 years has been served.

Offense: COUNT 2- Battery With Use Of A Deadly Weapon (F) )
NRS: 200.481 Category: B

NOC: 00148
Penalty: By aminimum term of 2 years and a maximum term of 10 yearsin the Nevada Department of Corrections

and may be fined up to $10,000.
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DEMARENE COLEMAN
CC#: C215295

1I. PLEA NEGOTIATIONS

‘Both parties agree to recommend twenty (20) to fifty (50) years in the Nevada Department of Corrections. The State
will not oppose concurrent time between the counts.

IV. DEFENDANT INFORMATION

Physical Identifiers:
Sex: Male Race: Black Height: 5'6" Weight: 160 (Scope reflects 115)
Hair: Black Eyes: Brown

Scars: Scar on right thigh, scar on left forearm
Tattoos (type and location): “Sin City” on right upper arm
Aliases: Demarine Andrew Coleman, Damarene Coleman, Demarien Andrew Coleman

Additional SSNs: None found
Additional DOBs: None found

Social History: The following social history is as related by the defendant and is unverified unless otherwise
noted:

Childhood: The defendant’s parents separated when he was young and he reported living with each of his parents
intermittently. He had a good childhood and reported no incidents of abuse.

Immediate Family Members- Names and Addresses: Mother, Angela Stevenson, father Billy Coleman live
locally.

Marital Status: Single

Prior Marriages/Long Term Relationships: None reported
Children (number, sex, age): None reported

Custody Status of Children: N/A

Monthly Child Support Obligation: N/A

Employment Status: Unemployed. The defendant was working with a friend for a period of four months in 2005,
for cash and has never had verifiable employment.

Number of Months Employed In The 12 Months Prior To Instant Offense: 0
Income: None reported Other Sources: None reported
Assets: None reported

Debts: $245 ( Telephone bill)

Education: The defendant completed 10 years of education.
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DEMARENE COLEMAN
CC#: C215295

Military Service: None
Health and Medical History: No physical health problems reported.

Mental Health History: The defendant experienced depression in 2006, while in custody and he was placed on
prescription medications for this condition for a short period of time. He currently uses no prescription medications.

Gambling History: The defendant reported spending up to $200 per week to play craps and blackjack and he
believes gambling may be problematic for him, yet he has never participated in any treatment programs.

Substance Abuse History: The defendant began using marijuana at the age of 14 and he admitted that he was under
the influence of alcohol and marijuana at the time of the instant offense.

Gang Activity/Affiliation: None found
V. CRIMINAL RECORD
As of June 1, 2007, records of the National Criminal Information Center, Nevada Criminal Justice Information
System, Federal Bureau Of Investigation and the Las Vegas Metropolitan Police Department reflect the following
information:
CONVICTIONS: FEL: 0 GM: 0 MISD: 2
INCARCERATIONS: PRISON: 0 JAIL: 0
OUTSTANDING WARRANTS AND LEVEL OF OFFENSE (FEL, GM, MISD): None

-WARRANT NUMBER AND JURISDICTION: None
-EXTRADITABLE: N/A

SUPERVISION HISTORY:
CURRENT: Probation Terms: Parole Terms: 0
PRIOR TERMS:
Probation: Revoked: 0 Discharged: Honorable: 0 Other: 0
Parole: Revoked: 0 Discharged: Honorable: 0 Other: 0
Adult:
Arrest Date: Offense: Disposition:
04-18-2005 1. Carry Concealed Weapon (GM) 05F07046X, on 05-06-2005, convicted
(LVMPD) 2. Possession Unregistered Firearm of Carry Concealed Weapon (M),
™M) sentenced to $250 fine or community
RMD: 08-05-2005 service. On 08-05-2005, sentence

amended to 30 days jail.
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PRESENTENCE INVESTIGATION REPORT PAGE 4

DEMARENE COLEMAN
CCi#: C215295
Arrest Date: Offense: Disposition:
04-29-2005 Citation: Non Medical PCS Less 1 Oz.  05M10533X, on 08-01-2005, convicted
(LVMPD) M) of Possession Drugs Not To Be
Introduced Into Interstate Commerce
(M), with CTS.
07-19-2005 1. Murder With Deadly Weapon (F) CCi#C215295, Instant Offense
(LVMPD) 2. Attempt Murder With Deadly
Weapon (F)
RMD: 12-07-2006
INSTITUTIONAL/SUPERVISION ADJUSTMENT: N/A
SUPPLEMENTAL INFORMATION: N/A
V1. OFFENSE SYNOPSIS

On July 10, 2005, at approximately 3:14 a.m., the victim Andrea Cooper arrived at the Mobil Gas Statio:
at 400 N. Eastern Ave, in Ford Explorer,

Coleman prior to their arrival at the gas station. During that phone call Montelle Motley was/feard-tejli
Coleman to come to the Mobil station because she was fighting and she also told him to bring th
a gun. Minutes later Demarene Coleman arrived at the Mobil station as a passenger in a brown geobr vehicle.
At 3:30 am., Andrea Cooper left the gas station with the another female and Demarene Coleman followed them
in the brown four door vehicle. At the same time, the four females walked from the gas station to Mesquite Ave.
When they arrived at Mesquite Ave, one of the females told the police that she saw the brown four door parked in
the alley south of Mesquite Ave and she saw Demarene Coleman in the alley armed with a handgun.

Andrea Cooper and her friend noticed that they had been followed, so when they arrived at their apartment they
informed their male roommates, which included the victim Tanzie Lee Austin. Andrea Cooper and Tanzie Austin
went outside into the cul-de-sac and began talking to Demarene Coleman about what had happened at the gas
station. While they were all outside talking Monica Ramsey rode up on her bicycle and she began arguing with
Tanzie Austin.

Monica Ramsey grabbed Tanzie Austin by the neck and Tanzie Austin began swinging at her. Monica Ramsey then
began punching, Tanzie Austin and he threw her on the ground. When this happened Monica Ramsey’ daughter
was trying to pull Tanzie Austin away. When Monica Ramsey looked up she saw Demarene Coleman standing
behind Tanzie Austin and she then she heard two gunshots and she saw Tanzie Austin fall to his knees. Monica
Ramsey reported that Tanzie Austin said, “please God don’t shoot, Okay man please stop trippin” and then he fell
to the ground. Demarene Coleman fired several more shots at Tanzie Austin while he was lying on the ground and
Monica Ramsey said that a some point during the shooting she was struck with a bullet to her right thigh, with the
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bullet exited her right buttock. While all this was going on Andrea Cooper ran toward a parked vehicle and realized
later that she had somehow been shot in the right thigh.

Witnesses told the police that Montelle Motley and the driver of the brown four door left the scene as Demarene
Coleman was shooting Tanzie Austin.

When the police and medical personnel arrived at the scene, they found the that Tanzie Austin who had been shot
multiple times was pronounced dead at the scene and Andrea Cooper who received a bullet to her right leg and
Monica Ramsey who received a bullet to her right thigh were transported to the University Medical Center for
medical treatment. During the investigation that followed, the police recovered ten .40 caliber bullet casing from
the scene.

The police learned that Montelle Motley and Demarene Coleman lived together at 424 Pioche. On July 14, 2005,
a warrant was issued for the arrest of Demarene Coleman and Montelle Motley and they were both subsequently
arrested on July 19, 2005, transported to the Clark County Detention Center, where they were both booked
accordingly.

VII. CO-OFFENDER'S INFORMATION

Montelle Motley # 1581681- Pled guilty on June 7, 2007, to Conspiracy To Commit Battery With Use Of A Deadly
Weapon. Rendition of sentence is scheduled for August 21, 2007, in Dept V.

Demarene Coleman was interviewed on July 17, 2007, while incarcerated at the Clark County Detention Center.
When asked about the instant offense, he stated that he wishes to rescind his guilty plea but, he has been unable to
make contact with his attorney.

1X. VICTIM INFORMATION/STATEMENT

Tanzie Lee Austin (VC2169053) was 41 year of age at the time Demarene Coleman shot him with a .40 caliber
handgun on July 10, 2005. Per the Coroner’s Report, Tanzie Lee Austin was shot eight times and he was
pronounced dead at the scene. The Division did not receive a response from the victim impact questionnaire, sent
to the next of kin, nor were we able to make contact with the next of kin by telephone.

The victim Monica Ramsey (VC2155172) did not respond to the victim impact questionnaire sent to her and the
Division was unable to make telephone contact with this victim by the known telephone number. What is known
is that this victim was shot in the right thigh at the time of the instant offense and as a result, she required medical
intervention for her injury.

The victim Andrea Cooper (VC2169054) did not respond to the victim impact questionnaire sent to her and the
Division was unable to make telephone contact with this victim by the known telephone number. Andrea Cooper
was shot in the right leg at the time of the instant offense and as a result, she required medical intervention for her

injury.
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The Division was unable to obtain medical cost information from the treating medical facility of the victims, due
to the privacy act. The Division was informed that a release of information form signed by the victim is required
to legally obtain this information.

The Victim of Crime agency was contacted and they stated that they have no record of services for the victims.

X. CONCLUSION

The Division recommends incarceration for Demarene Coleman. The defendant’s prior known criminal history
consists of two prior misdemeanor convictions. While Demarene Coleman is only 21 years of age, his use of a
handgun on July 10, 2005, caused the death of the victim Tanzie Austin, who suffered eight gunshots and died at
the scene. The two other victims Andrea Cooper and Monica Ramsey, were also shot by Demarene Coleman
during the instant offense, requiring them to have emergency medical intervention. The defendant was unemployed
at the time of the instant offense and living with the co-offender, Montelle Motley. Conviction of First Degree
Murder requires mandatory incarceration and per the negotiations in this case, the State indicated that they will not
oppose concurrent time between the counts.

XI. CUSTODY STATUS/CREDIT FOR TIME SERVED

Custody Status: Clark County Detention Center

CTS: 736 Days: 07-2005 to 07-24-2007 (CCDC)

XII. RECOMMENDATIONS

190 Day Regimental Discipline Program: N/A Deferred Sentence Per NRS 453.3363: N/A

FEES

Administrative Assessment; $25 Chemical/Drug Analysis N/A DNA: $150 & DNA Testing
Domestic Violence: N/A Extradition: N/A

SENTENCE
COUNT 1
Minimum Term: 20 Years Maximum Term: 50 Years Location: NDOC
Consecutive to/Concurrent With: N/A Probatior Recommended: No Probation Term: N/A
Fine: None Restitution: None
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COUNT2
Minimum Term: 48 Months Maximum Term: 120 Months Location: NDOC

Concurrent With: Count 1 Probation Recommended: No Probation Term: N/A

Fine: None Restitution: None

Pursuant to NRS 239B.030, the undersigned hereby affirms this document does not contain the social
security number of any person.

X _ Pursuant to NRS 239B.030, the undersigned hereby affirms this document contains the social security
number of a person as required by NRS 176.145.

RESPECTFULLY SUBMITTED,
JOHN ALLAN GONSKA, CHIEF

PREPARED l APPROVED BY:

Nancy R. Eason,

Parole and Probation Specialist IV

Unit 9

Southem Command, Las Vegas, Nevada
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TUESDAY, MAY 29, 2007

THE COURT: Al right, we're on the record in State of Nevada against
Demarene Coleman. Mr. Coleman who is present with Mr. Colucci, and we
have Mr. Sweetin and Ms. Pieper for the State; and it's my understanding the
matter is negotiated.

Mr. Coleman, is Demarene Coleman your true name?
THE DEFENDANT: Demarene Coleman, Your Honor.
THE COURT: Waell, okay, sorry. Demarene Col'eman, is that your true

narne?

THE DEFENDANT: Yes.

THE COURT: How old are you?

THE DEFENDANT: Twenty-one.

THE COURT: Okay, | need you to just speak up. Let’'s move the
microphone over a little bit.

All right, Mr. Coleman, how old are you?

THE DEFENDANT: Twaenty-one.

THE COURT: How far have you gone in school?

THE DEFENDANT: Eleventh grade.

THE COURT: Do you read, write, and understand the English language?

THE DEFENDANT: Yes.

THE COURT: | have a copy of. an amended information -- thank you --
that contains the charges of first degree murder and battery with use of a

deadly weapon. Did you receive this document?
THE DEFENDANT: Yes.

PAGE -2
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1 THE COURT: Have you read it over?

2 THE DEFENDANT: [Indiscernible]

3 THE COURT: | need you to just to speak up a little more.

4 THE DEFENDANT: VYes.

5 THE COURT: And do you understand both of those charges?

& THE DEFENDANT: Yes.

7 THE COURT: All right, as to Count 1, first-degree murder, how do you
8 || plead? '

9 THE DEFENDANT: Guilty.

10 THE COURT: And as to Count 2, battery with use of a deadly weapon,
11 |lhow do you plead?
12 THE DEFENDANT: Guilty.

13 THE COURT:
14 REcmse diE A et :

S e, P —
PRDEIL IR S W e gt ;

State will not oppose -- and that would be on the murder count.

15
16 MF.. COLUCCI: Right.

17 THE COURT: And the State will not oppose concurrent time between
18 [ the counts. Is that your complete understanding of what the negotiations are?
19 THE DEFENDANT: Yes.

20 THE COURT: |s anybody forcing you to plead guilty?

21 THE DEFENDANT: [Indiscernible]

22 THE COURT: [ need you just to speak up a little --

23 THE DEFENDANT: No.

24 THE COURT: You're pleading guilty freely and voluntarily?

25 THE DEFENDANT: Yes.

PAGE -3
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Tl-i!i COURT: All right, | have a guilty plea agreement here and on page
five there's a signature line with a signature above your name. Did you sign
this? |

THE DEFENDANT: Yes.

THE COURT: Before you signed it did you read it over?

THE DEFENDANT: Yes.

THE COURT: Did you understand everything in it?

THE DEFENDANT: Yes.

THE COURT: Do you understand that as a result of your plea you're
giving up certain valuable constitutional rights; those rights were listed for you
in your guilty plea agreement?

THE DEFENDANT: Yes.

THE COURT: Do you also understand as to Count 1 that you face a --
these are the following options that you face: life without the possibility of
parole, or a definite term of 50 years with eligibility for parole beginning at 20
years. There’s no use of a deadly weapon?

ME. PIEPER: No.

MF.. COLUCCI: No use.

THE COURT: Okay, so this is messed up. All right, so if you look on
page two of the guilty plea agreement it says on line two: plus and equal and
consecutive term for use of a deadly weapon. I'm going to take that out, right?

MF. COLUCCI: Yes.

Mé$. PIEPER: Yes.

THE COURT: So wouldn’t there be, as to Count 1, life with, life

without, and a term of years, and that's not all in here.

PAGE - 4
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MH. SWEETIN: That's true, Judge. There would be -- it would either
be life without the possibility of parole --

THE COURT: Which we have in here, or a definite term of 50 years
with parole eligibility beginning at 20 years, or life with the possibility of parole
with parole eligibility being at 20 years.

MR. SWEETIN: Twenty years.

M3, PIEPER: Twenty years.

THE COURT: So I'm going to write that in here and -- afterwards, but |
want to ask you if you understand. | know the deal is to recommend to me the
term of 50 years with parole eligibility beginning at 20, but'l need for you to
understand that there are three possibilities here. One is life with parole
eligibility at 20 years, one with life with no parole, or the term of years which is|
the 20 to 50; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that all of those possible punishments
there is no option for any probation, that on a charge of murder you must be
sentenced to prison; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Okay, and do you also understand that | am going to
write in the third option into this guilty plea agreement and I'm going to put my
initials by it so that you -- and this record will also indicate that you've been
advised of all the possible punishments that face you. Do you understand?

" THE DEFENDANT: Yes. Yes.
THE COURT: | really need you to speak up.

On the other, Count 2, which is the battery with use of a deadly

PAGE-5
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weapon you face a minimum term of two years, not less than two years, and a
maximum term of not more than 10 years in the Nevada Department of
Corrections, and a possible fine of up to $10,000; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that sentencing is completely up to
the Court?

THE DEFENDANT: Yes.

THE COURT: Okay, so even if though they're recommending something
to me, sentencing is always completely up to the Court; do you understand
that?

THE DEFENDANT: Yes.

THE COURT: Okay. All right, before you signed this document, Mr.
Coleman, did you talk about your case with your attorney --

THE DEFENDANT: Yes.

THE COURT: -- Mr. Colucci?

THE DEFENDANT: Yes.

THE CQURT: Did he answer all your questions?

THE DEFENDANT: Yes.

THE COURT: Okay, are you pleading guilty because on or about July
10", 200¢i, in Clark County, state of Nevada, you did willfully, feloniously
without authority of law, and with premeditation and deliberation with malice
aforethought kill Tanzie Austin, a human being, by you shooting at or into the
body of Tanzie Austin; is that what you did?

THE DEFENDANT: Yes.

THE COURT: And in Count 2, also on that date in Clark County, state

PAGE -6
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of Nevada, did you also willfully, unlawfully, and feloniously use force or

violence upon the person of another, Monica Ramsey and/or Andrea Cooper,
with use of a deadly weapon, you shooting at or into the body of Monica
Ramsey and/or Andrea Cooper?

THE DEFENDANT: Yes.

THE COURT: The Court finds Defendant’s pleas are freely and
voluntarily given. He understands the nature and consequence of his pleas and
therefore accepts his plea. We'll set this over for sentencing on --

THE CLERK: It'll be July 24™ at 8:30.

THE COURT; Thank you very much, Mr. Coleman and Mr. Colucci, and

MR. COLUCCI: Your Honor, before we adjourn may | approach with the
State?

THE COURT: Yes.

MR. COLUCCI: Thank you.

THE COURT: Do you need Mister -- have a seat Mr. Coleman.

[Bench conference]

THE COURT: All right, and then so -- did we get a sentencing date?

THE CLERK: Yeah, July 24™,

THE COURT: All right.

THE COURT: And thank you all very much for your work.

MF. COLUCCI: (giiian. iust.for o

PAGE -7
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something drastic --

THE COURT: Extraordinary reason, but | mean this is something that

the two of you have agreed-to. | will ordinarily follow what you‘ve agreed to.

understand that this is what made this negotiation go forward. | can't say

100%, but in all likelihood it’s what I'm going to do. So | just need you to
initial that so that you uhderstand what all of the possible punishments are.
That doesn’t mean I'm going to do it, it just means that | need for you to
understand it’s possible.
All right, so let’s file that and let's make sure that gets filed with

Sandra, and thank you all very much. Thank you Mr. Colucci.

MR. COLUCCI: Thank you, Your Honor, for your patience.

THE COURT: No probiem; and there you go Sandra, and we’re all set.

Thank you, we’ll see you at sentencing.

[Proceeding conciuded]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

b

RACHELLE HAMILTON
Recorder/Transcriber

PAGE -8
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DISTRICT COURT

| CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASE NO. C215295
-vs-
DEPT.NO. V
DEMARENE COLEMAN
#1963947
Defendant.
JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a
plea of guilty to the crimes of COUNT 1 — FIRST DEGREE MURDER
(Category A Felony) in violation of NRS 200.010, 200.030, and COUNT 2 — BATTERY
WITH USE OF A DEADLY WEAPON (Category B Felony) in violation of NRS 200.481;
therFaﬁer, on the 14™ day of August, 2007, the Defendant was present in court for
sentencing with his counsel CARMINE COLUCCI, ESQ., and good cause appearing,

| THE DE:FENDANT IS HEREBY ADJUDGED guilty of said offenses and, in

addition to the $25.00 Administrative Assessment Fee, the Defendant is sentenced to

the Nevada Department of Corrections (NDC) as follows: asto COUNT 1-to a
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MAXIMUM of FIFTY (50) YEARS with a MINIMUM parole eligibility of TWENTY (20)

YEARS; as to COUNT 2 - to a MAXIMUM of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS, to run
CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE (755) DAYS credit
for time served.
i
DATED this € ¢ day of August, 2007.

JACKIE GLASS

JACKIE GLASS
DISTRICT JUDGE

2 S:\Forms\JOC-Plea 2 Cv/8/17/2007
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1607335

05¢215895-1
DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 14, 2007

05C215295-1 The State of Nevada vs Demarene Coleman

August 14, 2007 8:30 AM All Pending Motions ALL PENDING
MOTIONS (8/14/07)
Court Clerk: Tia
Everett/te
Reporter/Recorder:
Rachelle Hamilton
Heard By: Jackie
Glass

HEARD BY: COURTROOM: No Location

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coleman, Demarene Defendant

Colucci, Carmine J. Attorney
Sweetin, James R. Attorney
JOURNAL ENTRIES

- DEFT'S MOTION TO WITHDRAW GUILTY PLEA..SENTENCING

As to Deft's Motion to Withdraw Guilty Plea:

Mr. Colucci argued Deft. stated he did not understand the consequences of the plea or the possibility
of the Lharbes runmng consecutlve mstead of concurrent. NacSmkassistugd-Doft. was fully

R i ol Cort noted, the plea is
vahd as it was entered freely and voluntarlly, therefore, COURT ORDERED Motion DENIED and

proceed with Sentencing.
As to Sentencing;:
DEFT. COLEMAN ADJUDGED GUILTY of COUNT 1 - FIRST DEGREE MURDER (F) AND COUNT

PRINT DATE:  03/30/2021 Page 4 of 5 Minutes Date:  August 14, 2007
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08C215295-1

2 - BATTERY WITH USE OF A DEADLY WEAPON (F). Matter submitted. Statement by Detft.
COURT ORDERED, m addition to the $25 00 Admlnlstratlve Assessment fee, as to COUNT 1 - Deft.
SENTENCED to a Nl FA M AN FINEOY n
the Nevada Department of Correctlons (NDC) as to COUNT 2- Deft SENTENCED to a MINIMUM
of FORTY-EIGHT (48) MONTHS and a MAXIMUM of ONE HUNDRED TWENTY (120) MONTHS in
the Nevada Department of Corrections (NDC) CONCURRENT with COUNT 1; SEVEN HUNDRED
FIFTY-FIVE (755) DAYS credit for time served.

Mr. Colucci moved to withdraw as counsel. COURT SO ORDERED.

BOND, if any, EXONERATED,

CLERK'S NOTE: minutes corrected to reflect correct sentence for count 1. 8/16/07te

PRINT DATE:  03/30/2021 Page5of 5 Minutes Date:  August 14, 2007
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JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY.NEVADA

THE STATE OF NEVADA,
Plaintiff,
CASENO: 05F15000A-B
..VS_
DEPTNO: 4
DEMARENE COLEMAN #1963947,
MONTELLE RENNE MOTLEY, aka,
Montelle Renee Motley #1581681,
CRIMINAL COMPLAINT

Defendants.

The Defendants above named having committed the crimes of MURDER WITH USE
OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.165); ATTEMPT
MURDER WITH USE OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030,
193.330, 193.165); and ACCESSORY TO MURDER (Felony - NRS 200.010, 200.030,
195.030, 195.040), in the manner following, to-wit: That the said Defendants, on or about
the 10th day of July, 2005, at and within the County of Clark, State of Nevada,
COUNT 1 - MURDER WITH USE OF A DEADLY WEAPON

Defendant DEMARENE COLEMAN did then and there wilfully, feloniously,
without authority of law, and with premeditation and deliberation, and with malice
aforethought, kill TANZIE AUSTIN, a human being, by shooting at and into the body of the
said TANZIE AUSTIN, with a deadly weapon, to-wit: a firearm.
COUNT 2 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON

Defendant DEMARENE COLEMAN did then and there, without authority of law,
and malice aforethought, willfully and feloniously attempt to kill MONICA RAMSEY or the
defendant having the intent to kill TANZIE AUSTIN, the intent to kill being transferred to
MONICA RAMSEY, a human being, by shooting at and into the body of the said MONICA
RAMSEY, with a deadly weapon, to-wit: a firearm.
COUNT 3 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON

Defendant DEMARENE COLEMAN did then and there, without authority of law,

PAWPDOCS\COMPLT\FCOMP\515\51500001.DOC
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and malice aforethought, willfully and feloniously attempt to kill ANDREA COOPER or the
defendant having the intent to kill TANZIE AUSTIN, the intent to kill being transferred to
ANDREA COOPER, a human being, by shooting at and into the body of the said ANDREA
COOPER, with a deadly weapon, to-wit: a firearm.
COUNT 4 - ACCESSORY TO MURDER

Defendant MONTELLE RENNE MOTLEY, aka Montelle Renee Motley did then
and there wilfully, unlawfully and feloniously harbor, conceal, or aid DEMARENE
COLEMAN, with the intent that the said DEMARENE COLEMAN might avoid or escape
from arrest, trial, conviction, or punishment, having knowledge that the said DEMARENE
COLEMAN had committed a felony, to-wit: murder, and was liable to arrest therefore by
the said Defendant aiding in obtaining a place for DEMARENE COLEMAN to reside and
by providing transportation for him.

All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant

makes this declaration subject to the penalty of perjury.

771572005

05F15000A-B/jgw
LVMPD EV# 0507100530
MWDW; ATT MWDW;
ACC'Y MURDER - F
(TK4)

PAWPDOCS\COMPLT\FCOMP\515\51500001.DOC
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|_ois Vegos: NV, 1551160
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Denmarene Colema 1007335

- PO Box 208 SDCC
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CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MADILYN COLE

Deputy District Attorney
Nevada Bar #014693

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

~VS- CASE NO: 05C215295

DEMARENE COLEMAN, DEPT NO: XVII
#1963947

Defendant.

ORDER DENYING DEFENDANT'S MOTION FOR APPOINTMENT OF
ATTORNEY

DATE OF HEARING: July 29, 2021
TIME OF HEARING: 8:30 AM.

THIS MATTER having come on for hearing before the above-entitied Court on the
29th day of July, 2021, the Defendant not being present, IN PROPER PERSON, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through MADILYN COLE,
Deputy District Attorney, without argument, based on the pleadings and good cause appearing
therefor,

i
i
i
i

WCLARKCOUNTYDA NET\CRMCASE2 20053794 1200537943C-ORDR-(COLEMAN, DEMARENE)-001.DOCX

Statistiﬂsolosed: N. USJR - CR - Other Manner of Disposition (USC(
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IT ISHEREBY ORDERED that the Defendant's Motion for Appointment of Attorney,
shall be, and it is DENIED.

DATED this day OfAugust, 202 1. Dated this 6th day of August, 2021
DISTRICT JUDGE
DAY 7AE FE13 C447

%Tﬁﬁ’%ﬁ‘uﬁty"%%’fr‘fi%‘}‘mme Michael Villani
Nevada ?01 565 District Court Judge

MADILYN COLE T

(?' District Attorney
cha a Bar #014693
CERTIFICATE OF SERVICE
I certify that on the day of August, 2021, I mailed a copy of the foregoing Order

to:
DEMARENE COLEMAN, BAC #1007335
SO. DESERT CORRECTIONAL CENTER
PO BOX 208
IND GS, NV 39070

BY

ecretary for the District Attorney’s Office

mah/L3

2
WCLARKCOUNT YDA NETWCRMCARFG2005\379N200537943C-ORDR-(COLEMAN, DEMARENE)-001.DOCX
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DISTRICT COURT
CLARK COUNTY, NEVADA

The State of Nevada vs CASE NO: 05C215295-1

Demarene Coleman
DEPT. NO. Department 17

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
clectronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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L
Dernarene Celeman IDNOCCT335 F“_ED
Southern Desert Correctional Center
JAN 07 2022

Paost Office Box 208 .
S st

Indian Springs, Nevada 89070-0208

IN THE JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

FOR THE COUNTY OF

THE STATE OF NEVADA
' Plaintiff, Case No; (5249

V. : Dept. No: §

DEMARENE COLEMAN

Defendant
February 1, 2022
11:00 AM
NOTICE OF MOTION
MOTIONS FOR MODIFICATION OF SENTENCE
Comes now, Defendant, DEMARENE CCLEMAN ,Pro per, and respectfully moves

this Honorabie court for a modification of sentence.
This motion is based pursuant to the supparting Points and Authorities attached hereto, NRS
176.555, as well as all papers.pleading, and documents on file herein.

POINTS AND AUTHORITIES

1. STANDARD OF REVIEW
The Nevada Supreme Court has long recognized that Court's have the power and Jurisdiction to

Modify a sentence , see, Staley v. State, 787 P.2d 396, 106 Nev. 75 (1990):

That if a sentencing court pronounces sentence within statutory limits, the court will hgve

Jurisdiction to MODIFY, suspend or other wise correct that sentence if it is based upon

materially untrue assumptions or mistakes which wark to the extreme detriment of the

defendant”
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Defendant believes that this court has. based upon Staley, the jurisdiction to MODIFY his
sentence, due to that senlence being pronounced based upon a Pre-Sentence [nvestigation Report which
did have several material facts in error, which will be discussed below in the stalement of facts.

Respondent may argue that laches apply due to the fact that thee [3] years have passed since
sentence was pronounced. However, the Nevada Supreme Court held that such time requirement does no
apply to a reqﬁest for Modification of Sentence, see, Passanisi v. State, 831 P2d 1371, 108 Nev. 318

(1995):

_."we note that the trial court has inherent authority to correct a sentence at any time if such
sentence based on mistake of material fact that worked to the extreme detriment of the defendant.
(Citations Omitted). If the trial court has inherent authority to correct a sentence, a Fortiori, if has
the power 10 entertain a motion requesting it to exercise that inherent authority.... Thus, the time
limits and other restrictions with respect to a post-conviction relief do not apply to a Motion to
Modify a Sentence based on a claim that the sentence was illegal or was based on an untrue
assumption of the fact that amounted to denial of due process (Emphasis added) 1d. 831 P2d at
1372n. |. See also, Edwards v. State, 918 P2d 321, 324, 112 Nev. 704 (1996).

Defendant, as stated above, is alleging that his sentence by this Court was based upon
assumptions founded upon his Pre-Sentence Investigation Repbrt (PSI) that had several factors in error,

and as such, his constitutional right to due process was violated. See, State v. District Court, 677 P2d

1044, 100 Nev, 90 (1984):

The district court’s inherent authority to correct a judgment or sentence founded on mistake is 111
accord with the constitutional considerations underlying the sentencing process. The United
States Supreme Court has expressly held that where a defendant is sentenced on the basis of
materially untrue assumptions concemning his criminal record, “(the) result whether caused by
carelessness or design, is inconsistent with due process of law™. Townsend v. Burke, 736, 741,
68 S. CL. 12552.1255,92 L. Ed. 1690 (1948). Further, the cases clearly established that
constitutionally Violate “materially untrue assumptions” concemine a criminal record may arise
either as a result of a sentencing judge’s correct perception of misapprehension. (Emphasis in
orizinal). Id. 677 P2d at 1048 n. 3.

Defendant would asks that this Court not perceive this request 10 be pointing the finger at the
Court and saying ‘you were wrong’ as that is not the case. Defendant is merely requesting that the Court

reconsider the sentence that was pronounced based upon mistakes of fact in the P31 report and at

sentencing,

Mo T iedl To MOLLEY SENTENCE - L
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CONCLUSION

WHEREFORE, all of the above stated reasons, Oefendant respectfully requests this Honarable Court to

Madify his/her Sentence in accordance with this Court's fair and just consideration of the facts of the case.

Datedthis &

day of_Decembec 2021,

By: e montone Cefe mcen

Demarene Celenman

BT

Southemn Desert Correctional Center
P.Q. BOX 208
INDIAN SPRINGS, NEVADA 89070-208
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l.__De macene Coelenwnn - certify that the foregoing “*Motion For

Modification of Sentence™, was served upon the Respondent pursuant to NRCP 5 (b), by placing same in

the United States Postal Service, postage being fully pre-paid, and addressed as follows:

Clerk of Courts District Attorney's Office

A00 Weicis Ave 3rd Flen o 200 Leilldis Ave

Lo Ve&C"S Ny _$9185- 160 Lo \/2[36-5 NV _F5415- 2202

Dated this __ %™ day of Decemiec ,202).

By: M ovnczovi (ot oncy om

Demarene Céle mmcn o Bwerazs

P.O. Box
Indian Springs, NV. 83070

Defendant, In Proper Person

MOTDodd T MOLTEY SENTENCE - §
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AFFIRMATION

Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding Metien Fev Medi©

Cehen of Sentence Tn the First Tnstance fer A Slaeupw' PecBarmcnce

i

(Title of Document)

filed in District Court Case number (215295

{J Does not contain the social security number of any person,

~-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit;

(State specific law) Fedevcd, Bule 11, Plecs

-or-

B. For the administration of a public program or for an application

for a federal or state grant.

Ao maene Cothme
Signature

Demcirene Ce le mein
Print Name

Title

426

_a/as/al

Date



Expniboit “4”
(ol Iy Plec Agreement™

427



R L

O 00 -1 & th B W bR -

o) [\ (] [ (Y] -] -] [ [\ — — p— [ —_ — — — — —
oo -1 Oy Lh o L 3] — < o] [o.4] ~J N L =~ 98] b — o

GMEM

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

JAMES R. SWEETIN

Chief Deputy District Attomey
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY,NEVADA

THE STATE OF NEVADA,

Plaintiff, CASE NO: C215295

DEPT NO: V
_VS_

DEMARENE COLEMAN, -
#1963947

Defendant. -

GUILTY PLEA AGREEMENT

I hereby agree to plead guilty to: COUNT 1 — FIRST DEGREE MURDER
(Category A Felony - NRS 200.010, 200.030) and COUNT 2 - BATTERY WITH USE
OF A DEADLY WEAPON (Category B Felony - NRS 200.481), as more fully alleged in
the charging document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as

“follows:

BoHEPatieagree” 1o Tecommend twerity~(20) tofifty- (50) ‘yearssin theNevada

Départment of Corrections.: The SEHe witt not oppose concurent fime between the'counts.

CONSEQUENCES QF THE PLEA
I understand that by pleading guilty I admit the facts which support all'the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".

As to Count 1, I understand that as a consequence of my plea of guilty the Court

must sentence me to imprisonment in the Nevada Department of Corrections for life without

PAWPDOCSANR\S 15151 500006 .doc
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the possibility of parole OR a definite term of fifty (50) years with eligibility for parole
beginning at twenty"’o years plus an equal and consecutive term fro use o a deadly weapon
enhancement. I understand that the law requires me to pay an Administrative Assessment
Fee.

As to Count 1, I understand that I am not eligible for probation for the offense to
which I am pleading guilty.

As to Count 2, I understand that as a consequence of my plea of guilty the Coﬁrt
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than TWO (2) years and a maximum term of not more than TEN (10} years,
The minimum term of imprisonment may not exceed forty percent (40%) of the maximum

term of imprisonment. I understand that [ may also be fined up to $10,000.00. I understand

that the law requires me to pay an Administrative Assessment Fee.

=X

I understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am eligible for probation for the offense(s) to which I am pleading
guillty. Iunderstand that, exceptas otherwise provided by statute, the question of ‘whether [
receive probation is in the discretion of the sentencing judge.

I understand that if more than one sentence of imprisonment is imposed and I am
cligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing. - ' '

I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
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specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to disposition as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if I fail to appear for the scheduled sentencing date dr I
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence. |

I understand if the offense(s) to which I am pleading guilty to was committed while T
was incarcerated on another charge or while I was on probation or parolerthat I am not

eligible for credit for time served toward the instant offense(s).

o

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, I may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization.

I understand that the Division of Parole and Probation will prepare a report for the
sentencing judge pnor to sentencmg This report WIH mclude matters relevant to the issue cf
sentencing, including my crlmmal_ 1-11-story This report may contam hearsay mfonnatlon.
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waiving and forever g1v1ng up

the following rights and pnvﬂeges
1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the

jury about my refusal to testify.

430




R =~ - B = Y - "~ I oS T

[ O L T o L o L o T N L L T g VY VG Y GHUU
(== B R Y L " I o T e BN o B o = T = S O T O S T o T S e

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the
burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional
or other grounds that challenge the legality of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035. .
VOLUNTARINESS OF PLEA | }

I have discussed the elements of all of the original charge(s) against me with my

attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove-each element of the charge(s) against

me at trial.

I have &fécussed with my éttomey any possible defenses; -;iefcnse stategiés and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

[ am not now under the influence of any intoxicating liquor, a controlled substance or

other drug which would in any manner impair my ability to comprehend or understand this
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agreement or the proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this guilty plea agreement and
its consequences to my satisfaction and [ am satisfied with the services provided by my
attorney.

DATED this & 7 day of May, 2007.

Sioppane Glmm

Defendant

AGREED TO BY:

SR. SWEETI
Chief Deputy District Attorney
Nevada Bar #005144 -
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of

the court hereby certify that:

1. I have fully explained to the Defendant the allegations contained in the charge(s)

to which guilty pleas are being entered.

2. 1 have advised the Defendant of the penalties for each charge and the restitution

that the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant to this agreement are

consistent with the facts known to me and are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

c. Was not under the influence of 'mtoxicatin%_ li%uor, a cont;gﬂgq substance 1c;r
ant as certified in paragraphs

other drug at the time I consulted with the de
1 and 2 above.

Dated: This 744 day of May, 2007.

€n
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Division of Parole and Frobation

PRESENTENCE INVESTIGATION REPORT
The Honorable Jackie Glass
Department V, Clark County

$th Judicial District Court

Date Report Prepared: July 16, 2007

Prosecutor: James R. Sweetin, Chief DDA PSI: 256744
Defense Attorney: Carmine Colucci, Appointed
L. CASE INFORMATION

Defendant: Demarene Coleman Case: C215295

Date of Birth: 09-30-1985 ID: 1963947

Age: 21 PCN: 24129955

SSN: 530-11-9882 P&P Bin: 1000842318

Address: 401 Holland Ave FBI: 867852HCS5

City/State/Zip: Las Vegas, Nevada 89106 SID: NV04147423

Phone: (702) 642-7302 Alien Registration: N/A

Driver's License: None reported o Resident: Yes

State: N/A - 'Offense Date: 07-10-2005 B

Status: N/A Arrest Date: 07-19-2005

POB: Las Vegas, Nevada Plea Date: 05-29-2007

US Citizen: Yes Sentencing Date: 07-24-2007

Notification Required Per NRS 630.307: No
- “q THIS REPORT NOT 70 BE REPRODUCED OR

RELEASED WITHOUT THE AUTHORIZATION OF

I.. CHARGE INFORMATION ..
o NV. DEPT. OF PAROLE AND PROBATION

RELEASED TO:

Offense: COUNT 1- First Degree Murder (F)
NRS: 200.0190, 200.030 Category: A

NOC: 00092
Penalty: By imprisonment for Life without the possibility of parole; Or for Life with the possibility of parole, with

eligibility for parole beginning when a minimum of 20 years has been served; Or a definite term of fifty 50 years
with eligibility for parole beginning when a minimum of twenty 20 years has been served.

Offense: COUNT 2- Battery With Use Of A Deadly Weapon (F)
NRS: 200.481 Category: B

NOC: 00148
Penalty: By a minimum term of 2 years and a maximum term of 10 years in the Nevada Department of Corrections

and may be fined up to $10,000.
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DEMARENE COLEMAN
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II1. PLEA NEGOTIATIONS

Both parties agree to recommend twenty (20) to fifty (50) years in the Nevada Department of Corrections. The State
will not oppose concurrent time between the counts.

IV. DEFENDANT INFORMATION

Physical Identifiers:
Sex: Male ~ Race: Black Height: 5'6™ Weight: 160 (Scope reflects 115)
Hair: Black Eyes: Brown

Scars: Scar on right thigh, scar on left forearm

Tattoos (type and location): “Sin City” on right upper armn
Aliases: Demarine Andrew Coleman, Damarene Coleman, Demarien Andrew Coleman

Additional SSNs: None found
Additional DOBs: None found

Social History: The following social history is as related by the defendant and is unverified unless otherwise
noted:

Childhood: The defendant’s parents separated when he was young and he reported living with each of his parents
intermittently. He had a good childhood and reported no incidents of abuse.

Immediate Family Members- Names and Addresses: Mother, Angela Stevenson, father Billy Coleman live
locally.

‘Marital Status: Single
Prior Marriages/Long Term Relationships: None reported
Children (pumber, sex, age): None reported
Custody Status of Children: N/A

Monthly Child Support Obligation: N/A

Employment Status; Unemployed. The defendant was working with a friend for a period of four months in 2005,
for cash and has never had verifiable employment.

Number of Moanths Employed In The 12 Months Prior To Instant Offense: 0

Income: None reported Other Sources: None reported
Assets: None reported

Debts: $245 ( Telephone bill)

Education: The defendant completed 10 years of education.
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Military Service: None
Health and Medical History: No physical health problems reported.

Mental Health History: The defendant expetienced depression in 2006, while in custody and he was placed on
prescription medications for this condition for a short period of time. He currently uses no prescription medications.

Gambling History: The defendant reported spending up to $200 per week to play craps and blackjack and he
believes gambling may be problematic for him, yet he has never participated in any treatment programs.

Substance Abuse History: The defendant began using marijuana at the age of 14 and he admitted that he was under
the influence of alcohol and marijuana at the time of the instant offense.

Gang Activity/Affiliatior: None found

V. CRIMINAL RECORD

As of June 1, 2007, records of the National Criminal Information Center, Nevada Criminal Justice Information
Systemn, Federal Bureau Of Investigation and the Las Vegas Metropolitan Police Department  reflect the following

information:
CONVICTIONS: FEL: 0 GM: 0 MISD: 2
INCARCERATIONS: PRISON: 0 JAIL: 0

OUTSTANDING WARRANTS AND LEVEL OF OFFENSE (FEL, GM, MISD): None
-WARRANT NUMBER AND JURISDICTION: None

-EXTRADITABLE: N/A
SUPERVISION HISTORY:
CURRENT: Probation Terms: 0 Parole Terms: 0
PRIOR TERMS:
Probation: Revoked: 0 Discharged: Honorable: 0 Other: 0
Parole: Revoked: 0 Discharged: Honorable: 0 Other: 0
Adult:
Arrest Date: Offense: Disposition:
04-18-2005 1. Carry Concealed Weapon {(GM) 05F07046X, on 05-06-2005, convicted
(LVMPD) 2. Possession Unregistered Firearm of Carry Concealed Weapon (M),
™M) sentenced to $250 fine or community
RMD: 08-05-2005 service. On 08-05-2003, sentence
amended to 30 days jail.
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Arrest Date: Offense: Disposition:
(04-29-2005 Citation: Non Medical PCS Less 1 Oz.  05M10533X, on 08-01-2005, convicted
(LVMPD) M) of Possession Drugs Not To Be
Introduced Into Interstate Commerce
(M), with CTS.
07-19-2005 1. Murder With Deadly Weapon (F) CC#C215295, Instant Offense
(LVMPD) 2. Attempt Murder With Deadly
Weapon (F)
RMD: 12-07-2006

INSTITUTIONAL/SUPERVISION ADJUSTMENT: N/A

SUPPLEMENTAL INFORMATION: N/A

V1. OFFENSE SYNOPSIS

On July 10, 2005, at approximately 3:14 a.m., the victim Andrea Cooper arrived at the Mobil Gas Statio,
at 400 N. Eastern Ave, in Ford Explorer, along with another female. A few minutes later four females/ includin
Montelle Motley arrived, at the same ga§ statioi\The Mobil station’s video surveillance camera showed Montelle

Motley fighting in front of the store with Andrea Cooper .

According to one of the females that arrived with Montelle Motley, Ms, Motley used a cell phone tg.cathDemarene
Coleman prior to their arrival at the gas station. During that phone call Montelle Motley was/heard-1ejli
Coleman to come to the Mobi station because she was fighting and she also told him to bring th¢, “heat” Andi
a gun. Minutes later Demarene Coleman arrived at the Mobil station as a passenger in a brown Teur dotr vehicle.

At 3:30 a.m., Andrea Cooper left the gas station with the another female and Demarene Coleman followed them
in the brown four door vehicle. At the same time, the four females walked from the gas station to Mesquite Ave.
When they arrived at Mesquite Ave, one of the females told the police that she saw the brown four door parked in
the alley south of Mesquite Ave and she saw Demarene Coleman in the alley armed with a handgun.

Andrea Cooper and her friend noticed that they had been followed, so when they arrived at their apartment they
informed their male roommates, which included the victim Tanzie Lee Austin. Andrea Cooper and Tanzie Austin
went outside into the cul-de-sac and began talking to Demarene Coleman about what had happened at the gas
station. While they were all outside talking Monica Ramsey rode up on her bicycle and she began arguing with

Tanzie Austin.

Monica Ramsey grabbed Tanzie Austin by the neck and Tanzie Austin began swinging at her. Monica Ramsey then
began punching, Tanzie Austin and he threw her on the ground. When this happened Monica Ramsey’ daughter
was trying to pull Tanzie Austin away. When Monica Ramsey looked up she saw Demarene Coleman standing
behind Tanzie Austin and she then she heard two gunshots and she saw Tanzie Austin fall to his knees. Monica
Ramsey reported that Tanzie Austin said, “please God don’t shoot, Okay man please stop trippin” and then he fell
to the ground. Demarene Coleman fired several more shots at Tanzie Austin while he was lying on the ground and
Monica Ramsey said that a some point during the shooting she was struck with a bullet to her right thigh, with the
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bullet exited her right buttock. While all this was going on Andrea Cooper ran toward a parked vehicle and realized
later that she had somehow been shot in the right thigh.

Witnesses told the police that Montelle Motley and the driver of the brown four door left the scene as Demarene
Coleman was shooting Tanzie Austin.

When the police and medical personnel arrived at the scene, they found the that Tanzie Austin who had been shot
multiple times was pronounced dead at the scene and Andrea Cooper who received a bullet to ber right leg and
Monica Ramsey who received a bullet to her right thigh were transported to the University Medical Center for
medical treatment. During the investigation that followed, the police recovered ten .40 caliber bullet casing from

the scene.

The police learned that Montelle Motley and Demarene Coleman lived together at 424 Pioche. On July 14, 2005,
a warrant was issued for the arrest of Demarene Coleman and Montelle Motley and they were both subsequently
arrested on July 19, 2005, transported to the Clark County Detention Center, where they were both booked

accordingly.

VII. CO-OFFENDER'S INFORMATION

Montelle Motley # 1581681- Pled guilty on June 7, 2007, to Conspiracy To Commit Battery With Use Of A Deadly
Weapon. Rendition of sentence is scheduled for August 21, 2007, in Dept V.

VII. DEFENDANT'S STATEMENT

Demarene Coleman was interviewed on July 17, 2007, while mcarccrated at the Clark County Detention Center.
When asked about the instant offense, he stated that he wishes to rescind his guilty plea but, he has been unable to

make contact with his attorney.

IX. VICTIM INFORMATION/STATEMENT

Tanzie Lee Austin (VC2169053) was 41 year of age at the time Demarene Coleman shot him with a .40 caliber
handgun on July 10, 2005, Per the Coroner’s Report, Tanzie Lee Austin was shot eight times and he was
pronounced dead at the scene. The Division did not receive a response from the victim impact questionnaire, sent
to the next of kin, nor were we able to make contact with the next of kin by telephone.

The victim Monica Ramsey (VC2155172) did not respond to the victim impact questionnaire sent to her and the
Division was unable to make telephone contact with this victim by the known telephone number. What is known
is that this victim was shot in the right thigh at the time of the instant offense and as a result, she required medical

intervention for her injury.

The victim Andrea Cooper (VC2169054) did not respond to the victim impact questionnaire sent to her and the
Division was unable to make telephone contact with this victims by the known telephone number. Andrea Cooper
was shot in the right leg at the time of the instant offense and as a result, she required medical intervention for her
injury.
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The Division was unable to obtain medical cost information from the treating medical facility of the victims, due
to the privacy act. The Division was informed that a release of information form signed by the victim is required

to legally obtain this information.

The Victim of Crime agency was contacted and they stated that they have no record of services for the victims.

X. CONCLUSION

The Division recornmends incarceration for Demarene Coleman. The defendant’s prior known criminal history
consists of two prior misdemeanor convictions. While Demarene Coleman is only 21 years of age, his use of
handgun on July 10, 2005, caused the death of the victim Tanzie Austin, who suffered eight gunshots and died at
the scene. The two other victims Andrea Cooper and Monica Ramsey, were also shot by Demarene Coleman
during the instant offense, requiring them to have emergency medical intervention. The defendant was unemployed
at the time of the instant offense and living with the co-offender, Montelle Motley. Conviction of First Degree
Murder requires mandatory incarceration and per the negotiations in this case, the State indicated that they will not

oppose concurrent time between the counts.

XI. CUSTODY STATUS/CREDIT FOR TIME SERVED

Custody Status: Clark County Detention Center

CTS: 736 Days: 07-2005 to 07-24-2007  (CCDC)

XII. RECOMMENDATIONS

190 Day Regimental Discipline Program: N/A Deferred Sentence Per NRS 453.3363: N/A

FEES

Administrative Assessment; 325 Chemical/Drug Analysis N/A DNA: $150 & DNA Testing
Domestic Violence: N/A Extradition: N/A

SENTENCE
COUNT 1
Minimum Term: 20 Years Maximum Term: 50 Years Location: NDOC
Consecutive to/Concurrent With: N/A Probation Recommended: No Probation Term: N/A
Fine: None Restitution: None
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COUNT 2
Minimom Term: 48 Months Maximum Term; 120 Months Location: NDOC

Concurrent With: Count 1 Probation Recommended: No Probation Term: N/A

Fine;: None Restitution: None

Pursuant to NRS 239B.030, the undersigned hereby affirms this document does not contain the social
security number of any person.

X Pursuant to NRS 239B.030, the undersigned hereby affirms this document contains the social security
number of a person as required by NRS 176.145,

RESPECTFULLY SUBMITTED,
JOHN ALLAN GONSKA, CHIEF
PREPARED ] APPROVED BY:

S lagrn_

Nancy R. Eason,

Parole and Probation Specialist [V

Unit 9

Southern Command, Las Vegas, Nevada
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DANIELLE K. PIEPER, ESQ.
Deputy District Attorneys
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TUESDAY, MAY 29, 2007

THE COURT: All right, we're on the record in State of Nevada against
Demarene Coleman. Mr. Coleman who is present with Mr. Colucci, and we
have Mr. Sweetin and Ms. Pieper for the State; and it's my understanding the
maﬁer is negotiated.

Mr. Coleman, is Demarene Coleman your true name?

THE DEFENDANT: Demarene Coleman, Your Honor.

THE COURT: Well, okay, sorry. Demarene Colleman, is that your true

narne?

THE DEFENDANT: Yes.

THE COURT: How old are you?

THE DEFENDANT: Twenty-one.

THE COURT: Okay, | need you to just speak up. Let’'s move the
microphone over a little bit.

~Allright, Mr. Coieman,_____r_\ow old are you?

THE DEFENDANT: Twenty-one.

THE COURT: How far have you gone in school?

THE DEFENDANT: Eleventh grade.

THE COURT: Do you rsad, write, and understand the English language?

THE DEFENDANT: Yes.

T+.E COURT: | have a copy of an amended information -- thank you --
that contains the charges of first degree murder and battery with use of a
deadly weapén. bid you reéeivé this document? | |

THE DEFENDANT: Yes.

PAGE -2
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THE COURT: Have you read it over?

THE DEFENDANT: [Indiscernible]

THE COURT: | need you to just to speak up a little more.

THE DEFENDANT: Yes.

THE COURT: And do you understand both of those charges?

THE DEFENDANT: Yes.

THE COURT: All right, as to Count 1, first-degree murder, how do you
plead? ‘

THE DEFENDANT: Guilty.

THE COURT: And as to Count 2, battery with use of a deadly weapon,

how do yuu plead?

THE DEFENDANT: Guilty.

THE COURT: THETEGGtiation is;as follows: both:parties;agreeto
FEEDHiImerd<20.16-50 years in’the Nevada Department.of Correctionis’and. the
State will not oppose -- and that would be on the murder count.

MF. COLUCCI: Right.

THE COURT: And the State will not oppose concurrent time between
the counts. |s that your complete understanding of what the negotiations are?

THE DEFENDANT: Yes.

THE COURT: Is anybody forcing you to plead guilty?

THE DEFENDANT: [Indiscernible]

THE COURT: | need you just to speak up a little —-

THE DEFENDANT: No.

THE COURT: You're pleading guilty freely and voluhtarily?

THE DEFENDANT: Yes.

PAGE - 3
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1 TI-i!E COURT: Allright, | have a guilty plea agreement here and on page

2 il five there's a signature line with a signature above your name. Did you sign

3 || this?

4 THE DEFENDANT: Yes.

S THE COURT: Before you signed it did you read it over?

6 THE DEFENDANT: Yes.

7 THE COURT: Did you understand everything in it?

8 THE DEFENDANT: Yes.

8 THE COURT: Do you understand that as a result of your plea you're

10 H giving up certain valuable constitutional rights; those rights were listed for you
11 {lin your guilty plea agreement?

12 THE DEFENDANT: Yes.

13 THE COURT: Do you also understand as to Count 1 that you face a -

14 )i these are the following options that you face: life without the possibility of

15 ll parole, or a definite term of 50 years with eligibility for parale beginning at 20

16 ||years. There's no use of a deadly weapon?

17 ME. PIEPER: No.
18 MF.. COLUCCI: No use.
19 THE COURT: Okay, so this is messed up. AM right, so if you ook on

20 | page two of the guilty plea agreement it says on line two: plus and equal and

21 | consecutivve term for use of 2 deadly weapon. I'm going to take that out, right?

2 MR. COLUCCI: Yes.
_23 MS. PIEPER: Yes.
24 THE COURT: So wouidn't there be, as to Count 1, life with, life

25 |l without, and a term of years, and that's not all in here.

PAGE -4
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1 MFR. SWEETIN: That's true, Judge. There would be -- it would either

2 |ibe life without the possibility of parole --

3 THE COURT: Which we have in here, or a definite term of 50 years
4 (| with paro!e eligibility beginning at 20 years, or life with the possibility of parole

5 Il with parotle eligibility being at 20 years.

6 MR. SWEETIN: Twenty years.
7 M$. PIEPER: Twenty years.
8 THE COURT: So I’'m going to write that in here and -- afterwards, but |

9 ||want to ask you if you understand. | know the deal is to recommend to me the
10 ||term of 50 years with parole eligibility beginning at 20, but | need for you to
1 llunderstand that there are three possibilities here. One is life with parole

12 (| eligibility &t 20 years, one with life with no parole, or the term of years which i

13 |/ the 20 to 50; do you understand that?
14 THE DEFENDANT: Yes.
15 THE COURT: Do you understand that all of those possible punishments
16 ||there is nou option for any probation, that on a charge of murder you must be
17 || sentenced to prison: do&our understand that? S
18 THE DEFENDANT: Yes.
19 THE COURT: Okay, and do you also understand that | am going to
20 || write in the third option into this guilty plea agreement and I'm going to put my
21 |linitials by it so that you -- and this record will also indicate that you’ve been

22 ltadvised of all the possible punishments that face you. Do you understand?

23 ' THE DEFENDANT: Yes, Yes.

24 THE COURT: | really need you to speak up.

25 On the other, Count 2, which is the battery with use of a deadly
PAGE- 5
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weapon you face a minimum term of two years, not less than two years, and a
maximum term of not more than 10 years in the Nevada Department of
Corrections, and a possible fine of up to $10,000; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that sentencing is completely up to
the Court?

- THE DEFENDANT: Yes.

THE COURT: Okay, so even if though they’re recommending something
to me, sentencing is always compietely up to the Court; do you understand
that?

THE DEFENDANT: Yes.

THE COURT: Okay. All right, before you signed this document, Mr.
Coleman, did you talk about your case with your attorney --

THE DEFENDANT: Yes.

THE COURT: - Mr. Colucci?

THE DEFENDANT: Yes.

THE CQURT: Did he answer all your guastions?

THE DEFENDANT: Yes.

THE COURT: Okay, are you pieading guilty because on or about July
10", 200%, in Clark County, state of Nevada, you did willfuily, felonioustly
without authority of law, and with premeditation and deliberation with malice
aforethought kill Tanzie Austin, a human being, by you shooting at or into the
body of Tianzie Austin; is that what you did?

THE DEFENDANT: Yes.
THE COURT: And in Count 2, also on that date in Clark County, state

PAGE - &
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of Nevada, did you also willfully, unlawfully, and feloniously use force or

violence upon the person of another, Monica Ramsey and/or Andrea Cooper,
with use of a deadly weapon, you shooting at or into the body of Monica
Ramsey and/or Andrea Cooper?

THE DEFENDANT: Yes,

THE COURT: The Court finds Defendant’s pleas are freely and
voluntarily given. He understands the nature and consequence of his pleas and
therefore accepts his plea. We'll set this over for sentencing on --

THE CLERK: It'll be July 24™ at 8:30.

THE COURT; Thank you very much, Mr, Coleman and Mr. Colucci, and

M. COLUCCI: Your Honor, before we adjourn may | approach with the
State?

THE COURT: Yes.

MR. COLUCCIi: Thank you.

THE COURT: Do you need Mister -- have a seat Mr. Coleman,

[Bench conference}

THE COURT: All right, and then so —~ did we get a sentencing date?

THE CLERK: Yeah, July 24",

THE COURT: All right.

THE COURT: And thank you all very much for your work.

MFt. COLUCC: Jiidge just for the record, in talking to Mr. Coleman

because ha's now,not understaiding thé possibilities here; | just wanted to_put
on the record, if that's okay with the Court, that generally the Court will follow

;the récommendation o of the State and:;the defensei onless’there ls’ ‘some;--

PAGE -7
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something drastic --

THE COURT: Extraordinary reason, but | mean this is something that
the two of you have agreed to. | will ordinarily follow what you've agreed to. |}
understand that this is what made this negotiation go forward. i can't say
100%, but in all likelihood it's what I'm going to do. So | just need you to
initial that so that you uhderstand what all of the possible punishments are.
That doesn’t mean I'm going to do it, it just means that | need for you to
understand it’s possible.

All right, so let’s file that and let's make sure that gets filed with
Sandra, and thank you all very much. Thank you Mr. Colucci.
MR. COLUCCI: Thank you, Your Honor, for your patience.

THE COURT: No problem; and there you go Sandra, and we're all set.

Thank you, we'll see you at sentencing.

_[Proceeding conciuded]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

RACHELLE HAMILTON
Recorder/Transcriber
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CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
_VS_.

DEMARENE COLEMAN
#1963947

Defendant.

DISTRICT COURT

JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a

CASE NO. C215295

DEPT. NO. V

plea of guilty to the crimes of COUNT 1 — FIRST DEGREE MURDER

(Category A Felony) in violation of NRS 200.010, 200.030, and COUNT 2 - BATTERY

WITH USE OF A DEADLY WEAPON (Category B Felony) in violation of NRS 200.481;

thereafter, on the 14" day of August, 2007, the Defendant was present’in court for

sentencing with his counsel CARMINE COLUCCI, ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in

addition to the $25.00 Administrative Assessment Fee, the Defendant is sentenced to

the Nevada Department of Corrections (NDC) as follows: as to COUNT 1-toa

452




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

28

MAXIMUM of FIFTY (50) YEARS with a MINIMUM parole eligibility of TWENTY (20)
YEARS: as to COUNT 2 - to a MAXIMUM of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS, to run

CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE (755) DAYS credit

for time served.

DATEDthis 2 € day of August, 2007.

JAGKIE GLASS

JACKIE GLASS
DISTRICT JUDGE

2 S\Forms\JOC-Plea 2 Ct/8/17/2007
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05C215295-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 14, 2007
05C215295-1 The State of Nevada vs Demarene Coleman
August 14, 2007 §:30 AM All Pending Motions ALL PENDING
MOTIONS (8/14/07)
Court Clerk: Tia
Everetf/te :
Reporter/Recorder:
Rachelle Hamilton
Heard By: Jackie
Glass
HEARD BY: COURTROOM: No Location
COURT CLERK:
RECORDER:
REPORTER:
PARTIES . : .
PRESENT: Coleman, Demarene Defendant
Colucci, Carmine J. Attorney
Sweetin, James R. Attorney
JOURNAL ENTRIES

- DEFT'S MOTION TO WITHDRAW GUILTY PLEA.. SENTENCING

As to Deft's Motion to Withdraw Guilty Plea:
Mr. Colucci argued Deft. stated he did not understand the consequences of the plea or the possibility

of the charges ru:mmg consecutwe ms’cead of concurrent ghed Deft. was Iully

ViTid as it was entered freely and Volu_ntarﬂy, therefors, COURT ORDERED, Motion DENIED and
proceed with Sentencing.

As to Bentencing:
DEFT. COLEMAN ADJUDGED GUILTY of COUNT 1 - FIRST DEGREE MURDER (F) AND COUNT

PRINT DATE: 03/30/2021 Page4of 5 Minutes Date:  August 14, 2007

455



007335

05C215295-1

. BATTERY WITH USE OF A DEADLY WEAPON (F). Matter submitted. Statement by Deft,
COURT ORDERED, in addition to the $25.00 Administrative Assessment fee, as to COUNT 1 - Deft.
SENTENCED to a MINIMUM of TWENTY (20) YEARS and i MAXIMUN of FIFTY (50) YEARS in
the Nevada Department of Corrections (NDC) as to COUNT 2 - Deft. SENTENCED to a MINIMUM
of FORTY-EIGHT (48) MONTHS and a MAXIMUM of ONE HUNDRED TWENTY (120) MONTHS in
the Nevada Department of Corrections (NDC) CONCURRENT with COUNT 1; SEVEN HUNDRED
FIFTY-FIVE (755) DAYS credit for time served.

Mr, Colucci moved to withdraw as counsel. COURT SO ORDERED.

BOND, if any, EXONERATED.

CLERK'S NOTE: minutes corrected to reflect correct sentence for count 1. 8/16/07te

PRINT DATE: (3/30/2021 PageSof 3 Minutes Date:  August 14, 2007
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JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
CASENO: 05F15000A-B
_VS_
DEPT NO: 4
DEMARENE COLEMAN #1963947,
MONTELLE RENNE MOTLEY, aka,
Montelle Renee Motley #1581681,
CRIMINAL COMPLAINT

Defendants.

The Defendants above named having committed the crimes of MURDER WITH USE
OF A DEADLY WEAPON (Felony - NRS 200.010, 200. 030 193. 165) ATTEMPT

MURDER WITH USE OF A DEADLY WEAPON (Felony NRS 200 010 200 030,

193.330, 193.165); and ACCESSORY TO MURDER (Felony - NRS 200.010, 200.030,
195.030, 195.040), in the manner following, to-wit: That the said Defendants, on or about
the 10th day of July, 2005, at and within the County of Clark, State of Nevada,
COUNT 1 - MURDER WITH USE OF A DEADLY WEAPON

Defendant DEMARENE COLEMAN did then and there wilfully, feloniously,
without authority of law, and with premeditation and deliberation, and with malice
aforethought, kill TANZIE AUSTIN, a human being, by shooting at and into the body of the
said TANZIE AUSTIN, with a deadly weapon, to-wit: a firearm.
COUNT 2 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON

Defendant DEMARENE COLEMAN did then and there, without authority of law,
and malice aforethought, willfully and feloniously attempt to kill MONICA RAMSEY or the
defendant having the intent to kill TANZIE AUSTIN, the intent to kill being transferred to
MONICA RAMSEY, a human being, by shooting at and into the body of the said MONICA
RAMSEY, with a deadly weapon, to-wit: a firearm.
COUNT 3 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON

Defendant DEMARENE COLEMAN did then and there, without authority of law,

PAWPDOCS\COMPLTFCOMPAS 13\ 1500001.DOC
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and malice aforethought, wilifully and feloniously attempt to kill ANDREA COOPER or the
defendant having the intent to kill TANZIE AUSTIN, the intent to kill being transferred to
ANDREA COOPER, a human being, by shooting at and into the body of the said ANDREA
COOPER, with a deadly weapon, to-wit: a firearm.
COUNT 4 - ACCESSORY TO MURDER

Defendant MONTELLE RENNE MOTLEY, aka Montelle Renee Motley did then
and there wilfully, unlawfully and feloniously harbor, conceal, or aid DEMARENE
COLEMAN, with the intent that the said DEMARENE COLEMAN might avoid or escape
from arrest, trial, conviction, or punishment, having knowledge that the said DEMARENE
COLEMAN had committed a felony, to-wit: murder, and was liable to arrest therefore by
the said Defendant aiding in obtaining a place for DEMARENE COLEMAN 1o reside and
by providing transportation for him. “ |

All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant

makes this declaration subject to the penalty of perjury.

- 7/15/2005

05F1 SOOOA-B/'gw
LVMPD EV# 6 07100530
MWDW; ATT MWDW;
ACC'YY MURDER - F
(TK4)

PAWPDOCS\COMPLTA\FCOMP\S1 5\51500001.DOC

459 *




(t,

Fxhibits G

Sﬁcond Amended Information




O o0 ~1 O bn B W N

10
I
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

)

iy
i
—

d

AINF

DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, Case No. 215295
Plaintiff, DeptNo. ¥
-Vs- .
DEMARENE COLEMAN, SECOND AMENDED .-
#1963947 INFORMATION
Defendant.
STATE OF NEVADA
SS.
COUNTY OF CLARK

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court: |

That DEMARENE COLEMAN, the Defendant(s) above named, having committed
the crimes of FIRST DEGREE MURDER (Category A Felony - NRS 200.010, 200.030)
and BATTERY WITH USE OF A DEADLY WEAPON (Category B Felony - NRS
200.481), on or about the 10th day of July, 2005, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in such cases made and provided,
and against the peace and dignity of the State of Nevada,
COUNT 1 - FIRST DEGREE MURDER

did then and there wilfully, feloniously, without authority of law, and with
premeditation and deliberation, and with malice aforethought, kill TANZIE AUSTIN, a

. EXHIBIT @i —
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human being, by defendant shooting at and into the body of the said TANZIE AUSTIN.
COUNT 2 - BATTERY WITH USE OF A DEADLY WEAPON

did then and there wilfully, unlawfully, and feloniously use force or violence upon the
person of another, to-wit: MONICA RAMSEY and/or ANDREA COOPER, with use of a
deadly weapon, to-wit: defendant shooting at and into the body of the said MONICA

RAMSEY and/or ANDREA COOPER.

DA#05F 15000A/sam
LVMPD EV#0507100530
MURD;BWDW - F
(TK4)

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY

462

JAMES R. SWEETIN -
Chief Deputy District Attorney
Nevada Bar #005144
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Derrirene Cole man
/ In Propria Personam . F“_ED

Post Office Box 208 SD.C.C.
Indian Springs, Nevada 89018 JAN 0 7 )
e bl
DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA )
V %
) Case No. £206X95
DEMARENE COLEMAN: ) Dept No. &
)
) Docket
)
NOTICE OF MOTION
YOU WILL PLEASE TAKE NOTICE, that_Mahons For Medification of
Sentence ' _
will come on for hearing before the above-entitled Court on the day of ,20
at the hour of o’clock .M. InDepartment __, of said Court.
CCFILE
DATED: this 3.8 day of Decewiloa™, 203 .
BY: Demarene Colermin
# )007335

1
/In Propria Personam

U3AI303y
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Electronically Filed
1/25/2022 11:03 AM

Steven D. Grierson

CLERK OF THE CO
OPPS Cﬁi-u‘ E&»«‘-
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Deputy District Attorney
Nevada Bar #14408

8200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attormney for Plaintiff

CLARK COUNTY. NEVADA
THE STATE OF NEVADA,
Plaintiff,
-vs- CASENO: 05C215295-1
#DIE(%%I;BENE COLEMAN, DEPT NO: VI
Defendant,

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR MODIFICATION OF
SENTENCE

DATE OF HEARING: FEBRUARY 1, 2022
TIME OF HEARING: 11:00 AM

CdM'ES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN NIMAN, Deputy District Attorney, and hereby submits the
attached Points and Authorities in Opposition to Defendant’s Motion for Modification of
Sentence.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
/
i
il

WCLARKCOUNTYDA.NETWCRMCASEZ2005\379\431200537943C-0PPS-(DEMARENE COLEMAN)-001.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On September 20, 2005, Defendant was charged by way of Information with MURDER
WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010, 200.030, 193.165),
ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010,
200.030, 193.330, 193.165); and ACCESSORY TO MURDER (Felony — NRS 200.010,
200.030, 195.030, 195.040},
On August 22, 2006, the district court held a hearing to determine Defendant’s

competency. The court found that the Defendant was not competent and remanded him to the
custody of the Division of Mental Health Development Services for detention and treatment.
An Order of Commitment was filed on August 28, 2006. On December 12, 2006, the district
court, after reviewing the doctors’ reports, held that Defendant was competent. On December
29, 2006, the court filed its Findings of Competency.

On May 29, 2007, Defendant entered into a Guilty Plea Agreement and pled guilty to
FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON, the
charges set forth in the Amended Information filed that same day.

On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci,
requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same day,
the court granted Defendant’s request for a continuance, On August 7, 2007, Defendant filed
a Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed its Opposition. On
August 14, 2007, the district court denied Defendant’s Motion to Withdraw Guilty Plea and
sentenced Defendant as follows: As to Count 1 —to a MAXIMUM of FIFTY YEARS with a
MINIMUM of parole eligibility of FORTY-EIGHT (48) MONTHS to run CONCURRENT
with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for time served. A
Judgment of Conviction was filed on August 22, 2007.

Defendant filed the instant petition on August 19, 2008. The State filed its Response
on October 28, 2008. On November 18, 2008, the Court heard the matter. On February 26,

2
WCLARKCOUNTYDA NETMCRMCASEZ2005\3794431200537943C-0PPS-(DEMARENE COLEMAN)-001.DOCX
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2009, the Court filed its Findings of Fact, Conclusions of Law Order denying Defendant’s
Petition.
On June 14, 2021, Defendant {iled a Motion for Appointment of Attorney. The Motion
was denied on July 9, 2021.
On January 7, 2022, Defendant filed the instant Motion for Modification of Sentence.
The State’s Response now follows,
ARGUMENT

L. DEFENDANT IS NOT ENTITLED TO A MODIFICATION OF HIS
SENTENCE

Defendant asks this Court to modify his sentence and amend his Judgment of
Conviction to “reflect the ‘Minimum-Maximum’ statute [of] twenty (20) to fifty (50)” years,
or resentence such that he would be cligible for parole afler ten (10) years, though he states no
valid grounds upon which the Court may act.

In general, a district court lacks jurisdiction to modify a sentence once the defendant

has started serving it. Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1373 (1992).

However, a district court has inherent authority to correct, vacate, or modify a sentence that
violates due process where the defendant can demonstrate the sentence is based on a materially
untrue assumption or mistake of fact about the defendant’s criminal record that has worked to
the extreme detriment of the defendant. Edwards v. State, 112 Nev, 704,707, 918 P.2d 321,
324 (1996); see also Passanisi, 108 Nev. at 322, 831 P.2d at 1373,

Not every mistake or error during sentencing gives rise to a due process violation. State

v. Eighth Judicial Dist. Court, 100 Nev. 90, 97, 677 P.2d 1044, 1048 (1984). A district court

has jurisdiction to modify a defendant’s sentence “only if (1) the district court actually
sentenced appellant based on a materially false assumption of fact that worked to appellant's
extreme detriment, and (2) the particular mistake at issuc was of the type that would rise to the
leve] of & violation of due process.” Passanisi, 108 Nev, at 322-23, 831 P,2d at 1373-74.
Additionally, if substantial and material mistakes of fact were relied upon in rendering

judgment, a judge may reconsider a sentence, State v. District Court, 100 Nev. 90, 677 P.2d

3
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1044 (1984); Warden v. Peters, 83 Nev, 298, 429 P.2d 549 (1967). When the sentencing court

“makes a mistake in rendering a judgment which works to the extreme detriment of the
defendant,” the district court has jurisdiction to vacate or modify the suspect sentence or

judgment, Id. at 95, citing Warden v, Peters, 83 Nev. 298, 429 P.2d 549 (1967).

The United States Supreme Court has expressly held that where a defendant is
sentenced on the basis of materially untrue assumptions concerning his criminal record, “[the]
result, whether caused by carelessness or design, is inconsistent with due process of law.” Id.

at 96, citing Townsend v. Burke, 334 U.S. 736, 741, 68 S.Ct. 1252, 1255, 92 L.Ed. 1690

(1948). A sentencing judge's misapprehension of a defendant's criminal record may resultin a
violation of the defendant's right to due process of law, Id. at 96. A due process violation arises
only when the errors result in “materially untrue” assumptions about a defendant's record. [d.

at 96, citing Townsend v. Burke, 334 U.S, at 741, 68 S.Ct. at 1255.

Defendant’s Judgment of Conviction was filed on August 22, 2007. Accordingly,
Defendant began serving his sentence on that date, Miller v, Hayes, 95 Nev. 927, 604 P.2d 117

(1979) (“Only after a judgment of conviction is ‘signed by the judge and entered by the clerk,’
as provided by NRS [76.105, does it become final and does the defendant begin to serve a
sentence of imprisonment.”), Defendant claims he did not knowingly, intelligently, or
voluntarily enter his guilty plea and he was not sentenced based on an agreement between the
parties that he would be sentenced to “Twenty (20) to Fifty (50) years.” Motion at 10.
However, there is no evidence of any sort of agreement, and it is well established the Court
sentences under its own discretion. Further, unless Defendant’s sentence was based on
materially untrue assumptions concerning his criminal record, which Defendant neither alleges
nor demonstrates, this Court lacks jurisdiction to consider Defendant’s motion, and therefore
it should be summarily denied.

In this case, Defendant has not demonstrated that his sentence was based upon a
materially untrue assumption or mistake of fact about his criminal record that has worked to
his extreme detriment. Therefore, his request is outside the scope of a motion for modification

of sentence. Accordingly, Defendant’s motion should be denied.

4
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion for

Modification of Sentence be DENIED.

DATED this __25th day of January, 2022,
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/JOHN AFSHAR
JOHN AFSHAR
Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of State’s Opposition to Defendant’s Motion For
Modification Of Sentence, was made this 25th day of January, 2022, by Electronic Filing to:

DEMARENE COLEMAN #1007335
SDCC

P.0O. BOX 208,

INDIAN SPRINGS NV 89070

U~Q727

Secretary for the District Attorney's Office

05F15000A/JA/t/GCU
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Demarene Coleman
- fn Propna Personam FILED
Post Office Box 208, SD.C.C.
'ndian Springs, Nevada 33013 :
FEB 23 2022
e ottonm

v THE ETGHT  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

_..IN AND FOR THE COUNTY OF_( | ABW
I
THE STATE OF NEVADA
Plainhiff,
Vs, Case No.05(21595- |
DEMARENE CO L EMAN Dept. No.__
Defendant. Docket
NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,
DEMARENE COLEMAN __, in and through his proper person, hereby

appeals to the Supreme Court of Nevada from the ORDER denying and/or

dismissing the

Moo oo MR Senten ¢
| ruled on the day of F-ioic , 20 a&
Dated this 15 __day of 33 D 20 22 ]
Respectfully Submitted,
B erngeng Qo * 107
RECEIVED a0 100730
L
FEB 23 2022
CLERK OF THE COURT
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L Demacene Coleraa , hereby certify, pursuant to NRCP 5(b), that on this 15

day of Lol LGB 20 23, I mailed a true and correct copy of the foregoing, _Natice aF

%

f%}}]{'v vl

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following: ... ...

Steven D. Girierson
Cler¥ of Courd
200 e s Ave 3rd Fleor

b Mesny by
S5 - 10
Streve wholffson
Distriet Atdomnes
QOO Lecwis Avd)
- \,—'- s W
*5“."-'\.-’ N
CCFILE
DATED: this 15 dﬂy of Fcbruaru . 20&2
¢
A s
Dewiare i s v Log 235
/In Pro 132 Personam
Post Oﬂice Box 208 .S D C.C
8
N FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding _Natice af _

=

TR
A (Title of Document)

filed in District Court Case number OS5 CA152585 - |

X Does not contain the social security number of any person.

-OR-~
O Contains the social security number of a8 person as required by;

A. A specific state or federal law, to wit:

(State specific law)
-uo r-

B. For the administration of a public program or for an application
for a federal or state grant.

& ¥ rvnoion ALY

Signature - Date

Dermarevis_Colewan
Print Name

'D"p Vg !'n-“l-'-'. / ﬁ. 1 D e 1‘
Title / b
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Dermcene Coleyran 607335
Fetitioner/In Prcpia Persona
Past Qifice Box 208, sS0CC
Indian Springs, Mevada 89070-0208 FILED
FEB 23 2022
IN THE EIGHT JUDICTAL DISTRICT COURT OF THE STATE OF m%gﬁ‘*-‘

IN AND FOR THE COUNTY OF (| AQY

THI- STATE OF NEVADA '
Plalntiff;

et

VSa

CASE No.maC VG206 - |
DEPT.No.

DEMARENE COLEMAN a

Defendant.

DESTGNATION OF RECURD ON APPEAL

TOz Sleven D Griersan
“Clech of Court
200 Loewsis Ave 3rd Flaor
i '
e85 - i

The above-named Plaintiff hereby designates the entire record of the
above-entitled case, to include all the papers, documents, pleadings, and
transcripts thereof, as and for the Record on Appeal.

DATED this ] % day of Februsire r 20223 .

RESPECTEULLY SUBMITTED BY:

T‘r‘ A4 o T N T TR
Kornovume Colpmpm ¥ oo 7335

Plaintiff/In Prepria Perascra
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ASTA

STATE OF NEVADA,

DEMARENE COLEMAN,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

Plaintiff(s), Dept No: VI
ept No:

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Demarene Coleman
2. Judge: Jacqueline M. Bluth
3. Appellant(s}: Demarene Coleman
Counsel:

Demarene Coleman #1007335

P.0. Box 208

Indian Springs, NV 89070
4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89101

05C215295-1 -1-
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Case Number: 05C215295-1

Case No: 05C215295-1

Electronically Filed
21242022 9:10 AM
Steven D. Grierson

CLERE OF THE COj EE
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(702) 671-2700

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: September 20, 2005
0. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Misc. Order
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A

[2. Child Custody or Visitation: N/A
Dated This 24 day of Febrary 2022.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Demarene Coleman

05C215295-1 -2-
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Electronically Filed

é()3.--"()&‘2022 12:22 PM

CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
JOHN AFSHAR

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintift

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- CASE NO: 05C215295
DEMARENE COLEMAN, DEPT NO: VI
#1963947

Defendant.

ORDER DENYING DEFENDANT'S MOTION FOR MODIFICATION OF
SENTENCE

DATE OF HEARING: February 1, 2022
TIME OF HEARING: 11:00 A.M.

THIS MATTER having come on for hearing before the above-entitled Court on the
29th day of July, 2022, the Defendant not being present, IN PROPER PERSON, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through JOHN AFSHAR,
Deputy District Attorney, without argument, based on the pleadings and good cause appearing
therefor,

COURT ORDERED, Defendant's Motion for Modification of Sentence is DENIED.
Defendant asks the Court to modify his sentence and amend his Judgment of Conviction to
"reflect the Minimum-Maximum statute [of] twenty (20) to fifty (50)" years, or resentence
such that he would be eligible for parole after ten (10} years. Defendant claims that he did not

knowingly, intelligently, or voluntarily enter his guilty plea and he was sentenced based on

WCLARKCOUNTY DA NETWRMCASEZ 20053 79:43:200537943C-ORDR-{COLEMAN, DEMARENE)-002.DOCX
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an agreement between the parties that he would be sentenced to "Twenty (20) to Fifty (50)

years." However, there 1s no evidence of any sort of agreement, and it 1s well established the

Court sentences under its own discretion. Defendant does not allege that his sentence was

based on a materially untrue assumption, Townsend v. Burke, 334 U.S. 736, 741, 68 S.Ct.
1252, 1255, 92 L.Ed. 1690 (1948), or that the Court has jurisdiction to modify his sentence.
Passanisi v. State, 108 Nev. 319, 321, 831 P.2d 1371, 1373 (1992).

IT IS HEREBY ORDERED that the Defendant’s Motion for Modification of Sentence,

shall be, and it is DENIED.

STEVEN B. WOLFSON

—PATEDthis—day of Ivtarcir; 2022 Dated this 8th day of March, 2022

Clark County District Attorney D48 D84 C5D9 3C23
Nevada Bar #001565 Jacqueline M. Bluth
District Court Judge
BY /s/John Afshar
JOHN AFSHAR

Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF SERVICE

I certify that on the 7' day of March, 2022, T mailed a copy of the foregoing Order to:

DEMARENE COLEMAN, BAC #1007335
SO. DESERT CORRECTIONAL CENTER
PO BOX 208

INDIAN SPRINGS, NV 89070

BY  /s/ Corelle Bellamy
Corelle Bellamy
Secretary for the District Attorney’s Office

cnb/L5

2

WCLARKCOUNTYDANETYWC RM&g&?T-.Z005‘-.379"-.43"-.20053?943C-0RDR-(COLEMAN, DEMARENE)-002.DOCX
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

The State of Nevada vs CASE NO: 05C215295-1

Demarene Coleman
DEPT. NO. Department 6

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
clectronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 04, 2005
05C215295-1 The State of Nevada vs Demarene Coleman
October 04, 2005 8:30 AM Initial Arraignment INITIAL

ARRAIGNMENT

Court Clerk: Sandra
Jeter Relief Clerk:
Cynthia Georgilas/cg

Reporter/Recorder:
Carlaya Lewis Heard
By: Joseph
Pavlikowski
HEARD BY: COURTROOM: No Location
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coleman, Demarene Defendant
DiGiacome, Sandra Attorney
Gibson, Themas J. Attorney
Special Public Defender Attorney

JOURNAL ENTRIES

- ASTO DEFENDANT COLEMAN: DEFT. COLEMAN ARRAIGNED, PLED NOT GUILTY and
INVOKED THE 60-DAY RULE. COURT ORDERED, matter set for trial within 60 days. Defendant
REMANDED to CUSTODY.

AS TO DEFENDANT MOTLEY: DEFT. MOTLEY ARRAIGNED, PLED NOT GUILTY and INVOKED
THE 60-DAY RULE. Mr. Bloomfield stated he prefers to WAIVE the 60-DAY RULE but will INVOKE.
State INVOKED. COURT ORDERED, 60-DAY RULE INVOKED, matter set for trial within 60 days.
Mr. Bloomfield advised he was not sure why Deft. was in jail as she was placed on house arrest in
Justice Court. COURT FURTHER ORDERED, defendant MOTLEY to REMAIN on HOUSE ARREST.
As to BOTH DEFENDANTS: Upon inquiry, Clerk noted Blackstone indicates the Preliminary

PRINT DATE: 03/17/2022 Page 1 of 43 Minutes Date:  October 04, 2005
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05€215295-1

Hearing transcript has not been filed. COURT ORDERED, counsel are given the normal time after
the transcript has been filed for Writ purposes.

CUSTODY (COLEMAN)..H.A. (MOTLEY)

11-18-05 8:30 AM CALENDAR CALL (BOTH)

11-14-05 10:00 AM JURY TRIAL (BOTH)

PRINT DATE: 03/17/2022 Page 2 of 43 Minutes Date:  October 04, 2005
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