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Case No._
Dept. No.

i

A-21-842092-W
Dept. 15 B F'LED
OCT 04 202

S b

INTEE EJGHTYH  JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE COUNTY OF_ (| ARK

#]03099
‘daso Polen .
Pgtitioner,
hk!f&ﬂ %‘g@coﬂmcﬁonﬁ PETITION FOR WRIT
witlg N __(POSTCONVICTION)
Responden. X WM OF PoilTs ¢ Authoprhies
SR e B FoF WeHT oF Habeas
msmucnon Po31= Conichion RelieF, W&apus

L4 fi'""’mnstbelegiblyhﬂlﬂmmwwmWbyth‘pmmmwnﬁed

' (2) AddxuoanagesmnMpumuedexoqxwhuenotedmmthmpectmthefadswmchyou
telyupontosnpponyonrgtmmdsformhef Noutnhonofmﬂlaﬁesneedbeﬁumshed If briefs or
argumemsmmbmmed,ﬂwyshmﬂdbembmmedmthefprmofasepmtememomndm

Hyouwantmaﬁomeyappomtcd,ywmxstwmplﬂeﬂnAﬁdmthuppmtofRequestw

)
Proceed in Forma Pauperis. Youmusthavemamhmudoﬁwatﬂlemsonwmpldnthewuﬁmtensto
memmmdmomymmwondepomtoymcrednmmymmmmemmuﬁon

Youmustnamensrespondmtthepusonbywhomyoumoonﬁmdorreshamed Ifyouare

@
ma:peuﬁcmshﬁﬂmoftthepuMofCoMmmmethowmﬂmmhwﬂoﬂhemﬂMm If
youmnotmaspeaﬁcmshhﬂxmofthebepmmentbuththmﬁsamody nametheDmctorofthe __

DepamnmtofComouons

Youmustmch:deaﬂgrmmdsorclmmsformhefwhnchym:myhavemgmdmgyonr

e
conviction or senténce. Faﬂmetomseaﬂgmmdsmthxspwuonmyprecludeymﬁomﬁlmgm
peuuonsdmllengmgymxrconvmuonandsemence ,

. (6) Youmustaﬂegespeaﬁcfwtssuppomngﬂndmmsmthcpeuuonywﬁlenehngmhef
from any conviction o sentence. Failure to allége specific facts rather than just conclusions may cause
your petition to be dismissed. IfyourpeuuoncoMaclmmofmeﬂ‘eehvemstanoeofemmseLﬂm
chxmmﬂopemmwawetheaﬂomeychmtmwﬂegefmmemwedmgmwmmymdmmmmnsd

was ineffective.




(7) Whea the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
gespox_:dent,onecopytotthﬂomeyGeneml’sOﬂiec,andoneoopytothcdisuictauomcyofthecmmty
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are preseatly imprisoned or where and how you
are presently restrained of your liberty: . 0.

§A201 .

2. Name and location of court which eatered the judgment of conviction under attack:
CREaN-pmcrca e o it

200 | 89 ]
3. Date of judgment of conviction: _MAY 302018

4. Casemumber. (.~ |8 - 230351

5. (8 sentence; S Q. sheudugec %%
o a'}ﬂsﬂl‘ ; S %%“Hﬁ

1

(b) If sentence is death, state any date upon which execution is scheduled:

6. Axeywbmenﬂywﬁngawmenccforadonvicﬁmmhuﬂnnmcwnvicﬁonmdam&m

this motion? Yes . No_ X_
If “yes™, list cfime, case number and seatence being served at this time:

7. Nature of offense involved in conviction being challenged: Mﬂl@i&-
mm@&apw Enchani(ermeIT .

8. What was your plea? ( one):
(a) Not guilty () Guilty (c) Nolo contendere

9. If you entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10. Ifyou were £ guilty afier a plea of not guilty, was the finding made by: (check one)
(2) Jury () Judge withoutajury ___

11. Did you testify at the trial? Yes No x

12. Did you appeal form the judgment of conviction? Yes x No

13. If you did appeal, answer the following:
() Name of Court:_Neynda Su VAN

®) Cascmnnberor?ﬁﬁon: 191715
(¢) Result: ARRMed

)

W NN




(@ Date of result_July 82041
(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not;

15._pmaﬂ:a{:adimappealﬁommejudgmqmafmnwmmmdmm,MympMMy
filed any petitions, applications or motions with respect to this judgment in any court, state or federal?
Yes No _ X
16. If your answer to No. 15 was “yes”, give the following information:
(a)(1) Name of court: :

(2) Nature of proceeding:
[
(3) Grounds raised: A( Z?}
(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No
(5) Result; 4// is
- (6) Date of result: v A

@] Ifkpown,dmﬁmsofmymiuenopinimordaleofordersmwpmmmsuchmsuh:

() As to ac second petition, application o motion, giye the same information:

(1) Namé®of court; Mg
(2) Natife of proceeding: ., 2
R L
(3) Grounds raised: A [ is
@) Ddymrmvemfnyhemmgonymrpeﬁhm, application or motion?
Yes No ‘
(5) Result: A
(6) Date of result; ¢ .

(7) If known, citations of any written opinion or date of orders entered pursuant to such a

resuit;

(c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, applicetion or motion?
(1) First petition, application or motion? Yes No x
Citation or date of decision; :
(2) Second petition, application or motion? Yes No Z :
Citation or date of decision:
(3) Third or subsequent petitions, applications or motions? Yes No __X
Citation or date of decision:
(¢) If you did not appeal from the adverse action on any petition, application or motion, explain
briefly why you did not. (You must relate specific facts in response to this question. Your response may
be included on paper which is 8 % by 11 inches attached to the petition. Your response may not exceed

five handwritten or typewritten pages in length.)




N/ g

t

17, Hasanygmundbemgmsedmthlspetmonbeenprev:ouslypresmtedtothlsoranyother
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If

5o, identify.
(8) Which of the grounds is the same; I\//R

e
(b) The proceedings in which these grounds were raised: JL/ZA’

(c) Briefly explain why you are again raising thesc grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 % by 11 inches attached to
the petition. Ymnresponscmaynotc:weedﬁvchandwrittenoﬂrxwrinmpagesinlmgth)

: ’I\v[[" -

18. 1 any of the grounds listed in No.’s 23(a), (b), () and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 3 by 11 inches
attached to the petition. Your response may not exceed five handwritten or typewritten pages inlength )

ANO

19. Amyonﬁhngﬂnspeuuonmmednnonewaouowmgtheﬁlmgofthejudgmanof
oonvnchonorthcﬁhngofadeamonondnwtappeal? If so, state briefly the reasons for the delay. (You
mustrelatespeczﬁcfaetsmrespometothlsqwsuon Your response may be included on paper which is

8 42 by 11 inches attached to the petition. Ymnresponsemaynotexceedﬁvehmdmmmortypewnnm

Pazwmlensﬂl)

judgment under aitack? Yes __ No f\//ﬁ

20. Doyouhavemypeﬁﬁmor%nowpmdmgmanym cither state or federal, as to the
If yes, state what court and case n

to serve after you complete the sentence imposed by the

22. Do you have any future senten
judgment under attack? Yes No g
is

If yes, specify where and when it i served, if you know:

* 23. State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. Ifneoessaryyoumayamchpagessmungaddlumal

grounds and facts supporting same.




WHEREFORE, pelitioner prays that the court grant petiianer relief 10 which b i
in this procceding. 2 grant pe 0 W e may be cntitled

EXECUTED at Ely State Prison, on the of the month of [ i0
of the year 205 may ojldus'
Befonl
Signature of petitioner

Ely State Prison
Post Office Box 1989
Ely, Ncvada 89301-1989

YERIFICATION

Underpemllyofperjmy,themdasigneddeclarcs that he is the petitioner named in the foregoing
pctiﬁmnndknowsﬂncomemsﬂmﬁuuwwphdingisweorhismkmwledge, except as to those
matters stated on information and belicf, and as to such matters he believes them to be true.




CERTIFICATE OF SERVICE BY MAIL

1 Eiz;soJ %oluf » hereby certify pursuant to N.RC.P. 5(b), that on
mﬂffdayomemomhofﬁuau ] , of the year 209 T mailed & true and
correct copy of the forcgoing PE‘I’I’I‘ION FOR WRIT OF HABEAS CORPUS addressed 1o;

Respondent prison or jail official

o el ; DmAuan:yB;C fy, f C l\[
Heroes' Memorial Buiiding of County of Convi
100 North Carson Stree 200 tewrs Ave, 20K

Carson City, Nevada 89710-4717 Wﬁ“ /éq




AFFIRMATION PURSUANT TO NRS 239B.030

1, (JrsoN ‘Boleal ,Npoc# /032099

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED _WZIT )F Habess Coepus
* PosI=Conictio] RelieF *

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS 22  DAYOF Au aguS? 209/ .

SIGNATURE: % poen]  Bolen

INMATE PRINTED NAME: _CJason] ‘BD0feN
INMATENDOC# /032099
INMATE ADDRESS: ELY STATE PRISON

P. 0.BOX 1989
ELY,NV 89301
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‘EWSO,J %k}[ #|032099

L EN STATE PeisoN
3. [P0 Box 1984
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9.
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H.

2.
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Comes Now, Petriiont, Jason Polenl inf prepet person, who Respectt |

o Hhis Honatable. Coul; Menoemiclum of Poins f ﬂw‘hw&iﬁgx
N (Supp)d‘of‘/ Wert oF HaberS Cotpus for RosT= Conviction Relief
(RuesurdT o NES 34, 724,

This Mofion (3 mdew based prtsurnstfo NRS. 34,7726 sl MRS
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>
28.
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by Videe- OF his conVickionS IN +he &bo\/&s}\[leé and Case_

|8 T Hhe Pefriionkee is Restestvedl by Vietue of A jucdgmenttof

conichon N the EIOhth Judicid DisteictCouldt; County oFClrek

ON May 3072018, wltere. he 13 seping A 3360 1990 Month Ser=
oniee IN the Nevid Depredmerti o Corraction's 1o, four(+) couwds

OF Hewphocl Mukclot. utth the. Use-oF  dlenclly Wenpon!; Onte-(1)cou
oF ownetship of-posession oF A fitesrm bgjﬁ peohibrtecl petson;
Seven () coundls oFcﬁz‘sdmﬂﬁigy Fresem A1 or info occupied Ste-
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Withthe Use-of & desdlly Werpon.

| 3. Thet+He conFinesed T oF Pedifionel 13 umrwd] Fox.

e o llw/z‘ry? ReASoNS *

Q. The- Rerhion . 1s Factually InWoceTT,

b. The Tetifionre Pecteved ineFfective Assistrnce.
OF TRial CounSRL .

C. There_is Newly Discoveeed Evidente such Hiat
Wi the_ use oF Tt a diffeee T ReSubt-will htve.
been diFReedT at-TRIAL .

FACTUA PACkGROUND .

PRedthonkr; Jason Bolend Al Appeorched Jov(2) beothers Bry-
SoN Mathinez., Anid %m«zm The Mopning ﬂd\ﬁ%
208 At-nLas Apretmedt complex. agound 8300 am and dls-
charged Seveni(?) pourdds Feom - Feeaem inlo - building, ocoupied
witn people. and ONe (N Round Into Brenfion Maehinez.. Pranidt
Colemen, the gl Feienicl oF Bryson Magdinez- had idenfhiies]

1"’:‘ SEE NEXTPRGEYR.



the. peditionelt when Investigrtinig oFficers questroned e il
| 8he. showsed Hiem & picture.oF pedriionn, who has f davghier
with him. The oFficer showed petttionkes pictuse 4o brestion
while-the. hosprinlraid undes the. iNFluentce oF prin Medic=
o, eohol, anel Margjussve, wiho coudd otz b. petthionter-.
Tre dtrke Filed A criminil. complaint Againist petitronee:,
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Murdet with +he USE o - Deadly Weapon;, One_CounoF Brtkery/
with the UseoF A deadly Wenpon; Weapon! ExhncemeRT aid
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Ho Hhe Justice Coull For A Teliminiey heating , wheee S the
Jushice-CoulT gueshioned Hhe Exidenice w‘&fs& pefitionkr
i Found NONC., dISMISSING Hhe IndictHenT charged.
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_ m?d%ﬁoueﬁﬁlecja@ iNeFrective_Assi stanice oF Counsel

|whenpinl_Counisel_Failed 4o oppose- the- iate's Motion For
Lo o fvend THIORMAON |y MFRAVTT] bndoning petrtiondrs

OppOtUN Y when he Frled Mo e conftinumice o do $0.

BB IF o

23, \
Grounts R YEUERE

| Thns perriion Sercks RelieF pursuanttdo NRS. 24724 Andl other
91. |post=ConVictiol Strues;

SEE. NEXT PRGEX 4
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P 2312714 (uev. 1441 ). #dopted 10 (ADEa Ve Lyon £93 P2d o4 (1984 Kets ),

This method oF ?‘s\(;/»c P rmatron Aozt allow 4"01?, prosecotor

S

4o cocrect defictencieg wa eVidence At A pm\'mww\[ Wmc\. Strte V1. Sixthy
Jedicial Dist. G 1Y Nev. 739)741-42 64 02d 48,49 (1948, Piddionee WRS
q\rm\* Priducl\c'ﬁ, \OL' (‘,vun% ‘ ervor And had Aot Comse| Evrar %9, lftlé'-orm-ﬁo}\

Cooldn¥ be Filed and New gutdince, Allensed.

1| | 566 NEXT Pace %5



—

© O NS N oW .

BWREISId g 2o = 3

Pedrtionter; drsonl Bolenl plleges Hhat-fpinl court EeEd When I
Gprnfed] +Hre Slries Motion Jor Leave o Fite nt Anmiended Tidkop:
Mﬂ—hbtl? - vt using preliminary Teanscripts which hind
Resubted i & unlantil convickio oFsomemi- uho is Acurlly
i Frcually iuNocerti iolatiod oF his St ctiand |4 fend-
Mestt Rights o He US.ColBT. See , Retitionters Treliminay Temserid
XA

1w

Su!opot!‘i:!g Facts .

EIRWRR

Peound 3200 am onf 3&19 ,'LSDO%) LA \@ﬂ% Meteo Police OFF e

[k Shacknford Respondied o # Report-oF  shootinig t-2893

WheelWeight- i Las \eges Clazk Countty Nestela, i defeckive : kex(
Kempotich had fesfiFied thet officess pecaveted Eight{() sper

. | Shell ms:‘:\gs.

Brysond Mardinez JestiFied r-the_preliMinARy heﬂwv:fg puet-
notr-heirl S he wrs one oF the wiinesses add his feansceipt

ks Rend indto Hhe distpickCoull Recoed add he Festified Y-

he_wuns AH-his ex- EﬂFrZ[e;J%s house-rlong with his lorother Bre-
Nton Mariinez. anld beindi's Jount daudftzr md Hhey uiere-

deintking Aleohol A SMoking Mae jumiR. Beysont Maglinez ks

InSlde. g&i his brother Martinez., ks outside. uhen! Ppe-
NN whs shot ad e heatel Mukh‘plegwm’s ot WhSN Supe i
Hey WRRZ coming into e house..

BrySON gave_fr strtemvin o police. Hhathe Frboricrrded , ad Hheee
WS pnjotiner. exwrinfess, Joshur knowHon, who Jestified, Yrwt-on

3 , SEE NEXTPRGE R 5|




Ne Ee RELIE
Ty 172018, he-wns i hi's ApretmedtneRL Wheelwkight- pgounid 8

Lo 9 oetock i e oG when! he-allegedly hengd i Couple. OF gus
Shots Al Hhen 30 A lolack MAte PuniNING ACLOSS e p(pAmtﬂ‘%\;ui

plex, andl Beeon Marinez “testifed o July 470049 Yhat-he
s autside with his brothel opysod when!” brysal 30%3%0%;»\61

[godron ideniFied. petrtioer: dason Bolent s he Bhovkee, nth

ON g1 28055018, Hhe_Las \RghS TownBhupdustice CoueT dismissed
A CRIMINAL prIAM-Aﬁmk/a%pdﬁM; Tason/ Bolen AL F»Jolwﬁ

) })\/SU‘H;:UW 2\ td@\/&,‘l‘o &,{}QPQ&[- N /M%Cﬁ/'la\/ oF pdﬁfo I\@’l,
ToN ol 3 he- shooter. iwdl Yhe- it Filed p. Motion To£. Lette
Ho Amend] STafgemation by Afdnsitin Disteict-COFL onf Necon-
b2k G018 with paeliminpey TRAPSCAIPTS A3 mﬁbﬁ%}mﬁ
|ing petrfonser.cuith Foue () counffs o Fiterprd Muedett with 4
dg;—c?f:/}dzﬁdy WMMWWWWW?)MEMGF

his Due Teocess Ryyhts.
“PoiNTS_anib AUTHOPTES

Nevada Tevised stmtutte. 113.035(2) pllows for Fling oF A/ infoen-

ions by 4he. Stale’s motion! “upon' AFichet oF iy pefSon who has
wouwledge o #he._ commission oF i OFENSR i who is & coupel=
extt- witnesS Ho Jestfy N Hhe (Ase . s inflormmdion) by At

MAy be Filed fo coreecta MAgisterte s egregious ersd i disth

|agig & denklat boiniS copreck defeiénicies i eidenice At

A preliMiNAD RACING. Se2-, Starte \, Sixdh Judielrl Distzers 1 Ney

759, Tul-112, 924 . 5. 45,49 00%). Despie-the Sirtes el

5 SEE NEXTPREEH .
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o Hhe coftenry N s Motion, Newkda Cpse_lpu) does Not- cleaely
1hold me&mhqe&shm oFcredibilily oF wHRRSSeS Must
[l leo Hhe eiep. oF Fek-mid Not-the MrgiStere-; Weenhl s, Rice-
M 61 Nev: 95, Y9 94, 200(,910) btk dhis iSCHbhe caseheee.

Tpind COMET ommitied plain eppor whent H-alloned the Sltz-to Hle
| fvened TrommArtion by Mt il whos preliving NARY herpi N
reASeripts whS Useel 18 BB IN violation OF~qu, Newrda Rexised
Strrtue., NES 173.035(2), which ony allows Foe. Pcﬁ{dw#m;uw-
exdt s Mshwkprb}om@y MustFrle - Mation N districk-CourT
“upoN ARV oF iy Ay peesod who s Knoulledge oF e Comm-
[SSIoN o OFeniS, k. who 13 competent uitnesS 4o testrry

\ ch&%& Selting Forth e ofene- add 4he Nvie. oF $he
peesod with the commissioN dhepeolF

The Newada Coull FFierea Hhe pettiioners mm
[inwhich hie_challonged . Legrlity oF NES. m 035(2
Mot which should e lmdam%\ﬂwa\ o & Peversed s R

- tHzeshold wrs ceossed.

r Reviewivg caum"mygwf&ded:féﬂ_plﬂuwm,w
- |iFHhe-epeor whs Not-Rrised indl preseeral Atei ot Sendfonting .
AFED L. Cer1. P EA@ Seepfso, Tuckell Vo, U-5. 556 1.S. /29, /3?J

| (o008 ; .SV, Olewo, 507 U1.5. 725, 731(1193) At deviretion Hoons

#-Leged Rule. /3 “epeor. uless Hhe. pule has beens \wied | Oling, 507
US-@ 732-35, p A Newida Pevisesd Strdeie (NRS) js - Dl
bzA/d,? o M&C&@{ﬁuﬂ»\h‘s ,quol the [ikes HereoF hut+he espor
is m s “elose ssd obvious . USNs, e, (Bl E3d 185,19} (4t
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Such"pleini"eeeot. pecked e pefiones Subsiwstial Rights”

| i Those. tights thepedthioner has 15 # defonkdanTing 1t CRAMKIRL

o=k th
rekion! is enfirted H0 due-process oF Lawl s quagasieed by the 5t
e M endventT o e US. w\@hﬁrﬁmg

The. Congtriution prohilorts +he caming Convidion oA

persond 2xeepTupon prackoF guitt beyand - Rersonftble. doubts S,
T 2 WiNship 297 y 5. zsggw(m'zc}; Eduiteds s Sirte, 90 oy

755,358-59, 524 P.ad 328, 331(/974), anid hiis courshould o)/ lew

“pli eeeor. by dhe disteick-CourTuwhich affecked pelitioneks Subst-

THAL TGS puarsusdTo Fety R.Ceimt P, S2(8),evenl IFH-Lups Mot beo-
- {Ught do the_courts ptlefiont; Sea dohwison; Vs, U.S. 520 LS. ol 4K
10997 See Also, UL.S. s, Gl leqos -Galindo 104 £3d 1269, )32,
12013, Al Fhis Courtshoulel el i Fvei oF Hhe Pedrhonke, Wy

ConSHfutiond! Rights uns Violrrel by the disteicHCourr, uhen he-
Strtes Motion for. [eave o ¥ le. Tatormadion ly AR AV i Yhe.

isteicCoeT did wotcompoetvuith the g iy . s

Stikie- goveeniing g A Tnfoemiatio by Afidavtt-md the

- disteictCourTerred ini geating the Mofion euen’ when Yhe Jristice.
courr comitled o eggiouS ertor by dz'smissir\fg PeATHoners

The p@lfﬁor\m desetrrs RelieFoFp umkl_uak PN =Y (‘c{enfb‘aﬁy

|Praing fo Resolve the didputtee] Fieks oF such ez L fiich pr&Juclic”
[Hhe pefitioner oFa Wie. el imMpretial tojn_,

| THEEE

.| Pekthioner; Jasonl Bolesl Mlleges iherk-he. eeciored e ective.

ASSIstrtR oF Caunse) it Viglakion oF s drrfe and Federad (e
.
SEE. NEXTPReE ¥g
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A lbt”‘ﬂmeuﬂmﬂ‘mghts uazaHeed o him under. He_ u‘§\ ConB
wherf Heir) Counsel Friled g@ Suppnfss Mﬁ%ﬁfa\i Evidenice
befere Apinl. See, DX Prelimivrey Teansepipts

Rebhiover s Hrirl Counsel, Bon NG, s courl” rppoinfted for
his deFense. AgAiniSt-ciMinAL m@ oF Tour () courtts oF Altov
phed Murdet. With the- Use oF & Deadlly eapon, one.(1) couToF
|ovnship e possession oF a-Fireasnd by #- peohibited peeson; &
Seven (1) OF dischagging Friterem rhor. info oceupied gle-
- Ueturey ehicle., freceaF or wWidecptFHad onle. countoFbeeey
Jwith Use oF desdly Weapon.
PedttionRi;Jason Tolen was pecused oF shw{wg’%w\%kf
| Mattinez pt-a Lrs Vg housing complex onl July 4557018 i Hhe
.Mom\/i%ﬂ houts mdd made # Stdeviotto Yhe_|as Meteo To|-
iee-wiich place o) Hhe petthionier.; Jason Bolexl 8 He shooter. i
8. 15uch recUsRtions whS iNconistaft-Testimony duiuj%%wp&di-
IMiNaRY herping il Shtemenfts made on Yhe 3 oF the_
Prive. Fiomt waesses of fhe s i Vietims il petrioner s
il Counisel Teiked o ogject10 Sith Tde-iFication adl -
{press suth evidenice loekore Feir~Rendeting his PRRTORIMPRS
| INeFR e elows oradmnfb/ Stendaeds oF eFEééN@ fsSiskaice
-|OF CounSel-gurpmiteed o pettionee. uder the (Hmonidment
o the U.S. Conittuttion.

"PoinTs A AUTHgiTES,”

<

8.
SEE NEXT PAGERY




| The. Sixth Aveidmentt-quaeanfees $he Right-eFechive. AsSIsT

ANCLoF Counsel_iN cm‘M(?mL prosecitionS. See, Yarboraugh \&,

entty, 540 US. |, 5(2003) (pec cuion); See o, Tl 6, ks 559 s

2356, 5642019 pld Fhe Rightto CounSel- applies Jo both Refrinke
Ane fippainled Counisel, See, Cuylee \s, Sullivenl, 4 U.S. 335 3+
-4s(a80) T pin Tossn o ¢ oo the deFnidrnft
3tprove. that{1) counsel s peciormanice. Rl below anfobjectir. 8t
el oF Rensonrbleniess” STaickia £l b, WashinGion, ek US. e,
688 jagd); Hiber s, Benedelli, 093 F2d 1140, 1150(at e .201) md

Q) counsel s deReient peeleemance prejudice. the deFendanrt

PReSUHING [ AN UNTeLrable ok E}J\HAMMLFZ{(@ UNTRIR. Oltteo-

- |Me N Hhe proceeding . Strickiand, 4ob US. @687, 91-92.

See-4130:clover V&, (1.S. 531 US. 198, 201,204 (avol) A

When Rufrtionex. } TRird Counisel Filed 1o Frle- a Metion”
Ho Suppress e Idenftification Evidenice. of Hhe-petri=
lloneer. foefore HiAl_ Prejudics the. petriionkel. bocause

KO other. Fieds onRecdrd could e convicted Hhe pet
‘| FHoneR. ofhe. crime of Atfempted Murdlek. with +he_
USE OF A beﬂilj WRAPON ; Se - Gendry Vs devier , $99 Ead
1838, 851-52 (7t12,2010) Also : Jonkes N5, Rjand, 505 F 2. Gak

|eto-417(atcie. J000). S such eidente-oF desfliication’ pliced
[Hhepetttioke at-the clime Scene M 4 Eividents; hesting
| MUt conducted Jo defepmme_such p@u({,;_.ﬁ/ byteinl
|Counsel g perfoempce. .

| Thevictir, Beenlon Maztinez., did nof-pecoguized Hhe petrtion

Jer phofe while inf the. hosprir] showkd o him By the. 43 \fe&gﬂ%

|Meteo Polie_officer. due 1o Allegeetly being untle the  infiontz. oF

D93 andl fleohol aong crth print Medioatron! butt- s shaun
I
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|Hhe. pettionfer’s photo Littee. siNglely with No other. Suspects inf

Yhe photo feery anid wihile Alode with Yhe disteict-Afforvey mél
il Counsel Filed Jo Suppress such Sugoestive idenftifton-

tion dueing peesteinl_, Teind, and Arpellete. proceedinigs. IN Viol-
tion oF pgl‘fflodeﬁs Due-Process Vigpts. 7

R defendast-must-rely on due process principles 4o chnllenige
UnecessAry Suogestive. procedures that-occur a- Noncriteal
pre—teinl_slroeS. See, Kiehy, \b, UL, 400 U.S. 689, 6902 (1425)

The Supeerie. CoullRecoguized # defentlant't due Peocess

[Rights +o eXclude. identfification! festrmonly Resulting Faom unhr
ecessriuly_Suggestive ppocedlures that-might Lead Jo anf eRLpAeAbl
\MuStatent 1denkification. See, Stovadl \&, Dend, 388 U.S. 293, 30@@92;7%;
: M%M Foutther QXPM&J that- = 15 Hhe_likelihood oF Misiclen
Hrhcation which Violtes # defebants Zghts o due Process. See,
(Ml 5, Brggers, 407 .. /88,428 1a7)

The- petition®R. whS p uc!zcezéy Teid Counsel s pezfémxwﬁa

|when e Filed-o @@ﬁm Hhe "Suggestiie"dexttilication by the
|Vichiv Al SuppresSsuch evidensce a-temd AS Hhis wns NoF
e %w A aifecteal the Mkl oF the Jury pel Teied

counSe] s Fredes whs Mot FnEhoning g9 cwse/ﬁmzﬁw%gd#ﬁe,

defendaundlee the. Sixth Avendmentt-pud Reguides A Elﬁcle«n%ﬁﬂ/
|heseing o defeering. such pertoemanice. 13 uniconstikrtio] Al
{depeivec] pefrironer of # Pt el

" [Reirtione®; Jason Polend rlteges Hr-he_had reciewied iNeFecki
|fssistanice- oF Counsel_ins violhion] oF his (stia paid |t 4ol

[oR e
SEE NIEXT PReE S 1
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(RounDS FOR RELLEE
Fred o him under. the Stz ANd Fedepnl Consits

wh%u el Counlsel Filed Jo iNVestigpte The. pedttioners

|l anid Al wWiteSS . See  EXioH- ¢ Afidnvi o Shareese.
s Gvrzi‘sb(\j.

Suppoetinig Fcds -
L </

> ihioner: Jason Bolen wrs artested aid ch with Foue

| Deowds oF Attempled Mutdet with the-Use &&eﬂélj Werp-
*[on, onie (Neounrt-oF ounetship oe. possession oF a-Freart by A
prwhib‘r\;ecl person; ée,vw@ Cowdts oF dfschagws e Firepgm pt-

ok ifto occupied Shckure ; ehicke , firerrF ol WrererceaH;
an one (1) counst-oF bedtoey with the Use oF a cizné\\j Wesgon
N fugust=237°2013 by Les \egrs Heteo Rolice. Depeetmienct

Tedtion¥uns Appointfed defenise. fiomey: Bejamin NADIGT o
deFend him oF those chatges A h&p\ef\&é NoT gty fnkd Hhe.
peittioner-fold his coutiRppainfted frtiomiky of his Alibi defense
which wrs, hiewrs At his gielfied housk during Yhetime oF
e shooﬁdg Hhen &H—AFéxa 10:30 MM for- his Hiendds house e
feciened i Cll Taart Yhe- gjelFeiodd sYiNg the police. had sfopped
hett while She- wAS deiving Ald ook her. back Yo her house 4o see-
i petitionier whs i e ouse- buiteil Counsel Fatled o Invesh-
gpeke petitionens Alibi defenise,desprte. beingold 1o do 50, AS his
el Felond : Ms.Shreese. Grishy , continued ™o Mrke herseAF avhi-

9}(_

05 ‘?ﬂb)e by MAKiNg peritioners cour Appenrenies duriNg pee=Tuial
" 3 g , )
27
98

teifL anid Senfenicing phase. and Jeinl Cowdsel's Frilue Ao nskeeien
Avd crll plibi Witness who put the pedtioner ing mother. pred-oF

houn rri-the Hime oF e crive, coNBtthtes petforvinies . peloul

Iba SEE NEXT9RGE ¥a.




SOUNDS top KEUEE
|04% 2018, i would be-pble Jo estrblish ol Yre stand, crvss-Ex
- 2.|amtidehettestivony, Aind the-HaubFaINESS HheaeoF pk Sich dent

L by teial Counselyis neffective fissistance oF (ounsel_qurratess
4 o pedtionr unidet Hhe (Hmenduett ightto He US. Uonsitivia

[Reyn030,s, Glugbino, Y62 F-3d 1099, 1110-20(at3e 2000 s, Yein] Couns
-gel_1AS fr duty Yo elicit impeachmetenidenice h Ceoss-EX
[Rtinetion, ikl & Rvidertiney heating Mustbe conduciZd to defer:

)
2
3
y
s See Ravaoze s, Huliek, W14 F3d 95, Ge-b(THhie 200T) 2o B,
G
?
¢
Q

- [MiNeSuch peejudice exists by HRIAL (ounisels pepFopminics be:
1 AUSE- Stk Refeokion! oF petitioness ikl Witess fheough Javests
" l19ption Pt petrhionfes hid Reaidered midHold einl Coullsel oF
i2.Ihis Mibi defenseid winess, rbilHy 1o pertorm |ike- # per-

3. |Age i Counisel d +his was Not-feinl 9 Akl A eSOV
" e peobrb |ty Hur-the autteome. oF the triad joauld, have- beed
‘5. phirRerestibut-Tor. Counsel S exeor, See, Winain M, SMith 520

1. |U.S. 510, 524-23 9@083;8&» MSO‘C(NNQAQJ k<!$ Adpms, 100 £

BV LRERRLYS

21148, 1ol (A 9013 and 1 Countsel ms,,‘rmfow‘eeg A Rersal
See, Baou o, Muees, 137 F 3 54 {akep 1998

| “Tne petifioer ioF $5¢. Such denial oF his ¥ Amencl-

| MeNTRighnto IeFective fssistance oF Counisel by teinl Counsel

RO Wit & Eidedtingy hieating ok Nest Teird_.

R Fl\/e_‘_

| Resifioner.; Jason Bolen! alleges Hhat he peciened infeFfectinvie fiss-

18tANCRoF CounsRIn \iolretonS oF his e 14 miendmestt Rialts

, E?ZW% I undet e g i Fodleeal Confstrturtion whe
Al CounigelFailed Yo infrerview e sirtes key Witnesses.

1% e NEXTPREE®
24




S e NS N e W o -

ESBB&ZFGEGS:B

| See., EXIBIT=D \:th‘o@\s AR davit

Tekihonse; JRsond Bolerd whs prtesTed and chitges! with Tour e
condTs of fHiempied Murded with the. USQ/GFﬁ_deRelB Wenpon,

onell) cousToF ouNership ok Possesa“a\{ oF A Fre i \oﬂ pr peoh-
Tothed person, Seve (77) courfts oF dischatging  Freenem A

e it occupied sipuctue, Vehicke, fitctaH-or Weket bt puid
one D coun-oF bikeey cuith Yre. Use oF deﬁclj%r\kkf\@d onl -

UST 732018 by Uss Veges Meteo Talce. Deprel

| Pedttionkr ws Appoinfied defene ioeney T Berfjamin Nibie-to
(deRendd hin oFthose chrtges ps heplended notguilty ae] petitioy-
{er-dold his cousT fppointied Mtorny oF his Hibi defense andd
{Counsel ken ot should have. ko Hie Stdes ke Wiresses,
- [Buch ps petthioniet s Ex-gmmml,‘Mﬁm& peld hee New!
JooyFeienid, Poryson Magkinez", anid his beotet “Bgenfion Maelinez. pll
- |Sheuld have been infeguiinked because Hhey Srid the patttionfer
JwhS the ghooter, plACiNg hiv A-Yhe scene othe crame-oF ook
.| 1Ng Fhe it : Peenion Matliniez, e Hhoroughly inestiopte.

BLRRBeR

| Teinl Counisel: Benfjamind Nabies, Failed 1o jfenliend PROSRCUHjon

witesses ik} prevenfied Hhe pelitioer Feam doing 30, fnd o effec

Prively Cross-EXAMING Hhe. dhrte’s WiHNesSeS Yot provided the
E\IZAZN&

oF petttioners nvolemedt i the crime nor-did he-
employ nis investigator-to do such o vistted Hhe-crive scene
which constutesineFctive fissistaee. oF Counsel aid $he
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Defitioner 18 exftitled o r EVidentingy hemdrig fo resohe his
iNeFfective- fssistanice oF counsel_claim becruse siuch <rLoe LS pe-

judicir_4o Yre petitioRr ad such epror Tenderted Counfe] s

]

2

3

4. iﬁflﬂy Yo pedion like i iverege Teirl Counselwhich Rl beloul
5. [Hhe defcreney stadagd A Lons Not-heinl &w}aﬂ add Phe_oudt
o. oM oF the +aird Lould be diffepebutor Coudsels eper.
2
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| The Sixth Mmeﬁ’gunmfheé%% o effective fissisi=
(- | e oF CounRL (W CoIMiNAL_ proseasttion” Sez., Yarkoroudh Vs, Gex
(2. Iy, 540 U.S. 1,5\ 2003 (Paacw'nm , 32 mso, Prdilla N, 1y, S54 U.S. 350,

A4

/6.
n.
8.

13 [364(5010 ] Fhe Rightto Counisel agplies 4o both Eelrinkd A

iNFecl Counsel_, See, Cuyter \fs, Rullivan, Yo US. 235, A-4S

5. (1980). The petrtionkl mustablain TevelSH oF & CoVickion] aedd
MUST prak k(D couisels peroeva. Tzl beloul Ay cbjective

stadagd oF Rersovblonsess, STRickiand vk Wshiniglon, Yo US k3,
@88(_[618'%; Hllokﬂ,\fs,Ber\led&H, (A3 F 3d |40, HSO@*‘&‘K.QLOIQ\) M(g_

je.
0.
2.
2.

Jeounssels deFiciedt™ PASEMIANCL. pﬁ%}udfced the deredantt, pesutt=

ing i find unieelinble. o Fandlamentrdly usGiR outtoome in Hhe. proceed:
ing. STRickiand Vs, Wish, HYob U5 @687, 63192, dee so, Blover Vs 1L,
S| (4.3, 198,201, 204(290), TH-is well kniowd Feial Counsel has A

3. |duty

.

to petioem owed Jo his clienin i ciMiNAL peoceeding, see
STeicklanie, Vs . Whshidgon, bbb U8 .@ @go(lqgg ankd wﬁﬁﬁ% H&%éw&

5.
6.
I
28.

e #so deprive - deferidantoF the ight-to effetive. Assistamie

afo«glzf by Failing o Renkder Adeopate Legel Rssistnce Cuyler,

s lf\lﬂt\(; UG 118.@ 344, ad Counsel guses A du'l'y oF:LO\[ﬂVry.
Heee, he petiol’s TRl Counisel Rendered prejudice o his
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defFonse e he-did Not-inteeviend Hhe Strtes ey ‘WSS,

fuho plrced he petitionert At-he crime Scen AS e Shootex, A

Failedl o eFectively cross-exanming. fuo witnesses Hhat-providec

[the puidence. oF pelitiovers involuemedtconStiudes ineRRaive.

Assistace oF Counsel. See  Baumavii b, Uned Sk, 092 Fad S5
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FILED

2
3 OCT 0 4 2021
4 T e
5
6
7 .
8 IN THE E l(ﬁ[ H - DISTRICT COURT OF THE
9 STATE OF NEVADA IN AND FOR THE COUNTY OF (‘ ,Lprfik
10
; +# CASENUMBER A-21-842092-W
11 .
drson Bolen™ 1939049 Dept. 15
12 Petitioner, WG‘
13( vs EX PARTE MOTION FOR
APPOINTMENT OF COUNSEL AND -
14 ‘.Dapr REQUEST FOR EVIDENTIARY
, Warden State of Nevada,
16 Respondents.
17
18 COMES NOW,dﬂw'\f %O[e»( the Petitioner, in proper person, and moves this Court
19 || for its order allowing the appointment of counsel for Petitioner and for an evidentiary hearing. This
20 || motion is made and based in the interest of justice.
21 Pursuant to NRS 34.750(1):
22 A petition may allege that the petitioner is unable to pay the costs of the
23 proceedings or to employ counsel. If the court is satisfied that the
24 allegation of indigency is true and the petitioner is not dismissed
25 summarily, the court may appoint counsel to represent the petitioner. In
26 méking its determination, the court may consider, among other things, the
2') severity of the consequences facing the petitioner and whether:
28 (a) The issues presented are difficult; g
) ’I‘he petitioner is unable to comprehend the proceedings, or
R*CEIVED |
SEP 30 2021

CLERK OF THE COURT 54




(c)  Counsel is necessary to proceed with discovery. P.0.B0 , 989

Petitioner is presently incarcerated at 1Y STAHF ‘%QQJF K :B‘L; NV Bﬂ 201 , is
indigent and unable to retain private counsel to represent him.

Petitioner is unlearned and unfamiliar with the complexities of Nevada state law, particularly

state post-conviction proceedings. Further, Petitioner alleges that the issues in this case are complex and

require an evidentiary hearing. Petitioner is unable to factually develop and adequately present the

claims without the assistance of counsel. Counsel is unable to adequately present the claims without an

evidentiary hearing. 22,

Dated this iday of ﬂu gus] ,20Y.

Chsenl Baledl

& 032077

In Proper Person
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he is a person of such age and discretion as to be competent

2
3 || to serve papers. 22%A
4 That on %quﬂ" , 20 81 , he served a copy of the foregoing Ex Parte Motion for
5 || Appointment of Counsel and Request for Evidentiary Hearing by personally mailing said copy to:
6
Steverd B WolFson( STHE. oF NEVADN
7| District Attorney’s Office : oF Aornfe> nerAl
8 Address: 200 Lew)Q pc%,'l)ndﬂmt O%COLA[ (ﬁ{l%o,\[s*l—‘{ é€
: Les Vegps NV 3AUE™S CAESON Cohy, NV 89701-F17
10
11
Tl Wil G
13 | Address: Nevpda DepTof Correrhions
14 F.0-Rox #7101l
CARSON Crty NV 8970
15
16
By #1030099
18 @gorf Boled
Petitioner
19
20
21
22
23
24
25
26
27
28
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding __ /AN

(Title of Docuirient)

filed In District Court Case number (-~ [8 ~334(035 |

. |
{ Does not contain the sodal security number of any person.

OR——
O  Contains the social security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)
-of- '
B. For the administration of a public program or for an application
for a federal or state grant.
+# /032027
22
Boles” B/ fa02
Signature : ate
dasad Bo !e;\/ | ‘\
Print Name
(P-QZI TTionel

Title
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Electronically File
10/05/2021 12:26

e f

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Jason Bolen,

Petitioner, Case No: A-21-842092-W

Department 15
Vs
Nevada Department of Correction; Ely State >
Prison; William Gittere, Warden, ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS
Respondent,
/

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
October 04, 2021. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
angwer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830. inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

December 7, 2021 at 8:30 am

Calendar on the ehryof 20 > a1 e Nour ot

—eloskefomtuithocprocsadinge—

Dated this 5th day of October, 2021

peiledy

District Court Judge

769 EBC ES9E 28D2
Joe Hardy
District Court Judge
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20

21

22

23

24

25

26

27

28

CSERV

Jason Bolen, Plaintiff{s)
Vs.

Nevada Department of
Correction, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-842092-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last

known addresses on 10/6/2021

Jason Bolen

#1032099

ESP

P.O. Box 1989
Ely, NV, 89301
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
10/6/2021 10:08 AM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA Cﬁ;‘*—“ R

ookt
Jason Bolen, Plaintiff(s) Case No.:  A-21-842092-W
VS,
Nevada Department of Correction, Department 15
Defendant(s)

NOTICE OF HEARING

Please be advised that the Motion for Appointment of Counsel and Request for
Evidentiary Hearing in the above-entitled matter is set for hearing as follows:
Date: December 07, 2021
Time: 8:30 AM
Location: RIC Courtroom 11D

Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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CuseNo_ o 21.842092-W FILED
Dept. 19 ocT2528 |

Dept. No. _ :

IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF_( | BRKK

s N 2 F‘NE\"‘OF\-MbEﬁS(QRPUS
. Po cw%amwer ﬂ-&nc)w,d

"""‘mwtbelep‘blyhandmmmortypemmen.ﬂgmdbythepeuummm

(2) __omlpagesmnotpammedamptwhaemtedwmthmspeamﬂnﬁdswhwhm
relyupontomppoft grounds for relief. Nocmnonofmﬂtmmsneedbeﬁnmdwd If briefs or
mmmmmmmmymndbcsubmﬁedmﬂwfpmofamtemmmdm

3) Hymmmmmmmmmmﬂme&Mdneqmm
Youmustlnvemnu&mzedoﬁwatﬂwmmcomplﬂ:thewuﬁqtensto

Proceed in Forma Pauperis.
kmdmmmﬂsmmmmammmmmﬁemmu

(4) Youm:stnamusrespondentﬂwpumbywhomyoumeonﬁnedorreﬂmed lfyoum
ofCommons,mmeﬂwwudmotheadofthemmnm If

maspedﬁcmtuiouoftheDepmm
younnotmaspedﬁcinsnumaxoflhebeparmtbutwnhmxtsumdy mmemeDmctorofthe 1

DepmmmtofComchms ' .
¥in orclaimsformhefwhlchyonmayhaveugardmgyw

e You inust include all grour
oonvncuonotmnce lemtoniselugmmdsmmspeuuonmypmcludeywmmmgﬁmm

#1032099
‘desad Polenl .
Nunda Do CMO"SZ - PETITION FOR WRIT
Wit ; {POSTCONVICTION)
Respondent. MercranDutr OF PoidTs § Authorries

was ineffective.
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attomey General’s Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing,

PETITION

1 Nmofmsunmmandeamtymwh@yonm ity imprisoned or where and how you
are presently restrained of your liberty: .0. '

$9320] .

2, Namcmdlocanonofemmm&mtuedthemdgmmtofconwcuonmd«m 15%
”, ' 'n A - v A ,A v Y| 0 [55_"19\

4. Case mmber;_(* .~ LB 2 35—

®) Ifsuumceisdeam,manydateuponwhidlmnionisschedﬂedz

<

6. Are otnsemlymngasemenceforamcnonothuﬂmthcconwcuonmdaam&m

this motion? Yes . No
If “yes”, list ctime, case number and seatence being served at this time:

8. What was your plea? ( one):
(a) Not guilty () Guilty (c) Nolo contendere

9. Ifyonenteredapleaofguﬂtyto one count of an indictment or information, and a plea of not
gmltymmoﬂmemﬂofmmmtmmfomummﬂ'apluofguﬂtymmmdmmm

guilty after a plea of not guilty, was the finding made by: (check one)

10. )f you were
(a) Jury () Judge withoutajury
11. Didyou testify at the trial? Yes , No_x_

12. Did you appeal form the judgment of conviction? Yes x No
13. Ifyoudldappeal,answerthefollowmg
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(d) Date of resutt. Jualys S 2041
(Attach cbpy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously
filed any petitions, uppﬁcaﬁonswmoﬁ;:(pswithnspeamthisjndminmymmmtewfedual?

Yes . No _
16. If your answer to No. 15 was “yes”, gwethefollowmgmfonnanm
(a)(1) Name of court:
(2) Nature of proceeding:
[
(3) Grounds raised: MZ;}

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No x
(5) Result; L//ﬂ

- (6) Date of result;
) Ifknown,uﬂhmsofmym:ﬂenopmmm«h:eofordmunmdmmwmchmh

petm«n,amhamﬂnormouon, ﬂlesamemfommmn

() Asto ang

) Name!ofcourt A/ B
) Naméofpmoeedmg .
3) Groundsrmed lem

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No ‘ .
(5) Result:__ _ M/ﬂ ‘

(6) Date of result:
(7) If known, atxhonsd‘anymﬁmopmonordaﬁeofmdersentuedmnmtomha

result:

(c) As to any third or subsequent additional applications or motions, give the same

Information as above, list them on a separate sheet and attach.
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition, application or motion?

(1) First petition, application ormotion? Yes ___  No x
Citation or date of decision;

@) Secondpeuuon,npphuuonotmouon? Yes _ No Z :
Citation or date of decision:

(3) Third or subsequent petitions, applications or motions? Yes No x

Citation or date of decision;

(e) If you did not appeal from the adverse action on any petition, application or motion, explain
briefly why you did not. (You must relate specific facts in response to this question. Your response may
be included on paper which is 8 % by 11 inches attached to the petition. Your response may not exceed

five handwritten or typewritten pages in length )
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N/ g

L

17. Has any ground being raised in this petition been previously presented to this or any other
cmqtby.wayofpeﬁﬁonforhabenscorpus, motion, application or any other postconviction proceeding? If

80,

(8) Which of the grounds is the same: N/ﬁ

=
(b) The proceedings in which these grounds were raised: Af!k

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 % by 11 inches attached to

the petition. Yomnsponsemaynotmeedﬁvehndwxﬂmnm't?)ewm' pages in leagth.)

18. lfanyofthegrountklistedinNo.’sZB(a),(b),(c)and(d),orlishedonmyaddiﬁonalpages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 % by 11 inches
attached fo the petition. Yomresponsemaynmaw;‘o;ﬁwhmdmiumortypewﬁmpapsinlength)_

‘ A .

, 19. Are yog filing this petition more than’one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 % by 11 inches attached to the petition. Your response may not excoed five handwritten or typewritten
pagesinlength) , :

20. Doyou have any petition or appeal now peading in any court, either state or federal, s to the

Jjudgment under attack? Yes No /
If yes, state what court and case : f\/l ia

AS 24101

22. Do you have any futare to serve afier you complete the sentence imposed by the

judgment under attack? Yes No
If yes, specify where and when it is served, if you know:

' 23. State concisely every ground on which you claim that you arc being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional

grounds and facts supporting same.
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WHEREFORE,

petitioner prays that the court grant petitioner relief to which he m~v be entitied
in this proceeding. ‘
EXECUTED at Ely State Prison, onthe | 3 Hay of themonthor | ©
of the year 205 . S

— J

Bofen
Signature of petitioncr
Ely Siate Prison

Post Office Box 1989
Ely, Ncvada 89301-1989

ArCss

YERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
petition and knows the contents thereof: MUwpladin;inmeothismknowledge, except as to those
mattcrs stated on information and belicf, and as to such matters he believes them (o be true,
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cmmmw
: I, '430\[ QA[ . .« heseby cestify pursuant to N.RC.P. 5(b), that on
oflMwaOQ-‘l_Imilod‘llmennd

lhit‘atdayofthemmhof_ ‘Q__ _
, (74
correct copy of the foregoing PETTTION FOR WRIT OF HABEAS CORPUS addrossed to:

Respondent prison or jail official

’ R [ifo/E5oN

et IO o/ 2.
100 North Carson Street ngo @f?ﬁ‘&{%
-/6q

Carson City, Nevada 89710-4717 . . "y
(A> VEAAS NV 7

66



AFFIRMATION PURSUANT TO NRS 239B.030

1, TasoN "Bolea] ,NDoc# (033099

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED _wm'nf—’ Habeps Coepus

Eg;:gom@a( RelieF .

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
\0

DATEDTHIS . !> DAY OF

Bolent

z

SIGNATURE:

INMATE PRINTED NAME: CJasan] Bolen’
INMATENDOC# ___ /032099

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989

ELY,NV 89301
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! .
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by vitdue OF his cowviction IN the. &bOJZ—S’r\[kA and case.
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(0 counlselt deFicient peelormance prejudite. the. defentanrt

DoSUHING ing AN LNDRLable. o Fand AMer Rdly LnTRie. Odfeo-
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N Qufetioned s rind CounseL Failed Ho File- i Motion

5.
[6-
.
/8.

Ho Suppress the Idenffi Vfc&h‘oﬂ 3V l&e\{ee, of +he p&%‘;
Joner. oefore HiAl, Prejudice. the petriionkl brcruse
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H@tpdv'ﬁm atthe ceime Scene K 4 E\ﬂobﬂmﬂy hereing
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{er_ photo uhilejni the. hosprir] shaukd 1o him by the- Las leges
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(Pights 4o eXelude idestrhestion festmonly Resulting Feom UNF
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| Rebifionr.; Jason Bolenf plleges Hht he. pecieved iNfelfective fiss-
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|iNeffective- pssistankce oF counselclaim beeause Such erzoe 1S pe:

judiciio Pre petrtionkl Ald such eetor Rendered Counl s

2
3.
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e pidence oF pelitioders involuemedteonBttules ineRative
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._ “FQ,U boelowd s objechive: %SON%\Q,M@%, _&Q\ﬁgi,
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AL UEST FOR E ENTIARY
by | oF Cortecting HEARING
Wil Gitleee.: |
Warden; State of Nevada,
Respondents.
COMES NOW,(]H&E)'\[ %O},Qh( the Petitioner, in proper person, and moves this Court

Pursuant to NRS 34.750(1):

for its order allowing the appointment of counsel for Petitioner and for an evidentiary hearing. This

motion is made and based in the interest of justice.

A petition may allege that the petitioner is unable to pay the costs of the
proceedings or to employ counsel. If the court is satisfied that the
allegation of indigency is true and the petitioner is not dismissed
summarily, the court may appoint counsel to represent the petitioner. In
mé.king its determination, the court may consider, among other things, the
severity of the consequences facing the petitioner and whether:

(a) The issues preserited are difficult;

M) The petitioner is unable to comprehend the proceedings, or
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© Counsel is necessary to proceed with discovery. .
| 'Y 0. ox 1989
Petitioner is presently incarcerated at : is

indigent and unable to retain private counsel to represent him.
Petitioner is unlearned and unfamiliar with the complexities of Nevada state law, particularly

state post-conviction proceedings. Further, Petitioner alleges that the issues in this case are complex and
require an evidentiary hearing. Petitioner is unable to factually develop and adequately present the

claims without the assistance of counsel. Counsel is unable to adequately present the claims without an

evidentiary hearing

Dated this 412 ‘ay of ?/‘0 .20

Chsenl ‘Boled

#0330
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In Proper Person
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he is a person of such age and discretion as to be competent

2
3 | to serve papers. =
4 That on | ,‘ o "_LB 1 208 , he served a copy of the foregoing Ex Parte Motion for
5| Appointment of Cgl/msel and Request for Evidentiary Hearing by personally mailing said copy to
6 .
7 'gﬁgm;\@ (L)%g:( _ Fﬂ%ﬁ%ﬂf benteral__
| Address 200 Lewns e B¥Fe0p 97D 7. dakson
. tas Negrs NV B9IES CALSON €tk NV 9970/—%7/7
10
11
T2 Wil GTTesz
13 || Address: '\&VRJA, MM: Corerhiong
" P.0-Box #1701l
) CARSON Crty NV 8970
16
17 ++
o Tl Bl 103509
19 Petitioner
20
21
22
23
24
25
26
27
28
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AFFIRMATION
. Pursuant to NRS 239B8.030

The undersigned does hereby affirm that the preceding __ AN

fled In District Court Case number (= 3 ~334(635~ |

. |
E/ Does not cantain the sodial security number of any person.

“OR=
O  Contains the sodal security number of a person as required by:

A. A specific stats or federal law, to wit:
(State specific law)

-of~

B. For the administration of a public program or for an application

for a federal or state grant.
+#/03209¢ _
Mr Lpzizy
Signature - , Date
dasaS Bo!e/v’
Print Name
Pefrivonfer.

Title
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Electronically Filed
11/8{2021 1:13 PM

Steven D. Grierson

CLERK OF THE CO
OPPS Cﬁd En-«op

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528 :

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JASON J. BOLEN, aka
Jason Jerome Bolden, #1891927

Petitioner CASENO:  A-21-842092-W

-Vs- C-18-334635-1

THE STATE OF NEVADA, DEPTNO: XV

Réspondent.

STATE’S OPPOSITION TO PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: December 7, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attomney,
and hereby submits the attached Points and Authorities in opposition to Petition for Writ of
Habeas Corpus.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
1
///
1
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STATEMENT OF THE CASE _

On July [, 2018, Jason Bolen (hereinafter “Petitioner™) was charged by way of Criminal
Complaint as follows: Count 1 — ATTEMPT MURDER WITH USE OF A DEADLY
WEAPON (Category B Felony - NRS 200.010, 200.030, I 93.330, 193.165); Count 2 —
ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Category B Felony - NRS
200.010, 200.030, 193.330, 193.165); Count 3 — ATTEMPT MURDER WITH USE OF A
DEADLY WEAPON (Category B Felony - NRS 200.010, 200.030, 193.330, 193.165) Count
4— ATTEMPT MURDER WITH USE OF A DEADLY WEAPON {Category B Felony - NRS
200,010, 200.030, 193.330, I 93. 165); Count 5 — ATTEMPT MURDER WITH USE OF A
DEADLY WEAPON (Category B Felony - NRS 200.010, 200.030, 193.330, 193.165); Count
6 — OWNERSHIP OR POSSESSION OF FIREARM BY PROHIBITED PERSON (Category
B Felony-NRS 202.360); Count 7 — DISCHARGING FIREARM AT OR INTO OCCUPIED
STRUCTURE, VEHICLE, AIRCRAFT, OR WATERCRAFT (Category B Felony - NRS
202.285); Count 8 ~ DISCHARGING FIREARM AT OR INTO OCCUPIED STRUCTURE,
VEHICLE, AIRCRAFT, OR WATERCRAFT (Categofy B Felony - NRS 202.285); Count 9
— DISCHARGING FIREARM AT OR INTO OCCUPIED STRUCTURE, VEHICLE,
AIRCRAFT, OR WATERCRAFT (Category B TFelony- NRS 202.285); Count 10 —
DISCHARGING FIREARM AT OR INTO OCCUPIED STRUCTURE, VEHICLE,
AIRCRAFT, OR WATERCRAFT (Category B Felony - NRS 202.285); Count 11 -
DISCHARGING FIREARM AT OR INTO OCCUPIED STRUCTURE, VEHICLE,
AIRCRAFT, OR WATERCRAFT (Category B Felony - NRS 202.285); Count 12 —
DISCHARGING FIREARM AT OR INTO OCCUPIED STRUCTURE, VEHICLE,
AIRCRAFT, OR WATERCRAFT (Category B Felony - NRS 202.285), Count 13 -
DISCHARGING FIREARM AT OR INTO OCCUPIED STRUCTURE, VEHICLE,
AIRCRAFT, OR WATERCRAFT (Category B Felony - NRS 202.285); and Count 14 —
DISCHARGING FIREARM AT OR INTO OCCU:PIED STRUCTURE, VEHICLE,
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AIRCRAFT, OR WATERCRAFT (Category B Felony - NRS 202.285); and Count 15 —
BATTERY WITH USE OF A DEADLY WEAPON (Category B Felony- NRS 200.481).!

On July 25, 2018, Petitioner was arraigned in Justice Court, and a preliminary hearing
was scheduled for August 8, 2018. The preliminary hearing was ultimately continued to
August 22, 2018. On August 22, 2018, a preliminary hearing was held before Judge Diana
Sullivan. Following the hearing, the State amended the complaint and struck Count 4 -
Attempted Murder with use of Deadly Weapon and Count 14 — Discharging Firearm at or into
Occupied Structure. After defense counsel submitted to the Court on all but two (2) counts of
Attempted Murder, the Court heard argument from the state and dismissed all fourteen (14)
remaining counts against Petitioner.

The State filed a Motion for Leave to Amend Information by Affidavit (“Motion to
Amend”) on September 5,2018. On September 18, 2018, the district court noted Bolen had
not yet filed an opﬁosition to the Motion and granted a continuance to give Bolen more time
to file an opposition. Bolen did not oppose the Motion. On October 30, 2018, the district court
granted the Motion.

Petitioner was arraigned on December 6, 2018, pled not guilty, and invoked the sixty
day rule. The Information was filed the same day and included the original charges without
Counts 4 and 14. An Amended Information was filed May 28, 2019, on the day of trial, which
included four counts of Attempted Murder with Use of a Deadly Weapon, seven counts of
Discharging a Firearm at or into an Occupied Structure, Vehicle, Aircraft, or Watercraft, and
one count of Battery with Use of a Deadly Weapon. A separate Second Amended Information,
filed on May 29, 2019, charged Petitioner with Ownership or Possession of Firearm by
Prohibited Person.

Jury trial began on May 28, 2019, and ended on May 30, 2019. Petitioner was found
guilty of all charges. He was sentenced on July 23, 2019, to serve time in the Nevada
Department of Corrections (“NDOC”) as follows: COUNT 1 — four to twenty years plus a

consecutive term of three to twenty years for the use of a deadly weapon; COUNT 2 — four to

' The record in Odyssey begins on September 5, 2018, so the history of the case before this date is taken from documents
in the record.

3
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twenty years plus a consecutive term of three to twenty years for the use of a deadly weapon,
to be served consecutive to count one; COUNT 3 — four to twenty years plus a consecutive
term of three to twenty years for the use of a deadly weapon, to be served consecutive to count
one and two; COUNT 4 — four to twenty years plus a consecutive term of three to twenty years
for the use of a deadly weapon, to be served consecutive to count one, two, and three; COUNT
5 — two to six years; COUNT 6 — two to six years, concurrent to count five; COUNT 7 — two
to six years, concurrent to count five and six; COUNT 8 — two to six years, concurrent to count
five, six, and seven; COUNT 9 — two to six years, concurrent to count five, six, seven, and
eight; COUNT 10 — two to six years, concurrent to count five, six, seven, eight, and nine;
COUNT 11 - two to six years, concurrent to count five, six, seven, eight, nine, and ten;
COUNT 12 — three to ten years, concurrent to count five, six, seven, eight, nine, ten, and
eleven; and COUNT 13 — two to six years, concurrent to count five, six, seven, eight, nine,
ten, eleven, and twelve. The aggregate total sentence was 336 to 1,920 months, with 87 days
credit for time served.

The Judgment of Conviction was filed on August 27, 2019. On September 24, 2019,
Petitioner filed a Notice of Appeal.? The Nevada Supreme Court affirmed his conviction on
July 8, 2021. Bolden v. State, 137 Nev. Adv. Op. 28, 491 P.3d 19 (2021). A Petition for
Rehearing was filed on July 21, 2021. The State answered on August 11, 2021, The Nevada

Supreme Court issued an Order Denying Rehearing and Amending Opinion on September 23,
2021. A Petition for En Banc Reconsideration was filed October 21, 2021.3

On October 9, 2020, Petitioner filed a Notice of Appeal to challenge the denial of his
Motion to Modify Sentence. The Nevada Supreme Court dismissed this appeal, stating “a
review of the district court docket and minute entries does not indicate that a motion to modify
sentence was filed in the underlying case.” Order Di;s,missing Appeal, filed November 25,
2020, at 1. Remittitur issued December 23, 2020. Petitioner again filed a Notice of Appeal to
challenge the denial of his Motion to Modify Sentence on January 6, 2021. The Nevada

2 The results of his appeal do not appear in Odyssey.
3 This Petition is still before the Nevada Supreme Court,
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Supreme Court denied this second appeal on February 2, 2021, for the same reason. Remittitur
issued March 2, 2021,
The instant Petition for Writ of Habeas Corpus (“Petition™) was filed on October 4,
2021, together with a Memorandum of Points & Authorities in Support of Writ of Habeas
Corpus Post-Conviction Relief (“Memo”) and a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. These documents were filed again on October 25, 2021.4
STATEMENT OF FACTS

On July 1, 2018, Jason Bolden, aka Jason Bolen (“Petitioner”) approached two brothers,
Bryson Martinez (“Bryson”) and Brenton Martinez (“Brenton”) outside a Las Vegas apartment
located at 2883 Wheelwright Drive. The brothers were visiting Bryson’.s ex-girlfriend, Brandi
Coleman (“Coleman”). Coleman’s four-year-old daughter Sanyleh Bolen was at the apartment
as well. Petitioner is the father of Sanyleh.

When Petitioner arrived, he shook hands with the brothers, then announced he was there
to fight Coleman’s new boyfriend. Bryson said he was her new boyfriend, Petitioner got into
a verbal altercation with Brenton and drew a gun from his rear pants pocket. The gun jammed
and the brother ran towards the apartment. Petitioner fired multiple shots at Brenton, who was
struck in his side. The victims ran into the house as Petitioner continued to fire off rounds
through the kitchen window. Petitioner then fled the scene in a gold/bronze sedan with an
unknown out-of-state plate.

Responding officers found Brenton lying on the ground. He was transported to Sunrise
Traumna in critical condition. Brenton identified Petitioner as the shooter to a police officer
shortly after the shooting but was unable to confidently identify him at the preliminary hearing.
Brenton stated he was on pain medications at the time of the first identification. The State
called Officer Jegge to testify at the preliminary hearing as to Brenton’s identification of

Petitioner. Officer Jegge said he showed Brenton a photo of Petitioner and asked if he were

4 The documents appear to be identical, though the first Petition is dated August 22, 2021, and the second is dated 13 day
of the month of 10 of the year 2021. The filing dates stamped on the documents differs as weil. Neither document
contains the exhibits alluded ta in the Memo.
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the shooter. Brenton said he was. Officer Jegge testified at the preliminary hearing that Brenton
was aware and coherent when he made the identification.

Officers recovered two live ammunition rounds and eight shell casings by the front
window, and observed multiple bullet holes through the glass and inside the residence. They
also located a blooded towel used to dress Brenton’s gunshot wound until medical help arrived.

Coleman told officers Petitioner had been calling and threatening her for the past couple
of days. Prior to the shooting, Petitioner said he was going to fight her new boyfriend.

Bryson testified at the preliminary hearing that he was indoors during the shooting,
together with Coleman, Sanyleh, and Coleman’s cousin, and never saw the shooter. nyson
said several bullets entered the apartment and the people inside had to dive to the floor for
cover. Detective Krmpotich testified at the preliminary hearing to impeach Bryson, saying he
had described the shooter’s hair to him. Bryson said he lied to the detective because he felt
coerced to do so if he wanted to see his brother.

Detective Krmpotich was shown the photo of Petitioner at the preliminary hearing, He
testified that he had seen the photo’s subject personally, that the subject matched the
description given by Bryson as the shooter, and that the subject was Petitioner. He then
identified Petitioner in court. He also testified that Bryson was aware and coherent when
interviewed after the shooting.

On July 23, 2018, Petitioner was arrested and lodged in the Clark County Detention
Center.

ARGUMENT

Petitioner argues he is factually innocent, he received ineffective assistance of counsel
at trial, and new‘ly discovered evidence would have led to a different result at trial. Memo at
2. These claims fail upon a thorough review of the record.

L. PETITIONER’S SUBSTANTIVE CLAIMS ARE BARRED

Two of Petitioner’s claims are substantive and must be raised on direct appeal. NRS
34.724(2)(a); NRS 34.810(1)(b)(1); Evans v. State, 17 Nev. 609, 646-47, 29 P.3d 498, 523
(2001); Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994), disapproved on

121




MDD ~1l N W B W D e

[ TR N T O T o T N B 6 R & T 6 R (S R e e e e e e

other grounds, Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999). The Nevada Supreme

Court has held that courts have a dufy to consider whether a defendant’s post-conviction
petition claims are procedurally barred. State v. Eighth Judicial Dist. Court (Riker), 121 Nev.
225, 231, 112 P.3d 1070, 1074 (2005). Ignoring these procedural bars is an arbitrary and
unreasonable exercise of discretion. Id. at 234, 112 P.3d at 1076. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

To avoid procedural default under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in
earlier proceedings or to otherwise comply with the statutory requirements, and that he will be
unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hogan v. Warden, 109
Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Ney.
656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition if it presents

claims that either were or could have been presented in an earlier proceeding, unless the court
finds both cause for failing to present the claims earlier or for raising them again and actual
prejudice to the petitioner.” Evans, 117 Nev. at 646-47, 29 P.3d at 523 (emphasis added).
“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248, 251, 71 P.3d 503, 506 (2003); Pellegrini v. State, 117 Nev. 860, 837, 34 P.3d 519, 537

(2001). Such an external impediment could be “that the factual or legal basis for a claim was

not reasonably available to counsel, or that ‘some interference by officials’ made compliance

impracticable.” Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477
U.S. 478, 488, 106 S. Ct. 2639, 2645 (1986)); see also Gonzales v. State, 118 Nev. 590, 393,
53 P.3d 901, 904 (2002) (citing Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4

(1998)). Any delay in filing of the petition must not be the fault of the petitioner. NRS
34.726(1)(a).
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The Nevada Supreme Court has clarified that a defendant cannot attempt to
manufacture good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there
must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71
P.3d at 506; (quoting Colley v. State, 105 Nev. at 236, 773 P.2d at 1230). Excuses such as the

lack of assistance of counsel when preparing a petition, as well as the failure of trial counsel
to forward a copy of the file to a petitioner have been found not to constitute good cause. See
Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded by statute on other grounds as
recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 (2004); Hood v. State,
111 Nev. 335, 890 P.2d 797 (1995).

A petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev, at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
gsenerally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably
available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

Petitioner cannot show good cause justifying his failure to raise these claims on direct
appeal. All the facts and law necessary to raise these claims were available at the time he
appealed his conviction. There was no impediment external to the defense preventing these
claims from being raised at the appropriate time. They were, in fact, raised at the appropriate
time and rejected. This is now the law of the case. Because these claims were reviewed and
dismissed by the Nevada Supreme Court, they cannot now demeonstrate sufficient prejudice to
permit him to elude the procedural bars.

To demonstrate prejudice to overcome the procedural bars, a defendant must show “not
merely that the errors of [the proceeding] crelated possibility of prejudice, but that they worked

to his actual and substantial disadvantage, in affecting the state proceedings with error of
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constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716 (internal quotation
omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001).

-Here, Petitioner alleges no good cause for raising substantive claims in a petition for
writ of habeas corpus. He shows no errors of constitutional dimensions that affected the state
proceedings and worked to his actual and substantial disadvantage. Also, because his claims
were addressed on appeal, they are successive and an abuse of the writ.

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or justice

determines that it fails to allege new or different grounds for relief and that

the prior determination was on the merits or, if new and different grounds are

alleged, the judge or justice finds that the failure of the petitioner to assert

those grounds in a prior petition constituted an abuse of the writ,

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive petitions
will only be decided on the merits if the petitioner can show good cause and prejudice. NRS
34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994); see also Hart v.
State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000) (holding that “where a defendant

previously has sought relief from the judgment, the defendant’s failure to identify all grounds
for relief in the first instance should weigh against consideration of the successive motion.”)
The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 271 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,
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if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-98 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Petitioner’s claims were addressed on direct appeal._Bolden, 137 Nev. Adv. Op. 28,

491 P.3d 19 (2021). He alleges no good cause and cannot show sufficient prejudice to permit
him to raise them again.
A. Ground Two, Alleging the Trial Court Erred in Granting the State’s Motion
to Amend
Petitioner alleges the district court erred by granting the Motion to Amend. Memo at 5.

He alleges this “resulted in a unlawful conviction of someone who is actually and factually

. innocent.” Memo at 5. He objects to the testimony of the preliminary hearing transcripts being

used as exhibits in the Motion to Amend. Memo at 5.° He states without evidence Bryson

fabricated his statement to police. Memo at 5. Petitioner disputes that Nevada law reserves

evaluating the credibility of witnesses to the trier of fact rather than to the magistrate. Memo
at 5. He acknowledges the Nevada Supreme Court affirmed on this issue. Memo at 5.

Petitioner’s claim about the district court’s error in granting the Motion to Amend was
resolved on direct appeal and is now the law of the case. Hall, 91 Nev. at 315, 535 P.2d at 798.
The Nevada Supreme Court held a preliminary hearing transcript can satisfy the affidavit
requirement of NRS 173.035(2). Bolden, 137 Nev. Adv. Op. No. 28, 491 P.3d 19. The Court
also held in this case that the “justice court committed egregious error in ... preventing a jury
from making the ultimate credibility determination at trial.” Id. at 12.

“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of

the case doctrine, issues previously decided on direct appeal may not be reargued in a habeas

* The memo contains two “page 5.
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petition. Pellegrini, 117 Nev. at 879, 34 P.3d at 532 (citing McNelton v. State, 1115 Nev, 396,
414-15, 990 P.2d 1263, 1275 (1999)). Further, this Court cannot overrule the Nevada Supreme
Court or Court of Appeals. Nev. Const. Art. VI § 6.

Therefore, Petitioner’s claim is barred by law of the case doctrine and should be denied.
Since this issue has been resolved, it cannot demonstrate prejudice sufficient to allow
Petitioner to elude the procedural bars.

B. Ground Fourteen, Alleging the Trial Court Erred by Sentencing Petitioner

Despite his Actual Innocence

Petitioner alleges the trial court erred when it sentenced him even though he was
“actually innocent™ of the crimes. Memo at 36. Petitioner cites to three exhibits, though he
does not include them for review. Memo at 36-37. He claims the State’s “key witness™ recanted
her testimony at sentencing, and that this “proves” his actual innocence. Memo at 35-36. He
claims his counsel failed to object to sentencing after Ms. Coleman spoke. Memo at 36. He
next claims his counsel was ineffective for failing to call Ms. Coleman as a witness at trial and
that this entitles him to an evidentiary hearing. Memo at 38. He then repeats the substance of
Ground Four, addressed below, in which he claims counsel was ineffective for failing to call
his alibi witness. Memo at 39.

Even when a petitioner cannot show good cause sufficient to overcome the procedural
bars, habeas relief may still be granted if he can demonstrate a fundamental miscarriage of
justice. Pellegrini, 117 Nev. at 887, 34 P.3d at 537. In order to prove a fundamental miscarriage
of justice, a petitioner must make “a colorable showing he is actually innocent of the crime or
is ineligible for the death penalty.” Id. (citation omitted). Actual innocence means factual
innocence, not mere legal insufficiency. Bousley v. United States, 5231J.8.614,623, 118 S.Ct.
1604, 1611 (1998); Sawyer v. Whitley, 505 U.S. 333, 338-39, 112 8.Ct. 2514, 2518-19 (1992).

To establish actual innocence of a crime, a petitioner “must show that it is more likely than
not that no reasonable juror would have convicted him absent a constitutional violation.”
Pellegrini, 117 Nev. at 887, 34 P.3d at 537. However, “[w]ithout any new evidence of

innocence, even the existence of a concededly meritorious constitutional violation is not itself
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sufficient to establish a miscarriage of justice that would allow a habeas court to reach the

merits of the barred claim.” Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 861 (1995)

(emphasis added),

Actual innocence is a stringent standard designed to be applied only in the most
extraordinary situations. Id.; Pellegrini, 117 Nev. at 876, 34 P.3d at 530. The Eighth Circuit
Court of Appeals has “rejected free-standing claims of actual innocence as a basis for habeas
review stating, ‘[c]laims of actual innocence based on newly discovered evidence have never
been held to state a ground for federal habeas relief absent an independent constitutional
violation occurring in the underlying state criminal proceeding.”” Meadows v. Delo, 99 F.3d

280, 283 (8" Cir. 1996) (citing Herrera v. Collins, 506 U.S. 390, 400, 113 8. Ct. 853, 860

(1993)). A defendant claiming actual innocence must demonstrate that it is more likely than
not that no reasonable juror would have convicted him absent a constitutional violation.
Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Once a defendant has made such a showing, he
may then use the claim of actual innocence as a “gateway” to present his constitutional
challenges to the court and require the court to decide them on the merits. Schlup, 513 U.S. at
315, 115 8. Ct. at 861. Furthermore, the newly discovered evidence suggesting the defendant’s
innocence must be “so strong that a court cannot have confidence in the outcome of the trial.”
1d. at 316, 115 S.Ct. at 861.

Here, the only witness to speak at sentencing was Ms. Coleman. Recorder’s Transcript
of Hearing: Sentencing (“Sentencing”), filed March 4, 2020, She could not have recanted her
testimony since she refused to testify previously. Ms. Coleman failed to respond to subpoenas,
so there is no reason to believe she would have responded to a defense subpoena. Since she
did not appear at trial, she certainly was not the State’s key witness. Ms. Coleman told the

police one version of events at the time of the shooting and another version at the sentencing

'hearing. Regardless, her truthfulness is immaterial as she did not testify at trial. Her

“recantation” cannot be said to prove Petitioner innocent. Callier v. Warden, Nev. Women's

12
127




v oo -1 N ot B W N e

[ T ¥ TR 6 T % R ¥ S N B S N L o e e R e T e T o S T e
o0 ~1 O A W N = OW e -t R W RN = O

Corr, Ctr., 111 Nev. 976, 989-90, 901 P.2d 619, 627 (1995) (a recanting victim is inherently
unreliable).

Defense counsel cannot bec deemed ineffective for failing to object to Petitioner’s
sentencing in light of Ms. Coleman’s tcstimony, as this would have been futile. Counsel cannot
be deemed ineffective for failing to make futile objections. Ennis v. State, 122 Nev. 694, 706,
137 P.3d 1095, 1103 (2006). Nor can counsel be ineffective for failing to make Ms. Coleman
appear at trial when she avoided subpoenas.

Her convenient presence now does not entitle Petitioner to an evidentiary hearing, as
he already had an cvidentiary hearing in the form of a three-day trial. At the scene, Brenton,
Bryson, and Ms. Coleman all identificd Petitionér as the shooter. At trial, Brenton testified
Petitioner was the shooter. The 9-1-1 call by Ms. Coleman identified Petitioner as the shooter.

When Petitioner raised the issue of his actual innocence on direct appeal, the Nevada
Supreme Court dismissed this claim as meritless, holding sufficient evidence was presented at
trial to support Petitioner’s conviction. Bolden, 137 Nev. Adv. Op. No. 28, 491 P.3d 19. This
dismissal is now the law of the case. As Petitioner’s claim of actual innocence was adjudicated,
this issue cannot suffice as prejudice permitting Pcﬁtioner to clude the procedural bars.

II.  PETITIONER DID NOT SUFFER INEFFECTIVE ASSISTANCE OF

COUNSEL

The remainder of Petitioner’s claims allege ineffective assistance of trial counsel. For
the reasons stated below, these claims arc without merit.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his
defensc.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323

(1993). To prevail on a claim of ineffective assistance of trial counscl, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of

Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64; see also Love, 109 Nev. at 1138, 865
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P.2d at 323. Under the Strickland test, a defendant must show first that his counsel's
representation fell below an objective standard of reasonableness and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have
been different. Strickland, 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada
State Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland

two-part test). “[T]here is no reason for a court deciding an ineffective assistance claim to
approach the inquiry in the same order or even to address both components of the inquiry if
the defendant makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct.
at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel

does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. In essence, the court must “judge the
reasonableness of counsel's challenged conduct on the facts of the p‘articular case, viewed as
of the time of counsel's conduct.” Strickland, 466 U.S. at 690, 104 8. Ct. at 2066.

Strickland does not enact Newton’s third law for the presentation of evidence, requiring
for every prosecution expert an equal and opposite expert from the defense. In many instances
cross-examination will be sufficient to expose defects in an expert's presentation. When
defense counsél does not have a solid case, the best strategy can be to say that there is too
much doubt about the State's theory for a jury to convict. Harrington v. Richter, 131 S.Ct. 770,
791, 578 F.3d. 944 (2011).

A defendant who contends his attorney was ineffective because he did not adequately

investigate must show how a better investigation would have rendered a more favorable
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outcome probable. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004). To satisfy

the Strickland standard and establish ineffectiveness for failure to investigate, a defendant must
allege in the pleadings what information would have resulted from a better investigation or the
substance of the missing witness’ testimony. Molina, 120 Nev. at 192, 87 P.3d at 538; State v.
Haberstroh, 119 Nev. 173, 185, 69 P.3d 676, 684 (2003). It must be clear from the “record
what it was about the defense case that a more adequate investigation would have uncovered.”
Id. A defendant must also show how a better investigation probably would have rendered a
more favorable outcome. Id.

“A petitioner for post-conviction relief cannot rely on conclusory claims for relief but
must make specific factual aIlegati'ons that if true would entitle him to relief. The petitioner is
not entitled to an evidentiary hearing if the record belies or repels the allegations.” Colwell v.
State, 118 Nev. Adv. 807, 813, 59 P.3d 463, 467 (2002) (citing Evans, 117 Nev. at 621, 28
P.3d at 507). “Bare” and “naked” allegations are not sufficient to warrant post-conviction
relief, nor are those belied and repelled by the record. Hargrove v. State, 100 Nev. 498, 502,
686 P.2d 222, 225 (1984). “A claim is ‘belied’ when it is contradicted or proven to be false by

the record as it existed at the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46

P.3d 1228, 1230 (2002). A habeas corpus petitioner must prove disputed factual allegations
by a preponderance of the evidence. Means, 120 Nev, at 1011, 103 P.3d at 32. The burden
rests on Petitioner to “allege specific facts supporting the claims in the petition.” NRS
34.735(6).

Because defense counsel was not ineffective, Petitioner’s claims fail.

A. Ground One, Alleging Counsel Failed to Oppose Petitioner’s Bindover

Petitioner alleges his counsel was ineffective for failing “to oppose the fail bindover.”
Memo at 4. Petitioner appears to argue his counsel was ineffective for failing to oppose the
State’s Motion to Amend. Memo at 4. He asserts the district court’s decision to grant the
motion “was base solely on counsel failure to oppose.” Memo at 4. Further, this alleged failure

caused the issue to be evaluated using a lesser “plain error” standard on appeal. Memo at 4.
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He alleges the outcome of the case would have been different if counsel had opposed the
State’s motion. Memo at 4.

When the accused has been discharged at the preliminary examination, the State may
seek leave of the court to file an amended information “upon affidavit of any person who has
knowledge of the commission of an offense, and who is a competent witness to testify in the
case.” NRS 173.035(2). The Nevada Supreme Court held the magistrate committed egregious
error when she invaded the province of the jury by determining the credibility of the witnesses,
and therefore, the district court’s granting of the State’s Motion to Amend was proper. Bolden,
137 Nev. Adv. Op. No. 28, 491 P.3d 19; see also Miner v. Lamb, 86 Nev. 54, 58, 464 P.2d
451, 453 (1970); Bryant v. Sheriff, 86 Nev. 622, 624, 472 P.2d 345, 346 (1970). The Motion

to Amend would have been granted on the merits even if the defense had opposed it, as both
the district court and the Nevada Supreme Court held the magistrate erred in dismissing the
case.

This issue was addressed on appeal and is now the law of the case. The district court
lacks jurisdiction to overturn a Nevada Supreme Court decision. Nev. Const. Art. VI § 6.

Further, Petitioner cannot demonstrate he was prejudiced by any alleged errors of
counsel in failing to oppose bindover, as he was found guilty at trial. See United States
v. Mechanik, 475 U.S. 66, 70, 106 S. Ct. 938. 941-42 (1986) (“jury's ... guilty verdict means
not only that there was probable cause to believe that the defendants were guilty as charged,
but also that they are in fact guilty as charged beyond a reasonable doubt ... [therefore,] any
error in the grand jury proceedings connected with the charging decision was harmless beyond
a reasonable doubt.”); Lisle v. State, 114 Nev. 221, 224-25, 954 P.2d 744, 746-47 (1998).

The standard at bindover is whether the State has presented “slight or marginal”
evidence that a crime was committed and that the defendant committed it, because it does not
involve a determination of guilt or innocence of the accused. Sheriff, Clark Cty. v. Crockett,

102 Nev. 359, 361, 724 P.2d 203, 204 (1986). The standard at trial is much higher; the State

must prove its case beyond a reasonable doubt. See In re Winship, 397 U.S. 358 (1970).
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The Nevada Supreme Court has previously held a conviction of guilty on a verdict cures
any earlier error in the initial charging process. See Echavaria v. State, 108 Nev. 734, 745, 839
P.2d 589, 596 (1992); Detloff v. State, 120 Nev. 588, 596, 97 P.3d 586, 591 (2004); United
States v. Mechanik, 475 U.S. 66, 70, 106 S.Ct. 938, 941-42 (1986). Here, Petitioner was

convicted on all charges following his trial. Therefore, counsel cannot be deemed ineffective
for failing to oppose his inevitable bindover.

B. Ground Three, Alleging Counsel Failed to Move to Suppress Identification

Evidence Prior to Trial

Petitioner asserts his counsel was ineffective for failing to suppress identification
evidence before trial. Memo at 8. He references an exhibit purporting to contain the transcript
of the preliminary hearing, though he does not include the exhiBit, address any particular
portion of the transcript, or make any argument about it. Memo at 8, He states the testimony
of victim Brenton Martinez should have been suppressed as inconsistent because Brenton
identified Petitioner as the shooter to police in the immediate aftermath of the shooting, then
was unable to positively identify Petitioner in court at the preliminary hearing. Memo at 8. He
claims Brenton’s identification of him based on the photograph provided to police by Ms.
Coleman was unnecessarily suggestive. Memo at 10.

The Nevada Supreme Court has held that before a denial of due process based on trial
counsel’s failure to object to an allegedly suggestive line-up will be declared, the trial must
have been a sham, a farce, or a pretense, Lovell v. State, 92 Nev, 128, 132, 546 P.2d 1301,
1304 (1976). Petitioner’s trial was not a sham, a farce, or a pretense. The Nevada Supreme
Court held substantial evidence supported the verdict. Therefore, the analysis should end here.

Admission of Brenton’s initial identification of Petitioner based on the single
photograph was appropriate because it was not so suggestive, given the totality of the
circumstances, to be unduly prejudicial as to fatally taint Petitioner’s conviction. Valdez v.
State, 124 Nev. 1019, 1190 145 P.3d 465, 477 (2006). “In reviewing the propriety of a pretrial
identification, a court considers ‘(1) whether the procedure is unnecessarily suggestive, and

(2) if so, whether, under all the circumstances, the identification is reliable despite an
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unnecessarily suggestive identification procedure.”” Thompson v. State, 125 Nev. 807, 813,
221 P.3d 708, 713 (2009) (quoting Bias v. State, 105 Nev. 869, 871, 784 P.2d 963, 964 (1989)).
The police showed only one picture to the victim because the victim risked dying of a gunshot
wound to the chest before a more neutral lineup could be prepared. Recorder’s Transcript of
Hearing Jury Trial — Day 3 (“Day Three”), filed March 4, 2020, at 29-30.

Pretrial identifications will be set aside, “only if the photographic identification
procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of
irreparable misidentification.” Odoms v. State, 102 Nev. 27, 31, 714 P.2d 568, 570 (1986)
(citing Coats v. State, 98 Nev. 179, 643 P.2d 1225 (1982)). “Short of that, it is for the jury to

weigh the evidence and assess the credibility of the eyewitnesses.” Gehrke v. State, 96 Nev.

581, 584, 613 P.2d 1028, 1029 (1980).

To determine the corrupting effect of a suggestive identification, a court examines the
witness’s opportunity to view the criminal at the time of the crime, how much attention tﬁe
witness paid at the time, the accuracy of his description of the criminal, the level of his
certainty of his identification, and the time between the crime and the identification. Neil v.

Biggers, 409 U.S. 188 (1972): Gehrke, 96 Nev. at 584, 613 P.2d at 1030. Here, Brenton spoke

with the man who shot him. He suspected the man had a gun so he was motivated to pay
attention. He positively identified the subject of the photo as his shooter, and he saw the
photograph shortly after the shooting. Recorder’s Transcript of Hearing Jury Trial — Day 2
(“Day Two), filed March 4, 2020, at 107. At trial, Brenton identified Petitioner as the person
who shot him. Id. Brenton testified that he did not identify Petitioner at the preliminary hearing
because he intended to let the situation just blow over. Id. at 108.

Defense counsel did object to this identification evidence. In fact, during the
preliminary hearing, counsel had the entire case thrown out based on the magistrate’s opinion
of the credibility of the identification. At trial, Pe‘;itioner’s attorney performed an excellent
cross-examination of Brenton’s identification. Id. at 111. He spoke of Brenton’s marijuana and
alcohol use on the day of the shooting, the painkillers he received for his wounds, the fact

Brenton only testified because he kept receiving subpoenas, and the fact he changed his story.
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1d. at 109-112. Counsel pointed out Petitioner was a stranger to the victim and they did not
spend much time together before the shooting. Id. at 112-13. Rather than choesing to suppress
Brenton’s identification evidence, trial counsel may have made the strategic choice to take the
opportunity to cast doubt on the State’s entire case by focusing on Brenton’s conflicting
testimony. This type of strategic decision is virtually unchallengeable. Rhyne v. State, 118
Nev. 1, 8, 38 P.3d 163, 167 (2002).

The issue of the identification was properly presented at trial and left to the jury’s
determination as the finder of fact, Brenton’s identification was corroborated by the mother of
Petitioner’s child, Ms. Coleman, and the other eyewitness, Bryson. Petitioner fails to show
prejudice in light of the other identifications. The Nevada Supreme Court’s determination that
sufficient evidence was presented at trial to support Petitioner’s conviction also precludes a

finding of prejudice. See Gordon v. United States, 518 F.3d 1291, 1300 (11th Cir, 2008) (“It

is true that the ‘substantial rights’ standard of plain error review is identical to the ‘prejudice’
standard of an ineffective assistance claim™).

Therefore, any objection or motion to exclude the photographic lineup identification
would have been futile and trial counsel did not provide ineffective assistance of counsel,
Ennis, 122 Nev. at 706, 137 P.3d at 1103,

C. Ground Four, Alleging Counsel Failed to Investigate an Alibi Defense

Petitioner next alleges counsel was ineffective for not investigating his alibi. Memo at

11. He alludes to Exhibit C, the affidavit of a Shareese Grisby, but the affidavit is not included

in the Petition or Memo, nor are these exhibits filed in Odyssey. He claims he told his attorney
he was at his girlfriend’s house at the time of the shooting, leaving after 10:30 a.m. Memo at
11. He alleges his alibi witness appeared at the preliminary, trial, and sentencing hearings.
Memo at 11. He claims the ocutcome of the trial would have been different if the alibi witness
testified. Memo at 12,

The defense strategy was to attack the witnesses’ credibility. Day Three at 20-26. He
attacked Ms. Coleman’s ability to see what happened. Id. at 21. He attacked Brenton’s
coherency. Id. at 21-22. He attacked Bryson’s identification. Id. at 23. He attacked evidence
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the State did not introduce. Id. at 25. The theory of defense was the State had not met its
burden. Id. at 26.

| Because the alleged Grisby affidavit was not included in the Petition, it is impossible
to know what evidence she may have presented or whether she would even have testified on
Petitioner’s behalf. A defendant who contends his attorney was ineffective because he did not
adequately investigate must show how a better investigation would have rendered a more
favorable outcome probable. Molina, 120 Nev. at 192, 87 P.3d at 538.

Further, Pctitioner’s claim that Grisby waited in the wings at every court appearance is
belied by the record. For example, at sentencing, Petitioner said, “Like, I really didn’t commit
this crime, like—this crime is just really messed up. 1 don’t see how a man can just get up
there and just say that I did it after he said I didn’t do it, that is weird, like.” Sentencing at 4.
He did not take advantage of this opportunity at sentencing, after knowing he was convicted,
to mcntion Grisby.

Brandi Cdleman, the witness who called 9-1-1, said Pctitioner was the shooter, and then
evaded service and a warrant for her arrest as a material witncss, also spokcl at Petitioner’s
sentencing. She said, “I just ask that you guys take in consideration my child because he would
never do nothing to hurt me or my child, cver.” Id. at 6. Notably, Ms. Colcman did not say she
mistakenly identified the wrong person or that she knew Petitioner was elsewhere at the time.

If defensc counsel felt Grisby was a weak alibi, or if her testimony could have been
impeached based on other evidence or her criminal history, or if counsel felt the originél
defense strategy was stronger, these are all decisions entrusted to the trained advocate. This
type of strategic decision is virtually unchallengcable. Rhyne, 118 Nev. at 8, 38 P.3d at 167.
Defense counsel, who had allegedly heard about Grisby all along and made a decision not to
pursﬁe her as an alibi, did not retreat from that position at sentencing. Counsel pointed out a
nine year period in Petitioner’s life during which he had not been caught breaking any laws.
Id. at 5. He asked for leniency for his client based on this proof that he could go years without

being caught in a crime. Id. What defense counsel did not do was present Grisby.
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D. Ground Five, Alleging Counsel Failed to Investigate and Interview
Prosecution Witnesses '
Petitioner alleges his counsel failed to interview Brandi Coleman, Bryson Martinez,
and Brenton Martinez, and prevented him from doing so himself. Memo at 12-13. He alleges

his counsel failed to “effectively cross-examine” two of these witnesses. Memo at 15. He refers

.o Exhibit D, which purports to be Petitioner’s Affidavit. Memo at 13. Not only is this exhibit

not attached, an affidavit from Petitioner himself is of questionable value.

Coleman, Brenton, and Bryson evaded the process servers. Day Two at 66, 68-69. The
State issued a material witness warrant for Coleman, which remained outstanding at the time
of trial. Day Two at 69. Coleman never testified at trial, as she could not be located. There is
no evidence trial counsel, the defense investigator, or Petitioner himself would have been able
to locate her either. Counsel cannot be ineffective for failing to effectively cross-examine
someone who does not testify.

Bryson testified at trial because he was under arrest on another matter. Bryson denied
seeing the shooter at all, contradicting his statement to police. Recorder’s Transcript of
Hearing Jury Trial — Day 1 (“Day One”), filed March 4, 2020, at 135. He claimed the police
forced him to make up a description of the shooter so he could see his injured brother. 1d. at
138. Defense counsel emphasized that Bryson refused to identify Petitioner. Id. at 141-42.
Bryson denied any knowledge Iof the shooter’s identity. Petitioner fails to allege what
additional information counsel could have obtained from this witness if he had interviewed
him in advance. He also fails to allege what a more effective cross-examination could have
shown.

Brenton evaded the process server until right before trial. Petitioner makes no showing
Brenton would have been willing to speak with the attorney representing the man who shot
him in the chest and left him for dead. On cross-examination of Brenton, defense counsel
questioned him closely about gaps in his memory. Day Two at 108-16. He discussed Brenton’s
drug and alcohol use, id. at 109, that he was shot in the back, id. at 110, that he does not

remember what the shooter wore, id. at 110, that he was on painkillers afterwards, id. at 110,
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that he avoided speaking to authorities, id. at 111, that he lied, id. at 112, and that he only saw
Petitioner briefly, id. at 113. Petitioner does not allege what other admissions counsel could
have elicited if he had had the opportunity to interview the witness in advance. He also fails
to allege what a more effective cross-examination could have shown.

A defendant who contends his attorney was ineffective because he did not adequately
investigate must show how a better investigation would have rendered a more favorable
outcome probable. Molina, 120 Nev. at 192, 87 P.3d at 538. Here, Petitioner makes no
allegation of what interviewing the witnesses, if they could have been found and persuaded to
be interviewed, would have shown.

Because Petitioner does not show what a better investigation of the witnesses could
have revealed, or that the witnesses would have spoken to defense counsel, or that the result
would have been different if he had spoken to the witnesses in advance, this claim fails

pursuant to Hargrove and Molina.

E. Ground Five, Alleging Counsel Failed to Object to the Exclusion of African
Americans from the Jury®
Petitioner alleges his counsel was ineffective for failing to object to the exclusion of
African-Ametricans from the jury. Memo at 15. He states without evidence the venire
“consisted of one or two African-Americans but was quickly excluded and trial counsel failed
to object to such exclusion... and this selection was done in an intentionally discriminatory

fashion.” Memo at 17,
In Batson v. Kentucky, 476 U.S. 79 (1986), the United States Supreme Court held the

use of peremptory challenges to remove potential jurors on the basis of race is unconstitutional
under the Equal Protection Clause of the United States Constitution. Id. at 89. Adjudicating a
Batson challenge is a three step process: (1) the defendant must make a prima facie showing
that racial discrimination has occurred based upon the totality of the circumstances, (2) the

prosecution then must provide a race-neutral explanation for its peremptory challenges, and

% There are two Ground Fives but no Ground Six in the Petition.
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(3) the district court must determine whether the defendant in fact demonstrated purposeful
discrimination. Batson, 476 U.S. at 94.

In step one, a defendant alleging members of a cognizable group “have been
impermissibly excluded from the venire may make out a prima facie case of purposeful
discrimination by showing that the totality of the relevant facts give rise to an inference of
discriminatory purpose.” Batson, 476 U.S. at 94-95. In deciding whether or not the requisite
prima facie case has been made, a court may consider the “pattern of strikes™ exercised or the
questions and statements made by counsel during the voir dire examination. Id. at 96-97.

Only after the movant has established a prima facie case of intentional discrimination
is the proponent of the strike compelled to proffer a race-neutral explanation. “The second step
of this process does not demand an explanation that is persuasive, or even plausible.” Purkett
v. Elem, 514 U.S. 765, 767-68 (1995). The neutral explanation “is not a reason that makes
sense, but a reason that does not deny equal protection.” Id. at 769. “Unless a discriminatory
intent is inherent in the State’s explanation, the reason offered will be deemed race neutral.”
Id. at 768 (internal citations omitted).

Step three comes down to credibility: “the district court must determine whether the
explanation was a mere pretext and whether the opponent successfully proved racial

discrimination.” King v. State, 116 Nev. 349, 353, 998 P.2d 1172, 1175 (2000). This can be

measured by “how reasonable, or how improbable, the explanations are; and by whether the
proffered rationale has some basis in accepted trial strategy.” Miller-El v. Cockrell, 537 U.S.
322, 324, 123 S.Ct. 1029, 1032 (2003). The burden is on the opponent of the strike in step

three to develop a pretext for the explanation at the district court level. Hawkins v. State, 127

Nev, 575, 578, 256 P.3d 965, 967 (2011).

Petitioner does not provide any information about the race of the jurors excused for
cause versus by peremptory challenge. Petitioner does not show the State exercised its
peremptory challenges on the “one or two™ African-Americans, rather than the defense. He

does not state how many African-Americans were in the venire versus the petit jury. He does
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not show the prosecution had a pattern of excluding African-Americans. The State was not
given an opportunity to offer race-neutral reasons for its peremptory challenges.

Each side received five peremptory challenges. Day One at 6. Prospective jurors who
did not speak English were dismissed before voir dire. Day One at 16-22. The court then
dismissed jurors with hardships. Day One at 26-39. One juror said she did not feel she couid
presume Petitioner innocent, so both sides asked to dismiss her for cause. Day One at 61-62.
Both sides then passed for cause. Day One at 88, 95. To exercise peremptory chalienges, the
two sides passed a paper back and forth until all were written down. Day One at 6, 96. Afier
the process, neither side expressed concern about the other’s use of challenges. Day One at 96.
The record does not show the race of the jurors seated or the jurors excused.

Petitioner’s evidence-free claim of racial discrimination is suitable only for summary
dismissal under Hargrove.

F. Ground Seven, Alleging Counsel Failed to Subject the Prosecution’s Case to

Meaningful Testing

In this assignment of error, Petitioner complains his counsel did not engage in the
adversarial process by holding the State to its burden of proof. Memo at 18. Specifically,
counsel failed to object to the identification evidence, inconsistent statements by the State’s
witnesses, or the forensic expert testimony., Memo at 18-19. Petitioner also argues about
mitigation evidence and sentencing structure, but those claims are addressed below in Section
II.G.

Petitioner’s claim that counsel did not hold the State to its burden of proof is belied by
the record, as the trial transcripts show counsel cross-examined the witnesses. Petitioner points
to no specific ;evidence his counsel failed to challenge. He makes no claim as to what a different
defense tactic would have accomplished. Counsel objected to the identification evidence, as
discussed above in Section II.B. Counsel challenged the victims’ inconsistent testimony, as
discussed above in Section in ILD. Petitioner does not allege what his counsel should have

asked the forensic expert, nor does he even identify which expert witness was not challenged.
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These unsubstantiated assertions are suitable only for summary denial pursuant to
Hargrove.

G. Ground Eight, Alleging Counsel Failed to Present Mitigating Evidence at

Sentencing

Petitioner claims counsel also failed to present mitigating evidence or object to the
sentencing structure. Memo at 19, 20, Because Petitioner faced “excessive amount of years in
prison for his alleged crimes,” he “could have used mitigating evidence in his favor.” Memo
at 22. He claims his counsel’s failure to confront the jury with “considerable mitigating
evidence” resulted in his receiving “an excessive sentence.” Memo at 22. He asserts the “jury
would have voted differently if given mitigating evidence by trial counsel.” Memo at 22. At
sentencing, counsel failed to “call family members to testify to good character of Petitioner.”
Memo at 21.

That Petitioner could have used mitigating evidence in his favor does not prove such
evidence existed. He makes no showing that any evidence in mitigation of his crimes exists,
much less “considerable” evidence. He does not show he actually has family members, that
these members would have been willing to testify on his behalf, or that they had evidence of
his good character they could have testified about.

Petitioner appears to operate under the assumption his counsel could have presented
evidence of his good character before the jury at trial. He says they would have voted on his
guilt differently if they had heard about his character. However, if defense counsel had opened
the door to Petitioner’s character, the State would have been able to refute evidence of his
good character with evidence of his prior convictions, previous allegations of domestic
violence, etc. Sentencing at 2-3. Defense counsel’s decision not to call character witnesses is
a virtually unchallengeable strategic judgment call. Rhyne, 118 Nev. at 8, 38 P.3d at 167.

At sentencing, trial counsel presented mitigating evidence as best he could. He said
Petitioner had not been arrested for nine years and was gainfully employed. Sentencing at 5.

“[Flor a large part of his adult life, he stayed out of trouble.” Sentencing at 5. The victim spoke
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on Petitioner’s behalf at sentencing as well. Sentencing at 6. Petitioner fails to name anyone
else who would have been willing 1o do so.

Regarding his claim counsel should have objected to the sentencing structure, Petitioner
does not explain what he means by this. Ground Eight is another naked assertion suitable only
for summary denial under Hargrove.

H. Ground Nine, Alleging Counsel Conceded Petitioner’s Guilt at Sentencing

Petitioner claims the prosecution is required to prove every element of the crime, but
counsel conceded his guilt at sentencing. Memo at 20, 23, 24, “During sentencing, trial counsel
asked the courts for leniency of a sentencing upon his client when Petitioner maintain his
innocents since his arrest, as this presentcd a guilt in the minds of the judge and jury when that
was the prosccution’s job.” Memo at 24-25. Habeas must issue because “the petitioner alonc
can maintain his innocence with other rights and he alone can waive them.” Memo at 25.

Counsel never conceded Petitioner’s guilt. Counsel did concede he was convicted, an
objective fact. Counsel cannot be ineffective for admitting reality. At sentencing, counsel said,
“QObviously, as Mr. Bolden represented, he denics doing this crime. He wishes to appeal this
crime.” Sentencing at 5. Defensc counsel said, “There arc argumcnté as to what occurred, but
he was convicted of the charges.” Sentencing at 5. The Court reiterated that Petitioner still
denied his guilt. “So the Defendant is now denying that hc committed the crime, but the jury
found otherwise, and [ have to accept the verdict of the jury. And I do accept the verdict of the
jury.” Sentencing at 7.

This claim is belied by the record and must be dismissed under Hargrove, as counsel
never conceded Petitioner’s guilt. Further, asking the court for leniency is effective, not
ineffective, assistance of counsel.

I. Ground Ten, Alleging Ineffective Assistance of Counsel on Appeal

Petitioner complains his appellate counscl only raised two grounds on direct appeal.
Memo at 25. He claims the appellate brief did not challenge his conviction and other crrors.
Memo at 26, His counsel failed to raise arguments for mistrial, then failed to renew objections

on appeal. Memo at 27. Counsel followed the prosecution’s “lcad way on numecrous errors.”
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Memo at 27. Counsel failed to raise the trial court’s “sentencing error,” a Batson violation, or
“any arguable issues.” Memo at 27,

There is a strong presumption that appellate counsel's performance was reasonable and
fell within “the wide range of reasonable professional assistance.” See United States v.

Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S. Ct. at

2065. The United States Supreme Court has held that there is a constitutional right to effective
assistance of counsel in a direct appeal from a judgment of conviction. Evitts v. Lucey, 469
U.S.387,396-97, 105 S. Ct. 830, 835-37 (1985); see also Burke v. State, 110 Nev. 1366, 1368,
887 P.24 267, 268 (1994). This Court has held that all appeals must be “pursued in a manner

meeting high standards of diligence, professionalism and competence.” Burke, 110 Nev. at
1368, 887 P.2d at 268.
A claim of ineffective assistance of appellate counsel must satisfy the two-prong test

set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). To

satisfy Strickland’s second prong, the defendant must show the omitted issue would have had
a reasonable probability of success on appeal. Duhamel v. Collins, 955 F.2d 962, 967 (5th Cir.
1992); Heath, 941 F.2d at 1132; Lara v, State, 120 Nev. 177, 184, 87 P.3d 528, 532 (2004);
Kirksey, 112 Nev. at 498, 923 P.2d at 1114.

Appellate counsel is not required to raise every issue Petitioner felt was pertinent to the
case. The professional diligence and competence required on appeal involves “winnowing out
weaker arguments on appeal and focusing on one central issue if possible, or at most on a few

key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 8. Ct. 3308, 3313 (1983). In particular,

a “brief that raises every colorable issue runs the risk of burying good arguments.. . . in a verbal
mound made up of strong and weak contentions.” Id. at 753, 103 8. Ct. at 3313. For judges to
second-guess reasonable professional judgments and impose on appointed counsel a duty to
raise every ‘colorable’ claim suggested by a client would disserve the very goél of 1;rigorous
and effective advocacy.” Id, at 754, 103 S. Ct. at 3314, The Nevada Supreme Court has
similarly concluded that appellate counsel may well be more effective by not raising every

conceivable issue on appeal. Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989).

27
142




=T IR B = O © D - - B ot I

[\ T N T N6 TN 5 RN O RN % R o T o N % B Y T e e e ]
00 =1 O th W ) = O o0 =~ N B W N e O

The defendant has the ultimate authority to make fundamental decisions regarding his
case. Jones, 463 U.S. at 751, 103 8. Ct. at 3312. However, the defendant does not have a
constitutional right to “compel appointed counsel to press nonfrivolous points requested by
the client, if counsel, as a matter of professional judgment, decides not to present those points.”
Id.

On appeal, counsel asserted the district court erred by allowing the Sfate to file an
Information by Affidavit, when the State used preliminary hearing transcripts in place of
affidavits. See Appellant’s Opening Brief, filed August 10, 2020, at 4. Counsel also attacked
the entire conviction, asserting Brenton’s conflicting testimony meant no reasonable juror
could have found Petitioner guilty. Id. at 6. Petitioner’s claim to the contrary is belied by the
record.

Other than a Batson violation, Petitioner fails to explain what issues effective appellate
counsel should have raised. As discussed above in Section IL.E, the Batson claim is wholly
without merit, so appellate counsel cannot be ineffective for failing to raise it. Alleging counsel
followed the prosecution’s “lead way on numerous errors” is not explained sufficiently to
enable the reviewing court to evaluate the contention’s merits. A bare and naked assertion that
the trial court committed a “sentencing error” is suitable for summary dismissal under
Hargrove, as is a claim that other arguable issues were avﬁilable for inclusion in his appellate
brief,

J. Ground Eleven, Alleging Counsel Failed to Object to Inaccuracies in the

Presentence Investigation Report (“PSI”)

In his next assertion of error, Petitioner says trial counsel was ineffective because he
failed to object to inaccuracies in the PSI. Memo at 28. He claims counsel failed to review the
PSI with him so he could bring these inaccuracies to counsel’s attention. Memo at 28.

Even with the luxury of hindsight, Petitioner fails to identify a single inaccuracy in his
PSI, much less assert there were materially untrue assumptions or misinformation. His
assertion his counsel did not discuss the PSI is not supported by any evidence. When the State

discussed Petitioner’s previous criminal history at sentencing, Petitioner failed to inquire as to
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what charges appeared on his PSI. Sentencing at 2-3. Counsel cannot be ineffective for failing
to object to errors in the PSI when no actual errors are alleged. This bare and naked assertion
is suitable only for summary dismissal under Hargrove.

K. Ground Twelve, Alleging Counsel Failed to Present an Adequate Argument

or Evidence at Sentencing and Failed to Preserve a Challenge to the Sentence

Petitioner now reproaches his counsel for failing to ask the court for mercy at
sentencing, though in Section II.H, he complained because counsel did ask for leniency. Memo
at 31. He says counsel failed to present an adequate argument or evidence at sentencing that
would have persuaded the judge “to temper the severity of the sentence which v-vaS too harsh.”
Memo at 31, He further argues trial counsel failed to object to the sentence and so did not
preserve the issue for appellate review. Memo at 31. He claims if counsel had objected to the
sentence, the sentence would have been different. Memo at 31-32. He asserts his sentence for
attempted murder was too severe because “there was no gunrecovered.” Memo at 33. He again
claims his counsel had a duty to present mitigating evidence to the jury “in favor of the
petitioner’s innocence.” Memo at 33. ‘

As an initial matter, trial counsel did not need to object to the sentence imposed in order
to preserve the issue for appellate review. Secondly, as discussed above, mitigating evidence
cannot be presented at trial without opening the door to Petitioner’s character and criminal
history. Counsel had no basis to object to the sentence imposed, as it was within the statutory
limits. Counsel did urge a more lenient sentence at the sentencing hearing. The severity of a
sentence is not based on whether the gun is ultimately recovered. At sentencing, evidence of
Petitioner’s innocence is immaterial, as the jury has already found him guilty. Finally,
Petitioner fails to assert what argument or evidence could have been presented that would have

tempered the severity of the sentence. This naked assertion must be summarily dismissed

under Hargrove.
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L. Ground Thirteen, Alleging Counsel Allowed the Trial Court to Err When It
Imposed an Excessive Sentence

Petitioner asserts the trial court imposed a sentence that was excessive considering the
charges. Memo at 33. He states that since he only shot up one apartment, he should not be
charged with multiple crimes for this one action. Memo at 33. Further, the sentence is “grossly
disproportionate” since the State never found the gun and his attorney did not call his alibi.
Memo at 35. Counsel also failed to file a Motion to Reduce Sentence. Memo at 35.

Petitioner offers no facts or legal authority to support his contention that he was charged
multiple times for the same offense. He was convicied of four counts of attempted murder
because he shot at four people who could have been killed by his actions. He was convicted
of seven counts of discharging a firearm at an occupied structure because he fired seven bullets
at an occupied structure. He was convicted of one count of felon in possession because, as a
felon, he possessed onc gun. Finally, he was convicted of one count of battery with a deadly
weapon because his seven bullets only hit one person, one time. None of these charges show
he was convicted more than once for the same offense. As such, this naked assertion is belied
by the record and should be summarily dismissed under Hargrove.

1Il. PETITIONER IS NOT ENTITLED TO APPOINTED COUNSEL

Petitioner requests this Court appoint counsel for his habeas petition. Ex Parte Motion
for Appointment of Counsel and Request for Evidentiary Hearing, filed October 4, 2021
(“Motion™} at 1.

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.8. 722, 752, 111 S. Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a right

to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right to
counsel provision as being cocxtensive with the Sixth Amcndment to the United States
Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)

(entitling appointed counsel when petitioner is under a sentence of death), one does not have
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“any constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at

164,912 P.2d at 258.

The Nevada Legislature has, however, given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and
the petition is not dismissed summarily.” NRS 34.750, which reads:

A petition may allege that the Defendant is unable to pay the costs of the

proceedings or employ counsel. If the court is satisfied that the allegation of

indigency is true and the petition is not dismissed summarily, the court may

appoint counsel at the time the court orders the filing of an answer and a

return. In making its determination, the court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or
(¢) Counsel is necessary to proceed with discovery.

(emphasis added). Accordingly, under NRS 34.750, it is clear that the court has discretion in
determining whether to appoint counsel.

More recently, the Nevada Supreme Court examined whether a district court
appropriately denied a defendant’s request for appointment of counsel based upon the factors

listed in NRS 34.750. Renteria-Novoa v. State, 133 Nev. 75, 391 P.3d 760 (2017). In Renteria-

Novoa, the petitioner had been serving a prison term of eighty-five (85) years to life. Id. at 75,
391 P.3d at 760. After his judgment of conviction was affirmed on direct appeal, the defendant
filed a pro se postconviction petition for writ of habeas corpus and requested counsel be
appointed. Id. The district court ultimately denied the petitioner’s petition and his appointment
of counsel request. Id. In reviewing the district court’s decision, the Nevada Supreme Court
examined the statutory factors listed under NRS 34.750 and concluded that the district court’s
decision should be reversed and remanded. Id. The Court explained that the petitioner was
indigent, his petition could not be summarily dismissed, and he had in fact satistied the
statutory factors. Id. at 76, 391 P.3d 760-61. As for the first factor, the Court concluded that
because petitioner had represented he had issues with understanding the English language
which was corroborated by his use of an interpreter at his trial, that was enough to indicate that

the petitioner could not comprehend the proceedings. Id. Moreover, the petitioner had
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demonstrated that the consequences he faced—a minimum eighty-five (85) year sentence—
were severe and his petition may have been the only vehicle for which he could raise his
claims. Id. at 76-77, 391 P.3d at 761-62. Finally, his ineffective assistance of counsel claims
may have required additional discovery and investigation beyond the record. Id.

Petitioner fails to meet any of the statutory factors under NRS 34.750. Although the
consequences Petitioner faces are severe, as he is serving a lengthy sentence, that fact alone
does not require the appointment of counsel.

The issues in this Petition are not complex. Petitioner was able to articulate all fourteen
of them in the instant Petition, and demonstrates a clear understanding of the errors he asserts.

There has been no indication Petitioner is unable to comprehend the proceedings.

Unlike the petitioner in Renteria-Novoa who faced difficulties understanding the English

language, here Petitioner has failed to demonstrate any inability to understand these
proceedings. He does not allege difficulties with communicating in English, nor does he allege
he has not understood the proceedings to date. He did not utilize the services of a translator at
trial. _

Finally, counsel is not necessary to proceed with further discovery in this case.
Petitioner has not alleged any claim requiring additional discovery and investigation beyond
the record, let alone the necessity for counsel’s assistance to conduct such investigation.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Petitioner further asks this Court conduct an evidentiary hearing, though he does not
articulate the purpose or necessity for an evidentiary hearing. Motion at 2.

NRS 34,770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all supporting

documents which are filed, shall determine whether an evidentiary hearing

" is required. A petitioner must not be discharged or committed to the custody

of a person other than the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not entitled to relief

and an evidentiary hearing is not required, he shall dismiss the petition

without a hearing.

3. If the judge or justice determines that an evidentiary hearing is required,
he shall grant the writ and shall set a date for the hearing.
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The Nevada Supreme Court has held that if a petition can be resolved without

expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record™). “A claim is ‘belied’ when it is contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is
improper to hold an evidentiary hearing simply to make a complete record. See State v. Eighth

Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court

considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as

complete a record as possible.” This is an incorrect basis for an evidentiary hearing.”).
Further, the United States Supreme Court has held that an evidentiary hearing is not

required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S, Ct. 2052, 2065 (1994).

Here, as all of Petitioner’s claims lack merit, there is no need to expand the record.
Petitioner has failed to establish that an evidentiary hearing is warranted.
1
H
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CONCLUSION
For the foregoing reasons, the State respectfully requests this petition be DENIED.
DATED this day of November, 2021.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565 :

BY /s/JIONATHAN VANBOSKERCK

JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE'S OPPOSITION TO PETITION FOR WRIT OF

HABEAS CORPUS, was made this 8th day of November, 2021, by Electronic Filing to:

BEN NADIG, ESQ.
ben@lasvegasdefenselawfirm.com

Secretary for the Disfrict Atto; Office

IV/Gi/L1
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Electronically Filed

é 01/27/2022 1:27 PM

CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

DENA RINETTI

Chief Deputy District Attorney
Nevada Bar #009897

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702} 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

. A-21-842092-W
"S- CASE NO: C-18-334635-1

JASON J. BOLEN, aka, DEPT NO: <V
Jason Jerome Bolden, #1891927

Detendant.

ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS; AND ORDER
DENYING MOTION FOR APPOINTMENT OF COUNSEL AND REQUEST FOR
EVIDENTIARY HEARING

DATE OF HEARING: January 13, 2022
TIME OF HEARING: 8:30 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
13th day of January, 2022, the Defendant not being present, represented by In Pro Per Person,
the Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through DENA
RINETTI, Chief Deputy District Attorney, and the Court without argument, based on the
pleadings and good cause appearing therefor,

1
1
/i
/i

SCLARKCOUNTYDA NET'CRMCASEZ: 201 82330070201 §33079C-ORDR-(BOLEN, JASQN)-01 .DOCX
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IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus and the
Motion for Appointment of Counsel and Request for Evidentiary Hearing, shall be, and it 1s
DENIED for all of the reasons set forth in the State's Opposition, FINDING the following:

(1) the substantive claims were barred;

(2) the Petitioner did not suffer ineffective assistance of counsel;

(3) the State went through each claim in its Opposition, and the Court agreed with the
State's arguments; and

(4) the Petitioner was not entitled to the appointment of counsel, or an Evidentiary

Hearing.
Dated this 27th day of January, 2022

DATED this 27th day ofJanuary, 2022. . %‘ _

DISTRICT JUDGE
STEVEN B. WOLFSON 5:32 ﬁ:f’dgsm 88C3
Clark County District Attorney e
Nevada Bar #001565 District Court Judge
BY /s/DENA RINETTI
DENA RINETTI
Chief Deputy District Attorney
Nevada Bar #009897
CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 27th day of

January, 2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JASON BOLDEN #1032099
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

BY

Secretary for the District Attorney's Office

L1

2

HCLARKCOUNTY DA.I}‘E&"-‘(I'RMCASEZ"QUI 81330079201 833079C-ORDR-(BOLLEN, JASON}01.DOCX
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CSERV

Jason Bolen, Plaintiff{s)
Vs.

Nevada Department of
Correction, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-842092-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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Steven D. Grierson

CLERK OF THE COj EE
NEOJ w .

DISTRICT COURT
CLARK COUNTY, NEVADA

JASON BOLEN,
Case No: A-21-842092-W

Petitioner,
Dept. No: XV

VS,

NEVADA DEPARTMENT OF CORRECTION;
ET.AL., NOTICE OF ENTRY OF ORDER

Respondent,

PLEASE TAKE NOTICE that on January 27, 2022, the court entered & decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish te appeal. you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on February 1, 2022,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 1 day of February 2022, [ served a copy of this Notice of Entry on the
following:

M Bye-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Jason Bolden # 1032099
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

-1-
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CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

DENA RINETTI

Chief Deputy District Attorney
Nevada Bar #009897

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702} 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

. A-21-842092-W
"S- CASE NO: C-18-334635-1

JASON J. BOLEN, aka, DEPT NO: <V
Jason Jerome Bolden, #1891927

Detendant.

ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS; AND ORDER
DENYING MOTION FOR APPOINTMENT OF COUNSEL AND REQUEST FOR
EVIDENTIARY HEARING

DATE OF HEARING: January 13, 2022
TIME OF HEARING: 8:30 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
13th day of January, 2022, the Defendant not being present, represented by In Pro Per Person,
the Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through DENA
RINETTI, Chief Deputy District Attorney, and the Court without argument, based on the
pleadings and good cause appearing therefor,
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IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus and the
Motion for Appointment of Counsel and Request for Evidentiary Hearing, shall be, and it 1s
DENIED for all of the reasons set forth in the State's Opposition, FINDING the following:

(1) the substantive claims were barred;

(2) the Petitioner did not suffer ineffective assistance of counsel;

(3) the State went through each claim in its Opposition, and the Court agreed with the
State's arguments; and

(4) the Petitioner was not entitled to the appointment of counsel, or an Evidentiary

Hearing.
Dated this 27th day of January, 2022

DATED this 27th day ofJanuary, 2022. . %‘ _

DISTRICT JUDGE
STEVEN B. WOLFSON 5:32 ﬁ:f’dgsm 88C3
Clark County District Attorney e
Nevada Bar #001565 District Court Judge
BY /s/DENA RINETTI
DENA RINETTI
Chief Deputy District Attorney
Nevada Bar #009897
CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 27th day of

January, 2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JASON BOLDEN #1032099
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

BY

Secretary for the District Attorney's Office
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Jason Bolen, Plaintiff{s)
Vs.

Nevada Department of
Correction, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-842092-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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AFFIRMATION
Pursuant to NRS 239B.030

The Undersigned does hereby affirm that the preceding

NS E 0T AHM\L

(Title of Document)

24- 40 17w
filed in District Court Case number 013" 3343571

\E] Does not contain the social security riumber of any person.

-OR-
d Contains the social security number of a person as required by:

A. A specific state or federal law, to wif:

(State specific law)

-or-

- for a federal or state grant.

S B e

gnature Date

’ B. For the administration of a public program or for an application

\EXIONER TROSE

Title
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Electronically Filed
2124{2022 10:07 AM
Steven D. Grierson

CLERK OF THE COj EE
ASTA Cﬁh—"

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

JASON BOLEN,
Case No: A-21-842002-W

Plaintiff(s), Dept No: XV
ept INo:

Vs,
NEVADA DEPT OF CORRECTIONS; ELY
STATE PRISON; WILLIAM GITTERE,
WARDEN,

Defendant(s),

CASE APPEAL STATEMENT

. Appellant(s}: Jason Bolen
2. Judge: Joe Hardy
3. Appellant(s}: Jason Bolen
Counsel:

Jason Bolen #1032099

P.O. Box 208

Indian Springs, NV 89470
4. Respondent (s): Nevada Dept ot Corrections; Ely State Prison; William Gittere, Warden

Counsel:

Steven B. Wolfson, District Attorney
A-21-842092-W -1-
161

Case Number: A-21-842092-W
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200 Lewis Ave.
Las Vegas, NV 89155-2212

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis®*; N/A

**Expires I vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: October 4, 2021
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
[3. Possibility of Settlement: Unknown

Dated This 24 day of Febrary 2022.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Jason Bolen

A-21-842092-W -2
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A-21-842092-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES December 07, 2021

A-21-842092-W Jason Bolen, Plaintiff(s)
Vs,
Nevada Department of Correction, Defendant(s)

December 07,2021  8:30 AM All Pending Motions

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D
COURT CLERK: Kristin Duncan

RECORDER: Matt Yarbrough

REPORTER:

PARTIES
PRESENT: Thomson, Megan Attorney

JOURNAL ENTRIES
- PETITION FOR WRIT OF HABEAS CORPUS.. MOTION FOR APPOINTMENT OF COUNSEL
AND REQUEST FOR EVIDENTIARY HEARING

The State present via Blue Jeans.

Having been unable to thoroughly review the instant Petition and Motion, as well as the Opposition,
COURT ORDERED the Petition and Motion were hereby CONTINUED.

NDC

1/13/22 8:30 AM PETITION FOR WRIT OF HABEAS CORPUS.. MOTION FOR APPOINTMENT OF
COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

PRINT DATE: 03/16/2022 Page 1 of 3 Minutes Date:  December 07, 2021
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A-21-842092-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 13, 2022
A-21-842092-W Jason Bolen, Plaintiff(s)
Vs,

Nevada Department of Correction, Defendant(s)

January 13, 2022 8:30 AM All Pending Motions

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D
COURT CLERK: Kristin Duncan

RECORDER: Matt Yarbrough

REPORTER:

PARTIES
PRESENT: Rinetti, Dena I. Attorney

JOURNAL ENTRIES

- PETITION FOR WRIT OF HABEAS CORPUS.. MOTION FOR APPOINTMENT OF COUNSEL
AND REQUEST FOR EVIDENTIARY HEARING

The State present via Blue Jeans.

Having reviewed the Petition for Writ of Habeas Corpus, the Motion for Appointment of Counsel, as
well as the State's Opposition, and FINDING it appropriate to rule on the pleadings without hearing
any oral arguments, COURT ORDERED the Petition for Writ of Habeas Corpus, as well as the Motion
for Appointment of Counsel and Request for Evidentiary Hearing, were hereby DENIED for all of the
reasons set forth in the State's Opposition, FINDING the following: (1) the substantive claims were
barred; (2) the Petitioner did not suffer ineffective assistance of counsel; (3) the State went through
each claim in its Opposition, and the Court agreed with the State's arguments; and (4) the Petitioner
was not entitled to the appointment of counsel, or an Evidentiary Hearing,

The State to prepare the written Order. COURT ORDERED a status check regarding the submittal of
the written Order, was hereby SET on this department's chambers calendar.

PRINT DATE: 03/16/2022 Page 2 of 3 Minutes Date:  December 07, 2021
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A-21-842092-W

NDC

1/27/22 (CHAMBERS) STATUS CHECK: SUBMITTAL OF THE WRITTEN ORDER

CLERK'S NOTE: A copy of this minute order forwarded to the Petitioner through U.S. Mail: Jason
Bolen #1032099 [Ely State Prison P.O. Box 1989 Ely, NV 89301]. (KD 1/13/2022)

PRINT DATE: 03/16/2022 Page 3 of 3 Minutes Date:  December 07, 2021

165



Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated March 4, 2022, 1, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing

is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 165.

JASON BOLEN,
Plaintiff(s), Case No: A-21-842092-W

Vs, Dept. No: XV

NEVADA DEPT OF CORRECTIONS; ELY
STATE PRISON; WILLIAM GITTERE,
WARDEN,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 16 day of March 2022.

Steven D. Grierson, Clerk of the Court

Mm\xw

Heather Ungermann, Deputy Clerk




