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V.
THIRD CLAIM OF RELIEF

(breach of contract)

35. Plaintiff repeats and realleges paragraphs | through 34 angd incorporate them jnto

this claim as if fully plead herein,

36. Plaintiff and Defendants REGINA McCONNELL, ESQ. z}md McCONNELL
LAW, LTD. entered into a contract wherein Defendants REGINA MchNNELL, ESQ. and
McCONNELL LAW, LTD. agreed to perform legal services on Plaintiff's behalf.

37, Defendants REGINA McCONNELL, ESQ. and McCONNELL LAW, LTD.

H

breached the contract in several respects, including, but not limited to:
a. Failing to maintain a level of competence expected of a licensed attorfiey;
b, Fatling to properly review a legally binding docun?ent before Plaintitt

signed such document; and
]
|

c. Failing to give informed advice to Plaintift. '

38.  Defendants REGINA McCONNELL, ESQ. and McCONﬂIELL LAW, L'I‘D.J’

breach of the contract has caused Plaintiff both incidental and consequential damages in excéss
&

of $10,000.00. |

39, It has become necessary for Plaintiff to retain the servicesgof attorneys to
|

:

prosecute this action.
1
{i

1
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VI

FOURTH CLAIM OF RELIEF

(Civil Conspiracy)

40. Plaintiff repeats and realleges paragraphs 1 through 39 and incorporate them jnto

this claim as if fully plead herein. |

41.  Defendant SARAH and her representatives, Defendants SHELLEY BOOTH
COOLEY, ESQ. and THE COOLEY LAW FIRM, acted in concert to in enttonally defraud
Plaintiff into signing the legally binding Decree of Divorce with terms tth were not agreed {o.

42. SARAH and her representatives, Defendants SHELLEY éOOTH COOLEY,

ESQ. and THE COOLEY LAW FIRM, had no intention of abiding to th(%,

outlined in the MOU.,

43, As a direct and proximate result of the aforementioned conduct of SARAH and
her representatives, Defendants SHELLEY BOOTH COOLEY, ESQ. and THE COOLEY LAW

FIRM, Plaintiff has suffered financial damages and loss, and will be forced to continue to suffer

financial damages and loss in order to rescind the fraudulent terms of the
VIIL
FIFTH CLAIM OF RELIEF
(breach of contract)
44, Plaintiff repeats and realleges paragraphs 1 through 43 ang
this claim as if fully plead herein.

45, Plaintiff and Defendants SARAH, SHELLY BOOTH CO(

agreed upon termg as

Decree of Divorce,

] incorporate them into

DLEY, ESQ., and THE

COOLEY LAW FIRM entered into a contract wherein Defendants agreed that SARAH would

|
NOT receive survivorship benefits under Plaintiff’s PERS account, as outlined in the MOU.
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46. Defendant breached the contract in several respects, inclu ding, but not limiteli to:

a. Drafting the Decree of Divorce, which contained terms that SARAH

would be entitled to survivorship benefits under Plaintiff’s PERS accounjﬁ;

b. Submitting the Decree of Divorce so that its terms!become legally

enforceable;

c. Seeking to enforce the survivorship benefit from the Decree, despite Heing

contradictory to the agreed upon terms of the MOU.

47, Defendant breach of the contract has caused PEaintiffboth incidental and

consequential damages in excess of $10,000.00.

48. It has become necessary for Plaintiff to retain the services of attorneys to

prosecute this action.

WHEREFORE, Plaintiffs respectfully pray that they have judgment against Detendaht as

follows:
1. All consequential and incidental damages incurred by Plaintiff:
2. Past and future general damages in excess 0f$10,000.00;7
3. Past and future special damages in excess of $10,000.00;
4, Reasonable attorney fees;
5. Costs associated with prosecuting the matter; and
6. For such other relief as this Court deems proper.
14/
"
11
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Dated this 13th day of May, 2020.

COMPLAINT - 10

COHEN|JOHNSON[PARKER|[EDWARDS

/s/ James L. Edwardy, Esq.

JAMES L. EDWARDS| ESQ.
State Bar No. 4256
ADAM C. EDWARDS| ESQ.
State Bar No.: 15405
375 E. Warm Springs Rd., Suite 104
Las Vegas, NV 89119
Attorneys for Plaintiffs
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identification, and did sign the foregoing Marital Settlement Agreement as
agreement with its terms,

SARAH ROSE did appear before me on the date set forth befow, provided appropri
}idmowledgement $

before me

SUBSCRIBED AND SWO

PLA 003
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DECD

THE COOLEY LAW FIRM
Shelly Booth Cooley

Nevada State Bar No. 8992

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone Number: (702) 285-4505
Facsimile Number: (702) 645-9924
E-mail: scooley@cooleylawlv.com

Attorney for Defendant,
SARAH JANEEN ROSE
DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
DAVID JOHN ROSE, Case No. D-17-547250-D
Dept No. L
Plaintiff,
Vs, |
Date of Hearing: N/a
SARAH JANEEN ROSE, Time of Heaxing: N/a
Defendant.

STIPULATED DECREE OF DIQ_} ORCE

The above captioned matter having come i)efore this Hoporable

Court upon the Complaint for Divorce of the PlFintiﬂ", DAVID| JOHN
I

ROSE, represented by his counsel of record, Regina M. McConnéll, and

McConnell Law Group, Ltd., and Defendant, sm JANEEN|ROSE,

Cate Number: D-17-547260-D DEFQ054
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marital waste claims, alimony and attorneys’s fee_ia and costs as ifx

memorialized by the Memorandum of Understand}ing, a copy of which is

attached hereto as Exhibit “B.”

A. Child Custody

The parties’ have resolved their child custod?y issues by its gntry of
the Stipulated Parenting Agreement filed 10/30/2b17, a copy of which is
attached hereto as Exhibit *“A.” The terms of 1:h¢li Stipulated Patenting
Agreement are ratified, confirmed, and approved:, by the Court|at this

time, and the same is incorporated into this Decreée of Divorce asithough

the same were set forth in this Decree in full.

IT 1S STIPULATED and THEREFORE ORDERED, ADJUDGED
AND DECREED that the parties shall abide by Judge Moss’ Mutual
Behavior Order, a copy of which is attached herefo as Exhibit “C,” the

terms of which are ratified, confirmed, and approved by the Court at this

time, and the same is incorporated into this Decree of Divorce as|{though

the same were set forth in this Decree in full.

IT IS STIPULATED and THEREFORE ORDERED, ADJUDGED

AND DECREED that the family dog, Abby, shall travel with the dhildren

between homes, once SARAH JANEEN ROSE hasg her own residence. If

Page 5 of 39
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each of them, are hereby placed on notice that tﬂe terms of the
Convention of October 25, 1980, adopted by the 14tL Session of the
Conference on Private International Law apply if a parent abd

wrongfully retains a child in a foreign country as follows:

the jurisdiction of the court without the conﬁent of either tﬂé

court or all persons who have the right to cusiiody or visitati

is subject to being punished for a category D felony as provide

in NRS 193.180.

E. Pursuant to provisions of NRS 125C.0045(7), the parti

Section 8: If a parent of the child lives in a f‘reign country or

has significant commitments in a foreign country:

(2) The parties may agree, and the court shall include in the
order for custody of the child, that the United States is the

country of habitual residence of the child fot the purposes

applying the terms of the Hague Convention as set forth in

Subsection 7.

(b) Upon motion of the parties, the court may‘ order the parent
to post a bond if the court determines that the parent poses gn

imminent risk of wrongfully removing or concealing the chil
outside the country of habitual residence. The bond must be |
an amount determined by the court and m %ybe used only
pay for the cost of locating the child and retur

habitual residence if the child is wrongfully removed from
concealed outside the country of habitual regidence. The fa
that a parent has significant commitments ina foreign count
does not create a presumption that the ‘}yarent poses g
imminent risk of wrongfully removing or concealing the ¢hil

F. Theparents understand and acknowled:ge that, pursuan
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LILY PAIGE ROSE, such that DAVID JOHN ROSE will clain

n LILY

PAIGE ROSE in odd years and SARAH JANEEN ROSE will claifa LILY

PAIGE ROSE in even years. ?
IT IS STIPULATED and THEREFORE OBjDERED, ADJU
AND DECREED that the Court shall retain jurisdiction of the part
the subject matter hereof for the purpose of makmg such oth
further orders as relates to the support and maibtenance of ths
children of the parties as to the Court may seem meet and prop
time to time hereafter during the minority of said{ children.
NOTICE IS HEREBY GIVEN that the fo]lo;wing statutory
relating to child support are applicable to DAVle JOHN RO

SARAH JANEEN ROSE:

IDGED
iesand
er and

minor

hy from

notices

BE and

1)  Pursuant to NRS 126B.095, if an instaliment of an

obligation to pay support for a child becomes delinquent in the
owed for 1 month's support, a 10% per annum peﬁﬂty must be 2

the delinquent amount.

hrmount

dded to

2)  Pursuant to NRS 1256B.140, 1f' an installment of an

obligation to pay support for a child becomes delif'xquent, the cou

rt shall

determine interest upon the arrearages at a rate gstablished purguant to

NRS 99.040, from the time each amount became due. Interept shall

Page 18 of 39
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restore her maiden name: SARAH JANEEN WOODSALL, and/or ret;
married name: SARAH JANEEN ROSE. |
H. Tax Provisions: '

IT IS STIPULATED AND THEREFORE ORbERED, ADJU;
AND DECREED that SARAH JANEEN ROSE an(li DAVID JOHN
shall file separate tax returns beginning with the !calendar year d
Each party will report their ownindividual employxi&:e nt earnings, i

gains and/or deductions arising from the assets and debts awaj

nin her

DGED,
ROSE
f 2018.

ncome,

rded to

them herein, and the parties agree to indemnify and hold harmless the

other from any tax penalties or interest related to their individ
obligation. Should there be any corrections to any previous tax x
then each respective party shall be solely responsible for any po
any liability resulting from that party’s respectiv? income.

IT IS STIPULATED AND THEREFORE O | ERED, ADJU

AND DECREED that DAVID JOHN ROSE and S JANEEN

il tax
eturns,

rtion of

DGED,

ROSE

hereby elect to have the division of their maritial estate treated as a

non-taxable transfer between spouses.

" NOTICE IS FURTHER GIVEN that under Circular 230 Displosure:

To ensure compliance with United States Treasury Department

Regulations, the parties are advised that, unless otherwise expressly

Page 28 of 39
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indicated, any federal tax advice that may be in this Decree of Div,

hree, or

which otherwise may pertain to this Decree of Diyorce and/or any issue

that may be incident to the parties’ divorce or their marriage fo each

other, including any documents attached to this Decree of Divorcs, is not

intended or written to be used, and cannot be used, by anyone

for the

purpose of avuiding penalties under the Internal Revenue (jode or

promoting, marketing or recommending to another party any tax-related

matters that may be addressed in this Decree of Divorce or otherwise.

IT IS STIPULATED AND THEREFORE ORDERED, ADJUDGED,

AND DECREED that the parties further admit dnd agree that

pach of

them has had the opportunity to discuss with inde]:éendent tax counselors,

other than the attorney of record in the divorce action filed pertajning to

the parties, concerning the income tax and estate tax implicatigns and

consequences with respect to the agreed upon diviision of properties and

indebtedness, and SHELLY BOOTH COOLEY, and THE COOLEY LAW

[
FIRM and REGINA M. MCCONNELL and MCCONNELL LAW, LTD.,

t

were not expected to provide and, in fact, did x*ot provide tax advice

concerning this Decree of Divorce,
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IT IS STIPULATED AND THEREFORE ORbERED, ADJUDGED,

AND DECREED that except as otherwise speciﬁ%d herein, any jand all
property acquired, income received or liabilities incurred by eithe& of the
parties hereto, shall be the sole and separate péroperty of the|one so
acquiring the same, or the sole liability of th"e one 8o incurring the same.
Each of the parties hereto respectively grants to tlée other all such future
acquisitions of property as the sole and separate éproperty of thg one so
acquiring the same and holds harmless and agrees to indemnify the other
party from any and all liabilities incurred.
J.  RIGHT TO DISPOSE OF PROPERTY BY WILL
IT IS STIPULATED AND THEREFORE ORDERED, ADJUDGED,
AND DECREED that DAVID JOHN ROSE and SARAH JANEEN ROSE
shall each have an immediate right to dispose of br bequeath by|will his
or her respective interests in and to any and all prt?perty belonging to him
or her from and after the date hereof, and that suj:h right shall extend to
all of the aforesaid future acquisitions of prop?erty as well as to all
property set over to either of the parties heretg under this Dgeree of

Divorce.
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herein above specified in this Decree of Divorce within ten (10)
|

| to the said property hereby conveyed and/or tran#ferred to the other as

days of

presentation of same for such signature, Shouid either party|fail to

execute any of said documents to transfer interest to other, thén it is

agreed that this Decree of Divorce shall constitu@:e a full and edmplete

transfer of the interest of one to the other, as herein above providgd, it is

further agreed that pursuant to NRCP 70, the Cle;rk of the Court, shall

H
i

be deemed to have hereby been appointed and eimpowered to dign, on

behalf of the non-signing party, any of the said documents of transfer

which have not been executed by the party otherwise responsible for such,

and it is further agreed that this Agreement shall constitute and
as such properly executed document and the County Agsessor and

Recorder and any and all other public and private officiale are
|

hperate
County

hereby

authorized and directed to accept this Decree of Divorce, or a properly

certified copy thereof, in lieu of the document regdlarly required for such

H
H

conveyance or transfer.

SEL

|
N. ACCEPTANCE OF DECREE AND ADVIDE OF COUN

1T IS STIPULATED AND THEREFORE O#DERED, ADJUDGED

AND DECREED that DAVID JOHN ROSE and SARAH JANEEN ROSE

agree that they each have had a reasonable opportunity to seek the advice

|
Page 33 of 39
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of independent counsel and to obtain adequate anh sufficient knd

of the extent and approximate present value of thp community p
|

wledge

roperty

and separate property of the other, and to the extipnt. of having declined

to examine and/or investigate further, have thereb}ir waived and do

waive and relinquish the right to do so. |
IT IS STIPULATED AND THEREFORE OIiDERED, ADJU

AND DECREED that DAVID JOHN ROSE and SARAH JANEEN

hereby

'DGED

ROSE

further acknowledge that each party has become sufficiently acquainted

with the other’s earnings, property and financial o&ﬁgations listed
|

herein,

and, to the extent requested, have had a reasonable opportunity tq obtain

knowledge of the property and financial obligations of the com

and/or of the other party, and to the extent that they have not

munily

pvailed

themselves of the opportunity to obtain such knowledge, each party

expressly waives the right to further disclosure t;hereof; that they each

have ascertained and weighed all of the t{acts, conditior

circumstances likely to influernce their judgement herein; that all

s and

matter

embodied herein, as well as all questions pert'u}%ent hereto haye been

satisfactorily explained; they that have ind:ividually given due

consideration to such matters and questions; that, iindividua}_ly, eadh party

|

clearly understands and consents to all of the provisions herein; that each
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party freely, voluntarily, without duress, and wit# full knowledg
consequences thereof, have waived their rights aq described herd
that each party voluntarily and expreasly waive?e any right to
disclosure of the property, earnings and fina Scial obligation
community or the other party beyond the disclosur'ls already provi
contained herein. .

IT IS STIPULATED AND THEREFORE ORJEDERED, ADJU
AND DECREED that DAVID JOHN ROSE and SARAH JANEEN
further acknowledge that the parties’ counsel haive undertaken
discovery nor investigation to determine or conﬁ.rr%n the nature, eX
valuation of the assets and obligations of the con#munity and/or
party. DAVID JOHN ROSE and SARAH JAL\fEEN ROSE 4
indemnify and hold Counsel harmless from liability relating
valuation of community and/or separate propert:ﬁebts and/or ths

division of property and debts. DAVID O ROSE and

L
|

p of the
in; and
further

of the

Hed and

DGED,
| ROSE
neither
tent, or
of each
gree to
to the
b herein

SARAH

JANEEN ROSE also acknowledge and agree f;hat each of them has

independently obtained sufficient information necessary for ¢
individually determine, to their satisfaction, thefnature, extent
valuation of the subject property and debts. SARAH JANEEN

further acknowledges and agrees that he has not relied
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obligation, liability, act or omission assumed by the other par

ty, the

responsible party will, at his or her sole expense, defend the ilrnocent

party against any such claim or demand, and he 'or she will inds

defend and hold harmless the innocent party.

IT IS STIPULATED AND THEREFORE ORDERED, AD

pmnify,

GED,

AND DECREED that if any joint debt, obligation, li:ability, act or ofnission

creating such liability has been omitted from thisi Decree of Divo
is subsequently discovered, either party may pet%,ition the Court
allocation of that debt, obligation, liability, or liah?ility arising frq
act or omission.

P. ENOWLEDGE AND DISCILOSURE

I'T IS STIPULATED AND THEREFORE ORDERED, ADJU
AND DECREED that DAVID JOHN ROSE and SARAH JANEEN
each acknowledge that he or she has full knowledgf—i-. of the assets, fi
gtatus and possibilities of inheritance of the other at the time

|

Decree of Divorce. |

IT IS STIPULATED AND THEREFORE OﬂDERED, ADJU
AND DECREED that DAVID JOHN ROSE and SARAH JANEEN
each warrant that he or she has made full discloa;%ure of all the g

the parties hereto. Should it be found that there iexist other conj
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assets which have not been disclosed and stated in this Decree of Divorce,

either party may move the court for a partition of such asset(s)
time hereafter. With respect to this paragrapFn, each party

specifically waives any and all limitation periods for the bringin

at any
hereto

p of an

action to partition such undisclosed asset(s) and further spedifically

stipulates that the failure to disclose such asset(ds constitutes extrinsic

fraud, which will invoke the jurisdiction of the court to partitign such

undisclosed asset(s) at any future time.

Q. ENTIRE AGREEMENT |
IT IS STIPULATED AND THEREFORE ORDERED, ADJU

DGED,

AND DECREED that DAVID JOHN ROSE and SARAH JANEEN| ROSE

expressly agree that this Decree of Divorce constitutes a just an

distribution of the community assets and liabilities as they are

today and amply addresses the contingencies shquld there exist
;

omitted herefrom. DAVID JOHN ROSE and SARAH JANEEN
i

1 equal
known

assetls

ROSE

further expressly agree that this Decree of Divox%ce contains thd entire

agreement of the parties on these matters, sup#rseding any p

revious

agreement between them. No other agreement, fstatement, or promise

made on or before the effective date of this Decr}ee of Divorce hy or to

either party or his or her agent or representative will be binding on the
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CLEE OF THE C
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THE COOLEY LAW FIRM
Shelly Booth Cooiﬁy

Nevada State Bar No. 8992

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone Number: (’702) 265-4505
Facgimile Number: ( 02} 645-9924
E-mail: scooley@cooleylawlv.com

Attorney for Defendant,
SARAI'Y ROSE _
DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
DAVID ROSE, Case No. D-17-547250
) Dept No. [
Plaintiff,
vs.
SARAH ROSE,
Defendant,

STIPULATED PARENTING AGREEMENT
COME NOW the parents, SARAH ROSE (*"MOTHER”"} and DAVID ROSE
(“FATHER™} (hereinafter collectively sometimes referred to ag the “parents” or the

“parties,” and individually sormetimes refemred to as .2 “paz]"ent” or a “party”),
personally, and hereby stipulate and agree as follows: |

The parents have discussed between themselves and =Lawe agreed to this
Parenting Agreement. The parents further recognize that it may* be necessary for the
terms and conditions of this Parenting Agreement to be suppleiinented orrevised as
the needs of the children and/or the circumstances of the pii.rcnts change. The
parents agree that any such revisions shall be in writing, signeg, and dated by both
parents, However, the parents understand that such agreed ;‘upon revisions and
changes do not modify this Court Order. Inthe eventa controvlarsy arises, and until

|
this Order is modified by the Court, this Order of the Court shal} remain in full force|

H
H '

i

Ceasa Number: D-17-547250-D
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and effect, and the parents are encouraged to resolve the controyersy themselves ot

seek mediation prior to initiating firther Court proceedings an
1t is the intent of the parents, SARAH ROSE, the natural
ROSE, the natural fatber, to make every effort to mainta

unhampered contact between their minor children, DAVID JAMES ROSE, date of]

birth: 04/12/2007; CARSON DAVID ROSE, date of birth: 04/1
PAIGE ROSE, date of birth: 05/24/2011, and the other parent.

i hearings.
nother, and DAVID

in free access and

2/20017; end LILY]|
‘Neither parent shall

do anything which may estrange the children from the other parent or impair the

natural development of the children’s love and respect for the

parents understand that parenting requires the acceptance of mutual responsibilities

other parent. Both

and rights insofar as the children are concerned. Each parent agrees to communicatd
and cooperate with the other parent with respect to all matters relating to theit

children. The parents understand and agree that the best interests of their childreg

will be served by the parents continuing to openly and freely comnmunicate with each

other in & civil manner and to cooperate with each other in rajsing their children.

The parents further agree that itis their intent to be and ,&erve as “co-parents

insofar as the raising of their children are concerned. In establishing such a cq
parenting errangement, the parents acknowledge and agree to comply with and abide
by the following key principles of co-parenting:

].  Both parents will continue to be fully involvipd in making majd
decisions about their children’s health, education, welfere, algld religion.

2.  The parents will not place their children bet}uecn them and thejr
conflicts. The children are to be raised jointly by the parentsgand the parents agrge
to do s0 as two business-like partners. As such business part:r}ers, when it comes o

the children, they agree to be cordial with each other and wor#( out their differences
!

-

in 2 fair and equitable manner.
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3. Both parents view themsslves as having a t'an;‘ﬁly. Neither shall pe

deemed to have g lesser relationship with the children due. to eny labels

Agreement may establish concerning custody and visitatioh. Bach has & fi
home and each is entitled to make decisions and have a ijfestyle of which
children will be a part when they are in that home. Neithm% parent shall interfi
with the other parent’s lifestyle and home life, and to thefcontrary, each p
agrees to support the other in relation to the children. i '

4. The parents agree that the children shall never t;e, put between the

parents in making a joint decision. Decisions shall be made by the parents toge

5. The parents agree that communication between them regarding their
children is essential. The parents will regularly discuss their children’s n
activities and conditions. The parents also will keep each oth¢r fully informed ab
significant events in their children’s lives. |

6. The parents will be jointly responsible for raising their children and
will work together to share fairly in their children’s expenses (which does not
necessarily mean 50-50), living arrangements (which doesu{%t necessarily mean S0-
50), and care. Both parents will take part in school iconferences, doct:ﬁs
appointments, religious education, etc. !

7.  Both parents acknowledge that they each valu¢ and respect the other
parent as a co-parent, regardless of their other differences. Hach parent also agrees
that it is essential for the children to have access to and involvement with boath

pareats.
8.  Finally, both parents agree that should differences arise between them,

every attempt will be made to work such differences out in a fair and equitalile

manner, before resorting to legal action.
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Each parent shall be responsible for keeping themselver apprised of school,

athletic, and social events in which the children participatc.iNeimer parent shal

e

prevent the children’s participation in extra-curricular activitigs. Both parents ma

participate in schoo! activities for the children such as open house, attendance at af

123

athletic event, etc. 5
Each parent is to provide the other parent with the aictl'ress and telephon

[

number at which the minot children reside, and to notify the other parent within 3
days prior to any change of address and provide the telephon& oumber asseon as it
|

is assigned.

LY

Each parentis to provide the other parent with a travel itijncmry andtelephon
numbers at which the children can be reached whenever they will be away from the
i

parent's home for a period of 48 hours or more. ‘

Each parent shall be entitled to daily, reasonable telephone communicatiop

with the children on any day that the parent daes not have custody of the childr
Said calls shall be initiated by the parent seeking to contact the children. Ea
parent is restrained from unreasooably interfering with tl:;‘e children’s right
privacy during such telephone conversations. Moreover, ﬁtuing cach parentls
custodial time periods, the minor children may initiate and s‘tiall have unhamperefd
contact and access to the other parent and all extended fam.iiif members, including
but not limited to telephone calls, correspondence and noﬁce@s.

The parents will consult with each other hefore enrolli g the minor children
in any extracurricular activities. For those activities that would require the mingr
children to participate in them during the other parent’s custedial time, thoge
activities must be agreed to in advance by the parents, before %mlling the children

in the extra—curricular activity.
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I. PHYSICAIL CUSTODY PROVISIONS: ’

PHYSICAL CUSTODY: IT IS STIPULATED and THEREFORE
ORDERED, ADJUDGED AND DECREED that the partjja shall shere Joipt
Physical Custody of the children. MOTHER shall have custody of the childrgn
from Wednesday after school (or at 3:00 p.m. if school is rﬂo in session) throu
Sunday at 11:00 a.m. FATHER. shall have castody of the children from Sunday ht
11:00 am. through Wednesday after school (or at 3:00 p.m. if school is not {n
session). The parents agree to be flexible and to cooperate ir} good faith with each
other with regard to their custodial time with the children.

II. HOLIDAY PROVISIONS:

IT IS STIPULATED and THEREFORE ORDERED, ADJUDGED
DECREED that the parents shall abide by the following holiday visitation schedule,
which shall take precedence over, but not breal the continuity of, the re
visitation schedule and shall be defined as follows:

HOLIDAY ODD EVEN
YEAR YEAR
Martin Luther I's’.m%1 Jr.'s Bu’thda% This holiday Father Mother
sha onday in Japuary -
and shall begln at3: 00 p m. {or recéss of schoo!)
on the Priday _i)recedmg e holiday weekend and ,
continues witil 9:00 am. (or retarn to school) on
the first weekday following the holiday. ;
Premd D Tins holiday shall be defined as | Mother | Father
in February and shall begin at !
3: 00 m ﬁr mceSS of school) on the Friday i
Breccding e holid wcc kend and continues notil ;
or rctum school) on the first weekday i
fol!owmg !
East% gly Thls hohday shall be bcg}.n the Father Mother
rior to Easter Sunday at 7:00
shall con ude the following Monday at 00 am. |°
Mother’s ?g}: Mother's Day shall be. deﬁned as Mother Mother
€ second Sunday in May and shall Sunday
at 9:00 a.m. and concludé the momm ollowing
Mother’s Day at 9:00 a.m. (or retum fo school) |
Mcmug% Dal% This holiday shall be defined as the Mother Father
ast Monday In May and shall begin at 3:00 p.m. ;
Page 6 of 13
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when sehool recesses for Winter Break (or 3:00
p-m, if the children are not in school) and continue
until the midpomt of Winter Break. If the midpoint
falls on December 25", the parties shall exchange
the children on December 26 at 10;00 am. The
second genod shall commence on the midpoint of
Winter Break at 10;00 a.m. and continues until
school is scheduled to resume (or 9:00 2.m. if the
children are not in school).

Chi[dreg;'s B%%ﬁ*s: The children’s birthdays
shall be defined 8s beginning on the day of the
hirthday at 9:00 a.m. and concludes the following
day at 9:00 a.m.

First Period/Christmas Day (December 25th) Mother Father
Second Period/New Year's Day (January 1* Father Mother
Father

Mother

Parents’ Bi g: The children shall reside with
cac Ea_ren on his/her birthday on the individual
day at 9:00 a.m. and concludes the moming =
following the individual day at 9:00 a.m, Father’s
llzv%hday is May 26". Mother's birthday is August

Vacations: Each parent shall be ¢ntitled to 14 days
of vacation time muall¥, vpon 30 days written
notice to the ather parent. In the event that the
parents’ schedule conflicting vacations with the
minor child, Mother’s plans shall be grven pnonty
in even-numbered years and Father's plans shall be
given priority in odd-numbered years. Neither
parent shall schedule vacation time during the
other parent’s holiday time or during time the child
is scheduled to be in school.

|

IT IS STIPULATED AND THEREFORE ORDERED, ADJUDGED ajd
DECREED that any holiday, break or special occasion not siwciﬂcaﬂy mention;
in this Decree shall be celebrated with the parent who is reghlarly scheduled to be

with the minor children on that day.

IT IS STIPULATED AND THEREFORE ORDERJ?D, ADIUDGED agd
DECREED that ifeither parent is required to work during their designated holidyy
visitation time, the other parent will be entitled to have the children during the tishe

the other parent is working, without penalty to the working i)arent.

Page Bof 13
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IT IS STIPULATED AND THEREFORE ORDERBD, ADJUDGED azdd

DECREED that the parents shall be flexible and act in &md faith so that th

children may participate in social activities (i.e., weddi{:gs, finerals, family

reunions, birthday parties, etc.) during the other parent's custodial time.

IT IS STIPULATED end THEREFORE ORDERED, ADJUDGED AND
DECREED that the parents understand and agree that the;? custody and holidgy
visitation schedule may be modified atany time by mutual agrf’_aementof the parentg,
and the parents will endeavor to work together with respect tQ custody of the mingr
children in a manner which best serves the children's intcresté;. Such revisions shdil
be in writing, signed and dated by both parents. However, bqth parents understarjd
that the agrecd upon changes do not modify this Court Oi—der. In the event pf
controversy, this Order of the Court will remain in full force and effect until

modified by the Counrt.

IT IS STIPULATED and THEREFORE ORDERED, ADJUDGED AND
DECREED that the parties understand and agree that the children shall continue o
be able to participate in all extra curricular and sports activitles in which they haye
already been participating. The parents will cooperate rega:jding transportation fo

ensure that their children will continue to participate in a]él extra curricular and

sports activities in which they have already been participatifxg.

IT IS STIPULATED and THEREFORE ORDE , ADJUDGED AND
DECREED that neither parent will sign the children up for any new extra-curriculpr
activities that will infringe upon the other parent’s scheduled lime with the childrep,

: :
without the written consent of the other parent, before enrolling the children in the

extra-curricular activity.
IT IS STIPULATED and THEREFORE ORDEREIL. ADJUDGED

DECREED that the parents agree that they will consider the children’s wishes and

input with regard to the children’s participation in extra-curﬁcular activities.
i

Page 9 of 13

w

DEF(1102

APPX

0545




MO0 =3 O b B e e

NNNNMNNNNv—p—-—-——r—-—v—-—«r—-w
m-am\n_nunawc\am-qo\m-huwv—-c

NOTICE IS HEREBY GIVEN that the following statutory notices relatin
to custody are applicable to FATHER and MOTHER: |
A.  Pursuant to EDCR 5.301, the parties, and each of them, are hereb

placed on notice of the following:

All lawfyerg and litigants possessing knowledge of matters being
heard by the family division are prohibited from: = |

{g} Discussing the issues, proceedings, pleadings, or papers on

file with the court with any minor child; )
“(b) Allowing any mitnor child to review any su proceedings,
pleadings, or papers or the record of the ;-occcdmﬁs before the court,
whether in the form of transcripts, audio, or video lrecordings, or
otherwise; .
(cL Leaving such materials in a place where lit is likely or
foresecable that any child will access those materials; or .
(dl Knowingly permitting any gther person to do any of the things
enumerated in this rule, without written consent of the parties or tie
%enmssmn of the court. .
S Pursuant to NRS 125C.006, the parties, and each of them, are herely

placed on notice of the following: j

order, ?udgment ot decree of a court and the custodial parent intends to
relgcate his or herresidence toaplace outside of this Stateorto a Elace
within this State that is at such a distance that would substan all%
impair the ability of the other parent to maintain 2 me
relationship with the child, and the custodial parent desires to take the
child with him or her, the custodial parent shall, before relocating:
(a)  Attempt to obtain the written consent of the noncustodial parent
to relocate with the child; and ) .

If the noncustodial parent refuses to give that cousent, petiton

& court for permission to relocate with the child.

i
1. If primary physical custody has been wtablishe;il{pursuant to an

2. The_court may award reasonable attorey's fees, d costs to the
custodial parent if the court finds that the noncustodial perent refused
1o consent to the custodial pareat's relocation with the child:
a)  Without having reasonable grounds for such sal; or
For the purpose of harassing the custodial parent.
|

3. A parent who relocates with a child pursuant to this section without
the written consent of the noncustodial parent o1 the permission of the
court is subject to the provisions of NKDS 200.359.

i
C.  Pursuant to NRS 125C.0065, the parties, and each of them, are hereby

placed on notice of the foltowing:

judgment or decree of a court and one parent intends o relocate his or

i dlace within this

1. If joint physical custody has been established pursyiant to an order,
er residence to a place outside of this State orto e

Page 10 of 13
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(bg Upon motion of the parties, the cou:t may order the pasent to post
ond xf the court deterniines ‘that the arent goses an :mmment sk
of wrtgzzf; Xaremovmg or concualmg e child outside the country of
habi nce. The bond must be in an amount defermin Iirth
court and may be used oniy topay for the cost of lo the child and
retumef him to his hab residence if the chil :s wrongfully
removed from or concealed outsids the country of haljitual redidence.
The fact that a parent has significant commitmérits in a foreign count
does not create a presumption that the parent poses mh imminent ris
of wrongfully rernoving or concealing the c:lnlp

F.  Theparentsunderstand and acknowledge that, gilursuant to the terms pf
the Parental Kidnaping Prevention Act, 28 U.S.C. §1738A, d.nd the Uniform Child
Custody Jurisdiction and Enforcernent Act, NRS 125A.005, et seq., the courts pf
Nevada have exclusive modification jurisdiction ofthe custody, visitation, and child
support terms relating to the child at issue in this case soglong as either of the
parents, or the child, continue to reside in Nevada.

G. The parents acknowledge that the United Staﬁes is the country

Nevada is the State of habitual residence of the minor child herein.

The above STIPULATED PARENTING AGR.EEM]E#NT reflects the rights
and obligations of each parent as they pertain to the legal and physical custody pf
the parents’ minor children. The parents hereby agree to fully comply with the same;
and in witness whereof, the parents hereto have hereunto lzet their hands te this
STIPULATED PARENTING AGREEMENT the year and diata written below eath
parents’ respective signature. |

IT IS STIPULATED and THEREFORE ORDEREIIZ' ADJUDGED A
DECREED that, by and between the partics hereto, that th% above and foregoi
STIPULATED PARENTING AGREEMENT is acceptable tp the parents, is fair, is

in the children s best interest; and the parents respectfully reqbest the Court to adopt
i
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and ratify the same, and to enter the said STIPUﬂ‘ATED PARENTI]
AGREBEMENT as the Order of this Court in any divorte proceeding filed
terminate the parties’ roarriage. ;

IT IS SO AGREED by the undersigned this day of July, 2017,
o ARAH HOSE

NG

to

Defendant

COOLEY. LAWE

""" McCQNNELL LAW, LTD.
%‘W’\ cCVh—nuLQ/

mM McConnell N

NevadaB 0. 8992 Ne.va a Bar No. 8029
10161 Park Run Drive, Suite 150 9017 8. Pecos|
k;sVegasthDva £1L iAI?dmo
orneys for Defendan Ome
SARAH ROSE DAVID ROSE
i
IT IS SO ORDERED this dayof __ OCT 2? 07 2017
Respectfully Submitted:
THE COOLEY LAWFIRM ./ Shode of Mond\

0. 8992
10161 Park Pun Drwc Suite 150
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SARAH ROSE did appear before me on the date set forth below, provided appropriate
d

identification, and did sign the foregoing Marital Settlement Agreement as acknowledgement ay

agreement with its terms.

before me ] |
D e T DU

X HONDA K FORSBERG
Public, State of Nevads

SUBSCREBED AND SWO

ATy
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DUTTIICT

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ALY DEVILION, DRPT (
433 Slordh P Faed
A3 VEOAL NV IHM Jam

DISTRICT COURT

CLARK COUNTY, NEVADA
FAMILY DIVISION |
i
. ' , ' |
Plaintiff, Case No: E
Vs, Dept No: I :
Defendant. :
|
i
BEHAVIOR ORDER :

|
The parties are hereby ORDERED o do, or not to do the following
in this Order:

1. No abusive contact (foul language, name calling, ¢tc.) includipg

s Ay sthted

telephone calls, voicemails, letters, email, texts, all forms o} social media, ltc., to

the other party or to the child(ren).

2. Avoid any unnecessary contact with the other part}jr's “signiﬁt}ant other”

and friends not in common with you and do not initiate conf&ict.s with them

i

3. No unnecessary contact with other people associattjbd with or £o th

{
other party for purposes of discussing court proceedings or making

negative/disparaging allegations against the other party (this !includcs al

!
social media). :

w

formsiof
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8. Pursuant to EDCR 5.301, you will not discuss anyt of the court issueh

proceedings with the minor children; this includes showing them any part of the

pleadings or attachments/exhibits (including audio and video) thereto; you wili

take every precaution to secure copies of pleadings safely a;{vay from the eyes of
\

the children at all times. This means all evidence of litigation generated on yojur

side and from the other part)-r's side,
9. Neither party shall interrogate the child(ren) as to:the activities or

events at the other parent’s residence, etc., and shall try to respect and not

interfere with the child(ren)'s privacy and relationship with the other parent; fio
not place your child(ren) in a loyalty bind between yourself and the other parent;

your child(ren) need to be able to love both of you freely m both of your homes

for healthy child development,

10. Neither party shall interfere with the other party's contact with the
i

minor children, including but not limited to telephone, emdil, social networking
|

. L i
contacts, etc.; where telephone/video conferencing is part of your parent contact

you many not teke a smart phone or iPad from a child as a Fneans of discipline
\

when a child uses this technology to contact the non-residential parent. You gaust

maintain a device accesgible to the child(ren) charged or with accessible changer

at all times, absent a Court Order otherwise.

APPX
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|
\

16. Except as modified herein, all other court orderé remain in full force

and effect.

POSSIBLE SANCTIONS

The parties are HEREBY PUT ON NOTICE THATL EACH AND EVERY

VIOLATION of this order, if admitted to, or if found aﬁer%evidentiary hearing to

have committed an act that violates this Order, may result in the party being

in contempt of court pursuant to NRS Ch. 22, which couldiresult in a fine of

$500.00 and/or up to 25 days in jail and/or attorneys fees fbr EACH
:

VIOLATION.

DATED this day of , 20

CHERYL B. MOSS
DISTRICT COURT JUDGE
FAMILY DIVISION DEPT. I

APPX0559
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Electronically Flnd
4/28/2018 7:28 P
Staven D, Grierspn

CLERK OF THE ¢
o = k-

REGINA M. McCONNELL, ESQ.
Nevada State Bar No. 8029
McCONNELL LAW, LTD.

117 S. Pecos Road, Suite 4445
Hendersan, Nevada 89074
Telephone: (702) 487-3100
E-mail: Regina®@MLVegas.com
Attorney for Plaintiff, David Rose

DISTRICT COURT, FAMILY DIVISION!

CLARK COUNTY, NEVADA

DAVID ROSE, CASENO: D-17-$47250-D

Plaintiff, DEPT NO: L 1
vs.
SARAH ROSE, Date of Hearing:Olf 23/2018
Defendant. Time of Hearing:! 1330 am
ORAL ARGUMENT REQUESTED: YES

MOTION TO SET ASIDE THE PARAGRATH REGARDING SURVIVOR BENEFITS IN

THE

DECREE OF DIVORCE BASED UPON MISTAKE

NOTICE: YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO| THIS MOTION W{TH THE
CLERK OF THE COURT AND TO PROVIDE THE UNDERSIGNED WITH A COPY OF YOUR RESPONSE
WITHIN TEN (10} DAYS OF YOUR RECEIPT OF THIS MOTION. FAILURE TO FILE A WRITTEN
RESPONSE WITH THE CLERK QF THE COURT WITHIN TEN (10} DAYS OF YOUR RECEIPT [OF THIS
MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTEq BY THE COURT WITHOUT

HEARING PRIOR TO THE SCHEDULED HEARING DATE.
§

COMES NOW, Plaintiff, DAVID ROSE, by and through his attolney of record, REGINA M.

McCONNELL, ESQ., of McCONNELL LAW, LTD., and hereby files tﬂ_u's Motion to Set Aside the
|

Paragraph Regarding Survivor Benefits in the Decree of Divorce Based Lh'pon Mistake. Plainfiff seeks

the following relief: 1) that the Court grants Plaintiff’s motion in its entirety and order the purvivor

beneficiary language be removed from the Decree of Divorce based upor mistake; 2) that Pl

awarded attarney’s fees; and 3) any and all additional relief the Court deems necessary.

/77
17/ \

Case Numbher: D-17-547250-0 ‘ DEFO

intiff be
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This Motion is based on all pleadings, exhibits, points, and ad!thorities, Affidavit p

ROSE and any arguments at the time of said hearing,

DATED this_25 " day of April, 2018,

NOTICE OF MOTION

TO: SARAH ROSE, Defendant; and

TO:  SHELLY BOOTH COOLEY, ESQ., her Attorney.

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the above and
23 Jul ‘ 10:30
Motion on for hearing on the Y _ day of ____u_i , 2018, at the hour of o’clock

Dept. I of the Family Court Division of District Court, which is located at 601 N. Pecas

Vegas, Nevada or as soon thereafter as Counsel may be heard.

J«\.
DATED this_L2”" day of April, 2018,

|
l
|

McCONNELL LAW, LTD.

Cm

W}m Citdox Y
REGINA M. McCONNELL, ESQ.
Nevada Bar No. 8029

9017 S. Pecos Road, Buite 4445
Henderson, Nevada 89074
Attorneys for Plaintiff

;
i

McCONNELL LAW, LTD.

{/V}LM%VM
REGINA M. McCONNELL, ESQ.
Nevada Bar No.

9017 S. Pecos Road, Suite 4445
Henderson, Nevada BS074
Attormeys for Plaintiff

DEF

f DAVID

foregoing
8 m in
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MEMORANDUM OF POINTS AND AUTHORITIES

L. STATEMENT OF FACTS

Plaintiff ("David”} and Defendant ("Sarah”} were ordered :io attend mediation

i

attorney settlement master on November 1, 2017 at the Case hianage}nmt Conference, As

with an

a result,

the parties attended mediation with Rhonda K. Forsberg on March 23, 2018 and the parties feached an

agreement. At the outset of the mediation, when all parties were sitting together, Ms

Forsberg

discussed how the process would work and the issues that would be q[ddressed to try to gt the case

settled. The parties both actively participated in the mediation and it and the parties apzreed that

David’s Nevada PERS pension would be divided per Gemma, that David would pay Sarph a lump

sum payment from his share of the house proceeds as taxable alimony and they agreed ypon child
w

support arrears.  Defendant’s counsel began working on a Decree during the mediation hut

unfortunately, her compuler ran out of battery. As such, a Merorandum of Undgrstanding

("Memorandum”) was drafted setting forth the full terms of the agreément‘ {See Memona

ndum of

Understanding, Exhibit 1. attached to Plaintiff's Appendix of Exhibitd) The Memoranddm, which

was attached to the Decree, did not specify that Sarah would receive any survivor benf

fits from

David's pension because David did not agree to any such term, Furlhef, there was no agralment that

David would be solely responsible for the children’s healthcare éremiums. After le

ving the

mediation, Sarah’s counsel was able to get to a computer locally (near the mediator’s offict) so as to

get the Decree finalized and signed. Unfortunately, upon a later read'ing of the Decree, {t came to

undersigned counsel’s attention that Sarah had included an award ¢f the PERS survivpr benefit

option, even though it was never agreed upon. To this end, the Decreehas indicated that David will

be responsible for providing insurance for the children, without givinF him the benefit o

the cost,

which was not in the Memorandum. Further, the Decree states that Dasérid is awarded one-half of the

community portion of his LVMPD pension pursuant to Gemma v Gexznma and Fondi v Hondi and

DEFO
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based upon a sclection of Option 2 being made at the lime of retiremeént so as to name Sarah as the

irrevocable survivor beneficiary, This was not included in the Menjorandum because ft was not

agreed upon by the parties at the time of the mediation. Therefpre, David requesty that this

paragraph be set aside as it was not agreed upon and it was mistakenly included and npt noticed

upon signing.

. LEGAL ARGUMENT

A, THE DECREE MUST BE SET ASIDE BASED UPON MISTAJ(E BECAUSE THE{PARTIES

PID NOT AGREE !

NRCP 60 (b} Mistakes; Inadvertence; Excusable Neglect; Newly
Driscovered Evidence; Fraud, Ete. On motion and upon guch terms as are
just, the court may relieve a party or a party’s legal representative from a
final judgment order, or proceeding for the folluwi:g reasons: (1)
mistake, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could ‘not have been
discovered in time to move for a new trial under Rule 59(b); (3) fraud
{whether, heretofore denominated intrinsic  |er extrinsic),
misrepresentation or other misconduct of an adversé party; (4) the
judgment is void; or, (5) the judgment has been satisfied, released, or
discharged, or a prior judgment upon which it is based has been reversed
or otherwise vacated, or it is no longer equitable that an injunction should
have prospective application. The tmotion shall be de within a
reasonable fime, and for reasons (1), (2), and (3) not more than 6 months
after the proceeding was taken or the date that written notice of entry of
the judgment or order was served. A motion under thig subdivision (b)
does not affect finality of a judgment or suspend its operation. This rule
does not limit the power of a court to entertain an indepgndent action to
relieve a party from a judgment, order, or proceeding, pr to set aside a
judgement for fraud upon the court. Writs of coram nobis, coram vobis,
audita querela, and bills of review and bills in the nature of a bill of
review, are abolished, and the procedure for obtaining any relief from a
judgment shall be by motion as prescribed in these jrules or by an
independent action. (Emphasis added). |

|
!

As discussed above, the agreements that were made at the med‘ation were reflected in a fully
signed and notarized Memorandum but were not correctly reflected iin the Decree of Diyoice. The

Decree was signed by mistake according to NRCP 60 (b) which states in‘}pertinent part as follows:

DEFOL21
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As this court is aware, the Nevada Supreme Court in Carlson 2. 1t‘nr!swrr, 108 Nev, 358,

B32 P.2d

|
380 (1992); which noted that the purpose of Rule 60 (b) was to redress any injustices that may have

!
resulted because of excusable neglect or the wrongs of an opposing Pa:ty, and should ke

construed to do so, citing ta Nevada Indus. Dev. v. Benedetti, 103 Nev. 360, 741 P.2d 802 (1987).

liberally

Lesley v.

Lesley, 113 Nev. 727, 941 P.2d 451 (1997), the Nevada court reiterated that under NRCP|60(b), the

district court has “wide discretion in deciding whether to grant or leny a motion to st aside a

judgment,” but added that "this legal discretion cannot be sustained where there is no tompetent

evidence to justify the court's action." The factors to be applied by the court in an NRQP 60(b)(1)

motion are "whether the movant: (1) promptly applied to remove the udgment; (2) lacked

intent to

delay the proceedings; (3) demonstrated pgood faith; (4) lacked knowledge of grocedural

requirements; and (3) tendered a mweritorious defense to the claim for relief.” Id, at 732

Bawwens v. Evans, 109 Nev. 537, 853 P.2d 121 (1993).

citing to

The Court announced that when it reviewed district court decisions on NRCP 60(b) potions, it

alsa examined whether the case “should be tried on the merits for policy reasons,” Id. at 73t citing to

Krhu v. Orne, 108 Nev. 510, 835 P.2d 790 (1992). The Court expanded.on that holding, stdting that:

"This court has held that Nevada has a basic underlying policy that cases should be decided on the

merits. . . .Our policy is heightened in cases involving domestic relations matters,” 1d. at 73 to citing

Hotel Last Frontier Corp. v. Frontier Properties, lnc., 79 Nev. 150, 380 P.2d 293 {1963), and Pric¢ v. Dunn,

106 Nev. 100, 787 (1990).

The Decree of Divorce that was entered by this Court warrants 4 set aside only as it

relates to

the particular portion regarding the award of David’s survivor benefit to Sarah. As stated dbove, the

terms of the parties’ agreement at mediation were put in writing in the ;}‘Iemorandum and
i

the parties. Sarah knew that the parties did not agree that she was to recLbive his survivor be

she is only basing it on the fact that he had indicated that he wanted hig children taken carg
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future - this does not translate into giving her any survivor benefits. [n total disregard of what was

agreed upon and set forth in the Memorandum, the Decree awarded Sarah David’s survivol benefits,
E

Unfortunately, when reviewing the Decree, counsel inadvertengtly did not see that the option
for survivor benefits was listed and awarded to Sarah. Further, David believed, and had|no reason

not to believe, that the Decree was going to mirror the Memorandum)| since that is what the parties

agreed to at the mediation. He would not have signed the Decree,|had he realized thp survivor

benefits were now being awarded to Sarah. This is a “bait and switch"é because the intent gs set forth

in the Memorandum was that there was no award of survivor benefits. However, that was stripped

i

away during the drafting of the Decree; which sadly, and by mistake, David had missed. Ih Nevada,

1
unless the parties specifically agree to an award of survivor benefits, it gls not considered a part of the
pension. In the case at hand, David did not specifically agree to the awjéard of survivor bengfits and it
was mistakenly placed in the Decree in complete disregard to the terms agreed upon and et forth in
the Memorandum. .

!

David's request is certainly timely made to this court. David believed that the parties were still
under the considerations of mediation, again, under the intent of waivihg the survivor bendfit option.
it seems rather questionable that Defendant’s attorney would disregarP the agreements njade, then

|

enter into an agreement with the decisions dismissed.

B. DAVID SHOULD BE AWARDED ATTORNEY'S FEES FOR EHAVING TO BRING THIS
MOTION

David respectfully requests an award of attorney’s fees for ha\J;i.ng to bring this mgtion. To

'
i

this end, NRS 18.010 states in pertinent part:

2. In addition to the cases where an allowance is autho}‘ized by specific stahue,
the court may make an allowance of attorney’s fees to a plTevaliing party:

{a) When he has not recovered more than $20,000; or

DEFQ123
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(b) Without regard to the recovery sought, when the court find th4t the

claim, counterclaim, cross-claim or third party complaint or defense of the

opposing party was brought without reasonable glound or to harasg the

prevailing party,

Further, in Halbrook v Halbrook, 114 Nev. 1455, 971 P.2d 126é (1998}, the Nevadh Supreme

Court held that the power of the court to award attorney fres in divoyce actions remain garts of the

continuing jurisdiction of the court in appropriate post-judgment motions relating to sup

port and

child custody. Moreover, in Lote v Lote, 114 Nev. 572, 959 P.2d 523 (1@98), the court reaffirmed NRS

18.010(2)(b) and NRS 125.150(3), holding that the district court can award fees in a post

udgrnent

motion in a divorce case, citing with approval Leeming v Leeming, 87 Nev 530, 490 P.2d 342 (1971);

Korbef v Korbel, 101 Nev. 140, 696 P2d 993 (1985); Fletcher v Fletcher, 89 Nbv. 310, 516 P.2d 103{1973).

Finally, David respectfully requests tha Court award him attorney’s fees and costs ip

having to file this nwotion. Sarah knows that David did not agree to give her any survivor p

curred in

enefits to

his pension and it was not included in the Memorandum, but she refused to agree to|make the

change. Under Brunzell v Golden Gate Nutional Bank, 85 Nev. 345 (1969), the Court should

take into

consideration the fotlowing factors when determining an award of attorney’s fees: (1) the qualities of

the advocate, (2) the character and difficulty of the work performe; (3) the work actually performed

by the attorney; and (4) the result obtained. The undersigned has been practicing law oyer fifteen

years, with approximately 95% of her practice dedicated to all aspects olj‘ family law for over|ten years.

The character and difficulty of the work performed in this matter is m!bderate, with the mhin issues

being Sarah'’s actions in including language in the Decree awarding he}- survivor benefits t
pension when it was not agreed upon nor included in the Memorandum because it was 1

upon between the parties. To date, the work performed on this matter includes researching

b David’s
ot agreed

the issue

of survivor benefits when not agreed upon, trying to resolve the issue, rdviewing e-mails, dlIfting the

Motion and conversations with the client regarding the motion. Counsel will provide an A
Fees upon request by the Court, following the hearing,
7

idavit of
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DECTARATION OF DAVID RQSE |

1, DAVID ROSE, declare under penalty of perjury that the follovﬁJm statements are brup
|

I
correct: i

1, That I am the Plaintiff in the above-entitled matter,

2 That I have read the above and foregoing Motion and know the contents thereof and

that the same 1s true of my own knowledge, except as to those matters lhemm stated on information

and belief, and as to those matters, [ believe them to be brue.

3. That [ attended mediation and the agreed upon terms were sl:at forth in a Memora
of Understanding. '

4. That I never agreed to give Sarah any portion of my siurvivor benefits fron
pension,

Pursuant to NRS 53.045, I declare under penalty of perjury that the foregoing is true

carrect to the best of my knowledge and belief.

Executed this ©S . day of April, 2018.

ra ) V'/
~DAVID ROSE

and

dum

my

and

DEF(126
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D-17-547250-D

DISTRICT COURT
CLARK COUNTY, NEVADA

Divorce - Complaint COURT MINUTES June 26, 2020

D-17-547250-D David Rose, Plaintiff
VS.
Sarah Rose, Defendant.

June 26, 2020 3:30 PM Minute Order
HEARD BY: Moss, Cheryl B. COURTROOM: Chambers
COURT CLERK: Kendall Williams

PARTIES:
Carson Rose, Subject Minor, not present
David Rose, Plaintiff, Counter Defendant, not  Shelley Lubritz, Attorney, not present
present
David Rose, Subject Minor, not present
Lily Rose, Subject Minor, not present
Sarah Rose, Defendant, Counter Claimant, not Racheal Mastel, Attorney, not present
present

JOURNAL ENTRIES

MINUTE ORDER - NO HEARING HELD AND NO APPEARANCES

NRCP 1 and EDCR 1.10 state that the procedures in district court shall be administered to secure
efficient, just, and inexpensive determinations in every action and proceeding.

Pursuant to EDCR 5.206, a party filing a motion is required to serve the opposing party with a copy
of all papers filed within 3 calendar days of submission for filing.

Pursuant to Rule 2.26, if a motion to shorten time is granted, it must be served upon all parties
promptly; in no event may the notice of the hearing of a motion be shortened to less than 1 full
judicial day.

PRINT DATE: | 06/26/2020 Page 1 of 2 Minutes Date: June 26, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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D-17-547250-D

On June 03, 2020 Plaintiff/ Father represented by Shelley Lubritz, Esq. filed a Motion to Amend or
Add Additional Findings Pursuant to NRCP 52 or Alternatively, Motion for Relief Pursuant to 60(b).

On June 04, 2020 a Notice of Hearing was issued by the Clerk of Court setting the matter for hearing
on July 13, 2020 at 9:00AM. The notice of hearing was electronically served.

On June 11, 2020 Father filed an Ex Parte Application and Declaration in Support of Request for an
Order Shortening Time (OST).

On June 16, 2020 the OST was granted and filed by Father.

On June 18, 2020 Defendant/Mother represented by Rachel Mastel, Esq. filed an Opposition and
Countermotion for Attorney's Fees and Costs with a hearing date and time of July 13, 2020 at 9:00AM.

The COURT FINDS that Father failed to timely serve the granted OST upon Mother's counsel
pursuant to Rule 2.26.

IT IS ORDERED that the hearing set on June 29, 2020 at 10:00AM is VACATED.

IT IS FURTHER ORDERED that the above motion and opposition SHALL be heard on JULY 13, 2020
at 9:00AM

A copy of this minute order shall be served electronically.
SO ORDERED.

CLERK'S NOTE: A copy of this minute order shall be emailed to the parties/counsel. (kw 6/26/2020)

PRINT DATE: | 06/26/2020 Page 2 of 2 Minutes Date: June 26, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.

APPX0572



D-17-547250-D DISTRICT COURT
CLARK COUNTY, NEVADA

Divorce - Complaint COURT MINUTES August 06, 2020
D-17-547250-D David Rose, Plaintiff
VS.
Sarah Rose, Defendant.
August 06, 2020 01:30 PM Status Check
HEARD BY: Moss, Cheryl B. COURTROOM: Courtroom 13
COURT CLERK: Madrigal, Blanca
PARTIES PRESENT:
David Rose, Counter Defendant, Plaintiff, Not Shelley Lubritz, Attorney, Present
Present
Sarah Rose, Counter Claimant, Defendant, Not Racheal H. Mastel, ESQ, Attorney, Present
Present

David Rose, Subject Minor, Not Present
Carson Rose, Subject Minor, Not Present

Lily Rose, Subject Minor, Not Present

JOURNAL ENTRIES
STATUS CHECK: TRIAL DATE

In the interest of public safety due to the Coronavirus pandemic, all parties were present via VIDEO
CONFERENCE through the Bluejeans application.

Ms. Lubritz had no objection to hold trial via Bluejeans on 8/13/2020, as the case has been pending
for a long time, that Judge Moss has been on the case since the beginning, and only one day left to
finish trial.

Ms. Mastel objected and requested an in-person trial. Ms. Mastel had concerns with calls dropping,
internet issues, inability to see everything, internet interferences, and concerns with appellate record.

COURT ORDERED, the Court shall confer with the Chief Judge to decide if the trial should proceed
via Bluejeans. Ms. Lubritz may file a Motion to move forward via Bluejeans and Ms. Mastel may file
an Opposition. The Trial Date of 8/13/2020 shall be VACATED pending further orders.

INTERIM CONDITIONS:
FUTURE HEARINGS:

Printed Date: 8/21/2020 Page 1 of 1 Minutes Date: August 06, 2020
Notice: Journal Entries are prepared by the courtroom clerk and are not the official recordAflaPe&Qaz3
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Electronically Filed
8/13/2020 4:51 PM
Steven D. Grierson
CLERK OF THE COU

EXPT

Shelley Lubritz, Esq.

Nevada Bar No. 005410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119
Telephone: (702) 833-1300
Facsimile: (702) 442-9400

E-mail: shelley@Ilubritzlawoffice.com
Attorney for Plaintiff

DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D
o Dept. No.: |
Plaintiff,
Hearing Date:
VS. Hearing Time:
SARAH JANEEN ROSE, NO ORAL ARGUMENT REQUESTED
Defendant

PLAINTIFF'S EX PARTE REQUEST TO SEAL FILE
COMES NOW, Plaintiff, DAVID JOHN ROSE, by and through his attorney, Shelley
Lubritz, Esq. of the Law Office of Shelley Lubritz, Esg. and requests the Court to ordef
the file in this matter be sealed pursuant to NRS 125.110.
Dated this 13" day of August, 2020.
LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff

PAGE 10F1

APPX0574

RT

Case Number: D-17-547250-D



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Electronically
08/26/2020 3

ORDR

Shelley Lubritz, Esq.

Nevada Bar No. 005410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@lubritzlawoffice.com

Attorney for Plaintiff
DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D

o Dept. No.: |
Plaintiff,

Hearing Date:
VS. Hearing Time:

SARAH JANEEN ROSE,

Defendant

ORDER SEALING FILE
The Court being fully advised in the premises, pursuant to Plaintiff's Ex Partg

Request to Seal File, and good cause appearing,

PAGE 1 OF 2
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IT IS HEREBY ORDERED that the file in the above matter, pursuant to NRS

125.110, be sealed.

Dated this day of August, 2020.

DISTRICT COURT JUDGE

Respectfully submitted:
LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff

PAGE 2 OF 2
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CSERV
DISTRICT COURT
CLARK COUNTY, NEVADA
David Rose, Plaintiff CASE NO: D-17-547250-D
VS. DEPT. NO. Department |

Sarah Rose, Defendant.

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/26/2020

"Regina M. McConnell, Esg." . Regina@MLVegas.com

Shelly Booth Cooley . scooley@cooleylawlv.com
Kimberly Glad kglad@lipsonneilson.com
Susana Nutt snutt@lipsonneilson.com

Debra Marquez dmarquez@lipsonneilson.com
Julie Funai jfunai@lipsonneilson.com
Racheal Mastel Service@KainenLawGroup.com
David Rose daverose08@gmail.com

Shelley Lubritz shelley@Ilubritzlawoffice.com
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Electronically Filed
8/26/2020 3:45 PM
Steven D. Grierson
CLERK OF THE COU

NEOJ

Shelley Lubritz, Esq.

Nevada Bar No. 005410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@lubritzlawoffice.com

Attorney for Plaintiff
DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION
CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D

o Dept. No.: |
Plaintiff,

Hearing Date:
VS. Hearing Time:

SARAH JANEEN ROSE,

Defendant

NOTICE OF ENTRY OF ORDER SEALING FILE

TO: SARAH JANEEN ROSE, Defendant and

TO: RACHEAL MASTEL, ESQ., her attorney:

PAGE 1 OF 3
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Please take notice that on August 26, 2020,

an Order Sealing File was filed in the

above-entitled matter, a copy of which is attached hereto.

Dated this 26" day of August, 2020.

LEGAL SERVICES ONE, LLC

By.

PAGE 2 OF 3

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 26" day of August, 2020, | caused to be served
the Notice of Entry of Order Sealing File to all interested parties as follows:

_____ BY MAIL: Pursuantto NRCP S(b), | caused a true copy thereof to be placed
in the U.S. Malil, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
as follows:

_______ BY CERTIFIED MAIL: | caused a true copy thereof to be placed in the U.S
Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully
paid thereon, addressed as follows: his last known address

_____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof tg
be transmitted, via facsimile, to the following number(s):

X_BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9,
caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
e-mail address(es):

Attorney for Plaintiff

Service@KainenLawGroup.com

Dated this 26" day of August, 2020.

LAW OFFICE OF SHELLEY LUBRITZ
PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff

PAGE 3 OF 3
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ELECTRONICALLY SERVED

8/26/2020 3:10 PM )
Electronically
08/26/2020 3

ORDR

Shelley Lubritz, Esq.

Nevada Bar No. 005410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@lubritzlawoffice.com

Attorney for Plaintiff
DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D

o Dept. No.: |
Plaintiff,

Hearing Date:
VS. Hearing Time:

SARAH JANEEN ROSE,

Defendant

ORDER SEALING FILE
The Court being fully advised in the premises, pursuant to Plaintiff's Ex Partg

Request to Seal File, and good cause appearing,

PAGE 1 OF 2
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IT IS HEREBY ORDERED that the file in the above matter, pursuant to NRS

125.110, be sealed.

Dated this day of August, 2020.

DISTRICT COURT JUDGE

Respectfully submitted:
LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff
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CSERV
DISTRICT COURT
CLARK COUNTY, NEVADA
David Rose, Plaintiff CASE NO: D-17-547250-D
VS. DEPT. NO. Department |

Sarah Rose, Defendant.

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/26/2020

"Regina M. McConnell, Esg." . Regina@MLVegas.com

Shelly Booth Cooley . scooley@cooleylawlv.com
Kimberly Glad kglad@lipsonneilson.com
Susana Nutt snutt@lipsonneilson.com

Debra Marquez dmarquez@lipsonneilson.com
Julie Funai jfunai@lipsonneilson.com
Racheal Mastel Service@KainenLawGroup.com
David Rose daverose08@gmail.com

Shelley Lubritz shelley@Ilubritzlawoffice.com
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Electronically Filed
9/4/2020 11:59 AM
Steven D. Grierson
CLERK OF THE COU

NEOJ

Shelley Lubritz, Esq.

Nevada Bar No. 005410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@lubritzlawoffice.com

Attorney for Plaintiff
DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION
CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D

o Dept. No.: |
Plaintiff,

Hearing Date:
VS. Hearing Time:

SARAH JANEEN ROSE,

Defendant

NOTICE OF ENTRY OF ENTRY OF AUGUST 6, 2020 MINUTE ORDER

TO: SARAH JANEEN ROSE, Defendant and

TO: RACHEAL MASTEL, ESQ., her attorney:

PAGE 1 OF 3
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Please take notice that on August 6, 2020, a Minute Order was filed in the above-

entitled matter, a copy of which is attached hereto.

Dated this 4™ day of September, 2020.

LEGAL SERVICES ONE, LLC

By.

Shelley Lubritz, Esq.
Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

PAGE 2 OF 3
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 4™ day of September, 2020, | caused to be served
the Notice of Entry of August 6, 2020 Minute Order to all interested parties as follows:

_____ BY MAIL: Pursuantto NRCP S(b), | caused a true copy thereof to be placed
in the U.S. Malil, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
as follows:

_______ BY CERTIFIED MAIL: | caused a true copy thereof to be placed in the U.S
Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully
paid thereon, addressed as follows: his last known address

_____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof tg
be transmitted, via facsimile, to the following number(s):

X_BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9,
caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
e-mail address(es):

Attorney for Plaintiff

Service@KainenLawGroup.com

Dated this 4™ day of September, 2020.

LAW OFFICE OF SHELLEY LUBRITZ
PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff
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D-17-547250-D

DISTRICT COURT
CLARK COUNTY, NEVADA

Divorce - Complaint COURT MINUTES August 06, 2020
D-17-547250-D David Rose, Plaintiff
Vs.
Sarah Rose, Defendant.
August 06, 2020 3:30 PM Minute Order
HEARD BY: Moss, Cheryl B. COURTROOM: Chambers

COURT CLERK: Blanca Madrigal

PARTIES:
Carson Rose, Subject Minor, not present
David Rose, Plaintiff, Counter Defendant, not  Shelley Lubritz, Attorney, not present
present
David Rose, Subject Minor, not present
Lily Rose, Subject Minor, not present
Sarah Rose, Defendant, Counter Claimant, not Racheal Mastel, Attorney, not present
present

JOURNAL ENTRIES

- MINUTE ORDER ENTRY: NO HEARING HELD AND NO APPEARANCES

Judge Moss heard the matter on the record via Bluejeans with Attorney Lubritz and Attorney Mastel.
No clients present.

Day 1 of trial commenced on 1/27/2020.

The stipulated Decree of Divorce was filed on April 11, 2018.

The Plaintiff's Motion to Set Aside was filed on 4/25/18. Defendant filed an Opposition to the
Motion to Set Aside.

PRINT DATE: | 08/06/2020 Page 1 of 3 Minutes Date: August 06, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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An Evidentiary Hearing was set but continued several times until trial commenced on 1/27/2020.
Day 2 of trial was continued a few times due to COVID and due to Judge Moss needing to
quarantine.

Court stated it was available to conclude the last day of trial via Bluejeans. Per Administrative Court
Order 20-17, trials are encouraged to proceed via alternative means.

Court advised counsel it had conducted a Bluejeans trial in another case earlier in the day, for a
morning half day.

Court and counsel discussed the pros and cons and various concerns of conducting a trial by
videoconferencing vs. in-person.

Attorney Lubritz requested to do trial via Bluejeans as the case has been pending for a long time, that
Judge Moss has been on the case since its inception, and that there is only one day left to finish the
trial. This case will likely be appealed by either side no matter the outcome of the trial court decision.

Attorney Mastel stated several concerns, including appellate record concerns, calls dropping, internet
issues, not being able to see everything, not being able to effectively discuss with their clients not
sitting next to them, etc., with Bluejeans trials.

At least for the rest of the year 2020, Judge Moss, Attorney Lubritz, and Attorney Mastel are unable to
enter the court building due to underlying medical conditions, risk of exposure, and other health and
safety concerns. Notably as well, Judge Moss's judicial term ends approximately around December
31, 2020 or a few days after.

Further, Attorney Mastel noted concerns with wearing masks and the trier of fact is unable to see
facial demeanors and problems with hearing voices clearly through masks.

This trial is about whether to set aside a Decree of Divorce and the impact of the decision on a marital
asset to wit: the Survivor Beneficiary Provision of Plaintiff David Rose's PERS police retirement. No
child issues are involved.

Judge Moss stated it would issue the instant Court Minute Order and send a courtesy copy to the
Chief Judge.

Judge Moss advised that Attorney Lubritz would have to file a Motion with the Chief Judge to decide
if the trial should proceed via Bluejeans, and Attorney Mastel may file an Opposition.

PRINT DATE: | 08/06/2020 Page 2 of 3 Minutes Date: August 06, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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IT IS ORDERED that the trial on August 13, 2020 shall be VACATED and the JEA shall file an
Amended Order Setting Trial with a setting in early 2021 and serve both counsel electronically. If the
Chief Judge directs trial via Bluejeans, the trial shall be placed back on calendar forthwith.

SO ORDERED.

INTERIM CONDITIONS:

FUTURE HEARINGS:
August 06, 2020 1:30 PM Status Check
Moss, Cheryl B.
Courtroom 13
Jimenez, Erica

August 13, 2020 9:00 AM Evidentiary Hearing
Moss, Cheryl B.

Courtroom 13

Jimenez, Erica

August 13, 2020 9:00 AM Moation
Moss, Cheryl B.

Courtroom 13

Jimenez, Erica

PRINT DATE: | 08/06/2020 Page 3 of 3 Minutes Date: August 06, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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Electronically Filed
9/4/2020 12:01 PM
Steven D. Grierson
CLERK OF THE COU

MREL

Shelley Lubritz, Esq.

Nevada Bar No. 5410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@lubritzlawoffice.com

Attorney for Plaintiff
DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D
Dept. No.: |
Plaintiff,
Hearing Date:
VvS. Hearing Time:
SARAH JANEEN ROSE, ORAL ARGUMENT REQUESTED
Defendant

"NOTICE: YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS MOTION WITH THE CLERK OF THE COURT AND TQ
PROVIDE THE UNDERSIGNED WITH A COPY OF YOUR RESPONSE WITHIN FOURTEEN (14) DAYS OF YOUR RECEIPT OF THIS
MOTION. FAILURE TO FILE A WRITTEN RESPONSE WITH THE CLERK OF THE COURT WITHIN FOURTEEN (14) DAYS OF YOUR
RECEIPT OF THIS MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTED BY THE COURT WITHOUT HEARING PRIOR
TO THE SCHEDULED HEARING DATE."

PLAINTIFF’S MOTION FOR RELIEF PURSUANT TO
ADMINISTRATIVE ORDER 20-17 AND FOR OTHER RELATED RELIEF

COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley
Lubritz, Esq., of Law Office of Shelley Lubritz, Esq., and submits his Motion for Relie

Pursuant to Administrative Order 20-17 and Other Related Relief.

PAGE 1 OF 18
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This Motion is made and based upon the papers and pleadings on file herein, the
attached Declaration of David John Rose, the Declaration of Shelley Lubritz, Esq
Pursuant to Eighth Judicial District Rule 5.501, and the attached Memorandum of Points
and Authorities. Plaintiff respectfully requests his Motion be granted and that Chief Judge
Linda Marie Bell, issue its Order as follows:

1.

Pursuant to Administrative Order 20-17, the evidentiary hearing which began

on January 27, 2020, shall resume, via BlueJeans.

The Hon. Cheryl B. Moss may, at her discretion, re-set day 2 of the evidentiary

hearing forthwith;

Plaintiff is awarded his reasonable attorney’s fees and costs for having to filg

this Motion; and

For any such relief as the Court deems proper in the premises.
Dated this 4™ day of September, 2020.

LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff

David John Rose
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MEMORANDUM OF POINTS AND AUTHORITIES
. Basis of the Underlying Motion
This motion is brought pursuant to the August 6, 2020, Minute Order issued by the
Hon. Cheryl B. Moss, in Rose v. Rose (Case No. D-17-547250)." The August 6, 2020
Minute Order arose from a brief status check as to whether counsel for the parties would
stipulate to conducting Day 2 of an evidentiary hearing via BlueJeans. In its Order, the
Court set forth the facts as follows,

An Evidentiary Hearing was set but continued several times
until trial commenced on 1/27/2020. Day 2 of trial was
continued a few times due to COVID and due to Judge Moss
needing to quarantine.

Court stated it was available to conclude the last day of
trial via Bluejeans. Per Administrative Court Order 20-17,
trials are encouraged to proceed via alternative means.
[emphasis added].

Court advised counsel it had conducted a Bluejeans trial in
another case earlier in the day, for a morning half day.

The Court, then, summed up counsels’ positions on this issue,

Attorney Lubritz requested to do trial via Bluejeans as the
case has been pending for a long time, that Judge Moss has
been on the case since its inception, and that there is only one
day left to finish the trial. This case will likely be appealed by
either side no matter the outcome of the trial court decision.

Attorney Mastel stated several concerns, including appellate
record concerns, calls dropping, internet issues, not being
able to see everything, not being able to effectively discuss
with their clients not sitting next to them, etc., with Bluejeans
trials.

' A copy of the August 6, 2020, Minute Order is attached to the companion filing as Exhibit "1"
and is, hereby, fully incorporated herein by reference.
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Further, Attorney Mastel noted concerns with wearing masks
and the trier of fact is unable to see facial demeanors and
problems with hearing voices clearly through masks.

The Court concluded the Minute Order with the following remarks and subsequent
Order,

Judge Moss advised that Attorney Lubritz would have to file a
Motion with the Chief Judge to decide if the trial should
proceed via Bluejeans, and Attorney Mastel may file an
Opposition.

IT IS ORDERED that the trial on August 13, 2020 shall be
VACATED and the JEA shall file an Amended Order Setting
Trial with a setting in early 2021 and serve both counsel
electronically. If the Chief Judge directs trial via Bluejeans,
the trial shall be placed back on calendar forthwith.
[emphasis added].

Plaintiff, respectfully, requests an Order from Chief Judge Linda Marie Bell
directing that the trial proceed via BlueJeans. Given the history of this case, it is just and
equitable for Judge Moss to take the remaining testimony and evidence and issue a ruling
prior to her retirement on December 31, 2020.
Il Background

On March 23, 2018, Plaintiff, David John Rose (hereinafter “David”), and
Defendant, Sarah Janeen Rose (hereinafter “Sarah”), participated in a mediation presided
over by Rhonda M. Forsberg, Esq. The mediation included, only, non-custodial issues
Attorney Forsberg drafted a Memorandum of Understanding (hereinafter “MOU”

memorializing the terms of the parties’ agreement. Both parties and their respective

counsel signed the MOU while at Attorney Forsberg’s office.
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At the time of the mediation, David was employed by the Las Vegas Metropolitan
Police Department (hereinafter “LVMPD”) and was a member of the LVMPD Publig
Employee Retirement System (hereinafter “PERS”). The Nevada Supreme Court has
long held that a PERS pension is a community property asset to be divided upon divorce
As set forth in the MOU, Sarah was entitled to receive, “Her interest in [David’s] PERS
pursuant to Gemma v. Gemma.” [emphasis in original]

In accordance with Nevada law, at the time of the mediation? a survivor benefits to
a PERS pension, was not community property and an employee-member could not be
forced to name a survivor beneficiary until retirement, if he or she chose to name one at
all. While the issue of survivor benefits was addressed at the mediation, the parties did
not reach an agreement. Accordingly survivor benefits were not included in the MOU and
should not have been written into the Decree of Divorce (hereinafter “Decree”).

The Decree was drafted after the mediation on March 23, 2018. The parties and
their respective counsel signed the Decree that day. It was filed with the Clerk of thg
Court and entered on April 11, 2018. A term, not contained in the MOU, and never agreed
upon by David, was added to the Decree awarding Sarah,

One-half of the community portion, as defined within Nevada
law as articulated in Gemma v. Fondi, 105 Nev. 458 (1989),
and Fondi v. Fondi, 106 Nev. 856 (1990), in DAVID JOHN
ROSE’s Las Vegas Metropolitan Police Department Public
Employees' Retirement System of Nevada Pension benefits,
said pension benefits to be divided pursuant to a Qualified

Domestic Relations Order ("QDRO"), based upon a selection
of Option 2 being made at the time of retirement so as to name

2 In its most recent decision on the issue, the Nevada Supreme Court did not rule that survivor

benefits are an asset of the community. Peterson v. Peterson, S.C. No.: 77478.
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SARAH JANEEN ROSE as the irrevocable survivor
beneficiary of DAVID JOHN ROSE' pension benefits upon
death, to divide said retirement account. [emphasis in original].

On April 25, 2018, fourteen (14) days later, Regina McConnell, Esq., David’g
former attorney, filed a Motion to Set Aside the Paragraph Regarding Survivor Benefits ir
the Decree of Divorce Based upon Mistake and acknowledged she “missed” the inclusion
of the above-stated term. The net issue to be determined by Judge Moss at the
conclusion of the evidentiary hearing is whether the paragraph in the Decree, awarding
Sarah survivor benefits to David’s PERS shall be confirmed or whether the provision shal
be set aside. One factor in Judge Moss’s decision will, necessarily, require 3
determination as to why the disputed term was included in the Decree.

As this Honorable Court understands, the issue is polarizing and may bsg
emotional; however, this Motion is not the forum for arguing the facts in dispute. The
undersigned, intentionally, drafted the facts of the foregoing Motion in a neutral tenor fof
that very reason. The purpose of this Motion, is to seek a decision from the Hon. Chief
Judge Bell as to whether day 2 of the evidentiary hearing may proceed, via BlueJeans
pursuant to Administrative Order 20-17.

M. Factual Statement

As set forth below, in detail, with one exception?, Judge Moss has heard every

motion filed in this matter. She has made every ruling, presided over every settlement

conference, and heard all testimony given on Day 1 of the January 27, 2020, evidentiary

3 Senior Judge Kathy Hardcastle heard and granted Plaintiff’s request to set aside the provision

naming Sarah as the Survivor Beneficiary.
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hearing. As is her pattern and practice, Judge Moss took copious notes during thg
testimony. Ms. McConnell’'s Motion was filed more than 28 months ago. Setting the
second day of trial in 2021, more than one year after the first day of trial, to be heard by
a Judge who has no experience with the case, is neither equitable nor just. Even 3
cursory review of the documents filed, the recorded hearings, and the first day of trial wil
take weeks to months. Respecitfully, David is entitled to a final resolution of the issues
before Judge Moss retires at the end of 2020. What follows, below, is a timeline of the
motions heard and ruled on by Judge Moss and other relevant pleadings.

Relevant Procedural History
2/127/17: Complaint for Divorce filed;
9/26/17: Answer and Counterclaim filed;
10/30/17: Stipulated Parenting Plan filed;

3/23/18: Memorandum of Understanding signed by parties and their respective
counsel;

4/11/18: Stipulated Decree of Divorce and Notice of Entry of Decree filed;

4/25/18: Motion to Set Aside the Paragraph Regarding Survivor Benefits in the
Decree of Divorce Based upon Mistake filed;

5/10/18: Defendant’s Opposition to Motion to Set Aside the Paragraph Regarding
Survivor Benefits in the Decree of Divorce Based upon Mistake filed;

8/28/18: Motion granted by the Hon. Kathy A. Hardcastle;
9/25/18: Order after Hearing filed;

10/1/18: Notice of Entry of Order and Withdrawal of Counsel filed by Defendant’s
counsel;

10/9/18: Defendant’s Motion to Alter or Amend Judgment, or in the Alternative for
New Trial Pursuant to NRCP 59(a)(7) and for Attorney’s Fees and Costs
filed by Kainen Law Group;
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10/9/18:

10/24/18:

10/30/18:

11/6/18:
1/16/19:
1/17/19:
1/22/19:
1/29/19:
3/19/19:
4/28/19:
5/8/19:

5/22/19:

5/24/19:

5/30/19:

6/2/19:

Statement of Legal Aid Representation and Fee Waiver filed on behalf of
Defendant;

Opposition to Defendant’s Motion to Alter or Amend Judgment, or in the
Alternative for a New Trial Pursuant to NRCP 59(a)(7) and for Attorney’s
Fees and Costs; Plaintiff's Countermotion for Attorney’s Fees and Costs
filed;

Reply to Plaintiff's Opposition to Defendant’s Motion to Alter or Amend
Judgment, or in the Alternative for a New Trial Pursuant to NRCP 59(a)(7)
and for Attorney’s Fees and Costs and Opposition to Plaintiff's
Countermotion for Attorney’s Fees and Costs filed;

Motion granted by the Hon. Cheryl B. Moss;

Order from Hearing on November 6, 2018, filed;

Notice of Entry of Order filed;

Supplemental Filing filed;

Status Check re: Expert;

Status Check;

Substitution of Attorney (Shelley Lubritz, Esq. on behalf of Plaintiff) filed:;
Plaintiff's Motion to Enforce Memorandum of Understanding and for
Attorney’s Fees filed;

Defendant’s Opposition to Plaintiff’'s Motion to Enforce Memorandum of
Understanding and for Attorney’s Fees and Countermotion for Attorney’s
Fees and Costs filed;

Stipulation and Order to Continue Evidentiary Hearing (First Request) and
Other Deadlines, request made by Kainen Law Group due to unavailability

of Racheal Mastel, Esq., filed;

Notice of Entry of Stipulation and Order to Continue Evidentiary Hearing
(First Request) and Other Deadlines filed:;

Plaintiff's Reply to Defendant’s Opposition to Plaintiff’'s Motion to Enforce
Memorandum of Understanding and for Attorney’s Fees and Opposition to
Countermotion for Attorney’s Fees and Costs filed;
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6/18/19:

9/5/19:

9/9/19:

9/19/19:

10/7/19:

10/23/19:
1/13/20:

1/15/20:

1/15/20:

1/22/20:

1/23/20:

1/27/20:

1/27/20:

3/10/20:

4/8/20:

4/10/20:

4/14/20:

Motion denied by the Hon. Cheryl B. Moss and Evidentiary date
confirmed;

Plaintiff's Motion in Limine to Preclude Testimony of Marshal S. Willick,
Esqg. and to Preclude Admission of his December 20, 2018 Report filed;

Order from Hearing on June 18, 2019 and Notice of Entry of Order of
Order from Hearing on June 18, 2019 filed;

Defendant’s Opposition to Plaintiff's Motion in Limine to Preclude
Testimony of Marshal S. Willick, Esq. and to Preclude Admission of his
December 20, 2018 Report and Countermotion for Attorney’s Fees and
Costs filed;

Plaintiff's Reply to Defendant’s Opposition to Plaintiff's Motion in Limine to
Preclude Testimony of Marshal S. Willick, Esq. and to Preclude Admission
of his December 20, 2018 Report and Opposition to Countermotion for
Attorney’s Fees and Costs filed;

Motion granted, in part, and denied, in part, by the Hon. Cheryl B. Moss;
Order from Hearing on October 23, 2019 and Notice of Entry of Order
from Hearing on October 23, 2019, filed;

Defendant’s Motion to Continue Trial (First Request) [sic], second request
made by Kainen Law Group due to unavailability of Racheal Mastel, Esq.,
filed,;

Defendant’s Ex Parte Motion for Order Shortening Time filed;

Ex Parte Order filed (no Notice of Entry of Ex Parte Order filed);

Plaintiff's Opposition to Defendant’s Motion to Continue Trial (First
Request) [sic] and Countermotion for Attorney’s Fees and Costs filed;
Motion denied by the Hon. Cheryl B. Moss;

Day 1 of the evidentiary hearing;

Settlement conference presided over by the Hon. Cheryl B. Moss;

Minute Order filed;

Order Setting Evidentiary Hearing filed;

Minutes - Settlement Conference filed;
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5/21/20: Notice of Entry of April 8, 2020 Minute Order filed;

6/3/20: Motion to Amend or Add Additional Findings Pursuant to NRCP 52, 05,
Alternatively, Motion for Relief Pursuant to NRCP 60(b)(6) filed;

6/11/20: Ex Parte Application for Order Shortening Time filed;

6/16/20: Order Shortening Time filed;

6/18/20: Defendant’s Opposition to Plaintiff's Motion to Amend or Add Additional
Findings Pursuant to NRCP 52, 05, Alternatively, Motion for Relief
Pursuant to NRCP 60(b)(6) and Countermotion for Attorney’s Fees and
Costs;

6/26/20: Minute Order filed;

717/120: Hearing

7/10/20 Order from Hearing on February 27, 2020 filed;

7/13/20: Notice of Entry of Order from February 27, 2020 filed;

8/6/20: Minute Order filed; and

8/13/20: Evidentiary hearing vacated and Motion to Amend or Add Additional
Findings Pursuant to NRCP 52, 05, Alternatively, Motion for Relief
Pursuant to NRCP 60(b)(6) vacated.

Based upon the foregoing, David requests that Chief Judge Bell issue an Order
allowing Judge Moss to proceed, at her discretion, with day 2 of the evidentiary hearing
via BlueJeans.

M. Legal Argument

On June 1, 2020, Chief Judge Linda Marie Bell of the Eighth Judicial District Court

and Chief Justice Kristina Pickering of the Nevada Supreme Court, executed and entered

Administrative Order 20 — 17. It is this Order to which David cites in support of the instant

Motion,
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Following the March 2, 2020, Declaration of Emergency, the
District Court, in consultation with the Nevada Supreme Court,
concurred with the Governor and exercised its ministerial
judicial powers. The District Court entered Administrative
Orders 20-01 through 20-14 and 20-16 on an emergency
basis. These Orders changed Court procedures to minimize
person-to-person contact and mitigate the risk associated with
the COVID-19 pandemic, while continuing to provide essential
Court services.

Since March 12, 2020, the Governor has reopened essential
and non-essential businesses with certain protections in place.
As our State enters Phase 2 of recovery, in order to
ensure access to justice and to prevent an excessive
backlog of cases, the District Court will begin hearing all
cases. Atthe same time, the safety of the public and Court
staff remains a priority. This order, entered jointly with the
Chief Justice of the Nevada Supreme Court provides for
continued extensive use of alternative means appearances,
social distancing protocols, and mask-wearing to allow the
business of the Court to go forward safely. [emphasis added]

Page 2, lines 16 — 28
Once the authority to begin hearing cases was granted to the District Court, Chief
Judge Bell and Chief Justice Pickering set forth the manner in which cases shall be heard
More specifically, Administrative Order 20-17 sets forth the methods of appearances:
Appearances by Alternative Means

During this time, due to restrictions on the entrants to the
Court facilities and to reduce the potential for spread of
infection, appearances by alternative means are strongly
encouraged whenever possible. This includes all case types.
Unless exceptional circumstances exist, District Court Judges
should accommodate requests to appear by alternative
means for any attorney, party or witness who is considered a
vulnerable person under Governor's Directive 218§5. This
includes persons who are over 65, pregnant, or suffering from
an underlying health condition.

The District Court has four methods of appearance by
alternative means: videoconference through Bluedeans,
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telephone conference through BlueJeans, regular telephone,
and CourtCall. Since Courtcall involves a cost to the litigants,
no party may be required to use CourtCall at this time. Use of
BlueJeans is strongly favored given the number of
people the system can accommodate and its
compatibility with the JAVS system. Video is also favored
as it aids communication and produces a better record.
[emphasis added]

P. 5, lines 18 — 28

In the August 6, 2020, Minute Order, Judge Moss acknowledged the concerns of
counsel and herself regarding entering the Family Court building,

At least for the rest of the year 2020, Judge Moss,
Attorney Lubritz, and Attorney Mastel are unable to enter
the court building due to underlying medical conditions, risk
of exposure, and other health and safety concerns. Notably
as well, Judge Moss's judicial term ends approximately
around December 31, 2020 or a few days after. [emphasis
added]

Notwithstanding the foregoing, Attorney Mastel would not stipulate to conducting
day 2 of the evidentiary hearing via alternative means, such as BlueJeans. Her concerns
as detailed by Judge Moss in the August 6, 2020, Order, do not rise to a level that would
separate this case from any other being conducted using BlueJeans. Rather, Attorney
Mastel’'s “concerns with wearing masks and the trier of fact is unable to see facia
demeanors and problems with hearing vices clearly through masks” supports David’s
request that the case proceed through alternative means.

Attorney Obligations

Attorneys, as officers of the Court, have ethical obligations for
cooperative civility under normal circumstances. This Court,
under the present circumstances, reminds attorneys that
they have an obligation to cooperate with the Courts and

one another as we all navigate these challenging
circumstances. This is not the time to press for
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unwarranted tactical advantages, unreasonably deny
continuances or other accommodations, or otherwise
take advantage of the challenges presented due to the
current pandemic. Lawyers are expected to be civil,
professional, and understanding of their colleagues, parties
and witnesses who are ill or otherwise unable to meet
obligations because of the current restrictions. [emphasis
added].
P. 9, lines 14 — 22
Attorney Mastel’s refusal to move forward with the evidentiary hearing, absent an
Order of the Court, could be perceived as an effort to achieve a tactical advantage. Given
the fact that Judge Moss retires at the end of the year, it might also be perceived as forum-
shopping. Either way, such refusal is averse to the letter and spirit of Administrative Orde
20-17.
Hearings
Evidentiary hearings should go forward when possible.
Appearances by witnesses parties, and lawyers should be by
alternative means unless the District Court Judge finds that
personal appearance by an individual is necessary to the
proceeding. To the extent possible exhibits should be
produced, displayed, and admitted in an electronic format.
P. 12, lines 12 and 19 — 22
Given that no argument was made at the August 6, 2020, status check, as to why
day 2 of the evidentiary hearing should not proceed via BlueJeans, and, given that Judge
Moss is willing and able to calendar Day 2, forthwith, David respectfully requests that the
Court issue an Order directing Judge Moss to resume the evidentiary hearing vig
BlueJeans pursuant to Administrative Order 20-17.
Attorney’s Fees
Fees should be awarded to David for this having to file this Motion as a result of

Ms. Mastel's noncompliance with the spirit and letter of Administrative Order 20-17.
PAGE 13 OF 18
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The Nevada Supreme Court adopted four factors which, in addition to hourly time
schedules kept by an attorney, are to be considered in determining the reasonable value
of an attorney’s services. Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349, 459
P.2d 31, 33 (1969). The factors the Court must consider are “(1) the qualities of the
advocate: his ability, his training, education, experience, professional standing and skill
(2) the character of the work to be done: its difficulty, its intricacy, its importance, time and
skill required, the responsibility imposed and the prominence and character of the parties
where they affect the importance of the litigation; (3) the work actually performed by the
lawyer: the skill, time, and attention given to the work; and (4) the result: whether the
work performed by the lawyer was successful and what benefits were derived.”

The qualities of the advocate:

The undersigned is well-experienced in domestic relations law having spent theg
majority of her 20+ years, as a licensed Nevada attorney, in this field and is in good
standing with the State Bar of Nevada. The undersigned also served as a Nevada Deputy
Attorney General and a Special Assistant United States Attorney for the District of
Columbia.

The character of the work to be done:

The work in this matter work requires something more than a passing knowledgeg
of domestic relations law.

The work actually performed by the lawyer:

All work conducted in this case has been performed by the undersigned at 4

significantly reduced hourly rate.
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The result:
Plaintiff believes he will prevail on the underlying Motion.
IV.  Conclusion
WHEREFORE, based upon the foregoing, Plaintiff, David Rose respectfully
requests that:
1. Pursuant to Administrative Order 20-17, the evidentiary hearing which
began on January 27, 2020, shall resume, via BlueJeans.
2. The Hon. Cheryl B. Moss may, at her discretion, re-set day 2 of theg
evidentiary hearing forthwith;
3. Plaintiff is awarded his reasonable attorney’s fees and costs for having to
file this Motion; and
4. For any such relief as the Court deems proper in the premises.
Dated this 4t day of September, 2020.

LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff
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DECLARATION OF DAVID JOHN ROSE

David John Rose does hereby declare, pursuant to NRS 53.045 and the laws of
the State of Nevada, as follows:

1. | am the Plaintiff in Case No. D-17-547250-D.

2. | have read Motion for Relief Pursuant to Administrative Order 20-17 andg
Other Related Relief and the facts contained therein are true and correct to the best of
my knowledge except as to those matters stated upon information and belief and as tg
those matters, | believe them to be true.

Further your declarant sayeth naught.

Dated this 4th day of September, 2020. Z i

David John Rose
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DECLARATION OF SHELLEY LUBRITZ, ESQ. PURSUANT TO
EIGHTH JUDICIAL DISTRICT COURT RULE 5.501

Shelley Lubritz, Esq. does hereby declare, pursuant to NRS 53.045 and the lawg
of the State of Nevada, as follows:

1. | am a duly licensed attorney in the State of Nevada. | maintain an office af
375 East Warm Springs Road, Suite 104, Las Vegas, Nevada 89119. | was retained by
Plaintiff, David John Rose, to represent him in Case No. D-17-547250-D.

2. In accordance with EDCR 5.501, on August 31, 2020, | served Rachea
Mastel, Esq. with an EDCR 5.501 letter via Odyssey* in an effort to resolve the issues sef
forth, above, prior to filing this Motion.

3. Ms. Mastel was given a deadline of September 1, 2020, to respond to the
letter.

4. It is three (3) days past the deadline and no response to the August 31
2020, letter has been received.

5. | have complied, fully, with the requirements of EDCR 5.501.

Further your declarant sayeth naught.

Dated this 4™ day of September, 2020.

Shelley Lubritz, Esq.

4 A copy of the August 31, 2020, letter is attached to the companion filing as Exhibit "2'" and is,
hereby, fully incorporated herein by reference.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 4" day of September, 2020, | caused to be served
the Motion for Relief Pursuant to Administrative Order 20-17 and Other Related Relief tq
all interested parties as follows:

___ BY MAIL: Pursuant to NRCP S(b), | caused a true copy thereof to be placed
in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
as follows:

____ BY CERTIFIED MAIL: | caused a true copy thereof to be placed in the U.S
Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully
paid thereon, addressed as follows:

____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof to
be transmitted, via facsimile, to the following number(s):

X BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9,
caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
e-mail address(es):

Attorney for Defendant

Service@KainenLawGroup.com

Dated this 4t day of September, 2020.
LAW OFFICE OF SHELLEY LUBRITZ, PLLC
By:
Shelley Lubritz, Esq.
Nevada Bar No. 5410
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119
Attorney for Plaintiff
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Electronically Filed
9/4/2020 12:07 PM
Steven D. Grierson
CLERK OF THE COU

EXHS

Shelley Lubritz, Esq.

Nevada Bar No. 5410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@Iubritzlawoffice.com

Attorney for Plaintiff
DAVID JOHN ROSE

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.. D-17-547250-D
o Dept. No.: |
Plaintiff,
Hearing Date:
VS. Hearing Time:
SARAH JANEEN ROSE, ORAL ARGUMENT REQUESTED
Defendant

EXHIBIT APPENDIX IN SUPPORT OF MOTION FOR RELIEF PURSANT TO
ADMINISTRATIVE ORDER 20-17 AND OTHER RELATED RELIEF

COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley
Lubritz, Esq., of the Law Office of Shelley Lubritz, PLLC and hereby submits his Exhibitg
in support of Motion for Relief Pursuant to Administrative Order 20-17 and Other Related

Relief.
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1.

2.

August 6, 2020 Minute Order; and
EDCR 5.501 letter to Racheal Mastel re: appearance by alternative means
Dated this 4™ day of September, 2020.

LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff

David John Rose
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D-17-547250-D

DISTRICT COURT
CLARK COUNTY, NEVADA

Divorce - Complaint COURT MINUTES August 06, 2020
D-17-547250-D David Rose, Plaintiff
Vs.
Sarah Rose, Defendant.
August 06, 2020 3:30 PM Minute Order
HEARD BY: Moss, Cheryl B. COURTROOM: Chambers

COURT CLERK: Blanca Madrigal

PARTIES:
Carson Rose, Subject Minor, not present
David Rose, Plaintiff, Counter Defendant, not  Shelley Lubritz, Attorney, not present
present
David Rose, Subject Minor, not present
Lily Rose, Subject Minor, not present
Sarah Rose, Defendant, Counter Claimant, not Racheal Mastel, Attorney, not present
present

JOURNAL ENTRIES

- MINUTE ORDER ENTRY: NO HEARING HELD AND NO APPEARANCES

Judge Moss heard the matter on the record via Bluejeans with Attorney Lubritz and Attorney Mastel.
No clients present.

Day 1 of trial commenced on 1/27/2020.

The stipulated Decree of Divorce was filed on April 11, 2018.

The Plaintiff's Motion to Set Aside was filed on 4/25/18. Defendant filed an Opposition to the
Motion to Set Aside.

PRINT DATE: | 08/06/2020 Page 1 of 3 Minutes Date: August 06, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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D-17-547250-D

An Evidentiary Hearing was set but continued several times until trial commenced on 1/27/2020.
Day 2 of trial was continued a few times due to COVID and due to Judge Moss needing to
quarantine.

Court stated it was available to conclude the last day of trial via Bluejeans. Per Administrative Court
Order 20-17, trials are encouraged to proceed via alternative means.

Court advised counsel it had conducted a Bluejeans trial in another case earlier in the day, for a
morning half day.

Court and counsel discussed the pros and cons and various concerns of conducting a trial by
videoconferencing vs. in-person.

Attorney Lubritz requested to do trial via Bluejeans as the case has been pending for a long time, that
Judge Moss has been on the case since its inception, and that there is only one day left to finish the
trial. This case will likely be appealed by either side no matter the outcome of the trial court decision.

Attorney Mastel stated several concerns, including appellate record concerns, calls dropping, internet
issues, not being able to see everything, not being able to effectively discuss with their clients not
sitting next to them, etc., with Bluejeans trials.

At least for the rest of the year 2020, Judge Moss, Attorney Lubritz, and Attorney Mastel are unable to
enter the court building due to underlying medical conditions, risk of exposure, and other health and
safety concerns. Notably as well, Judge Moss's judicial term ends approximately around December
31, 2020 or a few days after.

Further, Attorney Mastel noted concerns with wearing masks and the trier of fact is unable to see
facial demeanors and problems with hearing voices clearly through masks.

This trial is about whether to set aside a Decree of Divorce and the impact of the decision on a marital
asset to wit: the Survivor Beneficiary Provision of Plaintiff David Rose's PERS police retirement. No
child issues are involved.

Judge Moss stated it would issue the instant Court Minute Order and send a courtesy copy to the
Chief Judge.

Judge Moss advised that Attorney Lubritz would have to file a Motion with the Chief Judge to decide
if the trial should proceed via Bluejeans, and Attorney Mastel may file an Opposition.

PRINT DATE: | 08/06/2020 Page 2 of 3 Minutes Date: August 06, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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D-17-547250-D

IT IS ORDERED that the trial on August 13, 2020 shall be VACATED and the JEA shall file an
Amended Order Setting Trial with a setting in early 2021 and serve both counsel electronically. If the
Chief Judge directs trial via Bluejeans, the trial shall be placed back on calendar forthwith.

SO ORDERED.

INTERIM CONDITIONS:

FUTURE HEARINGS:
August 06, 2020 1:30 PM Status Check
Moss, Cheryl B.
Courtroom 13
Jimenez, Erica

August 13, 2020 9:00 AM Evidentiary Hearing
Moss, Cheryl B.

Courtroom 13

Jimenez, Erica

August 13, 2020 9:00 AM Moation
Moss, Cheryl B.

Courtroom 13

Jimenez, Erica

PRINT DATE: | 08/06/2020 Page 3 of 3 Minutes Date: August 06, 2020

Notice: Journal entries are prepared by the courtroom clerk and are not the official record of the Court.
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ELECTRONICALLY SERVED
8/31/2020 10:13 AM

August 31, 2020

Via E-mail: Service@KainenLawGroup.com

Racheal H. Mastel, Esq.
Kainen Law Group, PLLC 3303 Novat Street, Suite 200
Las Vegas, Nevada 89129

Re: Rose v. Rose (Case No. D-17-547250-D)
Dear Ms. Mastel,

Attached, please find a copy of my August 13, 2020, letter to you. Apparently, it
was never served. The Motion for Relief Pursuant to Administrative Order 20-17 and
Other Related Relief is drafted. Please respond to the attached letter by 5:00 p.m. on
Tuesday, September 1, 2020.

If you fail to respond or if you do not consent to the use of alternative means, via
BlueJeans, so the evidentiary hearing can proceed, then the Motion above referenced
Motion will be filed.

Your attention to this matter is appreciated.

Regards,

Shelley Lubritz, Esq.
SL/
cc: Dave Rose

Enclosure as stated

375 E. Warm Springs Road e Suite 104 e Las Vegas, Nevada 89119

Phone 702-833-1300 e Fax 702-442-9400 e Website: www.lubritzlawoffice.com
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August 13, 2020

Via E-mail: Service@KainenLawGroup.com

Racheal H. Mastel, Esq.
Kainen Law Group, PLLC 3303 Novat Street, Suite 200
Las Vegas, Nevada 89129

Re: Rose v. Rose (Case No. D-17-547250-D)
Dear Ms. Mastel,

This letter is written, pursuant to EDCR 5.501, in an effort to resolve a dispute prior
to the filing of a motion for relief. At the August 6, 2020, status check, the “Court stated
it was prepared to conclude the last day of trial, set for August 13, 2020 via Bluejeans.”
See, the attached August 6, 2020 Minute Order.

Because you opposed the use of alternative means, the evidentiary hearing was
continued. Accordingly, | am, now, compelled to prepare a Motion requesting an Order
from Chief Judge Bell that allows the evidentiary hearing to proceed in a manner
consistent with Administrative Order 20-17. Administrative Order 20-17 was entered on
the 15t day of June, 2020 by Chief Judge Bell and Chief Justice Pickering.

| believe your statements, during the August 6, 2020 status check, opposing the
use of alternative means to complete the evidentiary hearing are inconsistent with the
letter and the spirit of Administrative Order 20-16. Specifically, “Ms. Mastel stated several
concerns, including appellate record concerns, calls dropping, internet issues, not being
able to see everything, not being able to effectively discuss with their clients not sitting
next to them, etc. with Bluejeans trials.” See, the August 6, 2020 Minute Order.

At the status check, you “noted concerns with wearing masks and the trier of fact
is unable to see facial demeanors and problems with hearing voices clearly through
masks. See, the August 6, 2020 Minute Order. This argument supports the use of
alternative means, not your opposition to it.

375 E. Warm Springs Road e Suite 104 e Las Vegas, Nevada 89119

Phone 702-833-1300 e Fax 702-442-9400 e Website: www.lubritzlawoffice.com
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Racheal Mastel, Esq.
August 13, 2020
Page 2

Accordingly, I make this final request that you stipulate to the use of alternative
means so that the evidentiary hearing may proceed. Please advise as to your position
no later than 4:00 p.m. on Friday, August 14, 2020. If you choose to ignore this request
or do not consent to the use of alternative means so the evidentiary can proceed, then a
motion will be filed and an award of attorney’s fees sought.

Regards,
Shelley Lubritz, Esq.

SL/

cc: Dave Rose
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 4™ day of September, 2020, | caused to be served
the Exhibit Appendix in Support of Motion for Relief Pursuant to Administrative Order 20
17 and Other Related Relief to all interested parties as follows:

_____ BY MAIL: Pursuantto NRCP S(b), | caused a true copy thereof to be placed
in the U.S. Malil, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
as follows:

_______ BY CERTIFIED MAIL: | caused a true copy thereof to be placed in the U.S
Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully
paid thereon, addressed as follows:

_____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof tg
be transmitted, via facsimile, to the following number(s):

X_BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9,
caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
e-mail address(es):

Attorney for Defendant

Service@KainenLawGroup.com

Dated this 4™ day of September, 2020.
LAW OFFICE OF SHELLEY LUBRITZ, PLLC
By:
Shelley Lubritz, Esq.
Nevada Bar No. 5410
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119
Attorney for Plaintiff
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Electronically Filed
9/4/2020 5:21 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA

*k*k*k

David Rose, Plaintiff CaseNo.: D-17-547250-D
VS.
Sarah Rose, Defendant. Department |

NOTICE OF HEARING

Please be advised that the Pltf's Motion for Relief Pursuant to Administrative Order
20-17 and Other Related Relief in the above-entitled matter is set for hearing as follows:
Date: October 27, 2020
Time: 9:30 AM

L ocation: Courtroom 13
Family Courts and Services Center
601 N. Pecos Road
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must servethisnotice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /g TonyaMulvenon
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

| hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Tonya Mulvenon
Deputy Clerk of the Court
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Electronically Filed
9/18/2020 5:17 PM
Steven D. Grierson
CLERK OF THE COU

SUPP

Shelley Lubritz, Esq.

Nevada Bar No. 5410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@Iubritzlawoffice.com

Attorney for Plaintiff
David John Rose

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION
CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D

o Dept. No.: |
Plaintiff,

Hearing Date:
VS. Hearing Time:

SARAH JANEEN ROSE,

Defendant

SUPPLEMENTAL POINTS AND AUTHORITIES TO PLAINTIFF'S OPPOSITION
TO DEFENDANT'S EX PARTE MOTION FOR EXTENSION OF TIME
TO FILE OPPOSITION
AND

COUNTERMOTION FOR ATTORNEY’S FEES AND COSTS

COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley
Lubritz, Esq., and submits his Supplemental Points and Authorities to Plaintiff’q
Opposition to Defendant’s Ex Parte Motion for Extension of Time to File an Opposition

and Countermotion for Attorney’s Fees and Costs. This Supplemental Opposition is made

PAGE 1 OF 8
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and based upon the papers and pleadings on file herein, the attached Declaration of

Shelley Lubritz, Esq., and the attached Memorandum of Points and Authorities

Plaintiff respectfully requests this honorable Court issue its order and findings as

follows:

1.

No basis exists for Ms. Mastel to have filed Defendant’s Ex Parte Motion for an

Extension of Time to File Opposition on an ex parte basis;

. Defendant cited no caselaw or other legal authority in Defendant’s Ex Partg

Motion for an Extension of Time to File Opposition in violation of EDCR 2.20(f)
Defendant’'s Ex Parte Motion for an Extension of Time to File Opposition ig
denied as non-meritorious;
Ms. Mastel failed to attach a Declaration Pursuant to EDCR 5.501 either
stating her good faith efforts to attempt resolution or why such attempts would
be futile;
Plaintiff is entitled to an award of attorney’s fees and costs pursuant to EDCR
5.501 and 7.60; and
Any other orders this honorable Court deems just and proper in the premises.
Dated this 18" day of September, 2020.
LAW OFFICE OF SHELLEY LUBRITZ

PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES
l. Statement of Facts and Law

On September 18, 2020, at 2:51 p.m., Defendant’s counsel, Racheal Mastel, Esq.
filed an Ex Parte Motion to Extend the Time to File an Opposition to Plaintiff's Motion fof
Relief Pursuant to Administrative Order 20-17 and Other Related Relief. Defendant’s
Opposition is due, today, September 18, 2020. The Motion was filed on the eve of Rosh
Hashanah just as the undersigned would be preparing for one of the two most holy dayg
in Judaism; thereby, causing the undersigned to be late attending religious services with
her family.

Counsel set forth in the motion that she did not want to file an opposition because
she is representing the Defendant pro bono. Yet, every Opposition filed by Ms. Mastel in
this matter requests attorney’s fees and sets forth law which states that she is entitled tg
attorney’s fees despite her pro bono representation.

Plaintiff's motion was filed pursuant to this Court’'s August 6, 2020, Minute Order
As this Court will recall, the August 6, 2020, Minute Order arose from a brief status check
as to whether counsel for the parties would stipulate to conducting Day 2 of an evidentiary
hearing via BlueJeans. In its Order, the Court concluded its Order with the following
remarks and subsequent Order,

Judge Moss advised that Attorney Lubritz would have to
file a Motion with the Chief Judge to decide if the trial
should proceed via Bluejeans, and Attorney Mastel may file
an Opposition.

IT IS ORDERED that the trial on August 13, 2020 shall be
VACATED and the JEA shall file an Amended Order Setting

Trial with a setting in early 2021 and serve both counsel
electronically. If the Chief Judge directs trial via Bluejeans,

PAGE 3 OF 8
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the trial shall be placed back on calendar forthwith.
[emphasis added].

An appearance of impropriety is present as a result of the manner in which
Defendant’s motion was filed. It was filed without regard to Nevada’s laws and rules of
procedure and, as if, Defendant expected the order to be rubberstamped.

No basis exists for the motion to have been filed, ex parte. The motion is supported
neither in fact nor in law. The motion was filed on a Friday afternoon and on the day that
the opposition is due. the undersigned was compelled to stop all other work and file an
opposition in an effort to prevent Defendant’'s motion from being granted on an ex parte
basis without objection or an opportunity for Plaintiff to be heard. The motion should be
denied summarily.

Ms. Mastel’s Motion is Devoid of Any Legal Authority

Conspicuously absent from Ms. Mastel's ex parte motion, is a single citation in
support of her claims. She cited no caselaw, no statutes, and no other legal authority
Accordingly, this Court may make an adverse presumption that the failure to comply with
EDCR 2.20(c) is an admission that the ex parte motion is hon-meritorious. The same
should be denied. Rule 2.20(c) states, in pertinent part, as follows:

(c) A party filing a motion must also serve and file with it a
memorandum of points and authorities in support of each
ground thereof. The absence of such memorandum may be
construed as an admission that the motion is not
meritorious, as cause for its denial or as a waiver of all

grounds not so supported.

[Emphasis added].
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Plaintiff is Entitled to as Award of Attorney’s Fees and Costs

Rule 2.20(f) of the local rules of practice, gives this Court the authority to decline

consideration of the Motion. EDCR 2.20(f) states, in pertinent part, as follows:

() A memorandum of points and authorities that consists
of bare citations to statutes, rules, or case authority does
not comply with this rule and the court may decline to
consider it. Supplemental briefs will only be permitted if filed
within the original time limitations of paragraphs (d), (e), or (g),
or by order of the court.

[Emphasis added].

In accordance with the foregoing, Plaintiff requests that the Court exercise its

discretion and decline to consider Defendant’s motion.

Plaintiff respectfully requests that the Court grant his Countermotion for Attorney’s

Fees and Costs. EDCR 7.60 states, in pertinent part, as follows:

(b) The court may, after notice and an opportunity to be heard,
impose upon an attorney or a party any and all sanctions
which may, under the facts of the case, be reasonable,
including the imposition of fines, costs or attorney's fees
when an attorney or a party without just cause:

(1) Presents to the court a motion or an opposition to a
motion which is obviously frivolous, unnecessary or
unwarranted.

(2) Fails to prepare for a presentation.

(3) So multiplies the proceedings in a case as to increase
costs unreasonably and vexatiously.

(4) Fails or refuses to comply with these rules.

(5) Fails or refuses to comply with any order of a judge of the
court.
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Plaintiff respectfully asserts that he is entitled to attorney’s fees and costs pursuant

to EDCR 5.11. EDCR 5.501 states, in pertinent part, as follows:

V.

(a) Except as otherwise provided herein or by other rule,
statute, or court order, before any family division matter
motion is filed, the movant must attempt to resolve the issues
in dispute with the other party.

(b) A party filing a motion in which no attempt was made to
resolve the issues in dispute with the other party shall include
a statement within the motion of what provision, futility, or
impracticability prevented an attempt at resolution in advance
of filing.

(c) Failure to comply with this rule may result in imposition of
sanctions if the court concludes that the issues would have
been resolved if an attempt at resolution had been made
before filing.

Conclusion

WHEREFORE, based upon the foregoing, Plaintiff, David Rose respectfully

requests that:

1. Defendant’s motion be denied in its entirety;
2. Plaintiff is awarded his reasonable attorney’s fees and costs for having to
file this Motion; and
3. For any such relief as the Court deems proper in the premises.
Dated this 18" day of September, 2020.
LAW OFFICE OF SHELLEY LUBRITZ, PLLC
By:
Shelley Lubritz, Esq.
Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

PAGE 6 OF 8

APPX0625




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DECLARATION OF SHELLEY LUBRITZ, ESQ.

SHELLEY LUBRITZ, ESQ., states under penalty of perjury pursuant to NRS
53.045:

1. | am an attorney duly licensed to practice law in the State of Nevada. | am
employed by the Law Office of Shelley Lubritz, PLLC, and | am counsel of record for
Plaintiff, David John Rose in the above-entitled actions. | have personal knowledge of
the facts contained herein and | am competent to testify thereto, except for those matters
stated upon information and belief, and as to those matters, | believe them to be true.

2. | have read the forgoing Supplemental Points and Authorities to Plaintiff's
Opposition to Defendant’s Ex Parte Motion for Extension of Time to File an Opposition
and Countermotion for Attorney’s Fees and Costs and am competent to testify regarding
the same. All statements set forth therein are true and correct to the best of my
knowledge except for those matters stated upon information and belief and as to those

matters, | believe the same to be true and correct.

DATED this 18™ day of September, 2020.

SHELLEY LUBRITZ, ESQ.
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CERTIFICATE OF SERVICE

On the 18" day of September, 2020, | caused Supplemental Points and Authorities
to Plaintiff's Opposition to Defendant’s Ex Parte Motion for Extension of Time to File an
Opposition and Countermotion for Attorney’s Fees and Costs to be served on al
interested parties as follows:

_____ BY MAIL: Pursuantto NRCP S(b), | caused a true copy thereof to be placed
in the U.S. Malil, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
as follows:

_______ BY CERTIFIED MAIL: | caused a true copy thereof to be placed in the U.S
Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully
paid thereon, addressed as follows:

_____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof tg
be transmitted, via facsimile, to the following number(s):

X_BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9,
caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
e-mail address(es):

Racheal Mastel, Esq.
Service@KainenLawGroup.com

By:
Shelley Lubritz, Esq.
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Electronically Filed
9/19/2020 6:04 PM
Steven D. Grierson
CLERK OF THE COU

NOTC

Shelley Lubritz, Esq.

Nevada Bar No. 5410

LAW OFFICE OF SHELLEY LUBRITZ, PLLC
375 E. Warm Springs Road Suite 104

Las Vegas, Nevada 89119

Telephone: (702) 833-1300

Facsimile: (702) 442-9400

E-mail: shelley@lubritzlawoffice.com

Attorney for Plaintiff
David John Rose

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, Case No.: D-17-547250-D

o Dept. No.: |
Plaintiff,

Hearing Date:
VS. Hearing Time:

SARAH JANEEN ROSE,

Defendant

NOTICE OF NON-OPPOSITION AND REQUEST TO GRANT PLAINTIFF'S
MOTION FOR RELIEF PURSUANT TO ADMINISTRATIVE ORDER 20-17

AND FOR OTHER RELATED RELIEF
Plaintiff, David John Rose, files this Notice with respect to his pending Motion fof
Relief Pursuant to Administrative Order 20-17 and for Other Related Relief, filed and

served on September 4, 2020. To date, Defendant, Sarah Janeen Rose, has not filed an

opposition or written statement opposing the Motion.
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At present, Defendant has offered no opposition to Plaintiff's Motion. Defendant
received Plaintiff's filing pursuant to, EDCR 7.26 and NEFCR Rule 9, via electronic mail
via Wiznet, on September 4, 2020.1 As such, the opposition was due on September 18
2020. There is no argument that can be made that the failure to oppose Plaintiff’'s motion
was inadvertent. To the contrary, on September 18, 2020, Defendant filed her Ex Partg
Motion for Extension to File Opposition in which she acknowledged it was due that day
The timing of the filing, at 2:51 p.m., evidences that Defendant never intended to oppose
the motion, timely, and in accordance with local rules of practice.

EDCR 2.20(e)? allows for 14 days for an opposing party to file an opposition aftef
being served with a motion. A party’s failure to timely oppose a motion may constitutg
the non-moving party’s consent to granting of the motion.

For the above reasons, as well as those set forth in Plaintiff's Motion for Relief
Pursuant to Administrative Order 20-17 and for Other Related Relief, Plaintiff respectfully
requests that this Court consider the Motion to be consented to and grant it.

Dated this 19" day of September, 2020.
LAW OFFICE OF SHELLEY LUBRITZ, PLLC

By:

Shelley Lubritz, Esq.

Nevada Bar No. 5410

375 E. Warm Springs Road Suite 104
Las Vegas, Nevada 89119

Attorney for Plaintiff

! Defendant was served at Service@KainenLawGroup.com which is the service contact in Case
No. D-17-547250-D
2NV ST 8 DIST CT RULE 2.20(e).
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CERTIFICATE OF SERVICE

On the 19" day of September, 2020, | caused this Notice of Non-Opposition and
Request to Grant Plaintiff's Motion for Relief Pursuant to Administrative Order 20-17 and
for Other Related Relief to be served on all interested parties as follows:

____ BY MAIL: Pursuant to NRCP 5(b), | caused a true copy thereof to be placed
in the U.S. Malil, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
as follows:

_______ BY CERTIFIED MAIL: | caused a true copy thereof to be placed in the U.S
Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully
paid thereon, addressed as follows:

_____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof tg
be transmitted, via facsimile, to the following number(s):

X_BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9,
caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
e-mail address(es):

Racheal Mastel, Esq.
Service@KainenLawGroup.com

By:
Shelley Lubritz, Esq.
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3303 Novat Street, Suite 200

Las Vegas, Nevada 89129
702.823.4900 « Fax 702.823.4488
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Electronically Filed
9/25/2020 5:11 PM
Steven D. Grierson
CLERK OF THE COURT

EDWARD L. KAINEN, ESQ.
Nevada Bar No. 5029
RACHEAL H. MASTEL, ESQ.
Nevada Bar No. 11646
KAINEN LAW GROUP, PLLC
3303 Novat Street, Suite 200
Las Vegas, Nevada 89129

7

823-4900
823-4488 (Fax)

ervice@KainenLawGroup.com
Attorneys for Defendant
in conjunction with the Legal Aid Center of Southern Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA

VS.

DAVID ROSE,

SARAH ROSE,

o CASE NO. D-17-547250-D
Plaintiff, DEPT NO. I/Chief Judge

Date of Hearing:
Time of Hearing:

Defendant.

0DEFENDANT’S OPPOSITION TO PLAINTIFE’S MOTION 17
R RELIEF PURSUANT TO ADMINISTRATIVE ORDER 20-

AND FOR REALNA];I‘ED RELIEF
COUNTERMOTION FOR ATTORNEY’S FEES AND COSTS

COMES NOW, Defendant, SARAH ROSE, by and through her attorney,

RACHEAL H. MASTEL, ESQ., of the law firm of KAINEN LAW GROUP, PLLC, and
submits to this Honorable Court her Opposition to Plaintiff’s Motion for Relief Pursuant

to Administrative Order 20-17 and for Related Relief and requests this Court award her

Attorney’s Fees and Costs.

27| . . .

28| ...
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This Opposition and Countermotion are made and based upon the pleadings
on file herein, the Points and Authorities, the Affidavit and the Exhibits attached to this
Opposition and argument to be adduced at the time of hearing.

DATED this 25" day September, 2020.

KAINEN LAW GROUP, LLC

By: /s/ Racheal H. Mastel
RACHEAL H. MASTEL, ESQ.
Nevada Bar No . 11646
3303 Novat Street, Suite 200
Las Vegas, Nevada 89129
Attorneys for Defendant

l.
POINTS AND AUTHORITIES
Plaintiff, DAVID ROSE (hereinafter “Husband”), and Defendant, SARAH
ROSE (hereinafter “Wife”), were married on June 17, 2006, and divorced by a Stipulated
Decree of Divorce filed on April 11, 2018. Thereafter, on April 25, 2018, Husband filed
a Motion to Set Aside the Decree, pursuant to NRCP 60(b). After substantial argument

and additional hearings, an evidentiary hearing was scheduled to determine whether to
set the Decree aside.” The trial was continued on more than one occasion, but ultimately
began on January 27, 2020. By the end of the day, Husband had finished his case in chief,
but Wife had not been able to begin hers. A second day was scheduled for April 14, 2020
and counsel agreed to participate in settlement discussions with Judge Moss on March

27, 2020. The settlement discussions were conducted remotely, but no agreement was

! Because this Motion is not before this Court for consideration on the underlying merits, but rather to
address the single issue of Judge Moss's decision to continue the trial date, Wife is not going to spend
time addressing Husband's assertions regarding the facts and law related to the merits of the case. Wife
will merely assert her opposition and state that as to the underlying facts and law, as well as the actual
purpose of the underlying trial, Wife incorporates her previous filings as to her assertions and denials.
Wife wholly disagrees with Husband's representations to this Court as to the underlying merits of this
case.
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reached. Then, on April 8, 2020, the Court (Department 1), issued a Minute Order
continuing the trial as a result of the COVID-19 directives in place from the Governor
and the Administrative Orders of the Court.

The trial was intended to go forward, in person on July 22, 2020. However,
on July 07, 2020, the Court issued a Minute Order rescheduling the trial to August 13,
2020, as Judge Moss had been directed to quarantine "just in case." Thereafter, on August
6, 2020, the Court held a Status Check and Judge Moss indicated, understandably, that
she was no longer comfortable holding in person hearings and would not be doing so
until through the end of the year.

The Court provided an option to allow the second day of the trial to go
forward via Bluejeans or be continued until after the first of the year. Until August 6,
2020, the Court and the parties had been making every attempt to have the trial continue
in person. At the time of the status check, undersigned counsel expressed several
concerns with finishing the trial via Bluejeans. Both counsel on this case have
acknowledged that this case is very likely to be appealed, regardless of the outcome.
Therefore, multiple issues are of concern; for example, potential witness and credibility
issues which would be more easily addressed in person, but likely more difficult to
identify and address via video, are critical in this matter.

Department I's current policy is that both parties must agree to hold the trial
via Bluejeans, or the same will be continued. At least in part because of undersigned
counsel's concerns, the Court has continued the trial.

This Court should also note that although this case has been pending longer

than many, there is no immediate issue resulting from the same. Husband requested relief

2 To date, counsel is aware of connectivity issues (having just had a one hour hearing last three hours
due to the same); potential witness issues related to individuals off screen or witnesses using notes,
texting, etc; the fairly common lack of clarity of the video which interferes with the Court's ability to
view body language; issues related to garbled speech, and the JAVS systems ability capture all of the
communication in the court room. These are only the most common and concerning possibilities which
could have an impact on the anticipated appeal.
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IS to set aside the provision of the Decree which requires him to name Wife as the
beneficiary of his PERS account. He can change that beneficiary (or name one) until the
day he retires. Husband is more than 12 years away from retiring at a minimum. Although
no one wants this case to be unnecessarily prolonged, a six month delay will not prejudice
Husband in the relief he has sought.

This Court should be aware that Husband's Motion also makes an
inappropriate, and knowingly false statement, to wit: that undersigned counsel is seeking
an "inappropriate tactical advantage,"” and "may be forum-shopping." Husband's counsel
absolutely knows that is not true and her claim is willfully false. As the hearing video
from that status check will confirm, undersigned counsel agreed that it was preferable for
Judge Moss to finish the case. Undersigned counsel even pointed out her belief that Judge
Moss would be allowed to finish the trial after her retirement, and assured both the Court
and counsel that she would make no objection to the same. The fact of the matter is that
undersigned counsel has an obligation to protect Wife's interests. Knowing the probability
of this case going up on appeal, counsel has a obligation to ensure that a complete and
accurate record is available for the appeal, and to make every attempt to avoid due
process issues.

Husband has filed this Motion to request intervention by the Chief Judge to
supplant Department I's Order, and order undersigned counsel to participate in the second
day of trial by the method Husband wants. This is not among the Chief Judge's
responsibilities, nor is it proper under the current Administrative Order, 20-17.

The responsibilities of the office of the Chief Judge are set forth in NRS
3.025 and 3.026 and EDCR 1.30, 1.31, 1.33, et al. Those responsibilities can be summed
up as overseeing the efficient and appropriate administration of the Court. Those duties
do involve ensuring the timely disposition of cases and addressing grievances by parties
related to the administration of cases. NRS 3.026(1)(a)(2) and (1)(b). Those duties also
include ensuring that cases are managed as uniformly as possible. NRS 3.026(1)(a)(1).

Those duties, however, specifically do not include oversight or “interlocutory appeal” on
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the merits of the decision made by at District Court Judge or Hearing Master. NRS
3.026(2)(b). In other words, while a grievance related to the delay of cases resulting from
a District Court department's calendar may be appropriate before the Chief Judge, a
request to reverse a District Court's Order granting a continuance would not be. EDCR
7.10 also makes it clear that it would be beyond the scope of the responsibilities of the
Chief Judge to enter the Order Husband is requesting.

Further, the current Administrative Order, 20-17, leaves to the discretion of
the Court whether or not it is necessary to have a trial held in person, to wit:

Evidentiary hearings should go forward when possible.

A rative moans Unless the DiStrict Soutt Jdge Tids foat &

personal appearance by an individual is necessary to the

proceeding.

Page 12, lines 19-22. See also Page 16, lines 9-11.

The Order also contemplates a complete stay of a civil case (to be decided
on a case-by-case basis). See Page 19, lines 1-4. Domestic cases are civil cases.

It is clear that the Administrative Order, while attempting to keep cases
moving with some semblance of normalcy, also contemplated the necessity to give
substantial discretion to the individual District Court departments to manage their
calendars for the greatest equity of each individual case. Judge Moss held a status check
hearing and took argument from both parties as to the merits of either continuing the trial
until it could be held in person, or ordering the same to occur via Bluejeans. Ultimately,
after letting both parties be heard on the issue, she determined that it was appropriate to
continue the trial. Not only would over-ruling that decision be beyond the scope of the
responsibilities of the Chief Judge under the statute, Judge Moss's decision was
completely proper under Administrative Order 20-17.

Husband would like this Court to determine, administratively, that there
would be substantial prejudice to him, if this matter is continued into 2021. As previously
stated, that is factually untrue. More importantly, however, determining prejudice is per

se a decision on the merits. Further, Wife's allegation in during the hearing, addressed the
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concern of prejudice to her, if the trial went forward via Bluejeans. It is not within the
scope of the duties of the Chief Judge to weigh and balance potential issues of prejudice.
The authority to review a District Court's decision in that matter lies with the Appellate
Courts.

Because Husband believes he will be prejudiced by the delay, his remedy
lies in filing a Writ Petition, not in a Motion to this Court. What Husband is requesting
of this Court is beyond its scope. Further, there was nothing improper about the Order
issued by Judge Moss. There is no basis for the relief Husband is seeking.

There is no legal basis for Husband's Mation. It is a clear violation of NRCP
11, NRS 7.085 and EDCR 7.60. Wife is entitled and deserving of fees pursuant to the
same as well as NRS 18.010(2)(b).

Although it may be compelling to suggest that since Wife is ably represented

in pro bono capacity, no award of fees is necessary, the case law does not support that
conclusion. The initial premise of Miller v. Wilfong, 121 Nev. 619, 119 P.3d 727 (2005)
articulated at page 729 - 730 states:

Initially, we conclude that a party is not precluded from
recovering attorney fees solely because his or her counsel
served in a pro bono capacity. While Nevada law has been
silent on this issue, many courts have concluded that an award
of attorney fees is proper, even when a party is represented
without fee by a nonprofit legal services organization. In
addition to the’various state courts, the United States Supreme
Court has concluded that an award of attorney fees to a
nonprofit legal services organization is to be calculated
according to the prevailing market rate, stating that "Congress
did not intend the calculation of fee awards to vary depending
on whether ?Iamtlff was represented by private counsel or by
a nonprofit legal services organization." We agree with these
courts and conclude that significant public policy rationales
support awarding fees to counsel, regardless of counsel's
service in a pro bono capacity. First, the fact that a government
institution or private charity has provided legal assistance
should not absolve other responsible parties of their financial
obligations. For example, when pro bono counsel assist a parent
in a custod%/ or child support dispute, the wealthier parent
should not be relieved of an obligation to pay attorney fees.
Further, in domestic matters, one partner has often created or
contributed to the other partner's limited financial means by
Ieavm? the household, failing to remit child support, drawing
funds from a shared account, or other similar conduct. In those
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cases, if fees are not awarded to P_ro bono counsel, a wealthier
litigant would benefit from creating conditions that force the
other party to seek legal aid. In addition, pro bono counsel serve
an important role in the legal system's attempt to address the
unmet needs of indigent and low-income litigants within our
state. To impose the burden of the cost of litigation on those
who volunteer their services, when the other party has the
means to pay attorney fees, would be unjust.

It is clear from the language in Miller v. Wilfong, that it is appropriate to
award a party fees when that party has been represented Pro Borno. Although the Court is
flso to consider the Brunzell factors (which will be addressed below), in Pro Bono cases

here are also further equitable considerations, as delineated above, to wit: that pro bono

services do not absolve responsible parties of their financial obligations (such as those due

under Sargeant v. Sargeant, 88 Nev. 223, 495 P.2d 618 (1972); Leeming v. Leeming, 87
Nev. 530, 490 P.2d 342 (1971); Halbrook v. Halbrook, 114 Nev. 1455, 971 P.2d 1262
(1998).), that, “to impose the burden of the cost of litigation on those who volunteer
heir services, when the other party has the means to pay attorney’s fees, would be
unjust.”

Pursuant to Brunzell v. Golden Gate National Bank, 85 Nev. 455 P.2d 31
(1969), in the case at bar, the Court should consider the following factors in awarding

1. Qualities of Wife's Advocate

The qualities of Wife's attorneys are excellent. Racheal Mastel is a partner
with Kainen Law Group, PLLC. She is a Fellow of the American Academy of

Matrimonial Lawyers, a Nevada Board Certified Specialist in Family Law and has

practiced exclusively in the area of Family Law for approximately 11 years. Ms. Mastel
has been named as a "Rising Star" in Super Lawyers Magazine for the Mountain States
Region, which includes Nevada, Idaho, Montana, Utah and Wyoming on multiple
occasions. Ms. Mastel has written extensive CLE materials on various aspects related to

the practice of family law and was appointed by the Nevada Supreme Court to the Rules

27(. . .
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of Civil Procedure Committee, to conduct a major review and overhaul of all of the
Nevada Rules of Civil Procedure as the representative of the Family Law Section on that
Committee.

Clearly, Wife attorneys are experienced, well trained and qualified in relation

ro the fees charged for there services in this matter. Ms. Mastel's hourly rate is $375.
Paralegals were also utilized where possible, at lesser rates.
2. The Character of the Work Done

In this instance, Wife’s counsel is charged with the task of Opposing

Husband’s Motion to have this Court intervene and overturn an Order by a District Court

Judge. Wife has attempted to provide a succinct response to the Motion, identifying the

legal bases under which Husband's Motion fails. Under the circumstances of this case, the
character of the work completed certainly justifies the fees incurred in this matter.
3. The Work Actually Performed

Wife's attorneys have made every effort to be as efficient as possible in

completing the necessary work to obtain favorable results for her. The amount of fees and

costs accurately reflects the actual work done in this matter. The work was completed in
Lhe most cost efficient manner to minimize the over all fees and costs incurred. A copy of
such redacted billing as reflects the work actually performed can be provided after the
hearing on this matter, if requested by the Court.

4. The Results

The final factor adopted in Brunzell is whether the attorney was successful

and what benefits were derived. It is anticipated that Wife will be successful at the

hearing on this matter, as Husband’s Motion has no legal basis.

24(. ..
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[1.
CONCLUSION

Wife requests that Husband’s Motion be denied in toto and that Wife be

awarded her attorney’s fees for the necessity of opposing the same.

Respectfully submitted this 25"

By:

day of September, 2020.
KAINEN LAW GROUP, PLLC

/s/ Racheal H. Mastel
RACHEAL H. MASTEL, ESQ.
Nevada Bar No. 11646
3303 Novat Street, Suite 200
Las Vegas, Nevada 89129
Attorneys for Defendant
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DECLARATION OF COUNSEL IN SUPPORT OF OPPOSITION
I, RACHEAL MASTEL, declare under penalty of perjury that | am counsel

for the Defendant herein and that | have read the foregoing Defendant’s Opposition to
Plaintiff’s Motion for Relief Pursuant to Administrative Order 20-17 and for Related
Relief and Countermotion for Attorney’s Fees and Costs, and the same is true and correct
of my own knowledge, except for those matters which are therein stated upon information
and belief, and as to those matters, | believe them to be true.

EXECUTED this 25" day of September, 2020.

/s/ Racheal H. Mastel
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1 CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 25" day of September, 2020, | caused to
be served the Defendant’s Opposition to Plaintiff’s Motion for Relief Pursuant to
Administrative Order 20-17 and for Related Relief and Countermotion for Attorney’s Fees

2
3
4
5lland Costs 1o all interested parties as follows:
6 BY MAIL: Pursuantto NRCP 5(b), | caused a true copy thereof to be placed
7|in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed
8l@as follows:

9 ____ BYCERTIFIED MALIL: I caused atrue copy thereof to be placed in the U.S.

10{Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully

11(paid thereon, addressed as follows:

12 _____ BY FACSIMILE: Pursuant to EDCR 7.26, | caused a true copy thereof to
13(be transmitted, via facsimile, to the following number(s):
14 X BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, |
15|caused a true copy thereof to be served via electronic mail, via Wiznet, to the following
16le-mail address(es):
17 Counsel for Plaintiff.
18 shelley @lubritzlawoffice.com
19
20 /s/ _Carol Navarro

An Employee of
21 KAINEN LAW GROUP, PLLC
22
23
24
25
26
27
28
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Electronically Filed
10/21/2020 9:16 AM
Steven D. Grierson
CLERK OF THE COURT

DECN
DISTRICT COURT
CLARK COUNTY, NEVADA

DAVID ROSE,

Plaintiff,

Case No. D-17-547250-D

VS. Dept. No. |
SARAH ROSE,

Defendant.

COURT MINUTE DECISION

On September 04, 2020 Plaintiff’s Counsel filed a Motion for Relief

Pursuant to Administrative Order 20-17 and for Other Related Relief.

On September 25, 2020 Defendant's Counsel filed their Opposition and

Countermotion for Attorney’s Fees and Costs.
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As previously stated at the Bluejeans hearing on August 6, 2020, the Court
discussed with both counsel as to how the Evidentiary Hearing in this matter

could be finished.

The Court is cognizant of its duty to sit and complete trials. However, due
to COVID and the pandemic's impact on the Court's case docket, the trial in this
case was impacted along with other pending trials. The Chief Judge issued
several Administrative Orders. In those Administrative Orders, trials should
proceed "when possible", and the Court shall be permitted to hear testimony from

the parties and witnesses unless personal appearance is necessary.

The Court makes the following Findings:

The Court was available to do the trial virtually via BlueJeans with the

capability of recording the trial proceedings.

The Court completed a few trials in 2020 via BlueJeans wherein both sides

made themselves available.

The undersigned judge is retiring from the bench at the end of December

2020.
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Father's counsel and Father already advised the Court at the last hearing
that they were ready and available to do the trial over BlueJeans, and that they are

technologically capable of doing the trial virtually.

Mother's counsel previously advised the Court of their concerns as
enumerated in their most recently-filed Opposition. Mother's counsel requested

that the trial be completed in-person. Thereafter, Father's counsel objected.

The Court stated its concerns at the prior BlueJeans hearing, and submits

additional Findings for this Court Minute Decision and Order.

This is a very high conflict case and no matter the outcome, one of the
parties will appeal the trial decision. Accordingly, the parties and their counsel

will want to ensure that an accurate record is made.

An in-person trial provides the Court with the ability to see everything in

the courtroom, including the demeanors of the parties and the witnesses.

The undersigned judge is unable to return to her courtroom until it is safe to
do so without being forced to disclose whether she or a family member is at risk

for COVID or has a medical condition. This applies to both counsel as well.

Certain lawyers are unable to come into the Courthouse, a public building

where over a dozen reported cases of COVID have already occurred.

3
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Some lawyers are unable to remain in the courtroom and wear a mask for the

entire duration of the trial citing panic disorders and anxiety attacks.

The District Court has implemented the use of clear masks and face shields
for trials, but certain individuals, attorneys and witnesses alike, have anxiety
attacks and other physiological conditions that make it difficult for them to
remain in the courtroom for an extended duration. There is an absolute strict
requirement for masks in the courtroom. Neither the judge in this case nor both
counsel should be placed in a situation where they would be forced to disclose
personal or health information about why they can or cannot endure wearing

masks in the courtroom for any given length of time.

It is the Court's understanding that Mother's counsel asserted that she is
unable to enter a courtroom until it is safe. The Court is mindful also that Mother
has a right to counsel of her choice, and she should not be forced to retain a new
lawyer to start all over again if the trial were to be done over BlueJeans. Mother's
counsel expressly stated that the only way to have a fair trial is to have an in-
person trial given the contentiousness of this case and the less likelithood of

irregularities occurring in the courtroom.

Some of those concerns are whether a testifying person was surreptitiously

looking at notes or texting another, and whether the judge saw a party’s real time
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reaction and their body language in the courtroom. Additional concerns are
whether the audio or video cut out on their end, and they did not hear everything
the judge, the lawyer, or the witness said. It has also been observed that a lawyer
can simply mute their audio and the opposing party will question what was being
said. If there are some alleged procedural errors during trial, they leave open the

possibility of one party filing a motion for new trial.

With this being a high conflict case, each side will be scrupulously taking
note of every word spoken, every action, every procedure, every move, and
everything else they can possibly see and observe on BlueJeans as a basis for
appeal. Granted, the same can be said for an in-person trial, but it is less likely to

occur if it was in-person.

Additionally, the Court finds that several settlement conferences have taken

place with both Counsel participating in good faith.

The competing considerations between the undersigned judge's duty to sit
and duty to conclude this unfinished trial are outweighed by the potential and
very important concerns raised by Mother's counsel concerning her client's ability
to have a trial with an accurate and complete trial record. The Court reiterates

that a few unfinished trials were completed after the pandemic but only because
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both sides stipulated to do the trial over BlueJeans. In this case, one party is

objecting and provided bona fide reasons for their request for an in-person trial.

Mother and her counsel do not waive their right to have an in-person trial
based on the above-noted concerns. Those concerns are reasonable and
compelling in the Court's view and considering the potential prejudice to one or
both parties. If the trial is completed over BlueJeans, one party will appeal
claiming that the Court was not able to see and hear everything. Moreover,
exhibits that are flashed via the "Share Screen" function may involuntarily cause
the Court to see exhibits that are potentially deemed inadmissible. It has also
been known to happen that in the middle of proceedings, a party or a witness will
drop off the BlueJeans session due to unforeseen technical difficulties. With an

in-person trial, that is less likely to happen.

Based on the above and foregoing and review of the papers and pleadings
filed to date, IT IS ORDERED that Father's Motion is DENIED WITHOUT

PREJUDICE.

IT IS FURTHER ORDERED that the hearings set on the Court’s Calendar

on October 27, 2020 at 9:30AM is VACATED.
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A copy of this Court Minute Decision shall be served electronically. The

3 Court shall prepare the Findings and Orders of the Court Re: Trial

SO ORDERED.

Dated this 21* day of October, 2020.
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CHERYL B. MOSS

i District Court Judge
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