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MCNT 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
David John Rose 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 

CLARK COUNTY, NEVADA 

 

Case No.:  D-17-547250-D 
Dept. No.:  I 
 
Hearing Date:   
Hearing Time:  
 
Hearing Not Requested 

 
"NOTICE:  YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS MOTION WITH THE CLERK OF THE COURT AND TO 
PROVIDE THE UNDERSIGNED WITH A COPY OF YOUR RESPONSE WITHIN FOURTEEN (14) DAYS OF YOUR RECEIPT OF THIS 
MOTION. FAILURE TO FILE A WRITTEN RESPONSE WITH THE CLERK OF THE COURT WITHIN FOURTEEN (14) DAYS OF YOUR 
RECEIPT OF THIS MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTED BY THE COURT WITHOUT HEARING PRIOR 
TO THE SCHEDULED HEARING DATE." 
 

PLAINTIFF’S MOTION TO CONTINUE EVIDENTIARY HEARING 
(First Request) 

 
 COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley 

Lubritz, Esq., of Law Office of Shelley Lubritz, Esq., and moves this Honorable Court to 

Continue the Evidentiary Hearing currently scheduled for October 12, 2021, at 9:00 a.m. 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Case Number: D-17-547250-D

Electronically Filed
10/10/2021 8:05 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Motion is made and based upon the papers and pleadings on file herein, the 

attached Declaration of David John Rose, the attached Declaration of Shelley Lubritz, 

Esq., the attached Certificate of Shelley Lubritz, Esq. Pursuant to EDCR 7.30(c), and the 

attached Memorandum of Points and Authorities. Plaintiff respectfully requests this 

Motion be granted and this Court issue its Order continuing the evidentiary hearing. 

Dated this 10th day of October, 2021. 

    LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

            
          By: ____________________________ 
                 Shelley Lubritz, Esq. 
                Nevada Bar No. 5410 
                 375 E. Warm Springs Road Suite 104 
                 Las Vegas, Nevada 89119    
                Attorney for Plaintiff 
            David John Rose  

MEMORANDUM OF POINTS AND AUTHORITIES 

 Plaintiff, David John Rose (hereinafter referred to as “Dave”), and Defendant Sarah 

Janeen Rose (hereafter referred to as “Sarah”) were divorced by Decree entered on April 

11, 2018. Since that time, the parties have engaged in significant motion practice 

regarding the issue of survivorship benefits to Sarah. 

 On January 27, 2020, the Hon. Cheryl B. Moss took testimony on Day 1 of the 

Evidentiary Hearing. After a series of continuances and delays, the second day was not 

scheduled prior to Judge Moss’s retirement on December 31, 2020.  

On April 9, 2021, this Court heard Defendant’s Motion for Judgment Pursuant to 

NRCP 52(C) or in the Alternative Motion for Summary Judgment and Countermotion for 

Attorney’s Fees and Costs. The Motion was denied. At the May 25, 2021, status check, 
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the Court advised counsel that it would proceed with a new trial. On September 23, 2021, 

at 9:00 a.m., the first day of evidentiary hearing was held. Thereafter, the Court set Day 

2 of the evidentiary hearing for October 12, 2021 at 9:00 a.m. 

 On October 7, 2021, at approximately 11:30 a.m., the undersigned was rear-ended 

in an auto collision after having stopped for an emergency vehicle. The undersigned was 

transported from the scene via ambulance and is currently being treated by her physician 

for injuries sustained as a result thereof. The injuries have impaired the undersigned’s 

ability to properly prepare for the upcoming evidentiary hearing. Accordingly, Plaintiff’s 

Motion to Continue Trial (First Request) is filed. 

 On October 9, 2021, at 11:09 a.m., the undersigned emailed Defendant’s counsel 

requesting a Stipulation to Continue Trial to attach as an Exhibit to this Motion. A “read” 

receipt1 to the email was generated at 11:14:21 a.m. Notwithstanding the same, no 

response has been received.   

 Motions to continue trial settings are governed by Rule 7.30 of the Eighth Judicial 

District Court Rules (“EDCR”). EDCR 7.30 provides, in pertinent part, as follows:  

(a) Any party may, for good cause, move the court for an 
order continuing the day set for trial of any cause. A motion 
for continuance of a trial must be supported by affidavit 
except where it appears to the court that the moving party did 
not have the time to prepare an affidavit, in which case 
counsel for the moving party need only be sworn and orally 
testify to the same factual matters as required for an affidavit. 
Counter-affidavits may be used in opposition to the motion. 
 

* * * 
 

 

1 A copy of the October 9, 2021, “read” receipt is attached to the companion filing as Exhibit 
"1" and is, hereby, fully incorporated herein by reference. 
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(c) Except in criminal matters, if a motion for 
continuance is filed within 30 days before the date of the 
trial, the motion must contain a certificate of counsel for 
the movant that counsel has provided counsel's client 
with a copy of the motion and supporting documents. The 
court will not consider any motion filed in violation of this 
paragraph and any false certification will result in appropriate 
sanctions imposed pursuant to Rule 7.60. 
 
(d) No continuance may be granted unless the contents of 
the affidavit conform to this rule, except where the 
continuance is applied for in a mining case upon the special 
ground provided by NRS 16.020. 
 
(e) No amendments or additions to affidavits for 
continuance will be allowed at the hearing on the motion and 
the court may grant or deny the motion without further 
argument. 
 
[Emphasis added] 

 
 The issue to be decided by this Court has been pending since April 25, 2018, when 

Plaintiff filed his Motion to Set Aside the Paragraph Regarding Survivor Benefits in the 

Decree of Divorce Based Upon Mistake. He has been proactive in endeavoring to move 

this case forward and by seeking to have this matter heard. This Court has been diligent 

in its efforts to do the same. This request to continue Day 2 of the evidentiary hearing 

Motion is not made without contemplation. In the end, it is clear that Plaintiff may be 

unduly and irreparably prejudiced if counsel were to proceed to trial on October 12, 2021, 

as the undersigned has been unable to prepare since the October 7, 2021, auto collision. 

Accordingly, Plaintiff respectfully requests that Day 2 be continued. 

. . . 

. . . 

. . . 
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 WHEREFORE, based upon the foregoing, Plaintiff, David Rose respectfully 

requests that: 

1. The evidentiary hearing set for October 12, 2021 , at 9:00 a.m. be continued. 

Dated this 10th day of October, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

          
       By:____________________________ 
                Shelley Lubritz, Esq. 
               Nevada Bar No. 5410 
                375 E. Warm Springs Road Suite 104 
                Las Vegas, Nevada 89119    
               Attorney for Plaintiff 
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DECLARATION OF DAVID JOHN ROSE 

DAVID JOHN ROSE states, pursuant to NRS 53.045 under penalty of perjury that 

1. I am the Plaintiff in the above-entitled matter. I have read the foregoing 

Plaintiff’s Motion to Continue Evidentiary Hearing (First Request).  

2. My attorney advised that she has not been able to prepare for the upcoming 

evidentiary hearing as a result of injuries she sustained in an October 7, 2021, rear-end 

auto collision. The issues being decided by this Court have been pending since April 25, 

2018, when my former counsel filed a Motion to Set Aside the Paragraph Regarding 

Survivor Benefits in the Decree of Divorce Based Upon Mistake.  

3. I have been divorced since April 11, 2018 and would like finality. However, 

my attorney stated she cannot properly prepare for the October 12, 2021 evidentiary 

hearing as a result of her injuries. Based upon the current circumstances, I may be 

irreparably harmed if the hearing proceeds as scheduled. Accordingly, I request that the 

date be continued. 

Further your Declarant sayeth naught. 

 Dated this 10th day of October 10, 2021. 
      
       _________________________ 
       David John Rose 
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DECLARATION OF SHELLEY LUBRITZ, ESQ. 

SHELLEY LUBRITZ, ESQ., states under penalty of perjury pursuant to NRS 

53.045:  
1. I am an attorney duly licensed to practice law in the State of Nevada. I am 

employed by the Law Office of Shelley Lubritz, PLLC, and am counsel of record for 

Plaintiff, David John Rose, in Case No. D-17-547250-D. I have personal knowledge of 

the facts contained herein and I am competent to testify thereto, except for those matters 

stated upon information and belief, and as to those matters, I believe them to be true.  

2. On October 7, 2021, at approximately 11:30 a.m., I was rear-ended in an 

auto collision after having stopped for an emergency vehicle. I was transported from the 

scene via ambulance and am currently being treated by my physician for injuries 

sustained as a result thereof.  

3. The injuries have impaired my ability to properly prepare for the upcoming 

evidentiary hearing.  

 4. On October 9, 2021, at 11:09 a.m., I emailed Racheal Mastel, Esq. 

requesting a Stipulation to Continue Trial to attach as an Exhibit to this Motion. Although 

a “read” receipt to the email was generated that same date at 11:14:21 a.m. no response 

has been received.   

 5. I respectfully request that the evidentiary hearing set for October 12, 2021, 

be continued to another day. 

. . . 

. . . 

. . . 
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 Further your Declarant sayeth naught. 

 DATED this 10th day of  October, 2021.  

      _______________________________ 
SHELLEY LUBRITZ, ESQ. 
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CERTIFICATE OF SHELLEY LUBRITZ, ESQ. PURSUANT TO EDCR 7.30(C) 

1. I am an attorney duly licensed to practice law in the State of Nevada. I am 

employed by the Law Office of Shelley Lubritz, PLLC, and am counsel of record for 

Plaintiff, David John Rose, in Case No. D-17-547250-D.  

2. I certify that I provided Mr. Rose with a copy of this motion and supporting 

documents prior to its filing. 

 Further your Declarant sayeth naught. 

 DATED this 10th day of  October, 2021.  

      _______________________________ 
SHELLEY LUBRITZ, ESQ. 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on the 10th day of October, 2021, I caused to be served 

the Plaintiff’s Motion to Continue Evidentiary Hearing (First Request) to all interested 

parties as follows: 

 ______BY MAIL: Pursuant to NRCP S(b), I caused a true copy thereof to be placed 

in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed 

as follows:  

 ______BY CERTIFIED MAIL: I caused a true copy thereof to be placed in the U.S. 

Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully 

paid thereon, addressed as follows:   

 ______BY FACSIMILE: Pursuant to EDCR 7.26, I caused a true copy thereof to 

be transmitted, via facsimile, to the following number(s): 

 ______BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I 

caused a true copy thereof to be served via electronic mail, via Wiznet, to the following 

e-mail address(es): 

 Attorney for Defendant: service@kainenlawgroup.com 
racheal@kainenlawgroup.com kolin@kainenlawgroup.com  
 
 Plaintiff: daverose08@gmail.com 
 
  Dated this 10th day of October, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

      By:____________________________ 
                Shelley Lubritz, Esq. 
               Nevada Bar No. 5410 
                375 E. Warm Springs Road Suite 104 
                Las Vegas, Nevada 89119    
               Attorney for Plaintiff 
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MOFI 

DISTRICT COURT 

FAMILY DIVISION 

CLARK COUNTY, NEVADA 

   

Plaintiff/Petitioner 

v. 

   

Defendant/Respondent 

Case No.     

Dept.          

MOTION/OPPOSITION 
FEE INFORMATION SHEET 

Notice:  Motions and Oppositions filed after entry of a final order issued pursuant to NRS 125, 125B or 125C are 

subject to the reopen filing fee of $25, unless specifically excluded by NRS 19.0312.  Additionally, Motions and 

Oppositions filed in cases initiated by joint petition may be subject to an additional filing fee of $129 or $57 in 

accordance with Senate Bill 388 of the 2015 Legislative Session. 

Step 1.  Select either the $25 or $0 filing fee in the box below. 

  $25  The Motion/Opposition being filed with this form is subject to the $25 reopen fee. 
-OR-

$0    The Motion/Opposition being filed with this form is not subject to the $25 reopen

fee because: 

  The Motion/Opposition  is being filed before a Divorce/Custody Decree has been 

entered. 

  The Motion/Opposition is being filed solely to adjust the amount of child support 

established in a final order. 

  The Motion/Opposition is for reconsideration or for a new trial, and is being filed 

within 10 days after a final judgment or decree was entered.  The final order was 

entered on                 . 

  Other Excluded Motion (must specify)       . 

Step 2.  Select the $0, $129 or $57 filing fee in the box below. 

  $0    The Motion/Opposition being filed with this form is not subject to the $129 or the 

$57 fee because: 

  The Motion/Opposition is being filed in a case that was not initiated by joint petition. 

  The party filing the Motion/Opposition previously paid a fee of $129 or $57. 
-OR-

$129  The Motion being filed with this form is subject to the $129 fee because it is a motion 

to modify, adjust or enforce a final order. 
-OR-

$57   The Motion/Opposition being filing with this form is subject to the $57 fee because it is 

an opposition to a motion to modify, adjust or enforce a final order, or it is a motion 

and the opposing party has already paid a fee of $129. 

Step 3.  Add the filing fees from Step 1 and Step 2. 

The total filing fee for the motion/opposition I am filing with this form is: 

$0   $25   $57   $82   $129   $154 

Party filing Motion/Opposition:     Date 

Signature of Party or Preparer  

DAVID JOHN ROSE

SARAH JANEEN ROSE

D-17-547250-D

I

Plaintiff 10/10/21

X

X
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EXHS 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
DAVID JOHN ROSE 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 

CLARK COUNTY, NEVADA 

 

Case No.:  D-17-547250-D 
Dept. No.:  I 
 
Hearing Date:   
Hearing Time:  
 
HEARING NOT REQUESTED 

 
EXHIBIT APPENDIX IN SUPPORT OF PLAINTIFF’S MOTION TO CONTINUE 

EVIDENTIARY HEARING 
(First Request) 

  
 COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley 

Lubritz, Esq., of the Law Office of Shelley Lubritz, PLLC and hereby submits his Exhibits 

in support of Plaintiff’s Motion to Continue Evidentiary Hearing (First Request). 

. . . 

. . . 

. . . 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Case Number: D-17-547250-D

Electronically Filed
10/10/2021 8:10 PM
Steven D. Grierson
CLERK OF THE COURT
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 1. October 9, 2021, “read” receipt. 

  Dated this 10th day of October, 2021. 

     LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

            
          By: ____________________________ 
                 Shelley Lubritz, Esq. 
                Nevada Bar No. 5410 
                 375 E. Warm Springs Road Suite 104 
                 Las Vegas, Nevada 89119    
                Attorney for Plaintiff 
            David John Rose  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 10th day of October, 2021, I caused to be served 

the Exhibit Appendix in Support of Plaintiff’s Motion to Continue Evidentiary Hearing 

(First Request) to all interested parties as follows: 

______BY MAIL: Pursuant to NRCP S(b), I caused a true copy thereof to be placed 

in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed 

as follows:  

______BY CERTIFIED MAIL: I caused a true copy thereof to be placed in the U.S. 

Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully 

paid thereon, addressed as follows:   

______BY FACSIMILE: Pursuant to EDCR 7.26, I caused a true copy thereof to 

be transmitted, via facsimile, to the following number(s): 

______BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I 

caused a true copy thereof to be served via electronic mail, via Wiznet, to the following 

e-mail address(es):

Attorney for Defendant: Service@KainenLawGroup.com 

Plaintiff: daverose08@gmail.com 

Dated this 10th day of October, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

By:____________________________ 
     Shelley Lubritz, Esq. 
     Nevada Bar No. 5410 
     375 E. Warm Springs Road Suite 104 
     Las Vegas, Nevada 89119    
     Attorney for Plaintiff 

   X
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Exhibit “1” 
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Read: Re: Rose v. Rose 

From Racheal Mastel <Racheal@kainenlawgroup.com> 

To shelley@lubritzlawoffice.com <shelley@lubritzlawoffice.com> 

Date 2021-10-09 11 :14 am 

Your message 

To: Racheal Mastel 

Subject: Re: Rose v. Rose 

Sent: Saturday, October 9, 2021 11 :09:00 AM (UTC-08:00) Pacific Time (US & Canada) 

was read on Saturday, October 9, 2021 11 :14:21 AM (UTC-08:00) Pacific Time (US & Canada). 

Final-recipient: RFC822; Racheal@kainenlawgrouP.,COm 

Disposition: automatic-action/MDN-sent-automatically; displayed 

X-MSExch-Correlation-Key: Otga9pelE0Co3KrtmYq4rA== 

Original-Message-ID: <55583bf8b95d751054ef36569dbf1896@lubritzlawoffice.com> 

X-Display-Name: Racheal Mastel
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

**** 
 
David Rose, Plaintiff 
vs. 
Sarah Rose, Defendant. 

Case No.: D-17-547250-D 
  
Department I 

 

 
 

NOTICE OF HEARING 
 

 
      Please be advised that the Plaintiff's Motion to Continue Evidentiary Hearing (First 

Request in the above-entitled matter is set for hearing as follows:  

Date:  November 16, 2021 

Time:  3:00 AM 

Location: Courtroom 06 
   Family Courts and Services Center 
   601 N. Pecos Road 
   Las Vegas, NV 89101 
 
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 
 STEVEN D. GRIERSON, CEO/Clerk of the Court 
 
 

By: 

 
 
/s/ Pamela Woolery 

 Deputy Clerk of the Court 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 
Rules a copy of this Notice of Hearing was electronically served to all registered users on 
this case in the Eighth Judicial District Court Electronic Filing System. 
 
 

By: /s/ Pamela Woolery 
 Deputy Clerk of the Court 

 

Case Number: D-17-547250-D

Electronically Filed
10/11/2021 10:23 AM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

**** 
 
David Rose, Plaintiff 
vs. 
Sarah Rose, Defendant. 

Case No.: D-17-547250-D 
  
Department I 

 

 
 

NOTICE OF HEARING 
 

 
      Please be advised that the Plaintiff's Motion to Continue Evidentiary Hearing (First 

Request in the above-entitled matter is set for hearing as follows:  

Date:  November 16, 2021 

Time:  3:00 AM 

Location: Courtroom 06 
   Family Courts and Services Center 
   601 N. Pecos Road 
   Las Vegas, NV 89101 
 
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 
 STEVEN D. GRIERSON, CEO/Clerk of the Court 
 
 

By: 

 
 
/s/ Pamela Woolery 

 Deputy Clerk of the Court 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 
Rules a copy of this Notice of Hearing was electronically served to all registered users on 
this case in the Eighth Judicial District Court Electronic Filing System. 
 
 

By: /s/ Pamela Woolery 
 Deputy Clerk of the Court 
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ORDR 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
David John Rose 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 
CLARK COUNTY, NEVADA 

 

Case No.: D-17-547250-D 
Dept. No.: I 
 
Date of Hearing:  10/12/21 
Time of Hearing:  9:00 a.m. 

 
ORDER CONTINUING OCTOBER 12, 2021 EVIDENTIARY HEARING 

 
Upon the request and Declaration of Shelley Lubritz, Esq., and good cause 

appearing therefor, 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Electronically Filed
10/11/2021 1:19 PM
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IT IS HEREBY ORDERED that the Evidentiary Hearing presently scheduled in this 

matter for October 12, 2021, at 9:00 a.m. shall be continued to the ____ day of 

____________, 2021. 

 
     _______________________________ 
      
 
 
 

Respectfully submitted by:     

LAW OFFICE OF SHELLEY LUBRITZ,   
PLLC 
 
 
         
Shelley Lubritz, Esq.     
Nevada Bar No. 005410     
375 E. Warm Springs Rd., Suite 104   
Las Vegas, Nevada 89119     
(702) 833-1300      
Attorney for Plaintiff 
David John Rose 
      

15th

November , at 9:00 a.m. in Courtroom 20. 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: D-17-547250-DDavid Rose, Plaintiff

vs.

Sarah Rose, Defendant.

DEPT. NO.  Department I

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/11/2021

Racheal Mastel racheal@kainenlawgroup.com

Service KLG service@kainenlawgroup.com

Kolin Niday kolin@kainenlawgroup.com

David Rose daverose08@gmail.com

Shelley Lubritz shelley@lubritzlawoffice.com
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NEO 
Shelley Lubritz, Esq. 
Nevada Bar No. 005410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC  
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
David John Rose 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 

CLARK COUNTY, NEVADA 

Case No.:  D-17-547250-D 
Dept. No.:  I 
 
Hearing Date: April 9, 2021 
Hearing Time: 8:30 a.m. 
 
 

 
NOTICE OF ENTRY OF ORDER CONTINUING OCTOBER 12, 2021  

EVIDENTIARY HEARING 
 

TO: SARAH JANEEN ROSE, Defendant and 

TO: RACHEAL MASTEL, ESQ., her attorney: 

. . . 

. . . 

. . . 

. . . 

. . . 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Case Number: D-17-547250-D

Electronically Filed
10/11/2021 1:44 PM
Steven D. Grierson
CLERK OF THE COURT
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 Please take notice that on October 11, 2021, an Order was filed in the above-

entitled matter, a copy of which is attached hereto. 

Dated this 11th day of October, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, 
PLLC  

 

           By:____________________________ 
                 Shelley Lubritz, Esq. 
                Nevada Bar No. 5410 
                 375 E. Warm Springs Road Suite 104 
                 Las Vegas, Nevada 89119   
            Attorney for Plaintiff 
            David John Rose 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on the 11th day of October, 2021, I caused to be served 

the Notice of Entry of Order Continuing October 12, 2021 Evidentiary Hearing to all 

interested parties as follows: 

 ______BY MAIL: Pursuant to NRCP S(b), I caused a true copy thereof to be placed 

in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed 

as follows:  

 ______BY CERTIFIED MAIL: I caused a true copy thereof to be placed in the U.S. 

Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully 

paid thereon, addressed as follows:  his last known address  

 ______BY FACSIMILE: Pursuant to EDCR 7.26, I caused a true copy thereof to 

be transmitted, via facsimile, to the following number(s): 

 ______BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I 

caused a true copy thereof to be served via electronic mail, via Wiznet, to the following 

e-mail address(es): 

Attorney for Defendant: service@kainenlawgroup.com 
racheal@kainenlawgroup.com kolin@kainenlawgroup.com  

 
 Plaintiff: daverose08@gmail.com 
   
  Dated this 11th day of October, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
            
          By: ____________________________ 
                 Shelley Lubritz, Esq. 
                Nevada Bar No. 5410 
                 375 E. Warm Springs Road Suite 104 
                 Las Vegas, Nevada 89119    
            Attorney for Plaintiff 

   X
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ORDR 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
David John Rose 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 
CLARK COUNTY, NEVADA 

 

Case No.: D-17-547250-D 
Dept. No.: I 
 
Date of Hearing:  10/12/21 
Time of Hearing:  9:00 a.m. 

 
ORDER CONTINUING OCTOBER 12, 2021 EVIDENTIARY HEARING 

 
Upon the request and Declaration of Shelley Lubritz, Esq., and good cause 

appearing therefor, 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Electronically Filed
10/11/2021 1:19 PM

Case Number: D-17-547250-D

ELECTRONICALLY SERVED
10/11/2021 1:19 PM
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IT IS HEREBY ORDERED that the Evidentiary Hearing presently scheduled in this 

matter for October 12, 2021, at 9:00 a.m. shall be continued to the ____ day of 

____________, 2021. 

 
     _______________________________ 
      
 
 
 

Respectfully submitted by:     

LAW OFFICE OF SHELLEY LUBRITZ,   
PLLC 
 
 
         
Shelley Lubritz, Esq.     
Nevada Bar No. 005410     
375 E. Warm Springs Rd., Suite 104   
Las Vegas, Nevada 89119     
(702) 833-1300      
Attorney for Plaintiff 
David John Rose 
      

15th

November , at 9:00 a.m. in Courtroom 20. 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: D-17-547250-DDavid Rose, Plaintiff

vs.

Sarah Rose, Defendant.

DEPT. NO.  Department I

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/11/2021

Racheal Mastel racheal@kainenlawgroup.com

Service KLG service@kainenlawgroup.com

Kolin Niday kolin@kainenlawgroup.com

David Rose daverose08@gmail.com

Shelley Lubritz shelley@lubritzlawoffice.com
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OBJ 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
David John Rose 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 

CLARK COUNTY, NEVADA 

Case No.:  D-17-547250-D 
Dept. No.:  I 
 
Hearing Date:  11/15/21 
Hearing Time: 9:00 a.m. 
 
 

 
PLAINTIFF’S OBJECTION TO NOTICE OF APPEARANCE BY AUDIOVISUAL 

TRANSMISSION FILED ON BEHALF OF SHELLY BOOTH COOLEY, ESQ. 
 
COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley 

Lubritz, Esq., and submits Plaintiff’s Objection to Notice of Appearance by Audiovisual 

Transmission filed on Behalf of Shelly Booth Cooley, Esq. 

On November 9, 2021, Defendant’s attorney filed a Notice that Ms. Cooley would 

appear by audiovisual transmission at the November 15, 2021 evidentiary hearing. 

Plaintiff objects to Ms. Cooley’s appearance in any manner other than in person. The 

Court ordered that the trial in this matter would be conducted in person. Ms. Cooley is a 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Case Number: D-17-547250-D

Electronically Filed
11/11/2021 7:07 PM
Steven D. Grierson
CLERK OF THE COURT
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material witness and her presence in the Courtroom is necessary. It is important for the 

Court and Mr. Rose to observe Ms. Cooley’s demeanor and hear her testimony in person. 

Ms. Cooley should have filed a Motion with the Court seeking relief. The Notice of 

Appearance by Audiovisual Transmission is an improper vehicle for such a purpose. 

Further, no basis has been offered as to why Ms. Cooley cannot appear in person at the 

time of trial. 

  Dated this 11th day of November, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
 

    
          By: ____________________________ 
                 Shelley Lubritz, Esq. 
                Nevada Bar No. 5410 
                 375 E. Warm Springs Road Suite 104 
                 Las Vegas, Nevada 89119    
                Attorney for Plaintiff 
            David John Rose 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on the 11th day of November, 2021, I caused to be served 

Plaintiff’s Objection to Notice of Appearance by Audiovisual Transmission filed on Behalf 

of Shelly Booth Cooley, Esq. to all interested parties as follows: 

 ______BY MAIL: Pursuant to NRCP S(b), I caused a true copy thereof to be placed 

in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed 

as follows:  

 ______BY CERTIFIED MAIL: I caused a true copy thereof to be placed in the U.S. 

Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully 

paid thereon, addressed as follows:   

 ______BY FACSIMILE: Pursuant to EDCR 7.26, I caused a true copy thereof to 

be transmitted, via facsimile, to the following number(s): 

 ______BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I 

caused a true copy thereof to be served via electronic mail, via Wiznet, to the following 

e-mail address(es): 

Attorney for Defendant: Service@KainenLawGroup.com 
racheal@kainenlawgroup.com kolin@kainenlawgroup.com  

  
  Dated this 11th day of November, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

      By:____________________________ 
                Shelley Lubritz, Esq. 
               Nevada Bar No. 5410 
                375 E. Warm Springs Road Suite 104 
                Las Vegas, Nevada 89119    
               Attorney for Plaintiff 
           David John Rose 

   X
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RPLY 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
David John Rose 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 

CLARK COUNTY, NEVADA 

Case No.:  D-17-547250-D 
Dept. No.:  I 
 
Hearing Date:  11/15/21 
Hearing Time: 9:00 a.m. 
 
 

 
REPLY TO DEFENDANT’S OPPOSITION TO PLAINTIFF’S OBJECTION TO NOTICE 

OF APPEARANCE BY AUDIOVISUAL TRANSMISSION FILED ON BEHALF OF 
SHELLY BOOTH COOLEY, ESQ. 

 
COMES NOW, Plaintiff, David John Rose, by and through his counsel, Shelley 

Lubritz, Esq., and submits his Reply to Defendant’s Response to Plaintiff’s Objection to 

Notice of Appearance by Audiovisual Transmission filed on Behalf of Shelly Booth Cooley, 

Esq. 

Typically, when a counsel seeks an accommodation of the Court relative to an 

appearance, that request is based upon a calendar conflict or other such issue. This was 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Case Number: D-17-547250-D

Electronically Filed
11/14/2021 4:08 PM
Steven D. Grierson
CLERK OF THE COURT
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understood to be the case when on September 23, 20211, Ms. Mastel advised the Court 

that Ms. Cooley requested to appear via BlueJeans at the evidentiary hearing. Given the 

timing and the resources of the Court, that request was denied. 

In Defendant’s Response, Ms. Mastel’s position that “as Ms. Cooley did not testify 

the first day, it was logical to assume that the request would be forthcoming and David 

has had more than one month’s notice that was Ms. Cooley’s desire” is ill-founded. The 

undersigned has no knowledge as to Ms. Cooley’s calendar. Further, a “desire” of counsel 

to appear via BlueJeans versus in person is not an appropriate standard by which a 

Court’s Order can be ignored. Referring to this issue, Ms. Mastel acknowledged, “The 

Order said in person.” (VT September 23, 2021 at 1:31:37 – 1:37:44) 

The undersigned respectfully asserts that nothing raised in Defendant’s Response 

supports her position that Ms. Cooley may appear via BlueJeans. Ms. Cooley is a material 

witness and her presence in the Courtroom is necessary. It is important for the Court and 

Mr. Rose to observe Ms. Cooley’s demeanor and hear her testimony in person. 

The issue of audiovisual versus “in person” testimony was raised previously. In 

Defendant’s Opposition to Plaintiff’s Motion for Relief Pursuant to Administrative Order 

20-17 and for Related Relief and Countermotion for Attorney’s Fees and Costs filed on 

September 25, 2020, Ms. Mastel wrote, 

Both counsel on this case have acknowledged that this case 
is very likely to be appealed, regardless of the outcome. 
Therefore, multiple issues are of concern; for example, 

 

 

1 In Defendant’s Response to Plaintiff’s Objection to Notice of Appearance by Audiovisual 
Transmission filed on Behalf of Shelly Booth Cooley, Esq., the date of trial is misidentified as September 
28, 2021. The evidentiary hearing was held on September 23, 2021. 
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potential witness and credibility issues which would be more 
easily addressed in person, but likely more difficult to identify 
and address via video, are critical in this matter.  

 
Page 3, lines 14 – 18.  

Ms. Mastel went on to write in a footnote, 

To date, counsel is aware of connectivity issues (having just 
had a one hour hearing last three hours due to the same); 
potential witness issues related to individuals off screen or 
witnesses using notes, texting, etc; the fairly common lack of 
clarity of the video which interferes with the Court's ability to 
view body language; issues related to garbled speech, and 
the JAVS systems ability capture all of the communication in 
the court room. These are only the most common and 
concerning possibilities which could have an impact on the 
anticipated appeal.  
 
Page 3, lines 25 – 28. 

The undersigned reversed her opinion on this issue and concurs with Ms. Mastel. 

For the reasons she set forth and others, it is imperative that Ms. Cooley appears, 

personally, at the November 15, 2021 evidentiary hearing. 

Ms. Cooley should have filed a Motion with the Court seeking relief. The Notice of 

Appearance by Audiovisual Transmission is an improper vehicle for such a purpose. No 

basis has been offered as to why Ms. Cooley cannot appear in person at the time of trial. 

  Dated this 11th day of November, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
 

    
          By: ____________________________ 
                 Shelley Lubritz, Esq. 
                Nevada Bar No. 5410 
                 375 E. Warm Springs Road Suite 104 
                 Las Vegas, Nevada 89119    
                Attorney for Plaintiff 
            David John Rose 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on the 14th day of November, 2021, I caused to be served 

Reply to Defendant’s Opposition to Plaintiff’s Objection to Notice of Appearance by 

Audiovisual Transmission filed on Behalf of Shelly Booth Cooley, Esq. to all interested 

parties as follows: 

 ______BY MAIL: Pursuant to NRCP S(b), I caused a true copy thereof to be placed 

in the U.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, addressed 

as follows:  

 ______BY CERTIFIED MAIL: I caused a true copy thereof to be placed in the U.S. 

Mail, enclosed in a sealed envelope, certified mail, return receipt requested, postage fully 

paid thereon, addressed as follows:   

 ______BY FACSIMILE: Pursuant to EDCR 7.26, I caused a true copy thereof to 

be transmitted, via facsimile, to the following number(s): 

 ______BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I 

caused a true copy thereof to be served via electronic mail, via Wiznet, to the following 

e-mail address(es): 

Attorney for Defendant: Service@KainenLawGroup.com 
racheal@kainenlawgroup.com kolin@kainenlawgroup.com  

  
  Dated this 14th day of November, 2021. 

LAW OFFICE OF SHELLEY LUBRITZ, PLLC 

      By:____________________________ 
                Shelley Lubritz, Esq. 
               Nevada Bar No. 5410 
                375 E. Warm Springs Road Suite 104 
                Las Vegas, Nevada 89119    
               Attorney for Plaintiff 

   X
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MISC 
Shelley Lubritz, Esq. 
Nevada Bar No. 5410 
LAW OFFICE OF SHELLEY LUBRITZ, PLLC 
375 E. Warm Springs Road Suite 104 
Las Vegas, Nevada 89119    
Telephone:  (702) 833-1300 
Facsimile:  (702) 442-9400 
E-mail:  shelley@lubritzlawoffice.com 
 
Attorney for Plaintiff 
DAVID JOHN ROSE 
 

CLARK COUNTY DISTRICT COURT, FAMILY DIVISION 

CLARK COUNTY, NEVADA 

 

Case No.:  D-17-547250-D 
Dept. No.:  I 
 
Hearing Date: 9/23/21 and 11/15/21 
Hearing Time: 9:00 a.m. 
 
 

 
PLAINTIFF’S CLOSING ARGUMENT 

Mr. Rose thanks this Court for its indulgence and for undertaking the unenviable 

task of deciding the issues presently before it. 

On March 23, 2018, the parties, David and Sarah Rose, participated in a mediation 

presided over by, then, attorney Rhonda M. Forsberg, Esq. Ms. Forsberg drafted a 

Memorandum of Understanding (hereinafter the  “MOU”) memorializing the terms of the 

parties’ agreement. Both parties and their respective counsel signed the MOU while at 

Attorney Forsberg’s office. 

DAVID JOHN ROSE, 

Plaintiff, 

vs. 

SARAH JANEEN ROSE, 

Defendant 

Case Number: D-17-547250-D

Electronically Filed
11/30/2021 11:56 PM
Steven D. Grierson
CLERK OF THE COURT
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At the time of the mediation, David was employed by the Las Vegas Metropolitan 

Police Department (hereinafter “LVMPD”) and was a member of the LVMPD Public 

Employee Retirement System (hereinafter “PERS”). The Nevada Supreme Court has 

long held that a PERS pension is a community property asset to be divided upon divorce. 

As set forth in the MOU, Sarah was awarded “Her interest in [David’s] PERS pursuant to 

Gemma v. Gemma.”  

An irrevocable right of survivor benefits (hereinafter “SBP” or “survivor benefits”) 

to a PERS pension, has been defined neither legislatively nor by case law as a community 

property asset subject to division. While survivor benefits were addressed at the 

mediation, David did not agree to name Sarah as his irrevocable survivor beneficiary. As 

such, survivor benefits were intentionally omitted from the MOU. 

The Decree of Divorce (hereinafter the “Decree”) at issue was drafted directly after 

the mediation on March 23, 2018. The parties and their respective counsel signed the 

Decree that day with the understanding that Ms. McConnell, David’s former counsel, 

would maintain the original document for further review prior to its submission to the Court. 

Ms. McConnell testified on September 23, 2021, and, again, on November 15, 

2021, that sometime thereafter, she reviewed the Decree and discovered the inclusion of 

the following provision,  

One-half of the community portion, as defined within Nevada 
law as articulated in Gemma v. Fondi, 105 Nev. 458 (1989), 
and Fondi v. Fondi, 106 Nev. 856 (1990), in DAVID JOHN 
ROSE’s Las Vegas Metropolitan Police Department Public 
Employees' Retirement System of Nevada Pension benefits, 
said pension benefits to be divided pursuant to a Qualified 
Domestic Relations Order ("QDRO"), based upon a selection 
of Option 2 being made at the time of retirement so as to name 
SARAH JANEEN ROSE as the irrevocable survivor 
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beneficiary of DAVID JOHN ROSE' pension benefits upon 
death, to divide said retirement account.1 

 
It is well understood that marriages and divorces stem from contract law, and 

where family law cases are silent, contract cases control. In the case presently before this 

Court, the Memorandum of Understanding (hereinafter the “MOU”) is a contract between 

the parties. Within the four (4) corners of the document, the MOU resolved “all” issues2 

and shall not be merged into the Decree.3 The MOU is an integrated agreement; thus, no 

term can be added or subtracted without destroying the contract itself. Nevada law is clear 

that the Court cannot step into the shoes of the parties and negotiate from the bench. Mr. 

Rose respectfully submits that if this Court denies his NRCP 60(b) motion and upholds 

the disputed provision in the Decree of Divorce or if the Court substitutes its own, then 

the Memorandum of Understanding is destroyed and the parties be compelled to 

negotiate the terms of their asset and debt distribution as well as alimony. As Mr. Rose 

testified, he would not have agreed to an award of alimony to Ms. Rose if he knew she 

would also receive the SBP. 

In May v. Anderson 4 , the Nevada Supreme Court confirmed that once a 

“settlement contract is formed when the parties have agreed to its material terms, even 

though the exact language is finalized later, a party’s refusal to later execute” the 

document after agreeing upon the essential terms does not render the settlement 

 

 

1 April 18, 2018, Decree of Divorce, page 21, lines 8 - 22; page 23, lines 23 - 28; and page 
24, lines 1 – 10. 

2 Paragraph 1. 
3 Paragraph 1. 
4 May v. Anderson, 119 P. 3d 1254 (2005). 
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agreement invalid. 5  Specifically, in May, the defendant’s insurance offered to pay 

$300,000 to the injured parties in exchange for a release of all claims and a covenant not 

to sue. The plaintiff signed a letter memorializing the terms of the parties’ agreement and 

acknowledged that he agreed to the terms. Upon receiving the document to be executed 

which contained the settlement terms, the plaintiff refused to sign.  

On appeal, the Court held, “because a settlement agreement is a contract, its 

construction and enforcement are governed by principles of contract law. Basic contract 

principles require, for an enforceable contract, an offer and acceptance, meeting of the 

minds, and consideration. With respect to contract formation, preliminary negotiations 

do not constitute a binding contract unless the parties have agreed to all material 

terms. A valid contract cannot exist when material terms are lacking or are insufficiently 

certain and definite. A contract can be formed, however, when the parties have agreed 

to the material terms, even though the contract's exact language is not finalized until 

later. In the case of a settlement agreement, a court cannot compel compliance when 

material terms remain uncertain. The Court must be able to ascertain what is required 

of the respective parties.”6 

The MOU in this case is clear that it was a final agreement on all material terms. 

The testimony in this case revealed that irrevocable survivor benefits to Mr. Rose’s 

PERS were addressed at the mediation and intentionally omitted from the MOU as Mr. 

Rose did not consent to naming Sarah Rose as his survivor beneficiary. 

 

 

5 Id. At 1256.  
6 Id. at 1256.  
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Mr. Willick’s testimony should be ruled inadmissible and disregarded. At the 

evidentiary hearing, Mr. Rose objected to the Court’s ruling that Mr. Willick would be 

allowed to testify as an expert in this matter. The objection was overruled and noted. Mr. 

Rose respectfully submits that the Court’s consideration and/or reliance upon his 

testimony would be misguided and reversible error. 

NRS 50.275 provides, 

If scientific, technical or other specialized knowledge will 
assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert by 
special knowledge, skill, experience, training or education 
may testify to matters within the scope of such knowledge. 
 
[Emphasis added]. 
 

By definition, an expert witness’s testimony, must be offered, only, to assist the 

Court’s understanding of the evidence, or, to assist the Court in determining a fact at 

issue. Mr. Willick’s testimony did neither.  

NRS 125.070  provides,  
 

The judge of the court shall determine all questions of law and 
fact arising in any divorce proceeding under the provisions of 
this chapter. 
 
[Emphasis added]. 

 Although it does not appear the Nevada Supreme Court has written an opinion on 

the issue, it is well-settled that adjudicating issues of law is within the exclusive province 

of the court. "The rule prohibiting experts from providing their legal opinions or 

conclusions is so well established that it is often deemed a basic premise or assumption 

of evidence law - a kind of axiomatic principle. [Internal citation omitted]. In fact, every 

[federal] circuit has explicitly held that experts may not invade the court's province by 
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testifying on issues of law." In re Initial Public Offering Securities Lit., 174 F.Supp.2d 61, 

64 (S.D.N.Y. 2001). "[T]he calling of lawyers as 'expert witnesses' to give opinions as to 

the application of the law to particular facts usurps the duty of the trial court to instruct the 

jury on the law as applicable to the facts, and results in no more than a modern day 'trial 

by oath' in which the side procuring the greater number of lawyers able to opine in their 

favor wins." Downer v. Bramet, 199 Cal.Rptr. 830, 833, 152 Cal.App.3d 837, 842 (Cal. 

App. 4th Dist. 1984). 

As McCormick on Evidence teaches: Undoubtedly some 
highly opinionated statements by the witness amount to 
nothing more than an expression of his general belief as to 
how the case should be decided or the amount of damages 
which would be just. All courts exclude such extreme 
conclusory expressions. There is no necessity for this kind of 
evidence; its receipt would suggest that the judge and jury 
may shift responsibility for the decision to the witness. In any 
event, the opinion is worthless to the trier of fact.7 
 
[Emphasis added]. 

It is respectfully submitted that the Court erred by allowing Mr. Willick, to testify as 

an expert witness “to give opinions as to the application of the law to particular facts.” In 

direct contravention thereto, Mr. Willick’s testimony consisted of his opinions and his 

interpretation of Nevada law and the application of his interpretation to facts in this matter. 

Mr. Willick’s opinions were offered to advise the Court on Nevada law and the application 

of Nevada law to the facts in this matter. As such, his testimony should be ruled 

inadmissible and disregarded by this Court. 

 

 

7 McCormick on Evidence § 12, at 60 (6 ed. 1999).  
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Notwithstanding the same, because his testimony is a part of the record, Mr. Rose 

must, now, address portions thereof in his closing argument. He respectfully submits that 

this Court will recognize the distinctions in Mr. Willick’s testimony. First, on the broad issue 

of “omitted community property assets,” David concurs that they must be divided pursuant 

to NRS 125.150(3). Second, the portion of Mr. Willick’s testimony that classified SBP as 

community property assets was, quite simply, wrong. The Nevada Supreme has not 

defined or classified them as such. It is this portion of Mr. Willick’s testimony that muddied 

what may be referred to an already murky record. 

In reference to SBP, Mr. Willick testified, 

Peterson was going to lead to a holding explicitly stating that. 
During oral argument, Counsel for the party who had retained 
the property, stipulated that that was all true, agreed with 
appellant's counsel that that was an omitted asset that should 
be divided.  
 
The Supreme Court said that because everybody at oral 
argument agreed that that was the law, there was no 
justiciable controversy for them to rule upon and therefore, 
elected to simply remand for the court to do what everybody 
agreed they should do, to divide the omitted asset without 
issuing a written opinion, saying that the law required people 
to equally divide the community property.  
 
[9/23/21 Transcript page 55, lines 12 – 23] 

Mr. Willick misstated and inappropriately applied the Nevada Supreme Court’s 

decision in Peterson v. Peterson, 463 P.3d 467 (2020) to the facts of this case. He labeled 

SBPs “omitted assets, the Nevada Supreme Court did not. The Court opined that, 

To warrant adjudication under NRS 125.150(3), the SBP must 
be (1) community property and (2) omitted by mistake or fraud. 
[footnote omitted]  
 

* * * * 
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Because James admitted both in the district court briefing and 
at oral argument that the SBP was a community property 
asset that was “inadvertently omitted” from the divorce decree, 
we conclude that under these particular facts, his admission 
is sufficient to establish that the SBP was omitted by mistake 
under NRS 125.150(3). [footnote omitted]  
 

* * * * 
 

We therefore reverse the district court's order as it pertains to 
the SBP and remand for the district court to adjudicate the 
SBP under NRS 125.150(3). On remand, the district court 
must comply with NRS 125.150(3)’s mandate to “equally 
divide the omitted community property,” unless it finds “a 
compelling reason” not to, which it must set forth in writing. 
However, the district court is not required to order James to 
select an SBP and designate Louisa as the sole beneficiary. 
It might instead exercise its broad discretion, to deny the 
requested relief or provide an alternative form of equitable 
relief. 
 
[emphasis added] 
 

 In its footnote 3, the Nevada Supreme Court held, 
 

Because of James's concession, we need not make a legal 
determination on appeal of whether the SBP here is a 
community property asset or a mere “right” to be exercised 
under the military pension. 
 
[emphasis added]. 
 

The Court’s ruling as cited, above, must be broken down into parts. Specifically,  

To warrant adjudication under NRS 125.150(3), the SBP must 
be (1) community property and (2) omitted by mistake or fraud. 
[footnote omitted] 
 

Assuming, arguendo, that this honorable Court finds SBPs are community property, 

they were not omitted by mistake or fraud. Rather, the provision awarding Ms. Rose the 

irrevocable survivor benefit rights to Mr. Rose’s PERS was inserted into the Decree of 

Divorce by fraud. Ratifying that provision unjustly enriches Sarah who comes before this 
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Court with unclean hands. The issue of fraud will be addressed later in this Closing 

Argument. 

Turning to the next paragraph,  

Because James admitted both in the district court briefing and 
at oral argument that the SBP was a community property 
asset that was “inadvertently omitted” from the divorce decree, 
we conclude that under these particular facts, his admission 
is sufficient to establish that the SBP was omitted by mistake 
under NRS 125.150(3). [footnote omitted]  

 
 The facts in Peterson are fundamentally different than those of the instant matter. 

Both parties in Peterson agreed an asset was inadvertently omitted from the Decree of 

Divorce. Such is not the case in the matter presently before this Court.  

Because the Nevada Supreme Court has not classified SBP as community 

property, it is not an asset to be divided absent an agreement of the parties. Nor is it a 

“right” as Mr. Willick testified. 

Key portions of Mr. Willick’s testimony were unsupported by legal authority which 

is, yet another basis for Mr. Rose’s position that his testimony must be disregarded. 

During a critical part of his testimony, Mr. Willick was asked what law governs survivorship. 

As set forth in the transcript, he could not provide the Court with anything other than NRS 

286.  

THE WITNESS: The PERS participant has the option of 
selecting whatever option he wants. 
 
THE COURT: On the day of retirement. 
 
THE WITNESS: On the day of retirement. If some court 
somewhere, meaning a district court of proper jurisdiction or 
the Supreme Court according to the regs, if either one of those 
courts has issued an order and it has to be a Nevada court, 
has issued an order requiring an option selection, PERS will 
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honor the court order if they are properly served with an 
appropriately phrased order and they will enforce the option 
selection at the time of retirement, no matter what the retiree 
wishes to select. 
 
BY MS. MASTEL: 
 
Q What law governs survivorship? 
 
A Well, in this system it’s NRS 286. And I’m sorry, off the 
top of my head, I can’t give you the subsection. 
 
[11/12/21 Transcript page 19, lines 21 – 24 and page 20, lines 
1 – 12] 
 

Mr. Willick testified that the PERS SBP is non-divisible but was unable to provide 

a citation for that statement even when pressed by the Court.  

THE COURT: But you couldn't get it divided by timeline 
on the – 
 
THE WITNESS: On the PERS survivorship interest, no.  
 
THE COURT: Why not? 
 
THE WITNESS: It is it's not my fault. It’s a non-divisible 
benefit. Under certain –  
 
THE COURT: Where does it say that? 
 
THE WITNESS: -- retirement systems. 
 
THE COURT: Does it say non-divisible? 
 
THE WITNESS: Yes. 
 
THE COURT: Where? 
 
THE WITNESS: Of, the word? 
 
THE COURT: You’re the expert; yeah. 
 
THE WITNESS: It just says there can only be one 
survivorship – I can’t give you the subsection, but it’s in 286. 
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There can – you can only have one named survivor 
beneficiary. 
 
[emphasis added] [11/12/21 Transcript page 59, lines 9 – 24 
and page 60, line 1]   

 
 If Mr. Willick is correct, and there can only be one (1) irrevocable survivor 

beneficiary then Ms. Cooley and Ms. Rose wrongfully forced David to provide for his 

former wife in direct contravention of his expressed wishes. If the NRCP 60(b) motion is 

denied, then Sarah and her former counsel have, in reality, stolen David’s right to choose 

his irrevocable survivor beneficiary at the time of retirement and granting to her something 

to which she would not otherwise be entitled. 

 If this Court determines Mr. Willick’s testimony to be admissible, the following is 

submitted for the Court’s review. Whereas he endeavored to convince this Court that 

there exists an automatic SBP in Nevada, his testimony bellies that fact.  

Q Okay. Has the Supreme Court identified what elements 
of a pension constitute community property? 
 
A The existing case law going back to 1978 in Ellett just 
say all benefits. They – they did not make a list. They just said 
retirement benefits, whether vested or not, whether matured 
or not, if they are accrued during the period of marriage, they 
are divisible benefits to be addressed upon divorce. 
 
[emphasis added] [11/12/21 Transcript page 23, lines 2 – 9] 

 
From Wolff to Henson, Mr. Willick testified that the Nevada Supreme Court is 

wrong and it continues to operate on a “false fact.” In addressing Wolff, he testified 

“Nobody has an automatic survivorship interest. Unfortunately, they were simply wrong 

as a matter of fact, because that’s not how PERS works, as we’ve already discussed.” 

[11/12/21 Transcript page 48, lines 18 – 20] and “Henson made it worse.” [11/12/21 
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Transcript page 49, line 12] 

In furtherance of his position that SBPs are community assets which must be 

divided at the time of divorce, Mr. Willick testified, by analogy, as to California laws on 

this issue. 

California has made it extremely clear that survivor benefit 
component of a retirement benefit is an item of value to be 
divided like all other items of value in an equal division of 
community assets in every case. 
 
[11/12/21 Transcript page 46, lines 5 - 8] 

 
 The Court interjected correctly stated “But that’s not the case here in Nevada yet” 

a fact to which Mr. Willick conceded. 

 Turning to the “how” the disputed provision was inserted into the Decree of Divorce, 

Mr. Rose submits the following. The testimony as to whether the SBP was considered at 

the March 27, 2019 mediation is clear. Sarah acknowledged that the issue was addressed 

and that David did not consent to designating Sarah as the irrevocable survivor 

beneficiary to his PERS. As such, SBP was not included in the Memorandum of 

Understanding. 

 Mr. Rose submits that the testimony of Ms. Rose and Ms. Cooley evidenced their 

fraudulent insertion of the disputed provision. 

Q And would you please follow along with me while I read 
from the MOU starting on the fifth line down?  
 
A Okay.  
 
Q It says the memorandum addresses the material terms 
of the agreement and is intended to bind the parties to those 
terms. Did I read that accurately? 
 
A Yes, ma'am. 
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Q Would you consider irrevocable survivor benefits to Mr. 
Rose's PERS to be a material term? Yes or no? 
 
A Yes. 
 
Q Now when I use the acronym PERS, do you 
understand that it's the -- I'm referring to the Public Employee 
Retirement System pension? 
 
A Yes. 
 
[10/8/21 Transcript, page 13, lines 1 – 10.] 
 
Q When you signed the MOU, you relied on the fact that 
the terms set forth in it would not be changed, correct? 
 
A Correct. 
 
Q And if there were modifications to the terms agreed to 
at the mediation, you would have expected those 
modifications to be pointed out to you before signing it, 
correct? 
 
A Correct. 
 
[10/8/21 Transcript, Page 13, lines 15 – 22] 
 
Q Specifically, please directs the Court’s attention to the 
provision in the MOU naming you the irrevocable survivor 
beneficiary to Mr. Rose’s PERS retirement account. 
 
A It does not say. 
 

* * * 
 
Q At no point did you or your lawyer say to Ms. For – 
Forsberg, wait a minute. You left out a provision granting me 
the irrevocable survivor beneficiary rights, correct? 
 
A Correct. 
 
[10/8/21 Transcript, page 15, lines 1 – 5 and lines 9 - 12] 

 
. . . 
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Q It’s accurate to state that you and Mr. Rose did not 
discuss the terms of the MOU from the time it was signed until 
the time the decree was signed, correct? 
 
A Correct. 
 
Q And it’s also an accurate statement that between the 
signing of the MOU and the signing of the decree of divorce, 
you and Mr. Rose did not discuss modifying the terms of the 
MOU, correct? 
 
A Correct. 
 
Now between the signing of the MOU and signing the decree 
of divorce, you and Mr. Rose made no agreement to name 
you as the irrevocable survivor beneficiary to his PERS 
retirement account, correct. 
 
[10/8/21 Transcript, page 17, lines 22 – 25 and page 18, lines 
1 – 10] 
 
Q At the time you signed the decree of divorce, you knew 
that the provision awarding you irrevocable survivor benefits 
to Mr. Rose’s PERS was included in the decree, correct? 
 
A I did. 
 
[10/8/21 Transcript, page 23, lines 16 – 19.] 
 
Q Okay. Do you have an opinion as to why Mr. Rose 
signed the Decree of Divorce? 
 

* * * * 
 

THE WITNESS: My opinion is he wanted to be divorced. 
 

* * * * 
 

Q …Is it your opinion that Mr. Rose wanted the divorce 
decree to be signed that day? 
 
A Yes. 
 
Q And he was willing to give you the irrevocable survivor 
beneficiary rights in order to have the decree signed that day? 
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A No. 
 
[10/8/21 Transcript, page 61, lines 23 – 24; page 62, line 3 
and lines 18 – 25] 
 

 Ms. Rose, Mr. Rose, and Ms. McConnell all testified consistently. Specifically, that 

no modifications were made to the MOU between the time it was signed and the time the 

Decree of Divorce was signed. Ms. Cooley testified under penalty of perjury that after the 

MOU was signed, the parties and counsel remained at Ms. Forsberg office and negotiated 

the disputed term. 

 Mr. Rose submits that the recording played into the record of Ms. Rose, which may 

be found on page 26, lines 2 – 11, is illustrative of her intent to defraud Mr. Rose. After 

the recording was played, the following testimony was made, 

Q BY MS. LUBRITZ: Did you hear, just to let you know, 
my new signature is gonna cost you -- cost ya? I'm sorry that 
you didn't. read the declaration that you signed? 
 
A Yes. 
 
Q And the declaration that you mentioned, that was the 
decree of divorce, correct? 
 
A Yes. 

  [10/8/21 Transcript, page 26, lines 13 – 19] 

 On April 25, 2018, fourteen (14) days after the Decree of Divorce was filed, Regina 

McConnell, Esq., David’s former attorney, filed a Motion to Set Aside the Paragraph 

Regarding Survivor Benefits in the Decree of Divorce Based upon Mistake and 

acknowledged she “missed” the inclusion of the above-stated term. Mr. Rose submits that 

the disputed term awarding his former wife irrevocable survivor beneficiary rights be found 

invalid and an Amended Decree of Divorce be ordered in its place.  
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Parties enter into settlement negotiations with the understanding that, once 

reduced to writing, the agreement will be enforced and unaltered. Denying enforcement 

of this agreement will have a chilling effect on many parties who may enter settlement 

negotiations. The knowing and willful insertion of the provision granting Ms. Rose 

survivorship benefits has the effect of reducing the amount of Mr. Rose’s monthly pension 

upon retirement. 

  Fees should  be awarded to Mr. Rose for having to defend the underlying motion. 

In an Order of  Affirmance  in  Arcuri v. Ceraso (Nev.  App.,  June 9,  2016),  the Court of 

Appeals noted that in Miller v. Wilfong, 121 Nev. 619, 624,119 P.3d 727, 731 (2005), a 

court must consider the Brunzell factors and a disparity in income under Wright v. Osburn, 

114 Nev. 1367 1370, 970 P.2d 1071,1073 (1998), when deciding whether to award 

attorney fees in family law cases). 

 The Nevada Supreme Court has adopted four factors which, in addition to hourly 

time schedules kept by an attorney, are to be considered in determining the reasonable 

value of an attorney’s services.  Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349, 

455 P.2d 31, 33 (1969).  The factors the Court must consider are “(1) the qualities of the 

advocate:  his ability, his training, education, experience, professional standing and skill; 

(2) the character of the work to be done: its difficulty, its intricacy, its importance, time and 

skill required, the responsibility imposed and the prominence and character of the parties 

where they affect the importance of the litigation; (3) the work actually performed by the 

lawyer: the skill, time, and attention given to the work; and (4) the result:  whether the 

work performed by the lawyer was successful and what benefits were derived.”   

. . . 
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The qualities of the advocate: 

 The undersigned is well-experienced in domestic relations law having spent the 

majority of her 27 years, as a licensed Nevada attorney, in this field and is in good 

standing with the State Bar of Nevada.  The undersigned also served as a Nevada Deputy 

Attorney General and a Special Assistant United States Attorney for the District of 

Columbia.   

The character of the work to be done:   

 The work in this matter work requires something more than a passing knowledge 

of domestic relations law.   

The work actually performed by the lawyer: 

 All work conducted in this case has been performed by the undersigned. 

The result:   

 Mr. Rose believes he will prevail at the time of trial.  

While there is a disparity in income between the parties, the same cannot be 

ascertained with any specificity as Ms. Rose fails to record income from her photography 

business. 

Dated this 30th day of November, 2021. 

      LAW OFFICE OF SHELLEY LUBRITZ,  PLLC 
 
          By. ____________________________ 
                Shelley Lubritz, Esq. 
               Nevada Bar No. 5410 
                375 E. Warm Springs Road Suite 104 
                Las Vegas, Nevada 89119  
           Attorney for Plaintiff 
           David John Rose 
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