IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT CHUR; STEVE FOGG;
MARK GARBER; CAROL HARTER;
ROBERT HURLBUT; BARBARA
LUMPKIN; JEFF MARSHALL; and
ERIC STICKELS,

Appellants,
V.

COMMISSIONER OF INSURANCE
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INC,,
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1. Judicial District:

Judicial District: Eighth Judicial District Court

Department: 27
County: Clark
Judge: The Honorable Nancy L. Allf

District Court Case No.: A-14-711535-C

Attorneys filing this docketing statement:

Attorney:  Joseph P. Garin, Esq.
Angela Nakamura Ochoa, Esq.

Telephone: (702) 382-1500

Firm: LIPSON NEILSON P.C.

Address: 9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144

Clients: Robert Chur; Steve Fogg; Mark Garber; Carol Harter; Robert
Hurlbut; Barbara Lumpkin; Jeff Marshall; and Eric Stickels
(collectively, “Director Defendants”).
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3. Attorneys representing respondents:

Attorney:  Brenoch R. Wirthlin, Esq.

Firm: Hutchison & Steffen, PLLC

Address: 10080 W. Alta Drive, Ste. 200
Las Vegas, NV 89145
Telephone: (702) 385-2500

Clients: Commissioner of Insurance for the State of Nevada as Receiver of
Lewis & Clark LTC Risk Retention Group, Inc.

4. Nature of Disposition Below (check all that apply):

[ ] Judgment after bench trial [] Dismissal:

[ Lack of jurisdiction
[ ] Judgment after jury verdict [] Failure to state a claim
[] Summary judgment [] Failure to prosecute
[] Default Judgment L1 Other (specify):
[] Grant/Denial of NRCP 60(b) relief [] Divorce Decree:
[] Grant/Denial of injunction [] Original [[1Modification

[ ] Grant/Denial of declaratory relief
Other disposition (specify):

Order denying the Director Defendants’ Motion for Attorneys Fees and Costs and
the related order, denying Plaintiff’s Motion to Retax and Settle Costs of Director
Defendants based on the District Court’s holding that statutory immunity prevented Director

Defendants from an award of fees and costs.

5. Does this appeal raise issues concerning child support, venue, or termination of
parental rights?

No.
6. Pending and prior proceedings in this court. List the case name and docket
number of all appeals or original proceedings presently or previously pending
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before this court which are related to this appeal:
Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara
Lumpkin, Jeff Marshall and Eric Stickels vs. The Eighth Judicial District Court of the

State of Nevada, in and for the County of Clark and the Honorable Nancy L. Allf,
District Judge, Case No. 78301.

Commissioner of Insurance for the State of Nevada as Receiver of Lewis and Clark
LTC Risk Retention Group, Inc. v. The Eighth Judicial District Court of the State of
Nevada, in and for the County of Clark and the Honorable Nancy L. Allf, District
Judge, Case No. 81857.

Commissioner of Insurance for the State of Nevada as Receiver of Lewis and Clark
LTC Risk Retention Group, Inc. v. Robert Chur, Steve Fogg, Mark Garber, Carol
Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels, Case No.
84253.

Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to
this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and their

dates of disposition:

Nevada Commissioner of Insurance v. Lewis & Clark LTC Risk Retention Group,
Inc., Case No. A-12-672047-B. This matter is still open.

Nature of the action. Briefly describe the nature of the action and the result
below:

The Commissioner of Insurance as receiver of the defunct risk retention group
called Lewis & Clark filed suit against Appellants who served on the board of

directors and other defendants who managed Lewis & Clark.
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On August 13, 2020, the District Court entered the Order Granting Defendants
Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara
Lumpkin, Jeff Marshall and Eric Stickels’ Motion for Judgment on the Pleadings
Pursuant to NRCP 12(C) and Judgment Thereon.

The Director Defendants filed a Motion for Attorneys Fees and Costs based on
an unbeaten offer of judgment. The District Court denied the motion, finding that the
fees and costs were reasonable but denying the motion based on statutory immunity.
The District Court also denied the Plaintiff’s Motion to Retax Costs as moot.

The Plaintiff subsequently obtained a Judgment on Jury Verdict against the
remaining defendants.

This is an appeal of the District Court’s Order denying the Director Defendants’
Motion for Attorneys Fees and Costs and the related order, denying Plaintiff’s Motion
to Retax and Settle Costs of Director Defendants based on the District Court’s holding
that statutory immunity prevented Director Defendants from an award of fees and
costs.

Issues on Appeal. State concisely the principal issue(s) in this appeal (attach
separate sheets as necessary):

Whether the District Court erred in denying Defendants’ Motions for
Attorneys’ Fees and Costs, and the related order, denying Plaintiff’s Motion to Retax

Costs when it held that NRS 696B.565 precludes Defendants from recovering their
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reasonable fees and costs despite an unbeaten offer of judgment.

10. Pending Proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the
same or similar issues raised in this appeal, list the case name and docket
numbers and identify the same or similar issue raised:

None.

11. Constitutional issues. If this appeal challenges the constitutionality of a statute,
and the state, any state agency, or any officer or employee thereof is not a party
to this appeal, have you notified the clerk of this court and the attorney general
in accordance with NRAP 44 and NRS 30.130?

None. This appeal does not challenge the constitutionality of a statute.

12.  Other issues. Does this appeal involve any of the following issues?

[ ] Reversal of well-settled Nevada precedent (identify the cases)

[] An issue arising under the United States and/or Nevada Constitutions

A substantial issue of first impression

An issue of public policy

[ ] An issue where en banc consideration is necessary to maintain uniformity of this
court’s decisions

[ ] A ballot question. If so explain:

This appeal concerns whether NRS 696B.565 prevents an award of fees and costs to
a defendant who prevailed in a civil action commenced by the Commissioner of Insurance.
Does a plaintiff in a civil lawsuit waive any claim for immunity when it commences the
suit?
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13. Assignment to the Court of Appeals or retention in the Supreme Court.

Briefly set forth whether the matter is presumptively retained by the Supreme Court
or assigned to the Court of appeals under NRAP 17, and cite the subparagraph(s) of
the Rule under which the matter falls. If appellant believes that the Supreme Court
should retain the case despite its presumptive assignment to the Court of Appeals,
identify the specific issue(s) or circumstances(s) that warrant retaining the case, and
include an explanation of their importance or significance:
This case is presumptively retained by the Supreme Court under both NRAP 17(a)(9).
This appeal originates in business court which is a presumptive category of retention by the
Supreme Court.

14. Trial.

If this action proceeded to trial, how many days did the trial last?
[IBench or X Jury Trial?

After the District Court entered judgment in favor of the Director Defendants, the
plaintiff proceeded against defendants Uni-Ter Underwriting Management, Uni-ter Claims
Services Corp., and U.S. Re Corporation in a jury trial that began September 20, 2021, and
concluded on October 14, 2021.

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a

justice recuse him/herself from participation in this appeal? If so, which Justice?

No.
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TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written Judgement or order appealed from is:
The Order Denying Director Defendants’ Motions for Attorneys’ Fees was filed on

July 21, 2021.

The Order Denying Plaintiff’s Motion to Retax and Settle Costs of Director

Defendants was filed on July 16, 2021.

17. Date of written notice of entry of judgment or order was served:

The Notice of Entry of Order Denying Defendants’ Motions for Attorneys’ Fees was

filed and electronically served on July 26, 2021.
The Notice of Entry of Order Denying Plaintiff’s Motions to Retax and Settle Costs

of Director Defendants was filed and electronically served on July 29, 2021.

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)
None of these apply.
19. Date of Notice of Appeal filed:
Director Defendants filed Notice of Appeal in District Court on February 25, 2022.
20. Statute or rule governing time limit to file notice of appeal:
NRAP 4(a)(2). Plaintiff filed a Notice of Appeal on February 14, 2022.
21. Statute granting this Court jurisdiction to review judgment or order appealed

from: Explain how each authority provides a basis for appeal from the judgment or order:
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Under NRAP 3A, a party may appeal an order without first moving for a new trial.
The Order Denying the Motion for Attorneys Fees as a prevailing party became ripe for an
appeal after the Judgment in favor of Director Defendants became final, which is after a
Judgment was entered against the remaining defendants.
22.  List all parties involved in the action in the district court:

a. Parties:

Plaintiff: Commissioner of Insurance for the State of
Nevada as Receiver of Lewis and Clark LTC
Risk Retention Group, Inc.
Defendants
Director Defendants/Appellants:
Robert Chur;
Steve Fogg;
Mark Garber;
Carol Harter;
Robert Hurlbut;
Barbara Lumpkin;
Jeff Marshall;
Eric Stickels;
Corporate Defendants:
Uni-Ter Underwriting Management Corp;
Uni-ter Claims Services Corp.;
U.S. RE Corporation.

b. If all parties in district court are not parties to the appeal, explain why:
Corporate Defendants are not involved in the directors’ attempt to recoup
attorney fees incurred for a claim brought on by Plaintiff, Commissioner of

Insurance.
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23. Brief Description of each parties claims and counterclaims and cross-claims or
third-party claims and disposition of each claim:

Commissioner of Insurance:

Against the Director Defendants: (1) Gross Negligence; and (2) Deepening of the
Insolvency.

Against the Corporate Defendants: (1) Breach of Fiduciary Duty; and (2) Negligent
Misrepresentation.

Director Defendants: A third-party complaint was initially filed against certain Corporate
Defendants that was not served. No separate claims, counterclaims, cross-claims or
third-party claims exist.

Corporate Defendants: No separate claims, counterclaims, cross-claims or
third-party claims.

24. Did the judgment or order appealed from adjudicate ALL the claims alleged and
rights and liabilities of ALL the parties to the action?
No. This is not an appeal regarding a judgment.

25. If No to question 24, which claims and parties remain:

a. Claims: none
b. Parties: none
C. Did the court certify the judgment or order appealed from as a final

judgment pursuant to NRCP 54(b)? no
d. Did the district court make an express determination that there is no just
reason for delay and an express direction for the entry of judgment? no
26. If you answered no to 25, explain: The judgment as to the Director Defendants

became final when a judgment was entered against the remaining defendants after a
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27.

jury trial.

Attach file-stamped copies of the following documents:

a.

b.

The latest filed complaint, counterclaims, cross-claims, and third-party claims;
Any tolling motions and orders resolving tolling motions;

Any order of NRCP 4I(a) dismissals formally resolving each claim,
counterclaim, cross-claim, or third-party claim asserted in the action or
consolidated action below, even if not at issue on appeal;

Any other order challenged on appeal;

Notices of entry for each attached order.
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VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that the
information provided in this docketing statement is true and complete to the best of my
knowledge, information and belief, and that I have attached all required documents to this
docketing statement.

Name of Appellants:

Robert Chur Steve Fogg

Mark Garber Carol Harter
Robert Hurlbut ~ Barbara Lumpkin
Jeff Marshall Eric Stickels.

Counsel of Record of Appellants:

LIPSON NEILSON, P.C.

Joseph P. Garin, Esq.

Nevada Bar No. 6653

Angela Nakamura Ochoa, Esq.

Nevada Bar No. 10164

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

Dated this 23" day of March, 2022.

Clark County, Nevada
State & County where signed

/s/ Angela Ochoa

ANGELA NAKAMURA OCHOA, ESQ.
Counsel of record for Appellants

By:
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25, I certify that I am an employee of LIPSON NEILSON
P.C. and on the 23" day of March, 2022, a true and correct copy of the foregoing
APPELLANT’S DOCKETING STATEMENT IN CASE NO. 84311 was filed and
served electronically with the Clerk of the Nevada Supreme Court in accordance with the

master service list as follows:

Brenoch R. Wirthlin, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Drive, Ste. 200
Las Vegas, NV 89145

Attorneys for Respondent
Commissioner of Insurance for the State of Nevada as
Receiver of Lewis & Clark LTC Risk Retention Group, Inc.

_/s/ Juan Cerezo
An employee of Lipson Neilson P.C.
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INDEX OF EXHIBITS

Exhibits Description

1. Plaintiff’s Third Amended Complaint-Filed 08/05/2016

2. Notice of Entry of Order Granting Defendant’s Motion for
Judgment on the Pleadings-Filed 08/14/2020

3. Notice of Entry of Order Denying Director Defendants’ Motion
for Attorney Fees and Costs-Filed 07/26/2019

4. Notice of Entry of Order Denying Plaintiff’s Motion to Retax and
Settle Costs of Director Defendants-Filed 07/29/2019

5. Notice of Entry of Order of Judgment on Jury Verdict-Filed

01/13/2022
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Electronically Filed

08/05/2016 03:16:58 PM

1 ACOM % b W

JTAMES L. WADHAMS, ESQ.
2 § Nevada Bar No. 1115 CLERK OF THE COURT
BRENGCH WIRTHLIN, ESQG.
3§ Nevada Bar No. 10282
| FENNEMORE CRAIG, B.C,
4 & 300 South Fourth Street, Suite 1400
Las Vegas, Nevada 86101
5 § Telephone: (702) 692-8000
| Facsimile: (702} 692-8099
i Altorneys for Plaintiff Commissioner of Insurance
74 For the State of Nevada

g §
- DISTRICT COURT OF NEVADA
G
CLARK COUNTY, NEVADA
10

1 | COMMISSIONER OF INSURANCE FOR | CaseNo. A-14-711535-C
THE STATE OF NEVADA AS RECEIVER

120 oF LEWIS AND CLARK LTC RISK | DeptNo: XXV

1 RETENTION GROUP, INC,, '

3
14 | Plaintiff,

{ THIRD AMENDED COMPLAINT
i5
6 VS, {Request for Exemption to be Filed]
| gQ.; [Damages in Fxcess of $58,006]
17 |

i ROBERT CHUR, STEVE FOGG, MARK |
1g | GARBER, CAROL HARTER, ROBERT |
- HURLBUT, BARBARA LUMPKIN, JEFF
1o | MARSHALL, ERIC STICKELS, UNL-TER
~F UNDERWRITING MANAGEMENT CORP,
s | UNL-TER CLAIMS SERVICES CORP., and |
T8 IS, RE CORPORATION, DOES 1-50, 1
2 - inclusive; and ROES 51-100, inclusc v sive;

22 4 Detendants.
, o
24 Plainutf, the Courl-appointed receiver (“Plaintiff”) of Lewis & Clark LTC Risk Retention |

35 Group, Inc. ("L&C” or the “Company™), files the Third Amended Complaint clarifying the

26 § Exhibits referenced in the Complaint and hereby complaing and alleges as follows:

27 i

o8 | 4
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i. L& was a Nevada domiciled risk retention group formed in 2004, Between 2004
and February 28, 2013, L&C provided general and professional Hability coverage to long term
care facilities and home health providers. |

2. The Nevada Division of Insurance (“DOI™) filed a Receivership Action related to |
L& m November, 2012, commencing case number A-12-672047-B in the Eighth Judicial;

District Court of Nevada, in and for the County of Clark (“Receivership Action”™). In the

- Receivership Action, the court entered an Order of Liguidation (“Lignidation Order™) on

Febmary 28, 2013, A copy of the Liquidation Order is attached hereto as Exhibit 1. In the

Liquidation Order, Plaintiff was appointed as the Receiver (“Receiver™) of L&C. %4 The express |

- powers granied to Receiver in the Order include the power to “[plrosecute any action which may |

exist on behalf of the policyholders, members or shareholders of L&C against any officer of L&C
or any other personf.]” See Liquidation Order, Exhibit 1, at 96{g).

3. On information and belief, defendant Robert Chur (“Chue™) was a director of L&C

1 at all relevant times including as of the time the Receivership Action was filed.

4, On information and belief, Chur resides in Williamsville, New York,
3. Cn information and belief, Chuyr was also President of ElderWood Senior Care at |

relevant times.
o, On information and behief, defendant Steve Fogg (“Fogg”) was a divector of L&C

at all relevant times including as of the time the Receivership Action was filed.

7. On mformation and belief, Fogg resides in Oregon.
g, On nformation and belief, Fogg was also Chief Financial Officer of Marquis |

Companies at relevant times.
9. Oun information and belief, defendant Mark Garber (“Garber™) was a director of

L& at all relevant times including as of the time the Recaivership Action was filed.
i0. On imformation and belief, Garber resides in Oregon.

Pl Garber was also Chief Financial Officer of Pinnacle Healtheare, Inc. (“Pionacle™) |

i at relevant times,
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16 |

~ the Flonida Nurses Association at relevant times.

and CEO of L&C at all relevant times including as of the time the Receivership Action was filed.

| filed.

e

i Savings Bank (“Oneida”) at relevant times.

P2, On information and belief, defondant Carol Harter ("Harter™) was a divector of
L& at all refevant times including as of the time the Keceivership Action was filed,

13. Oy information and belief, Harter resides in Las Vegas, Nevada,

14, Unonformation and belief, Harter was also a professor at University of Nevada, |
Las Vegas at relevant times, |

15, On information and beliéﬂ defendant Robert Hurlbut (“Hurlbut”™) was a director of
L&C at all relevant times including as of the time the Receivership Action was filed.

16. Omn information and belief, Hurkbut resides in New York.

i7. On information and belief, defendant Barbara Lumpkin ("Lumplan™ was a
director of L& at gl relevant times including as of the time the Recetvership Action was filed.

i8. On information and belief, Lumpkin resides in Florida,

e

I On information and belief, Lumpkin was also the Associate Executive Director of
20,  On information and belief, defendant Jeff Marshall ("*Marshall”) was the President "

21, On information and belief, Marshall resides in Washingion.

22, On nformation and belief, Marshall was also President and CEO of Eagle
Healtheare, Inc. ("Eagle Healthcare™) at relevant fimes,

23, Onnformation and belief, defendant Erie Stickels (“Stickels™) was the Secretary

and Treasurer of L&C at all relevant times including as of the time the Receivership Action was |

24, On information and belief, Stickels resides in New York,

25. On information and belief, Stickels was also Chief Financial Officer of Oneida |

26, On information and belief, U.S. RE Corporation (“U.K. RE”) is a New York |
corporation and 1s an international financial services firm with interests in reinsurance brokerage, |
investment banking, and program business, as well as holdings in the insurance industry.

27. On  information and belief, defendant Uni-Ter Underwriting Management

VIRRSOES 1/O37RR1 Q001
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Corporation (“Uni-Ter UMC” or “Uni-Ter”) 18 a Georgia corporation and is a wholly (,swnedé
subsidiary of LS. RE Corporation.

Z8. Om information and belief, Uni-Ter Claims Services Corp. (“Unt-Ter C8”) 1s a
(Georgia corporation and is a2 wholly owned subsidiary of Uni-Ter UMC.

29, Un information and belief, Defendants DOE INDIVIDUALS 1 thwough 50 and

- ROE COMPANIES 51 through 100 are individuals or business entities currently unknown to

Plaintiff who claim some right, title, interest or lien in the subject matter of this action. When the |
pames of said DOE INDIVIDUALS and ROE COMPANIES have been ascertained, Plaintiff will

request leave to substitute their true names and capacities and join them in this action.

A, _Intmduetiaﬁ

30, L&C was a Nevada corporation formoed i or around 2003, L&C was organized as
a risk retention group to wrile Professional and General Liability coverage for long-term care
facilities in the Pacific Morthwest,

31, L&C expanded its arca of operation over the vears and, at the time of Receivership

Action in 2012, wrote coverage for long term care facilities in 46 states, although New York,

i California, Oregon, and Washington accounted for a majority of the premiums.

32, The individual defendants include the directors and officers of L&C at the relevant |
times who, among other things, were grossly negligent in performing thewr dulies as directors and |
officers of L&C which resulted the Receivership Action being filed.

33. Defendants Uni-Ter UMC and Uni-Ter S were retained as a manager of L&C. |

- Defendant U.S. RE was retained to provide reinsurance to L&C,

34, On information and belief, the Defendants who were directors and officers of L&C

{“Board”) were aware ai the {ime i retained Uni-Ter and its affiliates that they had only recently |

 been formed and had limited operating history. Further, the Board understood that the Board |

members had not previously organized an insurance company. Thus, on information and beliet,
the Board placed undue reliance on Uni-Ter as its manager without properly mformung itselt of |
the information provided by Um-Ter and ifs atfilistes. Further, on information and belief, the |

| FRREO8Q. /037881 0001
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i 4 Board contimued to rely on information and recommendations from Upi-Ter despite clear
2 I indications thatf the information was incomplete and inaccurate and the recommendations were il

advised, but the Board failed to exercise even slight diligence or care m verifying or correcting |

Lad

i the misinformation provided by Uni-Ter, U8, RE and others, and to take proper corrective action. |

B

[ 2

Asguisitions and Growth of L&C

¢ 3

LA

' During calendar vear 2005, L&C acquired Henry Hudson LTC Risk Retention |

Sy s

_

Group, Ine. (fHenry Hudson™) which wrote exclusively in New York, L&C assumed all
] cutstanding liabilities of Henry Hudson.

9 36. L&C acquived Sophia Palmer Nurses Risk Retention Group (“Sophia Palmer”) in
i0 5 2009, Sophia Palmer wrote general and professional liability policies to nurses mostily in Fia;):fi{j:ﬁ,i
il L& assumed all outstanding hiabilities of Sophia Palmer. |

iz 37. By the time it was placed in receivership, L&C had issued approximately 25,234 |

13 § shares of common stock. Tts directors and officers held approximately 11,720 shares. The largest |

shareholders were Pinpacle with approximately 3663 shares and Eagle Healthcare with

ek
£
=

15 § approximately 4041 shares.
16 38. LA&C was managed by Umi-Ter UMO at all times. Uni-Ter UM also did other
17 § work including private offering work on behall of L&C soch as sending out the offering

1R | wemoranda and offering documents on behalf of the company.

19 C.  Agrecments with the Uai-Ter Entities and Brokers

20 EE 39, The Uni-Ter entities hold themselves out as a leading provider of lia‘oilityf
21 | imsurance to the healtheare ndustry.

22 44, Uni-Ter UMC has created af least five Risk Retention Groups which melude L&C, |
23 § Ponce de Leon LTC RREG, Inc., and J.M. Woodworth RRG, Inc,

24 41, As a Managing General Underwriter, Uni-Ter’s services to L&C included)

2% § administration, underwriting, risk management, claims, and regulatory compliance.

e e e e 13
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{1} Management Agrecments
42. Immediately upon formation of L&C by Uni-Ter UMC, L&CU entered mio
management agreements with Uni-Ter UMC, In 2011, Uni-Ter entered into a new management

agreement with Uni-Ter UMC and Unt-Ter CS.

a. 2004 Mansssment Agreement

43, L&C and Uni-Ter UM entered into a Management Agreement dated January 1,
2004 2004 Management Agreement”) for a period of seven years. A copy of the 2004
Management Agreement is attached hereto as Exhibit 2.

44, fn the agreement, L&C appointed Uni-Ter UMC as iis exclusive underwriting,
administrative, accounting, risk management, and claims manager for the lines of business and
territories set forth in Exhibit A to that agreement.

45, The 2004 Management Agreement states that Uni-Ter UMC would “serve L&U 1n
a fiduciary capacity for all legal duties.” Id.

46, Uni-Ter UMC’s duties under the 2004 Management Agreement expressly inchided
the following: (i) Solicating of risks and class of risks that meet L&C s underwriiing and pricing |
standards, appointing qualified brokers and agents to sell the insurance, (1) binding of risks, (111} |
1 issuance, renewal, and cancellation of policies, (ivy collection of premiums, {v} handhing of
claims, {vi} keeping accurate records and having audits done, {vii} maintaining electronic files,
(viil) providing the vsual and customary services to nsureds, (i) ensuring compliance with state
and federal regulations, {x} determining and setting appropriate premiurm rates, (xi} compiling and
providing the needed statistical reports to L&C, (xii) holding all of L&C’s assets in imf‘estmemgl
custodian accounts as a fiduciary, {(xitl) determining and obtaining appropriate reinsuranceé
authorized by L&C, (xiv) safeguarding and maintaining L& property, and {(xv} accounting to
L&C for certain financial and nsurance information on a monthly basis {(including operating
statement, balance sheet, policies written for the month, claims incurred for the month, AR
~ summary, and summary of all claims, reserves, and losses). Id, at Article HI
47, Uni-Ter's duties also specifically mcluded “[tlo arrange for or perform rsk

§ management services for the benefit of the insureds of L&, Such risk management shall have |
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the Nevada DOl and other states requiring the same. fd Art. IH{HYZ)

the primary goal of reducing the frequency of medical incidents that give rise to policy claims,
Specific risk management duties are set forth in Exhubit C7 /4 Art, HKR).

48. Uni-Ter’s duties also included filing quarterly and annual financial statements with |

49,  The 2004 Management Agreemem also included Exhibit B entitled Claims :
Management Authority which stated that Uni-Ter UMC “shall handle all aspects of claim
processing . . . for all claims and allocated loss adjustment expenses subject to this Agreement.”
The Exhibit then lists specific claims handling duties of Uni-Ter including menthly reporting of
new claims, open reserves, paid claims, and ending reserve balance for both indemnity andé
expense activity, Id, at Exhibit B. |

30,  Regarding compensation, Umi-Ter was paid in three components.

(i} A management fee of 22% of gross writien preroiums net of sanceﬂaﬁm}s.
and non renewals up to $5 million, 20% between 35 million and 315
million, and 17.5% above $15 million. Management fees were to be paid
meonthiy. |

(i1}  Claims handling fees of $250 per file setup for cach claim or investigation,
$95 per hour for claim adjuster/nurse professional time, and actual travel
£XPenses.

(iii) A profit sharing bonus on a sliding scale as a percent of earned premiums
based on loss ratio for each calendar year. 'The profif sharing bonus was to
be paid no later than March 1 of the vear following the hifth year after thezéé

vear at 15sue,

51 The 2004 Management Agreement included amendments thal modified thesel
payment terms, fd.

52. The Second Amendment to the 2004 Management Agreement states that for all __
services under the 2004 Management Agreement other than claims handling, the management fee

will be 12% of annual gross writien preminms net of cancellations and non-renewals plus the |

[REEIISERTICE AR RES ]
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amount of agency cornrissions {at rates approved by L&C) payable to retail and wholesale |
agents appointed by Uni-Ter, fd.

53, Various amendments raised the hourly rate for claim adjuster/professional time.

- Id.

34, The Fifth Amendment to the 2004 Management Agreement modified the profit
sharing bonus provision {0 be paid on March 1 of the vear following the fourth vear after the year
at issue. Jd |

55, On information and belief, in or around 2009 L&C, at Uni-Ter’s 'direc‘iiﬁn,
accepted multiple multi-site LTC operators (“Multi-site Cperators”™) as policyholders. As noted |
above, one of these operators was Sophia Palmer,

56. On information and belief, at the time L&C accepted Sophia Palmer, Lumpkin - a
director of L&C — also chaired the board of Sophia Palmer.

57. On information and belief, the DOI reprimanded the Board for failing to submit a
Conflict of Interest Statement as the officers and directors of L&C were required to do pursuant
to MNAC 694C,

58. On information and belief, the Board accepted Uni-Ter’s direction 1o obtain the

| Multi-site Operators, including Sophia Palimer, without adequate information. In fact, the Board

failed to even exercise a slight degree of diligence in determining whether the acceptance of the
Multi-site Uperators, including Sophia Palmer, was an appropriate decision.

59, Cn information and belief, had the Board exercised even scant care in inﬁ)m}ing;
itself based upon the information available {0 it regarding the Multi-site Operators, it would have
discovered that in fact the recommendation by Uni-Ter was il advised.

60.  On information and belief, L&C’s acceptance of the Mulii-site Operators |

- constituted a significant divergence from the established business model of L&C as the Multi-site |

Operators were large, multi-facility operators and had historical loss records outside L&C’s

typical underwriting range.  Further, on information and belief, one of the contracts at issue

contained auv unprecedented provision that himiled the claims exposure of L&C on an aggregate.
ievel rather than on a claim-specific level.
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61. Following L&C’s acquisition in 2009 of the Sophia Palmer nurse/nurse
practitioner book of business in Florida, the Seventh Amendment stated that the existing profit
sharing termis were applicable to L&C’s long term care facility/home health care book of
business, but that regarding L&C’s nurse/nurse practitioner book of business produced by agents,
the profit sharing bonus {called “commissions™} were to be paid at a rate of 37.5% of the annual
gross written premiums pet of cancellations and non-renewals.  For nurse/murse practitioner
business produced by Uni-Ter UMC, the commission rate was to be 30.0%. _.

62.  The FEighth Amendment ito the 2004 Management Agreement stated that
management fees were to be paid to Uni-Ter UMC on a continuing basis as premiums are
collected or adjusted (as opposed to monthly previcusly), /4

63, On information and belief, Uni-Ter received at least 31,500,000 in management |
fees in 2010,

b. 2001 Manaeament Ameoment

64, At the expiration of the 2004 Management Agreement, L&C and Uni-Ter UMC
{and Uni-Ter’s subsidiary Uni-Ter C8) entered into a similar Management Agreement on January
I, 2011 (“2011 Management Agreement”} for a period of five years. A copy of the 2011
Management Agreement 1s attached hereto as Exhibit 3.

65, The 2011 Management Agreement was in place when the Order of Liquidation
was entered.

66.  The 2011 Management Agreement states thal Uni-Ter UMC and Uni-Ter C5 as |
Manager would “serve L&C in a fiduciary capacity for all legal duties.” Id. It sets forth sinular
duties for Uni-Ter as under the 2004 agreement. The meanagement fee and claims handling fees
portion of the compensation are the same as the amended compensation under the 2004
agreement,

67. The 2011 Management Agreements included the following revisions to the 2004 |
Management Agreement:

{1} The accounting reporting to L&C is to be done on a quarierly basis instead

of monthly., Art. T
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(i1}  Exhibit A was revised regarding the tervifory to mclude all of the 115,
except for Hawail and Alaska and excluding long term care and home
healthcare in Florida,

{111}y  The limitations of Uni-Ter’s authority in Article Y are revised to delete
the limitations set forth in items 2, 6, and 9 of the 2004 agreement. Uni-«;
Ter's new allowed duties {i.e., no longer a Imitation) included that i had
full avthority to settle claims on L&C’s behalf or commut L&C to pay;
claims,

{iv}  The profit sharing bonus provision was revised o apply from 2007 forward
with 2306 being the last vear under the 2004 Management Agrecment. For
2007 onward, the profit sharing boous was to be 20% of L&C’s Profit as
defined 10 be pre-tax nel income as adjusied for the applicable year’s loss :
ratio, ALAE ratio, and reinsurance payables and receivables through
December 31 of the fourth vear following the applicable vear,
id.

68,  The First Amendment io the 2011 Management Agreemeni revised the
management fee for calendar year 2011 to be at a rate of 10% instead of 12% and siated that
continuation of the 2% differential for subsequent periods 15 subject to muiual agreement of the
parties. A handwritten notation on the amendment states that “This was revised on February 7
20117 Id.

69,  The Second Amendment is dated November 15, 2011 in conjunction with
additional capital contributions at that time. [t states that for so long as any amounts are unpaid |
on the surplus debentures of L& issued in 2011 and 2012, the profit sharing bonus payable fo
| Uni~Ter UMC shall accrue but not be paid. 1d.

70.  The Third Amendment done on December 31, 20171 states that no profit sharing
bonus would accrue or be paid regarding the 2008 calendar year. Id.

71, Despite the changes to Um-~-Ter’s management responsibilities, and despite the dire

financial circumstances of L&C during 2011, on information and belief Uni-Ter received not less |

FI885585. 14037881 0001
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than $1.000,000.00 in management fees in 2011,

72, Milliman, Inc. ("Miliman”), an actuanal firm, provided Rate and Loss Reserve
anatysis to Umi-Ter ("Milliman Reports™), Milliman was engaged by Uni-Ter, and not L&C, in;
the work that 1t daid. Milliman did premium rate and professional hability and general hability

rate analysis for Uni-Ter. Milliman also did loss reserve analysis for Uni-Ter.

2y ULS BE Avteament
73. In a Broker of Record Letter Agreement between L&C and ULS, RE, L&C
appointed U.S, RE as ils exclosive retnsurance Intermediary/broker for a period of seven years
and granted U5, RE full and complete authority 1o negotiate the placement of reinsurance on all

classes of msurance with unspecified limits of coverage as requested by any underwriter of L&C,

ie., Uni-Ter (“UU.5. RE Agreement”). A copy of the U8, RE Agreement is aitached hereto as

2§ Exhibit 4.

74. The U.s. RE Agreement states that U.S. RE will handle all funds collected for |
L&C in a fiduciary capacity. k. |

73, in each of the eleven (11) ceded reinsurance agreements between L&C and its
retnsurers, L8, RE 13 listed as the reinsurvance inlermediary in each agresment via an
interrpediary clause in the reimsurance agreemen s,

76. 5. RE was not merely hired as some uninvolved third parly broker of
reinsurance, although acting as a third party broker of retnsurance was included with U.S. RE’s
duties,

77.  On information and belief, Uni-Ter Underwriting Management Corporation (“Uni-

Ter Underwriting”™} and Uni-Ter Claims Services Corporation (“Uni-Ter Claims™} were retained |

- as the managers of L&C.

78, On information and belief, both Uni-Ter Underwriting and Uni-Ter Claims are |
direct or indirect subsidiaries of U5, RE,

79, 1.5, RE was itself engaged as L&C s “exclusive reinswance intermediary/broker”

~and as L&C’s agent, including being granted “full and complete authority to negotiate the |

- placement of reinsurance or retrocessions on all classes of insurance with unspecified limits of |

FIABSORE O3TRRTO00)
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coverage as specifically reguested by any underwriter of [L&CL” 1d.

&4,

The U.S. RE Agreement further recognizes U8, RE’s agency with L&C by stating
that U.S. RE “will exercise its best efforts m the discharge of its dulics on behall of the
Company.” [d. (emphasis added).

81. The Supreme Court of Nevada has held that “[aln agency relationship is formed

when one who hires another retains a contractual right to comtrol the cther's manner of

performance.” Grand Hotel Gift Shop v, Grasite State ins. Co., 10€ Nev. 811, 815, 839 P.2d

- 5940 602 (1992) (citation omitied).

82. U5, RE acted as the agent of L&C, as the U5, RE Agreement expressly states not
only that U.S, RE will act “on behalf of” L&C, but also that L&C has the right to condrel U.S.
RE’s manner of performance as 1.8, RE promises to “comply with written standards established
by [L&C] for the cession or retrocession of all insured risks.” 1d.

83, Further, Nevada law makes clear that “{aln agent, such as respondent in these |
circumstances, owes to the principal the highest duty of fidelity, loyalty and honesty in the
performance of the duties by the agent on behalfl of the principal.” LeMon v, Landers, 81 Nev. |

329, 332, 402 P.2d 648, 649 (1965) (holding that the agent breached her fiduciary obligations)
{emphasis added); see also Chem. Bank v. Sec. Pac. Nat, Bank, 20 F.3d 375, 377 (9th Cir, 1994)

- {“The very meaning of being an agent is assuming fiduciary duties to one's principal”) {citing |

Restatement (Second) of Agency § {1}
84. Additionally, as noted above, U.S. RE was engaged not only as L&C’s exclusive

broker, but also as its consultant, Many courts have recognized that imsurance brokers are agenis |

- of, and therefore owe fiduciary dutics to, their msureds. See Capitol Indem. Corp. v, Stewart |

Swmith fatermediaries, Inc., 229 Il App. 3d 119, 124-25, 393 N.E.2d 872, 8§76 (1992} (An
agency relationship is a fiduciary one; insurance brokers emploved for a single transaction or
series of transactions are agents. ..}

85,  The Mevada Supreme Court has recognized that insurance brokers may assume |

additional duttes ~ including through representations by the broker upon which the insured relies

— thereby creating a special relationship between the broker and the insured. Flakeriv v. Kelly,

-17 -
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2013 WL 7155078, at *2 (Nev. Dec. 18, 2013},

86.  U.S. RE assumed such duties including “substantial and essential efforts expended
by U.S. RE and its affibates in the organization and hcensing of [L&CY' and serving as a;
consultant to U.S, RE. See U8, RE Agreement.

§7.  Further, as recognized m the 1.8, RE Agreement, U5, RE’s agency relationship

i with Plaintiff extended to additional actions and bases with U.S. RE, including but not limited to |

the “substantial and essential efforts expended by U.S. RE and its affiliates in the organization |

- and licensing of {L&CT” and to state that U.S. RE will “serve as the exclusive intermediary in |

connection with the placement of all of [L&Cs] reinsurance.” Id.
88. The U.S. RE Agreement further recogrnizes 1.8, RE’e agency with L&C by siating

that UL.8. RE “will exercise its best efforts in the discharge of its duties on behalf of the|

-

- Company.” fd. (emphasis added}. The U.S, RE Agreement also states that “{a}li funds collected

for [L&CTs account will be handled by U5, RE in a fiduciary capacity in a bank which is a
quahified United Staies financial institution.” 7.

89.  Thus, U.S. RE was the agent of Plaintiff in nmltiple aspects, including but not}
Limited to, those set forth above.

90.  Forther, U.S. RE did more than merely act as some disinterested third paﬂy-:
reinsurance broker, In fact, U.S. RE was directly involved in the activities of L&C in its capacity
as agent of L&C,

81, Moreover, U.S. RE was actively involved in wavagement relsted activities, |

including presenting financial and other pertinent information to L&C s Board.

92.  U.8. RE intentionally failed to obtain reinsurance through syndicates as required

under the 1.5, RE Agreement. No facts were found that reinsurance failed to pay as reguired. To |

i the contrary, the reinsurance policies seemed not to be invoked because deductibie amounts were

 not reached, espacially in the early years of 2004 to 2008,

93, Nevertheless, U.S, RE intentionally represented to L&C that it would actin L&C’s

I best interests, creating additional duties toward L&C other than merely finding and securing

 reinsurance, including but not Hmited to, fiduciary duties, as set forth herein,

FIEES0RD. /37821 .0001
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94, In wviclation of such duties, U.S. RE intentionally did not find appropriate

- reinswrance because the deductible rates were consistently too high. This is shown by the fact
i that remsurance did not come into play at all 1o the early years, Indeed, the Board approved

 commutation of the 2007 treaty only 10 days mto 2008,

(3) RK‘Hl\ri&ldﬂ( & ( oidract a‘».

95, 1.8, RE, acting as L&C’s intcrmediary broker, procured the following general |

reinsurance treaties. Certain terms of such treaties are noted below the treaty name.

{i} April 1, 2004 {0 December 31, 2004 Treaty (Commuted}.
{11} January 1, 2005-December 31, 2000 Treaty.

- Applicable t0 §750,000 excess of $250,00¢ per claim |

- Aggregate Hmit is lesser of $3,500,000 or 225% of ceded |

prenium,

- Ceded premiom 13 23% of gross net written premium |

income (GNWPI -

(it} January 1, 2007-December 31, 2007 Treaty {(Commuied in carly 2008)
- Applicable to $750,000 excess of $250,000 per claim
- Dieductible is 22% of GNWPL
- Aggregate limit i 300% of ceded premium.
- Ceded premium is 20% of GN'WPI.

(vy  Tuly 1, 2005-December 31, 2006 Treaty,
- Applicable to 31,000,000 excess of $1,000,000 per claim
~ Aggregate imit is §3,000,000 or 300% of ceded premium.
- Ceded premytum is 100% of gross premiums for policies
with livoits greater than $1,000,000 per claim.

{v} Januwary 1, 2008-March 31, 2009 Treaty.
. Applicable to $650,000 excess of $350,000 per claim
- Deductible is greater of 13% of GNWPI or $1,274,000.
- Aggregate limit 18 300% of ceded premivm.

- Ceded pramium i 17.08% of GNWPL tfor all pohcms
subject to 8 minimum of $1,575,0600. |

(viy  Apnl 1, 2009-March 31, 2010 Treaty.
- Applicable to $650,000 excess of $350,000 per claim
. Deductible 13 greater of 11% of GNWPI or §1,100,000.
- Agpregate limit 1s 300% of ceded premium.
- Ceded premium is 17.93% of OGNWPI for all policies
subject to & minimum of $1,613,700, |

viiy  April 1, 2010-May 31, 2011 Treaty..
{viy £ y 3

P EBRSHRT 1/O3TRRI OO0
~ 14 .




a0

wry e L T R s
SrwNERaRes T, PO

o I R,

TTTIIII I

Applicable to $650,000 cxcess of $350,000 per claim

= Deductible is greater of 11% of GNWPIL or $1,220,000.

Aggregate Hmit is 300% of ceded premium.

W Ceded premium is 17.00% of GNWPI for all policies
subject to a minimum of §$1,890,000.

{viii} December 1, 2009-May 31, 2011 Treaty.

- L&C cedes 75% of losses in reinsured layer and retains 25%

- Applicable to $1,000,000 excess of $1,000,000 per claim

- Aggregate limit is greater of 33,000,000 or 300% of ceded
PremL.

. Ceded premium is 100% of net excess premyums {gross |
preraiums less 20%) for policies with Hmits greater than
$1.000,0600 per claim |

(Gx)  Juse i, 2011-May 31, 2012 Treaty.
- Applicable to $650,000 excess of $358,000 per claim
- Dreductible is greater of 18.5% of GNWPI or 51,300,000
~ Aggregate limit is 300% of ceded premium,
- Ceded pra,mmm is 17.00% of GNWPI for all policies|
subject 10 a2 minimum of $1,190,000. |

(%) June 1, 2011-May 31, 2012 'I’reat} |
- L& u.,des 75% of losses in refnsured layer and retaing 25% |
. Applicable to $1,000,000 excess of $1,000,000 per claim |
- Aggregate Hrnil is $1,500,000
- Ceded premium s 100% of net excess premioms {gross
premiums less 20%) for policies with limits greater than|
$1,000,000 per claim

{x1y  June 1, 2012-May 31, 2813 Treaty.
- Applicable to §650,000 excess of 5330,00 per claim
Aggmgdte fumit 18 300% of ceded piemmm

G4, {In or around September 8, 2010, the DOI sent a letier {0 Marshsll, President of |

| L&C and a member of the Board (“September 2010 Letter”} advising the Board of the dangerous |

financial position of L&C. A copy of the “September 2010 Letter s attached hereto as Exhibit 5,

97, fn the September 2010 Letter, captioned “Lewis & Clark Deteriorating Financial

Condition”, the DO states in part the following:

Dear President Marshall:

TI8RSUEG 1/Q37REY 00T
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The [DOIVs review of the Jupe 3¢, 2010 financial statement of {L&C]
revealed a deteriorating financial condition which the company’s management
must address. The following are items that must be considered:

¢ Increase in reserves has increased liabilities $3.1 million above
the 12/31/10 pro-forma accounts and has resulied in a liquidity
ration ... of 116.0%.

+ Due to underwriting and operating losses, $1.1 muillion and
$792.7 thousand, respectively, policyholder surplus  has
declined by 11.6% from December 31, 2009,

o  Underwriting losses are the result of increasing loss and loss
administration  cxpense  coupled  with  high  other
underwriting/administralive expenses {which exceed 12/31/10
pro-forma amounts by §744 thousand), all of which result in a
combined ratio of 131.1%.

¢ Risk Based Capuial (RBC) ratio
adequate. ..,

of 210.5% 15 hardly

98,  The BSepiember 2010 Letter ended with an adwonttion rom the DOI that |
“Iblecause of the company’s capiial dechine revealed by the June 30, 2010 {inancial staternent,
management should commence preparing a corrective action plan and an ilﬂplﬂn‘ifﬁl}iﬁ‘fi(}ﬂ;
schedule addressing a means to enhance eamings and swrplus, reduce expenses, and improve
hiquidity,” 4.

54, Cu information and belief, despite the DOPs recommendations regarding L&C’s
deteriorating financial condition and need for an effective corrective action plan, the Board failed 55
to exercise even slight diligence in correcting the substantial pmbiems L& C was facing, and the
alarming financial problems of L&C ocuthined by the DO o its September 2018 Letter were not
corrected, and in fact were dramatically worsened, by the Board’s actions. |

100, On information and behef, in the first three (3'}" quarters of 2011, L& experienced |
a net foss of not less than 53,100,000,

101, On information and helief, the principal reason for these losses was that the Multi-
Site Operators had passed on significant losses to L&C in the two policy years from 2009-2011,
as well as increases i claims for other nsureds. |

102,

On information and beliel, on or about Sepiember 1, 2011, Sanford Elsass and

Donna Dalton sent a2 memoranduim to the Board purporting to cutline the events causing financial

FIRESHEG 17037881 GO0
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ditficulties.  Included in that memorandum was a representation that Uni-Ter would hire a
consultant 1o perform a “complete analysis” of the claims process of Uni-Ter Claims Services
Corporation.
103, On information and belief, the consultant hired by Uni-Ter was Praxis Claims |
Consulting ("Praxis™).
104, On miormation and belief, at this tme the Board knew that reliance on
information presented o it by, or at the direction of, Uni-Ter and U.S. RE could not be relied on, |

in part because the decision to accept the Multi-Site Operators was financially devastating to |

L&C.

105, On information and belief, despite this knowledge of the Board regarding the

§ wholly inadequate and inaccurate information provided by Uni-Ter, the Board’s gross negligence |
i is mantest iy the {act that, the Board failed to exercise even a slight degree of care in verifying |

- whether Praxis was provided accurate information in preparing its reviewing the claims process.

106,  On information and belief, in fact Uni-Ter did not provide Praxis with accurate
information and, o fact, Hmited the scope of Praxis’s initial engagement to a review of szﬁiair}r}\swE
related processes and of a small saraple size of only nine (9) specific claims reserves. _'E’ma«;ig’.5:é
review, which was grossly inadequate due to Uni-Ter’s failure to provide adeguate and accurate
information o Praxis, resulied in a report dated September 15, 2011 (“Neptember 2011 Praxis
Beport”), A copy of the September 2011 Praxis Report 1s attached hereto as Exhibit 6.

107,  On mformation and belief, because Uni-Ter failed to provide accurate and |
complete information to Praxis, the September 2011 Praxas Report was substantially inaccurate |
and incomplete.

108, On miormation and belief, the Board later leamed that, in fact, Uni-Ter had not
provided Praxis with accurate information and that Uni-Ter had limited the scope of ?raxis"s;
engagement {o a review of claims-related processes and of a small sample size of only nine (9)
specific claims reserves. This is mformation which the Board, through exercise of even slight |
diligence or scant care, could have known before the 2011 Praxis Report was issued.

109, Purther, on information and belief, on or around September 23, 2011, the DOI sent |

FISS59K9 1/037881.0001]
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- inchuding the following:

another letier to Marshall regarding the now disastrous financial condition of L&C (“Sepiember
2011 Letter™). A copy of the September 2011 Letter is aftached hereto as Exhibit 7.
110, In the September 2011 Letter, the DO noted several massive financial problems

with L& which the Board had, on information and belief, taken improper or no action to correct, |

¢ {3 particular concern i3 the Combined ratio which has increased
since prior year-end from 99.4% to 1533.9% - a 54.8% increase post-
merger,

= A major concerty 15 Risk Based Capital (“RBC™) — 208.8%. This
RRBC calculation results from vear-end 2010 financial stalernent.
The RBC is now well below that level considering the reserve
{Liability) increases and net loss reducing policyholder surplus by
40.3% for only one-half (8ix Months) of a vear of operating
activity.

¢ Net upnderwriting loss has deteriorated {0 $3.1 million

e Netloss=51.8 million

111, The September 2011 Letter Lurther noted the following regarding the second
guarter of 2011

Stnce prior year-end, policyhelder surplus has declined by 46.3%. Company 1s
experiencing adverse claims Development and is becoming extremely leveraged,
Total Liabilities have increased by 26.8% ... MNet Loss is 51.8 million, a result
of $3.1 million net underwriting loss for six months and $L.7 million
underwriting loss for just the second guarfer. Unassigned Funds have
detertorated further 1o a negative (§1.4 wmillion). Since prior vear-to-date, net
premiums earned have improved nominally by 5.8% while net losses incurred has
increased by 117.6% causing a net joss ratio of 114.4% and resulfing in a
153.9% combined ratio. Company 1s highly leveraged. Cash and mvesied assets
only represent 39.2% of total assets resulting in & 148.7% Hguidity ratio
coupled with gross prerniums written representing 571.6% of policyholder surplus
and net premiums written representing 499.9% of policyholder surplus ...

fd. {emphasis added).
112, The September 2011 Letter noted that the D01 had sent “a prior letter advisfing] E
the Board of Directors of deteriorating financial condition and admonishfing] the Board and

management o consider a correction plan.”  The letter required that *{tlhe Board and

J1&K5989 17037881 .0001
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management must now prepare a shori-termn (3 month} action plan and based on this action plan
how they forecast their 12/31/2011 statement to appear.” 7d,

113, On wiormation and belief, the Board fatled to exercise even scant care in
addressing the September 2011 Letter, and falled to correct the staggering financial problems
L&C was facing.

114,  Subsequently, in late November 2011, on information and belief Uni~Tf:ré
conducted what purported o be a full-scale internal review of all claims reserves, and later
engaged Uni~Ter to conduct a full review as well,

115, On mformation and belief, the outcome of the internal review by Uni-Ter, as well
as the negative review by Praxis, showed that Un_ifi"e.r had incorrectly undersiated the sarmpled
clatims in the September 201 1 Praxis Report by a net of not fess than $1,200,000.

116, On mformation and belief, Uni-Ter and/or U.S. RE informed the Board on a

- conference call that, in fact, an increase of $5,006.000.00 to L&C’s claims reserves was

necessary, This significantly increased the net loss of Lewis & Clark on a full 2011 vear basis |

and further decreased L&C s capital to an unacceptable level for operational, regulatory, and

§ rating purposes.

P17, On information and belief the Board, through its gross neglipence, ignored or |
improperly responded to the multiple red flags — including communications from the DOI -
regarding L&Cs financial posttion, Uni-Ter’s management and the representations of UniJI’er_
and U.B, RE’s, and failed 1o exercise even a slight degree of diligence or care in fulfilling m

obligations, which proximately caused and contributed to the damages suffered by Plaintiff

B, L&C.__Bﬂard Meetine Minutes

t1& On information and belief, the Board met generally once per quarter starting in late
2004 and continuing to September 20172 related to L&C, Minutes of said meetings were kept by :
L&C (*Minutes™), |
119, On mformation and belief, because Uni-Ter UMC was managing all of the |

business aspects of L&C’s business, Mr. Sanford Elsass (“Elsass™), President of Uni-Ter UMC

11885989, 1/037881.0001
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and an officer of 11.S. RE at all relevant times, attended all of the L&C Board meetings in person
except for the last two. On information and belief, Elsass and other Uni-Ter employees gave
m.cast of the reports about the company to the Board members.

120, On mbormation and belief, many of the approvals and actions of the Board were |
done at the recommendation of Mr. Elsass.

121,  On information and belief, the Board had knowledge concerning Mr. Elsass andé
his recommendations that caused reliance on the reports and recommendations of Mr. Elsass and :
Uni-Ter UMC to be unwarranted.

122, Despite this knowledge, the Board failed to exercise even a slight degree of

diligence or care with respect {o accepting the information and recommendations provided by My, |

- Elsags and Uni-Ter UMC and failed to vertfy whether this mformation was accurale and whether

the reconumendations should be adopted.

123.  On information and belief, the Minutes also do not mention the monthly reports |
that Uni-Ter UMC was supposed o provide to L& in the 2004 Management Agreement or the
quarterly reports that Uni-Ter UMC was supposed to provide to L&C in the 2011 Management |
Agreement. The Minutes do reference annual and quarterly financial resulls and there are
discussions of the claims and underwriting activities for each quarter, but no mention of the |
reports required by the 2004 and 2011 Management Agreements.

124, ltem 13 1o the March 9, 2003 Mimues states that the Board requested that Unp-Ter
provide financial information to the Board monthiy. On information and belief, Uni-Ter already

had the ohligation to provide the information listed in the 2004 Management Agreement to the

# Board monthly.

125.  Htem 10 from the August 12, 2005 Minutes, atlached hereto as Exhibit 8, which|

 state that the Board is unhappy with the work of Uni-Ter. The Minutes state that the Board was
- concerned regarding the lack of completion by Uni-Ter regarding marketing plans presented at
the March 2005 meeting, including non-receipt of periodic marketing reports, lack of contract |
with state assoctations and polential new agen‘ts; and generally, a lack of production of new

- business during 2005,

[18855%9.1/037881 GG
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126, On information and belief, despite these clear indications that Uni-Ter was failing
to provide coraplete and accurate information, the Board remained indifferent {o its legal duty to
act on an informed basis by ensuring the information and recommendations provided by ‘U’ﬁiuTer
and Mr. Elsass were complete and accurate.

127, One of the resolutions m L&C's first set of Minutes of December 232, 2003,
ApPIoves the engagement between L&C and U.S. RE to engage U.S. RE as the exclusive |
reinsurance broker and consuliang for L&C. The resolution states that confirmation was recetved
from Elsass as an officer of U.S. RE that ULS. RE would use its best efforts to obtain competitive
rates and ferms.

128, On information and belief, Uni-Ter undertook the fiduciary doty of determining
and establishing the appropriate loss reserves for the company. Item 3 in the September 14, 2003 |
Minutes, attached hereto as Exhibit ¥, states that Elsass reported on establishing the appropriate
loss reserves for the company.

129,  On information and belief, the Board's Audit Committes {“Audit Commitiee™)

 was established at the February 10, 2006 meeting of the Board. (Un information and belief, the

relevant Minutes contain no discussion of why this was not done previously or why it was needed
at that junciure.

130, On information and belief, the Audit Committee generally reviewed and apprmredé
L&ECs financial audits, On information and belief, there are no entries stating that the Audit |
Committee performed any auditing functions other than review of linancial audits.

131, The May 30, 2006 Minutes, attached hereto as Exhibit 16, state that L&C's &0

I insurance was renewed, but that L&C’s BE&O insurance was not renewed,

132, On information and beliet, L&C subsequently obtained E&O insurance,

133, Hem 3 of the October 20, 2006 Minutes, attached hercto as Exhibi 11, states that

! the Board directed Donna Dalton of Uni-Ter and L&C's counsel to comment to the Nevada DO

regarding 1ssues including loss reserves and Risk Retention At reguirements.
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134, ltem 9 of the March 23, 2007 Minutes, attached hereto as Exhibit 12, re'i‘”c:—nr’e.m":ei:saé
the Nevada DO iriennial examination report for 2003 to 2005, but does not state any 'fi'mding,sé
related 1o the report or whal corrective actions, o any, the Board would take.

133, The October 12, 2007 Minuies, attached hereto as Exhibit 13, reference dll
incurred but not reported (“IBNR”) reduction of $%34,000 but do not explain it or why thez
reduction occurred. The October 12, 2007 Minutes also state that L&C was beginning to offer
occurrence policies subject fo required reguiatory filings, bt do not discuss the required
regulatory filings.

136. The January 10, 2008 Minuies, atiached hereio as Exhibit 14, state that there will §
be commuiation of the 2007 reinsurance with Imagine RE, and note the change that Uni-Ter will
begin a retail policy sales agency to improve on the disappointing efforts by the “current agemyé
network.,” The entry notes that Um-Ter will be patd commissions on L&C's retail policy |

business at 10% of gross written premiums rather than 15% of gross written premiuvms., The

- Minutes do not say which contract Uni-Ter would provide such services under. The 2004 |

i Management Agreement required solictiation services by Uni-Ter. This same tiers mentions that

Uni-Ter requested an advancement of half of L&CT7s 2008 annual budget for Um-Ter for “this
effort” with such advancement repavable from commissions earnad by Uni-Ter.
137, ltem 13 in the Aprd 24, 2008 Minutes, attached hereto as Exhibit 15, references |
insolvency gap coverage of §$1 million. Then, ifem 11 of the December 2, 2008 Minutes, attached
hereto as Exhibit 16, notes a renewal of insolvency gap coverage in the amount of §2 million.
138, Hem 4 in the December 10, 2008 Minutes, attached hereto gs Exhibit 17, notes |
that, based on a request from the Nevada DOL the Board ratified clarification amendments to the |
Onerda surplus notes,
139 litem 6 of the December 2, 2009 Minutes, attached hereto as Exhibit 17, notes a
report on the current triennial examination by the Nevada DOI but does not state any more |
reparding said examination.

140, Item 5 of the May 21, 2010 Minutes, attached hereto as Exhibit 18, references the

1 Beard’s review of results of the Nevada DO triennial examination and approval of responses to |

-2




b2

(PR

10

b3

i

| the DOL The Minutes do not explain or discuss the responses or any corrective actions that the |

Board may take. Those Minuies also approved the 2009 annual audited staterments and report |

prepared by Johnson Lambert & Co. as well as the 2009 Milliman Report and caleulation of

- “Profit Sharing bonuses.”

141, The Movember 2010 Minutes, aitached hereto as Exhibit 19, contain discussion of

i renewal of L&C's Managernent Agreement with Uni-Ter subject to noted revisions including a
i requirement of clarification of significant claims notice to the Board with settlernent authority |

1 remaining with Uni-Ter.

142, The May 4-5, 2011 Mimutes, attached hereto as Exhibit 20, approved the 2{}1@;

annual audited statements and report prepared by L&C’s auditors, Johnson Lambert & Co.

143,  The September 21, 2011 Mimuntes, attached hereto as Exhibit 21, contain in Hem 7
a staternent that the Board reviewed and approved a new underwriting philosophy. The Minutes
do not say what the new underwriting philosophy was., However, a document dated 8/31/11 and
entitied “Long Term Care Underwritiﬁg Philosophy & Strategic Direction” was part of theé
directors’ package for that meeting. The document lists specific requirements related to
consideration of long term care facilities for coverage.,

144, On October 5, 2011 the Board held a special meeting and approved capiial
contributions by shareholders Oneida, Eagle Healtheare, Pinnacle, Marquis, Eiderwood, Rohm,
and {Ini-Ter in exchange for surplus notes. The action of the Board in Heu of a special meeting,
attached hereto as Exhibit 22 (“Action”), alse noted that depending on the fourth quarter, the |
same parties other than Oneida would commit to an additional amount of $350,000 in the fourth
gquarter of 2011 and first quarter of 2012 as the stated proportions {with Uni-Ter having 20/33 or
4/11 responsibility). The Minutes also noted approval of the new undsrwriting philosophy. |

145, Oninformation and belief, the minutes of the October 5, 2011 action by the Board
demonstrate that the Board was well aware it was not recerving accurale and complete
information from Uni-Ter as the Board reguested “more frequent financial reporting to the Board |

as discussed at the last meeting, preferably monthly” (Emphasis added). On information and

P 1885089 1/047881.0001
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belief the Board failed to exercise even slight diligence or scant care and fatled to ensure that Uni-
Ter did, in fact, provide more complete and accurate reporting of L&C s financial status,

i46. Even with the bad {inancial news in early Gctober, 2011, the Board was indiffc—:remé
to its legal obligations and d&id not meet again until December 20, 2011, over two and a haif

months later. At that meeting, as reflected in the Minutes attached hereto as Exhibit 23, Uni-Ter |

- reported that claims reserves may have increased by $5 million from the November 2011 figores, |

ie., 1 one meonth,

147.  On information or belief, in or around the latter part of 2011, William Fishlinger
{“Fishlinger™) was retained to provide claims review for L&C, Item 3 in the December 2§, 2011
Mimites, attached hereto as Exhibit 24, states that the Board was advised regarding the schedule

for Fishlinger's claims review corumencing in the fivst full week of Januvary 2012, Item 4 of those |

Minutes states that Uni-Ter’s pro forma December 31, 2011 financials indicate that L&C 8

- neither impaired nor insolvent and pending receipt of the Fishlinger review, Uni-Ter should |

- process the current renewals, The Minutes alse note that the Board’s claims commuittes should |

have a conference call with Fishlinger about his work and cailciuéiﬂns betore the work is dong to
finalize his written report. |

148, On information and belief the Board failed to cxercise the shightest degree Of;
diligence and care regarding this information and tock no action whatsoever to verify whether the
information provided by Um-Ter suggesting that L&C was “nerther impaived nor insclvent” was
accurate, deapite numercus indications that information provided by Uni-Ter was tnaccurate and
incompiete.

149, Al the January 16, 2012 meeting, the Minutes for which are attached hereto as

Eshibit 25, the Board was told that capital and surplus was 51,979,730 as of December 31, 2011,

- Thus, L&C s surphus dropped over $2.5 million in one year.

£50. On information and belief, the Minuies do not reflect any discussion of how that

relates to the approximate $35 mullion additional loss reserves noted at the December 20, 2011

meeling.
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131, On information and belief, L&C s Nevada counsel was instructed to contact
Nevada DOI regarding the “current inquiry.” The Minutes do not say what the current inguiry |
Was.

152, The January 26, 2012 Minutes state in Hem 2 that L&’ s Nevada counsel reported |
on her conversations with the Nevada DOL See Exhibit 26, The Minutes do not include the
substance of those discussions. Item 3 states that the Board deferred approval of commutation of
remsurance for years 2005, 2008, 2008, and 2009 pending receipt from Uni-Ter of a report
regarding outstanding claims for such pertods. HHem 5 sfates that the Board met in execu‘iiveé
session to discuss issues involving potential additional capital,

153, Further, the minufes for the Janunary 26, 2012 meeting stated that “Mr. E}lsass:
presented a report on cwrrent claims activity in California and New York and discussions with the
Corporation’s actuaries and auditors,” Jd. On information and belief the Board failed to exercise |
the slightest degree of diligence and care regarding this wformation took no action {o verify that
Mr. Elsass’s report was accurate, despite clear indications that information provided by Mr.
Elsass was mecomplete and naccurate,

i34, Al the February 2, 2012 meeting, the Minutes for which are attached hereto aes.
Exhibit 27, the Board approved $480,000 addiiiomeﬂ capiial confributions i exchange f@:fE
subordinated surplus noles on the same terms used in the fall of 2011, On information and belief, |
Elsass reported o the Board “regarding recent favorable clabms activity.” The Minutes do not say
what the alleged favorable claims activity was. On information and belief, the Board failed to
exercise the slightest degree of diligence and care regarding this information and did not verify
whether the report by Elsass regarding alleged *“favorsble claims activity” was accurate or |
| complete, |

155, Notwithstanding the dire financial issues, the Board remained indifferent to s
legal obligations and did not mect again until April 30, 2012, almost three (3) months later. At
the April 30, 2012 meeting, the Minutes for which are attached hereto as Exhibit 28, hem | E
provides that L&(C’s submissions to the Nevada DOI were approved, but do not explain what the

subnissions were.
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156.  There is no mention in the April 30, 2012 Minutes of the Milliman Report from
April 12, 2012 stating that, as of the end of 2011, the company’s loss reserves were $1.4 million
under what they need to be when using the mid-range number.

157, Item 35 of the May 14, 2012 Minutes, attached hereto as Exhibit 29, state that a

- Nevada DO examination was scheduled, but do not explain this matter further,

1538,  On information and belief, the Board did not meet for another two and a half (2
Y2} months regarding the financial conditions of L&C. The Board met telephonically on June 6, |
2812, the Minutes for which are attached hereto as Exhibit 34, but the only business noted was
the approval of reinsurance. There 18 no entry regarding a discussion of the financial siatus of
L&C

i59. In fact, despite the clear indications that Uni-Ter and U.S. RE were pro’vidingé
waccurate and/oy incomplete information to L&, the minutes of the June 6, 2012 Board mesting {
state that the Board approved the renewal of L& s reinsurance “[flollowing a presentation by |

USRE [sic]”. Id. There i3 no indication whatsoever regarding any measures taken by the Board

1o verify the information provided by Uni-Ter and/or ULS, BE,
Yy p ¥

160, Atthe July 25, 2012 meeting, the Minules for which are attached hereto as Exhibit
3%, Um-Ter and U.S. RE presenied a8 report of second quarler financial resulis 1w which a
sigriaficant increase in loss reserves was reported. The Board then discussed possible courses of
action, The Board requested that Um-Ter contact Fishhinger to conduct an independent roll |
forward of 1is last claims reserve review preferably by August 7, 2012, The Board also resolved
that the preliminary second quarter resulis not be filed until the Fishlinger review 18 done and that |
the results should be approved by the Board before filing. Finally, the Minutes noted that no new

business should be written by L& and no capital raised until further notice, but that renewals

i may be processed until notice otherwise.

i61,  The August 153, 2012 was the last meeting Elsass and Uni-Ter or U.S. RE attended.

At that meeting, the Board discussed the filing with the Nevada DO of financial information with |

- notice of further deterioration of L&T s finances.
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162. At the August 22, 2012 meeting, Minutes for which are attached hereto as Exhibit

- 32, L&C’s counsel reported on recent discussions with Uni-Ter and U.S. RE. Ums-Ter personnel

were not present at the mesting.
163,  On information and beliel the Board held a telephonic meeting on September 24,

2012, the Minutes for which are atfached hereto as Exhibit 33, The Board’s grossly neghigent |

~ failure to inform itself of the basic financial condition of the Company was made clear as the |

Board tacitly acknowledged it was not aware whether the Company was financially soivent at that |

time, resolving that “a request be made to the Nevada DMvision [sic] of Insurance that the

- Corporation be placed in rehabilitation, in view of the fact that the Corporation is or may be |

msolvent.” fd. {(emphasis added).

E. Information Available 1o the OGificers and Bivectors

164, On information and belief, substantial financial information regarding L&C was |

available to the Board of which the Board failed entirely to exercise even a slight degree of care |

| - to property inform itself and understand.

165,  On information and belief, among this available information was the Annual|

| Statement of L&C for the yesr ending December 31, 2006, attached hereto as Exhibit 34, which
was submitied fo the Nevada DO contains L& s financial statement for 2006. The Notes to
Financial Statements {pages 14-14.3) include the reinsurance in place {(notec 23} as well as the
5_ change of incurred losses and LAE {(note 25}, The Quarterly Statement for L&C for the first |

I quarter of 2007, attached hereto as Exhibit 35, has similar notes.

166, Sophia Palmer 2007 board Minutes were very similar to L&C board Minutes, On |

2 | information and belief, Uni-Ter was the underwriter for Sophia Palimer as well.

167, L&C’s Internal Unaudited Financial Siatements as of December 31, 2047, attachf:d.;
hereto as Exhibit 36, states that unpaid losses and loss expenses were §378,000 m 2004,
$1.142.000 in 2005, $2.,636,000 in 2006, and 33,013,000 1n 2007, This is a growth of over 500"
in only four (4) vears.

168.  On information and belief, Uni-Ter's management fees grew from nothing i

2004, to $120,000 1 2005, to $126,000 in 2006, to 3760,000 in 2007, Between 2005 and 2007,

§IRRSERG O3TRRL.G00
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- this is a growth of 633% in three vears.

169,  On information and belief] the information provided to the directors of L&C {or

- the April 2008 and May 2010 Board meetings included the following financial information for

L.&C across the vears of 2004 to 2009:

UPolicy Year | Written | Parned | Paid Losses | Reserves Totals [ Loss Ratio
\\\\\\\\\\\\\\\\\\\\\\ Premium { Premium Incurred
2004 181344358 81344358 | $223232 S $208232  11549%
2003 33,124,474 | $3.124474 | $745.466 | $80.710 782,438 124.23%
2006 5,821,739 1 85821739 | 81311965 | $477.775 | 81,751,740 1 30.64%
L2007 35958004 | 54,184,641 | $1.555249 | §1.621,520 | $3.111,769 | 52.38%
L2008 L $8,340,000 | $5,203,834 | 1,211,943 | $3.941.000 | S1.687.006 | 34.77%
L2009 B10.705225 V87,702,504 | $1,545,000 | $6,255,488 | $3,947,463 | 50.66% witl
" ; | Sophia
Palmer
being
SRR AR 180.96%

[70.  On information and belief, the Board wholly failed io exercise even shght
diligence in informing itself of the reasons behind the dangerous financial status of the company
or in taking timely, corrective action, |

171, Further, L&C’s Summary Balance Sheet as of December 31, 2008, atiached hereto |
as Exhibit 37, states that while unpaid losses and loss expenses grew from $3,013,000 o
$3,941,000 between 2007 and 2008, Uni-Ter’s management fees went from $760,312 in 2007 to
$1,372,915 1 2008, |

172, L&Cs Internal Unaudited Financial Statements as of December 31, 2009, attached |
hereto as Exhibit 38, state that unpaid losses and loss expenses jumped to $6,255,488 in 20095

from $3,941,000 in 2008, Uni-Ter’s management fees jumped to $1,717,482 for 2009 from

| $1,372,915 in 2008

173, The 2009 Milliman Report, which supports the corresponding Statement of

- Actuarial Opinion atiached hereto as Exhibit 39, siates that the existing risk factors, “coupled |

with the variability that is inherent in any estimate of unpaid loss and loss adjustiment expense |

+ obligations, could result in material adverse deviation from the carred net reserve amounts.” The |

§ Milliman Report concludes that L&C’s actual net outstanding losses and loss adjustment expense |

LR850 1/03TE81.000]
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CLAEY exceed L& s reserves for unpaid losses (85,021,810) and unpaid LAE (51,233,678) by
an amount of more than 3% of L&’ s statutory surplus shown on the anpual statement, which
was $4,031,349.  The Milliman Report also states that this materiality standard was selected
hased on the fact that his opinion was prepared {or regulstory review, Further, the corresponding
Statement of Actuanal Opiruon provides that i i rehiant on “data and related information
prepared by [L&C]” and that “[tlhere are a variety of nisk factors that expose [L&C s] reserves to
significant variability.” Id

174, On mmformation and belief, the wnformation provided to the directors of L&C for
the May 2010 Board meeting state that Sophia Palmer merged with L&C as of December 3, 2009,
and that the written premiums were $8,340,000 for 2008 and 310,705,000 for 2009,

175, On mmformation and belief, in or around October 2010, Elsass, Larry Shatofl at
U.S, RE, Donna Dalion, John Klaus at Uni-Ter, Curtis Sitterson at Stearns Weaver, and Jim
Murphy at the accounting firm Johnson Lambert & Co., through email correspondence, made the |
decision to record the twenty-five percent (25%) refund payvment, in the amount of $569,600, |
from the commutation of the January 1, 2008 to Apnil 1, 2009 reinsurance treaty.

176, Onnformation and belief, Mr. Shatoff stated in said email correspondence that the
April 1, 2004 to December 31, 2004 treaty was commuted, the January 1, 2007 to December 31,
2007 treaty was commuted, and the January 1, 2003 to December 31, 2006 treaty was “swing
rated” and had been adinsted to the minimum premiwm. Regarding the January 1, 2008 to April
b, 2009 reinsurance treaty, Mr. Shatof! said that it covers all claims reported on 0r:;f;l.;rrf:ne:.eE

AT

deductible for an amocunt of $1,690,673, and that L&C had paid reinsurance premiums of

‘82,278,400, which at a 25% refund rate would result in a refund of $369,600 if no claims were

paid by the reinsurers. Further, Mr. Shatotf™s communications state that there had been no losses |

reported under that treaty. Mr., Shatoff noted that L&C could commute at any time before |

January 1, 2013 to obtain the “profit commnussion” - how he referred to the 25% retund.
177, Oninformation and belief, Mr. Shatoft encouraged L&C to commute that treaty io
2 = o

ensure that seventy-five percent (75%) of premums paid could be confirmed as received by the |
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reinsurers with confirmation that no c¢laims or losses would be paid by them.

178.  On information and belief Elsass directed that the refund for the commutation of
the January 1, 2008 o April 1, 2009 reinsurance treaty be recorded at that time i the third quarter
of 2010, |

179 On mformation and belief, Mr. Shatoff noted that 1t would be {oo soon {o record

| any “profit commission” on the April 1, 2009 to April 1, 2010 treaty because the premium for

those policies would not be fully carned untl April 1, 2011,

180.  The Milliman Report stated that L&C reserves were $600,000 - $628,000 above

| the Medium Estimate, but about $650,000 below the High Estimate. That report also noled that

L&C started to write ocourrence policies in the fourth guarier of 2008,
181,  On information and belief, more than half of the policies written by Sophia Palmer:
were geeurrence policies.

182,  The Milliman Report stated that the loss development for occurrence policies is

~ relatively imomature at the current evaluation and that caused uncertainty in the loss estimates.

183, Further, the 2010 Milliman Report opined that the existing risk factors “coupled
with the variability that i3 inherent in any estimate of unpaid loss and loss adiustiment expense
obligations, could result in material adverse deviation from the carried net reserve amounts.” He
concluded that based on the calculation shown n Exhibit B that shows that L&(’s actual net

outstanding losses and LAE exceed L&C’s reserves for unpaid losses (87,353,289} and unpaid

§ LAE (3$1,798,188) by an amount of more than five percent (%) of L&C’s statutory surplus
shown on the annual statement, which was §4,5798,710. The 2010 Milliman Report states that this
materiality standard was selected based on the fact that his opinion was prepared for regulatory |

i review.

184. On information and belief, the financial information provided to the Board for the

| September 2011 Board Meeting included a report from Brian Stiefel, President of Praxis, which |
was the September 2011 Praxis Report, The Praxis Report provides that Uni-Ter has adopted a |
- new reserve philosephy, is revising is litigation management guidelines to reflect a more

i apgressive approach to the litigation process, and that standardizing the claims documentation,
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evaluation, and reporting process is recommended. The Praxis Report does not evaluate the level

- of L&C s loss reserves. See Exhibit 6 hercio.

185, On wformation and belief, the information provided to the directors for theé

{ September 2011 Board meeting also contains a power point presentation from Milliman which

shows that L&C steadily decreased its reinsurance deductible across the vears 2008 to 2011,

 demonstrating that L.&C’s reinsurance deductible was set too high, sspecially in vears 2009 and

2318
186,  On information and belief, in or around December 1%, 2011, Milliman provided a |
preliminary drafl of certain schedules to s actuarial reports (2011 Milliman Schedules™). The

Schedules provide that as of November 30, 2011, L&C’s Incurred Loss & ALAE for years 2004 |

1 through Noventber 2011 was $17,858,866. That same exhibit states that Paid Loss & ALAE for |

| those same dates was a total of 311,208,076, The exhibit states that L&Cs Paid Loss & ALAE |

was $2,230,600.00 for 2009 and $2.,440,000.00 for 2010 but only $198,711.00 for 2011 through |

~ November.

187, L&C’s Annual Statement for the year ending December 31, 2011 (2011 Anmual |

Statement”), attached as Exhibit 40, staled a drastic increase in incurred losses and LAE and a |

significant drop in shareholder’s surplus.  Pursuant to that statement, reserves for losses and LAE |
| wmoreased from a total of §9,181.477 at the end of 2010 to $14,026,020 at the end of 2011, &:EE‘HOS‘EE.;;
a $5 million increase. Note 24 1o L&C's 2011 Financial Statements (which is presented below) |
| - stated that unpaid losses and LAE increased from $9,153,000 at the beginning of 2011 to

$14,843.000 at the end of 201 1, a 55,700,000 increase. Meanwhile, the company’s policvholder’s

surphus arnount decreased from 54,579,710 at the end of 2010 10 $3,625.317 at the

| endof 2011,

188, Note 24 to0 L&(’s 2011 Financial Statements stated as follows:
Balance-lanuary 1, 2011 $8,153. 000

incurred related to:

Current year 7,418,000
2010 3,039,000
2009 2,284,000

PESESORS, /037881 .0001




o 2008 747,000

| 2007 162,000
2§ 2006 375,000
2005 {359,008}
34 2004 {1,000)
Total Incurred: 13,665,000
4]
Paid related to:
5
Current year 1,878,048
6 2010 3,571,000
2309 1,545,000
7 2008 222 040
2007 630,000
8 2006 131,000
20305 {1,000)
9 2004 {1,000)
| Total Paid: 7.975 6060
10§
Balance-December 31, 2011 % 14,843,006
il {emiphasis added)
'
189.  Oninformation and belief, notwithstanding this information, the Board represented |
148, * - o
i i Note 14 at page 14.2 that “[Tlhe Company’'s mapagement i3 not aware of any ongoing |
~Htigation which would, individually or collectively, resull in judgments for amounts, after|
T : o o
i considering the established loss reserves, that would be material to the Company’s financial
17 | g , e
- condition or resulis of operations.” Id.
12 4 - . e o
194, On February 2, 2012, Milliman provided a preliminary drafl of certain schedules
{0 15 actuarial reports (2012 Milliman Schedules™). Exhibit 1 Page 2 states that, as of Decernber
20 . . , » |
30, 2011, L&C's Discounted Net Loss & LAE Reserve (afier Ceded Loss and LAE Reserve) was
21 § , . . : . .
i! Low Estimate of $13,019,000, Central Estimate of 314,973,000, and High Estimate of
ol _ :
"% $18.635,000. Exhibit 3 of that document shows that Incurred Loss and ALAFE had grown
23 . . , i 4 o i g : .
i substantially from 20035 (3373,816) to 2010 ($2,068,552) while showing estimated reserves only .
24 : : . - : .
growing to $4,048,241. 1t also shows that for 2011, Ultimate Loss & ALAE was §7,620,000 and |
25 : - ik o : . S
f Incurred Loss & ALAE was 35,744, 385, but estimate reserves was only 35,938,479, which i3]
over $1.6 million less than the Ultimate Loss & ALAE.
“ 191, The 2011 Milliman Report, attached hereto as Exhibit 41, in the section entitled
28
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- *“Risk of Material Adverse Deviation”, provides that “[tThe Company’s carried reserves are within

a reasonable range, however other points within the reasonable range would cause surplus to be
below zero. Therefore | believe that there are significant risks and uncertainties that could result
in material adverse deviation iy the loss and loss adjustment expensé reserves, possibly by ”
amounts exceeding swrphus.” The report again provides that the current risk factors, “coupled
with the varigbility that is inherent in any estimate of unpaid loss and loss adjustment expense

obligations, could result in material adverse deviation from the carried net reserve amounts.” The |

~report concluded that based on the calculation shown in Exhibit B that shows that L&C’s actual

net outstanding losses and LAE exceed L&C’s reserves for unpaid losses (511,766,924) and
unpaid LAE ($2,259,496) by an amount of more than five percent (5%} of L&C’s statutory
surplus shown on the annual statement, which was $3,625,316. The report states that thisé
materiality standard was selected based on the fact that his opinion was prepared for regulatory
FEVISW,

192, Further, in the Notes to Financial Statements for Years Ended Decembey 31, 2011
and 2010 (2011 Notes™), the management of L&C stated Umi-Ter “believes that 1ts aggregate
provision for losses and loss adjustiment expenses is reasonable and adequate to meet the vltimale
net cost of covered losses...”. On information and belief, the Board failed to exercise even the |
slighﬁest degree of care with respect to this information it was receiving concerning Um-Ter’s
opinions and failed {0 {ake any action 1o vertfy that this information was compleie or accurate.

193, The 2611 Notes also provide that “[alt December 31, 2011 and 2010, management
determined that no premiuvm deficiency reserve was required.” On information and belief, the |

Bouard failed to exercise even the slightest degree of care with respect o this information it was |

I receiving - concerning Uni-Ter’s opinions and failed to take any action to verify that this

information was complete or accurate,
194.  Further, the 2011 Notes state that was a party o various lawsuits “in the normal |

course of business” but that “{tthe Company’s management does not believe that any ongoing

- litigation would, individually or collectively, result in judgments for amounts, after considering |

~the esiablished loss reserves and reinsurance, that would be material to the Company’s financial |

1 FRR5989.1/037881.0001
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condition or results of operations.” On information and belief, the Board failed 1o exercise even
the slightest degree of care with respect to this information it was receiving concerning Uni-Ter’s |
opinions and failed to take any action to verity that this information was complete or accurate.

195, L&C’s “NAIC Property and Casualty Financial Ratio Resulis for 20117, attached

 hereto as Exhibit 42, painted a very bleak picture of the L&C. It has a date stamp of 2/23/2012.

It states that Direct Premiums Written in 2011 totaled $10,224,774. 1t states that Net Premiums

Written for 2011 were 38,997,524 which was a 25% drop from Net Premiums Written in 2810 of
311,946,738, It states that Losses and LAE incurred for 2011 fotaled $12.759,779 when Losses
and LAE incurred for 2010 totaled $8,183,816, about $4.6 million less. It states that surplus for
2011 was $3,625,316 when the surplus for 2010 was $4,579,709, almost a million drop. Finally,
it states that L&C’s estimated current reserve deficiency was -$752,997.5.

196, A spreadsheet entitled “Inforce (sic) Policies as of 2.23.2012" lists such policies.
it states al the bottom that the total premium amount for such in force policies was $6,825,864, |

197, A spreadsheet document dated February 2012 and entitled “1L.&C Loss Ratio

Report” shows a substantial reduction of loss payments for 2011, The document states that the

information is through 02/25/2012, but says that earned premiom for 2011 dropped to $5,209,362

from $12,798,406 in 2010 and $11,776,406 in 2009, It also shows that earned premivm was e:ntzlyé

' $240.573 through February which, extrapolated through December, would be only $1 443,438,

Meapwhile, total incurred losses for 2011 were only 51,573,965 even though total incurred losses |
were almost $9.5 million in 2010 and almost $8 million in 2009,
198. On information and belief, the loss ratios shown for 2006 through 2010 were |

78.92%, 65.33%, 67.83%, and 73.59%, respectively. The loss ratio chart in the April 2008 Board |

 meeting directors’ package states that the 2006 loss ratio was only 25.25% and the 2007 loss ratio |

~was stated 5 be only 22.41%. The loss ratio for 2011 was only 30.21%. Paid losses in all of |

2011 were cnly $264,000 even though those were almost $5 million in 2010, $5.4 million in |

2009, and over §3.5 mitlion in 2008,

199, L&C's Summary Balance Sheet as of February 29, 2012, atiached hereio as

| Fxhibit 43, states that unpaid losses and loss expenses were 514,026,019 at the end of 2011 and |

FIRSS5989,1/037881 00G]
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grew to $14,607,812 as of the end of February 2012, Uni-Ter’s management fees for 2011 were |

only 387,617,

200, L&C’s Comparative Summary Balance Sheet dated through March 2012, attached
as Exhibit 44, shows the growth of L&C’s losses and Unt-Ter's fees. Unpaid losses and LAE

was $3,624.000 as of March 2008, $4,325,000 as of March 2009, $7,313,000 as of March 20160,

$9,953,000 as of March 2011, and $12, 381,985 as of March 2012, Uni-Ter’s management fees
were $728,000 as of March 2008, 51,329,000 as of March 2009, 31,607,000 as of March 2010,
$830,000 as of March 2011, and $104,000 as of March 2012,

201, The 2012 Milliman Report states that L&U reserves of $16,333,000 were

- $1,367,000 below the Ceniral Estimate of what L& s loss reserves should be. The report states

| that L&C’s reserves were over 37 million below the High Fstimate of what L&C’s reserves |

should be. There is no mention of the report in the Board Minutes. The report states as follows:

The ultimate loss and ALAE estimates have increased significantly since
the prior report as of December 31, 2010, Throagh report/accident/iail effective
vear 2018, the selected nltimaie loss and ALAE estimates have increased by §8.2
mitlion. Claims-made nursing home paid and incurred losses have been higher
than expecied during the past year due fo significantly inndeguate case reserves
at December 31, 2018 and exceptionally high loss ratios that were genergied by
fhiree insureds that weee non-renewed dmmg 2811, ... {emphasis added)

Finally, the report states in Table 3 on page 12 that the continning Ultimate Loss & ALAE as of

the report at end of 2010 was 313,863,000 but the Ultimate Loss & ALAE as of the report at the

end of 2011 was $19,228 000 for a $5.5 million increase.

202, In the D&O policy application subnutted by Uni-Ter on behalf of L&C on or

1 about May 23, 2012, attached as Exhibit 45, Uni-Ter stated in the supplement that “[tio improve ;
- the financial stability of {L&CY, UUMC has reviewed the entire book of business and mntends to
L only renew accounts that have n'taimained a favorable historical loss ratic. This may resulf in a
35-40% reduction in its premium volume.” The underwriting philosophy change completed in-
| late 2011, while stating lmitations for loss ratios in soft and hard market facilities, does not state |
that the policy would apply to renewals and also does not discuss the loss of such a large

| premium amount. This reduction would apply to the $6,825,864 total premiums of inforce |

policies as of February 2012, With no new policies, that would result in total premiums for 2012
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1| i the range of $4,095,518 to $4,436,800.
21 203, The following chart shows relevant information from L&C’s Audited Financial
3§ Siatements for the periods indicated:
S | 1 2808 2611 T March 2012 June 2612
< I Tosses  and | 56,755,458 39,161,477 $14,826,820 | $12,381,985 1 $11,594,03¢8
©o LAK {this was | |
5 | $3,941,000
oy for208y 4 I
5 i Premiums 510,864,100 | 512,514,066 | 811.498,294 | SL,937,716 | $3,753,489 |
earned with {compared o | {compared to |
2 54,149,333 $2,776,612 $6,720,334 |
‘being new for for  DMarch | for June |
3 | NN <1 . SN N 2811} 20113
1 Ceded 1,965,657 $2,050,400 $750,084 326,523 P $624 029
10 {1 reinsurance " |
11 premiums __
11 dipayable & T
Ty e — R R B R (XXX 1 /A B N1 C LR (7 R A W T L
17 i recoverable with $1.353M
| from from AR and
17 || reinsuranmce $1.087 from
1 other amounts
1720 | N F N A pfeeeivable 4
o Mmagemem 81,717,482 1 $L,084,400 | 3R7.617 1 5104,690 1 863,164
15 || fees payable | I | S N
T il Total SI3.8R7 255 1 815,625.439 | R21840,572 1 19,777 305 516,397 841
1g i abIlt e e
Cash and P 813,942, 30 $15,514,557 113,064,932 | §9,525.379
17 i invested |
| : ; assetq et 8 3 R A A R A T A A L A L L AR A A A A AR A v mmmmmmmmm b |
tg 1l Shareholders® | 34,031,351 | $4,378,710 | 33,625,317 | 53,713,503 | $1.675.6%4
i ¢ eguity, 1.2., | C{versus {versus
1o i surplus 83,760,925 $2,732,826
i for March { for June
20 Hdd SN 7313 ) S— ity
2 204, On information and belief, ag of July 31, 2012, L&C s Gross Losses and LAE was
22 | $14,786,000. As of the end of September 2012, losses and LAE totaled 313,608,401 and suwrplus
23 was negative §1,490,085. Cash and invested assets had dropped to $6.6 million, |
4 F. Gross Neghisenee by the Bogrd
25 205.  On information snd belief, beginning in the 3 quarter of 2011, adverse
26 development on claims incurred during 2009 began to appear in the financial operations of L&,
27 As a result, Uni-Ter {(captive manager) began 1o get more involved in claims and reserves. Ina |
28 |
F 1885989, /02788 1.0001
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~ unilateral decision, Uni-Ter brought in Praxis Claims Consulling to assist with improving the

reserve setiing process. On information and belief, the engagement involved reviewing various

open claims files. The owner of Praxis, Brian Stiefel took a lead role in setiing reserves for L&C |
with Uni-Ter. As a result of this engagement, a strengtherning of reserves was recommended and

booked in the amount of approximately $2.2 million.

206,  Un immformation and behef, due to the strengthening entry, and the resulling

4 downturn in the financial condition of L&C, additional capital of $2,220,000 was raised in the |

form of surplus notes.

207, On information and belict, in the October 5, 2011 Action by Unanimous Consent

of the Board of Directors (“Action”) surplus note contributions were agreed to be paid by |

November 15, 2011

o Oneida Bank $750,000
o Fagle Healthcare $228,000
o Pinnacle Healihcare $220,000
o Marguis Conpanies $220,000
o Elderwood Senior Care $220,000
o Rohm Services $220,000
o Uni-ter $300,000

208.  On information and belief, the Action mmdicated that an additional $550,000 in

capiial could be raised in additional surplus notes, “depending upon the requirements of the |

business in the fourth quarter, 2011, as approved by the Board”™. The following conunitments

- were funded in the form of Surplus Notes oo February 7, 2012;

¢  Eagle Healthcare $70,000
o Pinnacle Healthcare $70,000
o Marquis Companies $70,600
o Elderwood Senior Care 370,000
o Rohm Services 370,000
o Uni-ter $200,600

209, On information and belief, with the exception of Unewda Bank, where L&C's

investments are held in custody, and Uni-Ter, the captive manager, all other Surplus Note holders

i were facilities insured by L&C and whose management is a representative on the Board of |
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i Directors of L&C.

210, On information and belief, Stickels 15 the President of Oneida Bank,

211, On information and belief, prior to the second commitment coming due in the first

quarter of 2012, the Board determined that they wanted a second review to confirm the
- conclusion of the reserve sirengthening in late 2011, Fishlinger was hired fo conduct an

- independent analysis of the same claims reviewed by Praxis.

212, On information and belief, using the low end of the ranges of reserves esta’bi.isheflé
by Praxis, Fishlinger concluded a low end of strengthening could be approximately a mullion
dollars less than determined by Praxis. Although the Board had requested that Fishlinger conduet
its review independently, ultimately it used the work of Praxis in coming to a similar conclusion
on the reserve strengthening needed. Based on these two reviews, thé additional capitalization of
3480,000 was determined to be adeguate by the Board,

213, On information and belief, at the end of the second quarter of 2012, the Board
assumed that the reserving methodology established under Praxis had continued to be deploved.
The Board determined that a follow up review was necessary.  Praxis completed their review in
July of 2012, involving review of the same estimated 150 claims reviewed al year end 2011 E
Praxis recommended stepping up of reserves in the cases previously reviewed and 1ndicated that
trouble getting case reserve information from atforneys had been one cause of the continued |
adverse development of these claims. Praxis concluded an additional §2 million in strengthening
was required at July 20172,

214, Un information and belief Fishﬁinger was also brought in for a second review,
which ultimately concluded some differences on the low and high end of the ranges for these |
cases, but uliimately recommended similar cumulative reserve strengthening. An additional party |

2N

y for

alao reviewed the case reserves, the London Based reinsurance broker (“London Broker
U8, RE, the reinsurance broker for L&C. The Board and Uni-Ter thought that they would have a |
vested interest in picking accurate reserves because of the reinsurance that the London broker had |
placed for L&C with various reinswrers.  On information and belief, the London Broker

determined that it would be comfortable in the low end of the ranges for many of the cases.
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215,  On information and belief Milliman, L&C’s opining actuary, booked its estimate |

of reserves at 6/30 and 12/31 of each vear, based on its own analysis, During its June 30, 2012
b analysis, Milliman determined that L&C would most likely need o ncrease premium rates by 12-
i 20% on its current book of business to remain a viable entity. On information and belief this does
b not include capital needed to raise the current level to minimum requirements, Milliman also
estimated that $6,000,000 - $6,500,000 million in capital would need to be raised in order fo

- result in $3.6 million of unimpaired capital,

CLAIMS

216.  The allegations set forth above are incorporated into the claims set forth herein as |

r is fully et forth for each claim.

FIRST CLAIM FOR RELIEF
{Gross Negligence of the Former Officers and Directors of L&)

217.  Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through

216, as though fully set forth herein,

218, Under Nevada law, directors and officers must act on an informed basis and are |

i grossly negligent if they fail to do so.

219.  Under Nevada law, “[glross negligence is equivalent to the fatlure to exercise even |
a shight degree of care. It is materially more want of care than constitutes simple inadvertence. It |

is an act or ornission respecting legal duty of an aggravated character as distinguished from a |

- mere failure to exercise ordinary care. It is very greal negligence, or the absence of slight

diligence, or the want of even scant care.” Har? v. Kiine, 61 Nev. 96, 116 P.2d €72, 674 (1941}
Further, gross negligence “amounts to indifference to present legal duty, and to uiter forgetfulness
of legal obligations so far as other persons may be affected.” i,

220.  Here the Board was grossly negligent in numerous ways, including but not limited
to its utter failure to properly inform itself of status of L&C and its complete failure to properly
take timely corrective action,

221, As set forth above, on numerous occasions, even after clear and unmistakable

indications that the information provided to the Board by Uni-Ter, U.S. RE, Mr. Elsass, Ms. |

1 1885989, 1/037881.000]
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Balton, and others was, at best, unreliable and incomplete, the Board failed to exercise even slight
diligence in informing tiself of the truth of the financial status of L&C,

222. Further, as of the end of 2011, there was more than ample information that, inf
combination, clearly showed that L&Cs financial condition was in dangerous penl.

223, This information available in late 2011 mmcluded rapid and drastic increase m loss
reserves, reports of inadequate reserves requiring repeated capital imfusions in late 2011 and early
2012, high loss ratios, drastically decreasing realized premiums, absence of any adjustment of
premivm rates, implementation of a new underwriting philosophy that would result in a 35-40%

drop in premiums, and a drastically decreasing company surplus,
224. These reports included the following summarized facts:

¢ In September 2003, Elsass reported on appropriate loss reserves.

¢ L&C had substantial growth of premiums and reserves between 2004 and 2009,
By 2009, written premium was $10.7 million and reserves were $6.2 million. Uni-
Ter’s management fees also increased rapidly to $1.4 million in 2008 and 51.7
million i 2009

¢ osses and LAE grew 1o $9.1 million in 2010 and $14 million in 201 1. .

e Loss ratios were generally in the 30% range and below untit 2009 when the |
addition of the Sophia Palmer work caused a loss ratio over 50% (because of
Sophia Palmer claims having a loss ratio over 803%).

e A new underwriting philosophy was discussed al the Seplember 2011 meeting.
Although it does not appear that the Board questioned how this would atfect
premiums earned, Uni-Ter expected this new philosophy would only renew |
accounts that had a favorable historical loss ratio and that that could result in a 35- |
4% reduction wy premium vohime, j

& In the 3 quarter 2011, adverse development on elaims incurred in 2009 showed
up on L&C’s financial results. Uni-Ter brought in Praxas to improve the reserve
setting process.  Uni-Ter brought in Praxis to analyze and recommend reserves. |
Praxis recommended reserve strengthening of $2.2 million.

s Capital contributions totaling $2.22 million were approved by the Board at the |
October 3, 2011 meeting. That same meeting said that an additional $550,000 in
capital conld be raised in the 4™ guarter 2011 and 1™ quarter 2012, |

» Financial information shows L&C was not paying losses in 2011, 12/19/11 draft
report from Milliman shows $2.23 million paid losses and ALAE in 2009, $2.44 1
million in 2010, but only $199,000 in 2011, :

»  On 12/20/2011, Uni-Ter reported claims reserves increased $5 million from the
November 2011 figures, |

«  Uni-Ter's pro forma 12/31/11 financials show that L&C was neither impaired nor |
insolvent, but the 2011 Annual Statement shows Iosses and ALAE increased from |
$9.1 million at the beginning of 2011 10 $14.8 million at the end of the year, |
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s At January 16, 2012 meeting, surplus is only $1,979,730, down from 34,579,000
at end of 20140,

e At February 2, 2012 mecting, Board approved 3$480,000 additional capital
contribitions even though Elsass reported recent favorable claims activity, Prior
to this, the Board had determined that they wanted a second opinion from.
Fishlinger to confirm the need for reserve strengthening made by Praxis.

s A 2/23/12 report showed that L&C’s net written premivms for 2011 dropped 25%
{from $12 to $9 million). It confirmed that losses and LAE for 2011 were $12.7
miilion when only $8.1 million for 2010, It also said that L&C’ s current reserves
were deficient by just over $750,000,

s A 2/23/12 report on in force policies states that ioial prerpiums for those policies
would be $6.8 million for 2012.

® A 2/29/12 loss ratio report shows that earned premium for 2011 dropped to
$5,200.362 from $12,798.406 in 2010 and $11,776,406 in 2009 and sigtes that
carned premium for 2012 through Febrary 2012 was only $240,000 which,
annualized, would be only about $1.4 million. It also shows that loss ratios for
2006 through 2010 were all above 65% and as high as 79%.

s April 12, 2012 Milliman report says that L&C’s loss reserves are $1.4 million
under the central estimate. That same reports savs that uitimate loss and ALAE
have increased by $9.2 million from the end of 2018, Table 3 of that report (page
12} states that Ultimate Loss & ALAE increased $5.5 million from 313.8 million
at the end of 2010 to $15.2 million the end of 2011,

225. Under Nevada law, the business judgment wmle does not protect the gross

negligence of uninformed directors and officers. Shoen v. SAC Holding Corp., 122 Nev. 621,

| 640,137 P.3d 1171, 1184 (2006).

226, The Board and officers did not adeguately review all of the information to which

i they had access, and was grossly negligent in fatling to do so. Further, the Board faded to
I exercise a slight degree of care regarding the mcomplete and inaccurate information provided to it
| by Uni-Ter and/or U.8. RE, and remained uninformed despite their knowledge that they could not

I rely on the representations and recommendations of Uni-Ter and U.5. RE, as set forth above.

227,

,‘.-.1

As set forth above, the Board was made well aware of the extremely dangerous

| and deteriorating financial position of L&C at least as early as September 2010 by the DO6in its |

| September 2010 Letter,

228,  Further, the Board was again made aware of the dire financial position it had

allowed L&C o reach due 1o its failure to exercise a slight degree of care in informing itseif of
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the position of L&C and take effective corrective action, as set forth in the DOD's September 2011

I Latier.

228, To the extent the Board did review any information, the Board was grossly
negligent in taking ineffective actions or in not taking immediate effective corrective action by at
least late 2011 {e.g., raizing premiun rafes).

230.  The Board was in a position to see this information and knew that it had an |
ohligation to do so. Further, it knew that the information provided by Uni-Ter, U.8. RE and
others was incomplete and inaccurate. Indeed, the Board had the contractual right to receive the
information {including on a monthly basis between 2004 and 2010). It also knew at least on
several occasions that it was not receiving sufficient information from Uni-Ter, but failed to
exercise even slight diligence in properly informing itself. On several occasions between 2005 |

and 2011, the Board asked Uni-Ter (o provide more and better financial and other information:

= March 2005 Minutes request for financial information monthly.
s April 2005 Minutes note nonreceipt of periedic marketing reporis.
s At the October 2011 special meeting approving $2.2 million of additional capital |
the Board requested more frequent financial reports by Umi-Ter, preferably |
monthly,
231, The facts show an absence of the slightest degree of diligence of the Board and |
company officers to ascertain and assess the available information so that decisions could be§

made and based on such information, as set forth above.

232, The Board failed to exercise even the slightest degree of care or diligence to |

become properly informed and was wholly indifferent to its legal obligations in relying on|

information and recommendations of Uni-Ter, U8, RE and others, as set forth herein, despite the
Board’s knowledge and reason to koow that the information and recommendations provided were
grossly inaccurate and incomplete,
233, As a proximate result, Plaintiff has been damaged i an amouni in excess of
$10,000, the exact amount to be proven at trial in this matter, |
234,  Plaintiff has retained the undersigned law {irm (o represent the Receiver in ﬂlng

matter, and is obligated to pay it a reasonable attorney’s fee and costs, which it is entitled o
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recover herein.
WHEREFORE, Plaintiff prays for relief as set forth herein,
SECOND CLAIM FOR RELIEF
{Deepening of the Insolvency of L& Caused by the Former Directors and Officers)
235, Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through
234, as though fully set forth herein. |

236, The Board’s inaction severely prolonged the insurance actions of L&C that led 1o |

s initial insolvency and that then also increased its inscolvency.
237.  Had the Board taken action by late 2011, the substantial losses experienced by
- L&C starting in late 2011 would not have occurred or, aliernatively, would have been greatly
 limited.
238, Because L&C had a surplus as of the end of 2011, according to iis financial
statements, then all of the insolvency of L&C was arguably attribuiable {0 the directors’ .fsnd
officers’ failure to promptly identify and address the financial problems.

239, As a proximate resuil, Plaintiff has been damaged in an amount in excess of |

| $16,000, the exact amount to be proven at trial in this matter,

240, Plaintiff has retained the undersigned law firm to represent the Receiver m this

matter, and is obligated to pay it a reasonable attorney’s fee and costs, which it is entitled to

recover hersin.
WHEREFORE, Plaintiff prays for relief as se:t forth herein.
THIRD CLAIM FOR RELIEF
{(Megligent Misrepresentation by Uni-Ter UMC)

241, Plaintiff repeats and realleges the allegations confained in Paragraphs 1 through

4 240, as though fully set forth herein,

242,  Uni-Ter UMC, through its emplovees, negligently misrepresented the specific

i financial conditions of L&C mcluding the level of logses and LAE.

A
HE
HE
11
TR
T
1

A

243.  Uni-Ter had created L&C and grown it rapidly for its own financial benefit, as

| well s that of U.S. RE, who benefitied from the placement of reinsurance and from management |

| 11885989.1/03 7881 0001
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- fees carned by ite subsidiary, Uni-Ter had intimate familiarity with the financial information of |

| L&c,

244, However, instead of presenting all relevant financial information to the Board, {

§ Uni-Ter appears to have selectively provided information such that the Board was not informed |
of the actual financial condition of L&C. Even after a number of reports showed substantial |
§ growth of L&C’s losses in late 2011, M. Elsass even represented to the Board in early 2012 that |

§ claims losses were not as bad as previously reported in late December,

245, Uni-Ter and Milliman told the Board that the large losses that started appearing in

- the 3" quarter of 2010 were primarily because of three insureds who had been non-renewed in

2011, thus giving the impression that this would resolve the large losses issue. Theseg;
representations are representative of how the Board was kept in the dark regarding the actual
financial condition of L&, |

246,  L&C jostifiably relied on the nformation presented to 1t by Uni-Ter, as set forth
herein,

247,  As a proxamate resuli, Plaintiff bas suffered damages in excess of $10,000, the |
exact amount 1o be proven at irial herein.

248.  Plamntiff has retained the undersigned law firm to represent her in this malter, and
is obligated o pay i a reasonable attorney’s fee and costs, which 1t 18 entitled to recover herein.

WHEREFORE, Plaintiff prays for reliel as set forth herein,

FOURTH CLAIM FOR RELIEF
{Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter €5}

249, Plaintiff repeats and realleges the allegations contained in Paragraphs | through
248, as though fully set forth herein. |

250, Uni-Ter owed a fiduciary duty to L&C as set forth above,

251, Umi-Ter breached its fiduciary duty to L& by recommending io the Board that
the 2007 treaty be commuted too soon and by failing o gain Board approval to commute the 2008
and 2009 treaty such that that treaty was commuted without aunthorization to do so from the;

Board.
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P 252, Approval of commutation of the 2007 treaty was done at the January 1{, 2008
2 & board meeting. |
3 | 253, Commutation benefitted U.S. RE, the parent of Uni-Ter, becanse the syndicate |
4 & insurers get o keep 75% of the premiums paid without any requiremert 1o pay any claimms. U.S. |
5§ RE aleo appears to have done an unapproved conunuiation for the 2008-2009 treaty at the
6 | direction of Uni-Ter.

7 2584,  October 2010 emails between U8, RE and Uni-Ter discuss booking the
R comumutation amount, but the February 2, 2012 Minutes state that the Board deferred approval of

9 | commutation of certain treaties including the 2008 and 2009 treaties. See Exhibit 36

10 255,  As a proximate result, Plaintiff has been damaged in an amount in excess of
11 | $10.000, the exact arnount {0 be proven at {rial herein,

12 % 2536,  Plamtiff has refained the undersigned law fivm to represent her m this matter, and |
i3 n 15 ohligated to pay it a reasonable attofney’s fee and costs, which it is entitled to recover herein

i4 | WHEREFORE, Plaintiff prays for relief as set forth herein,

i5 FIFTH CLAIM FOR RELIEF

16 {Breach of Fiduciary Duty Against Uk, RE)

17 257.  Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through

18 | 256, as though fully set forth herein.
19 258, L&C engaged U.S. RE as ils agent and exclusive broker lo find and secure
20 | appropriate reinsurance. The U.S. RE Agrecment appointed U5, RE as L&C’s exclusive |

21 § reinsurance intermediarv/broker and granted U.S. RE full and compleie authority to negotiate the

placement of reinsurance on all classes of insurance with unspecified limits of coverage as /|

requested by the underwriter of L&C (1., Uni-Ter),

N2
il
s s

24 1 259, U8, RE was iteelf engaged as L&C’s “exclusive reinsurance intermediary;"broker”.
25 § and as L&C's agent, inchuding being granted “full and complete authority to negotiate the
26 placement of reinsurance or retrocessions on all classes of msurance with unspecified limits of |
27 coverage as specifically requested by any underwniter of [L&CL” See Lxhibit 4, the US, RE
28 4 Agreement. |
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260, The U.S. RE Agreement flrther recognizes UK, RE’s agency with L&C by stating

- that 118, RE “will exercise its best efforts in the discharge of its dulies on behalf of the

- Company.” Jd. {(emphasis added),

261, The Supreme Court of Nevada has held that “[ajn agency relationship 18 formed
when one who hires another retains a contractual right to control the other's manner of
performance.” Grand Hovel Gift Shop v. Gramite State Ins. Co,, 108 Nev. 811, 815, 838 P.2d
599, 602 (1992) (citation omitted),

262, LS. RE acted as the agent of L&C, as the U.S. RE Agreement expressly states not
only that U8, RE will act “on behalf of” L&C, but also that L&C has the right to confrol US|
RE’s manner of performance as U.8. RE promises to “comply with written standards established
by [L&C] for the cession or retrocession of all insured risks,” See Exhibit 4.

263,  Further, Nevada law makes clear that “[aln agent, such as respondent in these

circumstances, owes to the principal the highest duty of fidelity, loyalty and honesty m the

i performance of the duties by the agent on behalf of the principal.” LeMon v, Landers, 81 Nev. |

328, 332, 402 P.2d 648, 649 (1963) (holding that the agent breached her Hduciary obligations)
{emphasis added); see also Chem. Bank v. Sec. Pac. Nat. Bank, 20 F.3d 375, 377 (6th Cir. 1994) |

{“The very meaning of being an agent is assurning fiduciary duties {o ong's principal.”) {cifing |

- Restatement (Second) of Agency § 1{1}}

264.  Thus, as the agent of L&C, U8, RE owed L&C fidociary dulies under Nevada
taw, as set forth herein

265, U.S. RE breached this fiduciary duty through intentional acts including, but noté
timited to, by not obtaining reinsurance through syndicates as listed in the fact section above, No
facts were found that reinsurance fatled to pay as requived. To the contrary, the reinsurance
policies seemed not to be invoked because deductible amounts were not reached, especially in the
early vears of 2004 to 2008,

266,  Nevertheless, U.S. RE intentionally represented to L&C that it would act in L&C’s

best interests, creating additional duties toward L&C other than merely finding and secwring |

- reinsurance, including but not limited to, fiduciary duties, as set forth herein.
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267. 1In viclation of such duties, U.S. RE intentionally failed to find appropriate

reinsurance because the deductible rales were consistently toe high. This is shown by the fact|
| that reinsurance did not come into play at all in the early years. Indeed, the Board approved

- comunutation of the 2007 treaty only 10 days into 2008,

268, As a proximate resull, Plantiff has been damaged in an amouni m excess of

- $10,000, the exact amount to be proven at trial in this matter.

269.  Plaintiff has retained the undersigned law firm to represent her in this matter, and |

15 obligated to pay it a reasonable attorney’s fee and costs, which it is emitled to recover herein,

WHEREFORE, Plamtiff pravs for relief and judgment as follows:
A, For actual damages sustained by Plaintiff in an amount in excess of $10,000 in an |
amount to be more specifically established at irial in accordance with proof;

8. For reasonable attorney's fees pursuant {o staluie or as special damages, or a5

i provided in the agrecment between the parties;

. For pre-judgmert and post-judgment interest; and
B For such other and further relief at law or in equity as the Court may deem just and
proper. |
DATED this 5th day of August, 2016,

‘ FENMEMORE CRAIG, P.C.

By sdBenach Wivthlin L

O JAMES L. WADHAMS, ERG.
Nevada Bar No, 1115
BRENOCH WIRTHLIN, ESQ.
Nevada Bar Neo. 10282
330 South Fourth Street, Suste 1400
Las Yegas, Nevada 89101
Telephone: (702} 692-80{00
Facesimile: (702} 692-8094

Attorneys  for Plaintiii Commissioner of
Insurance For the State of Nevada
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Pursuant to NRCP 3(b}, I hereby certify that I am an employee of Fennemore Craig, P.C,, |
and that on the 5th day of August, 20186, service of THIRD AMENDED COMPLAINT was |
~ made on the following counsel of record and/or parties by electronic transmission o all parties

appearing on the electronic service hist in Odyssey E-File & Serve (Wiznet) as follows:

Name o Email Seiect
Terri Verbrugghen | bl nuaw B 3
liS rl
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Lipson Neilson P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512
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LIPSON NEILSON P.C.

JOSEPH P. GARIN, ESQ.

Nevada Bar No. 6653

ANGELA T. NAKAMURA OCHOA, ESQ.
Nevada Bar No. 10164

JONATHAN K. WONG, ESQ.

Nevada Bar No. 13621

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(702) 382-1500 - Telephone

(702) 382-1512 - Facsimile
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com
jwong@lipsonneilson.com

Attorneys for Defendants/Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR

THE STATE OF NEVADA AS RECEIVER

OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP., and U.S. RE CORPORATION;

DOES 1-50, inclusive; and ROES 51-100,

inclusive,

Defendants.

I
I
I
I
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Steven D. Grierson
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Lipson Neilson P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512
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NOTICE OF ENTRY OF ORDER

Please take notice that the Order Granting Defendants Robert Chur, Steve Fogg,
Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric
Stickels’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) and Judgment
Theron was filed with this court on the 13" day of August, 2020, a copy of which is
attached hereto, as Exhibit A.

Dated this 14" day of August, 2020.
LIPSON NEILSON P.C.

/sl Angela Ochoa
By:

Joseph P. Garin, Esq. (6653)

Angela T. Nakamura Ochoa, Esq. (10164)
Jonathan K. Wong, Esq. (13621)

9900 Covington Cross Dr., Suite 120

Las Vegas, NV 89144
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com
jwong@lipsonneilson.com

Attorneys for Defendants/Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels

Page 2 of 3
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Lipson Neilson P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

© 00 ~N oo o B~ O wWw N

S N N B N N N N N e N N N e T o =
©® ~N o O B~ W N kP O © 00 N o O N~ W N Bk O

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and Administrative Order 14-2, | certify that on the 14%
day of August, 2020, | electronically transmitted the foregoing NOTICE OF ENTRY OF
ORDER to the Clerk’s Office using the Odyssey E-File & Serve System for filing and
transmittal to the following Odyssey E-File & Serve registrants:

E-Service Master List

For Case

Attorney General's Office

Contact Email

Joanna Grigoriev igrigoriev@ag.nv.qov

Nevada Attorney General wiznetfilings@ag.nv.qov
Nelson Mullins

Contact Email

Jon M. Wilson jon.wilson@nelsonmullins..com

Kimberly Freedman kimberly.freedman@nelsonmullins.com
Hutchison & Steffen

Contact Email

Christian M. Orme corme@hutchlegal.com

Jon Linder ilinder@hutchleaal.com

Brenoch Wirthlin bwirthlin@hutchlegal.com
McDonald Carano Wilson LLP

Contact Email

CaraMia Gerard cgerard@mcdonaldcarano.com

George F. Ogilvie III gogilvie@mcdonaldcarano.com

James W. Bradshaw ibradshaw@mcdonaldcarano.com

Kathy Barrett kbarrett@mcdonaldcarano.com

Nancy Hoy nhoyv@mcdonaldcarano.com

Rory Kay rkay@mcdonaldcarano.com
Nevada Attorney General

Contact Email

Marilyn Millam mmillam@ag.nv.gov
NevadaDivision-of Insurance

Contact Email

Terri Verbrugghen verbrug@doi.nv.gov

/sl Sydney Ochoa

An employee of LIPSON NEILSON P.C.
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Lipson Neilson P.C.
Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

9900 Covington Cross Drive, Suite 120

ELECTRONICALLY SERVED

8/13/2020 6:57 PM

ORDG

LIPSON NEILSON P.C.

JOSEPH P. GARIN, ESQ.

Nevada Bar No. 6653

ANGELA T. NAKAMURA OCHOA, ESQ.
Nevada Bar No. 10164

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(702) 382-1500 - Telephone

(702) 382-1512 - Facsimile
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com

Attorneys for Defendants

Robert Chur, Steve Fogg,

Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,

Jeff Marshall, and Eric Stickels

Electronically Filed
08/13/2020 6:57 PM

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP., and U.S. RE CORPORATION,
DOES 1-50, inclusive; and ROES 51-100,
inclusive,

Defendants.

CASE NO.: A-14-711535-C
DEPT. NO.: 27

ORDER GRANTING DEFENDANTS
ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, AND ERIC STICKELS’
MOTION FOR JUDGMENT ON THE
PLEADINGS PURSUANT TO NRCP
12(C)

AND
JUDGMENT THEREON

Pursuant to the Nevada Supreme Court’s Order Granting the Petition for Writ of

Mandamus and Notice in Lieu of Remittitur,

THE COURT HEREBY ORDERS that its November 2, 2018 Order Denying

Director Defendants’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) is

hereby VACATED.

Page 1 of 2

Case Number: A-14-711535-C




Lipson Neilson P.C.
Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

9900 Covington Cross Drive, Suite 120

THE COURT FURTHER ORDERS that Defendants Robert Chur, Steve Fogg,
Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric
Stickels’ Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) is GRANTED.

With Plaintiffs Motion for Leave to file an Amended Complaint having been
denied by this Court on August 10, 2020, Judgment is hereby entered in favor of
Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut,
Barbara Lumpkin, Jeff Marshall.

DATED this ! day of August, 2020.
Dated this 13th day of August, 2020

Naney L AllE

JUB&E NANCY ALLF

1FA 835 11BE 21AF NB
Nancy Allf

Submitted by: District Court Judge

LIPSON NEILSON P.C.

/s/ Angela Nakamura Ochoa

Joseph P. Garin, Esq. (NV Bar No. 6653)
Angela Ochoa, Esq. (NV Bar No. 10164)
9900 Covington Cross Dr., Suite 120

Las Vegas, NV 89144

Attorneys for Defendants Robert Chur,
Steve Fogg, Mark Garber, Carol Harter,
Robert Hurlbut, Barbara Lumpkin, Jeff
Marshall & Eric Stickels
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DISTRICT COURT
CLARK COUNTY, NEVADA

Commissioner of Insurance for CASE NO: A-14-711535-C
the State of Nevada as Receiver
of Lewis and Clark, Plaintiff(s) | PEPT- NO. Department 27

VS.

Robert Chur, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/13/2020

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com
Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com
Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com
George F. Ogilvie I1I . gogilvie@mcdonaldcarano.com
Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev(@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com
Kathy Barrett . kbarrett@mcdonaldcarano.com
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Marilyn Millam .

Nevada Attorney General .

Paul Garcia .

Renee Rittenhouse .
Rory Kay .

Susana Nutt .
Yusimy Bordes .
Jelena Jovanovic .
Christian Orme
Patricia Lee
Kimberly Freedman
Danielle Kelley
Karen Surowiec
Jonathan Wong
Erin Kolmansberger
Melissa Gomberg
Betsy Gould

Juan Cerezo

Stuart Taylor
Heather Bennett
Brenoch Wirthlin
Jon Linder

S. DIanne Pomonis

mmillam@ag.nv.gov
wiznetfilings@ag.nv.gov
pgarcia@fclaw.com
rrittenhouse@lipsonneilson.com
rkay@mcdonaldcarano.com
snutt@lipsonneilson.com
ybordes@broadandcassel.com
jjovanovic@mcdonaldcarano.com
corme@hutchlegal.com
plee@hutchlegal.com
kfreedman@broadandcassel.com
dkelley@hutchlegal.com
ksurowiec@mcdonaldcarano.com
jwong@lipsonneilson.com
erin.kolmansberger@nelsonmullins.com
melissa.gomberg@nelsonmullins.com
bgould@doi.nv.gov
jeerezo@lipsonneilson.com
staylor@hutchlegal.com
hshepherd@hutchlegal.com
bwirthlin@klnevada.com
jlinder@klnevada.com

dpomonis@klnevada.com
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Daniel Maul

Brenoch Wirthlin

Jon Linder

dmaul@hutchlegal.com
bwirthlin@hutchlegal.com

jlinder@hutchlegal.com
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Electronically Filed
7126/2021 9:30 AM
Steven D. Grierson

CLERK OF THE COU
NEO W_ ﬁd-lﬂv—v

MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086

E-Mail:  mhutchison@hutchlegal.com
E-Mail:  bwirthlin@hutchlegal.com
E-Mail:  corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR Case No.: A-14-711535-C
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK Dept. No.: XXVII
RETENTION GROUP, INC.,

Plaintiff,
NOTICE OF ENTRY OF ORDER
VS,

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Please take notice that an Order Denying Director Defendants’ Motion for Attorney Fees
and Costs was entered on the 21st day of July, 2021,
I
I
I

Pagelof 3
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acopy of which is attached hereto.
DATED this 26th day of July, 2021.
HUTCHISON & STEFFEN

By __ /s/Brenoch Wirthlin
MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Plaintiff

Page 2 of 3




© 00 N O o b~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that on this 26th day of July, 2021, | caused the document

entitted NOTICE OF ENTRY OF ORDER to be served on the following by Electronic Service

to:

ALL PARTIESON THE E-SERVICE LIST

/s/Danielle Kelley
An Employee of Hutchison & Steffen, PLLC
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ELECTRONICALLY SERVED

7/21/2021 1:24 PM

ORDER
MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN M. ORME, ESQ. (10175)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086
E-Mail: mhutchison@hutchlegal.com
bwirthlin@hutchlegal.com
corme@hutchlegal.com
Attorneys for Plaintiff

Electronically Filed
07/21/2021 1:24 PM

DISTRICT COURT

CLARK COUNTY, NEVADA

* k% %

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

ORDER DENYING DIRECTOR
DEFENDANTS’ MOTION FOR
ATTORNEY FEES AND COSTS

This matter came before the Court for hearing on July 1, 2021 (“Hearing”), on

Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara

Lumpkin, Jeff Marshall, and Eric Stickels’ (collectively the “Director Defendants”) Motion for

Attorneys’ Fees and Costs Pursuant to NRCP 68 and NRS Chapter 18 (“Motion”) which was filed

on May 13, 2021; Plaintiff Commissioner of Insurance for the State of Nevada (“Commissioner”

or “Plaintiff”) as Receiver of Lewis and Clark LTC Risk Retention Group, Inc. filed her

Page 1 of 4
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opposition (“Opposition”) to the Motion on June 10, 2021; the Director Defendants having filed
their reply (“Reply”) in support of the Motion on June 24, 2021; the Court having read and
considered the Motion, Opposition, and Reply; Angela T. Nakamura Ochoa, Esqg. having appeared
at the Hearing on behalf of the Director Defendants; Brenoch R. Wirthlin, Esg. and Christian M.
Orme, Esq. having appeared on behalf of Plaintiff; George F. Ogilvie Il1, Esg. having appeared on
behalf of Defendants Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services Corp.,
and U.S. RE Corporation (“Uni-Ter Defendants); the Court having heard and considered the
arguments of counsel at the Hearing on the Motion; good cause appearing,

THE COURT HEREBY FINDS that NRS § 696B.565(1), “[tlhe Commissioner, as
receiver, all present and former deputy receivers, special deputy receivers and their employees,
and the other officers, agents, employees and attorneys of the Division [of Insurance] are
immune from liability, both personally and in their official capacities, for any claim for damage
to or loss of property or personal injury or other civil liability caused by or resulting from any
alleged act, error or omission of the officers, agents, employees and attorneys of the Division
arising out of or by reason of their duties or employment.”

THE COURT HEREBY FURTHER FINDS that pursuant to NRS § 696B.565(3), “[t]he
Commissioner, all present and former deputy receivers, special deputy receivers and their
employees, and the other officers, agents, employees and attorneys of the Division must be
indemnified for all expenses, attorney's fees, judgments, settlements, decrees, or amounts due or
paid in satisfaction of, or incurred in the defense of, such a legal action, unless it is determined
upon a final adjudication on the merits of the case that the alleged acts, error or omission of the
officer, agent, employee or attorney of the division did not arise out of or by reason of his or her
duties or employment and was caused by actual malice.”

THE COURT HEREBY FURTHER FINDS that if the Director Defendants’ request was
not otherwise barred by statutory immunity, the Offer of Judgment was both reasonable in

amount and timing, as it was made after a mediation and almost four years after the filing of the
Page 2 of 4
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Complaint. Additionally, the fees and costs sought were reasonable in light of the qualities of

counsel, the character of the work done, the work actually performed, and the rates charged and

the results.

Based upon the foregoing, good cause appearing, and after review,

IT IS HEREBY ORDERED that the Director Defendants’ Motion for Attorneys’ Fees

DATED this 21 day of July, 2021.

and Costs Pursuant to NRCP 68 and NRS Chapter 18 is hereby DENIED in its entirety.

Dated this 21st day of July, 2021

Respectfully submitted by:
Dated this 15th day of July, 2021.
HUTCHISON & STEFFEN

/sl
BRENOCH R. WIRTHLIN, ESQ.
Nevada Bar No. 10282
CHRIS ORME, EsQ.
Nevada Bar No. 10175
HUTCHISON & STEFFEN
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Plaintiff

APPROVED AS TO FORM:
Dated this ___ day of July, 2021.

LIPSON NEILSON

Joseph P. Garin, Esg.

Nevada Bar No. 6653

Angela T. Nakamura Ochoa, Esg.
Nevada Bar No. 10164

9555 Hillwood Dr., 2" Floor

Las Vegas, Nevada 89134

Attorneys for the Director Defendants

Page 3 of 4
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DISTRICT COURT
CLARK COUNTY, NEVADA

Commissioner of Insurance for CASE NO: A-14-711535-C
the State of Nevada as Receiver
of Lewis and Clark, Plaintiff(s) | PEPT- NO. Department 27

VS.

Robert Chur, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/21/2021

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com
Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com
Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com
George F. Ogilvie I1I . gogilvie@mcdonaldcarano.com
Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev(@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com
Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam .

Nevada Attorney General .

Paul Garcia .

Renee Rittenhouse .
Rory Kay .

Susana Nutt .
Yusimy Bordes .
Jelena Jovanovic .
Christian Orme
Patricia Lee
Kimberly Freedman
Danielle Kelley
Karen Surowiec
Jonathan Wong
Erin Kolmansberger
Melissa Gomberg
Betsy Gould

Juan Cerezo
Heather Bennett
Brenoch Wirthlin
Jon Linder

S. Dlanne Pomonis

Brenoch Wirthlin

mmillam@ag.nv.gov
wiznetfilings@ag.nv.gov
pgarcia@fclaw.com
rrittenhouse@lipsonneilson.com
rkay@mcdonaldcarano.com
snutt@lipsonneilson.com
ybordes@broadandcassel.com
jjovanovic@mcdonaldcarano.com
corme@hutchlegal.com
plee@hutchlegal.com
kfreedman@broadandcassel.com
dkelley@hutchlegal.com
ksurowiec@mcdonaldcarano.com
jwong@lipsonneilson.com
erin.kolmansberger@nelsonmullins.com
melissa.gomberg@nelsonmullins.com
bgould@doi.nv.gov
jeerezo@lipsonneilson.com
hshepherd@hutchlegal.com
bwirthlin@klnevada.com
jlinder@klnevada.com
dpomonis@klnevada.com

bwirthlin@hutchlegal.com
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Jon Linder jlinder@hutchlegal.com

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 7/22/2021

George Ogilvie McDonald Carano Wilson LLP
Attn: George F. Ogilvie, II1
2300 West Sahara Avenue - Suite 1200
Las Vegas, NV, 89102

Joseph Garin Lipson Neilson P.C.
Attn: Joseph P. Garin
9900 Covington Cross Drive, Suite 120
Las Vegas, NV, 89144
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Electronically Filed
7/29/2021 11:20 AM
Steven D. Grierson

CLERK OF THE COU
NEO W_ ﬁd-lﬂv—v

MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086

E-Mail:  mhutchison@hutchlegal.com
E-Mail:  bwirthlin@hutchlegal.com
E-Mail:  corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR Case No.: A-14-711535-C
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK Dept. No.: XXVII
RETENTION GROUP, INC.,

Plaintiff,
NOTICE OF ENTRY OF ORDER
VS,

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Please take notice that an Order Denying Plaintiff’s Motion to Retax and Settle Costs of
Director Defendants was entered on the 16th day of July, 2021,
I
I
I

Pagelof 3

Case Number: A-14-711535-C
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acopy of which is attached hereto.
DATED this 29th day of July, 2021.
HUTCHISON & STEFFEN

By __ /s/Brenoch Wirthlin
MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Plaintiff

Page 2 of 3
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that on this 29th day of July, 2021, | caused the document

entitted NOTICE OF ENTRY OF ORDER to be served on the following by Electronic Service

to:

ALL PARTIESON THE E-SERVICE LIST

/s/Danielle Kelley
An Employee of Hutchison & Steffen, PLLC

Page 3 of 3
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ELECTRONICALLY SERVED

7/16/2021 1:12 PM

ORDER
MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN M. ORME, ESQ. (10175)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsmile: (702) 385.2086
E-Mail: mhutchison@hutchlegal.com
bwirthlin@hutchlegal.com
corme@hutchlegal.com
Attorneys for Plaintiff

Electronically Filed
07/16/2021 1:11 PM
Case No.: A-14-711535-C

Lewis & Clark v. Chur

DISTRICT COURT

CLARK COUNTY, NEVADA

*

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
Vs,

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

*

*

Case No.: A-14-711535-C

Dept. No.: XXVII

ORDER DENYING PLAINTIFF'S
MOTION TO RETAX AND SETTLE
COSTSOF DIRECTOR DEFENDANTS

This matter was set for hearing before the Court on the July 1, 2021, Motions calendar on

Plaintiff Commissioner of Insurance for the State of Nevada (“Plaintiff” or “Commissioner”) as

Receiver of Lewis & Clark LTC Risk Retention Group, Inc.’s Motion to Retax and Settle Robert

Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall,

Pagelof 3
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Case No.: A-14-711535-C
Lewis & Clark v. Chur

and Eric Stickels'! Verified Memorandum of Costs and Disbursements (“Motion to Retax”) which
was filed on August 21, 2020; the Director Defendants having filed their opposition (“ Opposition”)
to the Motion on May 13, 2021; Plaintiff having filed her reply in support of the Motion on June
24, 2021, the Court having read and considered the Motion, Opposition, and Reply; good cause

appearing,
THE COURT HEREBY FINDS after review that NRS 696B.565(3) provides: The

Commissioner, al present and former deputy receivers, specia deputy receivers and their
employees, and the other officers, agents, employees and attorneys of the Division must be
indemnified for all expenses, attorney s fees, judgments, settlements decrees, or amounts due or
paid in satisfaction of, or incurred in the defense of, such alegal action, unless it is determined
upon afinal adjudication on the merits of the case that the alleged acts, error or omission of the
officer, agent, employee or attorney of the division did not arise out of or by reason of his or her
duties or employment and was caused by actual malice.

THE COURT HEREBY FINDS that the Director Defendantsfiled amotion for attorney fees
and costs which was denied by the Court, rendering the Motion to Retax moot.

THEREFORE COURT ORDERS for good cause appearing and after review that the Motion
to Retax is hereby DENIED and the matter scheduled on July 1, 2021 on Motions calendar is
7
7
7
7
7

I

1 Collectively the “ Director Defendants.”
Page 2 of 3
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hereby VACATED.

July 15, 2021

Respectfully submitted by:
Dated this 15th day of July, 2021.
HUTCHISON & STEFFEN

/s/Brenoch Wirthlin

Case No.: A-14-711535-C
Lewis & Clark v. Chur

Dated this 16th day of July, 2021

BRENOCH R. WIRTHLIN, ESQ.
Nevada Bar No. 10282

CHRIS ORME, ESQ.

Nevada Bar No. 10175
HUTCHISON & STEFFEN

Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Plaintiff

APPROVED ASTO FORM:
Dated this__ day of July, 2021.
LIPSON NEILSON

Declined
Joseph P. Garin, Esq.
Nevada Bar No. 6653
Angela T. Nakamura Ochoa, Esq.
Nevada Bar No. 10164
9555 Hillwood Dr., 2" Floor
Las Vegas, Nevada 89134
Attorneys for the Director Defendants

Page 3 of 3
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Commissioner of Insurance for CASE NO: A-14-711535-C
the State of Nevada as Receiver
of Lewis and Clark, Plaintiff(s) | PEPT- NO. Department 27

VS.

Robert Chur, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/16/2021

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com
Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com
Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com
George F. Ogilvie I1I . gogilvie@mcdonaldcarano.com
Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev(@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com
Kathy Barrett . kbarrett@mcdonaldcarano.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Marilyn Millam .

Nevada Attorney General .

Paul Garcia .

Renee Rittenhouse .
Rory Kay .

Susana Nutt .
Yusimy Bordes .
Jelena Jovanovic .
Christian Orme
Patricia Lee
Kimberly Freedman
Danielle Kelley
Karen Surowiec
Jonathan Wong
Erin Kolmansberger
Melissa Gomberg
Betsy Gould

Juan Cerezo
Heather Bennett
Brenoch Wirthlin
Jon Linder

S. Dlanne Pomonis

Brenoch Wirthlin

mmillam@ag.nv.gov
wiznetfilings@ag.nv.gov
pgarcia@fclaw.com
rrittenhouse@lipsonneilson.com
rkay@mcdonaldcarano.com
snutt@lipsonneilson.com
ybordes@broadandcassel.com
jjovanovic@mcdonaldcarano.com
corme@hutchlegal.com
plee@hutchlegal.com
kfreedman@broadandcassel.com
dkelley@hutchlegal.com
ksurowiec@mcdonaldcarano.com
jwong@lipsonneilson.com
erin.kolmansberger@nelsonmullins.com
melissa.gomberg@nelsonmullins.com
bgould@doi.nv.gov
jeerezo@lipsonneilson.com
hshepherd@hutchlegal.com
bwirthlin@klnevada.com
jlinder@klnevada.com
dpomonis@klnevada.com

bwirthlin@hutchlegal.com
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Jon Linder

jlinder@hutchlegal.com
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Electronically Filed
1/13/2022 1:57 PM
Steven D. Grierson

CLERK OF THE COU
NEO Cﬁ«u‘ ﬁu‘.—

MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200
LasVegas, Nevada 89145
Telephone: (702) 385.2500
Facsmile: (702) 385.2086

E-Mail:  mhutchison@hutchlegal.com
E-Mail:  bwirthlin@hutchlegal.com
E-Mail:  corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR Case No.: A-14-711535-C
THE STATE OF NEVADA AS RECEIVER
OF LEWISAND CLARK LTC RISK Dept. No.: XXVII
RETENTION GROUP, INC,,

Plaintiff,
NOTICE OF ENTRY OF ORDER
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Please take notice that a Judgment on Jury Verdict was entered on the 30th day of
December, 2021,
mn
mn
mn

Page 1 of 3
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acopy of which is attached hereto.
DATED this 13th day of January, 2022.
HUTCHISON & STEFFEN

By __ /s/Brenoch Wirthlin
MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, ESQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
10080 West Alta Drive, Suite 200
LasVegas, Nevada 89145
Attorneys for Plaintiff

Page 2 of 3




© 00 N O o b~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that on this 13th day of January, 2022, | caused the
document entitled NOTICE OF ENTRY OF ORDER to be served on thefollowing by Electronic
Service to:

ALL PARTIESON THE E-SERVICE LIST

/s/Danielle Kelley
An Employee of Hutchison & Steffen, PLLC

Page 3 of 3
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ELECTRONICALLY SERVED
12/30/2021 9:18 AM

JGJV

MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, EsQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
TANYA M. FRASER, ESQ. (13872)
HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086

Electronically Filed
12/30/2021 9:18 AM,

s i

CLERK OF THE COURT

E-Mail:  mhutchison@hutchlegal.com
E-Mail:  bwirthlin@hutchlegal.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER OF
LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC,,

Plaintiff,

VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

JUDGMENT ON JURY VERDICT

Trial: 9/20/2021 —10/14/2021

This matter having been tried before a jury (“Jury”) beginning September 20, 2021 through

October 14, 2021; Plaintiff Commissioner of Insurance for the State of Nevada as Receiver for

Lewis & Clark LTC Risk Retention Group, Inc. (“Plaintiff”’) having been represented by Brenoch

Wirthlin, Esq., Chris Orme, Esq., and Tanya Fraser, Esq. of the law firm of Hutchison & Steffen,

PLLC; Defendants U.S. Re Corporation (“U.S. Re”), Uni-Ter Underwriting Management Corp.

(“Uni-Ter UMC”) and Uni-Ter Claims Services Corp. (“Uni-Ter CS” and collectively with U.S.

Page 1 of 6
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Re and Uni-Ter UMC referred to as the “Corporate Defendants™) having been represented by Jon

M. Wilson, Esq. of the Law Offices of Jon M. Wilson, George F. Ogilvie III of the law firm of

McDonald Carano LLP, and Kimberly Freedman and Erin Kolmansberger of the law firm of

Nelson Mullins; the Jury having rendered its verdict which was presented in open Court on October

14,2021 (“Verdict”); the Jury having made the following findings as set forth in the Verdict:

1.

The Jury having found by clear and convincing evidence that Uni-Ter UMC made a
negligent misrepresentation(s) to Lewis & Clark LTC Risk Retention Group, Inc. (“Lewis
& Clark”) regarding Lewis & Clark’s financial condition, on which Lewis & Clark
justifiably relied;

The Jury having found by clear and convincing evidence that Un-Ter UMC’s negligent
misrepresentation(s) was a legal cause of damages to Lewis & Clark;

The Jury having found by a preponderance of the evidence that a fiduciary relationship
existed between Uni-Ter UMC and Lewis & Clark where Uni-Ter UMC was under a duty
to act for or give advice for the benefit of Lewis & Clark upon matters within the scope of
their relationship;

The Jury having found by a preponderance of the evidence that Uni-Ter UMC breached its
fiduciary duty to Lewis & Clark;

The Jury having found by a preponderance of the evidence that Uni-Ter UMC’s breach of
its fiduciary duty to Lewis & Clark was a legal cause of damages to Lewis & Clark;

The Jury having found by a preponderance of the evidence that a fiduciary relationship
existed between Uni-Ter CS and Lewis & Clark where Uni-Ter CS was under a duty to act
for or to give advice for the benefit of Lewis & Clark upon matters within the scope of their
relationship;

The Jury having found by a preponderance of the evidence that Uni-Ter CS breached its
fiduciary duty to Lewis & Clark;

The Jury having found by a preponderance of the evidence that Uni-Ter CS’s breach of its
fiduciary duty to Lewis & Clark was a legal cause of damages to Lewis & Clark;

The Jury having found by a preponderance of the evidence that a fiduciary relationship

Page 2 of 6
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existed between U.S. Re and Lewis & Clark where U.S. Re was under a duty to act for or

to give advice for the benefit of Lewis & Clark upon matters within the scope of their

relationship;

10. The Jury having found by a preponderance of the evidence that U.S. Re breached its
fiduciary duty to Lewis & Clark;

11. The Jury having found by a preponderance of the evidence that U.S. Re’s breach of its
fiduciary duty to Lewis & Clark was a legal cause of damages to Lewis & Clark;

12. The Jury having found that the amount of damages incurred by Lewis & Clark totaled the
principal amount of $15,222,853.00;

13. The Jury having determined that the liability for Plaintiff’s claims of negligent
misrepresentation and breach of fiduciary duty should be allocated with respect to each of
the Corporate Defendants as follows:

a. Fifty-five percent (55%) to U.S. Re Corporation;
b. Twenty-five percent (25%) to Uni-Ter Underwriting Management Corporation;
c. Twenty percent (20%) to Uni-Ter Claims Services Corporation.

NOW THEREFORE, based upon the findings by the Jury as set forth in its Verdict, and
good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that based upon the Jury’s
Verdict, judgment against defendant U.S. Re Corporation is hereby entered in the principal amount
of $8,372,569.15.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that, U.S. Re
Corporation having been served with the summons and complaint in this matter on March 12,
2015, pre-judgment interest is hereby awarded against U.S. Re Corporation pursuant to NRS §
17.130(2) in the additional amount of $2,109,887.43!, for a total principal judgment against U.S.

Re Corporation in the amount of $10,482,456.58, which amount does not include post-judgment

! Calculated at the rate of 5.25% over 1,752 days (March 12, 2015, when U.S. Re Corporation was
served with the summons and complaint, through December 23, 2021, less 726 days during periods
of stay) pursuant to NRS § 17.130.

Page 3 of 6
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interest, attorney fees or costs, which amounts may be awarded by post trial motion.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that based upon
the Jury’s Verdict, judgment against defendant Uni-Ter Underwriting Management Corporation is
hereby entered in the principal amount of $3,805,713.25.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that, Uni-Ter
Underwriting Management Corporation having been served with the summons and complaint in
this matter on March 11, 2015, pre-judgment interest is hereby awarded against Uni-Ter
Underwriting Management Corporation pursuant to NRS § 17.130(2) in the additional amount of
$959,587.14%, for a total principal judgment against Uni-Ter Underwriting Management
Corporation in the amount of $4,765,300.39, which amount does not include post-judgment
interest, attorney fees or costs, which amounts may be awarded by post trial motion.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that based upon
the Jury’s Verdict, judgment against defendant Uni-Ter Claims Services Corporation is hereby
entered in the principal amount of $3,044,570.60.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that, Uni-Ter
Claims Services Corporation having been served with the summons and complaint in this matter
on March 11, 2015, pre-judgment interest is hereby awarded against Uni-Ter Claims Services
Corporation pursuant to NRS § 17.130(2) in the additional amount of $767,669.71°, for a total
principal judgment against Uni-Ter Underwriting Claims Services Corporation in the amount of
$3,812,240.31, which amount does not include post-judgment interest, attorney fees or costs,

which amounts may be awarded by post trial motion.*

IT ISHEREBY FURTHER ORDERED, ADJUDGED AND DECREED, pursuant to NRS

2 Calculated at the rate of 5.25% over 1,753 days (March 11, 2015, when Uni-Ter Underwriting
Management Corporation was served with the summons and complaint, through December 23,
2021, less 726 days during periods of stay) pursuant to NRS § 17.130.

3 Calculated at the rate of 5.25% over 1,753 days (March 11, 2015, when Uni-Ter Claims Services
Corporation was served with the summons and complaint, through December 23, 2021, less 726
days during periods of stay) pursuant to NRS § 17.130.

4 Pursuant to NRS § 18.120, the following blank is left in this judgment for costs to be included
within the judgment once the same shall be taxed or ascertained:

Page 4 of 6
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§ 18.120, and other applicable law, that all said judgment amounts hereby entered against the

Corporate Defendants, and each of them, shall bear post-judgment interest at the Nevada statutory
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Commissioner of Insurance v. Chur, et al.
Case no.: A-14-711535-C

interest rate per annum from the date of award until fully satisfied, for all of which let execution

and garnishment issue forthwith.’

DATED: December 27,2021

Dated this 30th day of December, 2021

Nanee L. AlE

HON. NANCYLZALLF TW
DISTRICT COURT JUDGE

HUTCHISON & STEFFEN, PLLC

By: __/s/ Brenoch Wirthlin

449 33C 9DF7 6302
Nancy Allf
District Court Judge

MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, EsSQ. (10282)
CHRISTIAN ORME, EsQ. (10175)
TANYA M. FRASER, ESQ. (13872)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145

Attorneys for Plaintiff

Approved as to Form:

By: __ /s/ George Ogilvie

George F. Ogilvie 111, Esq.

Nevada Bar No. 3552

McCDONALD CARANO LLP

2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Telephone: (702) 873-4100

Facsimile: (702) 873-9966
gogilvie@mcdonaldcarano.com

Jon M. Wilson, Esq. (Appearing Pro Hac Vice)
200 Biscayne Blvd Way, Suite 5107

Miami, FL 33131

Telephone: (310) 626-2216
jonwilson@jonmwilsonattorney.com

> Plaintiff expressly reserves the right to seek costs against the Corporate Defendants, and each of
them, pursuant to NRS § 18.110 or other applicable law, and attorney fees against the Corporate
Defendants, and each of them, pursuant to NRCP 68 and NRS § 17.117 or other applicable law.
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Commissioner of Insurance for CASE NO: A-14-711535-C
the State of Nevada as Receiver

of Lewis and Clark, Plaintiffs) | PEPT- NO. Department 27

VS.

Robert Chur, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Judgment on Jury Verdict was served via the court’s electronic eFile
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/30/2021

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com
Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com
Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com
George F. Ogilvie III . gogilvie@mcdonaldcarano.com
Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev(@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com
Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam .

Nevada Attorney General .

Paul Garcia .

Renee Rittenhouse .
Rory Kay .

Susana Nutt .
Yusimy Bordes .
Jelena Jovanovic .
Karen Surowiec
Patricia Lee
Kimberly Freedman
Christian Orme
Danielle Kelley
Jonathan Wong
Betsy Gould

Erin Kolmansberger
Melissa Gomberg
Juan Cerezo
Heather Bennett
Brenoch Wirthlin
Jon Linder

S. DIanne Pomonis

Brenoch Wirthlin

mmillam@ag.nv.gov
wiznetfilings@ag.nv.gov
pgarcia@fclaw.com
rrittenhouse@lipsonneilson.com
rkay@mcdonaldcarano.com
snutt@lipsonneilson.com
ybordes@broadandcassel.com
jjovanovic@mcdonaldcarano.com
ksurowiec@mcdonaldcarano.com
plee@hutchlegal.com
kfreedman@broadandcassel.com
corme@hutchlegal.com
dkelley@hutchlegal.com
jwong@lipsonneilson.com

bgould@doi.nv.gov

erin.kolmansberger@nelsonmullins.com

melissa.gomberg@nelsonmullins.com

jeerezo@lipsonneilson.com
hshepherd@hutchlegal.com
bwirthlin@klnevada.com
jlinder@klnevada.com
dpomonis@klnevada.com

bwirthlin@hutchlegal.com
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Jon Linder

jlinder@hutchlegal.com
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