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Corporation: Nguyen & Lay. 
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ROUTING STATEMENT 
 

NRAP 28(a)(5) mandates that an appellant’s brief contain a routing 

statement setting forth the following: 

whether the matter is presumptively retained by the Supreme Court or 
assigned to the Court of Appeals under NRAP 17, and citing the 
subparagraph(s) of the Rule under which the matter falls. 

 
NRAP 17(b) provides that the Court of Appeals “shall hear and decide only those 

matters assigned to it by the Supreme Court.” NRAP 17(b)(1) further provides that, 

“[a]ny direct appeal from a judgment of conviction based on a jury verdict that 

does not involve a conviction for any offenses that are category A or B felonies” is 

presumptively assigned to the Court of Appeals. 

The foregoing Appellant’s Opening Brief should be assigned to the Nevada 

Supreme Court, because Mr. Monay-Pina is appealing from a Judgment of 

Conviction, and was convicted of numerous category B felonies. 

 Dated this 24th day of September, 2018. 
 

 
______________________________ 
Matthew Lay, Esq. 
Nevada Bar Identification No. 12249 
Attorney for Appellant 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
JOSE FERNANDO MONAY-PINA, ) DOCKET NUMBER: 74199 
      ) 
  Appellant,   ) 
      ) 
 vs.     ) 
      ) 
THE STATE OF NEVADA,  ) 
      ) 
  Respondent.   ) 
                                                           ) 
 

STATEMENT OF JURISDICTION 

This Court has jurisdiction over the present appeal pursuant to NRS 177.015. 

This appeal arises from the district court’s entry of a Judgment of Conviction (Jury 

Trial) on October 20, 2017. Appellant’s Appendix, Volume I, pages 74-77 

(hereinafter referenced “[Volume Number] AA [Page Number]”). 
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STATEMENT OF ISSUE PRESENTED FOR REVIEW 
 

I. THE DISTRICT COURT SHOULD HAVE PROTECTED 
MONAY-PINA’S RIGHT TO A FAIR TRIAL BY DECLARING A 
MISTRIAL SUA SPONTE BECAUSE COMMENTS MADE BY 
THE STATE DURING ITS REBUTTAL ARGUMENT 
AMOUNTED TO IMPERMISSIBLE BURDEN-SHIFTING, 
WHICH PREJUDICED MONAY-PINA AND PREVENTED HIM 
FROM RECEIVING A FAIR TRIAL. 
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STATEMENT OF PROCEDURAL HISTORY 

On March 04, 2016, the State of Nevada filed an Information charging the 

Appellant, Jose Fernando Monay-Pina, with the following: one (1) count of 

Conspiracy to Commit Robbery, a category B felony in violation of NRS 200.370 

and 199.480; two (2) counts of Burglary while in Possession of a Firearm, a 

category B felony in violation of NRS 205.060; two (2) counts of Robbery with 

Use of a Deadly Weapon, a category B felony in violation of NRS 200.380 and 

193.165; four (4) counts of Battery with Use of a Deadly Weapon Resulting in 

Substantial Bodily Harm, a category B felony in violation of NRS 200.481; one (1) 

count of Attempt Murder with Use of a Deadly Weapon, a category B felony in 

violation of NRS 200.010, 200.030, and 193.165; one (1) counts of Battery with 

Intent to Commit a Crime, a category Be felony in violation of NRS 200.400; one 

(1) count of Aiming a Firearm at a Human Being, a Gross Misdemeanor in 

violation of NRS 202.290; and, one (1) count of Coercion with Use of a Deadly 

Weapon, a category B felony in violation of NRS 207.190. I AA 1-7. 

On March 15, 2017, following a three (3) day jury trial, a jury convicted Mr. 

Monay-Pina of all charges, except for Counts 9 and 10, where the jury convicted 

him of a lesser included charge of Battery with Use of a Deadly Weapon. I AA 66-

69, 106-111. 
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STATEMENT OF FACTUAL HISTORY 

Richard DeCamp 

Richard DeCamp testified that on January 12, 2016, he worked the 

graveyard shift at the 7-Eleven located at 5700 West Charleston in Clark County, 

Nevada. III AA 145-46. He was the only person in the store. III AA 147. 

DeCamp testified that, around 3:00 am, two men entered the store. III AA 

147. DeCamp described one of the men as “little” and “short,” and the other man 

as “tall.” Id. According to DeCamp, both men were wearing masks. III AA 147. 

DeCamp described the men as wearing “dark coats” with “hoods,” and “black 

gloves.” III AA 164-167. Both men had firearms. Id. Additionally, DeCamp 

described the firearms as “a .45.” III AA 167. 

The men pointed their firearms at DeCamp. III AA 150. The tall man asked 

DeCamp “for the money.” III AA 147. DeCamp gave the men approximately one 

hundred and thirty dollars ($130.00) from the store’s registers. III AA 148-149. 

The tall man also asked DeCamp for his wallet. III AA 151. DeCamp showed the 

tall man that his wallet was empty. III AA 151. The men told DeCamp to lie on the 

floor until they were gone. III AA 150. The two men left the store together. III AA 

151. DeCamp lied on the floor for a couple of minutes, and then called 9-1-1. III 

AA 152. 
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According to DeCamp, the police arrived approximately ten (10) minutes 

after he called 9-1-1. III AA 153. A police officer asked DeCamp to “take a ride 

down the street.” III AA 153. DeCamp testified that the officer drove him in a 

police car about nine (9) blocks. III AA 153, 172. 

The officer showed DeCamp one (1) person wearing a jacket and asked him 

if “that’s the jacket the guy had on ….” III AA 153, 168. DeCamp identified the 

jacket as belonging to one of the people who robbed him. III AA 154. However, 

DeCamp was not able to identify the person detained by police as someone who 

robbed him because the perpetrators wore masks. III AA 155. 

Isaiah Simmons 

Isaiah Simmons is employed by the Las Vegas Metropolitan Police 

Department as a patrol officer. III AA 174. On January 12, 2016, at 3:52 AM, 

Simmons responded to the 7-Eleven located at 5700 West Charleston. III AA 174-

75, 181. Simmons testified that, when he arrived, the suspects were gone. III AA 

174. According to Simmons, the suspects took one hundred and thirty-nine dollars 

($139.00) from the 7-Eleven. III AA 176. 

Simmons testified that suspects in the robbery were “two Hispanic males 

that enter in the building brandishing long firearms, dark clothing, gloves, [and] 

masks.” III AA 177. Simmons clarified that DeCamp described the firearms as 

large handguns. III AA 188.  
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Abraham Aguirre 

Abraham Aguirre is employed as a sergeant with the Las Vegas 

Metropolitan Police Department. III AA 191. Aguirre testified that, on January 12, 

2016, he responded to the 7-Eleven located at 5700 West Charleston. III AA 191. 

Later, at 4:22 am, Aguirre responded to another, “high priority” call located 

approximately three (3) blocks away from the 7-Eleven, at 504 Brush Street. III 

AA 193, 193, 196. According to Aguirre, the details of the call stated that, “two 

Hispanic males wearing dark clothing had forced their way into … [a] home and 

were pistol whipping the uncle, and the person that was calling was the niece that 

lived in the actual main home.” III AA 194. 

Aguirre testified that, when he arrived at 504 Brush Street, he observed a 

“bloody axe” near the entrance to the carport, and “a lot” of blood in a bedroom. 

III AA 197.  

Aguirre learned that another officer located two (2) suspects in the back yard 

of a nearby home. Id. Aguirre responded to 510 Brush Street, where officers took 

two (2) suspects into custody. III AA 199-204. Aguirre identified the two suspects 

as Monay-Pina and his co-defendant. III AA 204-05, 207-208. 

According to Aguirre, officers located a wallet and “a wad of money” near 

where Monay-Pina was apprehended. III AA 204. Aguirre also testified that 

officers recovered the victim, Javier Colon’s wallet from the area where the 
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Monay-Pina was apprehended. III AA 206-07. Additionally, Aguirre testified that 

officers recovered a “black ski mask.” III AA 206. Further, Aguirre testified that 

officers recovered “two knives, a phone, and a set of keys.” Id. Aguirre testified 

that officers recovered “a few knives, like hunting knives in their sheaths, as well 

as [a] set of red gloves” from the area where Venegas was apprehended. III AA 

208. Additionally, Aguirre recalled, officers recovered “another ski mask” and 

“two handguns or replicas” from the area near where Venegas was apprehended. 

III AA 209. 

Javier Colon 

On January 12, 2016, Javier Colon lived with his sister, Adriana Colon, and 

her three (3) children, at 504 Brush Street. III AA 232-33. Colon testified that he 

lived in the garage. III AA 233. 

According to Colon, he was sleeping when two men entered the garage. III 

AA 235. Colon recognized one of the men, Venegas, because he had previously 

worked with Venegas. III AA 236. Colon testified that Venegas was screaming, 

“Javier, get up, get up.” III AA 235-36. Colon further testified that Venegas hit 

him in the head with a pistol. III AA 238-329. Colon also identified Monay-Pina in 

court. III AA 237. Colon knew Monay-Pina because he had worked with him 

before this incident. III AA 266, 275-76. 
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Colon testified that the other man aimed his pistol through a window at 

Colon’s family. III AA 239-240. The other man was wearing a “coal black” 

colored coat, black and red colored gloves, and a green bandana. III AA 273, 274. 

Colon testified that he recognized the gloves because they were the same color as 

the gloves provided by the landscaping company he worked for with Venegas and 

Monay-Pina. III AA 277. According to Colon, Venegas screamed at Ariana Colon 

that, “don’t do anything, we’re going to kill you, too.” III AA 246. 

According to Colon, he was lying in bed when Venegas picked up an axe 

located next to Colon’s bed. III AA 240. Venegas began hitting Colon with the 

axe. III AA 240. Venegas first hit Colon in leg and ribs. III AA 241. Then, 

Venegas attempted to hit Colon in the head. III AA 241. Colon blocked the hit with 

his hand, but the axe cut his hand. III AA 241. Colon testified that the suspects ran 

away once the police arrived. III AA 242. Colon was taken to the hospital in an 

ambulance. III AA 245. 

Colon testified that the suspects took his wallet, a camera, an “MP3,” and 

several knives. III AA 246. Colon identified one of wallets and the knives 

recovered from the area where officers apprehended Venegas and Monay-Pina as 

his. III AA 251. 
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Adriana Colon 

Adriana Colon testified that, on January 12, 2016, she lived at 504 Brush 

Street. III AA 278. At approximately 4:00 am, Adriana Colon heard her brother 

scream that, “someone was threatening him.” III AA 280. Adriana went to the 

window. She observed two men outside. The men told Adriana to “shut up” or they 

would “break me.” III AA 280. The men pointed pistols at the windows of the 

residence. III AA 281. Adriana does not think the me could see her, because “it 

was so dark.” III AA 281.  

The men told Javier Colon to “stand up.” III AA 281. Adriana believed she 

heard the men beating Javier Colon. III AA 282. Adriana’s daughter called the 

police. III AA 283. 

Justin Spurling 

On January 12, 2016, Justin Spurling was employed with the Las Vegas 

Metropolitan Police Department as a patrol officer. III AA 337-338. Spurling and 

his partner, Ivan Duron, responded to a call for service at 504 Brush Street. III AA 

338. According to Spurling, the details of the call were that “somebody was being 

beaten by two men with handguns.” III AA 338. 

Once he arrived at 504 Brush Street, Spurling heard screaming coming form 

the side of the house. III AA 338. Spurling followed the screams to a room off of 

the carport. III AA 339. Spurling observed a “gentleman on the bed bleeding pretty 
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badly from his face, as well as blood spatter on the wall behind him.” III AA 340. 

Spurling testified that the man appeared to be in pain and was crying and 

screaming. III AA 340. 

Spurling then attempted to locate anyone else who was involved in the 

incident. III AA 341. Duron stayed with the man. III AA 365.  

Spurling located an individual, later identified as Monay-Pina, in the backyard of a 

residence approximately two houses away. III AA 342, 352-53. According to 

Spurling, Monay-Pina was wearing a “black stocking cap. III AA 342. 

Additionally, Monay-Pina allegedly ducked down as soon as he saw Spurling. III 

AA 342. Spurling apprehended Monay-Pina. III AA 346-47. According to 

Sperling, Monay-Pina stated, “you don’t understand. We were a victim, I believe, 

tire slashing, and we made a report, but you guys didn’t listen.” III AA 351. 

Sperling testified that he located a “wad of cash” and Javier Colon’s wallet from 

the bushes near where he located Monay-Pina. III AA 372. Sperling also located a 

“replica firearm,” and a knife and sheath near where Monay-Pina was 

apprehended. III AA 355-56. 

As he was apprehending Monay-Pina, Spurling spotted a second subject 

lying, later identified as Venegas, underneath a shed in the back yard. III AA 347, 

358. Spurling testified that other officers apprehended the second subject. III AA 

350. Sperling observed another replica firearm and another sheath and knife near 
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where Venegas was located. III AA 356. Sperling testified that officers located 

gloves from underneath the shed where Venegas was located. III AA 357. 

Sperling testified that he stood next to Venegas at the show up with 

DeCamp. III AA 358-59. 

SUMMARY OF THE ARGUMENT 

The district court should have protected Monay-Pina’s right to a fair trial by 

declaring a mistrial sua sponte because the State shifted the burden of proof to 

Monay-Pina. 

ARGUMENT 
 

I. THE DISTRICT COURT SHOULD HAVE PROTECTED 
MONAY-PINA’S RIGHT TO A FAIR TRIAL BY DECLARING A 
MISTRIAL SUA SPONTE BECAUSE COMMENTS MADE BY 
THE STATE DURING ITS REBUTTAL ARGUMENT 
AMOUNTED TO IMPERMISSIBLE BURDEN-SHIFTING, 
WHICH PREJUDICED MONAY-PINA AND PREVENTED HIM 
FROM RECEIVING A FAIR TRIAL. 

 
STANDARD OF REVIEW 
 

“As a general rule, the failure to object or request an instruction will 

preclude review by this [C]ourt.” Ross v. State, 106 Nev. 924, 928, 803 P.2d 1104, 

1106 (1990). There is, however, an exception to the general rule in instances where 

“‘the errors are patently prejudicial and require the court to intervene sua sponte to 

protect the defendant’s right to a fair trial.’” Id. (quoting Downey v. State, 103 

Nev. 4, 7, 731 P.2d 350, 352 (1987)). “In order for error to be reversible, it must be 
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prejudicial and not merely harmless.” Ross, 106 Nev. at 928, 803 P.2d at 1106. 

The test is “whether ‘without reservation . . . the verdict would have been the same 

in the absence of error.’” Id. (quoting Witherow v. State, 104 Nev. 721, 724, 765 

P.2d 1153, 1156 (1988)). See also Medina v. State, 122 Nev. 346, 355, 143 P.3d 

471, 477 (2006) (quoting Sullivan v. Louisiana, 508 U.S. 275, 279, 113 S. Ct. 

2078, 124 L. Ed. 2d 182 (1993)) (“[R]eversal is not required if the State could 

show 'beyond a reasonable doubt that the error complained of did not contribute to 

the verdict obtained.'"). “The guilty verdict must be free from doubt.” Id. (citing 

Flanagan v. State, 104 Nev. 105, 107, 754 P.2d 836, 837 (1988); Yates v. State, 

103 Nev. 200, 206, 734 P.2d 1252, 1256 (1987)). 

ARGUMENT 

An error is of constitutional dimension if it impairs a defendant’s 

constitutional rights. Martinorellan v. State, 131 Nev. Adv. Rep. 6, 343 P.3d 590, 

592 (2015). A criminal defendant has a “‘Sixth Amendment right to a fair trial by 

an impartial jury.’” Id. (quoting Valdez v. State, 124 Nev. 1172, 1185, 196 P.3d 

465, 474 (2008)). An error which violates this right is of constitutional dimension. 

Martinorellan, 131 Nev. Adv. Rep. 6, 343 P.3d at 592. The presumption of 

innocence “is a basic component of ‘the fair trial’ guaranteed by the Fourteenth 

Amendment ‘under our system of criminal justice.’” Watters v. State, 129 Nev. 

886, 892, 313 P.3d 243, 248 (2013) (quoting Estelle v. Williams, 425 U.S. 501, 

AA000018



11 

503, 96 S. Ct. 1691, 48 L. Ed. 2d 126 (1976). A presumption-of-innocence error is 

of constitutional dimension. Id. at 892, 313 P.3d at 248. 

A district court may grant a mistrial “‘… where some prejudice occurs that 

prevents the defendant from receiving a fair trial.’” Jeffries v. State, 133 Nev. Adv. 

Rep. 47, 397 P.3d 21, 25 (2017) (quoting Rudin v. State, 120 Nev. 121, 144, 86 

P.3d 572, 587 (2004)).  

The prosecution bears the burden of proving all elements of the offense 

charged. Barone v. State, 109 Nev. 778, 858 P.2d 27, 28 (1993). “[I]t is generally 

improper for a prosecutor to comment on the defense’s failure to produce evidence 

… as such comment impermissibly shifts the burden of proof to the defense.” 

Whitney v. State, 112 Nev. 499, 502, 915 P.2d 881, 883 (1996) (citing Ross, 106 

Nev. At 927, 803 P.2d at 1105-06). “Such shifting is improper because ‘it suggests 

to the jury that it was the defendant’s burden to produce proof by explaining the 

absence of … evidence. This implication is clearly inaccurate.’” Id. “‘The tactic of 

stating that the defendant can produce certain evidence … is an attempt to shift the 

burden of proof and is improper.’” Harkness v. State, 820 P.2d 759, 761, 107 Nev. 

800 (1991) (quoting Barron v. State, 105 Nev. 767, 783 P.2d 444 (1989)). 

Here, during the State’s rebuttal argument, the prosecutor commented on 

defense counsel’s failure to address “any of the evidence” during closing 
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argument. Specifically, the following occurred during the State’s rebuttal 

argument: 

MR. SCHWARTZ: … I do think it’s interesting that we 
go through all these different pictures, all this evidence, all these 
things. The defense gets up and talks to you about their closing, right? 
Their case – they don’t show you any of the pictures, right? They 
don’t go through any of the evidence. 

 
IV AA 532. 
 

The prosecutor’s comments during the State’s rebuttal argument shifted the 

burden of proof to Monay-Pina. Specifically, the State’s comments suggested to 

the jury that Monay-Pina should be found guilty, because his attorney failed to 

address “any of the pictures” or “go through any of the evidence” during defense 

counsel’s closing argument. Consequently, the district court sustained the co-

defendant’s objection to the prosecutor’s comments and admonished the jury 

regarding the State’s burden of proof. IV AA 533-34. 

Unfortunately, however, trial counsel for Monay-Pina failed to object to the 

prosecutor’s statements, nor did he ask for a bench conference and a curative 

instruction to the jury, nor did he request a mistrial. Nevertheless, the district court 

should have protected Monay-Pina’s right to a fair trial by declaring a mistrial sua 

sponte because the State shifted the burden of proof to Monay-Pina. 
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CONCLUSION 

 Based on the foregoing, this Court should reverse Mr. Monay-Pina’s 

conviction. 

 Dated this 24th day of September, 2018. 

NGUYEN & LAY 
 

 
______________________________ 
Matthew Lay, Esq. 
Nevada Bar Identification No. 12249 
400 South Fourth Street, Suite 650 
Las Vegas, Nevada 89101 
Telephone: (702) 383-3200 
E-mail: dml@lasvegasdefender.com 
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DISTRICT COURT

CLARK COUNTY,NEVADA

THE STATE OF NEVADA,

P!aintifF(s),

VS

JOSE FERNANDO MONAY‐ PINA
aka Jose Fernando Monaypina
#7028317,

Case No: C‐16‐313118‐ 2

Dept No: 7

Defendant(s).

ORDER TO RESCHEDULE HEARING DATE

Due to the Court's calendar,

lT lS HEREBY ORDERED, the Sentencing hearing, currently scheduled to be heard

on June 15,2017 is rescheduled to TUESDAY, JUNE 13, 2017 at 8:30 a.m. in District

Court Department 7, Courtroom 15A. All counsel and self-represented parties must appear

at this hearing.

DATED this 4th day of May,2017

T COURT」 UDGE

:t曇 、,・ '

Case Number: C-16-313118-2

Electronically Filed
5/4/2017 3:20 PM
Steven D. Grierson
CLERK OF THE COURT

000070AA000100
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CERT!FICATE OF SERViCE

The undersigned hereby certifies that on the date of l‖ ng,a copy ofthis Order was

electronica‖y served through the Eighth」 udicia!District Court EFP system or,if no e‐ ma‖

was provided,by facsim‖ e,U S Mailand/or placed in the Clerk's OfFice atorney folder(s)

for

Mary Kay HoLhus,DDA
Bryan Schwartz,DDA
CLARK COUNTY D:SttRICT Al「 ORNEY

Thomas D Boley,Esq
BOLEY&ALDABBAGH LTD

2
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SUPREME COURT 

OF 

NEVADA 

IN THE SUPREME COURT OF' PHE STATE OF NEVADA 

JOSE FERNANDO MONAY-PINA, 
,A/K/A JOSE FERNANDO MONAYPINA, 

Appellant, 
vs. 

THE STATE OF NEVADA, 
Respondent. 

No. 74199 

FILED 
APR 3 0 2018 

ELIZABETH A. BROWN 
CLERK OF AUPREME COURT 

By 	  
DEPUTY aC)-CtILISRK 

ORDER REMOVING COUNSEL, REFERRING COUNSEL TO STATE 
BA I? FOR INVESTIGATION, REMANDING TO SECURE APPELLATE 

COUNSEL, AND SUSPENDING BRIEFING 

This appeal from a judgment of conviction was docketed on 

October 12, 2017. Accordingly, the transcript request form and .docketing 

statement were due to be filed by October 30, 2017, and November 1, 2017, 

respectively. NRAP 9(a)(3)(A); NRAP 14(b). Appellant failed to file these 

documents and on November 16, 2017, the clerk of this court issued a notice 

directing appellant to file and serve these documents by December 4, 2017. 1  

When appellant still failed to file the documents, we entered an order on 

December 21, 2017, directing appellant to file and serve the transcript 

request form and docketing statement by January 2, 2018, or face 

'A copy of this notice is attached. 

(0) I 947 A 
	

1 8-1(92o5 000080AA000110



sanctions. 2  Appellant did not file the documents. Thus, on January 26, 

2018, we entered an order conditionally imposing sanctions on appellant's 

counsel, Thomas 1). Boley. 3  We directed Mr. Boley to pay $250 to the 

Supreme Court Law Library by February 6, 2018. The sanction would be 

automatically vacated if Mr. Boley filed and served the transcript request 

form and docketing statement by that same date. We cautioned that failure 

to comply with our order or any other filing deadlines would result in the 

removal of Mr. Boley as counsel of record in this appeal and in his referral 

to the State Bar of Nevada for investigation. Mr. Boley filed the transcript 

request form and docketing statement on February 6, 2018. Accordingly, 

the conditional sanctions were automatically vacated. 

On February 22, 2018, Mr. Boley filed a motion for a 90-day 

extension of time to file the opening brief. We denied the motion on March 

1, 2018, and directed Mr. Boley to file and serve the opening brief and 

appendix by April 2, 2018. 4  We cautioned that failure to complycould result 

in the imposition of sanctions. To date, Mr. Boley has not filed the opening 

brief and appendix or otherwise communicated with this court. 

We have repeatedly stated that we expect all appeals to be 

"pursued in a manner meeting high standards of diligence, professionalism, 

and competence." Cuzdey v. State, 103 Nev. 575, 578, 747 P.2d 233, 235 

(1987); accord Polk c. State, 126 Nev. 180, 184, 233 P.3d 357, 359 (2010); 

Barry I). Lindner, 119 Nev. 661, 671, 81 P.3d 537, 543 (2003); State, Nev. 

Entp't See. Dep't u. Weber, 100 Nev. 121, 123, 676 P.2d 1318, 1319 (1984). It 

'A copy of this order is attached. 

3A copy of this order is attached. 

4A copy of this order is attached. 
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is incumbent upon Mr. Boley,: as part of his professional obligations of 

competence and diligence to his clients, to know and comply with all 

applicable court rules. See RPC 1.1; RPC 1.3. These rules have been 

implemented to promote cost-effective, timely access to the courts; it is 

"imperative" that he follow these rules and timely comply with our 

directives. Weddell v. Stewart, 127 Nev. 645, 650, 261 P.3d 1080, 1084 

(2011). Mr. Boley is "not at libeity to disobey notices, orders, or any other 

directives issued by this court." Id. at 652, 261 P.3d at 1085. 

Mr. Boley's failure to comply with our rules, notice, and orders 

has forced this court to divert our limited resources to ensure his compliance 

and needlessly delayed the processing of this appeal. Therefore, we remove 

Mr. Boley as counsel in this appeal. Because it appears that Mr: Boley's 

conduct in this appeal may constitute violations of RPC 1.3 (diligence), 

3.2(a) (expediting litigation), and 8.4 (misconduct), we refer Mr. Boley to the 

State Bar of Nevada for investigation pursuant to SCR 104-105. 

We remand this appeal to the district court for the limited . 

purpose of securing appellate counsel for appellant. See Euitts v. Lueey, 469 

U.S. 387 (1985). If appellant is indigent, the district court shall have 30 

days from the date of this order to appoint counsel for appellant. Otherwise, 

within 30 days from the date of this order, the district court shall order that 

appellant must retain- counsel and that retained counsel must enter an 

appearance in the district court on appellant's behalf within 30 days from 

the date of the district court's order. Within 5 days from the appointment 

or appearance of counsel, the district court clerk shall transmit to the clerk 

of this court: (1) a copy of the district court's written or minute order 

appointing appellate counsel; or (2) a copy of the notice of appearance filed 

by retained counsel. 

SUPREME COURT 

OF 

NEVADA 
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Briefing of this appeal shall be suspended pending further order 

of this court. 

It is so ORDERED. 

Chsut 

Pel)00.06,17,7  

Cherry 

Parraguirre 

Atp4-0 
Stiglich 

cc: 	Hon. Linda Marie Bell, District Judge 
Boley & Aldabbagh-Ltd. 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
Jose Fernando IVIonay-Pina 
Bar Counsel 
Thomas D. Holey 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
OFFICE OF THE CLERK 

JOSE FERNANDO MONAY-PINA, A/K/A 	 Supreme Court NO. 74199 
JOSE FERNANDO MONAYPINA, 	 District Court Case No. C313118 

Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

NOTICE TO FILE DOCKETING STATEMENT AND REQUEST TRANSCRIPTS 
1
1 

TO: Boley & Aldabbagh Ltd. \Joshua U. AIDabbagh 

To date, appellant has not filed the Docketing Statement and the Transcript Request 
Form in this appeal. NRAP 14(b); NRAP 9(a). 

Please file and serve the Docketing Statement and either a Transcript Request Form or, 
alternatively, a certificate that preparation of transcripts is not requested within 10 days 
from the date of this notice. See NRAP 10(b); NRAP 30 (b)(1). Failure to file a 
Docketing Statement or the appropriate transcript document may result in the imposition 
of sanctions, including the dismissal of this appeal. See NRAP 9(a)(7); NRAP 14(c). 

DATE: November 16,2017 

Elizabeth A. Brown, Clerk of Court 

By: Niki Wilcox 
Deputy Clerk 

Notification List 
Electronic 
Boley & Aldabbagh Ltd. \ Thomas D. Boley 
Clark County District Attorney 1 Steven S. Owens, Chief Deputy District Attorney 
Attorney General/Carson City \ Adam Paul Laxalt, Attorney General 
Boley & Aldabbagh Ltd. \ Joshua U. AIDabbagh 

Paper 
Boley & Aldabbagh Ltd. 1 Joshua U. AIDabbagh 

17-39530 

000084AA000114



, C.J. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JOSE FERNANDO MONAY-PINA, 
A/K/A JOSE FERNANDO MONAYPINA, 

Appellant, 
vs. 

THE STATE OF NEVADA, 
Respondent. 

No. 74199 

FILED 
DEC 212017 

ORDER TO FILE DOCUMENTS 

EISZABETH k BROWN 
CLERK OF SUPREME COURT 

BY  5 	 cezfe _ 
DEKA' ti CLERK 

r  
On November 16, 2017, we directed counsel for appellant to file 

and serve a transcript request form and a docketing statement within 10 

days. To date, the required documents have not been filed with the clerk of 

this court. NRAP 9(a)(3) ("The appellant shall file an original transcript 

request form with the district court clerk and 1 file-stamped copy of the 

transcript request form with the clerk of the Supreme Court . . .”); NRAP 

14(b). Appellant's counsel shall have 11 days from the date of this order to 

file and serve the transcript request form or a certificate that no transcripts 

will be requested and a docketing statement. See NRAP 9(a)(1); NRAP 14. 

We caution appellant's counsel that failure to comply with this order may 

result in the imposition of sanctions. NRAP 9(a)(7); NRAP 14(c). 

It is so ORDERED. 

CC: 
	Boley & Aldabbagh Ltd. 

Attorney General/Carson City 
Clark County District Attorney 
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IN THP: SUPREME COURT OF THE STATE OF NEVADA 

JOSE FERNANDO .MONAY-PINA, 
A/KIA JOSE FERNANDO MONAYPINA, 

Appellant, 
VS. 

TH.E STATE OF NEVADA, 
Respondent. 

No. 74199 

FIILEID 
JAN 2 

°Ron' coArnmoNALLy imposiNG S'ANCT/ONS 

Appellant's counsel, Thomas D. 13oley, did not file the transcript 

request form and docketing statement within the time periods provided by 

NRAP 9(a)(3) and 14(h). On November 16, 201.7, we directed Mr. 13oley to 

file the missing documents within 10 days or face sanctions) See NEAP 

90)(7); NRAP 14(c). When Mn'. Holey failed to comply with the notice; on 

December 21. 2017, we entered an order directing him to file the transcript 

request form and docketing statement within 11 days or face sanctions. 2  To 

date. Mr. Foley has not complied or otherwise communicated with this 

court. 

Mr. Boley's failure to file the transcript request fbrm and 

docketing statement warrants the conditional imposition Of sanctions. Mr. 

Boles,  shall pay the sum of $250 to the Supreme Court Law Library and 

provide this court with proof of such payment within 11 days from the date 

of this order. The conditional sanction will be automatically vacated if Mr. 

Noley files and serves the transcript request form a rid docketing statement 

IA copy of this notice is attached. 

2A copy of this order is attached. 
SUPREME COUR1 

OF 

NEVADA 
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SUPREME COUR F 

OF 

NEVADA 

or a properly supported motion to extend time, see NRAP 1.4(d) NRAP 

26(b)(1)M within the same time period. 

U the required documents are not timely filed, the sanction will 

no longer be conditional and must be paid. Failitre.to  comply with this order 

or any other filing deadlines will result in Mr. Boley's removal as counsel of 

record in this appeal. See NRAP 9(a)(7); NRAP 14(c). Further,- because it 

appears that Mr. 'holey's conduct in this appeal may constitute violations of 

R-PC 1.3 (diligence), 3.2(a). (expediting litigation), and 8.4 (misconduct), 

failure to comply with this order or any other Filing deadlines will also result 

in Mr. Boley's referral to the State Bar of Nevada for investigation pursuant 

to SCR 104-105. 

We remind Mr. Boley that the opening brief and appendix are 

due February,  9, 2018. 

It is so ORDERED. 

Cherry 

Ata.sakig  
Pa rraguirre 
	

Stiglich 

: 

	

Boley & Aldabbagh Ltd. 
Attorney General/Carson City 
Clark County District Attorney 
Thomas 1). Holey 
Joshua U. AlDobbagh 
Supreme Court Law Librarian 

2, 

17 000087AA000117



SUPREME COURT 

OF 

NEVADA 

(01 1917A •=1);3,  

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JOSE FERNANDO MONAY-PINA, 
AIK/A JOSE FER-NANDO MONAYPINA, 

Appellant, 
vs. 

THE STATE OF NEVADA, 
Respondent. 

No. 74199 

FILED 
MAR 0 1 2018 

, BROWN / 

OF 	 OF%,..,Imrist/RT 

DEPUTY —CLERK 

ORDER bENYING MOTION 

Appellant has filed a motion for a 90-day extension of time to 

file the opening brief In support of the motion, counsel states that "it would 

be prudent" to conference with counsel for appellant's codefendant or read 

the opening brief in the appeal filed by the codefendant before filing the 

opening - brief in this matter. Counsel also notes that due to•his own actions, 

the relevant transcripts were only recently delivered. 

We are not convinced that counsel demonstrates good cause in 

support of the requested extension of time. This appeal has been pending 

for over 4 months. Counsel does not explain why he has not already 

conferred with counsel for appellant's codefendant. Moreover, the 

transcripts were filed in the district court on December 7, 2017. Counsel's 

failure to properly and timely request transcripts or check the district court 

docket entries does not warrant a 90-day extension of time. And we are not 

EM MEN 000088AA000118



willing to delay the briefing of this appeal so that counsel may read the 

opening brief of appellant's codefendant. Accordingly, the motion is denied. 

Appellant shall have 30 days from the date of this order to file 

and serve the opening brief and appendix. Failure to comply with this order 

may result in the•imposition of sanctions. 

It is so ORDERED. 

, C J. 

cc: 	Boley & Aldabbagh Ltd. 
Attorney General/Carson City 
Clark County District Attorney 
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CERTIFICATE OF ELECTRONIC TRANSMISSION 

 The undersigned hereby declares that on September 24, 2018, an electronic 

copy of the foregoing APPELLANT’S APPENDIX VOLUME I was sent via the 

master transmission list with the Nevada Supreme Court to the following: 

STEPHEN B. WOLFSON 
Clark County District Attorney 

 
ADAM PAUL LAXALT 
Nevada Attorney General 

 

 
______________________________ 
MATTHEW LAY, ESQ. 
Nevada Bar Identification No. 12249 
Nguyen & Lay 
400 South Fourth Street, Suite 650 
Las Vegas, Nevada 89101 
Telephone: (702) 383-3200 
Facsimile: (702) 675-8174 
E-mail: dml@lasvegasdefender.com 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
JOSE FERNANDO MONAY-PINA, ) DOCKET NUMBER: 74199 
      ) 
  Appellant,   ) 
      ) 
 vs.     ) 
      ) 
THE STATE OF NEVADA,  ) 
      ) 
  Respondent.   ) 
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MONDAY, MARCH 13, 2017 AT 12:03 P.M.   

MS. HOLTHUS:  Can we approach? 

THE COURT:  Uh-huh. 

MS. HOLTHUS:  Are we on the record? 

MR. SCHWARTZ:  Are we on? 

THE CLERK:  Yes. 

[Bench Conference Begins] 

THE COURT:  Okay. 

MS. HOLTHUS:  Do they usually short pencils, not long 

pens? 

MR. GILL:  What's that? 

MS. HOLTHUS:  Don't they usually have short pencils that 

they can't get their hands around? 

MR. GILL:  They can, there is another safety --  

MS. HOLTHUS:  I thought they're not supposed to have a 

whole pen, but -- and I would prefer -- this guy looking   

like --  

MR. GILL:  Okay.  

MS. HOLTHUS:  So I'm -- I would just have to -- he's just 

have something that he can't stab my co-counsel with. 

MR. SCHWARTZ:  Well, you're --  

MS. HOLTHUS:  Or at least can't do as much damage with. 

MR. GILL:  Okay.  

MR. SCHWARTZ:  I told Mary Kay I'd take the first shot 

though for her, if it came to that --  
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MS. HOLTHUS:  Yeah.  But invariably --  

MR. GILL:  [Indiscernible] in jail with the bar --  

MS. HOLTHUS:  -- that last time it happened to me, the 

deputy that was there left. 

MR. SCHWARTZ:  I have no preference on what he writes 

with. 

MS. HOLTHUS:  I know it's petty, but --  

THE COURT:  All right. 

MR. SCHWARTZ:  Do you want me to move? 

MR. GILL:  No objection to whatever kind of pen --  

MR. SCHWARTZ:  Do you want me to --  

MR. GILL:  -- the State wants. 

MR. SCHWARTZ:  -- to switch places with him? 

MS. HOLTHUS:  No.  They just usually --  

MR. SCHWARTZ:  Do you want me to switch places with him, 

then he can only --  

MS. HOLTHUS:  No.  They just --  

MR. SCHWARTZ:  -- stab me. 

MS. HOLTHUS:  -- usually have those golf pencils. 

THE COURT:  All right. 

MS. HOLTHUS:  Those little short ones that -- because I 

asked before why they can't. 

MR. GILL:  Thank you, Judge. 

MS. HOLTHUS:  Because they aren't supposed -- they can't 

get the leverage on it. 
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THE COURT:  I only have one. 

MR. GILL:  Sharper implement. 

THE COURT:  I do need two short ones just --  

MS. HOLTHUS:  Dull it down and then get lead poison.  I 

don't -- whatever. 

MR. SCHWARTZ:  Do you want me to move him? 

MS. HOLTHUS:  I don't want anybody getting stabbed. 

MR. SCHWARTZ:  If anyone's going to get stabbed, it'll be 

me. 

MS. HOLTHUS:  Well, I don't want you to get stabbed. 

THE COURT:  All right. 

MS. HOLTHUS:  Like I said, I've never seen -- I've always 

seen them come in with little short -- like, for miniature 

golf pencils. 

MR. GILL:  This is fine, Your Honor. 

THE COURT:  I just only have one.  Rest of them are -- 

MS. HOLTHUS:  No.  I know.  I don't know why they don't. 

THE COURT:  We'll find another one. 

MS. HOLTHUS:  Okay.  Thank you. 

[Bench Conference ends] 

[Counsel confer] 

THE COURT:  Okay.  So before we bring the jury up, I want 

to just go through a few things.  Are there any scheduling 

issues that we have that we haven't talked about?  I would 

anticipate starting at 10 tomorrow and Thursday, 9 on 

000120AA000158
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Wednesday, 9 on Friday.  I have an appointment Friday at lunch 

time, so we may take a little bit longer lunch on Friday.  I 

was going [indiscernible] unfortunately, so --  

MR. SCHWARTZ:  That's fine with the State. 

THE COURT:  [Indiscernible]. 

MR. SCHWARTZ:  That's fine with the State, Your Honor. 

MR. GILL:  Yes, Your Honor. 

THE COURT:  All right.  Mr. Boley? 

MR. BOLEY:  I'm sorry.  I didn't hear.  We were 

rearranging --  

THE COURT:  Just with respect to scheduling, and I know 

that you were -- that Mr. Gill made an appearance for both of 

you last time just so that you -- I catch you up.  

So today we'll start and go until 5-ish.  Tomorrow 

we'll start 10.  Wednesday we'll start at 8:30 or 9, depending 

on how things are going.  Thursday we'll start at 10.  Friday, 

again, 8:30 or 9, depending on how things are going.  I would 

anticipate breaking from 11:30 to about 1:30 Friday at lunch.  

It won't be longer than that. 

MR. BOLEY:  Could I ask that we take a break at 1:45 

today?  I've got one very, very brief matter to deal with in 

muni court? 

THE COURT:  All right.  Just remind me.  I'll forget. 

We do a modified Arizona selection in here, so I 

will do an initial question of all of the jurors.  Then we'll 

000121AA000159
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start with Juror Number 1, who will be seated in the top right 

seat, and I will have them introduce themselves with sort of 

the preliminary information.  They'll have a card with the 

questions on it.  They will introduce themselves.  I will ask 

questions of Juror Number 1, followed by the State, and then 

by the defense.   

Once that person has been asked all of the questions 

and passed for cause, we'll go on to Juror Number 2.  When all 

of the jurors have been passed for cause, then you will pass 

back and forth the sheet to exercise peremptory challenges.  

The sheet says very clearly that the -- or the fifth challenge 

is used for the alternate, which is in seat 21 through -- okay 

-- 21 through 24, which will be those four seats in the front 

row.   

The other four peremptory challenges can be used for 

any of the jurors in the actual jury box proper.  The Defense 

has to pool its challenges pursuant to statute. 

MR. SCHWARTZ:  Okay.  

THE COURT:  Got it? 

MR. BOLEY:  Yes.  

MR. GILL:  Got it. 

THE COURT:  Any questions about that? 

MR. BOLEY:  No, ma'am. 

THE COURT:  Please make your for-cause challenges as we 

go.  If we do pass the juror, and I -- we don't say we pass 

000122AA000160
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for cause specifically, I'm going to assume that you do not 

have a challenge -- a cause-challenge, so I don't want to get 

to the end and have somebody say, oh, I had a challenge for 

cause for Juror Number 2. 

MR. GILL:  Do you want us to voice them at the bench    

or --  

THE COURT:  Absolutely. 

MR. GILL:  Okay.  So stand up for cause --  

THE COURT:  Just ask to --  

MR. GILL:  Approach? 

THE COURT:  No.  Just stand up and ask to approach and 

then come up, and then we'll do the cause challenge up here 

because we don't need to embarrass any of the jurors or make 

things difficult for them. 

I'm going to ask if you can stay at your respective 

tables during voir dire.  Once we start the trial, I really 

don't mind if you move around a little bit.  It just makes 

voir dire go a little bit faster if everybody stays put. 

If you waive one peremptory challenge when you're 

passing the sheet back and forth, you do not waive them all.   

I record absolutely everything, so bench conferences 

are part of the record.  Please keep that in mind.  But that 

being said, sometimes there are transcription issues, so to 

have the best possible likelihood of having a good transcript, 

if you can please stand in the same place every time you come 
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up for a bench conference, I'd appreciate it.  If you happen 

to remember to say who you are, it's very strange and awkward, 

and most people don't remember, that is helpful to the person 

transcribing because the cameras don't catch your face, so the 

transcriber can't see who's talking during a bench conference 

who among the lawyers is talking. 

Also, if there is something of significance that's 

discussed during a bench conference, I generally try to make a 

note so that we can make an additional record at a break just 

in case there is an issue with transcribing the record at the 

bench conference.  If I do forget, please remind me because I 

want to make sure that anything important is in the record, 

and I just know sometimes the transcribing of the bench 

conferences is problematic. 

Can I get a list of witnesses from each side?  

Because I'll read that list when I get to that question for 

the jurors, so you don't have to when you introduce yourselves 

MR. SCHWARTZ:  Yes, Your Honor. 

THE COURT:  Yeah.  Just go ahead -- oh, do you have it 

already? 

MR. SCHWARTZ:  I have a -- our notice of witness list if 

you'd like it.  Or I could write out just kind of the ones 

we're intending on calling. 

THE COURT:  Yeah.  Either way.  Or do -- I have it on 

here, too.  I think you have first names.  That might be 

000124AA000162
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helpful just because I'm -- if you know them. 

MR. SCHWARTZ:  Okay.  

THE COURT:  And then are you -- will you have any 

additional witnesses beyond what's on the list from the State? 

MR. GILL:  No likely, Your Honor. 

MR. BOLEY:  No, Judge. 

THE COURT:  Okay.  So, Mr. Schwartz, just -- if you can 

get that to me in the next couple minutes? 

MR. SCHWARTZ:  Okay.  

THE COURT:  Then are there any stipulated exhibits? 

MR. GILL:  You know, Your Honor, I haven't had a chance 

to review them, but I know there will be if we can maybe -- 

during the break, I'll take a look --  

THE COURT:  Okay.   

MR. GILL:  -- and there -- I'm sure there will be, 

especially some of the photographs. 

MR. SCHWARTZ:  I was -- I told your clerk, I was going to 

bring in the photographs tomorrow with a numbered list that I 

had made an exhibit list and have the Defense look at it and 

see what we can stipulate to. 

MR. GILL:  There --  

THE COURT:  All right.  So --  

MR. GILL:  -- should be, Your Honor. 

THE COURT:  -- just so you know, the only items you can 

publish to the jury are admitted exhibits, anything that you 
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agree upon, or anything approved by the Court.  So you really 

don't need to ask me if you can publish it to the jury if it 

meets one of those criteria, and if it doesn't meet one of 

those criteria, it cannot be published to the jury.  Does that 

make sense? 

MR. SCHWARTZ:  Yes, Your Honor. 

THE COURT:  If you are doing a PowerPoint, you need to 

not show slides that are, in essence, an outline of your 

argument, but you do need to run by any slide that would be an 

exhibit, you know, part of a -- I guess we don't really have 

depositions here, but exhibits -- you know, quote from a 

police report, anything like that.  Anything that's not, in 

essence, an outline of your argument that would be an exhibit 

that's not admitted already.  That needs to be run by the 

other side.  I probably don't need to tell you all this.  I 

just had to mis-try a case, though, like two months ago 

because of that one.  So --  

All right.  Is there anything else we need to take 

care of outside the presence of the jury? 

MR. SCHWARTZ:  No, Your Honor.  We don't have any 

witnesses planned for today.  We were planning to open and 

start with witnesses tomorrow, if that's okay with the Court. 

THE COURT:  No.  I think we'll be lucky to get through 

getting a jury today. 

MR. BOLEY:  Does Your Honor have a --  
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THE COURT:  And we have -- oh, and I just wanted to make 

a record on this.  So I know that there is a habitual criminal 

allegation, but that does not increase the number of 

peremptory challenges. 

MR. SCHWARTZ:  Okay. 

THE COURT:  I'm just putting that on the record.  That's 

my understanding of the state of the law. 

MS. HOLTHUS:  That's mine, as well.  We were discussing 

that before.  I just did one a couple weeks ago, and it wasn't 

an issue, so -- and my understanding is because it's the 

enhancement --  

THE COURT:  I've looked up the case, and I've forgotten 

the name of the case already.  There's a case that seems to 

still be good law.  Unless --  

MR. GILL:  Does Sharon have a list of the jurors for 

either party? 

THE CLERK:  You'll bring it up [indiscernible]. 

MR. GILL:  Thank you. 

MR. SCHWARTZ:  And we did file an amended information 

this morning, Your Honor.  I -- we emailed a copy to the 

defense counsel this morning.  It's not changing any of the 

substantive charges.  It's just correcting some of the barren-

plead -- pled language that was -- always gets kind of mixed 

up, but I did inform the Defense of that. 

THE COURT:  All right.  And --  
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MR. GILL:  And he emailed it to us this morning. 

THE COURT:  -- no objection to that? 

MR. GILL:  No. 

MR. SCHWARTZ:  And, Your Honor, if I could approach?  I 

do have a list of our witnesses for you here. 

THE COURT:  Right.  Yeah.  Come on up, please. 

MR. SCHWARTZ:  I crossed out a couple. 

THE COURT:  Okay.  Great.  Thank you. 

[Counsel confer] 

THE COURT:  All right.  I also am going to remand Mr. 

Venegas to the Clark County Detention Center for the duration 

of the trial. 

MR. GILL:  I'm sorry, Your Honor?  You're going to have 

to --  

THE COURT:  Remand Mr. Venegas for the duration of the 

trial.  So, sir, you're just going to be staying here instead 

of having the prison take you back and forth every day.  As 

soon as the trial is over, then I'll have you sent back to the 

Department of Corrections. 

DEFENDANT VENEGAS:  Yes, ma'am. 

THE COURT:  All right. 

MR. GILL:  Thank you. 

THE COURT:  I think you all are stuck here today till he 

can get booked into the jail, but at least you won't have to 

come back tomorrow. 
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[Pause] 

THE MARSHAL:  They're getting lined up right now, Your 

Honor. 

THE COURT:  All right. 

[Counsel confer] 

THE MARSHAL:  Please rise for the jury.  Right up here, 

all the way to the far back seats. 

[Pause]   

THE COURT:  Everybody can go ahead and have a seat. 

[Pause] 

THE COURT:  If you want to you can stand up.  At least 

you don't have to keep standing up. 

[Designation concluded]
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TUESDAY, MARCH 14, 2017 AT 10:11 A.M. 

THE MARSHAL:  Please rise for the jury. 

[Jury In] 

THE COURT:  Ma'am, I'm going to ask if you can just scoot 

over one.  Yep.  There you go. 

UNIDENTIFIED JUROR:  Thank you. 

THE COURT:  Counsel can just go ahead and sit down. 

Okay.  Good morning, everyone. 

We are back on the record in Case Number C313118, 

State of Nevada versus Venegas and Monay-Pina. 

And let the record reflect the presence of our 

jurors, Defendants, and counsel.  10:12:55 - 10: 

[Designation concluded at 10:12 a.m., recommencing at 

10:23 a.m.] 

THE COURT:  Could I have the attorneys approach for a 

minute? 

[Bench Conference Begins] 

THE COURT:  I think to talk [indiscernible] jurors.   

Let's take a short break. 

UNIDENTIFIED SPEAKER:  Yeah. 

[Bench Conference Ends] 

THE COURT:  Folks, we're going to take just a quick -- 

the lawyers get set up for their openings.  During this break, 

you are admonished not to talk or converse among yourselves or 

with anyone else on any subject connected with this trial or 

000134AA000180
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read, watch, or listen to any report or commentary on the 

trial or any person connected with this trial by any medium of 

information, including, without limitations, newspapers, 

television, Internet, radio, or form or express any opinion on 

any subject connected with the trial until the case is finally 

submitted to you. 

So don't go too far.  It's just going to be about 

five minutes.  And, Ms. Wellman, if you could just -- where'd 

Ms. Wellman go?  There.  If you could just hang out for one 

second? 

All right. 

 THE MARSHAL:  All right.  Please rise for the jury.  

Leave your clipboard and all your items there. 

[Jury Exits] 

THE COURT:  All right.  So, Ms. Wellman, I had a note 

from the marshal that said that you let him know that you 

possibly know Mr. Monay-Pina and possibly one of the 

witnesses, but that you weren't sure? 

MS. WELLMAN:  Yes, ma'am. 

THE COURT:  Okay.  Can you just tell me about that? 

MS. WELLMAN:  I possibly could have gone to, like, middle 

school with both of them, so it's not like -- it's not going 

to affect anything at all.  I was friend with -- said that one 

person I might know in middle school, but that was, like, 

eight or nine years ago. 
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THE COURT:  Okay.  So who was it that you think that you 

know? 

MS. WELLMAN:  Cesar. 

THE COURT:  Okay.   

MR. SCHWARTZ:  That seems like Cesar probably wouldn't be 

in the same grade as she was.  He's much younger. 

MS. WELLMAN:  It's just the name sounded familiar, but I, 

like, don't know unless, like, I saw that person. 

MS. HOLTHUS:  Cesar is, like, young.  He hasn't been to 

middle school yet. 

MS. WELLMAN:  Oh.  Well, then we're good. 

THE COURT:  Okay.  And what -- Mr. Monay-Pina? 

MS. WELLMAN:  Same middle school.  Like, I had maybe a 

class with him or something. 

THE COURT:  Okay.  

MS. WELLMAN:  But never associated.  But I just wanted 

you guys to know that information. 

MR. BOLEY:  Mr. Monay-Pina went to school in California. 

THE COURT:  All right. 

MS. WELLMAN:  Then we're perfect. 

THE COURT:  All right.  Then we're good.  All right.  So 

if you want to just step out, then we'll --  

MS. WELLMAN:  Awesome.  Thank you. 

MR. SCHWARTZ:  Your Honor, if you'd like, I can give you 

a rundown of the witnesses we have scheduled to come in today. 
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THE COURT:  Sure.  That's great. 

MR. SCHWARTZ:  Mr. Richard DeCamp, officer Simmons, 

Officer Aguirre, Javier Colon, Adrianna Colon, Lizbeth Colon, 

Samantha Avina, Cesar Avina, Officer Spurling, and Adam 

Felabon, CSA. 

THE COURT:  What was the last one? 

MR. SCHWARTZ:  Felabon. 

THE COURT:  Okay.  That's today? 

MR. SCHWARTZ:  That's for today.  And then tomorrow we 

would anticipate if we got all those witnesses in tomorrow 

(sic), we would have three witnesses to complete our case 

tomorrow. 

THE COURT:  Okay. 

MR. GILL:  Your Honor, I don't know if you want us to do 

this now or when the jury's in, but we would invoke the 

exclusionary rule. 

THE COURT:  All right.  Oh, thank you.  I did not ask 

that.  Generally, I do.  Oh.  Because I hadn't gotten quite 

there yet. 

MR. GILL:  Thank you. 

THE COURT:  Right. 

MR. SCHWARTZ:  And we did talk --  

THE COURT:  So if there's anyone present who -- I might 

have like two people in here, but if there's anyone present 

who expects to be a witness in the case who isn't a party, 
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please leave the courtroom and remain available in the hallway 

until you are called to testify. 

MR. GILL:  Thank you, Your Honor. 

MR. SCHWARTZ:  And, Your Honor, we did go through the 

exhibits.  I believe all -- the majority, if not all of them, 

will be stipulated to. 

MR. GILL:  Well, we can clean that up, Judge.  The --  

THE COURT:  Yeah.  Can you tell me which ones --  

MR. SCHWARTZ:  If I can approach your clerk? 

THE COURT:  -- specifically, and I'll admit them now so 

that you have them when you're doing your opening? 

MR. SCHWARTZ:  1 through 103, Your Honor, are stipulated 

to. 

THE COURT:  1 through 103 will be admitted. 

[Plaintiff's Exhibit 1 through 103 Received] 

MR. SCHWARTZ:  And then the 104 and 105, as well, Your 

Honor.  That's all of them. 

THE COURT:  104 and 105 will also be admitted. 

[Plaintiff's Exhibit 104, 105 Received] 

THE COURT:  All right.  So much better than our last jury 

trial already.  Thank you. 

MR. SCHWARTZ:  The last thing, Your Honor, we do have two 

search warrants -- affidavits and search warrants for the 

Buccal swabs obtained in this case.  My understanding is that 

the defense are going to stipulate that the buccal swabs and 
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9 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

search warrants were performed, as well? 

MR. GILL:  Yes.  

MR. SCHWARTZ:  And that we could make these two search 

warrants Court exhibits, if that pleases the Court? 

THE COURT:  Sure.  So we'll make those Court exhibits. 

MR. SCHWARTZ:  106 and 107? 

THE COURT:  No.  They'll be Court exhibits.  They won't 

go to the jury. 

MS. HOLTHUS:  Court Exhibits 1 and 2. 

MR. GILL:  Court exhibits.  I'm sorry.  

THE COURT:  They'll just --  

MR. GILL:  Sorry. 

THE COURT:  -- Court exhibits. 

MR. SCHWARTZ:  May I approach real quick? 

THE COURT:  Yes.  

MR. SCHWARTZ:  Thank you. 

THE COURT:  All right.  Anything else we need to take 

care of? 

MR. SCHWARTZ:  Not from the State, Your Honor. 

MR. GILL:  No, Your Honor. 

THE COURT:  Mr. Gill or Mr. Boley, anything we need to 

take care of before we bring the jury back in? 

MR. BOLEY:  No, ma'am. 

MR. GILL:  No. 

THE COURT:  All right.  Jurors aren't taking us very 

000139AA000185
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seriously.  They're all dressed very nicely today. 

MR. BOLEY:  That's what I said. 

[Pause] 

THE MARSHAL:  Please rise for the jury. 

[Jury In] 

THE MARSHAL:  Please be seated. 

THE COURT:  Back on the record in Case Number C3 -- 3 -- 

C3 -- there we go.  I started with the wrong number.  C313118, 

State of Nevada versus Venegas and Monay-Pina.   

Let the record reflect the presence of all the 

jurors, Defendants, and counsel. 

Right.  And are we ready, Mr. Schwartz? 

MR. SCHWARTZ:  May I proceed, Your Honor? 

THE COURT:  Go ahead. 

MR. SCHWARTZ:  On January 12th, 2016, the Defendants, 

Casimiro Venegas and Jose Monay-Pina, victimized two different 

groups of people within 30 minutes of each other.  They first 

went to 7-Eleven located at 5700 West Charleston.  They went 

inside, and they robbed the store clerk, Richard DeCamp.  They 

robbed him at gunpoint.  Richard handed over approximately 

$140 in cash. 

Now, ladies and gentlemen, the evidence will show 

that the Defendants were wearing cloth face masks.  They were 

wearing big-hooded coats covering their heads, and they both 

had black guns.  Mr. Venegas also had red gloves on.  Mr. 
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Monay-Pina had black gloves and blue shoes. 

Now, after they robbed 7-Eleven, they went 

approximately one mile down the road to 504 Brush Street.  

Inside 504 Brush Street, Javier Colon was sleeping.  His 

sister, Adriana, and her three children were sleeping.  Both 

the Defendants broke into Javier's room and started attacking 

him, beating him, pistol whipping him, robbing him.  Took his 

wallet and some collectible knives and other items that he 

had. 

They also picked up an axe and started swinging it 

at him, hitting him with it.  Swinging at his head.  Javier is 

going to tell you that he just barely got his hand up to 

protect his head from being by the axe. 

Now, at this time, Andriana was awoken by Javier's 

screams for help, and she yelled in to the Defendants to stop.  

And in response, they pointed the guns at her and threatened 

to kill her and her children if she called 9-1-1. 

Fortunately one of the kids did call 9-1-1, and the 

police arrived a short time later, which caused the Defendants 

to flee into the neighbor's yard at 510 Brush Street, which is 

where they were eventually apprehended two houses down. 

Now, when Mr. Casimiro Venegas was apprehended, he 

was hiding under a shed.  And in that vicinity, officers found 

two black handguns.  Ended up being BB guns.  They also found 

a collectible knife.  They found a face -- cloth face mask, 

000141AA000187
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and they found bright red gloves. 

On the other side of the yard, Jose Monay-Pina was 

apprehended.  He was hiding in some bushes, in fact.  Officers 

located, again, a cloth face mask in that area, a black glove, 

another black handgun, BB gun, collectible knife, $140 in 

cash.  Also, Javier Colon's wallet. 

Ladies and gentlemen, the Defendants have been 

charged with robbing Javier Colon, robbing Richard DeCamp, 

trying to kill Javier Colon, and threatening to kill Adriana 

and her children.  And at the conclusion of this trial, myself 

and Ms. Holthus are going to ask you to find them guilty for 

all the charges. 

Thank you. 

THE COURT:  Thank you.  Mr. Gill? 

MR. GILL:  Thank you, Your Honor. 

Ladies and gentlemen of the jury, we do want to, on 

behalf of Mr. Venegas, Mr. Boley, and Mr. Monay-Pina, we want 

to thank you for your patience yesterday and returning today 

to listen to this case. 

What I'm going to ask you to do is -- and the State 

often does this, and they try to make everything sound as 

simple as possible, and everything in the State's mind is just 

going to be as simple as that. 

What I'm going to ask is that you pay attention as I 

know you will, but to pay attention to biases and reasons why 

000142AA000188
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witnesses -- and it's your job to test their credibility and 

test -- you know, you're going to be able to view them and 

really decide whether or not you believe what they're telling 

you.  And we're asking that you do that, and you take your 

jobs very seriously this week and really listen to what comes 

out during this trial.  Because ultimately I'm going to get up 

here one more time when it's all over, and the State's going 

to get up two more times when it's all over because it is 

their burden, but I'm going to get up here again at the end, 

Mr. Boley will get up here again at the end, and we're going 

to ask you to return not guilty verdicts, and it's going to be 

based on the evidence or lack of evidence that the State 

presents. 

So what I'm asking you for this week, I don't think 

that we'll be here past Friday.  I know the NCAA tournament 

starts, and it's St. Patrick's Day, but we're not going to be 

here over the weekend or anything like that, so for this short 

time that we're here this week, we are asking that you give 

this case your whole attention; you give Mr. Venegas, Mr. 

Monay-Pina, the fair shake that they deserve. 

So with that, you know, I'll have one more 

opportunity to speak to all of you at the end of the case, but 

we are at the end of the case going to ask that you return not 

guilty verdicts as to both. 

Thank you. 
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THE COURT:  Mr. Boley? 

MR. BOLEY:  Yes, ma'am. 

Ladies and gentlemen, over the next few days I'll 

try not to be duplicative because we do have two co-Defendants 

in this case represented by separate counsel. 

So, you know, I'd ask you to consider all the things 

that Mr. Gill asked you to consider.  However, as these 

witnesses testify and as the State presents its evidence, I 

want you to listen to each piece of the evidence and give each 

Defendant a separate burden because these two are separate 

individuals, and they're accused of committing a crime 

together.  What does that mean?  Each witness that saw 

something will describe an identification of each person, and 

I want you to pay attention to the details of those 

identifications, each one, and consider them separately. 

Of course, just like Mr. Gill, I'd ask that you stay 

engaged, and we thank you for your service as jurors in this 

case, and we'll try to make this as painless and not 

duplicative as possible. 

Thank you. 

THE COURT:  Okay.  State, please call your first witness. 

MS. HOLTHUS:  Richard DeCamp. 

[Pause] 

MR. SCHWARTZ:  Your Honor, may I approach real quick? 

THE COURT:  Absolutely.  Hang on just a second, sir. 
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Please raise your right hand to be sworn. 

RICHARD DECAMP, PLAINTIFF'S WITNESS, SWORN 

THE CLERK:  Thank you. 

THE COURT:  Good morning, sir.  Go ahead and have a seat. 

THE WITNESS:  Thank you. 

THE COURT:  Could you please state your name and then 

spell it for the record? 

THE WITNESS:  Richard DeCamp, R-I-C-H-A-R-D D-E capital 

C-A-M-P. 

THE COURT:  Thank you, sir. 

DIRECT EXAMINATION 

BY MS. HOLTHUS: 

Q Richard, where do you work? 

A 7-Eleven. 

Q Which one? 

A Or right now I work the 4950 West Charleston 

Boulevard. 

Q How long have you been working at 7-Elevens? 

A About four years. 

Q Back in January of 2015, were you working at the 

5700 West Charleston --  

A Yes.  

Q -- location?  And is that in Clark County, Nevada? 

A Yes.  

Q How long had you been at that location? 

000145AA000191
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A Over -- a little over a year, year and a half. 

Q What shift did you work? 

A Graveyard. 

Q What --  

A 10 to 6. 

Q I'm sorry? 

A 10 to 6, graveyard shift. 

Q 10 p.m. to 6 a.m.? 

A Yeah.  

Q Is that still the shift you work now? 

A Yeah.  

Q In fact, did you work last night until 6 a.m.? 

A Yes.  

Q And we dragged you out of bed to come down here this 

morning; is that right? 

A Yes.  

MS. HOLTHUS:  Court's indulgence. 

BY MS. HOLTHUS: 

Q Richard, I think I misspoke.  I said 2015, but we're 

talking about January of 2016; is that right? 

A Right. 

Q On January 12th of 2016, you were working grave? 

A Yes.  

Q Did something happen that causes you to come to 

court today? 

000146AA000192



17 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

A Yeah.  Like right around 3 o'clock in the morning I 

got -- these two guys came in the door with -- they have their 

mask and covered up, and all you could see was eyes.  It was a 

tall guy and a little short guy. 

Q Was there --  

A Then they asked me for all -- all the money. 

Q Was there anybody in the store when they came in? 

A No. 

Q It was just you? 

A Just me. 

Q Is that -- are you the only one that works grave   

or --  

A Yes.  

Q So what happened then? 

A Then they asked me for -- for the money, then I -- I 

gave it to them.  Then they asked me -- well, for the second 

register, so I went over there and gave that to them, too. 

Q When you say "they" asked you, you said there was a 

taller one and a shorter one? 

A Yeah.  They both had guns. 

Q Did one versus the other do most of the talking? 

A The taller guy was the one that was kind of giving 

the instructions. 

Q What about build-wise?  Was one --  

A One was a little taller and pretty well built -- 

000147AA000193
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pretty good built.  The other one was short and a little bit 

skinnier. 

Q Do you know approximately how much money you gave 

them out of register one, the first register? 

A No.  I -- I never keep a lot of money, so somebody 

told me it was hundred and some odd dollars.  I can't   

believe -- I can't believe that, but apparently it was.  I 

don't know. 

Q Okay.  When you say you "don't usually keep a lot of 

money in there", so what do you try to keep the drawer at? 

A Well, I don't -- first of all, I don't keep no 20s.  

Second of all, I don't -- I try to keep less than ten fives. 

Q Well, why do you keep no 20s? 

A Because just in case you get robbed. 

Q So what do you do when you take in 20s? 

A I drop it in the safe. 

Q Is that something that you can put stuff in, but you 

can't get out? 

A Yeah.  Right. 

Q So no matter what, if somebody came in to rob you 

and held a gun to you, you couldn't access the money in that 

safe? 

A No. 

Q Do you know how much money came out of the second 

register? 
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A There wasn't that much in there either.  I mean I 

don't even use that register. 

Q So what is "not that much"? 

A Thirty-some dollars, I think it is. 

Q Okay.  So you're -- you think about a hundred in the 

first, and maybe 30 in the second? 

A No.  I -- I read in the newspaper there was a 

hundred-some dollars --  

MR. GILL:  Objection, Your Honor. 

THE WITNESS:  -- but I -- I -- I didn't think --  

THE COURT:  Sustained. 

THE WITNESS:  -- there was that much in there. 

BY MS. HOLTHUS: 

Q And I want to know what you believe there to have 

been in there, not what you read somewhere else, but of your 

own --  

A Oh. 

Q -- personal knowledge. 

A I thought there was only like 30, $40 in there. 

Q Okay.  What -- did you tell the police how much 

money you thought was in there? 

A No.  They didn't ask. 

Q So what happened then?  You gave them the money out 

of the second register.  Can you kind of describe the 

interaction between you? 
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A Well, when they pointed the guns at me, I just gave 

them the money, and then they told me to lay on the floor and 

don't -- don't until -- until they're gone, and that's what I 

did. 

Q After you gave them the money from the first 

register, did they specifically talk about the second 

register?  And, again, they -- if you can recall which one was 

saying what, that would help.  If you can't --  

A The taller guy was the one that was doing all the 

talking.  The little short guy wasn't doing any talking. 

Q So after you gave them the money from the first 

register, what did the -- what did --  

A That's when they asked for the second register. 

Q And when you say "they", you're talking about the --  

A The -- the -- the tall guy. 

Q Okay.  And what did he say about the second 

register? 

A Huh?  He said --  

Q What did he say? 

A -- he said give me the money out of the second 

register, so I did. 

Q Did he tell you how to give it to him or anything 

else? 

A No. 

Q Okay.  Did they, at some point -- did he, at some 

000150AA000196
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point, tell you not to throw it? 

A Yeah.  

Q Tell me about that. 

A Because I threw some of the -- the -- some singles, 

I threw on the floor, and he said don't throw it at me. 

Q Were you frightened? 

A Yes.  

Q So then what happened after that?  You gave them 

money from both registers? 

A Yeah.  

Q What about from your own person?  Your own person? 

A He asked me for my wallet, and I showed him my 

wallet was empty. 

Q Okay.  

A So --  

Q But they didn't --  

A Can't --  

Q -- take that. 

A -- can't get blood out of a turnip.  

Q So they took the money from the two registers, and 

then they left together? 

A Yeah.  

Q And what did you do? 

A I -- I called 9-1-1, and I called my boss, and then 

I called the owner of the store. 
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Q And I think you indicated earlier that they told you 

to get down on the floor? 

A Yeah.  

Q And did you? 

A Yeah.  

Q How long did you stay on the floor? 

A Just for a couple of minutes.  I -- they were out of 

sight.  They didn't take that long. 

Q And so as soon as you got up, did you lock the door? 

A Yeah.  

Q And then you called 9-1-1 first? 

A Yeah.  Then I called the manager, and then I called 

the owner of the store. 

Q And who arrived? 

A The -- the cops arrived first.  I mean it wasn't -- 

it wasn't that long before the cops arrived. 

Q Okay.  "That long", seconds, minutes? 

A No more than ten minutes. 

Q Okay.  And what happened when the police came? 

A The police, they -- they started asking me questions 

and then stuff like that, and then -- then one of the younger 

cops asked me to come take a look at this guy that's down the 

street, and so -- so I did. 

Q How long after? 

A Oh, it was -- they -- they were pretty well into the 
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invest -- investigation before this younger cop came up and 

asked me to take a ride down -- down the street. 

Q Are we talking --  

A Maybe ten, 15 minutes. 

Q Okay.  After the -- you -- they left? 

A Yeah.  Because they were -- they were there for 

awhile. 

Q So how far down the street did you go? 

A Oh, it was about nine blocks, eight or nine    

blocks --  

Q Approximately --  

A -- give or take. 

Q Pretty close? 

A Yeah.  It was close. 

Q And when you got there, what did you see? 

A They asked me if that's the jacket that guy had on, 

and I said that looks like the jacket the guy was wearing that 

robbed me. 

Q How many guys did you see? 

A They only showed me one.  I mean that -- there was a 

whole scene down there, but, no, I only saw one.  The one that 

stood out. 

Q And what did they specifically ask you?  Did -- what 

did they tell you? 

A They just said take a look at him and see if that's 

000153AA000199
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the same jacket, and I said, yeah, that's the same jacket. 

Q Did they read to you from a sheet of paper with 

instructions what was going to happen? 

A Yeah.  I don't remember the instructions.  I   

wasn't -- I -- I get real -- I get really nervous when --    

at -- at that point.  I haven't calmed down yet. 

MS. HOLTHUS:  Can I get this marked State's next, please?  

7? 

[Pause] 

BY MS. HOLTHUS: 

Q Richard, I'm showing what we've had marked as 

State's Proposed Exhibit 106 and ask you to take a look at 

that and see if you recognize it. 

A Oh.  I didn't bring my glasses.  Yeah.  That's the 

clothing match the suspects.  Yeah.  That's the -- yeah.  

That's the signed statement that I signed. 

Q Okay.  And is this -- was this top portion read to 

you prior to your signing here? 

A Yeah.  I -- yeah. 

MS. HOLTHUS:  I'd move to admit State's Proposed 106. 

MR. GILL:  No objection. 

MR. BOLEY:  No objection. 

THE COURT:  106 will be admitted. 

[Plaintiff's Exhibit 106 Received] 

BY MS. HOLTHUS: 
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Q So basically in this exhibit, they told you they 

were going to show you a person that's being detained that may 

or may not be the person, and just take a look and see what 

you think? 

A Yeah.  

Q And then it's at that point that you indicated that 

the clothing matched the suspect, but you couldn't identify by 

face because the face was covered during the robbery? 

A Right.  Exactly. 

Q Richard, I want to just kind of go through State's 

Proposed Exhibit -- well, not proposed.  It was actually in by 

stipulation, photos 1 through 8.  Okay? 

A Okay.  

Q I'm going to ask if you can tell me if you recognize 

it and what it is? 

A Front of the store. 

MS. HOLTHUS:  Is it -- can I turn it?     

THE COURT:  Can you do me a favor?  And can you tap on 

the bottom, left or the right?  I just want to make that --  

THE CLERK:  It's not working. 

MS. HOLTHUS:  The tapper's not working --  

THE COURT:  It's not working? 

MS. HOLTHUS:  -- Judge.  We were trying it earlier. 

MR. SCHWARTZ:  Do you know how to make it long ways? 

[Pause] 
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BY MS. HOLTHUS: 

Q Okay.  This is front of the store --  

A Yes.  

Q -- 5700? 

A Yeah.  

Q Would this be the door that they came in? 

A Yeah.  

Q And now State's Exhibit 2.  Can you get your 

bearings on that?  Do you know where this is? 

A Yeah.  

Q Can you indicate on there where you would have been 

standing when the individuals came in? 

A I was back there in the back. 

MS. HOLTHUS:  Is it working to mark on it or no? 

THE CLERK:  Try it. 

MS. HOLTHUS:  Of course if we mark on it, though, we 

can't mark off it, can we? 

THE CLERK:  No. 

THE COURT:  Uh-uh. 

BY MS. HOLTHUS: 

Q All right.  Back here? 

A Back in that area. 

Q Right here? 

A Yeah.  

Q Okay.  
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THE COURT:  Could you describe that just a little bit 

better for the record? 

MS. HOLTHUS:  I'm sorry.  I'm indicating in the back 

upper right corner --  

THE WITNESS:  Yeah.  I was working --  

MS. HOLTHUS:  -- of the photo --  

THE WITNESS:  -- back there.  I was doing something. 

BY MS. HOLTHUS: 

Q And this over here to the right, what's right here? 

A The register is right there. 

Q Is this ultimately where you came to hand out the 

money? 

A Yeah.  I heard the bell, and that's when I heard --  

MR. GILL:  Objection, Your Honor. 

THE COURT:  Hang on, sir.  Just wait until she asks you a 

question. 

THE WITNESS:  Okay. 

BY MS. HOLTHUS: 

Q You wanted to say something about the bell.  What 

about the bell? 

A Well, the thing that tells you there's somebody in 

the store.  That's when I came to the front. 

Q So there's a bell on the door --  

A Yeah.  

Q -- to let you know?  Is that the reason it's there 
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to alert you that someone's coming --  

A Yeah.  

Q -- into the store?  State's Exhibit 3.  That's just 

another angle; is that right? 

A Right. 

Q These doors, again, are the doors where the 

individuals came in? 

A Yes.  

Q These -- this is the register that you were standing 

over here on that counter? 

A Yeah.  

Q Those are the $2 that were left on the floor after 

they left; is that right? 

A Yes.  

Q And that was Exhibit 4.  State's Exhibit 5.  What's 

that? 

A That's the front of the register. 

Q And I'm going to kind of put these -- is this 

register 2 and this is register 1? 

A Yeah.  

Q So this is the first one you went to in State's 

Exhibit --  

A Yeah.  That's right. 

Q -- 6 and State's Exhibit 5 would be the second 

register? 
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A Right.  See that black spot?   

MR. GILL:  Objection, Your Honor.  Nonresponsive. 

BY MS. HOLTHUS: 

Q Is there something --  

THE COURT:  Objection sustained. 

BY MS. HOLTHUS: 

Q -- there? 

A That's where -- that's where --  

MR. GILL:  Same objection, Your Honor. 

THE WITNESS:  -- that's where we --  

THE COURT:  She asked a question. 

THE WITNESS:  -- that's where we drop the money. 

BY MS. HOLTHUS: 

Q Which black spot? 

A The black in front of the register.  That's --  

Q This? 

A That -- that goes to the safe. 

Q This does? 

A Yeah.  

Q And it's a one-way in --  

A Yeah.  

Q -- only? 

A Yeah.  

Q And State's Exhibit 7.  This is kind of just a 

pulled-back view showing both the registers.  Now, is this a 
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third register? 

A No. 

Q What's this?  There's three monitors. 

A There's a monitor there. 

Q This is the middle --  

A That's for the machines -- slot machines. 

Q So you're able to watch the slot machines from this 

middle screen? 

A No.  That's -- that -- this -- they have two 

different payoffs.  I -- I mean I have -- they have payoffs.  

That machine will pay them off. 

Q I see.  If somebody hits something? 

A Yeah.  

Q And then last, is that you that night? 

A Yeah.  

Q Not looking too happy. 

MR. GILL:  Objection, Your Honor. 

THE COURT:  Sustained. 

MS. HOLTHUS:  And for the record, that was State's 

Exhibit 8. 

BY MS. HOLTHUS: 

Q Oh, Richard, you had an opportunity to review 

security tape in this case; is that correct? 

A Yes.  

Q And did you recognize yourself in the red shirt that 
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we saw --  

A Yeah.  

Q -- you wearing in the picture.  Did you, in fact -- 

I'm showing you State's Exhibit 104.  Did you write your 

initials there? 

A Yes.  

MS. HOLTHUS:  Judge, we're going to go ahead and publish 

this. 

THE COURT:  All right. 

MR. SCHWARTZ:  Could we please switch over to the 

computer? 

THE WITNESS:  Huh? 

THE COURT:  Go ahead. 

MR. SCHWARTZ:  Thank you. 

[Pause] 

MS. HOLTHUS:  And, Judge, for the record, we're going to 

first play File 147. 

[Video being played] 

BY MS. HOLTHUS: 

Q Okay.  Richard, this is -- what are we looking at 

this angle?  I guess it's self-explanatory, isn't it?  

Is that you in the back in the red? 

A Yeah.  

Q And just before we go on to the next one, this is 

where you're describing one is larger, one is smaller, 

000161AA000207
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correct? 

A Yeah.  

MS. HOLTHUS:  And we're going to play 148. 

[Video being played] 

BY MS. HOLTHUS: 

Q Place where there's different cameras getting 

different angles at all times, correct? 

A Right. 

Q Now, this is after -- this as you're calling 9-1-1? 

A Yes.  

MS. HOLTHUS:  106. 

[Video being played] 

BY MS. HOLTHUS: 

Q These are the doors, obviously.  Do you recognize 

the clothing there, at least?  The big brown coat --  

A Big brown coat. 

Q -- and the red gloves?  Did you see that customer 

try to come in? 

A There must have been a customer.  I didn't see that 

customer. 

MS. HOLTHUS:  107. 

[Video being played] 

MS. HOLTHUS:  Now with this overhead angle, 127. 

[Video being played] 

BY MS. HOLTHUS: 
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Q You're just handing the money to the smaller guy? 

A Yeah.  

Q And that's you on the ground like you were told? 

A Yeah.  

Q And then at that point, you call 9-1-1. 

MS. HOLTHUS:  Judge, we're going to go ahead and publish 

the 9-1-1 tape admitted by stipulation. 

[9-1-1 call being played] 

MS. HOLTHUS:  And with that, we'll pass the witness. 

THE COURT:  Mr. Gill? 

MR. GILL:  Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. GILL: 

Q All right.  Mr. DeCamp, you had a chance that night, 

and we saw the video of everything, and you obviously lived 

it, but you described both of their coats on the 9-1-1 tape.  

Do you remember that or you just heard it? 

A Yeah.  

Q And how did you describe the coats? 

A Dark, dark --  

Q Dark coats? 

A -- coats, and they had -- the clothing was dark, 

too. 

Q I'm sorry? 

A Their clothing was dark, too.  And it wasn't a 
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hoodie, it was --  

Q And that was the description you gave? 

A Yeah.  

Q Not hoodies and -- but something that had a hood; is 

that right? 

A Yeah.  

Q And you also remembering testifying in this case 

previously? 

A Yes.  

Q And it was last year at some point, correct? 

A Yeah.  

Q And you may not recall me.  I was not the attorney 

present, but you do recall testifying, correct? 

A Yes.  

Q And do you recall describing the coats then? 

A Yeah.  

Q And it was a very similar description, correct? 

A Right. 

Q Dark coats.  I think back then you maybe said they 

were brown; is that --  

A Yeah.  

Q And you had also testified -- well, you did testify 

today that you showed them your wallet, correct? 

A Yeah.  

Q Do we see that on the video? 
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A Yeah.  You saw it on the video --  

Q Okay.  Is that --  

A -- at the first register. 

Q The first register? 

A Yeah.  

Q And if I could get those? 

MR. GILL:  Do you still have those or did you guys put 

them back?  1 through --  

MS. HOLTHUS:  The pictures were up there. 

MR. SCHWARTZ:  The stills?  Yeah.  They're up there. 

MR. GILL:  Court's indulgence. 

BY MR. GILL: 

Q So, Richard, Ms. Holthus had gone over some photos 

with you.  I'm just going to get one that shows the registers, 

and that's State's 7.  I'm going to show that to you. 

You had stated that this is a -- for the record, 

this is a photograph from behind the cash registers where the 

employees would stand, correct? 

A Yeah.  

Q So this is where you get your work done, and there's 

three monitors, correct? 

A Right. 

Q There's a left, middle, and a right monitor.  Right 

being kind of the closest to the person [indiscernible], 

correct? 
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A Right. 

Q So -- and monitor -- or excuse me.  Cash register 

one is farthest to the left in this photograph. 

A Right. 

Q And then you had mentioned that the middle monitor 

is for the slot machines, and we can see those in the back 

there. 

A Yeah.  

Q And then cash register two is the far right. 

A Right. 

Q So you -- your testimony is you pulled out your 

wallet --  

A Yeah.  I showed it to them. 

Q And there's nothing in it, correct? 

A Nothing in it. 

Q And that was after cash register one was emptied? 

A Yeah.  

Q And you emptied it, correct? 

A Right. 

Q Now -- and on the 9-1-1 tape, you described more of 

their clothing, correct? 

A Right. 

Q And that was their gloves, correct? 

A Right. 

Q And you described those as black gloves, correct? 

000166AA000212
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A Yeah.  

Q And then did they ask you to describe the weapons on 

that 9-1-1 tape? 

A Yeah.  And I said I thought it was a .45.  I had no 

idea what a weapon --  

Q Okay.  So to clarify, on the -- if you said on the 

9-1-1 tape you thought it was a .45, you weren't exactly sure. 

A No. 

Q But you knew it was some sort of firearm. 

A Yeah.  

Q Is that fair? 

A Right. 

Q Just not the caliber. 

A No. 

Q Now, you described the show-up when Ms. Holthus was 

asking you questions.  A show-up is when the younger cop took 

you about a mile away, you --   

A Right. 

Q Or eight, nine blocks away.  Now, you -- and I wrote 

down some of your quotes.  One was looked like the same 

jacket, correct? 

A Looks like the same jacket.  Yeah.  

Q Right.  And that you were really nervous. 

A Yeah.  

Q Still kind of -- and we heard some of that 
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nervousness on the 9-1-1 tape.  You're still kind of nervous 

because it was ten or 15 minutes later? 

A Yeah.  

Q So the cops took you.  Did they have a person in the 

jacket?  I'm not asking which person or who, but did they have 

somebody in a jacket or did they show you a jacket? 

A No.  They showed -- there was -- there was a person 

in the jacket. 

Q Okay.  And your description was it looks like the 

same jacket. 

A Yeah.  It looks like the same jacket. 

Q Okay.  And I think Ms. Holthus made the point that 

you weren't able to ID the faces.  They were covered --  

A No. 

Q -- correct? 

A Right. 

MR. GILL:  Court's brief indulgence. 

Nothing further, Your Honor.  Thank you. 

THE COURT:  All right.  Mr. Boley? 

MR. BOLEY:  Nothing further. 

THE COURT:  All right.   

MS. HOLTHUS:  Nothing else, Judge. 

THE COURT:  All right.  Sir, you're free to leave. 

THE WITNESS:  Thank you. 

 THE MARSHAL:  Your Honor?  Judge, I think there's a 

000168AA000214
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question. 

THE COURT:  Oh, I'm sorry.  Sir?  Hang on just a second.  

The jurors might have a couple questions for you. 

THE WITNESS:  Okay.  

THE COURT:  I forgot to ask them.  We have questions from 

the jury.  Counsel approach.  So sorry. 

Make sure you fill out the top and don't write in my 

space. 

[Bench Conference Begins] 

UNIDENTIFIED SPEAKER:  A couple questions. 

UNIDENTIFIED SPEAKER:  You had to know we would have jury 

questions with this bunch. 

THE COURT:  I need my space.  [Indiscernible]. 

MR. SCHWARTZ:  That's brilliant.  Yes.  That's the exact 

crime scene was it by car or foot?  He's not going to know 

that.. 

MR. GILL:  No foundation [indiscernible]. 

MR. SCHWARTZ:  And you covered this with him when you 

gave [indiscernible]. 

MS. HOLTHUS:  [Indiscernible]. 

MR. GILL:  [Indiscernible]. 

MR. SCHWARTZ:  I'm so sorry.  I'm so sorry. 

MR. GILL:  [Indiscernible]. 

MS. HOLTHUS:  I never had anything end up like that. 

MR. SCHWARTZ:  These are okay. 
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MS. HOLTHUS:  I've never ever had that happen before.  

[Indiscernible]? 

MR. GILL:  No.  I mean it says something about where the 

jury's head is. 

MS. HOLTHUS:  And they haven't seen anything yet. 

THE COURT:  [Indiscernible]. 

MR. GILL:  No.  I misread it.  I apologize. 

THE COURT:  [Indiscernible]. 

MR. GILL:  I'm good with both of them. 

MS. HOLTHUS:  I think you need to lay the foundation. 

MR. GILL:  Sorry.  I misread it. 

[Bench Conference Ends] 

THE COURT:  Sir, we're going to get you out of here real 

soon.  I just have a couple questions. 

So I'm going to ask you a question, and you're going 

to want to look at me and answer like you are right now.  I'd 

ask you to look at the jury when you answer so they can hear 

you, okay? 

So what was the exact time it took for the witness 

to get to the next crime scene?  Was it by car or foot? 

So when they took you from the store to the next 

place, how long did it take, and was it by car or foot? 

THE WITNESS:  It was -- it was by -- it was by car, and I 

probably could have walked there, so it wasn't -- it wasn't 

that far away. 
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MR. GILL:  Your Honor, if I --  

THE COURT:  Hang on a second.  I'll let you ask a follow-

up when I'm done. 

If the second person didn't talk, how did you know 

it was male?  And if the face/body was covered, how did you 

know it was male? 

THE WITNESS:  I -- I just knew by the belt that it was 

male. 

THE COURT:  Okay.  Any follow-up from the State? 

REDIRECT EXAMINATION 

BY MS. HOLTHUS: 

Q No.  I think one of the things that -- the question 

was do you know the exact time it was that you were taken to 

the show-up to identify that guy? 

A Not the exact time.  No. 

Q But sometime after you --  

A Yes.  

Q -- called 9-1-1? 

MS. HOLTHUS:  That's all. 

THE COURT:  Mr. Gill? 

MR. GILL:  Thank you, Your Honor.  Just very briefly. 

RECROSS-EXAMINATION 

BY MR. GILL: 

Q And I think, Mr. DeCamp, you had said the cops 

arrived to 7-Eleven within about ten minutes? 
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A Yes.  

Q And then ten or 15 minutes later you took that   

ride --  

A Yes.  

Q -- is that correct? 

A Right. 

MR. GILL:  Nothing further, Your Honor.  Thank you. 

THE COURT:  Mr. Boley, anything? 

RECROSS-EXAMINATION 

BY MR. BOLEY: 

Q Just to clarify.  You took that ride in a police 

car? 

A Yes.  

Q And I know you just received a question about 

whether or not the smaller person was male.  You described 

them as thinner and shorter, right?  So that could have been a 

slight built female. 

A Possible.  Anything's possible. 

THE COURT:  Okay.  Anything else?  No? 

Thank you, sir.  You're now free to go. 

THE WITNESS:  Thank you. 

THE COURT:  State, please call your next witness. 

MR. SCHWARTZ:  And, Your Honor, the State's going to call 

Officer Simmons. 

 MR. DECAMP:  You all have a nice day. 
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MR. SCHWARTZ:  Thanks, Richard. 

THE COURT:  Please, sir, if you'll stand up and raise 

your right hand? 

 MR. SIMMONS:  I'm sorry. 

THE COURT:  The clerk's going to swear you in. 

 MR. SIMMONS:  I'm sorry? 

THE COURT:  The clerk's going to swear you in. 

 MR. SIMMONS:  Okay.  

ISAIAH SIMMONS, PLAINTIFF'S WITNESS, SWORN 

THE COURT:  Why don't you be seated. 

THE WITNESS:  Thank you. 

THE COURT:  Good morning. 

THE WITNESS:  Good morning, Judge. 

THE COURT:  Would you state your name and then spell it 

for the record? 

THE WITNESS:  Yes.  Isaiah Simmons, I-S-A-I-A-H S-I-M-M-

O-N-S. 

THE COURT:  Thank you. 

MR. SCHWARTZ:  May I proceed? 

THE COURT:  Uh-huh. 

MR. SCHWARTZ:  Thank you. 

DIRECT EXAMINATION 

BY MR. SCHWARTZ: 

Q Sir, how are you employed? 

A LVMPD. 
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Q And how long have you been with Metro? 

A Approximately three years. 

Q And in those three years, have you been working 

patrol? 

A Yes, sir. 

Q Okay.  I want to direct your attention to January 

12th, 2016.  Did you have occasion to respond to a 7-Eleven at 

5700 West Charleston? 

A That's affirm [sic throughout]. 

Q And that's here in Clark County? 

A Yes.  

Q Thank you.  Do you recall the nature of that call 

when you responded? 

A Yes.  It was a robbery call.  When I responded, the 

suspects were already gone.  As soon as I arrived, I spoke 

with the victim, collected suspect information, broadcast it 

over the radio, secured the scene, and got him started on 

voluntary statement. 

Q And was the victim that you spoke to there a Richard 

DeCamp? 

A That's correct.  

Q And do you recall the time you responded to this 

location? 

A I don't -- I don't remember the exact time.  No. 

Q Would looking at the CAD printout refresh your 

000174AA000220



45 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

recollection as to when you would have responded? 

A Yes.  

MR. SCHWARTZ:  May I approach, Your Honor? 

THE COURT:  Yes.  

BY MR. SCHWARTZ: 

Q Sir, I'm showing you a CAD log.  Can you tell me -- 

look at that, and if it -- look up when you're done, and let 

me know if that did, in fact, refresh your recollection as to 

when you responded. 

A Yes, it did.  Approximately 3:50 in the morning. 

Q And a CAD log is just something that kind of keeps 

track of where different officers are and when they respond to 

a call, for instance? 

A Correct.  

Q You spoke to Richard, and you said you got him 

started on a statement.  Did he give you a written, voluntary 

statement? 

A Yes.  

Q Okay.  What was his demeanor like when you were 

speaking to him? 

A He was very frightened; took him awhile to calm 

down.  He was shaking, wanted to call his wife and let her 

know what happened.  She was -- he was pretty scared. 

Q And you mentioned that you secured the scene, as 

well.  Did you have a chance to look at the surveillance 
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video? 

A I did. 

Q Okay.  And do you recall documenting in your report 

how much money was taken that night? 

A Yes, sir.  I believe, if I remember correctly, $139. 

Q And after you, you know, looked at the surveillance 

video, spoke to Mr. DeCamp, did you -- what did you do after 

that? 

A After I spoke with Mr. DeCamp, I spoke with a couple 

units that were arriving, and I told them the suspect 

description, put up crime scene tape so no one else could 

enter in the building, and then started getting on the -- on 

the report. 

Q Do you recall the suspect description that you 

relayed to officers? 

A I -- I don't remember it a hundred percent.  

Vaguely, I know it was two Hispanic males that enter in the 

building brandishing large firearms, dark clothing, gloves, 

masks.  One had a puffy jacket.  I don't recall the color 

without looking at the report. 

Q Okay.  Did you subsequently learn later that morning 

that a potential suspect could be in custody? 

A Yes.  

Q And tell me about that. 

A While I was at the call at 7-Eleven, we had another 
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alert tone come out of another dangerous call around the 

corner.  Units responded.  I'm not really sure exactly how it 

went down because I wasn't there. 

Q Right. 

A They had a -- two suspects in custody, and we did a 

show-up, and Mr. DeCamp was able to identify those as people 

coming into the store. 

Q So if I understand you correctly, while you're at 7-

Eleven, another call for police response came out --  

A Correct.  

Q -- and it was in the same area? 

A It -- correct.  It was a -- it wasn't, like, a block 

down, but it was literally each -- it was in walking distance.  

You could've got there pretty quickly. 

Q And officers there -- and based on what happened 

there, you took Mr. DeCamp over to that scene to see if he 

could possibly identify someone there as the people who robbed 

him? 

A Correct.  

Q And that's what you called a show-up, I believe, 

right? 

A Yes, sir. 

Q And tell me about the show-up. 

A A show-up form is what we do with Metro when we have 

a possible suspect in custody that matches a description of a 

000177AA000223
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certain crime.  We have them fill out the -- the sheet, and 

then if they can identify the suspect, they tell us in their 

own words that yes, it is, or no, it's not. 

MR. SCHWARTZ:  Could I approach your clerk, Your Honor? 

THE COURT:  Uh-huh. 

MR. SCHWARTZ:  Thank you. 

BY MR. SCHWARTZ: 

Q And do you have what's called "Officer Show-up 

Witness Instruction Form" that you give the witness? 

A Yes.  

Q And is that something you would have gone over with 

Mr. DeCamp? 

A Yes, sir. 

Q I'm showing you what's been marked as State's 

Exhibit 106.  This would have been information at the top that 

you would have filled out? 

A That is correct.  

Q And is this you here, I. Simmons? 

A Yes, sir. 

Q And then the rest, the witness would sign and date 

acknowledging that he understood the instructions? 

A That's affirm. 

Q And then the witness would put down whatever 

statement they wanted about the potential identification; is 

that correct? 

000178AA000224



49 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

A Correct.  

Q And then he'd sign it? 

A Correct.  

Q And then is this your signature, as well? 

A Yes, it is. 

Q So are you with the witness as he's completing this 

show-up identification? 

A I am. 

Q After you conducted that identification -- show-up 

identification with Mr. DeCamp, what did you do next? 

A I took him back to the store, and I knew -- I think 

he was going to go home, and he called his boss, and I 

finished the report. 

Q And was that -- once you finished the report, that 

would have been the completion of your duties at that scene? 

A Correct.  

[Counsel confer] 

MR. SCHWARTZ:  Court's indulgence. 

[Counsel confer] 

BY MR. SCHWARTZ: 

Q Just a couple points of clarification, Officer. 

When we were talking about the time that you would 

have responded to the call, was that 3:53 you indicated you 

responded or could you refresh my recollection on that? 

A Approximately around that time.  Yes, sir. 
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Q Okay.  And the call would have come out a minute or 

two before that, do you -- if you recall? 

A The -- are you -- are you talking about the second 

one? 

Q The call for 7-Eleven --  

A Uh-huh. 

Q -- before you actually initiated your response where 

it would go in the CAD --  

A Uh-huh. 

Q -- do you recall when the actual call would have 

come out? 

A I don't remember a specific time, but I do remember 

clearing off another call to respond. 

Q Okay.  And if I showed you the CAD report, would   

it -- would you be able to tell -- would it refresh your 

recollection when the first call came out --  

A Uh-huh. 

Q -- and when you initiated your response to 7-Eleven? 

A Yes.  

Q Okay.  

MR. SCHWARTZ:  If I could approach, Your Honor? 

THE COURT:  Uh-huh. 

BY MR. SCHWARTZ: 

Q So just those two times.  Officer, what time did the 

first call initially come out? 
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A 3:52. 

Q And you responded at? 

A 3:52. 

Q Okay.  And you mentioned that you spoke with Mr. 

DeCamp at the scene, you secured it, and then later on you 

took him down the street for the potential show-up 

identification? 

A Correct.  

Q Would this form show the time that that happened at? 

A Yes.  

Q Okay.  So again showing you 106, State's Exhibit 

106.  Is this the time that Mr. DeCamp would have signed it? 

A Yes.  

Q And that is 5:19? 

A Correct.  

MR. SCHWARTZ:  Your Honor, at this time we'll pass the 

witness. 

THE COURT:  Mr. Gill? 

MR. GILL:  Thanks, Your Honor. 

CROSS-EXAMINATION 

BY MR. GILL: 

Q So, Officer Simmons, there was some discussion 

regarding the time, and you get out there about 3:52, right?  

Or you respond about 3:52. 

A That's correct.  
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Q You were nearby, I would imagine? 

A Somewhat.  Yes.  

Q And that's your area? 

A Uh-huh. 

Q And just --  

THE COURT:  I'm sorry, sir.  Could you just answer yes or 

no, please? 

THE WITNESS:  Sorry. 

THE COURT:  Thank you. 

BY MR. GILL: 

Q And just for the jury, when I say "area", Metro is 

kind of broken up into different command centers or areas, 

correct? 

A Yes, sir. 

Q And yours would include the 7-Eleven at 5700 West 

Charleston, right? 

A Yes, sir.  Correct.  

Q And then you first arrive and make contact with Mr. 

DeCamp, correct? 

A Yes, sir. 

Q And then you say you secured the scene, right? 

A Yes, sir. 

Q What do you mean by you "secured the scene"? 

A When we secure a scene, we put up crime scene tape 

so nobody can enter the store. 
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Q Okay.  So you just put that --  

A Uh-huh. 

Q -- on the front door? 

A Correct.  

Q Okay.  And what else did you do? 

A Made sure there wasn't any evidence around -- laying 

around the property, had him step outside, and then I waited 

until a couple other officers got there, but I started talking 

to Mr. DeCamp. 

Q Mr. DeCamp himself, right? 

A Uh-huh. 

Q And is that a yes? 

A Yes, sir. 

Q And you also testified that $139 was taken, correct? 

A Yes, sir. 

Q How did you come up with that number? 

A Mr. DeCamp informed me of the number that was taken 

from the register. 

Q Okay.  So it was a simple how much was taken, and he 

said 139? 

A Correct.  

Q And you have him fill out the -- State's 106, which 

was the show-up witness instructions, correct? 

A Yes, sir. 

 MR. GILL:  And I'm going to just publish that. 
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BY MR. GILL: 

Q Now, you filled out some of this, correct? 

A Yes, I did. 

Q And is that your signature -- oh, sorry.  I got to 

zoom out.  Is that your signature anywhere on the page? 

A No. 

Q Okay.  So this -- and specifically under Mr. 

DeCamp's, that's not your signature, correct? 

A Correct.  

Q Okay.  Do you recognize your handwriting on any part 

of this document? 

A Yes.  

Q And where would that be? 

A The very top and the statement. 

Q Okay.  So you actually wrote this part here, the 

top, which is name, address, phone number, event number, 

interviewed by, location, date, and time? 

A Correct.  

Q And then you wrote his statement, as well? 

A Correct.  

Q And just for the record, the statement itself, 

closing -- clothing matches suspects, and it's S-U-S-P-E-C-T 

apostrophe S, but could not identify them by their face 

because suspects' face were covered during robbery, correct? 

A Correct.  
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Q And that was from Richard DeCamp, right? 

A Yes.  

Q Did you guys do this before or after the show-up?  I 

mean -- I'm sorry.  The show-up occurred, correct? 

Strike everything I just said. 

You arrive, correct? 

A Correct.  

Q 3:53-ish, 3:55, whatever it is.  And then you secure 

your -- the scene.  You talk to Mr. DeCamp. 

A Correct.  

Q And you have him do a voluntary written statement, 

correct? 

A Correct.   

Q And that was all the while still at 7-Eleven? 

A Yes, sir. 

Q You then decide to do the show-up, correct? 

A Correct.  

Q And how much time had elapsed from when you arrived 

-- and I'm not asking for exact times.  I know you don't know 

them and --  

A Correct.  

Q -- nor do any of us, but approximately how much time 

from when you arrived to when you guys got in the car?  You 

being you and Mr. DeCamp. 

A I would say at least approximately maybe 30 minutes. 
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Q Okay.  And then you responded -- you didn't have a 

partner with you, correct? 

A No.  No, sir. 

Q You responded alone in your car. 

A Correct.  

Q And then you took him alone in your car. 

A Yes, sir. 

Q Did you show him one or two suspects? 

A Two suspects. 

Q Okay.  And before you did that, you had read him the 

instructions in 106, correct? 

A Yes, sir. 

Q Did you have him read them or did you read them to 

him? 

A I read them to him. 

Q And where were you when you did that? 

A I was still at 7-Eleven. 

Q Okay.  So but you -- basically before we go on our 

little trip or little excursion down the street, I need to 

read this to you? 

A Correct.  

Q Okay.  And you read him every word? 

A Correct.  

Q And he indicated he understood? 

A Yes.  
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Q Is it common in a show-up of this type, and 

specifically in a show-up where you use this form and these 

instructions to write it in yourself or do you normally have 

the witness write it up? 

A Sometimes the witness will write it, but Mr. DeCamp 

did not want to write it. 

Q And so you said I'll write it for him? 

A Correct.  

Q Okay.  And these were his words that you 

transcribed, essentially? 

A Correct.  

Q Now, you had also stated when he gave you a 

description, and, again, this was at the 7-Eleven, you'd 

stated that he described large guns.  Did I hear that 

correctly? 

A Yes, sir. 

Q Did he go into any detail on these large guns? 

A I have no recollection if he got into any detail 

about color. 

Q Okay.  Did he give you quantity? 

A They -- I believe he said they -- they both had 

guns. 

Q They both had guns. 

A Right.  Yes.  

Q And did he go into any more detail about the size?  
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You described them as large, right? 

A Correct.  

Q Or he described them to you as large. 

A Yes.  

Q Did he go into any more detail about the size of the 

guns? 

A No, sir. 

Q He just said large. 

A Correct.  

Q Did he describe them as pistols, revolvers, anything 

like that?  Did you guys even discuss that? 

A He stated handgun. 

Q He did say handgun and large. 

A Correct.  

Q Okay. 

MR. GILL:  Nothing further, Your Honor. 

Actually, Court's brief indulgence. 

Thank you, Your Honor.  Pass the witness. 

THE COURT:  All right.  Mr. Boley? 

MR. BOLEY:  Yes, ma'am. 

CROSS-EXAMINATION 

BY MR. BOLEY: 

Q Officer, very briefly.  You indicated in your 

testimony that Mr. DeCamp told you that these two males that 

entered his store were Hispanic males, right? 
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A Yes, sir. 

Q Did he describe why he thought they were Hispanic?  

Did he say dark eyes? 

A He didn't get into detail, sir. 

Q Dark skin?  Did he say anything about an accent?   

A He -- he did not get into detail, sir. 

Q Fair enough.   

MR. BOLEY:  Thank you. 

MR. GILL:  Your Honor, if I could just approach real 

quick? 

THE COURT:  Sure. 

MR. GILL:  I stole an exhibit. 

THE COURT:  Mr. Schwartz, anything? 

MR. SCHWARTZ:  Just a brief redirect, Your Honor. 

If I could approach? 

THE COURT:  Yes.  

REDIRECT EXAMINATION 

BY MR. SCHWARTZ: 

Q Officer, you mentioned with Mr. Gill that you    

were -- responded to 7-Eleven.  You made sure there wasn't any 

evidence laying around; is that correct? 

A Yes, sir. 

Q Do you recall seeing two dollar bills that were on 

the ground at 7-Eleven? 

A Yes, sir.  I would. 
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Q I'm showing you State's Exhibit 4.  And these were 

later collected by a crime scene analyst who arrived, as well? 

A That's correct.  

MR. SCHWARTZ:  Thank you.  No further questions, Your 

Honor. 

MR. GILL:  Nothing on that, Your Honor. 

THE COURT:  Mr. Boley? 

MR. BOLEY:  Nothing further. 

THE COURT:  Anything from the jury?  No?   

All right.  Thank you, sir.  You are free to go. 

THE WITNESS:  Yes, ma'am. 

THE COURT:  State, please call your next witness. 

MR. SCHWARTZ:  State calls Sergeant Aguirre. 

[Pause] 

MR. SCHWARTZ:  Your Honor, may I approach your clerk? 

THE COURT:  Sure. 

How long do you think this witness is going to be?

 THE MARSHAL:  You will remain standing up here.  Raise 

your right hand to be sworn in by the clerk, please. 

ABRAHAM AGUIREE, PLAINTIFF'S WITNESS, SWORN 

THE COURT:  Good morning, sir.  Go ahead and have a seat. 

If you could state your name, please, and spell it 

for the record? 

THE WITNESS:  My name is Abraham Aguirre.  That's A-B-R-

A-H-A-M, Aguirre, A-G-U-I-R-R-E. 
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MR. SCHWARTZ:  May I proceed, Your Honor? 

THE COURT:  Go ahead. 

DIRECT EXAMINATION 

BY MR. SCHWARTZ: 

Q Mr. Aguirre, how you doing today, sir? 

A Good.  How are you? 

Q Pretty good.  And, sir, how are you employed? 

A I am a sergeant with the Las Vegas Metropolitan 

Police Department. 

Q And how long have you been with Metro? 

A Eleven years, approximately. 

Q How long as a sergeant? 

A Two -- almost two years now. 

Q So if I'm directing your attention to January 12th, 

2016, you would have been a sergeant at that point? 

A Correct.  

Q And did you have occasion to respond to a 7-Eleven 

at 5700 West Charleston? 

A I did. 

Q And do you recall if you were the first responding 

officer or was Mister -- Officer Simmons there, as well? 

A If I remember correctly, I think I was the first one 

to arrive. 

Q And did Officer Simmons arrive shortly thereafter? 

A Correct.  
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Q And what was your role sort of in assessing the 

scene at that point? 

A My initial role as being the primary responding 

officer, the first one on the scene, is to make everything 

static from a dynamic call, which is -- the call came out as a 

high priority possible robbery that occurred.  Normally,   

then -- typically some of those calls do come out as a, you 

know, false alarm, and when we get there, we -- we tend to 

find that out.  But in this particular case, I found the clerk 

outside pretty frantic and substantiated the fact that it was, 

indeed, an actual robbery had occurred. 

Q And was that a Mr. Richard DeCamp? 

A It was. 

Q And what did you do with regard to Mr. DeCamp when 

you arrived? 

A I quickly try to brief him/debrief him, try to get 

the suspect information out to the other responding units 

because I wasn't the only one that was -- just as a role as 

the primary unit that arrived, trying to get that description 

out to other officers out in the field.  If they were in the 

area to possibly stop the suspects because as far as I 

remember they were last seen on foot heading east on 

Charleston. 

Q And after you gathered that information from him, 

what is it that you do next? 
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A Shortly -- as I'm debriefing him, Officer Simmons 

arrived and started taking that role of debriefing him, and I 

continue to secure the scene.  Being the only two officers at 

the scene, I started putting up crime scene tape and ensuring 

the integrity of the crime scene. 

Q And is it fair to say at some point you left the 

scene and Officer Simmons sort of took over the scene? 

A Yes.  

Q And why is it that you left the scene? 

A Well, while I'm putting up tape, and I'm calling my 

lieutenant and notifying him of the incident, there was 

another high priority call that came across the air -- the 

radio, which was, I would say, approximately three blocks away 

from the 7-Eleven, so I was just up the -- right -- right 

around the corner of the call. 

Q And so when you get that call, what do you do? 

A I immediately make sure Telway [phonetic] just make 

sure you -- you know, what he needed to do since he was a 

fairly --  

Q Is that Officer Simmons? 

A Yes.  I'm sorry. 

Q Okay.  

A Officer Simmons.  Told him what needed to be done as 

far as the reports and all that stuff at that point, and then 

I quickly got in my vehicle and went around to Brush -- the 
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Brush address.  I believe it was a 504 Brush. 

Q And is that the location that the other call came 

out from? 

A Yes.  

Q And I'm sorry.  Did you describe sort of the nature 

of that call --  

A Well --  

Q -- as it came across the radio? 

A Right.  Normally, we get -- when we get a -- a high 

priority call, there's a tone alert indicating that there is a 

high priority incident, and the details that were broadcast 

over the radio were that two Hispanic males wearing dark 

clothing had forced their way into one of the -- into the home 

and were pistol whipping the uncle, and the person that was 

calling was the niece that lived in the actual main home. 

Q Do you recall what time that call came out 

specifically? 

A That call came out approximately at 4:22 a.m. 

Q And do you recall how soon after that call came out 

that you would have responded? 

A I would say anywhere between two to three minutes I 

was there --  

Q Would the CAD report help you --  

A It would. 

Q -- refresh your recollection? 
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MR. SCHWARTZ:  May I approach, Your Honor? 

THE COURT:  Go ahead. 

BY MR. SCHWARTZ: 

Q So if you could look at this and see if that 

refreshes your recollection as to when you responded to the 

504 Brush Street address? 

A It was at -- is this it?  Right here.  4:22:49. 

Q And does that refresh your recollection? 

A Yes.  

Q While I have -- while I'm up here with you, do you 

recall the time exactly that you would have responded to 7-

Eleven? 

A I know the call came out at approximately 3:52 a.m. 

Q And --  

A And, no, I don't remember exactly the time lapse 

between the time initiation and me arriving. 

Q And would that -- the CAD log --  

A It would. 

Q -- assist you in determining that? 

A Looks like I arrived at 4:02. 

Q Officer, approximately how far is 504 Brush Street 

from 5700 West Charleston 7-Eleven? 

A It's approximately one mile. 

Q I'm showing you State's Exhibit 91.  Does that 

appear to be a map? 
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A It does. 

Q Okay.  Let me zoom in on some pieces for you here.  

Do you see the address marked there for the 7-Eleven? 

A I do.  5700 West Charleston. 

Q And there's some blue dots on this map and some 

other numbers along here.  Does this appear to be a Google 

Maps printout with a distance between --   

A It does. 

Q -- the two locations? 

A It does. 

Q Okay.  So then the other location here, does that 

appear to be 504 Brush Street? 

A Yes.  

Q And looking at this map, approximately how far are 

those two locations? 

A It says one mile --  

Q Okay.  

A -- on the Google Maps. 

Q And do Google Maps also indicate it's   

approximately -- Google says about 19 minutes to walk there; 

is that right? 

A Correct.  To walk. 

Q And when you arrived at the 4 -- 504 Brush Street 

address, other officers had responded first? 

A Yes.  
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Q And what happened when you arrived? 

A When I arrived, Officer Ivan Duron was attempting to 

render aid to the victim in the carport, which was made into 

one of the bedrooms as an extension of the home.  I 

immediately noticed the amount of blood on the bedding, walls, 

and floor, along with a bloody axe near the carport entrance, 

and that he was by himself, so I immediately asked where his 

partner was, which was just -- Officer Justin Spurling.  He 

said he had ran around the corner.  At that point, I heard 

radio traffic from Officer Spurling that he had two suspects 

in the back yard of 510 Brush. 

Q Okay.  Let me stop you right there.  You mentioned 

you responded to 504 Brush. 

A Correct.  

Q I'm showing you State's Exhibit 10.  Does that 

appear to be the address? 

A It does. 

Q And you mentioned that there was sort of a converted 

carport, something that would -- where the potential victim 

was located. 

A Correct.  

Q And showing you State's Exhibit 20.  Does that look 

familiar? 

A It does. 

Q Okay.  And what are we looking at here? 
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A That looks like the entryway into the converted -- 

extension to the rear of the -- of the home. 

Q And you mentioned when you went inside that you 

noticed inside this room that there was a lot of blood. 

A Yes.  

Q Okay.  You also mentioned that there was an axe? 

A Yes.  

Q Where was the axe located; if you remember? 

A If I remember correctly, it was near the doorway, 

and I'm not -- I'm -- I'm pretty sure it's right there by   

the --  

Q If I zoom in on this --  

A -- by the frame. 

Q -- exhibit for you --  

A Yes.  

Q -- is that where you recall seeing the axe? 

A Correct.  

Q Officer Duron was there with the victim? 

A Correct.  

Q Okay.  And you mentioned that as you were there 

assisting, you got a call over the radio from Officer 

Spurling. 

A Right. 

Q And as a result of that, did you leave this room --  

A I did. 
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Q -- that we're looking at?  And where did you go? 

A I immediately went around that corner on the north 

side of the home to -- into the back yard where I saw Officer 

Spurling over the south wall of that -- the adjacent wall 

right there into the back -- looking into the back yard of 510 

Brush. 

Q And as you're looking into the back yard of 510 

Brush, which -- what did you see? 

A I did a quick peek.  I jumped up, and I see him 

illuminating the bushes.  I -- at that point, I didn't see 

anybody.  I just saw him -- somebody -- him illuminating 

somebody and -- and making some verbal commands, challenging 

the person there to exit.  But, again, I didn't see anybody 

there.  

Q So what did you do in response to that? 

A So I assisted Spurling to jump -- because it was a 

pretty tall wall.  I'd say maybe 7 or 8 feet.  I help -- 

helped him get over that ledge, and then I went -- ran out 

back into the front of this -- the home into the front -- back 

over to 510 Brush, and then jumped the wall there along with 

Officer Matt Carter (phonetic), who had arrived as I was 

running into the front of the home. 

Q Okay.  So at this point, Officer Spurling's in the 

back yard of 510 Brush.  You --  

A By himself. 
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Q -- and Mis -- you and Officer Carter are going into 

the back yard --  

A Right. 

Q -- of 510 Brush.  And what happens when you get into 

the back yard? 

A I jump into the back yard.  I see Officer Spurling 

taking a suspect into custody by the bushes that he was 

illuminating with his pistol drawn challenging the shed that 

was on the northeast corner of the -- the home. 

Q So let me see if I understand this correctly. 

Officer Spurling is taking one suspect into custody 

near bushes. 

A Correct.  

Q And when you say he's "challenging a shed", what 

does that mean? 

A Meaning he's giving verbal commands to another 

suspect that was hiding underneath the shed --  

Q Okay. 

A -- telling him to -- to exit. 

Q I show you State's Exhibit 34.  Does this -- let me 

zoom out for you.  Does this appear to be the area that 

Officer Spurling was taking a suspect into custody at? 

A Yes.  

Q Okay.  And you mentioned that he was directing his 

attention.  Would it be then to his --  
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A From looking at this perspective, it would be to the 

left. 

Q Okay.  And there was a shed over there? 

A Correct.  

Q And so if I show you State's Exhibit 61, does that 

look like the shed that you --  

A It is. 

Q Okay.  And you mentioned that he had his weapon 

drawn at that point? 

A Correct.  

Q So when you see Officer Spurling in this position, 

what is it that you do? 

A Immediately myself and Officer Carter get some -- 

what we do is called a tactical L.  If he's facing north, I'm 

immediately to his -- to his left.  I angle out just to 

prevent any kind of crossfire situation, and then start 

focusing our attention on the shed, since that's a relative 

unknown.   

Given the circumstances of the call, there were 

details indicating that there might have been -- the two 

suspects might have been armed with -- with firearms, so we 

had a -- an unknown threat, potentially a suspect underneath 

there, and we're trying to get him out while still making sure 

that Officer Spurling was in control of his suspect and was 

able to take him into custody. 
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Q So as we're looking at this shed from this angle, do 

you approach it from going towards the left of the --  

A Correct.  

Q -- photograph?  And what is Officer Carter doing?  

Is he with you, as well? 

A He's with me, as well. 

Q And so what happens as you approach the shed? 

A As we're approaching the shed, and we see a suspect 

crawling out from -- from -- looking at the perspective of 

this picture right now -- right underneath the doorway coming 

out to the right. 

Q Would it be right around here if I'm pointing 

towards --  

A Correct.  

Q -- the right of the shed? 

A Correct.  

Q Okay.  

A And he's exiting that way trying to keep his hands 

up, but in -- at the same time as we're challenging him, he's 

crawling -- trying to crawl forward to us.  At some point  

when -- while he's still not completely out of the shed, I 

would say maybe his feet are still hidden within the thing -- 

within the -- underneath the shed, he starts reaching for his 

waistband.  We then direct him again, give him more verbal 

commands to show us his hands at which point he complies.  
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Eventually he does comply.  He keeps kind of making some 

furtive movement towards his waistband, but then he finally 

does comply, at which point we approach, and Officer Carter 

takes him into custody while I maintain lethal coverage 

because we still don't know if he has a gun with him or not. 

Q And you mentioned that there were some furtive 

movements towards the waistband area.  That's concerning for 

officers? 

A Absolutely. 

Q And why is that? 

A Because there, again, like I said, the details of 

the call initially stated that, you know, they might have  

been -- had armed with firearms, so we couldn't see his 

waistband because he was crawling on his stomach, so 

potentially he could have had any kind of weapon. 

Q Did you have occasion to kind of search around that 

area where you apprehended him? 

A Absolutely.  After we took him into custody, we 

still have to render the scene static and make sure that we're 

-- there is nothing outstanding.  And in -- by that, seeing 

any evidence, any outstanding suspects.  So once we had those 

two contained or in custody, we -- we -- I made sure that 

there was another officer, I believe it was Officer Spurling 

that stayed with both suspects or escorted them out of the 

property. 
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Then myself and I can't remember who or what other 

officer was there, we did a cursory search of the property or 

check of the property to make sure there wasn't anything 

outstanding at that point.  We found -- where the first 

suspect was being taken into custody in the bushes, we found a 

wallet and some money, a wad of money. 

Q Okay.  Let's start with that then, Officer. 

Did you ultimately -- did you and other officers 

ultimately able to identify the two suspects that you 

apprehended in 510 Brush Street? 

A Yes.  

Q And do you see them in the courtroom today? 

A I do. 

Q Let's first talk about the suspect that was 

apprehended in the bushes area by Officer Spurling. 

A Okay. 

Q Can you please point me to where he is sitting in 

the courtroom? 

A To the left -- to my left on the left side of the 

table. 

Q And the gentleman, what color shirt is he wearing? 

A He wearing a white shirt. 

Q And is that the far left of the table? 

A Correct. 

MR. SCHWARTZ:  And, Your Honor, could the record    
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