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DEPARTMENT OF 1

HeaLtH AND HUMAN SERVICES -_w.-g-
) &?

Steve Sisolak
Gorarnor

Rickarg Whitiey, B3
fireziot

Division of Public and Behavioral Health vt Oficer
Helping people. 1i's who we are and what we do.

January 04, 2021

MEMOR.
To: Charles Daniels, Director

Nevada Department of Corrections
Through: lhsan Azzam, PhD, MD

Chief Medical Officer, DPBH
From: Vincent Valiente, REHS, EHS [1I

For Paul Shubert, Chief, DPBH
Subject: Prison Commission Meeting

As required by the Nevada Revised Statutes {NRS} 209.382, NRS 444.330 and NRS 446.885, the Division of
Public and Behavioral Health (DPBH) conducts regular inspections of State Correctional Facilities. These
inspections include:

a) Medical and Dental Services based upon Standards for Medical Facilities as provided in Chapter
449 of NRS.

b) Nutritional Adequacy of Diet based on National Dietary Guidelines. Inspections of diet adequacy
take in consideration religious and/or medical dietary recommendations for individual offenders,
and adjustments of dietary allowances for age, sex, and level of activity.

¢) Sanitation, Healthfulness, Cleanliness and Safety of various institutions and correctional facilities
which include a focus on food safety practices.

DIETARY INSPECTIONS (Table 1) “Critical Violations Identified During Annual Dietary Inspections of State
Prisons.” Summarizes information obtained during the inmate nutritional adequacy verification process in
2020. Additionally, it summarizes critical violations identified during annual dietary inspections conducted
at each state correctional facility starting from 2014 to the present time.

MEDICAL SURVEYS (Table 2)" Deficiencies !dentified During Medical Surveys Conducted” Two state
correctional facilities are medically inspected each year. This survey summarizes deficiencies or violations
identified since the start medical inspections.

Note: The letter "X" in Table 1 and Table 2 signifies a critical violation, or a deficiency identified during
inspections and surveys.

4150 Technology Way, Surte 300 & Carson City, Nevada BS706

775-684-4200 & Fax 775-687-7570 « dpbh.nv.gov
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Based on CDC guidelines, the DPBH continues to support the Nevada Department of Corrections {NDOC},
and provide up-to-date recommendations specific to correctional facilities and detention centers in order
to contain many ongoing COVID-19 widespread outbreaks among staff and inmates in several prison
facilities in Nevada.

Public health inspectors from the DPBH conducted site visits to correctional facilities that continue to
experience COVID-19 outbreaks, and provided several detailed step-by-step advices to help the NDOC
contain outbreaks and ensure continuation of essential public services to protect the health and safety of
incarcerated and detained persons, prison guards, staff, and visitors during the ongoing COVID-19
Pandemic.

Recommendations provided by the DPBH to the NDOC included the following:

» Enhanced cleaning/disinfecting and hygiene practices.

¢ Improve ventilation in correctional facilities.

e Social distancing strategies to increase space between individuals in the facility.

s Strategies to limit and prevent COVID-19 transmission from staff and visitors.

» Infection control, including recommended personal protective equipment {PPE} and potential
alternatives during PPE shortages.

* Screening for symptoms; history of exposure, and temperature check protocols for
transferred/incoming incarcerated/detained individuals, staff, and visitors.

* Regular testing considerations for SARS-CoV-2.

» Medical isolation of individuals with conficmed gnd suspected COVID-19, and quarantine of close
contacts, including considerations fohen individual spaces are limited.

e Timely heaithcare evaluation and testing for individuals wifﬁgange-cted COVID-19.

* Ongoing monitoring of symptoms and providing necessary care for individuals with confirmed and
suspected COVID-19.

» Considerations for individuals {staff and inmates) who are at increased risk for severe illness from
COVID-19.

e Timely vaccination of NDOC staff as a state public health priority.

For additional information please check the following link.
https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/index html

included Attachments

1. Table 1. DIETARY INSPECTIONS — Critical Violation Identified During Annual Dietary Inspections of
State Prison.

2. Table 2. MEDICAL SURVEYS - Deficiencies Identified During Medical Surveys.

3. Table 3. INMATE NUTRITIONAL ADEQUACY INSPECTION SUMMARY 2020 & EXPANDED SUMMARY.

Should you have any questions regarding the Biannual Prison Commission Meeting Update, please do not
hesitate to contact me at 775-684-1061.

Page 4 of 4
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NDOC: Southern Desert Correctional Center<br />Three Lakes Valley Conservation Cam... Page | of 2

EXHIBIT “B”

Lg Nevada Dapartmant of Corrections

‘ About NDOC l(;ul'ltlct Us I FAQ I Search |

Southern Desert Correctional Center
Three Lakes Valley Conservation Camp

and Three Lakes Valley Boot Camp

Nerthem Nevada Aestigtion Center
Southem Desert Comectional Centar
wam Sorings Correctional Center

. i f ik

- Educglion Senices
Escapees/Waik-gway lomales

+  Inm Intgmn:

- NOTI nger R

- Wolunteer |nlprmation

State of Nevada Links

. te ol Hi P,
. 1 Purchasing - RFP i

http://www.doc.nv.gov/sdec/index.php?idnum=0

NDOC Home ~ Corectional Faginies > Southern Desart Corractional Center
Home

Southern Desert Correctional Center,
* NDOC iome 20825 Cold Creek Rd.

P. O. Box 208
Indian Springs, NV 89070
702-879-5472  + Ht |

Administrative Stafi:

Brian E. Williams Sr., Wardan
Jarry Howell. Associate Warden for Operations
Cheryl Burson, Associate Wardan for Programs

Historical:

Located in Clark County, just North of Las Vegas, Scuthern Deser Correctional Center, the dapartment's
Fourth major instiulion, was opaned in February 1882 with saven 102 cell housing units, ona of which
polaral prisonars but was added 1o the state’s populabon in 1987, Each 60 square foot cell
A new 200 cell housing unil was opened in 1889 and, most recenlly, two
FIEhousing units were opened in March of 2008 bringing the population capacity
Irom ?14 in 1882 to the preseni day population capacity of 2106,

Staffing:

In addition 1o our staf of 192 Protective Service slaff, Southam Desen Correctional Cenler employs a
numbar of prodassional and skillad staft;

» 31 Program Staff {including Education Principal, AA and Braillg) , ,5 v

¢ 12 Skilied Maintenance Personnel (‘(1’59 g Q N‘b ﬁ'{ .
« 4 Warehguse Employees A

» 4 Correclional Cooks o f\’b ZVI L(/‘Fr
= 1 Laundry/Dry Cleaning Specialist 0 v 9 /ﬂ

* 1 Recreation Spacialist a\

+ 9 Administralive/Clarical

+ 1 Instituticnal Chaplain
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I, Efé /(,% /'7 5@%//{/___ hereby certify, pursuant to NRCP 5(b), that on this yeon

day of Aﬂ/‘/ / , 2024/, I mailed a true and correct copy of the foregoing, * &2 Y ’f

of /Q/ézos //){;ﬁa s Lo /G- Lo < ”

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
United State Mail addressed to the following:

(ycfﬂé A e Lot

/ ALY Ll S Gs@ Dy £/
// Ly, AV 59/55
/ /
V4 /.
/. / .
/ /

CC.FILE

DATED: this /) day of /{;r)ﬂ// , 202/

éwﬂ( Y4 ﬂ;ﬂ; —
LEIR M. ARG A 527 »
/In Propria Personam
Post Office Box 208,S.[§.§.C.
Indian Springs, Nevada 89¢]3
IN FORMA PAUPER]S:
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Electronically Filed

' ~ 11/19/2021
! Case No-/4'or2/"" 8344/73“—1/\/ ' WQ%«—;.
| (/\ 2 Dept. No. ;i-,.‘::;}:atgu‘“ CLERK OF THE COURT

3

4

5 .

. IN THE _JJ Zﬂ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

, IN AND FOR THE COUNTY OF (0] ALK

°| ERICK 19, BROWN 3

9 Plantit?, % v
10 vs. ' Case No.é—(;)/— és 5‘_/473’ :
ufWanden, W o Hudebrns ) Dept No. _/“/
et al- Defendants. YV ) Docket

) EMERGENCY EVIDENTIARY *

3 HEARING  REQUES TED
14

T 15 YOU WILL PLEASE TAKE NOTICE, that 106%/3 100 1[0\/“ W/‘/ 7[ ()ﬁ /‘Z/QAI%S
i 16 éo/;ﬂu\f/ a/uf 7% 7%6 &/‘dma l//'ﬂus/ é/o/)a;/ Pcmc/em (C ,

17 § will come on for hearing before the above-entitled Court on the day of , 20

18 || at the hour of oclock .M In Departmént ___, of said Court.

20 | CC:FILE

220  DATED: this 0 day of () g{y_@b 202/, |
24 | a BY: é% 74 . W

kX LRICE M Bpouiid R92715
25 /In Propria Personam

1¢0¢ 9¢ 130
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Electronically Filed
11/19/2021

CLERK OF THE COURT

{CODE: 3860

Name: E/Q/Ci/< M. KKO Wh/
Address: _F.0, AOX A0 F
Ncian Sorngs, MY EI570
Telephane: * VNS

Acting in Proper Person *

INTHE __ 87/ JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
‘COUNTY OF _C/) AR K |

AN

E/Q/CK pﬁ%t:éggéfi{), Case No ﬁ‘&/" Xgé/[/ 78 — l/\/
Dept. No. /Z/ . |

Defendant (Responden't).

/ HEARING REQuEsT

REQUEST FOR SUBMISSION

L, EE/C/( M: 5/(0)4/&/ . acting in Proper Person, request that the
Covyd/~/ g: Wri 4 of A[aéecm Corpus_tedon 5/ /R / 20/
Y /

Wa/‘c/en, W/V//&m %7[6%/?)46-6140/\ W EMEKGE/\/C\/ EV/A?NT/AE\/

_ ) /
be submitted to the Court for consideration and determination.

[ hereby certity that a copy of this Request has been mailed to all parties or their counsel.

- {
sy 4=

[
—~
|81

[
~~

10¢ 9¢ 13

pATE_L0/20/202/ .
’ !Z,,«/{ 7. %{/JM__
(Signature)
ERICK M. BR0WA
Ao N/Kja)x 208
(.\ddress
lodlaty Soring.s Nv 29670
.
e (fclephone Number)
<
gl-.;o. s |
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Lisa Sherych

DEPARTMENT OF |
. ) Administrator

HEALTH AND HUMAN SERVICES 2 |y
. : E}H%) Ihsan Azzam, Ph.D., M.D
Division of Public and Behavioral Health \r Chiel Hedical Offcer

Hslping people. If's who we are and whaf we do.

Steve Sisolak
Governor

Richard Whitley, MS
Direcfor

January 04,2021 ‘ | M—’

MEMORANDUM . - W\ A %

To: Charles Daniels, Director
Nevada Department of Corrections

Through: thsan Azzam, PhD, MD ‘ o S
Chief Medical Officer, DPBH

‘From: Vincent Valiente, REHS, EHS 1l
For Paul Shubert, Chief, DPBH

biect: i issi ing (| : ‘ \ g
Sublect: - Prison Commission Hgeng (’\(’.CQ!\’)‘)’I\/ e, Fravcl! 6/”)'7/7’/%6/66()41’10\

As required by the Nevada Revised Statutes (NRS) 209.382, NRS 444.330 and NRS 446.885, the Division of
Public and Behavioral Health (DPBH) conducts regular inspections of State Correctional Facilities. These

inspections include:

a) Medical and Dental Services based upon Standards for Medical Facilities as provided in Chapter
449 of NRS.

b) Nutritional Adequacy of Diet based on National Dietary Guidelines. Inspections of diet adequacy
take in consideration religious and/or medical dietary recommendations for individual offenders,
and adjustments of dietary allowances for age, sex, and level of activity.

c) Sanitation, Healthfulness, Cleanliness and Safety of various institutions and correctional facilities
which include a focus on food safety practices.

DIETARY INSPECTIONS (Table 1) “Critical Violations identified During Annual Dietary Inspections of State
Prisons.” Summarizes information obtained during the inmate nutritional adequacy verification process in
2020. Additionally, it summarizes critical violations identified during annual dietary inspections conducted
at each state correctional facility starting from 2014 to the present time.

MEDICAL SURVEYS (Table 2)” Deficiencies identified During Medical Surveys Conducted” Two state
correctional facilities are medically inspected each year. This survey summarizes deficiencies or violations

identified since the start medical inspections.

Note: The letter "X" in Table 1 and Table 2 signifies a critical violation, or a deficiency identified during
inspections and surveys.

4150 Technology Way, Suite 300 e Carson City, Nevada 83706

775-684-4200 o Fax 77&@7—7570 » dpbh.nv.gov
Page 1 of 4



. Ely State Prison

1. Handwashing sink not operational
(A handwashing sink near the dishwashing area was in disrepair).
2. Holding equipment at improper temperature

(An electric hot and cold holding box was not at the required temperature).

. Southern Desert Correctional Center
1. Equipment not sanitized ,
(The pot wash high temperature dish machine was in disrepair and not sanitizing).
2. Equipment not sanitized '

(The chow hall high temperature dish machine was in disrepair and not sanitizing)."
~ MEDICAL/DENTAL INSPECTIONS (Table 2)
e ELY STATE PRISON (ESP) inspected on (10/14/20).
1. Life Safety Code

(Fire rated, self-closing doors were observed held open by door chalks. The door chalks were
preventing the doors from operating as designed). o

2. Infection Control
(Damage to the vinyl upholstery covering of four wheelchairs were observed).
3. Nursing Services; Laboratory Testing . ,

(Quality Control logs lacked docurnented evidence quality controls were completed for the
biood glucose machines). - : S

« WARM SPRINGS CORRECTIONAL CENTER (WSCC) inspected on 10/22/20:

1. Sterilizer testing, maintenance, and training :
{The “Sterilization of Medical and Dental Instruments” policy was not being following at time
of survey. Biological testing of the facilities autoclave was not occurring once a week as per
policy). '

2. Pharmaceutical Services
(Multiple expired medications/medical supplies/bioclogicals were observed at time of

survey).

*The NDOC Compliance Enforcement Officer ensured corrective actions will be promptly taken by the
facility for critical violations which could not be corrected by the end of each inspection.

29 Page 3 of 4



DIETARY INSPECTIONS (TABLE 1)

Critical <_o_mn_o=m E
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m 2 2 3 N N ~
Total Critical Violations Per Prison 14'-20'] 12 7 - 8 : 7 18 4
Total Critical Violation Cited All Prisons 14' - 20* ) 77
. Total Critical Violations 2020 ] 6
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NDOC: Southern Desert Correctional Center<br />Three Lakes Valley Conservation Cam... Page l1of2

EXHIBIT 6"

v,

l %Y Nevada Department of Corrections ) l About NDOC [Comac( Us l FAQ l SearchJ
Southern Desert Correctional Center
Three Lakes Valley Conservation Camp
and Three Lakes Valley Boot Camp
| NDQC Home > Correctignal Fagiliies > Southern Desert Correctional Center
Home
Southern Desert Correctional Center,
P Meeitme 20825 Coid Creek Rd.
+  Administrative Requiations
« Board ol P i 7 P. O. Box 208
+ Conservation Camps Indian Springs, NV 89070
‘v "
Sowats 702-879-5472 o4t 50 |
- It
»  Ely State Prison
= Flon MeClhyrs 1)
® High Desent State Prison
w  Lovelock Conectional Center
u il gn
» Nort d. ignal Center
w Norhaes Basgtituti
s Southern Desert Correctional Center
a W in ional Cery
+ Diregtor Howard Skoinik
* Education Services
+ Escapees/Wallcaway Inoatas
- il i ivision
* Information Services (MIS)
*  inmal kin i
. | In;
- Medicat Division
+ NOTL nder R
» Otfender S Administrative Staff:
. Eﬁ.ﬁﬂﬂnﬂ m‘ ﬂ‘ﬁigﬂ
- Psych Pang! Agendas Brian E. Williams Sr., Warden
« Puppies up for Parole Jerry Howell, Associate Warden for Operalions
+ Re-Entry Task Forge :
+ Restoration of Civil Righ Cheryl Burson, Associate Warden for Programs
nien i Ll
- Si e i
- Statisticg Historical:
- Visiting Information Located in Clark County, just North of Las Vegas, Southem Desert Correctional Center, the department's
v : N Fourth major institution, was opened in February 1982 with seven 102 celf housing units, one of which
* niger In o0 housed federal prisoners but was added (o the state’s poputation in 1887, Each 60 square foot celi
housedfona Inmate al (hal 0mg A new 200 celf housing Lnit was opaned in 1989 and, most racently, two
State of Nevada Links 240 bed Gormilory ousing units were opened in March of 2008 bringing the population capacity
from 714 in 1982 fo the present day population capacity of 2106.
« Stateol H Pane .
+ State Purchasing - RFP Opgonlunities Staffing:
* Silver Source Forms Pottal . . :
GI v £ om.‘s in addifion to our staff of 182 Protective Service staff, Southemn Desert Correctional Center employs a
; Soverngrs Executive Budget number of professional and skilled staff;
for 2007-2009 A dobe PDF Format)
:q @%ﬂemggmﬂmw * 3% Program Statt (including Education Principa!, AA and Brailie) 2 0 -; D">’
Adgbe Acrobat Reader .
£ * 12 Skifled Maintenance Personnet 30 g? /Q ’{\dv] @(
. -
* 4 Warehouse Employees (f’ ; /-»{\
* 4 Correctional Cooks oY {Yb ﬁ)’ f
* 1 Laundry/Dry Cleaning Specialist ~F (? 9 ,Q
* 1 Recreation Specialist } &3
+ 9 Administrative/Clerical - (’L 4
* 1 iInstitutional Chaplain |

7ﬂ;}f7’*’3’-/aa//

92715~ T )ék  Poghgrde

-
vty

- S sk
{ , 54
http://www.doc.nv.gov/sdec/index.php?idnum=0 31 ke ahat 11/2/2010
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CERTFICATE QF SERVICE BY MAILING

L_LL/CK /1. BEOWAL , vercby certify, pursuant to NRCP 5(b), that on this 20

[T Y

2
3] day of @(';7[0/’} ¢ 202 ,1 mailed a true and correct copy of the foregoing, « W/%é//()//
s\ ler Writ-of Habeas Gorpus, hue 4o the Globa] Bindempc -
5 { by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 | United State Mail addressed to the following; |
7
s| Lok of The Lourt- ;
9 _ 200 e S bue Frd H. /
L3S Vesg 5, NV §G/55 /
10 4 f /
11
12
: / /
13 / /
/[ /
14 / /
15
16
17§ CCFILE
18 .
19 A DATED: this 20 day of oc%abef" ,20 &Y.
20

21 | éw/ﬂfw

Lplck M, BROWN B F27/3

22 /In Propria Personam
Post Office Box 208,S.D.C.C.
23 Indi i 8901
24 '
25
26 7
27
28 . 5_‘
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~ AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding ,/)evé%/bn —%))/‘

Weit of Haheas Corpus e fo the Global Fandlemic

(Title of Document)

filed in District Court Case number 4 ’(Q / — 8 J ‘7Z‘7/ 78 _ ]/\/

Q/ Does not contain the soclal security number of any person.

-OR-

O  Contains the soclal security number of a person as required by:

‘A. A spedific state or federal law, to wit:

(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

W 7. %Mrw | | /0/520/9054/

Signature Daté

criek M, BRowi

Print Name
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Title
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Electronically Filed
11/23/2021 9:34 AM

Steven D. Grierson

DISTRICT COURT CLERK OF THE CQO
CLARK COUNTY, NEVADA Cﬁ;‘*—“ R

ookt
Erick Brown, Plaintiff(s) Case No.:  A-21-834478-W
VS,
William Huichings, Defendant(s) Department 14

NOTICE OF HEARING

Please be advised that the Plaintiff's Request for Submission (Covid 19;Writ of
Habeas Corpus) in the above-entitled matter is set for hearing as follows:
Date: January 13, 2022
Time: 10:00 AM

Location: RJC Courtroom 14C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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DISTRICT COURT
CLARK COUNTY,NEVADA

ok o ok

Case No.: A-21-834478-W
ERICK BROWN, PLAINTIFF(S)

VS, DEPARTMENT 25

WILLIAM HUTCHINGS,

DEFENDANT(S)

NOTICE OF DEPARTMENT REASSIGNMENT

Electronically Filed
11/29/2021 3:15 PM

Steven D. Grierson

CLERE OF THE C(ﬂ‘

NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned

to Judge Kathleen E. Delaney.

X]  This reassignment is due to: Administrative Reassignment

1-19-22 1:30pm Plaintiff’s Request for Submission

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE
RESET BY THE NEW DEPARTMENT. PLEASE INCLUDE THE NEW

DEPARTMENT NUMBER ON ALL FUTURE FILINGS.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Allison Behrhorst

Allison Behrhorst,
Deputy Clerk of the Court
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CERTIFICATE OF SERVICE

I hereby certify that this 29th day of November, 2021

] The foregoing Notice of Department Reassignment was electronically served to
all registered parties for case number A-21-834478-W.

/s/ Allison Behrhorst

Allison Behrhorst
Deputy Clerk of the Court
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Electronically Filed
1/5/2022 12:48 PM

Steven D. Grierson

CLERE OF THE COjEE

RSPN

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

ERICK BROWN,
#1895908

Petitioner,

ve CASE NO:  A-21-834478-W
03C189658

WILLIAM HUTCHINGS, Warden, DEPT NO: XXV
Southern Desert Correctional Center, and )
The State of Nevada

Respondent.

STATE’S RESPONSE AND MOTION TO DISMISS PETITION FOR WRIT OF
HABEAS CORPUS DUE TO THE CORONAVIRUS GLOBAL PANDEMIC

DATE OF HEARING: JANUARY 19, 2022
TIME OF HEARING: 1:30 PM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petition for Writ of Habeas
Corpus Due to the Coronavirus Global Pandemic and Motion to Dismiss Pursuant to Laches.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, 1f
deemed necessary by this Honorable Court.

/
/

WCLARKCOUNTY DA NETWCRMCASE2: 200246324364 200263236C-REPN-{CRICK MARQUIS BROWN)-001. DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On January 28, 2003, the State filed an Information charging ERICK BROWN, aka

Erick Marquis Brown (hereinafter “Petitioner”) with: Count 1 — Burglary While in Possession
of a Firearm; Count 2 — First Degree Kidnapping with Use of a Deadly Weapon, Victim 65
Years of Age or Older Resulting in Substantial Bodily Harm; Count 3 — First Degree
Kidnapping with Use of a Deadly Weapon Resulting in Substantial Bodily Harm; Count 4 —
Robbery with Use of a Deadly Weapon, Victim 65 Years of Age; and Count 5 — Robbery with
Use of a Deadly Weapon.

On June 30, 2006, the jury returned a verdict of guilty on all counts. On August 8, 2006,
the District Court sentenced Petitioner to the Nevada Department of Corrections (hereinafter
“NDC”) as follows: Count 1 — a maximum of one hundred twenty (120} months with a
minimum parole eligibility of twenty-six (26) months; Count 2 — a maximum term of forty
(40) years with a minimum parole eligibility after fifteen (15) vears, plus an equal and
consecutive term for a victim of sixty-five (65) years or older, Count 2 to run concurrent to
Count 1; Count 3 — a maximum of forty (40) years with a minimum parole eligibility after
fifteen (15) years, plus an equal and consecutive term for the deadly weapon enhancement,
Count 3 to run consecutive to Count 2, and $143,327.00 19 restitution; Count 4 — a maximum
term of one hundred twenty (120) months with a minimum parole eligibility of twenty-six (26)
months, plus an equal and consecutive term for a victim of sixty-five (65) years or older, Count
4 to run concurrent to Count 3; and Count 5 — a maximum of one hundred twenty (120) months
with a minimum parole eligibility of twenty-six (26) months, plus an equal and consecutive
term for the deadly weapon enhancement, Count 5 to run concurrent with Count 4, with one
thousand three hundred forty-nine (1,349} days credit for time served.

The Judgment of Conviction was filed on August 16, 2006.

Petitioner filed three (3) Notices of Appeal from the Judgment of Conviction on August
11, 15, and 28, 2006. On September 13, 2007, the Nevada Supreme Court affirmed Petitioner’s

conviction and filed its Order of Affirmance. On October 9, 2007, Remittitur was 1ssued.

2
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On October 10, 2008, Petitioner filed his First Petition for Writ of Habeas Corpus (Post-
Conviction) (hereinafter “First Petition™) and on May 22, 2009, he filed a Supplement to his
Petition. On July 17, 2009, the State filed its Opposition to Petitioner’s Petition. On December
4, 2009, the Court ordered an evidentiary hearing. On January 27, 2012, the District Court
conducted the evidentiary hearing wherein Michael Cristalli, Petitioner’s prior attorney, was
sworn and testified. The District Court subsequently denied Petitioner’s Petition. On February
13, 2012, the District Court filed its Findings of Fact, Conclusions of Law and Order. On
February 16, 2012, the District Court filed its Notice of Entry of Order. On February 7, 2012,
Petitioner filed a Notice of Appeal from the denial of his Petition. On January 16, 2013, the
Nevada Supreme Court filed its Order of Affirmance. On February 11, 2013, Remittitur was
1ssued.

On June 27, 2013, Petitioner filed an “Accused Motion to Dismiss for Lack of Subject
Matter Jurisdiction,” Notice of Motion and Motion to Appoint Counsel, and “Caveat.” On
July 12, 2013, the State filed its Opposition. On July 22, 2013, the District Court denied
Petitioner’s Motions. On August 9, 2013, the District Court filed its Orders denying
Petitioner’s Motions,

On August 6, 2013, Petitioner filed a “Motion for Re-Hearing, and an Accused Request
for Leave to File Motion for Re-Hearing based upon State and Federal Constitutional
Deprivation in Prior Proceedings.” The State filed its Opposition on August 16, 2013, On
August 6, 2013, before the District Court could hear Petitioner’s Motion for Re-Hearing,
Petitioner also filed an “Accused Request for Leave to File Motion for Re-Hearing based upon
State and Federal Constitutional Deprivation in Prior Proceedings.” On August 16, 2013, the
State filed its Opposition. On August 15, 2013, Petitioner filed a Supplemental Motion entitled
“Accused Supplemental to His Motion for Re-Hearing / And / Or Reply to State’s Opposition
And Or Courts Denial Of Accused File Motion For Lack Of Subject Matter Jurisdiction And
Accused Motion To Strike States Opposition For Good Legal Cause Showing.” On August
28, 2013, the District Court denied Petitioner’s Motion and Request. On September 9, 2013,

the District Court denied Petitioner’s Supplemental Motion. On November 4, 2013, the District

3

"-."-.CLARKCOUNTYDA.NET‘-.CRM&ﬂSEE"-.EO02"-.632"-.36\200263236(.‘-RSPN-(ERICK MARGUIS BROWN)-001.DOCK




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

Court filed its Order denying Petitioner’s Motions and Requests. On November 14, 2013,
Petitioner filed a Notice of Appeal from the order denying his Motion for Rehearing and his
Request for Leave. On January 16, 2014, the Nevada Supreme Court dismissed the appeal for
lack of jurisdiction and filed its Order Dismissing Appeal. On April 7, 2014, Remittitur was
1ssued.

On September 23, 2013, Petitioner filed a “Motion for Order for the Accused Immediate
Release; Due to State’s Failure to Oppose the Accused Motion to Strike State’s Opposition for
Good Legal Cause Showing.” On October 9, 2013, the State filed its Opposition. On October
14, 2013, the Dustrict Court denied Petitioner’s Motion. On December 4, 2013, the District
Court filed its Order of Denial. On December 12, 2013, Petitioner filed a Notice of Appeal.
On January 21, 2014, the Nevada Supreme Court dismissed the appeal for lack of jurisdiction
and filed its Order Dismissing Appeal. On February 20, 2014, Remittitur was issued.

On October 17, 2013, Petitioner filed a Second Pro Per Petition for Writ of Habeas
Corpus (Post-Conviction) (hereinafter “Second Petition”). On December 9, 2013, the State
filed its Response and Motion to Dismiss Petitioner’s Petition. On January 8, 2014, the District
Court denied Petitioner’s Petition. On January 24, 2014, Petitioner filed a Notice of Appeal
from the District Court’s order. On February 12, 2014, the District Court filed its Findings of
Fact, Conclusions of Law and Order. On June 11, 2014, the Nevada Supreme Court affirmed
the District Court, and filed its Order of Affirmance. On July &, 2014, Remittitur was issued.

On November 8, 2013, Petitioner filed an “Accused Motion for Decision on the Merits
of Invalid Laws of the State of Nevada causing the District Court to be Divested of Subject
Matter Jurisdiction Ab Initio.” On November 22, 2013, the State filed its Opposition. On
December 2, 2013, the District Court denied Petitioner’s Motion. On January 10, 2014, the
District Court filed its Order denying Petitioner’s Motion. On January 27, 2014, Petitioner
filed a Notice of Appeal. On March 13, 2014, the Nevada Supreme Court dismissed the appeal
and filed its Order Dismissing Appeal. On August 24, 2014, Remittitur was issued.

On March 24, 2014, Petitioner filed a “Motion to Compel Court to Correct Its Own
‘Errors and Omissions’ with Their ‘Presumption’ of the (NRS); Is Now Challenged with the

4
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‘Knowledge of Law’ and “White Paper” with Attached ‘Prima facie’ Evidence as Proof of the
Unconstitutional Invalid (NRS).” On April 15, 2014, the State filed its Opposition to 5
Petitioner’s Motion. On April 16, 2014, the District Court denied Petitioner’s Motion. On May
1, 2014, the District Court filed its Order denying Petitioner’s Motion. On May 15, 2014,
Petitioner filed a Notice of Appeal. On June 12, 2014, the Nevada Supreme Court dismissed
the appeal and filed its Order Dismissing Appeal. On July 11, 2014, Remittitur was issued.

On August 28, 2014, Petitioner filed a Motion/Request for Eighth Judicial District Court
Judge Kathleen E. Delaney to Recuse Herself from Petitioner’s Case; for “Due Process
Violations” Constitutional Violations; Bias and Prejudice; Failure to Protect and Uphold the
Nevada State Constitution, 1.€. the Paramount Law. The State filed its Response on September
17, 2014. On September 22, 2014, the District Court denied Petitioner’s Motion. The Order
Denying Petitioner’s Motion was filed on September 29, 2014.

On April 16, 2018, Petitioner filed a Petition for Writ of Mandamus (hereinafter “Third
Petition”). On May 30, 2018, the Court denied Petitioner’s Third Petition finding that 1t failed
to contain a legal issue relevant to his case. On April 30, 2018, Petitioner filed a Fourth Petition
for Writ of Habeas Corpus (Post-Conviction) (hereinafter “Fourth Petition”). The State filed
its Response on June 21, 2018, On June 27, 2018, the Fourth Petition was denied. The Order
Denying the Fourth Petition was filed on July 26, 2018, On February 22, 2019, Petitioner filed
a Notice of Appeal. On May 15, 2019, the Nevada Supreme Court affirmed the judgment of
the District Court and Remittitur issued on June 12, 2019,

On February 11, 2019, Petitioner filed a Motion to Recuse 8th Judicial Dist. Ct. Judge
Kathleen E. Delaney. On March 5, 2019, Petitioner’s Motion was denied. The Decision and
Order denying the Motion was filed on March 7, 2019.

On May 17, 2021, Petitioner filed a Petition for Writ of Prohibition. The State filed an
Opposition on May 25, 2021. On June 30, 2021, the Court denied the Petitioner for Writ of
Prohibition. The Order Denying the Petition tor Writ of Prohibition was filed on July 16, 2021.

On May 12, 2021, Petitioner filed a Fifth Petition for Writ of Habeas Corpus Due to the

Coronavirus Global Pandemic (hereinafter “Fifth Petition”) and Request for Emergency

5
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Evidentiary Hearing. The State was not served, and the Fifth Petition was not calendared by
the District Court. On November 19, 2021, Petitioner filed the instant Request for Submission
of Covid-19 Writ of Habeas Corpus filed on May 12, 2021, the contents of which were the

same as his May 12, 2021, Fifth Petition. The State’s Response now follows.

ARGUMENT

L. THIS FIFTH PETITION IS PROCEDURALLY BARRED
A. Application of Procedural Bars is Mandatory
The Nevada Supreme Court has held that the district court has a duty to consider

whether a defendant’s post-conviction petition claims are procedurally barred. State v. Eighth

Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court

found that “[a]pplication of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction

are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was *“‘untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074,

6
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B. This Fifth Petition is Time-Barred

This Fifth Petition 1s time-barred. The instant petition was not filed within the one-year
statutory limit after the date of Remittitur. Thus, this Petition is time-barred pursuant to NRS
34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the peftitioner
demonstrates to the satisfaction of the court:

(a)  That the delay 1s not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is tiled.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time himit for preparing petitions for post-conviction relief under NRS

34.726 1s strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002},

the Nevada Supreme Court rejected a habeas petition that was filed two (2} days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This 1s not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017) (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of

conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.3d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount 1s not final and therefore does not trigger the one-year period for filing a

habeas petition).

7
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Given that Petitioner’s Judgment ot Conviction was never vacated, there is no legal
basis for running the one-year time-limit from anything but the date of Remittitur. Remittitur
1ssued on October 9, 2007. Thus, Petitioner had one year from October 9, 2007, to file this
Petition. Petitioner did not file the instant Petition until May 12, 2021, over thirteen (13) years
late. Absent a showing of good cause to excuse this delay, this Petition must be denied.

C.  This Fifth Petition is Successive and/or an Abuse of the Writ

Under NRS 34.810(2) “[a] second or successive petition must be dismissed if the judge
or justice determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.” Second or successive petitions will only be decided on the
merits if the petitioner can show good cause and prejudice. NRS 34.810(3); Lozada v. State,
110 Nev. 349, 358,871 P.2d 944, 950 (1994). The Nevada Supreme Court has stated: “Without

such limitations on the availability of post-conviction remedies, prisoners could petition for
relief in perpetuity and thus abuse post-conviction remedies. In addition, meritless, successive
and untimely petitions clog the court system and undermine the finality of convictions.”
Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it is

an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,

497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Here, Petitioner filed his First Petition on October 10, 2008. This Court denied the
Petition and filed its Findings of Fact, Conclusions of Law and Order on February 13, 2012.
On October 17, 2013, Petitioner filed his Second Petition. This Court denied Petitioner’s
Second Petition on January &, 2014. On April 16, 2018, Petitioner filed his Third Petition. On

8
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April 30, 2018, Petitioner filed his Fourth Petition. On May 30, 3018, this Court denied
Petitioner’s Third Petition. On June 27, 2018, this Court denied Petitioner’s Fourth Petition.

To the extent that any claims raised were raised previously, and denied on the merits,
said claims are successive and would be governed by res judicata and/or law of the case.! To
the extent that Petitioner is raising new claims, this is an abuse of the Writ. Therefore, absent
a showing of good cause and prejudice, Petitioner’s claims are procedurally barred.

D. The State Affirmatively Pleads Laches

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches 1s necessary in determining
whether a defendant has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000), overruled on other
grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014). In Hart, the Nevada Supreme

Court stated: “Application of the doctrine to an individual case may require consideration of
several factors, including: (1) whether there was an inexcusable delay in seeking relief; (2)
whether an implied waiver has arisen from the defendant's knowing acquiescence in existing
conditions; and (3) whether circumstances exist that prejudice the State. See Buckholt v.

District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).

! Sce Exce. Mgmt. v. Ticor Titles Ins. Co., 114 Nev. 823, 834, 963 P.2d 465, 473 (1998); Scalfon v. United States, 332
U.5. 575, 578, 68 8. Ct. 237, 239 (1948); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)
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Here, over five (5) years have passed since remittitur issued in this case. Accordingly,
the State would be prejudiced by the filing of this document. Therefore, Petitioner’s claim is
barred pursuant to the doctrine of laches.

E. Petitioner Fails to Demonstrate, or Even Address, Good Cause

To avoid procedural default under NRS 34.726 and NRS 34.810, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim 1n earlier proceedings or comply with the statutory requirements. Hogan v.
Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Dir. Nev. Dep’t of
Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (198R).

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251,771 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials’ made compliance impracticable.”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.
Warden, 114 Nev. 956, 959-60n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court clarified that a defendant cannot attempt to manufacture
good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting Colley v. State, 105 Nev. at 236, 773 P.2d at 1230). Excuses such as the lack of

assistance of counsel when preparing a petition, as well as the failure of trial counsel to forward
a copy of the file to a petitioner have been found not to constitute good cause. See Phelps, 104
Nev. at 660, 764 P.2d at 1306, superseded by statute on other grounds as recognized in Nika
v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 (2004); Hood v. State, 111 Nev. 335, 890
P.2d 797 (1995).
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Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

In the instant Fifth Petition, Petitioner fails to include any argument for good cause.
Failure to address good cause amounts to an admission that he is unable to do so. DCR 13(2);
EDCR 3.20(b), Polk v. State, 126 Nev. 180, 186, 233 P.3d 357, 360-61 (2010). Nowhere in
his petition does Petitioner address the 1ssue of good cause. He fails to allege any impediments
that necessitated bringing a claim outside of the one-year timeline. Thus, Petitioner’s silence
should be read as an admission that no good cause exists.

Additionally, Petitioner’s entire claim relies upon his exposure to COVID-19 while in
prison. He argues that he has pre-existing conditions but has not provided documentation from
certified medical professionals that he is personally at a heightened risk for COVID-19, or that
the NDOC is incapable of addressing his medical needs should he contract COVID-19.
Moreover, while Petitioner claims to have diabetes, he has not established that those with high
blood pressure are at a higher risk of suffering from COVID-19. Given that there is no evidence
that Petitioner’s health issues place his at greater risk than any other inmate, or that the NDOC
is incapable of appropriately addressing and managing his health issues, he has not
demonstrated that he is at a higher risk of contracting COVID-19.

Further, Petitioner has not established that the NDOC is incapable of managing and
treating any health issues he may currently have or could develop. Petitioner has not
established that he has access to health insurance or a doctor available to prescribe medication
needed if he should be released. Petitioner has not even established that he would have the

same access to a face mask, which the NDOC has provided to their inmates. COVID-19 has
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placed increased strain on all aspects of society, not simply the prison system. Even if released,
Petitioner would still need treatment due to his high blood pressure and diabetes. As such,
Petitioner has not established that he is more at risk of contracting COVID-19 in prison.
Petitioner’s argument is merely speculation that the NDOC are not taking the proper
measures against COVID-19. Such speculation is insufficient to overcome the procedural bars
of establishing good cause. As such, this Court should find that Petitioner fails to demonstrate

good cause.

F.  Petitioner Cannot Establish Prejudice

In order to establish prejudice, Petitioner must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. at 960, 860 P.2d at 716 (1993) (quoting United States v. Frady,
456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)). Petitioner’s procedural defaults cannot be

excused because his underlying claim 1s meritless.

In this case, Petitioner cannot establish prejudice to ignore the procedural defaults
because his claims are without merit and belied by the record, as will be further discussed in
more detail below. “Bare” and “naked” allegations are not sufficient to warrant post-conviction

relief, nor are those belied and repelled by the record. Hargrove v. State, 100 Nev. 498, 502,

686 P.2d 222, 225 (1984). “A claim is ‘belied” when it is contradicted or proven to be false by

the record as 1t existed at the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46

P.3d 1228, 1230 (2002). As Petitioner cannot satisfy the basis of his claims, he cannot

demonstrate sufficient prejudice to ignore the procedural defaults.

I1. A PETITION FOR WRIT OF HABEAS CORPUS IS NOT THE CORRECT
LEGAL VEHICLE TO BRING THIS CHALLENGE

It is well established that *“a petition for writ of habeas corpus may challenge the validity
of current confinement, but not the conditions thereof.” Bowen v. Warden of Nevada State

Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984). The rise of COVID-19 does not relate

to the validity of his confinement. Like other adverse aspects of being incarcerated that are
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unrelated to a defendant’s sentence (such as an increased risk of experiencing inmate
violence), Petitioner’s risk of exposure to COVID-19 is a condition of his confinement. See

Farmer v. Brennan, 511 U.S. 825, 833-34,114 8. Ct. 1970, 197677 (1994) (discussing inmate

violence as a condition of confinement). As such, Petition 1s challenging the conditions of his
confinement, and not the constitutionality of his sentence.
Challenges to conditions of confinement are not cognizable claims in habeas

proceedings. Bowen, 100 Nev. at 490. The Nevada Supreme Court stated as much in Bowen:

We have repeatedly held that a petition for writ of habeas
corpus may challenge the validity of current confinement, but
not the conditions thereof. See Director, Dep't Prisons v. Arndt,
98 Nev. 84, 640 P.2d 1318 (1982); Rogers v. Warden, 84 Neb.
539, 445 P.2d 28 (1968); Rainsberger v. Leypoldt, 77 Nev. 399,
365 P.2d 489 (1961), cert. denied, 368 U.S. 516, 82 S.Ct. 530, 7
L.Ed.2d 522 (1962). In Rogers, we held that a claim of brutal
treatment at the hands of prison officials was not cognizable on a
habeas petition, because the claim spoke to the conditions and not
the validity of confinement. In Arndt, we left open the specific
question raised by this appeal, whether the imposition of a
qualitatively more restrictive type of confinement within the
prison, such as punitive segregation, may be challenged by a
petition for writ of habeas corpus. We now hold that such a
challenge speaks only to the conditions of confinement and
therefore may not be raised by a habeas corpus petition. See
Rogers v. Warden, supra.

The district court correctly ruled that the instant claim for relief
was not cognizable in a habeas corpus proceeding.

Id. (emphasis added). In fact, the Nevada Supreme Court has recently declined to grant relief
to a petitioner alleging that the dangers of COVID-19 required his release from prison. See

Kerkorian v. Sisolak, 462 P.3d 256 (Nev. 2020) (unpublished disposition). Other courts have

similarly held that claims that COVID-19 makes an otherwise constitutional sentence cruel
and unusual are actually challenges to the conditions of confinement. See, inter alia, People
ex rel. Coleman v. Brann, No. 260252/20, 2020 WL 1941972, at *6 (N.Y. Sup. Ct. Apr. 21,
2020); Foster v. Comm'r of Correction, 484 Mass. 698, 717, 146 N.E.3d 372, 390 (2020).
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Accordingly, the appropriate vehicle to challenge a condition of confinement would be
to filea42 U.S.C. § 1983 claim and argue that an individual’s lawful incarceration has exposed
them to certain harms while incarcerated. Farmer v. Brennan, 511 U.S. 825, 832, 114 S. Ct.
1970, 1976, 128 L. Ed. 2d 811 (1994) (*“The Constitution ‘does not mandate comfortable
prisons,” Rhodes v. Chapman, 452 U.S. 337, 349, 101 S.Ct. 2392, 2400, 69 L.Ed.2d 59 (1981),

but neither does it permit inhumane ones, and it is now settled that ‘the treatment a prisoner
receives in prison and the conditions under which she is confined are subject to scrutiny under
the Eighth Amendment,” Helling, 509 U.S. at 31, 113 S.Ct. at 2480.7).

A review of both this State’s and the Supreme Court’s jurisprudence shows that issues
such as: excessive force used by prison officials (see Farmer v. Brennan, 511 U.S. 825, 832,
114 S. Ct. 1970, 1976, 128 L. Ed. 2d 811 (1994)); lack of access to appropriate medical care
(Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976)); the use of
cruel punishments within a prison (Hope v. Pelzer, 536 U.S. 730, 737-38, 122 S. Ct. 2508,
2514, 153 L. Ed. 2d 666 (2002)); the danger of inmate on inmate violence (Butler ex rel. Biller
v. Bayer, 123 Nev. 450, 459, 168 P.3d 1055, 1062 (2007)); and the use of punitive segregation
(Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984)), are

all addressed under a conditions of confinement analysis (or a similar analysis considering
whether the conduct of the prison staff was indifferent). This Court should therefore decline
Petitioner’s invitation to walk away from United States Supreme Court and Nevada Supreme
Court precedent.

Petitioner also contends that his claims are appropriate for habeas review because “there
is no other plain, speedy, or adequate remedy through any other legal vehicle.” Petition, at 1.
As explained above, the appropriate way for Petitioner to raise his claims would have been to
file a 42 U.S.C. § 1983 claim. See Farmer, 511 U.S. at 832. As such, it cannot be said that

Petitioner’s claims are otherwise unreviewable.

2 Compare to McConnell v. State, 125 Nev. 243, 249, footnote 5, 212 P.3d 307, 311, footnote
5 (2009) (The correct way to challenge the mode of execution is a separate and independent
42 U.S.C. §1983 action.).
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Given that the Nevada Supreme Court has clearly stated that this type of claim is not
cognizable in a petition for writ of habeas corpus, this Court does not have the jurisdiction to
address this claim when brought through such a legal vehicle. Accordingly, this Court should

deny the Petition.

III. PETITIONER CANNOT DEMONSTRATE THAT HIS SENTENCE
VIOLATES THE NEVADA AND UNITED STATE CONSTITUTIONS’
PROHIBITION AGAINST CRUEL AND UNUSUAL PUNISHMENT

Petitioner claims that his sentence is cruel and usual because prison officials acted with
deliberate indifference to his safety. His argument revolves around prison officials not taking
the necessary steps to protect him from COVID-19. Even if this claim was properly before this
Court, Petitioner cannot demonstrate that his Eighth Amendment Rights were violated.

The United States Supreme Court has addressed claims regarding conditions of
confinement, and whether such conditions, though not pronounced as “punishments” by

statute or by the sentencing court, could violate the Eighth Amendment. In Wilson v. Seiter,

501 U.S. 294, 111 S.Ct. 2321 (1991), the Court dealt with a complaint that prison conditions
constituted cruel and unusual punishment. Such conditions included “overcrowding, excessive
noise, insufficient locker storage space, inadequate heating and cooling, improper ventilation,
unclean and inadequate restrooms, unsanitary dining facilities and food preparation, and
housing with mentally and physically ill inmates.” Id. at 296, 111 S.Ct. at 2323. The Court
explained: “a prisoner advancing such a claim must, at a minimum, allege ‘deliberate
indifference’” on the part of prison officials. Id. at 297, 111 S.Ct. at 2323; accord Estelle v.
Gamble, 429 U.S. 97, 97 §.Ct. 285 (1976). The Wilson Court clarified, however, that mere

“allegations of ‘inadvertent failure to provide adequate medical care’ . . . simply fail to
establish the requisite culpable state of mind.” Id. (emphasis added). The United States
Supreme Court has since adopted a *‘subjective recklessness” standard for *“deliberate
indifference” analyses regarding Eighth Amendment claims. Farmer v. Brennan, 511 U.S. 825,

837-40, 114 S.Ct. 1970, 1979-80 (1994) (expressly rejecting the adoption of some objective

15

"-."-.CLARKCOUNTYDA.NET‘-.CR.\/5"3§E2"-.20l)2"-.632"-.36\200263236(.‘-RSPN-(ERICK MARGUIS BROWN)-001.DOCK




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

standard, opting instead for a standard accounting for the risks involved and officials’ efforts
— or lack thereof — to alleviate such risks).

Accordingly, in determining whether the conditions of confinement constitute cruel and
unusual punishment, the question is whether prison officials have displayed a deliberate
indifference to Petitioner’s safety; or failed to undertake reasonable measures to ensure the
safety of prisoners. See Farmer, 511 U.S. at 829, 114 S. Ct. at 1974; see also Hudson v. Palmer,
468 U.S. 517, 526-527, 104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984). The United States

Supreme Court has analogized displaying a deliberate indifterence with recklessly
disregarding a risk. Farmer, 511 U.S. at 836, 114 §. Ct. at 1978. “[I]t is enough that the official
acted or failed to act despite a knowledge of a substantial risk of serious harm.” Id. at 842, 114
S. Ct. at 198-81.

Recently, in U.S. v. Dade, the Ninth Circuit held in that the COVID-19 pandemic and
risk of contracting the virus in prison does not warrant release 1f the risks are being adequately
addressed. 959 F.3d 1136, 1139 (9th Cir. 2020). The Court further explained that even if the
risks are not being adequately addressed, transferring the defendant to a different facility, as
opposed to release, would be more appropriate. Id. The Ninth Circuit has further explained
that granting release is appropriate only after a defendant establishes that they have serious
health issues and that the prison is incapable of treating those health concerns. In re Roe, 257
F.3d 1077, 1081 (9th Cir. 2001).

Petitioner’s claim is meritless because NDOC has been undertaking various measures
to protect not just him, but all inmates from the risk imposed by COVID-19. Petitioner has not
established that NDOC would be incapable of addressing his health issues. According to
NDOC’s official website, they have taken active steps towards maintaining a safe and healthy
environment for both the inmates and NDOC staff. The following protocols have been
instituted thus far in response to COVID-19:

1. Running modified operations that limit travel between facilities
and restricted visitation at all facilities. This will be in-place until

corrections and medical experts at NDOC, working alongside
local and state government agencies, determine that the health and
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safety of staff and ottenders are no longer threatened by COVID-

19.

2. Each morning, all employees are being screened for symptoms of the
virus, including having their temperature taken. Anyone found with one
of the cardinal symptoms (fever of 100 degrees F or greater, shortness of
breath, dry cough, chills, muscle pain, new loss of taste or smell) are sent
home where they must obtain medical clearance or test negative for
COVID-19 before returning to work.

3. All personnel who do enter a secure facility are required to wear a face
covering.,

4. Testing new arrivals at the intake units at High Desert State Prison and
Northern Nevada Correctional Center for COVID-19, and isolating
offenders who test positive in negative airflow cells.

5. The dissemination of the latest CDC guidance for staff and offenders,
including the Center of Disease Control's Stop the Spread of Germs
poster, in highly visible areas.

6. Surface Sanitation Teams, using a 10% bleach concentration,
thoroughly clean surfaces at all facilities.

7. Hand soap is readily available at every facility, both mn cells and in
common areas. NDOC encourages all persons to frequently wash their
hands using warm soap and water for at least 20 seconds.

8. Prison Industries is manufacturing hand sanitizer, medical gowns, and
face coverings to ensure NDOC staff have access to these critical
supplies. PI is also manufacturing alcohol-free hand sanitizer and face
coverings for offenders.

9. If an offender is suspected of having an illness, or if they self-report
feeling 111, NDOC medical staff immediately assess and place them in that
facility's infirmary or medically observes them in their cell. NDOC also
alerts Culinary so meals are delivered to the offenders while they're in the
infirmary or their cell.’

On January 5, 2021, NDOC officials instituted the following:

Effective January 5, 2021, ALL NDOC Staff
/Inmates/Visitors will be required to wear an N95 mask at
all times while on NDOC property or sanctioned off-
property movements (i¢ court visits, NDF firecrews,
firecrews, inmate porters, etc).

Simple cloth face masks are no longer authorized for any
staft members/inmates/visitors at any time while on NDOC
property or sanctioned off-property movements except for
staff/inmates/visitors that have an underlying respiratory

* STATE OF NEVADA DEPARTMENT OF CORRECTIONS: NDOC COVID-19 UPDATES 11/06/2020,
https://doc.nv.gov/About/Press Relcasc/covid19_updates/.
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condition. Exceptions to the mask requirement still include
while eating/drinking (during this time ensure at least 6 feet
of social distancing between yourself and other staff
members) and while alone in your enclosed office or
workspace away from inmates and/or other staff.*

Petitioner also could receive a vaccination 1f he desires to reduce his risk of becoming
seriously ill.® Petitioner did not reveal whether he is fully vaccinated. NDOC reported on May
4, 2021, that almost half of the offenders in NDOC facilities had received at least their first
dose of the vaccine.® This percentage is higher at Southern Desert Correctional Center where
Petitioner is currently located. As such, not only has NDOC prioritized the safety of inmates
by establishing protocols, but they also provide the opportunity for inmates to reduce their risk
of becoming seriously ill.

Given the litany of ways in which NDOC is attempting to protect prisoners from this
virus, there can be no legitimate assertion that officials are failing to act despite knowledge of
a substantial risk of serious harm or that the prison is incapable of mitigating the risk of the
spread or treatment of Petitioner should he contract COVID-19. Further, under Petitioner’s
theory every single sentence of incarceration being served in the State of Nevada would be
unconstitutional and in violation of the Eighth Amendment. The ultimate outcome of
Petitioner’s logic shows its absurdity. The existence of a pandemic is not a get out of jail free
card for Petitioner or anyone else.

The potential to be exposed to coronavirus is now an aspect of every single person’s
daily life. There is a potential for exposure at grocery stores, places of employment, and
medical facilities, just to name a few.” The CDC published information regarding the stress
caused by the pandemic, so inmates are not alone in those aspects.® As such, even if released,

Petitioner would face exposure to COVID-19.

* STATE OF NEVADA DEPARTMENT OF CORRECTIONS: NDOC COVID-19 UPDATES 01/05/2021,
http://doc.nv.gov/About/Press Release/covidl9 updates/.

* CENTERS FOR DISEASE CONTROL AND PREVENTION, Kev things To know About Covid-19 Vaccines,
https://www.cde.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html

® STATE OF NEVADA DEPARTMENT OF CORRECTIONS: PRESS RELEASE May 4, 2021, Vaccinations climb in
Nevada Prisons as visitation reopens, https://doc.nv.gov/About/Press_Release/News/,

" New York Post, COVID-19 risks ranked: Grocerv stores among least-likely places to contract virus,
https://mypost.com/2020/06/1 3/cxperts-rank-most-likely-places-to-contract-coronavirus/.

¥ CENTERS FOR DISEASE CONTROL AND PREVENTION, Stress and Coping: Adults Experiencing Stress from
COVID-19, https:/iwww.cde.gov/coronavirus/2019-ncovidaily-life-coping/managing-stress-anxicty. html.
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Petitioner is also unable to establish that his risk of contracting COVID-19 is
substantially greater while incarcerated than it would be if he were released. This is especially
true in light of the fact that almost half of the inmates in NDOC have received at least their
first dose of the vaccine, and more than half have received it where Petitioner is currently
located.® In addition, Petitioner fails to allege that he would have access to the same protections
that NDOC has provided for its inmates, such as N95 masks, or even that he would have access
to healthcare if released.

Petitioner seems to imply that his risk of death from COVID-19 elevates his once
constitutional sentence to a death decree. As of the filing of this Response, there have been
three (3) deaths at Southern Desert Correctional Center where the inmates had COVID-19.'°
Thus, allegations that a sentence of incarceration 1s akin to a sentence of death are hyperbolic.
For the foregoing reasons, the conditions of Petitioner’s confinement cannot constitute cruel
and unusual punishment. As such, Petitioner’s claim is meritless and should be denied.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an evidentiary hearing is required. A petitioner must not be
discharged or committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.

2. It the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judﬁe or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

(emphasis added).

The Nevada Supreme Court has held that if a petition can be resolved without

expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

® STATE OF NEVADA DEPARTMENT OF CORRECTIONS: PRESS RELEASE May 4, 2021, Vaccinations climb in
Nevada Prisons as visitation reopens, https://doc.nv.gov/About/Press Release/News/.

WSTATE OF NEVADA DEPARTMENT OF HEALTH AND HUMAN SERVICES OFFICE OF ANALYTICS,
Facilities with Reported Covid-19 Cases,
https://app.powcrbigov.us/view r=cyJiljoiINDMwMDIOY mQtINmUy Y S00ZmF L WIOMGItZDMOOTY 1 Y2Y0YzN
hliwildCISImUOY TMOMGUZLWI4OWUINGU20C04ZWFhLTEINDRkMjewMzk4MCJ9.
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1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

detendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim is ‘belied’ when it is contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

It is improper to hold an evidentiary hearing simply to make a complete record. See

State v. Fighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (*The

district court considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrect basis for an evidentiary
hearing.”). Further, the United States Supreme Court has held that an evidentiary hearing 1s
not required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994).

Here, Petitioner seeks an evidentiary hearing. However, there is no reason to expand
the record as Petitioner’s claims are meritless. As discussed supra, Section I, Petitioner’s
assertions are improperly pled and thus should not even be heard by this Court. Even if a
Petition for Writ of Habeas Corpus were the proper way to address this issue, Petitioner is

unable to establish prison ofticials acted with deliberate indifference to his safety. As such, an
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evidentiary hearing is not warranted. Therefore, Petitioner’s request for an evidentiary hearing
should be denied.
CONCLUSION

Based on the foregoing, the State requests that this Court dismiss or deny the Petition
for Writ of Habeas Corpus Due to the Coronavirus Global Pandemic.
DATED this 5th day of October, 2022.
Respectfully submitted,

STEVEN WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY // Taleen Pandukht

TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734
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CERTFICATE OF SERVICE BY MAILING

L_ELICK M, BROn) , hereby certify, pursuant to NRCP 5(b), that on this /7
day of (E /) , 20 SR mailed a true and correct copy of the foregoing, * /€€5 I1S5€

Yo The Stkeites t7a0djen 7 0@(’/@4\\/@ dod (oot

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

, Clopk ol tho Cord
/ —ROD LS Tz 3777 £,
/ s [eaos v 56/5¢
// /
- 7
/ /
/ /
/ /

CCFILE

DATED: this /) dayof (]G 2092

7//7’ AN
LEEICK T, BLEOW/ T ORI/ T
Propria Personam

Post Office Box 208,S.D.C.C.

Indian Springs, Nevada 89018
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned daes hereby affirm that the preceding &'7)/»/; <e o

The States Lo, JC/u/z”/ﬂ'iL [)eaeml/v{, d (rviud Mobip,
(Title of Document) /

flled In District Court Case number 4-2/- 5344 75— l/\{/f/gg’é&i’——/

j
U/. Does not contaln the soclal security number of any persan.
-OR-
O Contalns the soclal security number of a person as required by:

A. A specific state or federal law, to wit:
(State specific law)

~Oof-

B. For the administration of a public program or for an application
for a federal or state grant.

e N

Signature Data’

EXICE Keon)

Print Name

Fro S ¢

Title
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CLERK OF THE COURT

FCL

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

ERICK BROWN,
#1895908

Petitioner,
CASE NO:  A-21-834478-W

03C189658-1

WILLIAM HUTCHINGS, Warden, DEPT NO: XXV
Southern Desert Correctional Center, and )
The State of Nevada

=V8=

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

DATE OF HEARING: JANUARY 19, 2022
TIME OF HEARING: 1:30 PM

THIS CAUSE having come on for hearing before the Honorable KATHLEEN
DELANEY, District Judge, on the 19th day of January 2022, Petitioner not being present, the
State being represented by STEVEN B. WOLFSON, Clark County District Attorney, by and
through JOHN JONES, Chiet Deputy District Attorney, and the Court having considered the
matter, including briefs, transcripts, and documents on file herein, now therefore, the Court
makes the tollowing findings of fact and conclusions of law:

/
/
/
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY
On January 28, 2003, the State filed an Information charging ERICK BROWN, aka

Erick Marquis Brown (hereinafter “Petitioner”) with: Count 1 — Burglary While in Possession
of a Firearm; Count 2 — First Degree Kidnapping with Use of a Deadly Weapon, Victim 65
Years of Age or Older Resulting in Substantial Bodily Harm; Count 3 — First Degree
Kidnapping with Use of a Deadly Weapon Resulting in Substantial Bodily Harm; Count 4 —
Robbery with Use of a Deadly Weapon, Victim 65 Years of Age; and Count 5 — Robbery with
Use of a Deadly Weapon.

On June 30, 2006, the jury returned a verdict of guilty on all counts. On August 8, 2006,
the District Court sentenced Petitioner to the Nevada Department of Corrections (hereinafter
“NDC”) as follows: Count 1 — a maximum of one hundred twenty (120} months with a
minimum parole eligibility of twenty-six (26) months; Count 2 — a maximum term of forty
(40) years with a minimum parole eligibility after fifteen (15) vears, plus an equal and
consecutive term for a victim of sixty-five (65) years or older, Count 2 to run concurrent to
Count 1; Count 3 — a maximum of forty (40) years with a minimum parole eligibility after
fifteen (15) years, plus an equal and consecutive term for the deadly weapon enhancement,
Count 3 to run consecutive to Count 2, and $143,327.00 19 restitution; Count 4 — a maximum
term of one hundred twenty (120) months with a minimum parole eligibility of twenty-six (26)
months, plus an equal and consecutive term for a victim of sixty-five (65) years or older, Count
4 to run concurrent to Count 3; and Count 5 — a maximum of one hundred twenty (120) months
with a minimum parole eligibility of twenty-six (26) months, plus an equal and consecutive
term for the deadly weapon enhancement, Count 5 to run concurrent with Count 4, with one
thousand three hundred forty-nine (1,349) days credit for time served.

The Judgment of Conviction was filed on August 16, 2006.

Petitioner filed three (3) Notices of Appeal from the Judgment of Conviction on August
11, 15, and 28, 2006. On September 13, 2007, the Nevada Supreme Court affirmed Petitioner’s

conviction and filed its Order of Affirmance. On October 9, 2007, Remittitur was 1ssued.
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On October 10, 2008, Petitioner filed his First Petition for Writ of Habeas Corpus (Post-
Conviction) (hereinafter “First Petition™) and on May 22, 2009, he filed a Supplement to his
Petition. On July 17, 2009, the State filed its Opposition to Petitioner’s Petition. On December
4, 2009, the Court ordered an evidentiary hearing. On January 27, 2012, the District Court
conducted the evidentiary hearing wherein Michael Cristalli, Petitioner’s prior attorney, was
sworn and testified. The District Court subsequently denied Petitioner’s Petition. On February
13, 2012, the District Court filed its Findings of Fact, Conclusions of Law and Order. On
February 16, 2012, the District Court filed its Notice of Entry of Order. On February 7, 2012,
Petitioner filed a Notice of Appeal from the denial of his Petition. On January 16, 2013, the
Nevada Supreme Court filed its Order of Affirmance. On February 11, 2013, Remittitur was
1ssued.

On June 27, 2013, Petitioner filed an “Accused Motion to Dismiss for Lack of Subject
Matter Jurisdiction,” Notice of Motion and Motion to Appoint Counsel, and “Caveat.” On
July 12, 2013, the State filed its Opposition. On July 22, 2013, the District Court denied
Petitioner’s Motions. On August 9, 2013, the District Court filed its Orders denying
Petitioner’s Motions,

On August 6, 2013, Petitioner filed a “Motion for Re-Hearing, and an Accused Request
for Leave to File Motion for Re-Hearing based upon State and Federal Constitutional
Deprivation in Prior Proceedings.” The State filed its Opposition on August 16, 2013, On
August 6, 2013, before the District Court could hear Petitioner’s Motion for Re-Hearing,
Petitioner also filed an “Accused Request for Leave to File Motion for Re-Hearing based upon
State and Federal Constitutional Deprivation in Prior Proceedings.” On August 16, 2013, the
State filed its Opposition. On August 15, 2013, Petitioner filed a Supplemental Motion entitled
“Accused Supplemental to His Motion for Re-Hearing / And / Or Reply to State’s Opposition
And Or Courts Denial Of Accused File Motion For Lack Of Subject Matter Jurisdiction And
Accused Motion To Strike States Opposition For Good Legal Cause Showing.” On August
28, 2013, the District Court denied Petitioner’s Motion and Request. On September 9, 2013,

the District Court denied Petitioner’s Supplemental Motion. On November 4, 2013, the District
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Court filed its Order denying Petitioner’s Motions and Requests. On November 14, 2013,
Petitioner filed a Notice of Appeal from the order denying his Motion for Rehearing and his
Request for Leave. On January 16, 2014, the Nevada Supreme Court dismissed the appeal for
lack of jurisdiction and filed its Order Dismissing Appeal. On April 7, 2014, Remittitur was
1ssued.

On September 23, 2013, Petitioner filed a “Motion for Order for the Accused Immediate
Release; Due to State’s Failure to Oppose the Accused Motion to Strike State’s Opposition for
Good Legal Cause Showing.” On October 9, 2013, the State filed its Opposition. On October
14, 2013, the Dustrict Court denied Petitioner’s Motion. On December 4, 2013, the District
Court filed its Order of Denial. On December 12, 2013, Petitioner filed a Notice of Appeal.
On January 21, 2014, the Nevada Supreme Court dismissed the appeal for lack of jurisdiction
and filed its Order Dismissing Appeal. On February 20, 2014, Remittitur was 1ssued.

On October 17, 2013, Petitioner filed a Second Pro Per Petition for Writ of Habeas
Corpus (Post-Conviction) (hereinafter “Second Petition”). On December 9, 2013, the State
filed its Response and Motion to Dismiss Petitioner’s Petition. On January 8, 2014, the District
Court denied Petitioner’s Petition. On January 24, 2014, Petitioner filed a Notice of Appeal
from the District Court’s order. On February 12, 2014, the District Court filed its Findings of
Fact, Conclusions of Law and Order. On June 11, 2014, the Nevada Supreme Court affirmed
the District Court, and filed its Order of Affirmance. On July &, 2014, Remittitur was issued.

On November 8, 2013, Petitioner filed an “Accused Motion for Decision on the Merits
of Invalid Laws of the State of Nevada causing the District Court to be Divested of Subject
Matter Jurisdiction Ab Initio.” On November 22, 2013, the State filed its Opposition. On
December 2, 2013, the District Court denied Petitioner’s Motion. On January 10, 2014, the
District Court filed its Order denying Petitioner’s Motion. On January 27, 2014, Petitioner
filed a Notice of Appeal. On March 13, 2014, the Nevada Supreme Court dismissed the appeal
and filed its Order Dismissing Appeal. On August 24, 2014, Remittitur was issued.

On March 24, 2014, Petitioner filed a “Motion to Compel Court to Correct Its Own

‘Errors and Omissions’ with Their ‘Presumption” of the (NRS); Is Now Challenged with the
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‘Knowledge of Law’ and “White Paper” with Attached ‘Prima facie’ Evidence as Proof of the
Unconstitutional Invalid (NRS).” On April 15, 2014, the State filed its Opposition to 5
Petitioner’s Motion. On April 16, 2014, the District Court denied Petitioner’s Motion. On May
1, 2014, the District Court filed its Order denying Petitioner’s Motion. On May 15, 2014,
Petitioner filed a Notice of Appeal. On June 12, 2014, the Nevada Supreme Court dismissed
the appeal and filed its Order Dismissing Appeal. On July 11, 2014, Remittitur was issued.

On August 28, 2014, Petitioner filed a Motion/Request for Eighth Judicial District Court
Judge Kathleen E. Delaney to Recuse Herself from Petitioner’s Case; for “Due Process
Violations” Constitutional Violations; Bias and Prejudice; Failure to Protect and Uphold the
Nevada State Constitution, 1.€. the Paramount Law. The State filed its Response on September
17, 2014. On September 22, 2014, the District Court denied Petitioner’s Motion. The Order
Denying Petitioner’s Motion was filed on September 29, 2014.

On April 16, 2018, Petitioner filed a Petition for Writ of Mandamus (hereinafter “Third
Petition”). On May 30, 2018, the Court denied Petitioner’s Third Petition finding that 1t failed
to contain a legal issue relevant to his case. On April 30, 2018, Petitioner filed a Fourth Petition
for Writ of Habeas Corpus (Post-Conviction) (hereinafter “Fourth Petition”). The State filed
its Response on June 21, 2018, On June 27, 2018, the Fourth Petition was denied. The Order
Denying the Fourth Petition was filed on July 26, 2018, On February 22, 2019, Petitioner filed
a Notice of Appeal. On May 15, 2019, the Nevada Supreme Court affirmed the judgment of
the District Court and Remittitur issued on June 12, 2019,

On February 11, 2019, Petitioner filed a Motion to Recuse 8th Judicial Dist. Ct. Judge
Kathleen E. Delaney. On March 5, 2019, Petitioner’s Motion was denied. The Decision and
Order denying the Motion was filed on March 7, 2019.

On May 17, 2021, Petitioner filed a Petition for Writ of Prohibition. The State filed an
Opposition on May 25, 2021. On June 30, 2021, the Court denied the Petitioner for Writ of
Prohibition. The Order Denying the Petition tor Writ of Prohibition was filed on July 16, 2021.

On May 12, 2021, Petitioner filed a Fifth Petition for Writ of Habeas Corpus Due to the

Coronavirus Global Pandemic (hereinafter “Fifth Petition”) and Request for Emergency
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Evidentiary Hearing. The State was not served, and the Fifth Petition was not calendared by

the District Court. On November 19, 2021, Petitioner filed the instant Request for Submission

of Covid-19 Writ of Habeas Corpus filed on May 12, 2021, the contents of which were the

same as his May 12, 2021, Fifth Petition. On January 5, 2022, the State filed its Response.
On January 19, 2022, this Court denied the Petition, finding as follows.

ANALYSIS

L. THIS FIFTH PETITION IS PROCEDURALLY BARRED
A. Application of Procedural Bars is Mandatory
The Nevada Supreme Court has held that the district court has a duty to consider

whether a defendant’s post-conviction petition claims are procedurally barred. State v. Eighth

Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court

found that “[a]pplication of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction

are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was *“‘untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s

petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
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procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

B. This Fifth Petition is Time-Barred

This Court finds that this Fifth Petition is time-barred. The instant petition was not filed
within the one-year statutory limit after the date ot Remittitur. Thus, this Petition is time-barred

pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satistaction of the court:

(a)  That the delay is not the fault of the petitioner; and

(b}  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is tiled.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time himit for preparing petitions for post-conviction relief under NRS

34.726 1s strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2} days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This 1s not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017) (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of
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conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.3d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount is not final and therefore does not trigger the one-year period for filing a
habeas petition).

Given that Petitioner’s Judgment of Conviction was never vacated, there is no legal
basis for running the one-year time-limit from anything but the date of Remittitur. Remaittitur
1ssued on October 9, 2007. Thus, Petitioner had one year from October 9, 2007, to file this
Petition. Petitioner did not file the instant Petition until May 12, 2021, over thirteen (13) years
late. Given Petitioner’s failure to demonstrate good cause and prejudice, this Petition is denied

as time-barred.
C. This Fifth Petition is Successive and/or an Abuse of the Writ

Under NRS 34.810(2) “[a] second or successive petition must be dismissed if the judge
or justice determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.” Second or successive petitions will only be decided on the
merits if the petitioner can show good cause and prejudice. NRS 34.810(3); Lozada v. State,
110 Nev. 349, 358, 871 P.2d 944, 950 (1994). The Nevada Supreme Court has stated: “Without

such limitations on the availability of post-conviction remedies, prisoners could petition for
relief in perpetuity and thus abuse post-conviction remedies. In addition, meritless, successive
and untimely petitions clog the court system and undermine the finality of convictions.”
Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that *“[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, 1t 1s

an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
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497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Here, Petitioner filed his First Petition on October 10, 2008. This Court denied the
Petition and filed its Findings of Fact, Conclusions of Law and Order on February 13, 2012.
On October 17, 2013, Petitioner filed his Second Petition. This Court denied Petitioner’s
Second Petition on January &, 2014. On April 16, 2018, Petitioner filed his Third Petition. On
April 30, 2018, Petitioner filed his Fourth Petition. On May 30, 3018, this Court denied
Petitioner’s Third Petition. On June 27, 2018, this Court denied Petitioner’s Fourth Petition.

To the extent that any claims raised were raised previously, and denied on the merits,
said claims are successive and would be governed by res judicata and/or law of the case.! To
the extent that Petitioner 1s raising new claims, this 1s an abuse of the Writ. Given Petitioner’s

failure to demonstrate good cause and prejudice, this Petition is denied as successive.

D. Petitioner Fails to Demonstrate, or Even Address, Good Cause

To avoid procedural default under NRS 34.726 and NRS 34.810, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his tailure to
present his claim in earlier proceedings or comply with the statutory requirements. Hogan v.
Warden, 109 Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Dir. Nev. Dep’t of
Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988).

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials’ made compliance impracticable.”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 1 18 Nev. at 595, 53 P.3d at 904 (citing Harris v.

! Sce Exce. Mgmt. v. Ticor Titles Ins. Co., 114 Nev. 823, 834, 963 P.2d 465, 473 (1998); Scalfon v. United States, 332
U.5. 575, 578, 68 8. Ct. 237, 239 (1948); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)
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Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court clarified that a defendant cannot attempt to manufacture
good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting Colley v. State, 105 Nev. at 236, 773 P.2d at 1230). Excuses such as the lack of

assistance of counsel when preparing a petition, as well as the failure of trial counsel to forward
a copy of the file to a petitioner have been found not to constitute good cause. See Phelps, 104
Nev. at 660, 764 P.2d at 1306, superseded by statute on other grounds as recognized in Nika
v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 (2004}, Hood v. State, 111 Nev. 335, 890
P.2d 797 (1995).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev, at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

In the instant Fifth Petition, Petitioner fails to include any argument for good cause.
Failure to address good cause amounts to an admission that he is unable to do so. DCR 13(2);
EDCR 3.20(b); Polk v. State, 126 Nev. 180, 186, 233 P.3d 357, 360-61 (2010). Nowhere in
his Petition does Petitioner address the issue of good cause. He fails to allege any impediments
that necessitated bringing a claim outside of the one-year timeline. Thus, Petitioner’s silence
is read as an admission that no good cause exists.

Additionally, Petitioner’s entire claim relies upon his exposure to COVID-19 while in
prison. He argues that he has pre-existing conditions but has not provided documentation from

certified medical professionals that he is personally at a heightened risk for COVID-19, or that

10
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the NDOC is incapable of addressing his medical needs should he contract COVID-19.
Moreover, while Petitioner claims to have diabetes, he has not established that those with high
blood pressure are at a higher risk of suffering from COVID-19. Given that there is no evidence
that Petitioner’s health issues place his at greater risk than any other inmate, or that the NDOC
18 incapable of appropriately addressing and managing his health issues, he has not
demonstrated that he is at a higher risk of contracting COVID-19.

Further, Petitioner has not established that the NDOC 1s incapable of managing and
treating any health issues he may currently have or could develop. Petitioner has not
established that he has access to health insurance or a doctor available to prescribe medication
needed if he should be released. Petitioner has not even established that he would have the
same access to a face mask, which the NDOC has provided to their inmates. COVID-19 has
placed increased strain on all aspects of society, not simply the prison system. Even if released,
Petitioner would still need treatment due to his high blood pressure and diabetes. As such,
Petitioner has not established that he 1s more at risk of contracting COVID-19 in prison.

Petitioner’s argument is merely speculation that the NDOC are not taking the proper
measures against COVID-19. Such speculation is insufficient to overcome the procedural bars
of establishing good cause. The Court finds that the NDOC has taken every precaution it can
to address the risk imposed by the Covid-19 pandemic. As such, this Court finds that Petitioner

failed to demonstrate good cause.

E. Petitioner Cannot Establish Prejudice

In order to establish prejudice, Petitioner must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. at 960, 860 P.2d at 716 (1993) (quoting United States v. Frady,
456 UU.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)). Petitioner’s procedural defaults cannot be

excused because his underlying claim 1s meritless.
In this case, Petitioner cannot establish prejudice to ignore the procedural defaults

because his claims are without merit and belied by the record, as will be further discussed in
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more detail below. “Bare” and “naked” allegations are not sutficient to warrant post-conviction

relief, nor are those belied and repelled by the record. Hargrove v. State, 100 Nev. 498, 502,

686 P.2d 222, 225 (1984). “A claim is ‘belied” when it is contradicted or proven to be false by

the record as 1t existed at the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46

P.3d 1228, 1230 (2002). As Petitioner cannot satisfy the basis of his claims, this Court finds

that he failed demonstrate sufficient prejudice to ignore the procedural defaults.

I1. A PETITION FOR WRIT OF HABEAS CORPUS IS NOT THE CORRECT
LEGAL VEHICLE TO BRING THIS CHALLENGE

It 1s well established that “a petition for writ of habeas corpus may challenge the validity
of current confinement, but not the conditions thereof.” Bowen v. Warden of Nevada State

Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984). The rise of COVID-19 does not relate

to the validity of his confinement. Like other adverse aspects of being incarcerated that are
unrelated to a defendant’s sentence (such as an increased risk of experiencing inmate
violence), Petitioner’s risk of exposure to COVID-19 is a condition of his confinement. See

Farmer v. Brennan, 511 U.S. 825, 833-34, 114 S. Ct. 1970, 197677 (1994) (discussing inmate

violence as a condition of confinement). As such, Petitioner is challenging the conditions of
his confinement, and not the constitutionality of his sentence.
Challenges to conditions of confinement are not cognizable claims in habeas

proceedings. Bowen, 100 Nev. at 490. The Nevada Supreme Court stated as much in Bowen:

We have repeatedly held that a petition for writ of habeas
corpus may challenge the validity of current confinement, but
not the conditions thereof. See Director, Dep't Prisons v. Arndt,
98 Nev. 84, 640 P.2d 1318 (1982); Rogers v. Warden, 84 Neb.
539, 445 P.2d 28 (1968); Rainsberger v. Leypoldt, 77 Nev. 399,
365 P.2d 489 (1961), cert. denied, 368 U.S. 516, 82 S.Ct. 530, 7
L.Ed.2d 522 (1962). In Rogers, we held that a claim of brutal
treatment at the hands of prison officials was not cognizable on a
habeas petition, because the claim spoke to the conditions and not
the validity of confinement. In Arndt, we left open the specific
question raised by this appeal, whether the imposition of a
qualitatively more restrictive type of confinement within the
prison, such as punitive segregation, may be challenged by a
petition for writ of habeas corpus. We now hold that such a

12
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challenge speaks only to the conditions of confinement and
therefore may not be raised by a habeas corpus petition. See
Rogers v. Warden, supra.

The district court correctly ruled that the instant claim for relief
was not cognizable in a habeas corpus proceeding.

Id. (emphasis added). In fact, the Nevada Supreme Court has recently declined to grant relief
to a petitioner alleging that the dangers of COVID-19 required his release from prison. See

Kerkorian v. Sisolak, 462 P.3d 256 (Nev. 2020) (unpublished disposition). Other courts have

similarly held that claims that COVID-19 makes an otherwise constitutional sentence cruel
and unusual are actually challenges to the conditions of confinement. See, inter alia, People
ex rel. Coleman v. Brann, No. 260252/20, 2020 WL 1941972, at *6 (N.Y. Sup. Ct. Apr. 21,
2020); Foster v. Comm'r of Correction, 484 Mass. 698, 717, 146 N.E.3d 372, 390 (2020).

Accordingly, the appropriate vehicle to challenge a condition of confinement would be
to filea42 U.S.C. § 1983 claim and argue that an individual’s lawful incarceration has exposed
them to certain harms while incarcerated. Farmer v. Brennan, 511 U.S. 825, 832, 114 S. Ct.
1970, 1976, 128 L. Ed. 2d 811 (1994) (*“The Constitution ‘does not mandate comfortable
prisons,” Rhodes v. Chapman, 452 U.S. 337, 349, 101 S.Ct. 2392, 2400, 69 L.Ed.2d 59 (1981),

but neither does it permit inhumane ones, and it is now settled that ‘the treatment a prisoner
receives in prison and the conditions under which she is confined are subject to scrutiny under
the Eighth Amendment,” Helling, 509 U.S. at 31, 113 S.Ct. at 2480.7).

A review of both this State’s and the Supreme Court’s jurisprudence shows that issues
such as: excessive force used by prison officials (see Farmer v. Brennan, 511 U.S. 825, 832,
114 S. Ct. 1970, 1976, 128 L. Ed. 2d 811 (1994)); lack of access to appropriate medical care
(Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976)); the use of
cruel punishments within a prison (Hope v. Pelzer, 536 U.S. 730, 737-38, 122 S. Ct. 2508,

2 Compare to McConnell v. State, 125 Nev. 243, 249, footnote 5, 212 P.3d 307, 311, footnote
5 (2009) (The correct way to challenge the mode of execution is a separate and independent
42 U.S.C. §1983 action.).
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2514, 153 L. Ed. 2d 666 (2002)); the danger of inmate on inmate violence (Butler ex rel. Biller

v. Bayer, 123 Nev. 450, 459, 168 P.3d 1055, 1062 (2007)); and the use of punitive segregation
(Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984)), are

all addressed under a conditions of confinement analysis (or a similar analysis considering
whether the conduct of the prison staff was indifferent). This Court therefore declines
Petitioner’s invitation to walk away from United States Supreme Court and Nevada Supreme
Court precedent.

Petitioner also contends that his claims are appropriate for habeas review because “there
1s no other plain, speedy, or adequate remedy through any other legal vehicle.” Petition, at 1.
As explained above, the appropriate way for Petitioner to raise his claims would have been to
file a 42 U.S.C. § 1983 claim. See Farmer, 511 U.S. at 832. As such, it cannot be said that
Petitioner’s claims are otherwise unreviewable.

Grven that the Nevada Supreme Court has clearly stated that this type of claim 1s not
cognizable in a petition for writ of habeas corpus, this Court does not have the jurisdiction to
address this claim when brought through such a legal vehicle. Accordingly, this Court denies

the Petition.

III. PETITIONER CANNOT DEMONSTRATE THAT HIS SENTENCE
VIOLATES THE NEVADA AND UNITED STATE CONSTITUTIONS’
PROHIBITION AGAINST CRUEL AND UNUSUAL PUNISHMENT

Petitioner claims that his sentence is cruel and usual because prison officials acted with
deliberate indifference to his safety. His argument revolves around prison officials not taking
the necessary steps to protect him from COVID-19. Even if this claim was properly before this
Court, Petitioner cannot demonstrate that his Eighth Amendment Rights were violated.

The United States Supreme Court has addressed claims regarding conditions of
confinement, and whether such conditions, though not pronounced as “punishments” by
statute or by the sentencing court, could violate the Eighth Amendment. In Wilson v. Seiter,

501 U.S. 294, 111 S.Ct. 2321 (1991), the Court dealt with a complaint that prison conditions

constituted cruel and unusual punishment. Such conditions included “overcrowding, excessive
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noise, insutticient locker storage space, inadequate heating and cooling, improper ventilation,
unclean and inadequate restrooms, unsanitary dining facilities and food preparation, and
housing with mentally and physically ill inmates.” Id. at 296, 111 S.Ct. at 2323. The Court
explained: “a prisoner advancing such a claim must, at a minimum, allege ‘deliberate
indifference’ on the part of prison officials. Id. at 297, 111 S.Ct. at 2323; accord Estelle v.
Gamble, 429 U.S. 97, 97 S.Ct. 285 (1976). The Wilson Court clarified, however, that mere

“allegations of ‘inadvertent failure to provide adequate medical care’ . . . simply fail to
establish the requisite culpable state of mind.” 1d. (emphasis added). The United States
Supreme Court has since adopted a *‘subjective recklessness” standard for *“deliberate
indifference” analyses regarding Eighth Amendment claims. Farmer v. Brennan, 511 U.S. 825,

837-40, 114 S.Ct. 1970, 1979-80 (1994) (expressly rejecting the adoption of some objective

standard, opting instead for a standard accounting for the risks involved and officials’ efforts
— or lack thereof — to alleviate such risks).

Accordingly, in determining whether the conditions of confinement constitute cruel and
unusual punishment, the question is whether prison officials have displayed a deliberate

indifference to Petitioner’s safety; or failed to undertake reasonable measures to ensure the

safety of prisoners. See Farmer, 511 U.S. at 829, 114 8. Ct. at 1974, see also Hudson v. Palmer,
468 U.S. 517, 526-527, 104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984). The United States
Supreme Court has analogized displaying a deliberate indifference with recklessly
disregarding a risk. Farmer, 511 U.S. at 836, 114 S. Ct. at 1978. “[I]t is enough that the official
acted or failed to act despite a knowledge of a substantial risk of serious harm.” Id. at 842, 114
S. Ct. at 198-81.

Recently, in U.S. v. Dade, the Ninth Circuit held in that the COVID-19 pandemic and
risk of contracting the virus in prison does not warrant release if the risks are being adequately
addressed. 959 F.3d 1136, 1139 (9th Cir. 2020). The Court further explained that even if the
risks are not being adequately addressed, transferring the defendant to a different facility, as
opposed to release, would be more appropriate. 1d. The Ninth Circuit has further explained

that granting release is appropriate only after a defendant establishes that they have serious
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health issues and that the prison is incapable of treating those health concerns. In re Roe, 257
F.3d 1077, 1081 (9th Cir. 2001).

Petitioner’s claim is meritless because NDOC has been undertaking various measures
to protect not just him, but all inmates from the risk imposed by COVID-19. Petitioner has not
established that NDOC would be incapable of addressing his health 1ssues. According to
NDOC’s official website, they have taken active steps towards maintaining a safe and healthy
environment for both the inmates and NDOC staff. The following protocols have been

instituted thus far in response to COVID-19:

1. Running modified operations that limit travel between facilities
and restricted visitation at all facilities. This will be in-place until
corrections and medical experts at NDOC, working alongside
local and state government agencies, determine that the health and
safety of staff and offenders are no longer threatened by COVID-
19.

2. Each morning, all employees are being screened for symptoms
of the virus, including having their temperature taken. Anyone
found with one of the cardinal symptoms (fever of 100 degrees F
or greater, shortness of breath, dry cough, chills, muscle pain, new
loss of taste or smell) are sent home where they must obtain
medical clearance or test negative for COVID-19 before returning
to work.

3. All personnel who do enter a secure facility are required to wear
a face covering.

4. Testing new arrivals at the intake units at High Desert State
Prison and Northern Nevada Correctional Center for COVID-19,
and 1solating offenders who test positive in negative airflow cells.
5. The dissemination of the latest CDC guidance for staff and
offenders, including the Center of Disease Control's Stop the
Spread of Germs poster, in highly visible areas.

6. Surface Sanitation Teams, using a 10% bleach concentration,
thoroughly clean surfaces at all facilities.

7. Hand soap is readily available at every facility, both in cells and
in common areas. NDOC encourages all persons to frequently
wash their hands using warm soap and water for at least 20
seconds.

8. Prison Industries is manufacturing hand sanitizer, medical
gowns, and face coverings to ensure NDOC staff have access to
these critical supplies. PI is also manufacturing alcohol-free hand
sanitizer and face coverings for offenders.

16
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9. If an oftender is suspected of having an illness, or if they self-
report feeling ill, NDOC medical staff immediately assess and
place them in that facility's infirmary or medically observes them
in their cell. NDOC also alerts Culinary so meals are delivered to
the offenders while they're in the infirmary or their cell.?

On January 5, 2021, NDOC officials instituted the following:

Ettective January 5, 2021, ALL NDOC Staff
/Inmates/Visitors will be required to wear an N95 mask at
all times while on NDOC property or sanctioned off-
property movements (1e court visits, NDF firecrews,
firecrews, inmate porters, etc).

Simple cloth face masks are no longer authorized for any
staff members/inmates/visitors at any time while on NDOC
property or sanctioned off-property movements except for
staff/inmates/visitors that have an underlying respiratory
condition. Exceptions to the mask requirement still include
while eating/drinking (during this time ensure at least 6 feet
of social distancing between yourself and other staff
members) and while alone in your enclosed office or
workspace away from inmates and/or other staff.*

Petitioner also could receive a vaccination if he desires to reduce his risk of becoming
seriously ill.° Petitioner did not reveal whether he is fully vaccinated. NDOC reported on May
4, 2021, that almost half of the offenders in NDOC facilities had received at least their first
dose of the vaccine.® This percentage is higher at Southern Desert Correctional Center where
Petitioner is currently located. As such, not only has NDOC prioritized the safety of inmates
by establishing protocols, but they also provide the opportunity for inmates to reduce their risk
of becoming seriously ill.

Given the litany of ways in which NDOC is attempting to protect prisoners from this
virus, there can be no legitimate assertion that officials are failing to act despite knowledge of

a substantial risk of serious harm or that the prison is incapable of mitigating the risk of the

' STATE OF NEVADA DEPARTMENT OF CORRECTIONS: NDOC COVID-19 UPDATES 11/06/2020,
https://doc.nv.gov/About/Press Release/covidl9 updates/.

4 8TATE OF NEVADA DEPARTMENT OF CORRECTIONS: NDOC COVID-19 UPDATES 01/05/2021,
http://doc.nv.gov/About/Press Release/covidl9 updates/.

* CENTERS FOR DISEASE CONTROL AND PREVENTION, Kev things To know About Covid-19 Vaccines,
https:/fwww.cde.gov/coronavirus/2019-ncovivaceines/keythingstoknow html

8 STATE OF NEVADA DEPARTMENT OF CORRECTIONS: PRESS RELEASE May 4, 2021, Vaccinations climb in

Nevada Prisons as visttation reopens, hitps://doc.nv.gov/About/Press Relcase/News/.
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spread or treatment of Petitioner should he contract COVID-19. Further, under Petitioner’s
theory every single sentence of incarceration being served in the State of Nevada would be
unconstitutional and in violation of the Eighth Amendment. The ultimate outcome of
Petitioner’s logic shows its absurdity. The existence of a pandemic is not a get out of jail free
card for Petitioner or anyone else.

The potential to be exposed to coronavirus is now an aspect of every single person’s
daily life. There is a potential for exposure at grocery stores, places of employment, and
medical facilities, just to name a few.” The CDC published information regarding the stress
caused by the pandemic, so inmates are not alone in those aspects.® As such, even if released,
Petitioner would face exposure to COVID-19.

Petitioner i1s also unable to establish that his risk of contracting COVID-19 is
substantially greater while incarcerated than it would be if he were released. This 1s especially
true in light of the fact that almost half of the inmates in NDOC have received at least their
first dose of the vaccine, and more than half have received it where Petitioner 1s currently
located.” In addition, Petitioner fails to allege that he would have access to the same protections
that NDOC has provided for its inmates, such as N95 masks, or even that he would have access
to healthcare if released.

Petitioner seems to imply that his risk of death from COVID-19 elevates his once
constitutional sentence to a death decree. As of the filing of this Response, there have been
three (3) deaths at Southern Desert Correctional Center where the inmates had COVID-19.'°
Thus, allegations that a sentence of incarceration is akin to a sentence of death are hyperbolic.
For the foregoing reasons, the conditions of Petitioner’s confinement cannot constitute cruel

and unusual punishment. As such, this Court denies the Petition as any claim is meritless.

" New York Post, COVID-19 risks ranked: Grocery stores wmong least-likely places to contract virus,
https.//nypost.com/2020/06/13/experts-rank-most-likely-places-to-contract-corenavirus/,

® CENTERS FOR DISEASE CONTROL AND PREVENTION, Siress and Coping: Adults Experiencing Stress from
COVID-19, https:/www.cde.govi/coronavirus/2019-ncev/daily-life-ceping/managing-stress-anxiety. html.

° STATE OF NEVADA DEPARTMENT OF CORRECTIONS: PRESS RELEASE May 4, 2021, Vaccinations climb in
Nevada Prisons as visitation reopens, https://doc.nv.gov/About/Press Release/News/.

YSTATE OF NEVADA DEPARTMENT OF HEALTH AND HUMAN SERVICES OFFICE OF ANALYTICS, Facilities
with Reported Covid-19 Cases,
https://app.powcrbigov.us/view r=cyJiljoiINDMwMDIOY mQtINmUy Y S00ZmF L WIOMGItZDMOOTY 1 Y2Y0YzN
hliwidCISImUOY TMOMGU2LWIAOWUINGU20C04ZWFhLTEINDRkMjewMzk4MCIS.
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IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an evidentiary hearing is required. A petitioner must not be
discharged or committed to the custody oga person other than the
respondent unless an evidentiary hearing is held.

2. If the judge or justice determines tﬁat the petitioner 1s not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

(emphasis added).
The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief 1s not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim 1s ‘belied’ when it 1s contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

It is improper to hold an evidentiary hearing simply to make a complete record. See

State v. Fighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (*The

district court considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrect basis for an evidentiary
hearing.”). Further, the United States Supreme Court has held that an evidentiary hearing is
not required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence

ot counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
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for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994).

Here, Petitioner seeks an evidentiary hearing. However, there is no reason to expand
the record as Petitioner’s claims are meritless. As discussed supra, Section [I, Petitioner’s
assertions are improperly pled and thus should not even be heard by this Court. Even if a
Petition for Writ of Habeas Corpus were the proper way to address this issue, Petitioner is
unable to establish prison officials acted with deliberate indifference to his safety. As such, an
evidentiary hearing 1s not warranted. Therefore, Petitioner’s request for an evidentiary hearing
1s denied.

ORDER

Based on the foregoing, IT ISHEREBY ORDERED that the Petition for Writ of Habeas

Corpus Due to the Coronavirus Global Pandemic and Request for Emergency Evidentiary

Hearing shall be, and is, hereby denied. Dated this 16th day of February, 2022

\ )

719 7TEOQ C72B BDB6
Kathleen E. Delaney
District Court Judge

STEVEN WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Taleen Pandukht

TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 8th day of

February, 2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ERICK BROWN, #92713
S5.D.C.C

PO BOX 208

INDIAN SPRINGS, NV 89070

BY //E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office
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DISTRICT COURT
CLARK COUNTY, NEVADA

Erick Brown, Plaintiff(s}
Vs,

William Hutchings, Defendant(s)

CASE NO: A-21-834478-W

DEPT. NO. Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:

Service Date: 2/16/2022

Dept Law Clerk dept25lc(@clarkcountycourts.us
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Electronically Filed
2125{2022 8:02 AM
Steven D. Grierson

CLERK OF THE CO
NEFF w »E L"“‘""‘"

DISTRICT COURT
CLARK COUNTY, NEVADA
ERICK BROWN,
Case No: A-21-834478-W
Petitioner,
Dept No: XXV
Vs,

WILLIAM HUTCHINGS; ET AL.,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on February 16, 2022, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision er erder of this court. If you wish to appesal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on February 25, 2022.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

CERTIFICATE OF E-SERVICE / MATLING

T hereby certify that on this 25 day of February 2022, T served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Erick Brown # 92713
P.O. Box 208
Indian Springs, NV 89070

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

-1-
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Electronically Filed
02/16/2022 1:47 PM

s f i

CLERK OF THE COURT

FCL

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

ERICK BROWN,
#1895908

Petitioner,
CASE NO:  A-21-834478-W

03C189658-1

WILLIAM HUTCHINGS, Warden, DEPT NO: XXV
Southern Desert Correctional Center, and )
The State of Nevada

=V8=

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

DATE OF HEARING: JANUARY 19, 2022
TIME OF HEARING: 1:30 PM

THIS CAUSE having come on for hearing before the Honorable KATHLEEN
DELANEY, District Judge, on the 19th day of January 2022, Petitioner not being present, the
State being represented by STEVEN B. WOLFSON, Clark County District Attorney, by and
through JOHN JONES, Chiet Deputy District Attorney, and the Court having considered the
matter, including briefs, transcripts, and documents on file herein, now therefore, the Court
makes the tollowing findings of fact and conclusions of law:

/
/
/
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY
On January 28, 2003, the State filed an Information charging ERICK BROWN, aka

Erick Marquis Brown (hereinafter “Petitioner”) with: Count 1 — Burglary While in Possession
of a Firearm; Count 2 — First Degree Kidnapping with Use of a Deadly Weapon, Victim 65
Years of Age or Older Resulting in Substantial Bodily Harm; Count 3 — First Degree
Kidnapping with Use of a Deadly Weapon Resulting in Substantial Bodily Harm; Count 4 —
Robbery with Use of a Deadly Weapon, Victim 65 Years of Age; and Count 5 — Robbery with
Use of a Deadly Weapon.

On June 30, 2006, the jury returned a verdict of guilty on all counts. On August 8, 2006,
the District Court sentenced Petitioner to the Nevada Department of Corrections (hereinafter
“NDC”) as follows: Count 1 — a maximum of one hundred twenty (120} months with a
minimum parole eligibility of twenty-six (26) months; Count 2 — a maximum term of forty
(40) years with a minimum parole eligibility after fifteen (15) vears, plus an equal and
consecutive term for a victim of sixty-five (65) years or older, Count 2 to run concurrent to
Count 1; Count 3 — a maximum of forty (40) years with a minimum parole eligibility after
fifteen (15) years, plus an equal and consecutive term for the deadly weapon enhancement,
Count 3 to run consecutive to Count 2, and $143,327.00 19 restitution; Count 4 — a maximum
term of one hundred twenty (120) months with a minimum parole eligibility of twenty-six (26)
months, plus an equal and consecutive term for a victim of sixty-five (65) years or older, Count
4 to run concurrent to Count 3; and Count 5 — a maximum of one hundred twenty (120) months
with a minimum parole eligibility of twenty-six (26) months, plus an equal and consecutive
term for the deadly weapon enhancement, Count 5 to run concurrent with Count 4, with one
thousand three hundred forty-nine (1,349) days credit for time served.

The Judgment of Conviction was filed on August 16, 2006.

Petitioner filed three (3) Notices of Appeal from the Judgment of Conviction on August
11, 15, and 28, 2006. On September 13, 2007, the Nevada Supreme Court affirmed Petitioner’s

conviction and filed its Order of Affirmance. On October 9, 2007, Remittitur was 1ssued.
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On October 10, 2008, Petitioner filed his First Petition for Writ of Habeas Corpus (Post-
Conviction) (hereinafter “First Petition™) and on May 22, 2009, he filed a Supplement to his
Petition. On July 17, 2009, the State filed its Opposition to Petitioner’s Petition. On December
4, 2009, the Court ordered an evidentiary hearing. On January 27, 2012, the District Court
conducted the evidentiary hearing wherein Michael Cristalli, Petitioner’s prior attorney, was
sworn and testified. The District Court subsequently denied Petitioner’s Petition. On February
13, 2012, the District Court filed its Findings of Fact, Conclusions of Law and Order. On
February 16, 2012, the District Court filed its Notice of Entry of Order. On February 7, 2012,
Petitioner filed a Notice of Appeal from the denial of his Petition. On January 16, 2013, the
Nevada Supreme Court filed its Order of Affirmance. On February 11, 2013, Remittitur was
1ssued.

On June 27, 2013, Petitioner filed an “Accused Motion to Dismiss for Lack of Subject
Matter Jurisdiction,” Notice of Motion and Motion to Appoint Counsel, and “Caveat.” On
July 12, 2013, the State filed its Opposition. On July 22, 2013, the District Court denied
Petitioner’s Motions. On August 9, 2013, the District Court filed its Orders denying
Petitioner’s Motions,

On August 6, 2013, Petitioner filed a “Motion for Re-Hearing, and an Accused Request
for Leave to File Motion for Re-Hearing based upon State and Federal Constitutional
Deprivation in Prior Proceedings.” The State filed its Opposition on August 16, 2013, On
August 6, 2013, before the District Court could hear Petitioner’s Motion for Re-Hearing,
Petitioner also filed an “Accused Request for Leave to File Motion for Re-Hearing based upon
State and Federal Constitutional Deprivation in Prior Proceedings.” On August 16, 2013, the
State filed its Opposition. On August 15, 2013, Petitioner filed a Supplemental Motion entitled
“Accused Supplemental to His Motion for Re-Hearing / And / Or Reply to State’s Opposition
And Or Courts Denial Of Accused File Motion For Lack Of Subject Matter Jurisdiction And
Accused Motion To Strike States Opposition For Good Legal Cause Showing.” On August
28, 2013, the District Court denied Petitioner’s Motion and Request. On September 9, 2013,

the District Court denied Petitioner’s Supplemental Motion. On November 4, 2013, the District
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Court filed its Order denying Petitioner’s Motions and Requests. On November 14, 2013,
Petitioner filed a Notice of Appeal from the order denying his Motion for Rehearing and his
Request for Leave. On January 16, 2014, the Nevada Supreme Court dismissed the appeal for
lack of jurisdiction and filed its Order Dismissing Appeal. On April 7, 2014, Remittitur was
1ssued.

On September 23, 2013, Petitioner filed a “Motion for Order for the Accused Immediate
Release; Due to State’s Failure to Oppose the Accused Motion to Strike State’s Opposition for
Good Legal Cause Showing.” On October 9, 2013, the State filed its Opposition. On October
14, 2013, the Dustrict Court denied Petitioner’s Motion. On December 4, 2013, the District
Court filed its Order of Denial. On December 12, 2013, Petitioner filed a Notice of Appeal.
On January 21, 2014, the Nevada Supreme Court dismissed the appeal for lack of jurisdiction
and filed its Order Dismissing Appeal. On February 20, 2014, Remittitur was 1ssued.

On October 17, 2013, Petitioner filed a Second Pro Per Petition for Writ of Habeas
Corpus (Post-Conviction) (hereinafter “Second Petition”). On December 9, 2013, the State
filed its Response and Motion to Dismiss Petitioner’s Petition. On January 8, 2014, the District
Court denied Petitioner’s Petition. On January 24, 2014, Petitioner filed a Notice of Appeal
from the District Court’s order. On February 12, 2014, the District Court filed its Findings of
Fact, Conclusions of Law and Order. On June 11, 2014, the Nevada Supreme Court affirmed
the District Court, and filed its Order of Affirmance. On July &, 2014, Remittitur was issued.

On November 8, 2013, Petitioner filed an “Accused Motion for Decision on the Merits
of Invalid Laws of the State of Nevada causing the District Court to be Divested of Subject
Matter Jurisdiction Ab Initio.” On November 22, 2013, the State filed its Opposition. On
December 2, 2013, the District Court denied Petitioner’s Motion. On January 10, 2014, the
District Court filed its Order denying Petitioner’s Motion. On January 27, 2014, Petitioner
filed a Notice of Appeal. On March 13, 2014, the Nevada Supreme Court dismissed the appeal
and filed its Order Dismissing Appeal. On August 24, 2014, Remittitur was issued.

On March 24, 2014, Petitioner filed a “Motion to Compel Court to Correct Its Own

‘Errors and Omissions’ with Their ‘Presumption” of the (NRS); Is Now Challenged with the
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‘Knowledge of Law’ and “White Paper” with Attached ‘Prima facie’ Evidence as Proof of the
Unconstitutional Invalid (NRS).” On April 15, 2014, the State filed its Opposition to 5
Petitioner’s Motion. On April 16, 2014, the District Court denied Petitioner’s Motion. On May
1, 2014, the District Court filed its Order denying Petitioner’s Motion. On May 15, 2014,
Petitioner filed a Notice of Appeal. On June 12, 2014, the Nevada Supreme Court dismissed
the appeal and filed its Order Dismissing Appeal. On July 11, 2014, Remittitur was issued.

On August 28, 2014, Petitioner filed a Motion/Request for Eighth Judicial District Court
Judge Kathleen E. Delaney to Recuse Herself from Petitioner’s Case; for “Due Process
Violations” Constitutional Violations; Bias and Prejudice; Failure to Protect and Uphold the
Nevada State Constitution, 1.€. the Paramount Law. The State filed its Response on September
17, 2014. On September 22, 2014, the District Court denied Petitioner’s Motion. The Order
Denying Petitioner’s Motion was filed on September 29, 2014.

On April 16, 2018, Petitioner filed a Petition for Writ of Mandamus (hereinafter “Third
Petition”). On May 30, 2018, the Court denied Petitioner’s Third Petition finding that 1t failed
to contain a legal issue relevant to his case. On April 30, 2018, Petitioner filed a Fourth Petition
for Writ of Habeas Corpus (Post-Conviction) (hereinafter “Fourth Petition”). The State filed
its Response on June 21, 2018, On June 27, 2018, the Fourth Petition was denied. The Order
Denying the Fourth Petition was filed on July 26, 2018, On February 22, 2019, Petitioner filed
a Notice of Appeal. On May 15, 2019, the Nevada Supreme Court affirmed the judgment of
the District Court and Remittitur issued on June 12, 2019,

On February 11, 2019, Petitioner filed a Motion to Recuse 8th Judicial Dist. Ct. Judge
Kathleen E. Delaney. On March 5, 2019, Petitioner’s Motion was denied. The Decision and
Order denying the Motion was filed on March 7, 2019.

On May 17, 2021, Petitioner filed a Petition for Writ of Prohibition. The State filed an
Opposition on May 25, 2021. On June 30, 2021, the Court denied the Petitioner for Writ of
Prohibition. The Order Denying the Petition tor Writ of Prohibition was filed on July 16, 2021.

On May 12, 2021, Petitioner filed a Fifth Petition for Writ of Habeas Corpus Due to the

Coronavirus Global Pandemic (hereinafter “Fifth Petition”) and Request for Emergency
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Evidentiary Hearing. The State was not served, and the Fifth Petition was not calendared by

the District Court. On November 19, 2021, Petitioner filed the instant Request for Submission

of Covid-19 Writ of Habeas Corpus filed on May 12, 2021, the contents of which were the

same as his May 12, 2021, Fifth Petition. On January 5, 2022, the State filed its Response.
On January 19, 2022, this Court denied the Petition, finding as follows.

ANALYSIS

L. THIS FIFTH PETITION IS PROCEDURALLY BARRED
A. Application of Procedural Bars is Mandatory
The Nevada Supreme Court has held that the district court has a duty to consider

whether a defendant’s post-conviction petition claims are procedurally barred. State v. Eighth

Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court

found that “[a]pplication of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction

are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was *“‘untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. 1d. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s

petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
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procedural bars are so fundamental to the post-conviction process that they must be applied

by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

B. This Fifth Petition is Time-Barred

This Court finds that this Fifth Petition is time-barred. The instant petition was not filed
within the one-year statutory limit after the date ot Remittitur. Thus, this Petition is time-barred

pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satistaction of the court:

(a)  That the delay is not the fault of the petitioner; and

(b}  That dismissal of the petition as untimely will unduly
prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is tiled.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time himit for preparing petitions for post-conviction relief under NRS

34.726 1s strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2} days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

This 1s not a case wherein the Judgment of Conviction was, for example, not final. See,

e.g., Johnson v. State, 133 Nev. 571, 402 P.3d 1266 (2017) (holding that the defendant’s

judgment of conviction was not final until the district court entered a new judgment of
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conviction on counts that the district court had vacated); Whitehead v. State, 128 Nev. 259,

285 P.3d 1053 (2012) (holding that a judgment of conviction that imposes restitution in an
unspecified amount is not final and therefore does not trigger the one-year period for filing a
habeas petition).

Given that Petitioner’s Judgment of Conviction was never vacated, there is no legal
basis for running the one-year time-limit from anything but the date of Remittitur. Remaittitur
1ssued on October 9, 2007. Thus, Petitioner had one year from October 9, 2007, to file this
Petition. Petitioner did not file the instant Petition until May 12, 2021, over thirteen (13) years
late. Given Petitioner’s failure to demonstrate good cause and prejudice, this Petition is denied

as time-barred.
C. This Fifth Petition is Successive and/or an Abuse of the Writ

Under NRS 34.810(2) “[a] second or successive petition must be dismissed if the judge
or justice determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.” Second or successive petitions will only be decided on the
merits if the petitioner can show good cause and prejudice. NRS 34.810(3); Lozada v. State,
110 Nev. 349, 358, 871 P.2d 944, 950 (1994). The Nevada Supreme Court has stated: “Without

such limitations on the availability of post-conviction remedies, prisoners could petition for
relief in perpetuity and thus abuse post-conviction remedies. In addition, meritless, successive
and untimely petitions clog the court system and undermine the finality of convictions.”
Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that *“[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, if the claim or allegation was previously available with reasonable diligence, 1t 1s

an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
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497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Here, Petitioner filed his First Petition on October 10, 2008. This Court denied the
Petition and filed its Findings of Fact, Conclusions of Law and Order on February 13, 2012.
On October 17, 2013, Petitioner filed his Second Petition. This Court denied Petitioner’s
Second Petition on January &, 2014. On April 16, 2018, Petitioner filed his Third Petition. On
April 30, 2018, Petitioner filed his Fourth Petition. On May 30, 3018, this Court denied
Petitioner’s Third Petition. On June 27, 2018, this Court denied Petitioner’s Fourth Petition.

To the extent that any claims raised were raised previously, and denied on the merits,
said claims are successive and would be governed by res judicata and/or law of the case.! To
the extent that Petitioner 1s raising new claims, this 1s an abuse of the Writ. Given Petitioner’s

failure to demonstrate good cause and prejudice, this Petition is denied as successive.

D. Petitioner Fails to Demonstrate, or Even Address, Good Cause

To avoid procedural default under NRS 34.726 and NRS 34.810, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his tailure to
present his claim in earlier proceedings or comply with the statutory requirements. Hogan v.
Warden, 109 Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Dir. Nev. Dep’t of
Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988).

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials’ made compliance impracticable.”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 1 18 Nev. at 595, 53 P.3d at 904 (citing Harris v.

! Sce Exce. Mgmt. v. Ticor Titles Ins. Co., 114 Nev. 823, 834, 963 P.2d 465, 473 (1998); Scalfon v. United States, 332
U.5. 575, 578, 68 8. Ct. 237, 239 (1948); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)

9
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Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court clarified that a defendant cannot attempt to manufacture
good cause. See Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting Colley v. State, 105 Nev. at 236, 773 P.2d at 1230). Excuses such as the lack of

assistance of counsel when preparing a petition, as well as the failure of trial counsel to forward
a copy of the file to a petitioner have been found not to constitute good cause. See Phelps, 104
Nev. at 660, 764 P.2d at 1306, superseded by statute on other grounds as recognized in Nika
v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 (2004}, Hood v. State, 111 Nev. 335, 890
P.2d 797 (1995).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev, at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

In the instant Fifth Petition, Petitioner fails to include any argument for good cause.
Failure to address good cause amounts to an admission that he is unable to do so. DCR 13(2);
EDCR 3.20(b); Polk v. State, 126 Nev. 180, 186, 233 P.3d 357, 360-61 (2010). Nowhere in
his Petition does Petitioner address the issue of good cause. He fails to allege any impediments
that necessitated bringing a claim outside of the one-year timeline. Thus, Petitioner’s silence
is read as an admission that no good cause exists.

Additionally, Petitioner’s entire claim relies upon his exposure to COVID-19 while in
prison. He argues that he has pre-existing conditions but has not provided documentation from

certified medical professionals that he is personally at a heightened risk for COVID-19, or that

10
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the NDOC is incapable of addressing his medical needs should he contract COVID-19.
Moreover, while Petitioner claims to have diabetes, he has not established that those with high
blood pressure are at a higher risk of suffering from COVID-19. Given that there is no evidence
that Petitioner’s health issues place his at greater risk than any other inmate, or that the NDOC
18 incapable of appropriately addressing and managing his health issues, he has not
demonstrated that he is at a higher risk of contracting COVID-19.

Further, Petitioner has not established that the NDOC 1s incapable of managing and
treating any health issues he may currently have or could develop. Petitioner has not
established that he has access to health insurance or a doctor available to prescribe medication
needed if he should be released. Petitioner has not even established that he would have the
same access to a face mask, which the NDOC has provided to their inmates. COVID-19 has
placed increased strain on all aspects of society, not simply the prison system. Even if released,
Petitioner would still need treatment due to his high blood pressure and diabetes. As such,
Petitioner has not established that he 1s more at risk of contracting COVID-19 in prison.

Petitioner’s argument is merely speculation that the NDOC are not taking the proper
measures against COVID-19. Such speculation is insufficient to overcome the procedural bars
of establishing good cause. The Court finds that the NDOC has taken every precaution it can
to address the risk imposed by the Covid-19 pandemic. As such, this Court finds that Petitioner

failed to demonstrate good cause.

E. Petitioner Cannot Establish Prejudice

In order to establish prejudice, Petitioner must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. at 960, 860 P.2d at 716 (1993) (quoting United States v. Frady,
456 UU.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)). Petitioner’s procedural defaults cannot be

excused because his underlying claim 1s meritless.
In this case, Petitioner cannot establish prejudice to ignore the procedural defaults

because his claims are without merit and belied by the record, as will be further discussed in
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more detail below. “Bare” and “naked” allegations are not sutficient to warrant post-conviction

relief, nor are those belied and repelled by the record. Hargrove v. State, 100 Nev. 498, 502,

686 P.2d 222, 225 (1984). “A claim is ‘belied” when it is contradicted or proven to be false by

the record as 1t existed at the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46

P.3d 1228, 1230 (2002). As Petitioner cannot satisfy the basis of his claims, this Court finds

that he failed demonstrate sufficient prejudice to ignore the procedural defaults.

I1. A PETITION FOR WRIT OF HABEAS CORPUS IS NOT THE CORRECT
LEGAL VEHICLE TO BRING THIS CHALLENGE

It 1s well established that “a petition for writ of habeas corpus may challenge the validity
of current confinement, but not the conditions thereof.” Bowen v. Warden of Nevada State

Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984). The rise of COVID-19 does not relate

to the validity of his confinement. Like other adverse aspects of being incarcerated that are
unrelated to a defendant’s sentence (such as an increased risk of experiencing inmate
violence), Petitioner’s risk of exposure to COVID-19 is a condition of his confinement. See

Farmer v. Brennan, 511 U.S. 825, 833-34, 114 S. Ct. 1970, 197677 (1994) (discussing inmate

violence as a condition of confinement). As such, Petitioner is challenging the conditions of
his confinement, and not the constitutionality of his sentence.
Challenges to conditions of confinement are not cognizable claims in habeas

proceedings. Bowen, 100 Nev. at 490. The Nevada Supreme Court stated as much in Bowen:

We have repeatedly held that a petition for writ of habeas
corpus may challenge the validity of current confinement, but
not the conditions thereof. See Director, Dep't Prisons v. Arndt,
98 Nev. 84, 640 P.2d 1318 (1982); Rogers v. Warden, 84 Neb.
539, 445 P.2d 28 (1968); Rainsberger v. Leypoldt, 77 Nev. 399,
365 P.2d 489 (1961), cert. denied, 368 U.S. 516, 82 S.Ct. 530, 7
L.Ed.2d 522 (1962). In Rogers, we held that a claim of brutal
treatment at the hands of prison officials was not cognizable on a
habeas petition, because the claim spoke to the conditions and not
the validity of confinement. In Arndt, we left open the specific
question raised by this appeal, whether the imposition of a
qualitatively more restrictive type of confinement within the
prison, such as punitive segregation, may be challenged by a
petition for writ of habeas corpus. We now hold that such a

12
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challenge speaks only to the conditions of confinement and
therefore may not be raised by a habeas corpus petition. See
Rogers v. Warden, supra.

The district court correctly ruled that the instant claim for relief
was not cognizable in a habeas corpus proceeding.

Id. (emphasis added). In fact, the Nevada Supreme Court has recently declined to grant relief
to a petitioner alleging that the dangers of COVID-19 required his release from prison. See

Kerkorian v. Sisolak, 462 P.3d 256 (Nev. 2020) (unpublished disposition). Other courts have

similarly held that claims that COVID-19 makes an otherwise constitutional sentence cruel
and unusual are actually challenges to the conditions of confinement. See, inter alia, People
ex rel. Coleman v. Brann, No. 260252/20, 2020 WL 1941972, at *6 (N.Y. Sup. Ct. Apr. 21,
2020); Foster v. Comm'r of Correction, 484 Mass. 698, 717, 146 N.E.3d 372, 390 (2020).

Accordingly, the appropriate vehicle to challenge a condition of confinement would be
to filea42 U.S.C. § 1983 claim and argue that an individual’s lawful incarceration has exposed
them to certain harms while incarcerated. Farmer v. Brennan, 511 U.S. 825, 832, 114 S. Ct.
1970, 1976, 128 L. Ed. 2d 811 (1994) (*“The Constitution ‘does not mandate comfortable
prisons,” Rhodes v. Chapman, 452 U.S. 337, 349, 101 S.Ct. 2392, 2400, 69 L.Ed.2d 59 (1981),

but neither does it permit inhumane ones, and it is now settled that ‘the treatment a prisoner
receives in prison and the conditions under which she is confined are subject to scrutiny under
the Eighth Amendment,” Helling, 509 U.S. at 31, 113 S.Ct. at 2480.7).

A review of both this State’s and the Supreme Court’s jurisprudence shows that issues
such as: excessive force used by prison officials (see Farmer v. Brennan, 511 U.S. 825, 832,
114 S. Ct. 1970, 1976, 128 L. Ed. 2d 811 (1994)); lack of access to appropriate medical care
(Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976)); the use of
cruel punishments within a prison (Hope v. Pelzer, 536 U.S. 730, 737-38, 122 S. Ct. 2508,

2 Compare to McConnell v. State, 125 Nev. 243, 249, footnote 5, 212 P.3d 307, 311, footnote
5 (2009) (The correct way to challenge the mode of execution is a separate and independent
42 U.S.C. §1983 action.).

13
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2514, 153 L. Ed. 2d 666 (2002)); the danger of inmate on inmate violence (Butler ex rel. Biller

v. Bayer, 123 Nev. 450, 459, 168 P.3d 1055, 1062 (2007)); and the use of punitive segregation
(Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984)), are

all addressed under a conditions of confinement analysis (or a similar analysis considering
whether the conduct of the prison staff was indifferent). This Court therefore declines
Petitioner’s invitation to walk away from United States Supreme Court and Nevada Supreme
Court precedent.

Petitioner also contends that his claims are appropriate for habeas review because “there
1s no other plain, speedy, or adequate remedy through any other legal vehicle.” Petition, at 1.
As explained above, the appropriate way for Petitioner to raise his claims would have been to
file a 42 U.S.C. § 1983 claim. See Farmer, 511 U.S. at 832. As such, it cannot be said that
Petitioner’s claims are otherwise unreviewable.

Grven that the Nevada Supreme Court has clearly stated that this type of claim 1s not
cognizable in a petition for writ of habeas corpus, this Court does not have the jurisdiction to
address this claim when brought through such a legal vehicle. Accordingly, this Court denies

the Petition.

III. PETITIONER CANNOT DEMONSTRATE THAT HIS SENTENCE
VIOLATES THE NEVADA AND UNITED STATE CONSTITUTIONS’
PROHIBITION AGAINST CRUEL AND UNUSUAL PUNISHMENT

Petitioner claims that his sentence is cruel and usual because prison officials acted with
deliberate indifference to his safety. His argument revolves around prison officials not taking
the necessary steps to protect him from COVID-19. Even if this claim was properly before this
Court, Petitioner cannot demonstrate that his Eighth Amendment Rights were violated.

The United States Supreme Court has addressed claims regarding conditions of
confinement, and whether such conditions, though not pronounced as “punishments” by
statute or by the sentencing court, could violate the Eighth Amendment. In Wilson v. Seiter,

501 U.S. 294, 111 S.Ct. 2321 (1991), the Court dealt with a complaint that prison conditions

constituted cruel and unusual punishment. Such conditions included “overcrowding, excessive
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noise, insutticient locker storage space, inadequate heating and cooling, improper ventilation,
unclean and inadequate restrooms, unsanitary dining facilities and food preparation, and
housing with mentally and physically ill inmates.” Id. at 296, 111 S.Ct. at 2323. The Court
explained: “a prisoner advancing such a claim must, at a minimum, allege ‘deliberate
indifference’ on the part of prison officials. Id. at 297, 111 S.Ct. at 2323; accord Estelle v.
Gamble, 429 U.S. 97, 97 S.Ct. 285 (1976). The Wilson Court clarified, however, that mere

“allegations of ‘inadvertent failure to provide adequate medical care’ . . . simply fail to
establish the requisite culpable state of mind.” 1d. (emphasis added). The United States
Supreme Court has since adopted a *‘subjective recklessness” standard for *“deliberate
indifference” analyses regarding Eighth Amendment claims. Farmer v. Brennan, 511 U.S. 825,

837-40, 114 S.Ct. 1970, 1979-80 (1994) (expressly rejecting the adoption of some objective

standard, opting instead for a standard accounting for the risks involved and officials’ efforts
— or lack thereof — to alleviate such risks).

Accordingly, in determining whether the conditions of confinement constitute cruel and
unusual punishment, the question is whether prison officials have displayed a deliberate

indifference to Petitioner’s safety; or failed to undertake reasonable measures to ensure the

safety of prisoners. See Farmer, 511 U.S. at 829, 114 8. Ct. at 1974, see also Hudson v. Palmer,
468 U.S. 517, 526-527, 104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984). The United States
Supreme Court has analogized displaying a deliberate indifference with recklessly
disregarding a risk. Farmer, 511 U.S. at 836, 114 S. Ct. at 1978. “[I]t is enough that the official
acted or failed to act despite a knowledge of a substantial risk of serious harm.” Id. at 842, 114
S. Ct. at 198-81.

Recently, in U.S. v. Dade, the Ninth Circuit held in that the COVID-19 pandemic and
risk of contracting the virus in prison does not warrant release if the risks are being adequately
addressed. 959 F.3d 1136, 1139 (9th Cir. 2020). The Court further explained that even if the
risks are not being adequately addressed, transferring the defendant to a different facility, as
opposed to release, would be more appropriate. 1d. The Ninth Circuit has further explained

that granting release is appropriate only after a defendant establishes that they have serious
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health issues and that the prison is incapable of treating those health concerns. In re Roe, 257
F.3d 1077, 1081 (9th Cir. 2001).

Petitioner’s claim is meritless because NDOC has been undertaking various measures
to protect not just him, but all inmates from the risk imposed by COVID-19. Petitioner has not
established that NDOC would be incapable of addressing his health 1ssues. According to
NDOC’s official website, they have taken active steps towards maintaining a safe and healthy
environment for both the inmates and NDOC staff. The following protocols have been

instituted thus far in response to COVID-19:

1. Running modified operations that limit travel between facilities
and restricted visitation at all facilities. This will be in-place until
corrections and medical experts at NDOC, working alongside
local and state government agencies, determine that the health and
safety of staff and offenders are no longer threatened by COVID-
19.

2. Each morning, all employees are being screened for symptoms
of the virus, including having their temperature taken. Anyone
found with one of the cardinal symptoms (fever of 100 degrees F
or greater, shortness of breath, dry cough, chills, muscle pain, new
loss of taste or smell) are sent home where they must obtain
medical clearance or test negative for COVID-19 before returning
to work.

3. All personnel who do enter a secure facility are required to wear
a face covering.

4. Testing new arrivals at the intake units at High Desert State
Prison and Northern Nevada Correctional Center for COVID-19,
and 1solating offenders who test positive in negative airflow cells.
5. The dissemination of the latest CDC guidance for staff and
offenders, including the Center of Disease Control's Stop the
Spread of Germs poster, in highly visible areas.

6. Surface Sanitation Teams, using a 10% bleach concentration,
thoroughly clean surfaces at all facilities.

7. Hand soap is readily available at every facility, both in cells and
in common areas. NDOC encourages all persons to frequently
wash their hands using warm soap and water for at least 20
seconds.

8. Prison Industries is manufacturing hand sanitizer, medical
gowns, and face coverings to ensure NDOC staff have access to
these critical supplies. PI is also manufacturing alcohol-free hand
sanitizer and face coverings for offenders.

16
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9. If an oftender is suspected of having an illness, or if they self-
report feeling ill, NDOC medical staff immediately assess and
place them in that facility's infirmary or medically observes them
in their cell. NDOC also alerts Culinary so meals are delivered to
the offenders while they're in the infirmary or their cell.?

On January 5, 2021, NDOC officials instituted the following:

Ettective January 5, 2021, ALL NDOC Staff
/Inmates/Visitors will be required to wear an N95 mask at
all times while on NDOC property or sanctioned off-
property movements (1e court visits, NDF firecrews,
firecrews, inmate porters, etc).

Simple cloth face masks are no longer authorized for any
staff members/inmates/visitors at any time while on NDOC
property or sanctioned off-property movements except for
staff/inmates/visitors that have an underlying respiratory
condition. Exceptions to the mask requirement still include
while eating/drinking (during this time ensure at least 6 feet
of social distancing between yourself and other staff
members) and while alone in your enclosed office or
workspace away from inmates and/or other staff.*

Petitioner also could receive a vaccination if he desires to reduce his risk of becoming
seriously ill.° Petitioner did not reveal whether he is fully vaccinated. NDOC reported on May
4, 2021, that almost half of the offenders in NDOC facilities had received at least their first
dose of the vaccine.® This percentage is higher at Southern Desert Correctional Center where
Petitioner is currently located. As such, not only has NDOC prioritized the safety of inmates
by establishing protocols, but they also provide the opportunity for inmates to reduce their risk
of becoming seriously ill.

Given the litany of ways in which NDOC is attempting to protect prisoners from this
virus, there can be no legitimate assertion that officials are failing to act despite knowledge of

a substantial risk of serious harm or that the prison is incapable of mitigating the risk of the

' STATE OF NEVADA DEPARTMENT OF CORRECTIONS: NDOC COVID-19 UPDATES 11/06/2020,
https://doc.nv.gov/About/Press Release/covidl9 updates/.

4 8TATE OF NEVADA DEPARTMENT OF CORRECTIONS: NDOC COVID-19 UPDATES 01/05/2021,
http://doc.nv.gov/About/Press Release/covidl9 updates/.

* CENTERS FOR DISEASE CONTROL AND PREVENTION, Kev things To know About Covid-19 Vaccines,
https:/fwww.cde.gov/coronavirus/2019-ncovivaceines/keythingstoknow html

8 STATE OF NEVADA DEPARTMENT OF CORRECTIONS: PRESS RELEASE May 4, 2021, Vaccinations climb in

Nevada Prisons as visttation reopens, hitps://doc.nv.gov/About/Press Relcase/News/.
17
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spread or treatment of Petitioner should he contract COVID-19. Further, under Petitioner’s
theory every single sentence of incarceration being served in the State of Nevada would be
unconstitutional and in violation of the Eighth Amendment. The ultimate outcome of
Petitioner’s logic shows its absurdity. The existence of a pandemic is not a get out of jail free
card for Petitioner or anyone else.

The potential to be exposed to coronavirus is now an aspect of every single person’s
daily life. There is a potential for exposure at grocery stores, places of employment, and
medical facilities, just to name a few.” The CDC published information regarding the stress
caused by the pandemic, so inmates are not alone in those aspects.® As such, even if released,
Petitioner would face exposure to COVID-19.

Petitioner i1s also unable to establish that his risk of contracting COVID-19 is
substantially greater while incarcerated than it would be if he were released. This 1s especially
true in light of the fact that almost half of the inmates in NDOC have received at least their
first dose of the vaccine, and more than half have received it where Petitioner 1s currently
located.” In addition, Petitioner fails to allege that he would have access to the same protections
that NDOC has provided for its inmates, such as N95 masks, or even that he would have access
to healthcare if released.

Petitioner seems to imply that his risk of death from COVID-19 elevates his once
constitutional sentence to a death decree. As of the filing of this Response, there have been
three (3) deaths at Southern Desert Correctional Center where the inmates had COVID-19.'°
Thus, allegations that a sentence of incarceration is akin to a sentence of death are hyperbolic.
For the foregoing reasons, the conditions of Petitioner’s confinement cannot constitute cruel

and unusual punishment. As such, this Court denies the Petition as any claim is meritless.

" New York Post, COVID-19 risks ranked: Grocery stores wmong least-likely places to contract virus,
https.//nypost.com/2020/06/13/experts-rank-most-likely-places-to-contract-corenavirus/,

® CENTERS FOR DISEASE CONTROL AND PREVENTION, Siress and Coping: Adults Experiencing Stress from
COVID-19, https:/www.cde.govi/coronavirus/2019-ncev/daily-life-ceping/managing-stress-anxiety. html.

° STATE OF NEVADA DEPARTMENT OF CORRECTIONS: PRESS RELEASE May 4, 2021, Vaccinations climb in
Nevada Prisons as visitation reopens, https://doc.nv.gov/About/Press Release/News/.

YSTATE OF NEVADA DEPARTMENT OF HEALTH AND HUMAN SERVICES OFFICE OF ANALYTICS, Facilities
with Reported Covid-19 Cases,
https://app.powcrbigov.us/view r=cyJiljoiINDMwMDIOY mQtINmUy Y S00ZmF L WIOMGItZDMOOTY 1 Y2Y0YzN
hliwidCISImUOY TMOMGU2LWIAOWUINGU20C04ZWFhLTEINDRkMjewMzk4MCIS.
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IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an evidentiary hearing is required. A petitioner must not be
discharged or committed to the custody oga person other than the
respondent unless an evidentiary hearing is held.

2. If the judge or justice determines tﬁat the petitioner 1s not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

(emphasis added).
The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled
by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief 1s not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim 1s ‘belied’ when it 1s contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

It is improper to hold an evidentiary hearing simply to make a complete record. See

State v. Fighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (*The

district court considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrect basis for an evidentiary
hearing.”). Further, the United States Supreme Court has held that an evidentiary hearing is
not required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence

ot counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis

19
120




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994).

Here, Petitioner seeks an evidentiary hearing. However, there is no reason to expand
the record as Petitioner’s claims are meritless. As discussed supra, Section [I, Petitioner’s
assertions are improperly pled and thus should not even be heard by this Court. Even if a
Petition for Writ of Habeas Corpus were the proper way to address this issue, Petitioner is
unable to establish prison officials acted with deliberate indifference to his safety. As such, an
evidentiary hearing 1s not warranted. Therefore, Petitioner’s request for an evidentiary hearing
1s denied.

ORDER

Based on the foregoing, IT ISHEREBY ORDERED that the Petition for Writ of Habeas

Corpus Due to the Coronavirus Global Pandemic and Request for Emergency Evidentiary

Hearing shall be, and is, hereby denied. Dated this 16th day of February, 2022

\ )

719 7TEOQ C72B BDB6
Kathleen E. Delaney
District Court Judge

STEVEN WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Taleen Pandukht

TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 8th day of

February, 2022, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ERICK BROWN, #92713
S5.D.C.C

PO BOX 208

INDIAN SPRINGS, NV 89070

BY //E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office
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transcrlpts thereof, as and for the Record on Appeal.

" DATED thiS' ”,]{Oi,u,, V,” day of /lé/j%é’//d(/ ;20020 .
/’ /

RESPECTEULLY -SUBMITTED BY:

LEICK 1M, BEowi/
Lrnd . Dozt 9273

Plaintiff/In Propria Persona

RECEIVED

FEE 28 2021
CLERK OF THE COURT
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Steven D. Grierson

CLERK OF THE COj EE
ASTA Cﬁh—"

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

ERICK M. BROWN,
Case No: A-21-834478-W

Plaintiff(s), Dept No: XXV

VS,

WILLTAM HUTCHINGS, WARDEN OF SDCC,
STATE OF NEVADA.

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s); Erick M. Brown
2. Judge: Kathleen E. Delaney
3. Appellant(s}: Erick M. Brown
Counsel:

Erick M. Brown #92713

P.O. Box 208

Indian Springs, NV 89070
4. Respondent (s): William Hutchings, Warden of SDCC; State of Nevada

Counsel:

Steven B, Wolfson, District Aftorney
200 Lewis Ave.

A-21-834478-W -
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Las Vegas, NV §9155-2212

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal; N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

*+Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: May 12, 2021
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
[2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 1 day of March 2022.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Erick M. Brown

A-21-834478-W -2
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A-21-834478-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 19, 2022
A-21-834478-W Erick Brown, Plaintiff(s)
Vs,

William Hutchings, Defendant(s)

January 19, 2022 1:30 PM Plaintiff's Request for Submission ( Covid 19;Writ
of Habeas Corpus)
HEARD BY: Delaney, Kathleen E. COURTROOM: RJC Courtroom 15B

COURT CLERK: April Watkins
REPORTER: Dana]. Tavaglione

PARTIES
PRESENT: Jones, Jr., John T. Attorney for Defts’

JOURNAL ENTRIES

- Court noted the underlying criminal case is C189658. Petitioner is not present, will make
determination on the briefs and will not take additional argument. After full review of all the briefs
and consideration of all arguments, COURT ORDERED, petition DENIED as procedurally barred
and substantively meritless. The procedural bar as identified by the State that is the fifth Petition for
Writ of Habeas Corpus filed by Mr. Brown. To the extent that it was not filed within one year which
is the statutory limit after remittitur then it is time barred pursuant to NRS 34.726(1). To the extent
claims were raised previously and denied on those merits then these claims would also be successive
and governed by either Res Judicata or the law of the case. To the extent Petitioner is raising new
claims then that is not appropriate absent the showing of good cause and prejudice. Further, what
we have here is a lack of good cause, Petitioner did not attempt to address good cause argument but
what the argument is, is one hundred percent reliant on an argument that there is potential for
Covid-19 exposure while in prison, that he has a pre-existing condition and do not see documentation
to support that but even if we take that at face value, this is not a basis that is appropriate for the
Court to consider. The Petitioner having established a cognizable basis for habeas proceedings.
Challenges to conditions of confinement are not cognizable claims in habeas proceedings pursuant to
the Bone case cited by the State and the appropriate vehicle to challenge that would be a 1983 claim, if
any. What we know from what we understand publicly Nevada Department of Corrections is taken
every precaution it can to address the risk imposed by the Covid-19 pandemic. There is no basis for
PRINT DATE: 01/27/2022 Page 1 of 2 Minutes Date:  January 19, 2022
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an evidentiary hearing because the Court can see that as a matter of law, there is no basis for the
petition to be granted. FURTHER ORDERED, petition and request of evidentiary hearing DENIED.
State to prepare the order.

CLERK'S NOTE: The above minute order has been distributed to: Erick Brown, #92713, SD.C.C,
P.O. Box 208, Indian Springs, NV 89070. aw
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated March 8, 2022, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing

is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 131.

ERICK M. BROWN,
Plaintiff(s), Case No: A-21-834478-W

vs. Dept. No: XXV

WILLIAM HUTCHINGS, WARDEN OF
SDCC; STATE OF NEVADA,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 17 day of March 2022.

Steven D. Grierson, Clerk of the Court

MWWW

Heather Ungermann, Deputy Clerk




