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DA #156924

CODE 1800

Richard A. Gammick
#001510 '

P.O. Box 30083 ]
Reno, NV B9520-2083
(775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE CCOUNTY CF WASHOE

X K
THE STATE OF NEVADA,
Plaintiff, _
V. CameNo.QjaQO“!%qﬁ.
RAUIL GARCIA, Dept. No. 3

also known as
CARLOS ANTONIC RODRIGUEZ-GUZMAN,

Defendant.
/

INFORMATION

RICHARD A. GAMMICK, District Attorney within and for
the County of Washoe, State of Nevada, in the name and by the
authority of the State of Nevada, informs the above entitled
Court that RAUL GARCIA, alsoc known as CARLOS. ANTONIO RODRIGUEZ-

GUZMAN, the defendant above named, has committed the crimes of:

COUNT I. SEXUAL ASSAULT ON A CHILD UNDER THE AGE OF

FOURTEEN, a violation of NRS 200.366, a felonvy, (F1000) in the

manner following:

That the said defendant on the 6th of August A.D. 2000,

26

or thereabout, and before the filing of this Information, at and
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within the County of Washce, State of Nevada, did wilifully and
unlawfully gubject ANNA XAREN G.{ a female child under the age of
14 years, to sexual penetration, against the victim’s will and/or
under conditionsg.in which the defendant knew or should have known
that the victim was mentally or physically incapable of resisting
or understanding the nature of the defendant’s conduct, to wit,
the defendant put his finger inside the victim's vagina, at 4136
Neil Road, Renc, Washce County, Nevada.

COUNT TII. TLEWDNESS WITH A CHILD UNDER THE AGE OF

FOURTEEN YEARS, a viclation of NRS 201.230, a felony, {(F&50) in

the manner following:

That the gaid defendant on the 6th day of August A.D.
2000, or thereabout, and before the filing of this Information,
at and within the County of Washce, State of Nevada, did
willfully, unlawfully, and lewdly commit a lewd or lasciviocus act
upon or with the body of ANNA KAREN G., a female child under the
age of fourteen years at the time that the said act was
committed, in that the said defendant pulled down the victim’s
pants and/or underwear and/or touched the victim’'s vaginal area
with his tongue with the intent of arousing, appealing to, or
gratifying the lust, passions, or gexual desires of himself or
the child.

COUNT TII. LEWDNESS WITH A CHILD UNDER_THE AGE OF

FOURTEEN YEARS, a viclation of NRS 201.230, a felcny, (F&30) in

the manner following:

17/
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That the said defendant on the 6th day of Auéust‘A.D.
2000, or thereabout, and before the filiné of this Information,
at and within the County of Washoe, State of Nevada, did
willfully, unlawfully, and lewdly commit a lewd or lascivious act
upon or with the body of ANA KAREN G., a female child under the
age of fourteen years at the time that the said act was
committed, in that the said defendant unzipped his pants and
pulled the hand of the said ANNA KAREN G. toward his exﬁosed
penis in an attempt to get her to touch the saild penis with the
intent of arousing, appealing to, or gratifying the lust,

passions, or sexual desires of himgelf or the child.

All of which is contrary to the form of the Statute in
such case made and provided, and against the peace and dignity of
the State of Nevada.

RICHARD A. GAMMICK

District Attorney
Washoe County, Nevada

-t te_

By:
CINDI-ELAINE HERON
5667
Deputy District Attorney
e
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The following are the names and addresses of such
witnessges as are known to me at the time of the filing of the

within Information:

RENC POLICE DEPARTMENT

OFFICER J. HOLLADAY, #0700

CFFICER M., PETERSON

OFFICER W. RULLA

ANNA KAREN GOMEZ, 4136 Neil Rcoad, Reno, Nevada
GEORGE PALMA, 4136 Neil Road, Reno, Nevada
REBECCA TERRONES, 4136 Neill Road, Reno, Nevada
PATIENCE WENCK, R.N., Barton Memorial Hespital

CUSTODIAN OF RECORDS, Barton Memorial Hospital

RICHARD A. GAMMICK
District Attorney
- Washoe County, Nevada

By éﬁ: Ll e

CINDI-ELAINE HERON
5667
Deputy District Attorney

PCN 81688983

10114083
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Case No. CR00-1849 STATE OF NEVADA VS. RAUL GARCIA

Page 1 of trial minutes

DATE,JUDGE

OFFICER OF

COURT PRESENT APPEARANCES - HEARING
02/13/01 | JURY TRIAL

HONORABLE

Deputy District Attorney Bruce Hahn was present for the State of Nevada. Defendant Raul

JEROME M. Garcia was present with counsel, Deputy Public Defender Jeremy Bosler. Spanish interpreter

T

POLAHA Orlando Yaran was present for the Defendant.
DEPT. NO. 3 At 10:35 a.m. Court convened with all parties and prospective jurors present.
S. Hopper Court addressed the prospective jurors and introduced the case and parties.
(Clerk) Clerk Hopper took role of the prospective jurors present and swore them in to answer questions
J. Schonlau touching upon their qualifications to serve as trial jurors.
o nEZ Counsel addressed the prospective jurors and presented brief summation of the case.
& %EEE Clerk Hopper called thirty-one (31) names to serve as the venire.
g‘;; * Court questioned the venire on voir dire.
S 5 Eric Martin was excused; Martha Cooper was called in his place.
E’E Upon extensive questioning by Court and counsel, Ardyna Kramp was excused.
g%g Clerk Hopper was ordered to take role of the five (5) new prospective jurors that had just entered
= g° the courtroom and swore them in to answer questions based upon their qualifications.
= 2i: Josefa Avalos was called.
= "33 Court continued voir dire questioning,
= E}EEE At 11:55 a.m. Court ordered recess.
= Sauaz At 1:20 p.m. Court reconvened with all parties and prospective jurors present.

Spanish interpreter Marco Contreras was now present for the benefit of the Defendant.
Court continued voir dire questioning.

Mark Kirchbefer addressed the Court during voir dire and was excused; Frederick North was
- called.

Court continued voir dire questioning. State’s counsel, Bruce Hahn, questioned the venire on voir

dire and passed for cause. Defense counsel, Jeremy Bosler, questioned the venire on voir dire.

Counsel Bosler challenged Josefa Avalos for cause; SO ORDERED and prospective juror was

excused without objections. Peter Hunsader was called in her place.

Counse! Bosler continued voir dire questioning and passed for cause.

At 2:40 p.m. Court and counsel met in chambers to complete preemptory chalienges.

At 2:57 p.m. Court reconvened with all parties and prospective jurors present.

The following persons were sworn to try this case:

Michael Parmenter Charles LaFleur
Joan Gondry Roy Baughman
Catherine Soule Emmagina Benedict
Myra McDade Thomas Short

John Foley Von Valdez

Ted Rolfe Michele Clark

Alternate - Susan Johnson

. . . GARCIAQ05



Case No. CR00-1849 ' STATE OF NEVADA VS. RAUL GARCIA

Page 2 of trial minutes

DATE,JUDGE

OFFICER OF

COURT PRESENT APPEARANCES - HEARING

02/13/01 JURY TRIAL- continued

Cont’d. Clerk Hopper read the Information to the jury.
Court canvassed the jury an explained the jury trial process.
Counsel Hahn presented opening statements.
Counsel Bosler presented opening statements.
Jerry Lee Straits was called by State counsel, Bruce Hahn, sworn and testified.
State’s Exhibit 1 was marked for identification; offered and ordered admitted.
Witness was further direct examined; cross examined; and, redirect examined.
Anna-Karen G. was called by State counsel, Bruce Hahn, sworn and testified.
State’s Exhibits 2 and 3 were marked for identification; offered and ordered admitted.
Witness was further direct examined; cross examined; redirect examined; and, recross examined.
At 5:00 p.m. Court ordered recess; jury was admonished and excused. Matter continued to
February 14, 2001 at 8:30 a.m. ‘
Defendant remained in custody.

02/14/02 JURY TRIAL - continued

HONORABLE Deputy District Attorney Bruce Hahn was present for the State of Nevada. Defendant was present
JEROME M. with counsel, Deputy Public Defender Jeremy Bosler. Spanish interpreter Marco Contreras was

POLAHA present for the benefit of the Defendant.
DEPT. NO. 3 At 8:50 a.m. Court reconvened with all parties and jury present.
S. Hopper Spanish interpreter Marcelo De Guzman was sworn to interpret testimony from the witness.
(Clerk) Jorge Palma was cailed by State’s counsel, Bruce Hahn, sworn and testified; cross examined,
J. Dotson redirect examined; and, excused. A
{(Reporter) Judy Holliday was called by Counsel Bruce Hahn, sworn and testified.

State rested.

At 9:52 a.m. Court ordered recess; jury was admonished and excused.

At 10:15 a.m. Court reconvened with all parties present and outside the presence of the jury.
Court canvassed the Defendant pursuant to Phillips vs. State and the Defendant’s right to testify.
Defendant informed the Court that he will not testify on his own behalf.

At 10:20 a.m. jury re-entered the courtroom.

Patience Wenck was called by defense counsel Jeremy Bosler, sworn and testified; cross
examined; redirect examined; and, excused.

Spanish interpreter Orlando Yaran was sworn for the benefit of the witness.

Juan Antonio Rios-Garcia was called by defense counsel Jeremy Bosler, sworn and testified;
cross examined; and, excused.

Jorge Rios-Garcia was called by defense counsel Jeremy Bosler, swom and testified; cross
examined; redirect examined; and, excused.

Alfredo Garcia-Deleon was called by defense counsel Jeremy Bosler, sworn and testified; cross

. | @ GARCIA006



Case No. CR00-1849 STATE OF NEVADA VS. RAUL GARCIA

Page 3 of trial minutes

DATE,JUDGE

OFFICER OF

COURT PRESENT __APPEARANCES - HEARING
02/14/01 JURY TRIAL- continued

Cont’d. examined; and, excused.

At 11:20 a.m. Court ordered recess; jury admonished and excused.
At 1:00 p.m. Court and counsel met in chambers regarding possible witness "coaching”
allegations without the court reporter present.
Counsel Bosler requested to make a motion and a record.

At 1:10 p.m. Court and counsel met in the courtroom informally to settle Jury Instructlons
without the court reporter present.
At 1:50 p.m. Court and counsel met outside the presence of the _]ury to settle Jury Instructions- 1
through 27 with Court Reporter Joan Dotson present.
At 2:06 p.m. Court reconvened with all parties present and outside the presence of the jury.
Counsel Bosler addressed the Court regarding an offer of proof.
Deputy Earl Walling was called by Counsel Bosler, sworn and testlﬁed cross examined.
Counsel Bosler further addressed the Court with offer of proof regarding the victim’s mother
coaching witnesses with arguments thereto.
Court requested Court Reporter Joan Dotson to prepare and copy witness Palma’s testimony.
Court questioned witness Earl Walling and reviewed Palma’s testimony through questions by
State’s counsel Bruce Hahn and defense counsel Jeremy Bosler.
Counsel Bosler continued arguments. Counsel Hahn presented objections to any further offer of
proof or further testimony by witnesses.
Roberto Garcia was called by Counsel Bosler, sworn and testified; cross examined.
Counsel Bosler addressed the Court further with arguments in support of misconduct.
Counsel Hahn continued objections.
COURT ORDERED Motion for witness misconduct is DENIED.
At 2:55 p.m. the jury re-entered the courtroom.
Defense rested.
Court read Jury Instructions 1 through 27.
Counsel Hahn presented closing arguments.
Counsel Bosler presented closing arguments.
At 4:10 p.m. Court ordered recess; jury was admonished and excused.
At 4:30 p.m. Court reconvened with all parties and jury present.
Counsel Hahn presented rebuttal arguments.
At 4:40 p.m. Clerk Hopper swore in Bailiff Mike Allen and Law Clerk Justin Champagne to take
charge of the jury during deliberations; Court ordered the jury to deliberations. Court ordered
recess pending deliberations.
At 6:15 p.m. Court reconvened with all parties and jury present
Clerk Hopper read the Verdicts as follows:

. . ~ GARCIA007



Case No. CR00-1849 STATE OF NEVADA VS. RAUL GARCIA

Page 4 of trial minutes

DATE,JUDGE

OFFICER OF

COURT PRESENT APPEARANCES - HEARING
02/14/01 - JURY TRIAL.- continued _

Cont’d. : VERDICT

We, the jury in the above-entitled matter, find the Defendant, RAUL GARCIA, GUILTY
of COUNT I: SEXUAL ASSAULT ON A CHILD UNDER THE AGE OF FOURTEEN.

DATED this 14th day of February, 2001.

Michael Parmenter
Foreperson

: VERDICT
We, the jury in the above-entitled matter, find the Defendant, RAUL GARCIA, GUILTY
of COUNT II: LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN YEARS.

DATED this 14th day of February, 2001.

Michael Parmenter
Foreperson

VERDICT
We, the jury in the above-entitled matter, find the Defendant, RAUL GARCIA, GUILTY
of COUNT III: LEWDNESS WITH A CHILD UNDER THE AGE OF FOURTEEN YEARS.

DATED this 14th day of February, 2001.

Michael Parmenter

Foreperson

Counsel Bosler requested the jury to be polled. Upon questioned by the Clerk as to Verdicts,
the jurors were unanimous as to the Verdicts entered.

The jury was thanked and excused.

Sentencing was set for March 29, 2001 at 8:30 a.m. Defendant to comply with the Division
of Parole and Probation during investigation and interview for a PSI. Defendant remained in
custody. '

Court stood in recess.

. ‘ . GARCIA008



Case No. CR00-1849

Exhibits

STATE OF NEVADA VS. RAUL GARCIA

Dept. No. 3

Date: Feb. 13, 2001
Clerk: Hopper

State 1 Drawing by J.J. Straits of apartment 02/13/01 | No obj 02/13/01
State2 | "Little Boy" drawing 02/13/01 | No obj 02/13/01
State3 | "Little Girl" drawing 02/13/01 | No obj 02/13/01

. . GARCIA009
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IN THE SECOND JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA, Case No. CR00-1849
Plaintiff, : Dept. No. 3

VS. Reporter: J. Schonlau
RAUL GARCIA,

Defendant. ]

JUDGMENT

The Defendant having been found Guilty by a jury, and no sufficient cause
being shown by Defendant as to why judgment should not be pronounced against him, the
Court rendered judgment as follows:

That Raul Garcia is guilty of the crimes of Sexual Assault on a Child Under
the Age of Fourteen, a violation of NRS 200.336, a felony, as charged in Count | of the
Information; Lewdness With a Child Under the Age of Fourteen Years, a violation of NRS
201 .230,_ a felony, as charged in Count Il of the information and Lewdness With a Child
Under the Age of Fourteen Years, a violation of NRS 201.336, a felony, as charged in
Count Il of the Information, and that he be punished by imprisonment in the Nevada State
Prison to the term of Life With the Possibility of Parole after a minimum of twenty (20) years
has been served as to Count |. It is further ordered that he be punished by imprisonment

int he Nevada State Prison for a term of Life With the Possibility of Parole after a minimum

GARCIA010
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of ten (10) years has been served as to Count Il, to be served consecutively to the

sentence imposed in Count . It is further ordered that he be punished by imprisonment int
he Nevada State Prison for a term of Life With the Possibility of Parole after a minimum of
ten (10) years has been served as to Count lll, to be served consecutively to the sentencer
imposed in Counts | and Il, with credit for two hundred thirty-foﬁr (234) days time served. It
is further ordered that the Defendant serve a special sentence of lifetime supervision to
commence after any period of probation, and term of imprisonment or after any release on
parole. ltis further ordered that the Defendant pay restitution in the amount of Eight
Hundred Seventy Dollars ($870.00), the statutory Twenty-Five Dollar (325.00)
administrative assessment fee, submit to a blood sample as provided for in NRS 176.0913
and pay a DNA testing fee of Two Hundred Fifty Dollars ($250.00), pay a Nine Hundred
Twenty-Five Dollar ($925.00) psychosexual evaluation fee and reimburse the Washoe
County Public Defender’s Office in the amount of Five Hundred Dollars ($500.00) for legal
services rendered.

Dated this 29th day of March, 2001.

JEROME M. POLAHA
D ICT JUDGE

GARCIA011
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=°g% | WASHOE COUNTY PUBLIC DEFENDER . ITAPR 30 PH L: g
= °_ |CHERYL BOND, STATE BAR NO. 3915 o T
= 3%z |P.0. BOX 30083 -
= _“83 |RENQ, NEVADA 89520
=325 |(775)328-3840
= gt - £ | Attorney for Defendant
. 5
6 IN THE SECOND JUDICIAL DIS]‘RICT COURT OF THE STATE OF NEVADA
7 N IN AND FOR THE COUNTY OF WASHOE
. y
THE STATE OF NEVADA,
.9 N
Plaintiff, Case No. CR00-1849
10
Vs. : Dept. No. 3
11
RAUL GARCIA,
12
Defendant.
13 /
14 .
NOTICE OF APPEAL
15 o i
NOTICE IS HEREBY GIVEN that RAUL GARCIA, the defendant above named, hereby appeals
16 . e
to the Supreme Court of Nevada from the judgment entered in this action on March 29, 2001.
17
This is NOT a Fast Track Appeal. See NRAP 3C.
18 S
DATED this ﬁ) day of April, 2001 :
19 : MICHAEL R. SPECCHIO
Washoe Gounty Public
21 By [ 4Ale,
CHERYL BOND .
22 Appellate Deputy
23
24
25
26
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CERTIFICATE OF SERVICE

1 hereby certify that on April 30, 2001, I served a copy of the foregoing NOTICE

OF APPEAL by mailing it by first class mail with sufficient postage prepaid to the following

addresses:

JANETTE M. BLOOM FRANKIE SUE DEL PAPA
Clerk of the Supreme Court Attorney General, State of Nevada
Supreme Court Building : 100 North Carson Street

Capitol Complex Carson City, Nevada 89701

Carson City, Nevada 89701

RAUL GARCIA, #68625

Northern Nevada Correctional Center
P.O. Box 7000

Carson City, Nevada 89702

and served a copy by intér-office mail to:

RICHARD GAMMICK
Washoe County District Attormey
Attention: GARY HATLESTAD, Appellate Deputy

DATED thi day of April, 2001.

Amy Peterson

GARCIA013
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Appellant,
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THE STATE OF NEVADA,
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|| possibility of parole after ten years has been served for count III, consecutive to count II, with

testified that he was an investigator in the forensics section of the Washoe County Sheriff's

LEGAL ISSUES PRESENTED

1 The district court erred in refusing to allow Mr. Garcia to present
evidence that the alleged victim and her father were being
coached during their testimony.

IL. The district court erred in giving a jury instruction to bolster the
credibility of the alleged victim by giving the weight of law to

an innocent explanation for her inconsistencies during
testimony.

STATEMENT OF CASE
An Information was filed October 16, 2000, alleging one count of sexual assault on a

child under the age of fourteen and two counts of lewdness with a child under the age of
fourteen. APP., p. 1. _

This case proceeded to trial on February 13, 2001. TT.2, p. 1. On March 29, 2001, the
district court sentenced Mr. Garcia to imprisonment in the Nevada State Prison for life with the
possibility of parole after twenty years has been served for count L, life with the possibility of

parole after ten years has been served for count I, consecutive to count L, and for life with the

credit for two hundred thirty-four (234) days time served, and an order to pay various fines,
restitution, and fees totaling two thousand five hundred and seventy (2,570.00) dollars. Sent., pp.
10-11. A Notice of Appeal was filed on April 30, 2001. APP,, p. 35.

STATEMENT OF FACTS
On February 13, 2001, this matter proceeded to trial. TT.,p. 1. Jerry Lee Straits

Office. TT,, p. 8-9. Mr. Straits went to 4136 Neil Road on February 8. TT., p. 9-10. It was a

! “APP " stands for the Joint Appendix which is being filed with this Opening Brief.

? *TT." stands for the Transcript of Proceedings: Jury Trial, from February 13, 2001, "TT2." stands for the
Transcript of Proceedings: Jury Trial, Volume II, from February 14, 2001. "Sent." stands for the Transcript of
Proceedings: Sentencing from March 29, 2001. None of these transcripts have been included in the Joint Appendix
pursuant to NRAP (30(b)(1).

1 GARCIA017
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the door part of the way closed. TT., p. 37-38. Chino got on top of Karen and tried to kiss her.

small, two-bedroom apartment. TT., p. 15. The bedroom had windows overlooking the back
yard and there was no obstruction, other than mini-blinds, to seeing through the window. TT., p.
16-17. Mr. Straits was five feet six and a half inches tall and the window was a little high for
him to see through from the back yard. TT,, p. 18.

Anna Karen G. Testified that she was eleven years old. TT., p. 19. She preferred to be
called Karen. TT., p. 20. She lived in the house on Neil Road. TT., p. 22. Her father had a
friend she knew as "Chino". TT p- 24. Chino had lived with Karen and’ her family. TT, p 59.
Kafen went into her bedroom to draw a picture. TT., p. 27. There were two beds in that room.
TT., p. 27. She sat on her bed, facing her sister's bed. TT., p. 28. Chino came into the room.
TT., p 28. He sat down on the other bed. TT., p. 29. Karen was wearing black shorts and a
white shirt with blue designs on it. TT., p. 30. Chino got on his knees on the floor. TT., p. 31.
He grabbed Karen's legs and tried to pull her underwear and shorts down below her knees. TT,,
p. 31, 49. Karen tried to push him away. TT., p. 32. She grabbed her shorts and tried to pull
themup. TT., p. 32. Chino then grabbed her legs with his knees and pulled them together. TT.,
p. 32. Then he tried to put his hand inside her private spot. TT., p. 32. Karen identified a cup
and pen and described the pen's relationship to the cup in terms of being on top, under, then
inside the cup. TT., p. 32-33. Karen said that Chino used his pointer finger to touch her private
spot and that the finger actually went inside her. TT., p. 36. When he did that, it hurt. TT., p.
36. Karen said "Ough(sic)" and Chino stopped. TT., p. 37. Chino's finger was inside her for
about three seconds. TT., p. 37. Karen got up and pulled her shorts up and tried to leave the
room. TT, p. 37. Chino goi up and Karen sat on her sister's bed and_ fell back and Chino shut

TT., p. 38. Karen kept moving her head so that Chino could not kiss her. TT., p. 39. He gave
up. TT, p. 39. When Karen tried to leave again, Chino closed the door part way and unzipped
his zipper. TT., p. 39. Chino took his private spot out. TT., p. 39. She said that he wanted to
force her to touch it. TT., p. 40. He asked her if she wanted to touch it and if she liked it. TT, p.
40. She said that she did not touch it and it looked like a sausage. TT., p. 40. She had never ;
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seen a man's private part before and the end of it had a little dot. TT., p. 40. Karen said that
Chino took his private part out and grabbed it, then grabbed her hand and wanted her to touch it.
TT., p. 41.

Karen testified that Chino tried to lick her private spot. TT., p. 42. She thought it
happened before he put his finger inside her. TT., p. 42. It was when her shorts and underwear
were pulled down.. TT., p. 43. Chino "tried to go like this, and he tried to put his head in and
started licking it." TT., p. 43. Chino's hands were on her thighs and he was "trying to push them
like that." TT., p. 44. Karen was saying no. TT., p. 44. The licking lasted either one second or
nine (the record is not clear) and felt "gross". TT., p. 45. Karen described the licking as feeling
like water and kind of soft. TT., p. 45. After all of this happened, Chino left and went toward
the living room. TT., p. 46. Karen stayed in her room and cried. TT,, p. 47. Chino came back
into her room and tried to pull her shorts down from the back. TT., p. 47. He pulled her shorts
down, but she could not remember how far. TT., p. 49. They were still above her knees. TT., p.
49. She pulled her shorts back up. TT., p. 51. Chino pushed her head down and tried to pull her
shorts and underwear down again. TT., p. 51. Karen tried to pull them up again, and during this
struggle, Karen's father came into the room and Karen was able to pull her shorts back up again.
TT., p. 52. Karen's fagher asked Chino what he was doing and Chino said he was just looking at
the decorations on the walls of Karen's room. TT., p. 53. Karen's father asked what happened
and Karen asked her father to tell Chino to leave. TT, p. 54. When Chino left, Karen told her
father what happened. TT.,p. 54. When her mother got home from work, Karen told her mom.
TT., p. 55. Karen's mother called the police. TT., p. 55. The police took her to an office and
she talked to Judy Holladay. TT., p. 56. Karen did not tell Ms. Holladay about the licking part
because it made her feel "yucky" inside to tell someone. TT., p. 56. \

Karen testified that she was uncomfortable talking about any of the things she said
happened, but she just wanted to leave out the part about the tongue. TT., p. 61-62. She
admitted that on three previous occasions, once when she was under oath, she said that the first

thing Chino did was shut the door, but that this time, she said Chino did a lot of things first, then

3
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| before. TT., p. 73. She identified Mr. Garcia as Chino. TT., p. 78.

tried to shut the door. TT., p. 63. She also admitted that Chino's hand would have had to go
under her body where she couldn't see it, to be inserted inside her, even though she had just
testified that she saw his finger go inside her. TT., p. 65. She did not remember which hand
Chino used. TT., p. 66. She said he used his ring finger, but she did not remember if it was the
finger that actually had aring on it. TT., p. 66. She then said that it was not even possible that
he used the finger which had fhe ringonit. TT., p. 66. She testified that Chino did not move his
finger while it was inside her. TT., p. 67. Chino had to pry her legs apart with his hands because
she was squeezing them together. TT., p. 68. It took longer than a couple of seconds, but she
could not estimate how long. TT., p. 68. Chino did not leave scratches, bruises or fingernail
marks on her legs from trying to pry them apart. TT., p. 69. She testified that Chino did not grab
her when she tried to leave the room, he merely closed the door a little bit. TT., p. 70. Karen
could not remember ever telling Detective Holladay that she and her little sister went outside the
room after the first time that Chino was inside her room. TT., p. 70. She did not remember
testifying previously that Chino had held her by the legs when she was trying to leave the room.
TT., p. 78. She was not sure how long Chino had lived with them, but it might have been for
more than a year. TT., p. 72. Chino had never touched Karen before or done anything bad to her

Jorge Palma testified that he lived at 4136 Neil road with his fiancée and her two girls.
TT2, p. 4 Anna Karen was eleven years old and her sister Kayla was five. TT2,, p. 4. They
have lived there for two years. TT2., p. 4. He has known Raul Garcia for five years. TT2.p. 5.
Two and a half year ago, Mr. Garcia lived with Mr. Palma and his family for about eight months.
TT2.,p. 6. When this incident occurred, Mr. Garcia was living in a different house with Mr.
Palma's father. TT2.,p. 6. Mr. Garcia's nickname was Chino. TT2,,p. 7. Mr. Palma had never
seen Mr. Garcia in the girls' room before, or ever playing with the girls before. TT2.,p. 7. On
August 6, 2000, Mr. Palma's fiancée was working and Mr. Palma was caring for the girls.
TT2.,p. 8-9. After running errands, Mr. Palma and Mr. Garcia went into the back yard. TT2.,p.
12. They were drinking beer. TT2,,p. 13. They talked for about thirty minutes, then Mr. Garcia

GARCIA020



O 00 =~ O W b W e

BN N N NN DN ek ek e e — -
& G B U N ~ & % ® 3 narowo0 =B

and there was no ripping or scarring of any kind. TT2.,p. 59. A fingernail could leave a tear or a

asked to use the bathroom. TT2.p. 15-16. Mr. Garcia was gone about five minutes. TT2.,p. 16.
Mr. Garcia came out and stood by the door, then turned and said he was going to put on some
music. TT2.,p. 17. Mr. Palma heard the music and listened for one song. TT2.,p. 18. Thc;n Mr.
Paima got up and went to find the girls. TT2.,p. 19. He saw Mr. Garcia in the girls' room.
TT2.,p. 20. As Mr. Palma walked into that room, he saw Karen pulling her shorts up. TT2.,p.
20. Mr. Palma asked Mr. Garcia "What are you doing to the girl?" TT2.,p. 25. Mr. Garcia
looked nervous and said he was looking at the decorations. TT2.,p. 20. Karen was nervous and
Mr. Palma grabbed her and asked what Mr. Garcia was doing to her. TT2‘.,p. 20. Karen was
crying and was scared. TT2.,p. 27. Mr. Palma went into the yard because he was crying and
upset. TT2,,p. 28. He did not see his fiancée when she came home, until she came out into the
yard, crying and angry. TT2.p. 28. She called the police. TT2.,p. 28.

Mr. Palma was suspicious that something was wrong before he even walked into the
house. TT2.,p. 30. When he saw Mr. Garcia, Mr. Garcia's hands were down at his sides and a
little bit forward and Mr. Palma said "What are you doing to the girl?" TT2.,p. 30. He was
angry and his voice was angry when he questioned Mr. Garcia. TT2.,p. 31. The apartment was
only twenty-six feet long. TT2.,p. 31.

Judy Holladay testified that she was a detective in the sex crimes/child abuse division at
the Reno Police Department. TT2.,p. 41. On August 6, 2000, she interviewed Anna Karen
about this case. TT2.,p. 43. The interview was a few minutes shy of half an hour. TT2.,p. 45.
Detective Holladay arranged for a physical exam of Karen. TT2.,p. 46.

Mr. Garcia was canvassed regarding his right to testify on his own behalf. TT2.p. 49-50.
Mr. Garcia declined to testify. TT2.,p. 50.

Patience Wenck testified that she examined Anna on August 8, but she did not
independently recall the examination. TT2.,p. 53-54. She examined her thoroughly and found

no bruises, scratches,, abrasions, or lesions of any kind. TT2.,p. 55-57. Anna's hymen was intact

scar on the hymen. TT2.,p. 60-61. The examination was normal and there was no indication of
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abuse. TT2,p. 62. Based upon what Anna had said, however, Ms. Wenck was not surprised that
there were no physical findings. TT2.,p. 66. For a child in Anna's condition, digital penetration
of her vagina would be painful. TT2.,p. 67. It was equally possible for an adult male's finger to
penetrate Anna's vagina without causing damage to her hymen. TT2.,p. 68. Her physical
findings were compatible both with the report Anna gave her and with no abuse having occurred.
TT2.,p. 68.

Juan Garcia testified that he was Mr. Garcia's cousin. TT2.,p. 71. He had known Mr.
Garcia for about forty years. TT2.,p. 72. Mr. Garcia lived with his family for about three years.
TT2.,p. 73. At that time, Mr. Juan Garcia's daughter was between four and seven years old.
TT2.,p. 73, 77. Mr. Raul Garcia sometimes took care of the children when he lived at Mr. Juan
Garcia's house. TT2.,p. 75. Mr. Raul Garcia had an excellent reputation in the community for
good morals. TT2,p. 75. Mr. Juan Garcia knew generally what the allegations were against Mr.
Raul Garcia. TT2,.p. 78. Mr. Juan Garcia also knew Anna Karen's grandfather well, but not her
father. TT2.,p._ 78. Mr. Juan Garcia never wen to the house where Mr. Raul Garcia lived with
Anna Karen and her family. TT2,p. 81. |

Jorge Rios testified that he, too, was Mr. Garcia's cousin. TT2.,p. 83. About six years
before, Mr. Garcia had lived in Mr. Rios' home. TT2.,p. 83. Later, Mr. Rios got married and
had a five year old daughter. TT2.,p. 84. Mr. Rios' eleven year old niece sometimes played with
Mr. Rios younger daughter. TT2.,p. 84. Mr. Garcia had met this niece, but was closer to Mr.
Rios' daughter. TT2.,p. 85. Mr. Rios testified that Mr. Garcia's reputation in the Hispanic
community was pretty good for good morals. TT2.,p. 85. There were many people who were
willing to say that Mr. Garcia was a good person. TT2,,p. 85. Mr. Rios did not personally know
the family making the accusations in this case. TT2.,p. 86.

Alfredo Garcia testified that he was not related to Mr. Raul Garcia, but was his friend.
TT2.,p. 90. He has known Mr. Raul Garcia for about ten years. TT2.,P. 91. Mr. Alfredo Garcia
had one son and one eight year old daughter. TT2.,p. 91. Mr. Raul Garcia had lived with Mr.
Alfredo Garcia. kTT2.,p. 92. At that time, Mr. Alfredo Garcia's daughter was about seven'years
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old. TT2,p. 92. Mr. Alfredo Garcia also had two step-daughters who were about thirteen and
sixteen years old. TT2.,p. 92. Mr. Alfredo Garcia had had girls at his house who were between
nine and eleven years old. TT2,p. 93. Mr. Raul Garcia had been there at the same time as those
girls. TT2.,p. 93. Mr. Alfredo Garcia knew Jorge Rios but not Juan Garcia. TT2.,p. 93. Mr.
Raul Garcia had a good reputation in the Hispanic community for good morals. TT2.,p. 94. He
knew Jorge Palma a little bit, but not much. TT2.,p. 95.

' Jury instructions were settled. TT2.,p. 99. Defense counsel objected to instruction
number twenty. TT2.,p. 101. The case revolved around the credibility of Karen and instruction
twenty was duplicative and misleading and the preferred instruétion was number eighteen.
TT2.,p. 102,

An offer of proof was made outside the presence of the jury. TT2.,p. 102. Earl Walling
testified that he was the bailiff in Department Three and worked for the Washoe County Sheriff's
Office. TT2.,p. 104. He was the bailiff during the course of this case. TT2.,p. 104-105. He was
present during Jorge Palma's testimony. TT2.p. 105. While Mr. Palma testified, the bailiff
looked at Anna Karen's mother. TT2.,p. 105. The bailiff saw that Anna Karen's mother was
nodding her head when questions were being asked of Mr. Palma. TT2.,p. 106. When the
mother nodded her head yes, the bailiff saw a corresponding answer from Mr. Palma. TT2.,p.
106. The nods of yes or no corresponded to the answers given by Mr. Palma. TT2.,p. 106. The
bailiff looked once for one or two questions. TT2.,p. 106. Then he looked again and saw it
happen again, so " . . finally I said 'Well, this shouldn't be right,' so I just looked at her and when
I'looked at her she stopped." TT2.,p. 106. After that, the bailiff went back to writing and when
he looked again he did not see her nodding. TT2.,p. 106. The bailiff probably saw the nodding
four or five times total. TT2.,p. 107. The mother gave the nod prior to Mr. Palma's answer
every time. TT2.,p. 108.

Defense counsel then stated that he was given a message that Alfredo Garcia's wife had
also been in court and had seen Anna Karen's mother doing the same thing during Anna Karen's

testimony. TT2.,p. 112-113. Mr. Alfredo Garcia told defense counsel that his wife had told him
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this information. TT2.,p. 113. At the time, defense counsel thought that it might not be
considered credible because of the relationship between the parties, but changed his mind after
the bailiff told counsel the same thing. TT2.,p. 113. Defense counsel noted that this case
revolved around the credibility of Anna Karen. TT2.,p. 113. Even if the court thought the
evidence was slight that Anna Karen's mother was coaching her, such evidence could affect the
jury's determination of Anna Karen's credibility. TT2.,p. 113. Counsel asked for leave to call
the bailiff as a witness and Mr. Rios' wife, as well. TT2.,p. 114.

The prosecutor argued that Anna Karen's credibility was not the only issue because Jorge
Palma said that he saw her with her shorts down and Mr. Garcia near her. TT2.,p. 125. The
prosecutor also argued that Detective John Ferguson, District Attorney's Office Investigator
Mike McCloud and Marcelo Guzman were also present and they did not happen to see this
nodding occur. TT2.,p. 125. He also expressed a lack of confidence in the bailiff because the
bailiff had the gall to tell defense counsel about this problem rather than the prosecutor or the
court. TT2.p. 125-126. The prosecutor then claimed that this was all a ruse on the part of the
defense because the defense requested a break earlier in the day when one of its witnesses was
not yet present and then claimed that the bailiff's observations were nothing more than a specious
suggestion and stated that, because the deputy used the term "nod", he could not have meant a
"no" answer, even thought he deputy testified under oath that the nods corresponded to the yes or
no answer that Mr. Palma subsequently gave. TT2.,p. 126. The prosecutor rambled that it was
also in violation of NRS 48.035 because there could not be an effect on credibility if the
communication was not verbal, it would mislead the jury because it was specious, and it was a
waste of time (apparently because the prosecutor said so). TT2.,p. 127.

Roberta Garcia testified that she was Alfredo Garcia' s wife. TT2.,p. 129. She was inside
the courtroom from 3:00 to 5:00. TT2.,p. 130. She did not know Anna Karen's mother, but
described her. TT2.,p. 130. Ms. Garcia wétched the testimony of the young girl who was
dressed in pink. TT2.,p. 131. Ms. Garcia saw the mother nod her head affirmatively and shake

her head negatively. TT2.,p. 131. Ms. Garcia was not paying a lot of attention to it and so
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could not say how long this went on. TT2.,p. 132. The lady only did that when the girl was
answering that she did not remember. TT2.,p. 132. She was approximately nine feet and four
inches away from the nodding woman. TT2.p. 133-134.

Defense counsel reiterated that there was nothing more significant than evidence that a
witness has been coached or their testimony influenced by someone who hasn't testified. TT2.p.
135.

The court agreed with the prosecutor because " . . .one of the jobs of counsel — and this
goes for both the plaintiff and defendant regardless of the type of case — is to look at the witness
and when you ask questions and hopefully when you are looking to watch them, how they
respond, when the other party is asking them questions and, I don't know, common sense would
dictate that if she is not looking at the questioner but rather someplace else, somebody is going to
notice that." TT2.,p. 137. The court said that the two witnesses called by defense counsel "did
not make the -- make any problem obvious." TT2.,p. 137. The court found the questions that it
reviewed from the transcript were not material because they were repetitive. TT2.,p. 138. The
court refused to allow the jury to hear this evidence directly regarding the credibility of these two
key witnesses. TT2.,p. 138.

ARGUMENT
1. The district court erred in refusing to allow Mr. Garcia to present evidence that Anna
Karen and Mr. Palma were being coached during their testimony.
Relevant evidence is "evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the
action more or less probable than it would be without the evidence."
NRS 48.015. Although generally admissible, relevant evidence is
inadmissible if its probative value is substantially outweighed by unfair
prejudice, if it confuses the issues, or if it amounts to the needless
presentation of cumulative evidence. NRS 48.025; NRS 48.035.
District courts are vested with considerable discretion in determining
the relevance and admissibility of evidence. Atkins v. State, 112 Nev.
1122, 1127,923 P.2d 1119, 1123 (1996), cert. denied, 520 U.S. 1126,
117 S.Ct. 1267, 137 L.Ed.2d 346 (1997). :

Castillo v. State, 114 Nev. 271, 956 P.2d 103, 107-108 (1998).
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"A defendant must be able to expose facts from which the jury can draw inferences
regarding the reliability of a witness." Davis v. Alaska, 415 U.S. 308, 318,94 S.Ct. 1105, 1111,
39 L.Ed.2d 347 (1974). See also Crew v. State, 100 Nev.38 , 45, 675 P.2d 986 (1984).

In this case, defense counsel was informed by the bailiff for the court, Washoe County
Sheriff's Deputy Earl Walling, that he saw the mother of the alleged victim nodding her head,
pffirmatively and negatively, afier questions were asked of her husband and before her husband
pave his answers. Her husband's answers always corresponded to the nodding done by the
mother. The Deputy testified, during an offer of proof outside the presence of the jury, that he
was writing something about an unrelated matter and he looked up and saw the mother engaging
In this behavior. He looked back at his writing. Some time later, he looked up again and saw that
he was still doing this. The deputy stared at the mother and she ceased her nodding. The wife of]
E defense witness also testified that she saw the mother (whom she did not know, but whom she
escribed) engaging in the same behavior while the alleged victim testiﬁed. This witness did not
know that she was witnessing anything particularly important at the time, so she did not focus her
Full attention on i, |
The court, apparently expecting perfection from all trial counsel at all times, chastised
counsel for not noticing this while it happened. The court then commented that: "I am up here at
h vantage point and I am watching her and looking back. The two witnesses, they were looking
like they were at a tennis match with their heads going back and forth that's one element of the —
uestion that's presented. And I just think that the two witnesses that you called did not make the
-- make any problem obvious." TT2.,p. 137. In addition, the court commented that his review of
the transcript showed that the only material question was "Did you ever see the girls alone or in
their bedroom?" because the other questions were just a repeat of former questions. TT2.p. 138.
The court failed to review the questions answered by the alleged victim during the time
while her mother was coaching her. The testimony of this witness was critical to the prosecution
because there was no physical evidence to corroborate the testimony. The only corroboration

came from Mr. Palma, the other witness who was coached by the girls mother during his
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| alleged victim's mother was critical for the jury to hear. It mattered not that the court decided

testimony. The person who witnessed the coaching of Anna Karen said that she recalled it
happening during the time that Anna Karen said she did not remember. TT2,,p. 138. This
occurred primarily during cross examination. Anna Karen answered most questions with a form
of yes, no, lack of understanding, or inability to remember during cross examination. TT., p. 57-
73. Cross-examination is the key to getting to the truth of a matter. If a witness is being coached
by an audience member during cross-examination, it renders that truth-seeking method useless.

In addition, the court was in error about a critical point of Mr. Garcia's testimony. One of]
the questions to which he answered "yes" was "Were her shorts down that far?" TTZ.,p. 24.
This was not a follow up to something Mr. Garcia had just stated. Mr. Garcia had just stated that
his daughter had her hands holding onto her shorts. He said nothing about the shorts being
down. When the prosecutor asked if the shorts were "down that far", defense counsel objected to
the leading nature of the question. TT2.,p. 24. This is the critical key to the father's
corroboration of his daughter's testimony. This could have been one of the questions to which
Mr. . Palma received the coaching from his wife. The court even overruled the objection stating
"We are having a little difficulty in translation so I will allow that." TT2.,p. 24. There was a
problem with translation. The court allowed a crucial question to be asked in a leading fashion.
Then the court denied the jury the opportunity to hear the truth: Mr. Palma's wife had, during at
least some parts of his testimony, nodded her head in the affirmative or the negative prior to Mr.
Palma's giving the corresponding yes or no answer.

The bottom line in this case is that the credibility of the witnesses was the heart of the
case. The evidence of a Washoe County Sheriff's Deputy and of another audience member that

the alleged victim and the only witness with corroborating testimony were both coached by the

that he did not give that evidence much weight, even though he could see those witnesses heads
swinging like they were at a tennis match. It also mattered not that the trial lawyers were so busy|
conducting the trial that they did not see the "coach" who was behind them in the audience

engaging in the silent coaching. This matter would have taken ten or fifteen minutes to present
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to the jury. It was clearly a matter of great importance because the prosecutor objected so
vehemently that he accused the defense attorney of nefarious collusion with the Washoe County
Sheriff's Deputy. TT2.,p. 125-126. He argued that "this suggestion by Deputy Walling is so
specious it's not even evidence." TT2.p. 126. The prosecutor claimed that there could be no
concern ébout credibility because the coach did not have verbal communication with the
witnesses. TT2.,p. 127. It would mislead the jury because it was specious. TT2,,p. 127. It was
a waste of time, apparently just because he said so. TT2.,p. 127.

The prosecutor could not have been more wrong. The fact that the Deputy told the
defense attorney about an issue which might be of concern to the defense attorney does not
automatically make the Deputy a liar. It would be for the jury to decide whether they believed
the Deputy's testimony. The nodding up and down and side to side by the coach is
communication meant to convey an answer. It does not matter whether the person uses actual
words to convey the answer, easily recognizable silent communication (as in this case) or some
sort of prearranged signal (as in a baseball pitcher and catcher‘ who clearly communicate with
one another without using vocalizations). It is not the vocal aspect of communication which
taints a coached person's testimony but the fact of the coaching itself, in whatever form it may
occur.

The jury would not be misled by the testimony and the prosecutor could not make the
determination that the Deputy's evidence seemed to be good but really wasn't. It is for the jury to|
determine whether the Deputy's observations were true or whether they were "specious". If this
jury was capable of hearing the testimony of the State's witnesses in this case and determining
what credibility and weight to give that evidence, it was surely capable of hearing two additional
witnesses and deciding for itself whether their evidence would affect the jury's determination of
credibility of other witnesses. 7

The third complaint by the prosecutor is that this would be a waste of time.
Nonrepetitive, relevant evidence is not a waste of time. A jury trial is supposed to be a search

for the truth. If an audience member was coaching key witnesses and that fact is hidden from the
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jury then the jury can only find the truth by accident and not by any reliable means. This
particular evidence of coaching was certainly relevant in a case where the testimony of the
coached witnesses is the only evidence that any criminal activity took place. Clearly the
prosecutor was concerned that the jury might conclude that the State's two witnesses were not
reliable.

The court erred in concluding that the evidence would not be presented to the jury. The
court rambled in a number of different directions, from chastising counsel for not seeing what the
court appar¢ntly saw: tennis match style witnesses, to concluding that the evidence of coaching
would not be relevant to a determination of credibility because the only yes or no answers given
were td non material questions, to a conclusion that the two witnesses to the coaching did not
"make any problem obvious". First, the fact that the witnesses were apparently dividing their
attention between their questioner and someone else in a tennis match fashion only adds weight
to the allegation of coaching and the trial judge should have done something about it when he
first noticed it. Second, the trial court was mistaken in its conclusion that the questions which
the father answered with a yes or no were not material and did not even consider the questions so
answered by the alleged victim. The majority of the questions answered by the alleged victim n
cross-examination were yes or no questions. She may have been coached throughout her entire
cross-examination and yet the trial judge erroneously concluded that this was not material.
Finally, the comment by the court that the witnesses did ndt "make any problem obvious" was
completely irrelevant. Whether the witnesses should have brought this matter to the court's
attention immediately, rather then letting defense counsel know about it, does not change the fact
that the witnessed behavior occurred. Indeed, the court was apparently aware of the behavior
from its own observations and did nothing to stop the "tennis match" testimony, but instead
allowed the witnesses to continue looking to an audience member for assistance in answering.

The trial court erred in refusing to allow the defense to present the testimony of these

two witnesses to the jury. The jury was not able to reliably determine the credibility of the two

13
GARCIA029



N~ T CEE I~ AT v TR - S T

NN NN NN N me b e e e e ke e e e
A U b W N e OO e N Y B W e O

key State's witnesses because the jury was not given the relevant evidence to do so. Therefore,

Mr. Garcia's conviction must be reversed and the matter remanded for a fair trial.

II. The district court erred in giving a jury instruction to bolster the credibility of the

;allleged victim by giving the weight of law to an innocent explanation for her inconsistencies
uring.

"A jury instruction that omits or materially misdescribes an essential element of an
offense as defined by state law relieves the state of its obligation to prove facts constituting every
element of the offense beyond a reasonable doubt, thereby violating the defendant' federal due
process rights." Smith v. Horn, 120 F.3d 400, 415 (3d Cir. 1997)(cert. denied 522 U.S.
1109(1997).

A district court may refuse to give an otherwise required jury instruction which is
substantially covered by other instructions. Runion v. State, 116 Nev.Ad.Op. 111, 13 P.3d 52,
58-59 (2000). A district court should not give instructions which may confuse the jury or which
contain superfluous language. /d. "The district courts should tailor instructions to the facts and
circumstances of a case, rather than simply relying on 'stock’ instructions." Id. See also Jackson
v. State, 117 Nev.Ad.Op. 12, 17 P.3d 998, 1003, fn. 6 (2001).

This Court has also held, in the case of specific eyewitness instructions, That such
specific instructions need not be given and that they are duplicitous of the general instruction on
witness credibility and burden of proof beyond a reasonable doubt. Nevius v. State, 101 Nev.
238, 249, 699 P.2d 1053 (1985).

In Culverson v. State, this Court noted the following:

We note that Instruction 17 states that homicide is also justified
under the situation mentioned in the instruction. The use of the
word "also" implies that Instruction 17 is but one example of
when self-defense justifies a homicide. Other instructions given
to the jury do not require that the defendant be in actual danger
before he uses self-defense as a justification for homicide. A
careful reading of all the instructions could have led a Fjurqr to
conclude that a person may use self-defense as a justification to
homicide even if he is not in actual danger.

A juror should not be expected to be a legal expert. Jury

instructions should be clear and unambiguous. Instruction 17
may have misled the jury into concluding that Culverson was not

14 o GARCIA030
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justified in shooting Smith because Smith carried a pellet gun
which could not have seriously harmed Culverson. Accordingly,
we conclude that Jury Instruction 17 was erroneous and could
have prejudiced the jury.

Culverson v. State, 106 Nev. 484, 488, 797 P.2d 238, 240 (1990).

In this case, the court gave, without objection, instructions numbered seven, eighteen,
nineteen, and twenty-six. APP., pp. 12, 23, 24, 31; TT2, p. 101. However, the court also gave
instruction number twenty, over objection by defense counsel. APP., p. 25, TT2,,p. 101-102.
Instruction number twenty read as follows:

Inconsistencies or discrepancies in the testimony of a witness, may or

may not cause the jury to discredit such testimony. An innocent

misrecollection, like failure to recollect, is not an uncommon

experience. In weighing the effect of a discrepancy, consider whether

it pertains to a matter of importance, or an unimportant detail, and

whether the discrepancy results from innocent etror or willful

falsehood.” .
APP. p. 25. This instruction was improperly given to the jury. The instruction was substantially
covered by the other instructions: seven told the jury to decide what weight to give any
particular piece of evidence, eighteen told the jury to determine the credibility of witnesses and
gave guidelines for doing so; nineteen unnecessarily, (but without objection) specified that the
jury should also determine the weight and credibility of testimony of an alleged victim of sexual
assault and could find proof beyond a reasonable doubt in her testimony alone and without
independent corroboration; twenty-six told the jury to use their common sense and judgment in
considering the evidence. APP., pp. 12, 23, 24, 31.

The jury was amply informed about their duty to determine credibility and weight to be
given to the testimony of any witness. They were instructed on how to make that determination.
They were unnecessarily also told specifically to determine the weight and credibility to be given|
the complaining witness. The jury was then told that the State did not have to prove anything
beyond the victim's testimony, if the jury believed her allegations beyond a reasonable doubt.
This instruction was substantially covered by the other above mentioned instructions, in
combination with the instruction on reasonable doubt, but was not objected to. However, the

court then went an additional step further in reducing the State's burden in the minds of the

15 GARCIA031
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jurors: it gave instruction number twenty over the objection of defense counsel. Instruction
twenty adds nothing essential to the instruction of the jury. They had already been told to use
their common sense. If, as the instruction averred, an innocent misrecollection is not uncommon,)
then surely it was part and parcel of the jury's collective common sense. Instruction number
eighteen had already told the jury to consider the strength or weakness of a witness'

recollections, among several other factors. As in Culverson, these jurors should not have been
expected to be legal experts, able to divine some legal reasoning for the inclusion of this needless|
and confusing instruction. Instruction number twenty was nothing‘ more than a judicially
approved excuse for any discrepancy in the testimony of the victim and gave the force of law to
that excuse.

Instruction number twenty was superfluous. It distorted the law by excusing
discrepancies in testimony as nothing more than innocent misrecollections" in a case where the
only issue was credibility of the complaining witness and her father. The instruction
compounded the error made when the trial judge refused to allow the jury to hear’ critical
evidence regarding the credibility of these witnesses. Therefore, Mr. Garcia's conviction must be
reversed and the matter remanded for a fair trial without improper instruction.

i
i
I
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CONCLUSION:
Based upon the foregoing, Mr. Garcia's conviction should be reversed and this matter

remanded for a new trial because two of the witnesses may have been coached during their
testimony and the jury was not allowed to hear evidence of this fact and because the jury was
improperly instructed that innocent misrecollections were common and therefore likely to be the
reason for discrepancies in a witness' testimony whén the entire issue at trial was the credibility
of the complaining witnesg and her father.

DATED this %October, 2001.

MICHAEL R. SPECCHIO
Washoe County Public Defender

By: /
CHE B
Appellate Deputy
Bar No. 3915

P.O. Box 30083
Reno, Nevada 89501
(702) 328-3840
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CERTIFICATE OF COMPLIANCE
I hereby certify that I have read this appellate brief, and to the best of my knowledge,

information, and beﬁef, it is not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28 {e}, which requires every assertion in the brief regarding matters in the
record to be supported by a reference to the page of the transcript or appendix where the matter
relied upon is to be found. I understand that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada Rules of Appellaté

Procedure.

Dated this &g{\' of Z &@1‘3 , 2001
OND

Appellate Deputy

Nevada Bar No. 3915

Washoe County Public Defender
P.O. Box 30083

Reno, Nevada 89520 -
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This is an appeal from a judgment of conviction, pursuant to a
jury trial, of one count of sexual assault on a child under the age of 14
years and two counts of lewdness with a child under the age of 14 years.
The district court sentenced appellant Raul Garcia to serve a prison term
of life with the possibility of parole after 20 years for the sexual assault
count and two consecutive prison terms of life with the possibility of parole
after 10 years for the lewdness counts.
Garcia first contends that the district court erred in refusing
his request to admit evidence that the victim and her mothers boyfriend
Jorge Palma were being coached during their testimony. In particular,
Garcia wanted to present two witnesses, the court bailiff and another
individual present at the trial, to testify that they observed the victim’'s
mother nodding or shaking her head, affirmatively or negatively, in
response to questions asked by defense counsel. We conclude that the
district court did not abuse its discretion in refusing to allow such
testimony.
Relevant evidence is “evidence having any tendency to make

the existence of any fact that is of consequence to the determination of the

e
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action more or less probable.”! The district court has broad discretion with
regard to the admission of evidence, and its decision to exclude evidence
will not be disturbed unless manifestly wrong.2 Indeed, even relevant
evidence may be excluded if the district court finds that its probative value
is substantially outweighed by the danger of unfair prejudice, confusion of
the issue, or needless presentation of cumulative evidence.3

In the instant case, we conclude that the district court_ did not
abuse its discretion in excluding the testimony that the victim’s mother
was purportedly coaching the witnesses by nodding or shaking her head in
response to questions. After conducting an evidentiary hearing on the
issue and reviewing the trial testimony of the victim and Palma, the
district court found that the victim and Palma gave specific narrative and
descriptive testimony about their observations that was not coached by the
victim’s mother. While acknowledging that the victim’s mother had
nodded or shaken her head in response to counsel’s questions, the district
court expressly found that the victim’s mother did so in response to
immaterial, leading questions that were duplicative since they merely
sought the witnesses’ confirmation of narrative descriptions previously
given. Because the evidence about the victim’s i:nother’s conduct might
needlessly confuse the issue of whether Garcia committed the charged
offenses, we conclude that Garcia has failed to show that the district
court’s determination that this evidence was inadmissible was manifestly

wrong.

INRS 48.015.

*Woods v. State, 101 Nev. 128, 136, 696 P.2d 464 470 (1985);
Walker v. State, 116 Nev. 670, 6 P.3d 477 (2000).

SNRS 48.035.
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(Garcia next contends that the district court erred in giving the
jury instruction no. 20.4 Specifically, Garcia contends that “instruction
number twenty was nothing more than a judicially approved excuse for
any discrepancy in the testimony of the victim and gave the force of law to |
that excuse.,” We disagree.

NRS 175.161(2) provides that “[i]n charging the jury, the judge
shall state to them all such matters of law he thinks necessary for their
information in giving their verdict.” The district court has broad
discretion in giving a particular jury instruction, and its decision to give a
particular instruction will not be reversed unless it is arbitrary or exceeds
the bounds of law.5

In the instant case, we conclude that the district court did not
err in giving instruction no. 20 because it was neither arbitrary nor a
misstatement of the law.6 Rather, instruction no. 20 properly informed
the jury that, in considering a discrepancy in a witness’ testimony, it

should consider the nature of the discrepancy, as well as the witness’

4Instruction no. 20 provides:

Inconsistencies or discrepancies in the testimony
of a witness, may or may not cause the jury to
discredit such testimony. An innocent
misrecollection, like failure to recollect, is not an
uncommon experience. In weighing the effect of a
discrepancy, consider whether it pertains to a
matter of importance, or an unimportant detail,
and whether the discrepancy results from innocent
error or willful falsehood.

SJackson v. State, 117 Nev. ___, __, 17 P.3d 998, 1000 (2001).

6Accord U.S. v. Butler, 56 F.3d 941, 945-46 (8th Cir. 1995); Pecple v.
Beardslee, 806 P.2d 1311, 1324 (Cal. 1991).

SupreME CourTt
oF
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motivation to lie. Because instruction no. 20 was given to assist the jury
in fulfilling its role of weighing the credibility of witnesses and gauging
the weight that should be given to a witness’ testimony, we conclude that

the district court did not abuse its discretion in allowing it.?

they lack merit, we

CC.

Having considered Garcia’s contentions and concluded that

ORDER the judgment of conviction AFFIRMED.

_ J.
Shearing
. d.
Rose
Leckes o J
Becker

Hon. Jerome Polaha, District Judge
Attorney General/Carson City
Washoe County District Attorney
Washoe County Public Defender
Washoe District Court Clerk

Nevius v. State, 101 Nev. 238, 248-49, 699 P.2d 1053, 1060 (1985)

7In so concluding, we reject Garcia’s contention that our holding in

SurREME COURT
OF
MNEVADA

warrants a ruling that instruction no. 20 was erroneous. Nevius held that
a district court is not obligated to give a specific instruction with respect to
eyewitness testimony, but did not hold that the district court commits
reversible error if it exercises its discretion to do so. 101 Nev. at 248-49,
699 P.2d at 1060 (emphasis added).

4 GARCIA038




" {'}ER EiﬂE}:D CORY 4o
Thig nocumem i & g'full, e and corect copy of

the Dng mu on filt and of: record ;1 “m; office.

&

paTE: © Nalig ZCOL
uupreme 'mrt C‘!erk tath (“ =\c,wda
By ¥ : _'_*“rue Deputy

GARCIA039



-

-

/

=0555: - oL .

E&u‘?;g = i ! =

=sw

=38 IN THE SUPREME COURT OF THE STATE OF NEVADA

= QEE" JL GARCIA, Supreme Court No. 37816
= _ . Oellant,

=, °2 ESTATE OF NEVADA ~ £] District Court Case No. CRO01849
= 7. 2g spondent. Sy g

=gaang _

cresc Cieputy Clerk

REMITTITUR

TO: Ronald A. Longtin Jr., Washoe District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: April 9, 2002

Janette M. Bloom, Clerk of Court

By: % ggg. Dﬁ RN M
ChiefDeputy Clerk

cc. Hon. Jerome Polaha, District Judge
Attorney General/Carson City
Washoe County District Attorney
Washoe County Public Defender

' X ; .
RECEIPT FOR REMITTITUR
1;««\' r ; “.

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada the

REMITTITUR issued in the above-entitled caus
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IR THE SECOND JUDICIAL DISTRICT couné?llmgmgj<§b

2001 HAR 27 R2: 30
) -,.Jil??EH,.JR.

OF THE STATE OF NEVADA

RAUL GARCIA,
RPetitioner,

i 3
AFFIDAVIT IN SUPPORT OF

APPLICATION TO PROCEED
IN PORMA PAUPERYS |

V4

THE STATE OF NEVADA, et al.,

Defendants.,

Tt T Nt gt Mt bl N N et

STATE OF NEVADA

N St Nagpt
o

COUNTY PERSHING

COMES NOW, Raul Garcia, Fetitioner, whom being dﬁly sworn and
under his own oath, does herein depose and sﬁate that the
following, wunder the penalty of perjury in s@pport of nmy
foregoing motion: ‘}

|

1) Because of my poverty I am unable to pay the oosts of

thege proceedings in this herein entitled Action,
‘i i
for which I a2m entitled to relief; and that this

application is made in good faith. ‘l

2) I do not request the apnointment of counselg

3)

o]
15}
[
H
tr
[+ 4
()
M

swear that the resvonses which & make to the
questions and instructicns below are trquand correct,
TO Ehe best of my own personal knowledge. |
4) I ﬁm currently incarcerated at LCC, andq‘without any
|

1
i ] ! < GARCIA041
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6)

7}

8)
9)

;
|
|
|
|
|

[
i

FesOviaL  ewpiOoymRent, and or securities of . Jcosts of this

action. ‘%

9

I do not have any source of inconme, nor1do I receive

|
o
any frow any scurce, of business, pension, annuities,

or other sources. *1
. . i '
Money, if any, placed on @y drison accounﬁifrom outside

sources would be from family, and is in 'the amount as

is reflected from ay personal financial statement,
I do not own any personal property, bandgls, stocks, or
(N

any other valuable, nor does Petitioner havé any personal

i

bank accounts,

I do not have any perscas dependsnt upon me;for support.
I du now swear and affirm under the penal%? of perjury,
Lthat the above facts are true, accurate:?and. correct,
to the hest of my own personal knowledge,\énd that this
i3 mnow hereby submitted without Notary,%-pursuant to
NRS 208.165, as I am currently incarceratedg

DATED this Q:ZE day of March, Z007.

Raul Garecia j;
Petitioner/Pro Per |
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CERTIFICATE OF SERVICE
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I, Raul Garcia, Petitioner, do horaby affirh that I have
on this ;Lzb-day of March, 2007, have dispatcheéfand delivered
via U.S. Mail, these enclosed documents to be fi}ed with this
Honorable Court, and the Clerk therecf a true andi%ccurate copy,

as well an additional copy for which I respecffully raquest
to be stamp/filed and returned to Petitioner.

'ﬁ
L
i

|

L

Respectfully submitted,

= A=

Raul Sarcta

LOC 4568625 |

2.0. Box 359 f

Lovelock, NV 383419 q
!
!
|
$
|
|1
|
1
i
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AFFIRMATION I
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E

Pursuant to NRS 239B.030 that none of these encﬁosed documents
i
to be filed in this District Court, Do Not Fontéln Any Social

I
_ i .
I Raul Garcia, the undersiuned, do hereby affirm and attest
i

Security Number's. |5
i

I
l
|1
Respectfully submitted, on thlséEéZ; day of ﬂé
!
!

Raul Garéia .i
LCC #68625 1
P.G. Box 3585 [ ]
Lovelock, NV 89419 N
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1200 Prison Road
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JEZY GAT

Petitioner In Pro Se

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* * % * x

Case No. [3%0/)1?/?5‘/49

@\Ouu.\ GMCEL '

)
)
Petitioner, ) Dept. No. ‘5
)
-V - }
)
_Wadden \LeGroand )
)
Respondent. )
)
(Post Convic!:ion Ralief - NRS 341’35 Petiti_lau.. Fom)
INSTRUCTIONS:

(1) This petition must be legibly handwritten or
typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted
or with respect to the facts which you rely upon to support your
grounds for relief. No citation of authorities need be
furnished. If briefs or arguments are submitted, they should be
submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete
the Affidavit in Support of Request to Proceed in Forma
Pauperis. You muat have an authorized officer at the prison
complete the certificate as to the amount of money and
securities on deposit to your credit in any account in the
institution.

(4) You must name as respondent the person by whom you are
confined or restrained. If you are in a specific institution of
the Department of Corrections, name the warden or head of the
institution. If you are not in a specific institution of the
Department but within its custody, name the Director of the
Department of Correcticns.
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(5) You must include all grounds or claims for relief which
you may have regarding your conviction or sentence. Failure to
raise all grounds in this petition may preclude you from filing
future petitions challenging your conviction and sentence.

(6) You must allege specific facts gupporting the claims in
the petition you file seeking relief from any conviction or
sentence. Failure to allege specific facts rather than just
conclusions may cause your petition to be dismissed. If your
petition contains a claim of ineffective assistance of counsel,
that claim will operate to waive the attorney-client privilege
for the proceeding in which you claim your counsel was
ineffective.

(7) When the petition is fully completed, the original and
one copy must be filed with the clerk of the state district
court for the county in which you were convicted. One copy must
be mailed to the respondent, one copy to the Attorney General's
Qffice, and one copy to the district attorney of the county in
which you were convicted or to the original prosecutor if you
are challenging your original conviction or sentence. Copies
must conform in all particulars to the original submitted for
filing.

PETITION

1. Name of institution and county in which you are presently
imprisoned or where and how you are presently restrained of your
liberty: Lovelock Correctional Center, Pershing County, Nevada.

2. Name and location of court which entered the judgment of
conviction under attack: _ODweood dodiciol Oiexcioy Cevnd Rane MU,

3. Date of judgment of conviction: %-29-C|

4. Cage number: C@& . (349

5. (a) Length of sentence: 0 %v Lo 1O 1.l 10 4o Life
ol Cow Coamrecdrne, i

(b} If sentence is death, state any date upon which
execution is scheduled: N/A

6. Are you presently serving a sentence for a conviction
other than the conviction under attack in this motion?

Yes No _X

— T el

If "yes," list crime, case number and sentence being
served at this time:

7. Nature of offense involved in conviction being challenged:

-2
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8. What was your plea? (check one)

{a) Not guilty _

(b) Guilty _

(c) Guilty but mentally ill _
(d) Nolo contendere _

g. If you entered a plea of guilty or guilty but mentally ill
to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a
plea of guilty or gullty but mentally ill was negotiated, give
details:

10. If you were found guilty or guilty but mentally ill after
a plea of not guilty, was the finding made by: (check one)

{a) Jury ;{1 {b) Judge without a jury
11. Did you testify at the trial? Yes ___ No ﬂlff
12. Did you appeal from the judgment of conviction?
Yes ;gi No __

13. If you did appeal, answer the following:

{(a) Name of court: iJevolda Swpfeme. Coogd
(b) Case number or citation: 313\l

(@) Result: Oclec of Dlcmance
{d) Date of result: =Z-I4y-09

{Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:

15, Other than a direct appeal from the judgment of conviction
and sentence, have you previocusly filed any petitions,

applications or motions with respect tO¢Fhls judgment in any
court, state or federal? Yes

le. If your answer to No. 15 was "yes," give the following
information:

{(a) (1) Name of court:

(2) Nature of proceeding:

(3) Grounds raised:
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(4) Did you receive an evidentiary hearing on your
petition, application or motion? Yes No

(5) Regult:

{6) Date of regult:

(7 If known, citations of any written opinion or
date of orders entered pursuant to such result:

(b} As to any second petition, application or motion,
give the same information:

{1) Name of court:

(2) Nature of proceeding:

{3) Grounds raised:

(4) Did you receive an evidentiary hearing on your
petition, application or motion? Yes No

{5) Result:

(6} Date of result:

(7) If known, citations of any written opinion or
date of orders entered pursuant to such regult:

{c) As to any third or subsequent additional applications
or motions, give the same information as above, list them on a
geparate sheet and attach.

(d) Did you appeal to the highest state or federal court
having jurisdiction, the result or action taken on any petition,
application or motion?

(1) First petition, application or motion?
Yes No

Citation or date of decision:

{2) Second petition, application or motion?
Yes No

Citation or date of decision:

{3) Third or subsequent petitions, applications or
motions? Yes No
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Citation or date of decision:

(e) If you did not appeal from the adverse action on any
petition, application or motion, explain briefly why you did
not. (You must relate specific facts in response to thisg
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.}

17. Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other
postconviction proceeding? If so, identify:

(a) Which of the grounds is the game:

(b) The proceedings in which these grounds were raised:

(c) Briefly explain why you are again raising these
grounds. (You must relate specific facts in response to this
guestion. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.)

18. If any of the grounds listed in Nos. 23(a), (b), (c) and
(d}, or listed on any additional pages you have attached, were
not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your
reasons for not presenting them. (You must relate specific facts
in response to this question. Your response may be included on
paper which is 8 1/2 by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in
length.) _SHee otrached .

19. Are you filing this petition more than 1 year following
the filing of the judgment of conviction or the filing of a
decigion on direct appeal? If so, state briefly the reasons for
the delay. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.)

Dee otbached
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20. Do you have any petition or appeal now pending in any
court, either state or federal, as to the judgment under attack?

Yes No /

If yes, state what court and the case number:

21. Give the name of each attorney who represented you in the
proceeding resulting in your conviction and on direct appeal:

22. Do you have any future sentences to serve after you
complete the sentence imposed by the judgment under attack?
Yesg No

If yes, specify where and when it is to be served, if you
know:

23, State concisely every ground on which you claim that you
are being held unlawfully. Summarize briefly the facts
supporting each ground. If necessary you may attach pages
stating additional grounds and facts supporting same.

(a) Ground one: Sa¢ Aldadned

Supporting FACTS (Tell your story briefly without
citing cases or law.):

{b) Ground two:

Supporting FACTS {(Tell your story briefly without
citing cases or law.):
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{(c) Ground three:

Supporting FACTS (Tell your story briefly without
citing cases or law.):

(d) Ground four:

Supporting FACTS (Tell your story briefly without
citing cases or law.):

WHEREFORE, petitioner prays that the court grant petitioner
relief to which he may be entitled in this proceeding.

EXECUTED at Lovelock Correctional Center on the 9t2£ day of
the month of CTLJ%/ of the year 20 ;
taul Gaccaa #L3L2S
Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 892419

Petitioner In Pro Se
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VERIFICATION

Under penalty of perjury, the undersigned declares that he
is the petitioner named in the foregoing petition and knows the
contents thereof; that the pleading is true of his own
knowledge, except as to those matters stated on information and

belief, and as to such matters he believeg/gbemft be true.
Rouw Gaccha #
Lovelock Correctional Center
1200 Prison Road
Lovelock, Hevada 89419
Petitioner In Pro Se
CERTIFICATE OF SERVICE BY MAIL
I, Saw\ Gaccig . hereby certify,pursuant to
N.R.C.P. 5(b}), that on this day of the month of
of the year 20 . I mailed a true and correct

copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:

Warden e Geand
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada

Catherine Cortez Masto

Nevada Attorney General

100 No. Carson Street

Carson City, Nevada 89701-4717

RICHARD GAMMICK

Washoe County District Attorney
P.0Q. Box 30083

Reno, Nevada 85520

RGO LAS

Lovelock Correctional Center
1200 Prison Reoad
Lovelock, Nevada 89419

Petitioner In Pro Se
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FILED
Electronically
07-25-2012:11:15:45 AM
Joey Orduna Hastings
CODE: 2540 Clerk of the Court
Transaction # 3106888

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

*k%k

RAUL GARCIA,
Petitioner,
CASE NO: CRO00P1849
VS.
DEPT. NO.: 3
THE STATE OF NEVADA,
Respondent,

/

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 17" day of July, 2012 the Court entered a
decision or order in this matter, a true and correct copy of which is attached hereto.

You may appeal to the Supreme Court from the decision or order of the Court. If
you wish to appeal, you must file a notice of appeal with the Clerk of this Court within thirty-
three (33) days, after the date this notice is mailed to you. This notice was mailed on the

25™ day of July, 2012.

JOEY ORDUNA HASTINGS
Clerk of the Court

By /s/ Janelle Yost
Deputy Clerk
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CERTIFICATE OF SERVICE
CASE NO. CR0O0P1849
Pursuant to NRCP 5(b), | certify that | am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; and that on the 25" day of July,
2012, | electronically filed the Notice of Entry of Order with the Clerk of the Court by using

the ECF system which will send a notice of electronic filing to:

Jennifer Noble, Esq.

| further certify that on the 25" day of July, 2012, | deposited in the Washoe County mailing
system for postage and mailing with the U.S. Postal Service in Reno, Nevada, a true and

correct copy of the Notice of Entry of Order, addressed to:

Attorney General’s Office
100 N. Carson St.
Carson City, NV 89701-4717

Raul Garcia

Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

[s/ Janelle Yost
Janelle Yost
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FILED

Electronically
07-17-2012:10:45:16 AM
CODE 2840 Joey Orduna Hastings
Clerk of the Court
Transaction # 3088573

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RAUL GARCIA,
Petitioner, Case No. CROOP1849
vs. Dept. No. 3
THE STATE OF NEVADA,
Respondent.
/
ORDER

On July 11, 2012, Petitioner filed a Motion for Appointment of Counsel and a
Petition for Writ of Habeas Corpus. When an appeal is taken from a conviction and a
petition is not filed within a year after the Supreme Court issues its remittitur, NRS
34.726(1) requires the petitioner to demonstrate: “(a) That the delay is not the fault of the
petitioner; and (b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.” The Supreme Court affirmed Petitioner’s conviction and issued its remittitur on
March 14, 2002. Because Petitioner has not met the statutory requirements for filing the

present Petition, this Court hereby DENIES the Petition and the Motion.

Dated this M day of July, 2012,

JEROME POLAHA
DISTRICT JUDGE
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on the & ’ 7day of July, 2012, she mailed
copies of the foregoing ORDER in Case No. CRO0P1849 to the following:

The following have been served by USPS:

Richard Gammick
P.O. Box 30083
Reno, NV 89520

Catherine Cortez Masto
Nevada Attorney General
100 N. Carson St.
Carson City, NV 89701

Raul Garcia, #68625
Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

Administrative Assistant
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JoEy eoeti A HASTINGS
CLERA OF THE COURT

BY’ P 4 .
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

Petitioner In Pro Se

IN AND FOR THE COUNTY OF WASHOE

X % * k %

case No. _(RONP1SH4D

Dept. No. 23

Qaul  Goceia
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Petitioner,

}

)

)

)
-vsg- ;
Wacden Ve Grand n)l‘.,aﬁ, ;

)

Regpondent.

}
N T ™ FIRST AMENDMENT /7

"

INSTRUCTIONS:

(1) This petition must be legibly handwritten of
typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted
or with respect to the facts which you rely upon to support your
grounds for relief. No citation of authorities need be
furnished.

If briefs or arguments are submitted, they should be
submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete
the Affidavit in Support of Request to Proceed in Forma

Pauperis. You must have an authorized officer at the prisen— —
“complete the certificate as to the amount of money and
securities on deposit to your credit in any account in the
institution. '

(4) You must name as respondent the person by whom you are
confined or restrained. If you are in a specific institution of
the Department of Corrections, name the warden or head of the
institution.

If you are not in a gpecific institution of the
Department but within its custody, name the Director of the
Department of Corrections.

REF. NRS. 34.185-
N.CR., 2. 1%~
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(5) You must include all grounds or claims for relief which
you may have regarding your conviction or sentence. Failure to

o o =1 on o wm B W )

10

12
13
14
15
16
17
18
19
20
21
22
23

raise all grounds in this petition may preclude you from filing
future petitions challenging your conviction and sentence.

{6) You must allege specific facts supporting the claims in
the petition you file seeking relief from any conviction or
gsentence. Failure to allege aspecific facts rather than just
conclusions may cause your petition to be dismissed. If your
petition contains a claim of ineffective assistance of counsel,
that claim will operate to waive the attorney-client privilege

for the proceeding in which you claim your counsel was
ineffective.

(7) When the petition is fully completed, the original and
one copy must be filed with the clerk of the state district
court for the county in which you were convicted. One copy must
be mailed to the respondent, one copy to the Attorney General's
Office, and one copy to the district attorney of the county in
which you were convicted or to the original prosecutor if you
are challenging your original conviction or sentence. Copiles

must conform in all particulars to the original submitted for
filing.

PETITION
1. Name of institution and county in which you are presently
imprisoned or where and how you are presently restrained of your
liberty: Lovelock Correctional Center, Pershing County, Nevada.

2. Name and location of court which entered the judgment of
conviction under attack: _Second dudicial Oioccick CouncY | Rras MY,

3. Date of judgment of conviction: _%-a9-0O|

4. Casé number: C@\dUa

5. (a) Length of sentence: s ke - 1 - |O ife

(b) If sentence is death, state any date upon which
execution is scheduled: N/A

6. Are you presently serving a sentence for a convietion——

24
25
26
27
28

| other than the convietion under attack in this motion?

Yes No %

If "yes," list crime, case number and sentence being
served at this time:

7. Nature of offense involved in conviction being challenged:

2
GARCIAO64




8. What was your plea? (check one}
{a) Not guilty
(b} Guilty _

(e} Guilty but mentally ill _
(d) Nolo contendere

9. If you entered a plea of guilty or guilty but mentally ill
to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a

plea of guilty or guilty but mentally i1l was negotiated, give
details: -

10, If you were found quilty or guilty but mentally ill after
a plea of not guilty, was the finding made by: (check one)

(a) Jury ;{: (b} Judge without a jury _

11. Did you testify at the trial? Yes No _v/
12, Did you appeal from the judgment of conviction?
Yes \/ Ko ___
13. If you did appeal, answer the following:
{(a) Name of court: e uolepne. Couc
(b) Case number or citation:
(c) Result: £ ;

(d) Date of result: z-14-03 _
(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:

15. Other than a direct appeal from the judgment of conviction
and sentence, have you previously filed any petitions,

applications or motions with respect to¢;his judgment in any
court, state or federal? Yes No

16. If your answer to No. 15 was "yes, " give thefollowing —
information:

(a} (1) Name of court:

(2} Nature of proceeding:

(3) Grounds raised:

GARCIA065
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(4) Did you receive an evidentiary hearing on your
petition, application or wotion? Yes ___ No

(5) Result:

(6) Date of result:

(7) If known, citations of any written opinion or

5{|date of orders entered pursuant to such result:
6
{(b) As to any second petition, application or motion,
7|lgive the same information:
8 (1) Name of court:
9 (2) Nature of proceeding:
10
(3) Grounds raised:
11
12
(4) Did you receive an evidentiary hearing on your
13| petition, application or motion? Yes No
14 (5) Result:
15 (6) Date of result:
16 (7) If known, citations of any written opinion or
date of orders entered pursuant to such result:
17
18 (c}) As to any third or subsequent additional applications
or motions, give the same information as above, list them on a
19|| separate sheet and attach.
20 {(d) Did you appeal to the highest state or federal court
having jurisdiction, the result or action taken on any petition,
21 || application or motion?
22 (1) First petition, application or motion?
Yes _ No
23 B
24 Citation or date of decision:
(2) Second petition, application or motion?
25 Yes _ No ___
26 Citation or date of decision:
27 {3) Third or subsequent petitions, applications or
28 motions? Yes __ = No __
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Citation or date of decision:

(e} 1If you did not appeal from the adverse action on any
petition, application or motion, explain briefly why you did
not. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.)

17, Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other
postconviction proceeding? If so, identify:

(2) Which of the grounds is the same:

_{(b) The proceedings in which these grounds were raised:

(¢) Briefly explain why you are again raising these
grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.)

18. If any of the grounds listed in Nos. 23(a), (b), (¢} and
(d), or listed on any additional pages you have attached, were
not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your
reasons for not presenting them. (You must relate specific facts
in response to this question. Your response may be included on
paper which is 8 1/2 by 11 inches attached to the petition. Your
responge may not exceed five handwritten or typewritten pages in
length.) _%Hee ghrachel

19. Are you filing this petition more than 1 year-following - - |-

the filing of the judgment of conviction or the filing of a
decigion on direct appeal? If so, state briefly the reasona for
the delay. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.)
Dee chbackhed
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20. Do you have any petition or appeal now pending in any
court, either state or federal, as to the judgment under attack?

2
3 Yes No
4 If yes, state what court and the case number:
5{21. @Give the name of each attorney who represented you in the
6 proceeding resulting in your conviction and on direct appeal:
7
22, Do you have any future sentences to serve after you
8 || complete the sentence imposed by the judgment under attack?
9 Yes No
If yes, specify where and when it is to he served, if you
10|| know:
11]] 23. State concisely every ground on which you claim that you
are being held unlawfully. Summarize briefly the facts
‘12 || supporting each ground. 1f necessary you may attach pages
13 stating additional grounds and facts supporting same.
A (a) Ground one: _$eg Alkadned
15 ‘
Supporting FACTS (Tell your story briefly without
16|| citing cases or law.):
17
18
19
20
21
22
(b) Ground two:
23 -
24
Supporting FACTS (Tell your story briefly without
25|l citing cases or law.): Y Y Y
26
27
28
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4 (¢) Ground three:

5

6 Supporting FACTS (Tell your story briefly without

7 citing cases or law.):

3

9

10

11

12

13 (d) Ground four:

14

15 Supporting FACTS (Tell your story briefly without

16 citing cases or law.}:

17

18

19

20

21

22 WHEREFORE, petitioner prays that the court grant petitioner
23 relief to which he may be entitled in this proceeding.

EXECUTED at Lovelock Correctional Center on the day of
24|l the month of Seplen be® _ of the year 20 20—
25
: #LRLAS
26 Lovelock Correctional Center
27 1200 Prison Road
Lovelock, Nevada 89419

28

Petitioner In Pro Se
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VERIFICATION

2 Under penalty of perjury, the undersigned declares that he
is the petitioner named in the foregolng petition and knows the
3|l contents thereof; that the pleading is true of his own
knowledge, except as to those matters stated on information and
4||belief, and as to such matters he belleves t be true.
3 #
6 Lovelock Correctiocnal Center
1200 Prison Road
7 Lovelock, Nevada 89419
8 Petitioner In Pro Se
9 CERTIFICATE OF SERVICE BY MAIL
10 I, _thau\ Gaccia . hereby certify,pursuant to
N.R.C.P. 5{b), that on this _32o> day of the month of
11 “=nte of the year 20;3 , I mailed a true and correct
copa of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
12 || addressed to:
13 Warden _ Le Gegnd
Lovelock Correctional Center
14 1200 Prison Road
Lovelock, Nevada
I3 Catherine Cortez Masto
16 UG Nevada Attorney General
100 No. Carson Street
17 Carson City, Nevada 89701-4717
18 RICHARD GAMMICK
Washoe County District Attorney
19 P.0. Box 30083
Reno, Nevada 89520
20
21 || seconD SoDIC AL DISTRICT CoLRT
SoEN UASTING S , CLERK. oF THE CoLiT A #
22{| 5 courT STREST Loveloc? Correctional Center
23| =ENO ~tovelock, Nevada B9419
24 Petitioner In Pro Se
25
26
27
28
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RAUL GARCIA, No. 37816
Appellant,

V8.
THE STATE OF NEVADA,
Respondent.

- ‘ This is an appeal from a judgment of conviction, pursuant to a
jury trial, of one count of sexual assault on a child under the age of 14
years and two counts of lewdness with a child under the age of 14 years.
The district court sentenced appellant Raul Garcia to serve a prison term -
oflifewiththepoaaibﬂityofparoleaﬂ:er%yemforthesexualasaaplt
count and two consecutive prison terms of life with the possibility of parole
after 10 years for the lewdness counta. |
Garcia first contends that the district court erred in refusing
his request to admit evidence that the victim and her mother’s boyfriend
Jorge Palma were being coached during their testimony. In particular,
Gercia wanted to present two witnesses, the court bailiff and another
individual present at the trial, to testify that they observed the victim's
mother nodding or shaking her head, affirmatively or negatively, in
response to questions asked by defense counsel. We conclude that the

Wmmtd:dnatabuseltsdismﬁminrefumgtoaﬂowsucn
testimony. )

Relevant evidence is “evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the




action more or less probable.”? The district court has broad discretion with
regard to the admission of evidence, and its decision to exclude evidence
will not be disturbed unless manifestly wrong.® Indeed, even relevant
evidence may be excluded if the district court finds that its probative value
is substantially outweighed by the danger of unfair prejudice, confusion of
the issue, or needless presentation of cumulative evidence,

In the instant case, we conclude that the district court did not
abuse its discretion in excluding the testimony that the victim's mother
was purportedly coaching the witnesases by nodding or shaking her head in
response to questions. After conducting an evidentiary hearing on the
issue and reviewing the trial testimony of the victim and Palma, the
district court found that the victim and Palma gave specific narrative and
descriptive testimony about their observations that was not coached by the
victim’s mother. While acknowledging that the victim's mother had
nodded or shaken her head in response to counsel’s questions, the district
court expressly found that the victim's mother did so in reaponse to
immaterial, leading questions that were duplicative since they merely
sought the witnesses’ confirmation of narrative descriptions previously
given. Because the evidence about tha victim's mother’s conduct might
needlessly confuse the issue of whether Garcia committed the charged
offenses, we conclude that Garcia has failed to show that the district
court’s determination that this evidence was inadmissible was manifestly

wrong.

INRS 48.015.

101 Nev. 128, 136, 696 P.2d 464, 470 (1985);
Walker v, State, 116 Nev. 670, 6 P.3d 477 (2000).

SNRS 48.035.
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Garcia next contends that the district court erred in giving the
jury instruction no. 20.4 Specifically, Garcia contends that “instruction
number twenty was nothing mare than a judicially approved excuse for
ansdiacrepancyinthetesﬁmonyof!:hevicﬁmandgavethefom of law to
that excuse.” We disagree. )

NRS 176.161(2) provides that “[iln charging the jury, the judge
ghall state to them all such matters of law he thinks necessary for their
information in giving their verdict.” The district court has broad
discretion in giving a particular jury instruction, and its decision to give a
particular ingtruction will not be reversed unless it is arbitrary or exceeds
the bounds of law.®

In the instant case, we conclude that the district court did not
err in giving instruction no. 20 because it was neither arbitrary nor &
misstatement of the law® Rather, instruction no. 20 properly informed
the jury that, in considering a discrepancy in a witness’ testimony, it
should consider the nature of the discrepancy, as well as the witness’

“Instruction no. 20 provides:

Inconsistencies or discrepancies in the testimony
of a witness, may or may not cause the jury to
discredit such testimony. An innocent
misrecollection, like failure to recollect, is not an
uncommon experience. In weighing the effect of a
discrepancy, consider whether it pertains to a

matter of importance, or an unimportant detail,
and whether the discrepancy results from innocent
error or willful falsshood.

5Jackson v, State, 117 Nev. ___, __, 17 P.8d 998, 1000 (2001).

%Accord 1.8, v, Butler, 56 F.3d 941, 945-46 (8th Cir. 1995); Pecple v,
Begrdslee, 806 P.2d 1811, 1324 (Cal. 1991).

3 GARCIA077
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motivation to lie. Because instruction no. 20 waa given to assist the jury
in fulfilling its role of weighing the credibility of witnesses and gauging
the weight that should be given to a witness’ testimony, we conclude that
the distriet court did not abuse its discretion in allowing it.7

Having considered Garcia’s contentions and concluded that
they lack merit, we

ORDER the judgment of conviction AFFIRMED.

Becker

cc:  Hon. Jerome Polaha, District Judge
Attorney General/Carson City
Washoe County District Attarney
Washoe County Public Defender
Washoe District Court Clerk

"In so concluding, we reject Garcia’s contention that our holding in
Nevius v. State, 101 Nev. 238, 248-49, 699 P.2d 1058, 1060 (1985)
warrantsaruhngthatmstmcuonno 20 was erroneous, Nevius held that
admtncteourtmnotgbhggdto give a specific instruction with respect to
eyewitness festimony, but did not hold that the district court commits
reversible error if it exercises its discretion to do so. 101 Nev. at 248-48,
689'P.2d at 1060 (emphasis added).

4 ) GARCIAQ78
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Electronically
10-12-2012:10:31:16 AM
CODE 2840 Joey Orduna Hastings
Clerk of the Court
Transaction # 3279020

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RAUL GARCIA,
Petitioner, Case No. CRO0P1849
VS. Dept. No. 3
THE STATE OF NEVADA,
Respondent. |

ORDER

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On July 17, 2012, this Court denied Petitione
and Motion for Ap
Supreme Court upheld his conviction on lewdness an

Petitioner had fai

untimely would be u

Counsel. Having deni

r's Petition for Writ of Habeas Corpus
pointment of Counsel because the Petition was filed nine years after the
d sexual assault charges and

led to satisfy NRS 34.726(1), which requires a petitioner to demonstrate
that (1) the late filing is not the fault of the petitioner and (2) dismissal of the petition as
nduly prejudicial to the petitioner. On September 25, 2012, Petitioner
filed a second, identical Petition for Writ of Habeas Corpus and Motion for Appointment of
ed the first Petition and Motion without leave to amend, the present

Petition and Motion are frivolous, a waste of this Court’s time, and are hereby DENIED.

Dated this _ ‘ Zjh- ay of

JEROME POLAHA
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on the IZ’ day of October, 2012, she
mailed copies of the foregoing ORDER in Case No. CRO0P1849 to the following:

The following have been served by e-filing:
Jennifer Noble, Esq.

The following have been served by USPS:
Raul Garcia, #68625

Lovelock Correctional Center

1200 Prison Road
Lovelock, NV 89419

ministrative Assistant
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FILED
Electronically
10-17-2012:10:40:16 AM
Joey Orduna Hastings
CODE: 2540 Clerk of the Court
Transaction # 3287624

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

*k%k

RAUL GARCIA,
Petitioner,
CASE NO: CRO00P1849
VS.
DEPT. NO.: 3
THE STATE OF NEVADA,
Respondents,

/

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 12th day of October, 2012 the Court entered a
decision or order in this matter, a true and correct copy of which is attached hereto.

You may appeal to the Supreme Court from the decision or order of the Court. If
you wish to appeal, you must file a notice of appeal with the Clerk of this Court within thirty-
three (33) days, after the date this notice is mailed to you. This notice was mailed on the

17th day of October, 2012.

JOEY ORDUNA HASTINGS
Clerk of the Court

By /s/ Janelle Yost
Deputy Clerk
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CERTIFICATE OF SERVICE
CASE NO. CR0O0P1849
Pursuant to NRCP 5(b), | certify that | am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; and that on the 17th day of
October, 2012, | electronically filed the Notice of Entry of Order with the Clerk of the Court

by using the ECF system which will send a notice of electronic filing to:

Jennifer Noble, Esq.

| further certify that on the 17th day of October, 2012, | deposited in the Washoe County
mailing system for postage and mailing with the U.S. Postal Service in Reno, Nevada, a

true and correct copy of the Notice of Entry of Order, addressed to:

Attorney General’s Office
100 N. Carson St.
Carson City, NV 89701-4717

Raul Garcia, #68625
Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

/s/ Janelle Yost
Janelle Yost
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Electronically
10-12-2012:10:31:16 AM
CODE 2840 Joey Orduna Hastings
Clerk of the Court
Transaction # 3279020

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RAUL GARCIA,
Petitioner, Case No. CRO0P1849
VS. Dept. No. 3
THE STATE OF NEVADA,
Respondent. |

ORDER

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On July 17, 2012, this Court denied Petitione
and Motion for Ap
Supreme Court upheld his conviction on lewdness an

Petitioner had fai

untimely would be u

Counsel. Having deni

r's Petition for Writ of Habeas Corpus
pointment of Counsel because the Petition was filed nine years after the
d sexual assault charges and

led to satisfy NRS 34.726(1), which requires a petitioner to demonstrate
that (1) the late filing is not the fault of the petitioner and (2) dismissal of the petition as
nduly prejudicial to the petitioner. On September 25, 2012, Petitioner
filed a second, identical Petition for Writ of Habeas Corpus and Motion for Appointment of
ed the first Petition and Motion without leave to amend, the present

Petition and Motion are frivolous, a waste of this Court’s time, and are hereby DENIED.

Dated this _ ‘ Zjh- ay of

JEROME POLAHA
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on the IZ’ day of October, 2012, she
mailed copies of the foregoing ORDER in Case No. CRO0P1849 to the following:

The following have been served by e-filing:
Jennifer Noble, Esq.

The following have been served by USPS:
Raul Garcia, #68625

Lovelock Correctional Center

1200 Prison Road
Lovelock, NV 89419

ministrative Assistant
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KAUL GARCIA RERBLS
Lovelo ol CorrecTional Centen A
1200 RISOM Ro4D WIIGEC30 Py 4 gy,
Lovelotl, NEVADA  Bi4l9

2393

JACTUS L D pvr g

DC-09900009222-144
12/30/2019 01:14 PM

RAUL GARCIA {TN) ( S Pages

CLERS GF 152 5
o INME SECOND JUDICIALDISTICT CoulrT BETNEFRER DF NeviDa
[N AND FORE. CounTy OF WASHDE
KAuL GaRCIA,
DETENDANT/MoVANT, | @436 Nib. CRDO- (849
Vs. DeptTNn. 3
THE STATE BENEVANA MTONTD TORREST AN 1LLEGAL

RESPONDENT, | SENTENCE AND VACATE JUDGMENT;
AND/DR MODIEY SENTENCE. .
DATE OF Healin G
TiMe OF HEARNG: |

PLEASE TAKE NOTICE , THAT CoMES MNow, DEFENDANT,
Raul &A2c/4, IN PeoPR/t PERSONA, AND WTNDUT TNE ASSISTAN CE
DF Counsel (RTUC AROWE - ENTTLED 4 CTion MoveSUIS CaveT
Ton AN Deden Vacann & JUDG MEMT OF Contr e AND CuR k-
ECTING AN ILLEGAL SENTENCE (N THE ARouE ENTTLED CaSE.

e MenON 1S MADE AND BASED UPoN MEUADA ReviISED

Sranutes AIRS 1TR.555, TUE INHeneNT AUTvorITY 6F NE
DISTRICT CoueT, THE ATTACHED PDINTS AND AUTHDRTTIES, THE
DEENIDANT'S ENRE CTASE Fi LE 4 AL TANGIRIE 1M S,

Ded M 24 DAY OF becemeen, 20 m
KespeTEu SUBMITTED,

ARCIA#bE6LS
PROPER-PERSONL, DEFENDANT

L —




. FACTS
DEFENDANT /MOVANT, RaUL GAQS/A, STANDS CONVICTED BY WAY
DF A JuzY IEDICT T TUE EOllowiNG DFFENSES: Count |- SO L 4SS —
AT on A THILD UNDERTHE AGE BF FOURTEEN. (OUNT 2~ LEINDNESS W MY 4
QLD UNDELTUE AGE OF TOBUEEN YeArs, AND COUNT 2- LEWDNESS WiTH 4
A CHILD UNDER TWe AGE B FRumesN YedeS . A VinLamon BF TEBHbNING
NeVADA REVISED STATUIIES, NRS 20D.3bk , AND NRS 200,220, FElonIES
AS CHANGED IN DUNTS 12,3 BETHE CUMGING INTBaMATON.
THE HonpraBLE JErDME M, POLAWA, SECOM uDic/al DISmicT
COURT JuDGE, SENTENCED DEFENDANT GARCIA T0 LITE WIH TUE POSSIR -
LLITY OF PAMSLe. APTER A MINMMUM BF TWENTY (20) Yeans HAs ReeN

SenveD A4S CounT !, 1T Ivis Tivtiened DrDsred THAT GAca RE Punesle’
B7 IMPRISONMENT IN THe NevaDA DEPARTMENT DF ORRECTONS 32 4 TERM

0F Lt Wit THe POSSIRILITY OF PAROLE AFTRZA Mivimum DT TeN (1D)
TEMS HAS ReEN SeaueD AS T CoosT 2. T RE Seruen ConsecuTuElY
T NE SenNteNCE. 11 COunT 1. 1T Was Toaered DRDERED THAT GAR (14 BE
PUNISHED Too A TERM BF LIFE Wi TUE PoSSIRIVTY ©F P (€ 4AFTER A MiNI -
MuM OF TN (10) Yeans Has Been Senued A4S T0 CounT 3, Th BE SEED
CONSECUMUE LY TO THE SETENSES IMPBSED In COUNTS [AND 7 .
2. uasoicon
e NevADA DISRICT Court HAS INNerenT AuTHoety To CoreecT
A SENTENCE AT ANY TIME IF SUC R SENTENCE WAS RASED DIVA MISTRIE
OT MATEQAL TACT THAT WolleD T TWE EXTREME DETUMENT DFTVE. DE -
TENDANT, SEE€ : PASSANISI V. STAIE, B3/ L.2d 1377 AT 1372 (Mev, 1992Y",
STALEY V. STATE, IDENEV.TIS, T870.24 39 (A90); STme v, Distpie T
CouaT, (o0 Nev. 20, 677 B.2d 1044(1984); Aun WAMDEN (/. PETERS,

B3N, 299,979 P2dS549(19L7), 1FTHE TRIaL SovaT Was INNeeNT
AUTHORITY Dy CORRECT A SENTENCE, A fORTIDAL IT AS AUTHORITY TD

ENTETTAIN A MOTON REDUESTING 1T TD EXERCISE THAT INHEREME,
9




AUTHORETY.  THUS ., THIS NonbaRle CoueT HaS THE ASTHORTTY TO CoNSINER
DEENDANT /MOVANT 'S MoTON TS VA CATE JUD&MENT AND CHRRECT AN

LLEGAL SENTENCE , AND /o MODIFY SENTENCE. Seg: Passanilst Vi Sure,

TS Acmond Drfiens Thom A Penrmion fee Post-Conutetio RelieF.
SPECIfiCALLY, BECAISE IS MSTON 1S ADDRESSED T THE (ouaT AkD TS
IN HERENT AVTHORCTY TD CORQETT (TS DWN AlleGED MISTHKE .
THERETORE, 1T DOES N&T SHane THE CHANACTERISTICS OF e USual PeTmon
o0 POST- CONUICTION Reltef,

AS NBTED ABore, WIS Dot HAS INKHenenT AuTHoe 1ty T aresT
AN ILLEGA] SeNTENCE , AT ANY TIME. NEVADA ReviseD STanTe . NRS

7. 955, THE SAME 1S TRUE DFA SNTENCE TVAT, AITHOUSG K WITHN
NE STATUTORY UniTS, WAS ENTEIED IN VISLTON 0F ME DEERNDANT S

KIGHT T DUE PacESs, THOS, THE TIME LiMITS AN OHE? RESTRICTIONS
W/H RESPECT 0 4 PeTmoN e POST- CoRCTION REUEE e Iy BeAs
CdldS REVIERT DO NST APPLY T A MoTinN T CoereCT o0 VACATE pg
MediES A SENTENCE BASED UPON A Clam THAT THE. SERTENCEE WS

PRAS [LLE@AL, DR BASED ON AN [INTRUIC ASSUMPTION! OF AT Mt

Amumﬁ) T A Denml BF DUE PROCESS BF LA, PASSANS 1V, STATE,
SUPRA, 141379,

NEVERTHELESS, THE NAmDW TYPE DE CUallen GE willicl MAY
BE BROUGHT PURSLANT TD TWE INHELaNT AUTonry pFIHETRIAL CoonT

il 1c Pecoen e IN PETRRS, STans v. DISmicT CoutT, SHLIEY auD
PASSANIS 1, 1€., THE ATNORTY T0 CPOnECT A SENTENCE R4S ON A
MATERIAL MISTAKLE DETAST, Will USUALLY BE INTHE Toam oF A Clall -
&GE T Taaudl INfouvmmon REIED BN BY e DISRICT (bunT THAT 1S
LAl DewoMneD T RE TalSE. As Hene . WNEnE DERNDANT/MovaNT
@ARCIA SEEKS TD SET-A-SIDE Wis SENTENCER) WHICH WS, [LLEG -

~3~




ALY tMPDSED UPON Him, TUAT 9eNreNceE () BENG THE Consecumve
CenTENCE () WHICH WAS IMPoSEN uPon HiM BY THE DISRICT (oueT (B
LaNDRIESS TN A CHILD UNDER TiE AGE OF FoureeN Yeans .

THUS \T (S Cledn TaT NIS CourT WAS THE JurisHicnon NeeneD
™ VACATE ARND CORECT THE ILIEGAI SENTENCE(S) BF DEFNDANT/MOVANT
GALCIA N TULS Case ONLY (1), THE GurT AcTuallY SertencEn DE -
FRNDANT BASED WPON A MAEUMLT FALSE ASStMPTION DF FACT THAT
INBLKED TD TV DEFENDNTS EXTREME DETRIMENT AND, (2), T
PAMCULIN MISTALE AT 1SS WAS THE TNEE TVAT Koo RISE T
Tl LEVEl oF A violmen oF DUE PROCESS UNDER THE. founTeentTH
AMENDMENT TO THE UNTED STAES CONSTTUTION .

3. ARGUMENT / POINTS AND AUTH2MES

DEFENDANT/MOUNT RAUL GART/A Wis CHNSED KR THE

FOLLOWIN G OFFENSES 3 COUNT |- SEXLAT ASSAULT DN A CHILD UNDER
THE AGE fRORTEEN, COUNT 2~ LEWDNESS I TH A CHILD UNDELNE
AGE BF Touamern, AND COUNT 2~ LawDNESS WL A CLILD UNDER
TVE AGE nF FRUMTEENL, EACH CDONT LS CONSECLMVUE TDTHE
OED . SEE ATHCHEN EXHIRIT Np. Lo AND Nb,?2 .

ON OCTORER 1k, 2000, NE SIE CHGE DEFENDANT M.
GAC/A B IWAY BE INTormATION Wik THE TlDNING TRIDNY DFRNSES.

COUNT /- Sex0al AsSantT, COUNTS 240 3 LEWONESS WK A MDA .
THEVICTIM 4 TEN () Yean oLD FEmale Rty Fuand 4cewsed Gaecia

OF DiGITRLLY PeNETRATING HER WIITH HIS CGNGEL AND UNZIPOIN & NI
PATS AND EXPOSING HIS PENIS IN AN ATIEMPT TO GET Tie VicTiM T
TOUCH s PENIS . WHEAN TVE MINDL VICTIM PullED AWAY Cdocin GST
UF AND LEFT TUE Roonvi, APPROXMATELY TEN (D) MINLTES [aTE0
GAQCrA REAN BACIC O THE Vicim’s Roo lilienie e PullEn

Dot HE UICTIM'S PANTS AND Eag‘ljos@ Hea Burocks, A0S o




AN ADUET RLMJESS WAL INTD THE UicTiv's REDRDOM AND DROEED MR,
GARC/A T STOP AND (CAUE THE RESIDENCE. |

O TERRUARY 12,2001, 4 _JurY RENED A GUITY FIIDING ON
COUNT |- SExuAl ASSAULT, TOUNT 2~ LEINDAIESS WITH A MINDL AND
COUNT 5- LEWDNESS W A MINDR, DN MARCH 79, 7001, TVe Wonpa~
ABle JuDGE, Jerame M, POLINA, SENTENICED DEFRNDANT GA0C/A
™ THREE (3} CONSESUTIVE LHE TERMS DF INCALCEumnN THRIING: A
MANDATY Mg BF EnTY (40) Yeans ReBue PAtole EUGRILTY.

DEEENDANT GAnciA 18 NOT CHAIENGING We fury VEDcT
BUT (S INTACT CHLIeNGING HIS CoNSECUTILE SENTENCE(S) Fe
LEWDNESS ®I(TH A MINYL. PURSUANT TD TRIAL TESHIMOALY DEFENOANT
GAQCIA DIGUTAILY PENETRATED THE VicTiM, AND THEN UNZIDED WIS Bpv i
PATS AND BXPDSED WIS PeNISTO Ve Victim . Ganeid (ntanD S Wit
CONOUCT MMMED/RELY -SUCCEENING NE SExual ASsautT DN THE T -
MiLE Vicum WIS INcinenT 4L, NenefDae, Nis Convienen B CounT
2~ LEWDNESS AN W Mé A4 MiNo as REDUAIDANT AND 1 U eGaAl
SHouiD RE ReUsrseD . IN ADDMONE, CHUNT 3~ SHnULDALH RE FaonDd

T RE LLLEGAIY IMPOSEN . A4S IT VIDLAES GANCIA'S FIFIN AND FeoaTeen®.
AMENDMENTS T0 TNE UNGED STHIES CONSATITION .

TS Menon L3 To CORECT AN IUEGH! SENTENCE IWlircl¥ * oRLY "
ADDRESSES TUE Factund LeGANTY OF Groara's Consecunue Senmance ()

T LEWONESS. An ™ LLUEGA! SENTENCE” o THE RUNRoSE OF 4 STATUTE

IDENTICA] T NRS 176, 5SS Wis EFiNED RY WE DISTICT o Colomig/a
COWT &t APPERLS A ™ONE AT VRANCE W M THE CONTOTIIN G SENTENC
MG STAWTE, “OR" ILLEGA] " IN TUE. SensE T e CounT GOES
IZEYOND TS AUTHORTTY BY ACTINIG W THOUT JuaiShIicTion] o IMPDS ING
A SENTEN Cee (N BXCECS OF TUE STATUTDIY Maximum PROVIDED «. .

ALLEN U, UNUED STES, 495 A.2d /45, 1149 (DS, 1985) (UETAG
<G.




PriNCE v, (NTED STATES, 452 A.2d 720,72/ (D.C.198/) AND Poe-
BSORL V. UNTED STES, 454 4,94 BID, B12 (D.C. 1982).

A MBTDN TD (DRRECT AN [LLEGA! SENTENCE 1S AN APPROPRIATE
Veticle Ton RAGING e CLatm THAT 4 SeNTENCE 1S Facually J1ILsGa |
AT ANY TiME. SEE TaNEM LY, EDWADS v, STATE, FIB P2d 371,
324 (\ev. [99b).

DEFENDANT/MianT GARCIA CONTENDS THE DISTRICT ConaT
HAD EXCEEDED TS AUTHORITY AND ACTEN INTHDUT JmiS0ienpn] T v —
PDSE CONSECUTWE SENTENCESS) FHR (BVUDNESS TUAT WaS INCIDENTAL
™ TE Sevual AssaulT:

DEFENDMNT MOUANT GARCIA WS TBUND GuILTY BN Al NIEE
COUNTS BY A JURY BF Sexvt] ASSCAULT AND lewnNESS” TE DISTRICT

Coutt, PORSUANT TD STATUTHLY QUINELINES, SEMTENCED GARC/A T
TREE (ONSECOTIUE. LIFE SENTENCES WHIN TS POSSIRILITY BE PARDIC DN

THE. SEXOAL ASSALLIT AND [BINDNESS CoRVICTIONS IMUDIVING TIE MindQ
Female Vicom.

NRS 200. 266 (f) PROVIDES

A PERSON WD SURJECTS ANBHEN PEASTAL 10 SExLa | PENETRATION,
O TERCES ANCTHEN PERSDN TD MAKE A Sexudl PENERATON ON HemselF oo
ANOINEN . .. AGANST We Will OF e Vierv b URDEL ConDRIONS IN Wi
THe PROPEMATL. KNOWS 60 SNaolD INDRE AT NE VicTiv 1S MenmilLlY bR
PUNSTCANLY (NCAPARIE BF RESICTING R UNDERSTARDING TUE METUNE DT Coml -

DUCT, 1S GUILTY OF SeXuA) ACSAUlT:

NRS 201730 DeFiNeES LEWDNESS, IN ReleVaNT DU, 4S Ve
Yhueul D LewD commMicSian] O

ANY LewD oo Laccuibus ACT, BTVEn TN ActS (NSTTUTING: THE
CRivve BY Sexual ASSAaiT, DRt O W T Tl REDY, t ANy PAIT 00 MEMREN

TUEERE s BF A CHILD UNDELTHE AGE OF 14 Yems, Wi e INTENT BF
AROUSING , APPEALING TD, DR GRATEYING TUE LusT b PAES!DI\LS On

RCIA090
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SexUAL DesSIneS DE THAT PEISDN DR HF AT CUiD.

N BraunsTEIN V. STAE, 1Dk P3dl 1207 (Nev. 2002), We Nevaa
SupuemE ot CoNCIL0ED THAT THE TiveS BF Sexunl ASSAULT AND
LEWIWESS ANE MUTUAILY EXCLUSNE AND ConvicTiong TOLBoT RASED UPw
4 SINGLE AT CANNST S Revensal wis REOueD BaTde Dual
CoNVIENDS THAT Db NST CoMbBT it LeGISLanvE INTENTY s
Couts WEAT ONTD STAE TUAT THEI DECLSION W BRAUNSTEN 1S CaNS IS~
TENT WITH TVEI N IDING N TRINNSEND . STATE, 724 P24 DS ( Nev.
198T) THAT ™ 1T ISCLEAL TUAT LEWDNESS WITH A CHILD UMDEL TVE A GE
Bt TouMEe CANNGT RE DEEMED AN INCIUDNED DEFENSE BETNE (Rirvis
OF SEXURASSAUIT, TNE EXPRESS LANGUAGE DENE LEWDNVESS STAT-
UTE NIRS 201,230 PRECIUDES TWrs”

M2 GARCLA ARTUES NiS CoNDUCT IMmveDmTelY SURSERHUENT TD
E SBUATACSAulT ONTHE 1D YA DD MADLV ek WAS INCIDERTTAL
Thenstone , Nis ConvienanN oa CoUNT 2- LEWDNESS N 4 MDA 1S
IN' CONTRADICTION WiTH THE LEGISLATE IntsnT AND NES 201,220 AND
TNoWD RE RevenseD.

IN ReviewinG TVE RECODD, IT APPEANS TW AT GANCIA'S CoNicTIoNS
WENE BASED UPONTHE Tollowm G AcTions. FIST, Gancia WS Coavic2eld)
BF SExvAL AS3AulT WTH A CAILD UNNEN TWE AGE BT BaumeeN Ysaas
(Count D), NS ConuteTon STEMMING oM Gaac /A PullinG NE
VICTIM'S PANTS DowlAl AND INSEROING WIS Tingen Nt e VagA. ~THE
SECOND ConULON AGAINST GARCIA WAS Ton. LEWDNESS (count2), TV
CONUICTION TTEMC Trom @ARC/A TYEN UNZIPPING NIS PANTS AND RS -
MOVING NIS PENIS AND EXPOSING ITTD THE IDVEALDLD VicTiM. Gancia
CONTENDS TUAT THE SECOND SET bR ACT, THE EXPDSING OE s PaniS 10
Me IDVeat nld Yichm SHpuld BE MenGeD INTD 4 SinGlE, PUNIS K-
ABLE INCIOENT. GAQCIA AUEDS TWAT His Conuicmions SEUID Re limiT
ED T A SINGIE AT DF Sexual ASsAulT 0. INSETAL G HFibd GEL

7-




INDTDE Vicv's VAGINA (CooaT ) AND A Szmlg ACT BF LEWDWESS
THe ReTuinm G RACKTO WE Vicam 10 MINUTES LATEL TO TUE VICTIM'S

REORDOM AND PUllING Dowikl Nen SUaams IN TUE RACK, PARTAIY Ex-
PiSiNG Hea Rutmeks (Count 3).

TS CounT S Hou TREE JuDIcral AleTLCE ™ AT NE NEVADE Sue -
Reme ot HAS DETERMINED THAT THE CRIMES OF LEWDNESS WK A ClidD
UNDEL THE AGE BF ThumEEN AND SEXUA! ASSAULT 40E MUTOAILY EXCIUSIVE
FEE MACIN V. SHenad, B & NeaV. 202,49L P24 754 (1977); <eowley
\. STADE, 12D NIEV. 30, 82 P3d 282 (2004). Liewise<, T 18 Cletn
AT LewtnESS NN A CHILD UADFLHE AGE BT THONTEEN CANNET RE
DEEMED AN INCIDED BFFENSE BT TUE (RiMc DESeUA ASSAULT, e

EXPIESS LANGUA GE OF WE LOWWESS STATUTE NS 201,230 PRe —
ClaDpES TS .

4. CONCLUSIDN |
[T LS CLEAR AT CDUNT 2~ LEWDNESS WY A CHILD UNDEL. W
AGE BF fouTEEN SHoUID NST STAND . TS HonipraRIE ChunT SlauiD
CONCIUDE THAT SOUNT 2- LEIWDNESS SHabID MERGE INTD (hONT | -
RO ASS AT, GARCIA SEXVALY ASSAUITED TUE IDVEdR DID VicTem)
RY INSEMWIG: WIS Fin GELIN HEQ VAGINA AND TUEN UNZIPRED UIS PANCS
AND EXPOSED WIS PENIS TO THE VieTmm. Su el & HYPERTECHNICA | DivSion
OF WHAT WAs ESSENTMILY 4 SING IE AT Slipu INNGT BE SUSTAINARIE.
DEFENDANT/MOVANT, RAUY GARCIL PRAYS TBATHE CoonT o
STRUE COONT 2~ LeWnNESS Tom IS Jub 6 MENT OF CONVICTION AnD
ISSUE A COANE CTEN AND on. AMEnDED JUDGMENT OF CONVICTION
Daten NS ZA DAY BF DeCeMBER, 7019

|

RauL Fancia #Agszs
ProPen-PERsHN DETRNDANT

GARCIA092




CermificAE OF Seqvice
T, Ruul GARCIA, HenreRy CeTIEY PORSUANT To NRCP 5(h),

AT ONTHE 24 DAY OF DECEMRER, 2019, T WANDED TD M<, REAVETTE
LCC- LAW LRRANY TUE TEGDING Menon T CotrecT AN ILLEGA]
SENTENCE AND VAGIE JUDGMENT, AND /o0 MoDIEY SeNTENCE T RE
PLACED INL WE LS. MAIL AND SENT T »

SESOND Junicul DISTRICT CosnT

ATIN, ClsnK oF THE ChonTlbus <

1€ CounT STEET

KeND, Nevans 89SD!

AND DNHE SAME DAY T MatLeD 4 MUE/CDrecT ColY BF NS
gAME TO:

DISTRICT ATIOANEY'S DFFICE

WASHDE CaukiTy
1S CoonT SMEeT

REND: NEVADA BISD/ | @

Raul QAnCc/A #LRLIES

LouElp ok Connectiohid ] (Entel
12060 Prixent DAD

(DUElct, NsvabA B99/9

Arrinviman PORSOMT To NRS 2.292.030, TUIS PLsadiN G DoES

NET CoMTAIN THE. 9ociMl SECLITY NDMREL bF ANY >

e —
T

-~
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FILED
Electronically
CR00-1849
2020-04-01 04:25:57 PJ
Jacqueline Bryant

Clerk of the Court
CODE NO. Transaction # 7818797

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RAUL GARCIA, Case No. CR00-1849

Petitioner, Dept. No. 6

VS.
STATE OF NEVADA,

Respondent.

ORDER RE: RESPONSE FROM STATE

Before this Court is a Motion to Correct an lllegal Sentence and Vacate Judgment
and/or Modify Sentence (“Motion”)! filed by Defendant RAUL GARCIA (“Mr. Garcia"). Mr.
Garcia seeks correction or modification of the sentence imposed in his Judgment of
Conviction (“JOC”). He also requests this Court vacate his JOC.

On January 21, 2020, this Court entered its Order for Withdrawal permitting David R.
Houston, Esqg. to withdraw from representing Mr. Garcia. On January 22, 2020, the Court
issued its Order Granting Motion to Proceed Informa Pauperis, finding Mr. Garcia qualified

for forma pauperis status for purposes of the relief sought. The State elected not to respond

1 Although the Motion’s title seeks to correct an illegal sentence, vacate judgment, and/or modify
sentence, it appears the actual relief sought sounds in writ relief based on the Motion’s content.
Therefore, this Court shall treat the Motion procedurally as a post-conviction petition for writ of
habeas corpus.
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to the present Motion, and the matter was submitted for decision.

On February 5, 2020, Mr. Garcia filed a Motion for Appointment of Counsel in
Support of Motion to Correct lllegal Sentence and Vacate Judgment and/or Modify
Sentence (“Appointed Counsel Motion”). The Appointed Counsel Motion has not been
submitted for decision.

Mr. Garcia was found guilty, by jury, of the crimes of Sexual Assault on a Child Under
the Age of Fourteen, a violation of NRS 200.336, a felony, as charged in Count | of the
Information; Lewdness With a Child Under the Age of Fourteen Years, a violation of NRS
201.230, a felony, as charged in Count Il of the Information and Lewdness With a Child
Under the Age of Fourteen Years, a violation of NRS 201.336, a felony, as charged in Count
Il of the Information. See JOC.? Mr. Garcia was sentenced to imprisonment in the Nevada
State Prison (“NSP”) for a term of Life With the Possibility of Parole after a minimum of
twenty (20) years has been served as to Count [; for a term of Life With the Possibility of
Parole after a minimum of ten (10) years has been served as to Count Il, to be served
consecutively to the sentence imposed in Count [; for a term of Life With the Possibility of
Parole after a minimum of ten (10) years has been served as to Count lll, to be served
consecutively to the sentence imposed in Counts | and Il, with credit for two hundred thirty-
four (234) days time served; and serve a special sentence of lifetime supervision to
commence after any period of probation, and term of imprisonment or after any release on
parole. See JOC. The JOC further imposed restitution, fees, and assessments. See JOC.

In support of his Motion, Mr. Garcia argues he is not challenging the jury verdict, but

challenges his consecutive sentences for lewdness with a minor as the chain of events

2 This matter originally proceeded before Judge Jerome M. Polaha in Department 3 and was
transferred to Department 6.
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immediately succeeded one another and were incidental to one another. Motion, p. 5. Mr.
Garcia contends his conviction for Count Il contradicts the legislative intent of NRS 201.230.
Motion, p. 7. Therefore, Mr. Garcia posits his convictions should be limited to a single act of

sexual assault for digitally penetrating his victim (Count I), and a single act of lewdness for
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returning to the victim ten minutes later to pull down her shorts (Count Ill). Motion, p. 7-8.
This Court, having reviewed the instant Motion, finds a response is warranted

pursuant to NRS 34.745. Therefore, the State shall respond within forty-five (45) days of

the date of this Order, unless the State wishes to defer its answer or response until after the

filing of any supplement by appointed counsel. See NRS 34.750(3).2 After any supplement
or notice of non-supplement is filed by appointed counsel, the State may file its answer or
response within fifteen (15) days after receipt of any supplement.

Accordingly, and good cause appearing,

IT IS SO ORDERED.

Dated this 1st day of April, 2020.

S—_ >
— ———,

DISTRICTJUDGE

3The Court will enter, by separate filing, its order appointing counsel.
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT,

that on the _1st day of Apri

[, 2020, | electronically filed the foregoing with the Clerk of

the Court system which will send a notice of electronic filing to the following:

JENNIFER NOBLE, ESQ

And | deposited in the County mailing system for postage and mailing with the

United States Postal Service

document as follows:

Raul Garcia, #68625
Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

in Reno, Nevada, a true and correct copy of the attached

et e
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FILED
Electronically
CRO00-1849

2020-05-19 02:45:31 PM

Jacqueline Bryant
CODE 2715 Clerk of the Couft

Transaction # 7884202

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

RAUL GARCIA,
Petitioner,
VS, Case No. CRO00-1849
STATE OF NEVADA,
Dept. No. 6
Respondent.

/

RECOMMENDATION AND ORDER APPOINTING COUNSEL
(POST CONVICTION)

The Petitioner, RAUL GARCIA, having been granted Forma Pauperis Status, and
District Court Judge Lynne K. Simons, having determined there is a basis to appoint counsel
for Petitioner and having referred the matter to the Appointed Counsel Administrator
accordingly, this Administrator makes the following recommendations:

IT IS HEREBY RECOMMENDED that Lyn E. Beggs, Esq., be appointed to represent
Petitioner on his Petition for Writ of Habeas Corpus (Post-Conviction), and that counsel be
paid pursuant to NRS 7.115 through NRS 7.165 by the State Public Defender in an amount

recommended by this Administrator and then approved by the Court.
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IT IS FURTHER RECOMMENDED that Petitioner’s counsel have ten (10) days from
the date of the Court’s Order to designate what portions of the Court file counsel requests be
provided to her by the Clerk of the Court.

IT IS FURTHER RECOMMENDED that newly appointed counsel shall be placed as
attorney of record in Case Number CR00-1849.

IT IS FURTHER RECOMMENDED that counsel have forty-five (45) days from the
date of the receipt of record to either supplement the Petition for Writ of Habeas Corpus or to
file a Notice indicating that the original Petition should stand as filed.

IT IS FURTHER RECOMMENDED that the State of Nevada should be ordered to
respond to Petitioner within sixty (60) days from the date of filing and service of either the
Petition to Supplement or Petitioner’s Notice of Non-Supplementation.

Dated this 15th day of May, 2020.

/S/Krista Meier
KRISTA MEIER, ESQ.
APPOINTED COUNSEL ADMINISTRATOR

ORDER
Pursuant to the Nevada Supreme Court Order in ADKT 411 and the Second Judicial
District Court’s Model Plan to address ADKT 411, good cause appearing and in the interests of
justice,
IT IS HEREBY ORDERED that the recommendations of the Administrator are
confirmed, approved and adopted. As such, Lyn E. Beggs shall be appointed to represent

Petitioner on his Petition for Writ of Habeas Corpus (Post-Conviction).

DATED this 19" day of May, 2019.

Jows Fuen>
CHIEF DISTRICT JUDGE
2
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FILED

Electronica

CR00-184

2021-03-11 01:1

Jacqueline B

. Clerk of the @

Code: 2610 Transaction # 83378
Lyn E. Beggs
Bar No. 6248

316 California Ave. #3863

Reno, NV 89509

775-432-1918

Attorney for Petitioner

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

RAUL GARICA,

Petitioner/Defendant, Case No: CRO00-1849

VS. Dept. 6
STATE OF NEVADA,

Respondent.
/

NOTICE OF NO SUPPLEMENT

Comes now Petitioner/Defedent, Raul Garcia, by and through his counsel of record
and files this Notice of No Supplement to his Motion to Correct an Illegal Sentence and Vacate
Judgement and/or Modify Sentence filed on December 30, 2019 which this Court has
indicated will be treated as Petition for Writ of Habeas Corpus in the Order filed April 3,
2020. Upon review of the records filed in this matter together with review of the direct appeal
and subsequent filing, legal research and transcripts, it has been determined that the pleading

filed by Petitioner/Defendant on December 30, 2019 shall stand as filed.

GARCIA1(

ly
¢l
D:29 PM
yant

ourt

87 : yviloria




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Affirmation Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document does not contain the

Social Security Number of any person.

DATED this 11" day of March, 2021.

/sI LYN E. BEGGS
Lyn E. Beggs, Esq.
Law Offices of Lyn E. Beggs, PLLC
Nevada State Bar No. 6248
316 California Ave. #863
(775) 432-1918
Attorney for Petitioner

GARCIA1(

N



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

| hereby certify that | represent the Petitioner in this matter, and that on this date |
electronically filed the foregoing with the Clerk of the Court by using the ECF system which

will send a notice of electronic filing to the following:

Jennifer P. Noble, Chief Appellate Deputy
Washoe County District Attorney’s Office
Appellate Division

DATED this 11" day of March, 2021.

/sl LYNE. BEGGS
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2021-03-23 11:50:45 AM
Jacqueline Bryant
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CODE No. 2645 Transaction # 8356258 : yvilo

CHRISTOPHER J. HICKS

#7747 _
One South Sierra Street

Reno, Nevada 89501

(775) 328-3200
districtattorney@da.washoecounty.us

Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

**K¥%

RAUL GARCIA,
Petitioner, Case No. CR00-1849
V. Dept. No. 6
THE STATE OF NEVADA,
Respondent. )

OPPOSITION TO MOTION TO CORRECT AN ILLEGAL SENTENCE AND
VACATE JUDGMENT AND/OR MODIFY SENTENCE OR,
IN THE ALTERNATIVE, MOTION TO DISMISS

COMES NOW, the State of Nevada, by and through CHRISTOPHER J. HICKS,
District Attorney, and Kevin Naughton, Appellate Deputy, and hereby responds to the
Motion to Correct an Illegal Sentence and Vacate Judgment and/or Modify Sentence filed
by Raul Garcia (hereinafter, “Petitioner”). This Opposition, or in the alternative, Motion
to Dismiss is based on the pleadings and papers on file with this Court, and the following

points and authorities.

/1]
/1]
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MEMORANDUM OF POINTS AND AUTHORITIES

Procedural History

The Petitioner was convicted by a jury of three serious felonies: Count I. Sexual
Assault on a Child Under the age of Fourteen; Count II. Lewdness With a Child Under
the Age of Fourteen Years; and Count III. Lewdness With a Child Under the Age of
Fourteen Years. See Judgment filed March 29, 2001.

The Petitioner unsuccessfully appealed his conviction to the Nevada Supreme
Court. The Nevada Supreme Court entered an Order of Affirmance on March 14, 2002,
in docket number 37816. See Order of Affirmance filed before this Court on April 11,
2002. Inits Order of Affirmance, the Nevada Supreme Court rejected the Petitioner’s
claims that the district court had erred by excluding testimony about witness coaching
and that the district court had erred when instructing the jury.

The Petitioner has twice previously sought post-conviction relief. See Orders
filed July 17, 2012, and October 12, 2012, in case number CRooP1849. In denying both
of those earlier Petitions, the district court found that the Petitioner’s filings were
untimely and that he had failed to demonstrate good cause to excuse the untimeliness of
his filings. Id.

On December 30, 2019, the Petitioner filed the instant Motion to Correct an
Illegal Sentence and Vacate Judgment and/or Modify Sentence (“Motion”). On
February 5, 2020, the Petitioner filed a motion for appointment of counsel. On April 1,
2020, the Court entered an Order Re: Response From State. In that Order, the Court
deemed that the Motion would be construed as a post-conviction petition for writ of
habeas corpus. The Court also indicated that it would be appointing counsel to the

Petitioner in a separate order and required the State to file a response either within 45
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days of the date of the Order or within 10 days after counsel filed either a supplement or
a notice of non-supplement. On April 3, 2020, the Court entered an order appointing
counsel for the Petitioner. On March 11, 2021, counsel filed a Notice of No Supplement
on behalf of the Petitioner. This Opposition or, in the alternative, Motion to Dismiss
follows.
Argument

The Motion relies entirely upon the statutory and case law addressing illegal or
erroneous sentences. Under those standards, the Motion must be dismissed.

The Nevada Supreme Court has held that a motion to correct an illegal sentence

“address[es] only the facial legality of a sentence.” Edwards v. State, 112 Nev. 704, 708,

918 P.2d 321, 324 (1996). “An ‘illegal sentence’ ... [is] one at variance with the
controlling sentencing statute, or illegal in the sense that the court goes beyond its
authority by acting without jurisdiction or imposing a sentence in excess of the statutory

maximum provided....” Id. quoting Allen v. United States, 495 A.2d 1145, 1149 (D.C.

1985)(internal quotations omitted). A court can correct a sentence that is facially illegal
at any time. Edwards, 112 Nev. at 708, 918 P.2d at 324 (1996). “An illegal sentence for
purposes of ... NRS 176.555... [is] one at variance with the controlling sentencing statute,
or illegal in the sense that the court goes beyond its authority by acting without
jurisdiction or imposing a sentence in excess of the statutory maximum provided.” Id.
The Petitioner’s sentences are within the statutory parameters and he does not allege
that the Court acted without jurisdiction in imposing sentence. Thus, the Motion fails as
a motion to correct an illegal sentence.

A sentence may only be modified under very narrow circumstances. The Nevada

Supreme Court has held that “the district court had jurisdiction to modify appellant’s
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sentence in this case only if (1) the district court actually sentenced appellant based on a
materially false assumption of fact that worked to appellant’s extreme detriment, and
(2) the particular mistake at issue was of the type that would rise to the level of a

violation of due process.” Passanisi v. State, 108 Nev. 318, 323, 831 P.2d 1371, 1374

(1992). The “materially false assumption” relates to the Court’s understanding of the
Defendant’s record at the time of sentencing. 108 Nev. at 322-323, 831 P.3d at 1373-
1374 (“The cases implicitly recognize [that] ... a due process violation arises only when
the errors result in ‘materially untrue’ assumptions about a defendant’s record....”). The
Petitioner does not allege that the Court operated under any untrue assumption about
his record and it thus fails as a motion for sentence modification.

Instead, and in accordance with the Court’s Order, “[i]ssues concerning the
validity of a conviction or sentence[...] must be raised in habeas proceedings.” Edwards
v. State, 112 Nev. 704, 708, 918 P.2d 321, 324-25 (citations omitted). The State hereby
moves to dismiss the Motion pursuant to the applicable authority governing post-
conviction habeas petitions.

NRS 34.810(1)(b) provides that “The court shall dismiss a petition if the court
determines that: (b) The petitioner’s conviction was the result of a trial and the grounds
for the petition could have been: (1) Presented to the trial court; [or] (2) Raised in a
direct appeal or a prior petition for a writ of habeas corpus or postconviction relief [...]
unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.” Here, the Petitioner was convicted as a result of a jury trial,
thus invoking the procedural bars set forth at NRS 34.810(1)(b). Additionally, the
Petitioner’s claim of redundancy could have been presented to the trial court at the time

of sentencing or raised on direct appeal. See e.g., Crowley v. State, 120 Nev. 30, 83 P.3d

GARCIA106




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

282 (2004) (reversing a conviction for lewdness that was “incidental” to a sexual assault
on direct appeal). The Motion offers no cause to excuse his failure to present this issue
either at the time of sentencing or raising it on direct appeal.

Additionally, the Petitioner’s claims have been untimely filed. NRS 34.726(1)
requires that “[u]nless there is good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within 1 year after the
appellate court[...] issues its remittitur.” Here, the Petitioner appealed his conviction
and the Nevada Supreme Court issued its remittitur on April 11, 2002. See Remittitur
filed before this Court on April 11, 2002. The instant Motion was not filed within one
year of the remittitur and, thus, the Petitioner must demonstrate good cause for the
delay in filing. The Motion offers no good cause for this lengthy delay.

Moreover, this is the Petitioner’s third filing that has been construed as a post-
conviction petition for a writ of habeas corpus. As a result, it is successive and
constitutes an abuse of the writ for not raising this issue previously. NRS 34.810(2).

The State also explicitly pleads laches pursuant to NRS 34.800(2). As more than
5 years have elapsed between the decision on direct appeal and the filing of the instant
Motion, there is a “rebuttable presumption of prejudice to the State” that the Petitioner
must overcome.

Finally, even accepting the Petitioner’s assertions as true, he does not allege
sufficient facts as to warrant relief. At the bottom of page 7 of his Motion, the Petitioner
describes what he believes has given rise to redundant convictions. Specifically, the
Petitioner explains that he was convicted of Count 1. Sexual Assault, for “pulling the

victim’s pants down and inserting his finger into her vagina.” Motion, p. 7. The Motion
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further explains that he was convicted of Count 2, Lewdness, “from Garcia then
unzipping his pants and removing his penis and exposing it to the 10 year old victim.
The Petitioner contends that the second set act, the exposing of his penis to the 10 year
old victim should be merged into a single, punishable incident.” Id.

Habeas claims must assert specific factual allegations that, if true, would warrant
relief. Nika v. State, 124 Nev. 1272, 1301, 198 P.3d 839, 858 (2008) citing Hargrove v.
State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984). Even if the Petitioner’s
assertions here are true, he would not be entitled to relief and, thus, this Court should
dismiss his claim without conducting an evidentiary hearing. Accepting the Petitioner’s
assertions as true for the purposes of this Motion to Dismiss, he fails to state a claim for
which this Court could grant relief. Pursuant to Crowley, the Nevada Supreme Court
has recognized that a lewdness conviction that is incidental to a subsequent sexual
assault is redundant and cannot be sustained. 120 Nev. at 34, 83 P.3d at 285-86 (“By
touching and rubbing the male victim’s penis, Crowley sought to arouse the victim and
create willingness to engage in sexual conduct. Crowley’s actions were not separate and
distinct; they were a part of the same episode. Because Crowley intended to predispose
the victim to his subsequent fellatio, his conduct was incidental to the sexual assault and
cannot support a separate lewdness conviction.”). Here, according to Petitioner’s own
rendition of what gave rise to these convictions, he committed sexual assault by digitally
penetrating a 10-year-old child before exposing himself to her. As a result, Garcia’s
convictions are not redundant because his lewdness crime was not incidental to the
sexual assault both because it occurred after he penetrated his victim and because his

exposing his penis was a separate act, not incidental to, the penetration.

/17
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Conclusion

The Motion fails both as a motion to correct an illegal sentence and to modify a
sentence. Additionally, when construed as a petition for post-conviction habeas relief,
the Motion is statutorily barred, successive, and subject to the doctrine of laches. The
Motion contains no assertions of cause to overcome the application of any of these bars.
Finally, even if the Petitioner’s assertions are accepted as true, he has failed to allege
sufficient facts to warrant relief. The Petitioner’s acts of first digitally penetrating the
10-year-old victim before later exposing his penis to her are not part of a single act so
that the offenses merged. For all of those reasons, the Motion should be denied.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person.
DATED: March 23, 2021. CHRISTOPHER J. HICKS
District Attorney
By /s/ Kevin Naughton

KEVIN NAUGHTON
Appellate Deputy
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Second Judicial
District Court on March 23, 2021. Electronic Service of the foregoing document shall be
made in accordance with the Master Service List as follows:

Lyn E. Beggs, Esq.

/s/ Tatyana Kazantseva
TATYANA KAZANTSEVA
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CR00-1844
2021-03-30 05:30

Code: 2610 Jacqueline Bry
Clerk of the C

Lyn E. Beggs Transaction # 836925
Bar No. 6248

316 California Ave. #863

Reno, NV 89509

775-432-1918

Attorney for Petitioner

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

RAUL GARICA,

Petitioner/Defendant, Case No: CRO00-1849

VS. Dept. 6
STATE OF NEVADA,

Respondent.
/

REPLY TO OPPOSITION TO MOTION TO CORRECT AN ILLEGAL
SENTENCE AND VACATE JUDGEMENT AND/OR MODIFY SENTENCE OR,
IN THE ALTERNATIVE OPPOSITION TO MOTION TO DISMISS

Comes now Petitioner/Defendant, Raul Garcia, by and through his counsel of record
and files this Reply to the State’s Opposition to Motion to Correct an Illegal Sentence and
Vacate Judgement and/or Modify Sentence or, in the alternative, Opposition to the State’s
Motion to Dismiss.

POINTS AND AUTHORITIES
Statement of Facts/Procedural History

Mr. Garcia was convicted on March 29, 2001 of one count Sexual Assault on a Child
Under the Age of Fourteen Years and two counts of Lewdness with a Child Under the Age of

Fourteen Years after a multi-day jury trial. Mr. Garcia was sentenced to life with the
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possibility of parole after ten years on each count; the sentence of each count running
consecutive to the others. At all times during the trial level proceedings, Mr. Garcia had the
services of a Spanish interpreter.

Mr. Garcia filed a timely direct appeal challenging two issues from the time of trial.
The direct appeal did not address any issues related to the manner in which the case had been
charged against Mr. Garcia and did not challenge the sentences for the lewdness convictions
imposed in the case.

Mr. Garcia filed a Petition for Writ of Habeas Corpus in July 2012 which was
dismissed by the Court as untimely. A First Amended Petition for Writ of Habeas Corpus
was filed in September 2012 which was again denied as untimely. Mr. Garcia had moved for
the appointment of counsel, but that request was denied.

Subsequently Mr. Garcia filed his Motion to Correct Illegal Sentence and Vacate
Judgement and/or Modify Sentence on December 30, 2019. As noted in the State’s
Opposition/ Motion to Dismiss, this Court issued an Order on April 1, 2020 which in part
indicated that the Motion would be treated as a post-conviction petition for writ of habeas
corpus. A Notice of No Supplement was filed on March 11, 2021 and the State filed its
Opposition/Motion to Dismiss on March 23, 2021.

Argument

The State has addressed the Motion both as a motion and as a post-conviction petition.
Mr. Garcia renews his argument that a Motion to Correct lllegal Sentence is the proper vehicle
for the issues presented therein. However, as this Court has indicated it will consider the
Motion as a petition for post-conviction relief and accordingly Mr. Garcia shall primarily
address the State’s Motion to Dismiss.

The State has raised several issues as to why the Motion/Petition should be dismissed
and/or is procedurally barred. First, the State argues that in accordance with NRS

34.810(1)(b) that the Court must dismiss the petition as the issues raised in Mr. Garcia’s
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Motion/Petition could have been either raised to the trial court or on appeal. Mr. Garcia
contends that while the issue of the redundancy of the lewdness charges could have been
raised to the trial court, his counsel did not do so. While not specifically styled as such, if
construed as a post-conviction petition, Mr. Garcia has clearly raised an issue of ineffective
assistance of both trial counsel and appellate counsel for failing to raise this issue either on
direct appeal or at the trial level. Mr. Garcia did raise this issue in his previous petitions for
writ of habeas corpus which were denied as untimely. Unfortunately, Mr. Garcia was not
appointed counsel at that time to address the procedural bars as the Court denied the
appointment of counsel and dismissed the petitions without review on the merits. Mr. Garcia
contends that his claims for relief are not barred by NRS 34.810(1)(b) as a claim of ineffective
assistance of counsel may only be raised in a post-conviction proceeding.

The State further argues that the Motion/Petition is procedurally barred pursuant to
NRS 34.726.(1). Mr. Garcia admits that the Motion/Petition is not filed timely in accordance
with NRS 34.726. However, Mr. Garcia believes that good cause for the delay exists thus
allowing him to overcome the procedural bar. “To overcome these statutory procedural bars,
a petitioner must demonstrate good cause for the default and actual prejudice. We have

defined good cause as a substantial reason ... that affords a legal excuse.” Brown v. McDaniel,

130 Nev. Adv. Op. 60, 331 P.3d 867, 870 2014) (internal citations omitted). “To show good
cause for delay under NRS 34.726(1), a petitioner must demonstrate two things: “[t]hat the
delay is not the fault of the petitioner” and that the petitioner will be “unduly prejudice[d]” if
the petition is dismissed as untimely. Under the first requirement, “a petitioner must show that
an impediment external to the defense prevented him or her from complying with the state

procedural default rules.” State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 94-95
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(2012)(citing Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003)). See also

Coleman v. Thompson, 501 U.S. 722, 111 S. Ct 2546 (1991).

Mr. Garcia contends that due to the fact that he is a primarily Spanish-only speaker,
his language barrier prevented him from accessing and understanding the materials needed to
submit a timely petition for writ of habeas corpus prior to finding a translator/legal assistant
within NDOC to assist him with the filing of the instant Motion/Petition. “[E]quitable tolling

may be justified if language barriers actually prevent timely filing” of a post-conviction

filings. Mendoza v. Carey, 449 F.3d 1065, 1069 (9th Cir. 2006). Here, Mr. Garcia asserts that
his language barrier did indeed prevent timely filing. He contends that NDOC does not
provide interpreters or legal materials in Spanish or other languages. While Mr. Garcia filed
a petition in 2012, it was with basic assistance and no access to appropriate legal advice. Mr.
Garcia asserts that the time to file a petition should be equitably tolled due to his language
barrier.

The State has also pleaded laches pursuant to NRS 34.800(2). While Mr. Garcia
concedes that if he was challenging the facts presented at trial or was requesting an evidentiary
hearing requiring the testimony of witnesses from the original proceedings, laches may be
applicable here. However, Mr. Garcia is simply claiming in part that his counsel was
ineffective for failing to address the redundancy of the charges filed in this matter of which
he was convicted. It is a purely legal argument not requiring the testimony of anyone other
than potentially his trial counsel and appellate counsel if he was granted an evidentiary hearing
in the matter.

Finally, outside of the procedural bars addressed by the State, the State claims that
Mr. Garcia has not raised grounds/issues in his Motion/Petition that are sufficient to

warrant relief. Mr. Garcia respectfully disagrees. A habeas petitioner is not entitled to an

4
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evidentiary hearing if the factual allegations are belied or repelled by the record.” Thomas

v. State 120 Nev. 37, 44, 83 P.3d 818, 823 (2004)(citing Hargrove v. State, 100 Nev. 498,

686 P.2d 222 (1984)). However, a petitioner need not set forth an exact recitation of what
a witness will testify to, rather the petitioner must provide the witness’s name “or
descriptions of their intended testimony.” Hargrove, 100 Nev. at 503, 686 P.2d at 225.
Mr. Garcia did not draft his Motion as a petition for writ of habeas corpus and therefore it
is not pled in the matter that such a petition would be pled. However, Mr. Garcia has
clearly set forth the issues regarding the redundancy of the charges in this matter. The
Court has construed this pleading to be a petition for writ of habeas corpus; construed in
that manner, the Motion clearly can be interpreted to raise an issue of ineffective
assistance of counsel. The claims in the Motion/Petition are pled with enough specificity
that it clearly meets the standards of Hargrove.

The State has also argued that even if his assertions are true, he has not raised a
claim upon which he would be entitled to relief. The State states that pursuant to Crowley
v. State a lewdness conviction incidental to a subsequent sexual assault cannot be upheld
but argues that is not the case here. 120 Nev. 30, 83 P.3d 282 (2004). Mr. Garcia disagrees
with the position of the State and renews the argument set forth in his Motion/Petition that
the act of lewdness he claims was redundant was not separate from the sexual assault and
can therefore not be upheld. This claim requires review on the merits and cannot be

summarily dismissed.

CONCLUSION

Mr. Garcia contends that he supported his grounds/issues raised in his

Motion/Petition that entitle him to an evidentiary hearing. Mr. Garcia believes that he has
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overcome the procedural bars in this matter and that the issues raised should be review on

their merits and requests that he be granted an evidentiary hearing in this matter.

Affirmation Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

Social Security Number of any person.

DATED this 30" day of March, 2021.

/sI _LYN E. BEGGS
Lyn E. Beggs, Esq.
Law Offices of Lyn E. Beggs, PLLC
Nevada State Bar No. 6248
316 California Ave. #863
(775) 432-1918
Attorney for Petitioner
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CERTIFICATE OF SERVICE

| hereby certify that | represent the Petitioner in this matter, and that on this date |
electronically filed the foregoing with the Clerk of the Court by using the ECF system which

will send a notice of electronic filing to the following:

Kevin Naughton, Deputy District Attorney
Washoe County District Attorney’s Office
Appellate Division

DATED this 30" day of March, 2021.

/sl __LYNE. BEGGS
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FILED
Electronically
CRO00-1849
2021-05-03 08:53:21
Alicia L. Lerud

Clerk of the Court
CODE 2540 Transaction # 84235

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff, Case No: CR00-1849

VS. Dept. No: 6

RAUL GARCIA,

Defendant.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on April 30, 2021, the Court entered a decision or
order in this matter, a true and correct copy of which is attached hereto.

Dated May 3, 2021.

ALICIA LERUD
Clerk of the Court

/s/IN. Mason
N. Mason-Deputy Clerk
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CERTIFICATE OF SERVICE
Case No. CR00-1849
Pursuant to NRCP 5 (b), | certify that | am an employee of the Second
Judicial District Court; that on May 3, 2021, | electronically filed the Notice of Entry of

Order with the Court System which will send a notice of electronic filing to the following:

DIV. OF PAROLE & PROBATION

JENNIFER P. NOBLE, ESQ. for STATE OF NEVADA
LYN E. BEGGS, ESQ. for RAUL GARCIA (TN)

KEVIN P. NAUGHTON, ESQ. for STATE OF NEVADA

| further certify that on May 3, 2021, | deposited in the Washoe

County mailing system for postage and mailing with the U.S. Postal Service in Reno,

Nevada, a true copy of the attached document, addressed to:

Attorney General’s Office
100 N. Carson Street
Carson City, NV 89701-4717

Raul Garcia (#68625)
Lovelock Correctional Center
1200 Prison Rd.

Lovelock, NV 89419

The undersigned does hereby affirm that pursuant to NRS 239B.030 and NRS 603A.040, the
preceding document does not contain the personal information of any person.

Dated May 3, 2021.
/s/N. Mason

N. Mason- Deputy Clerk
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FILED
Electronically
CRO00-1849
2021-04-30 05:30:38 P}
Alicia L. Lerud
Clerk of the Court
CODE NO. Transaction # 84232471

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA, Case No. CR00-1849
Plalntlff, Dept No. 6
VS.
RAUL GARCIA,
Defendant.

ORDER DISMISSING MOTION TO CORRECT AN ILLEGAL
SENTENCE AND VACATE JUDGMENT AND/OR MODIFY SENTENCE

Before this Court is the Motion to Correct an lllegal Sentence and Vacate Judgment,
and/or Modify Sentence (“Motion”) filed by Defendant RAUL GARCIA (“Mr. Garcia™) on
December 30, 2019.

On January 21, 2020, this Court entered its Order for Withdrawal permitting David R.
Houston, Esg. to withdraw from representing Mr. Garcia. On January 22, 2020, the Court
issued its Order Granting Motion to Proceed Informa Pauperis, finding Mr. Garcia qualified
for forma pauperis status. Mr. Garcia then filed his Request for Submission for the instant
Motion on February 4, 2020.

Il
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On April 1, 2020, the Court entered the Order Re: Response from the State and on
April 3, 2020, the Court entered the Order Granting Motion for Appointment of Counsel in
Support of Motion to Correct an lllegal Sentence and Vacate Judgment and/or Modify
Sentence (“April Order”) in which the Court indicated it would construe the Motion as a post-
conviction petition for writ of habeas corpus. April Order, p. 1, n.1.

On March 11, 2021, counsel for Mr. Garcia, Lyn E. Beggs, Esq. filed the Notice of No
Supplement.

Plaintiff THE STATE OF NEVADA (“the State”) filed the Opposition to Motion to
Correct an lllegal Sentence and Vacate Judgment and/or Modify Sentence (“Opposition”).

Mr. Garcia filed his Reply to Opposition to Motion to Correct an lllegal Sentence and
Vacate Judgment and/or Modify Sentence or in the Alternative Opposition to Motion to
Dismiss (“Reply”) and the matter was again submitted for the Court’s consideration.

l. FACTUAL AND PROCEDURAL HISTORY.

Pursuant to the Judgment of Conviction (“JOC”) entered March 29, 2001, Mr. Garcia
was found guilty of the crimes as charged in the Information of: Count | - Sexual Assault on
a Child Under the Age of Fourteen, a violation of NRS 200.336, a felony; Count Il -
Lewdness With a Child Under the Age of Fourteen Years, a violation of NRS 201.230, a
felony; and, Count Il - Lewdness With a Child Under the Age of Fourteen Years, a violation
of NRS 201.336, a felony. See JOC. Mr. Garcia was sentenced to imprisonment in the
Nevada State Prison (“NSP”) for terms of: Count | - Life With the Possibility of Parole after a
minimum of twenty (20) years; Count Il - Life With the Possibility of Parole after a minimum
of ten (10) years; and Count Il - Life With the Possibility of Parole after a minimum of ten

(10) years has been served as to Count lll. The sentence on Count Il was imposed to run

GARCIA121




© 00 N o o A w N PP

e R e N S
o 00 A W N B O

17
18
19
20
21
22
23
24
25
26
27
28

consecutively to the sentence on Count I. The sentence on Count Il was imposed to run
consecutively to the sentences on Count | and Count Il. Credit for two hundred thirty-four
(234) days time served was granted. The JOC also imposed a special sentence of lifetime
supervision to commence after any period of probation, term of imprisonment or after any
release on parole. See JOC.

Mr. Garcia filed a direct appeal, and, on March 14, 2002, the Nevada Supreme Court
entered its Order of Affirmance, finding the Court did not err when it rejected Mr. Garcia’s
argument the victim’s mother was coaching her boyfriend and the victim while defense
counsel was questioning them. The Nevada Supreme Court further found the Court did not
err in providing the jury with certain instructions.

In July, 20212, Mr. Garcia filed his first Petition for Writ of Habeas, which the Court
dismissed as untimely. Then, in September, 2012, Mr. Garcia then filed his First Amended
Petition for Writ of Habeas Corpus, which the Court also dismissed as untimely.*

In his Motion, Mr. Garcia argues he is not challenging the jury verdict, but challenges
his consecutive sentences for lewdness with a minor as the chain of events that form the
basis for the charges immediately succeeded one another and were incidental to one
another. Motion, p. 5. Mr. Garcia contends his conviction for Count Il contradicts the
legislative intent of NRS 201.230. Motion, p. 7. Therefore, Mr. Garcia posits his convictions
should be limited to a single act of sexual assault for digitally penetrating his victim (Count
), and a single act of lewdness for returning to the victim after approximately 10 minutes to
pull down her shorts (Count Ill). Maotion, p. 7-8.

In the Opposition, the State argues the Motion is improper under the legal standards

for illegal or erroneous sentences because the sentences are within the statutory

! These filings and orders are memorialized in CRO0OP1849.
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parameters and, therefore, they are not at variance with the statutory maximumes.
Opposition, p. 3. The State asserts issues concerning the validity of a sentence must be

raised in habeas proceedings pursuant to Edwards v. State, 112 Nev. 704, 708, 918 P.2d

321, 324-25, (1996). Therefore, the State moves to dismiss the Motion pursuant to authority
governing post-conviction habeas petitions. Opposition, p. 4. The State argues the Motion
must be dismissed because Mr. Garcia did not show good cause for failing to raise this
issue at the trial level or in his direct appeal. Opposition, pp. 4-5. The State notes Mr.
Garcia’s Motion is also untimely as it was filed more than a year after the Nevada Supreme
Court issued its Remittitur on April 11, 2002. Opposition, p. 5. The State further asserts Mr.
Garcia is guilty of laches. Id. Lastly, the State posits, even accepting Mr. Garcia’s
assertions as true, relief is not warranted because the lewdness was not incidental to the
sexual assault. Opposition, p. 6.

In the Reply, Mr. Garcia states his argument was not raised to the trial court but
should have been and this Court may construe this argument as one of ineffective
assistance of both trial and appellate counsel. Reply, p. 3. Mr. Garcia argues good cause
exists to overcome the procedural bar in NRS 34.726(1) because he is a Spanish-only
speaker and his language barrier prevented him from timely filing. Reply, p. 4. Mr. Garcia
argues laches is inapplicable as he is not challenging the facts presented at trial and would
only need trial and appellate counsel to testify. 1d. In addition, Mr. Garcia contends he
stated his claims in the Motion with enough specificity that it meets the standards of

Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984). Reply, p. 5.

Il

Il
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. APPLICABLE LAW AND ANALYSIS.

The Court evaluates the Motion as a post-conviction petition for writ of habeas
corpus, as indicated in its April Order.

A. PROCEDURAL BAR.

Successive petitions, such as Mr. Garcia’s, are subject to mandatory dismissal
pursuant to Chapter 34 of the Nevada Revised Statutes. “Application of the statutory

procedural default rules to post-conviction habeas petitions is mandatory.” State v. Eighth

Judicial Dist. Court ex rel. County of Clark, 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005).

Successive petitions must be dismissed pursuant to NRS 34.810 if the grounds for the
petition were already raised on direct appeal or in a prior petition for writ of habeas corpus
and considered on the merits or the grounds could have been raised in a prior petition.

NRS 34.810; Brown v. McDaniel, 130 Nev. 565, 568-69, 331 P.3d 867, 870 (2014); State v.

Eighth Judicial Dist. Court, 121 Nev. at 232.

Similarly, "if it plainly appears on the face" of a second or successive petition and the
documents or the records on file with the court, the petitioner is not entitled to relief, then the
court shall enter an order for summary dismissal. NRS 34.745(4). In order to overcome the
bar to successive petitions, “the petitioner has the burden of pleading and proving specific
facts that demonstrate” good cause for failing to present the claim and “[a]ctual prejudice to
the petitioner.” NRS 34.810(3)(a)-(b).

Good cause is defined as “a substantial reason that affords a legal excuse.” Brown,
130 Nev. at 569, 331 P.3d at 870 (internal quotations omitted). To show good cause, the
petitioner must demonstrate "an impediment external to the defense prevented him from

complying with procedural rules." 1d. An “impediment external to the defense may be
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demonstrated by a showing that the factual or legal basis for the claim was not reasonably
available to counsel or that some interference by officials made compliance impracticable.”

Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).

The Ninth Circuit Court of Appeals has found “equitable tolling may be justified if

language barriers actually prevent timely filing” of post-conviction filings. Mendoza v. Carey,

449 F.3d 1065, 1069 (9th Cir. 2006). However, the “existence of a translator who can read
and write English and who assists a petitioner during appellate proceedings renders

equitable tolling inapplicable for that petitioner.” 1d., at 1070 (citing Cobas v. Burgess, 306

F.3d 441, 444 (6th Cir. 2002).

Here, good cause does not exist to overcome the untimeliness of Mr. Garcia’s
Motion. Mr. Garcia alleges language was a barrier to timely filing petitions for post-
conviction relief. Reply, p. 4. However, Mr. Garcia also states he was assisted with the
filing of his petitions in 2012. Id. This is further evidenced by Mr. Garcia filing multiple
motions for appointment of counsel and multiple motions to proceed in forma pauperis
between July and October of 2012 according to the record in CRO0P1849. Additionally, Mr.
Garcia was aware he had to provide good cause to overcome the procedural bar of NRS
34.726(1) as early as July 17, 2012, yet he failed to do so in his September petition and in
the Motion despite clearly having assistance and notice to do so. See Order entered
October 12, 2012. As such, Mr. Garcia does not have good cause to excuse the untimely
filing of his petitions and the instant Motion. Nevertheless, the Court examines the merits of
Mr. Garcia’s claims.

/1

Il
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B. INEFFECTIVE ASSISTANCE OF COUNSEL.
Claims of ineffective assistance of counsel are evaluated under the test established

in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). A court's evaluation

"begins with the strong presumption that counsel's conduct falls within the wide range of

reasonable professional assistance." Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25,

32 (2004) (internal quotations omitted). A defendant must "overcome the presumption that,
under the circumstances, the challenged action might be considered sound trial strategy."
Id. (internal quotations omitted).

Within that context, the petitioner must demonstrate the following:

[T]hat his counsel's performance was deficient, falling below an objective

standard of reasonableness, and that counsel's deficient performance

prejudiced the defense. To establish prejudice based on counsel's deficient

performance, a petitioner must show that, but for counsel's errors, there is a

reasonable probability that the outcome would have been different.

Id. (internal quotations omitted). "Deficient" representation is "representation that falls

below an objective standard of reasonableness.” Kirksey v. State, 112 Nev. 980, 988, 923

P.2d 1102, 1107. "A fair assessment of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at the
time." 112 Nev. at 987-88.

A petitioner must demonstrate prejudice "by showing a reasonable probability that
but for counsel's errors, the result of the trial would have been different.” Nika v. State, 124
Nev. 1272, 1279, 198 P.3d 839, 844 (2008). A "reasonable probability" is a probability
sufficient to undermine confidence in the outcome of trial. Riley v. State, 110 Nev. 638, 646,

Il
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878 P.2d 272, 278 (1994). "The defendant carries the affirmative burden of establishing
prejudice.” 1d., citing Strickland, 466 U.S. at 693-94.

A habeas corpus petitioner "must prove the disputed factual allegations underlying
his ineffective-assistance claim by a preponderance of the evidence." Id. at 1012. A court
may evaluate the issue of deficient performance and prejudice in either order and need not
consider both issues if the petitioner fails to make a sufficient showing on one. Means, 120
Nev. at 1011, 103 P.3d at 32.

Lastly, a petitioner has a right to a post-conviction evidentiary hearing when a
petitioner asserts claims supported by specific factual allegations not belied by the record

that, if true, would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502-03,

686 P.2d 222 (1984). “A claim is ‘belied’ when it is contradicted or proven to be false by the

record as it existed at the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46

P.3d 1228, 1230 (2002).

Mr. Garcia does not have a colorable claim for relief. The Court has reviewed the
record and based on the Information filed on October 16, 2000, Mr. Garcia was charged
with the following counts which described his acts as follows:

Count | — Sexual Assault on A Child Under the Age of Fourteen, a violation of NRS
200.366, a felony. “[T]o wit, the defendant put his finger inside the victim’s vagina.”

Count Il — Lewdness with a Child Under the Age of Fourteen Years, a violation of
NRS 201.230, a felony. “[T]he said defendant pulled down the victim’s pants and/or
underwear and/or touched the victim’s vaginal area with his tongue with the intent of
arousing, appealing to, or gratifying the lust, passions, or sexual desires of himself or the

child.”
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Count 11l — Lewdness with a Child Under the Age of Fourteen Years, a violation of
NRS 201.230, a felony,

[T]he said defendant unzipped his pants and pulled the hand of the said

[victim] toward his exposed penis in an attempt to get her to touch the said

penis with the intent of arousing, appealing to, or gratifying the lust, passions

or sexual desires of himself or of the child.
Information. Mr. Garcia’s counts cannot be consolidated because, as he readily
admits, his counts were punctuated by “approximately ten (10) minutes” and because
two separate instances of lewdness occurred. Motion, pp. 4-5. Mr. Garcia relies on
Crowley for the proposition his convictions for Count | of sexual assault and Count Il
of lewdness are redundant as they arose out of the same incident and are therefore
mutually exclusive. 120 Nev. 30, 34, 83 P.3d 282, 285 (2004). However, Crowley is
factually different and therefore inapplicable here. Crowley involved one continuous
assault on the victim wherein there was no break. 120 Nev. at 34, 83 P.3d at 285. In
Mr. Garcia’s case, the sexual assault was a separate assault from the lewdness.
And, the lewd acts undertaken were different and, in fact, performed on the victim by
Mr. Garcia and the other on Mr. Garcia at his instance, creating separate acts that
were not incidental to one another.

Furthermore, separate instances of lewdness and sexual assault have been upheld

when there is a temporal gap between the instances, despite a short time interval between

the instances. Wright v. State, 106 Nev. 647, 799 P.2d 548 (1990) (finding separate

convictions for sexual assault warranted when Wright paused to wait for a car to pass);

Townsend v. State, 103 Nev. 113, 121, 734 P.2d 705, 710 (1987). As both Wright and

Townsend were decided prior to Mr. Garcia’s conviction on March 29, 2001, it was not

objectively unreasonable for either trial or appellate counsel to refrain from make the
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argument the acts were incidental to one another based on the existing case law. Finally,
Crowley was not decided until 2004, four (4) years after Mr. Garcia’s conviction. Therefore,
it was unavailable as a basis to argue the lewdness was incidental to the sexual assault.

Thus, the Court concludes Mr. Garcia has not asserted specific factual allegations
which, if true, would warrant relief. Nike, 124 Nev. at 1301, 198 P.3d at 858.

[I. CONCLUSION AND ORDER.

Mr. Garcia’s Motion is both untimely and fails to make a claim for deficient
representation. As Mr. Garcia’s Motion is procedurally barred, it must be summarily
dismissed.

Accordingly, and good cause appearing,

IT IS HEREBY ORDERED Mr. Garcia’s Motion to Correct an lllegal Sentence and
Vacate Judgment and/or Modify Sentence is SUMMARILY DISMISSED.

Dated this 30" day of April, 2021.

&/b—ﬁ
.~ N

DISTRICT)LDGE
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL
DISTRICT COURT; that on the 3 0 t h day of April, 2021, |
electronically filed the foregoing with the Clerk of the Court system which

will send a notice of electronic filing to the following:

JENNIFER NOBLE, ESQ.
KEVIN NAUGHTON, ESQ.
LYN BEGGS, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

7%40%2 Beae
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FILED

Electronica

CRO00-184

2021-06-01 04:4

Alicia L. Ler

Clerk of the G

2610 Transaction # 84731

Lyn E. Beggs, Esq.

Law Offices of Lyn E. Beggs, PLLC
Nevada State Bar No. 6248

316 California Ave., #863

Reno, NV 89509

(775) 432-1918

ATTORNEY FOR PETITIONER

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RAUL GARICA,

Petitioner/Defendant, Case No: CRO00-1849

VS. Dept. 6
STATE OF NEVADA,

Respondent.
/

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that Petitioner/Defendant RAUL GARICA hereby
appeals to the Supreme Court of the State of Nevada from the Order filed on April 30, 2021,
dismissing Petitioner/Defendant’s Motion to Correct an lllegal Sentence and Vacate
Judgment and/or Modify Sentence filed in the above referenced cases with Notice of Entry of

Order being filed on May 3, 2021.
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Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding

document does not contain the social security number of any person.

DATED this 1% day of June, 2021.

/sl LYN E. BEGGS
Lyn E. Beggs, Esq.
Law Offices of Lyn E. Beggs, PLLC
316 California Ave., #3863
Reno, NV 89509
(775) 432-1918
ATTORNEY FOR PETITIONER
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| hereby certify that that on this date I electronically filed the foregoing with the Clerk

of the Court by using the ECF system which will send a notice of electronic filing to the

following:

CERTIFICATE OF SERVICE

Kevin Naughton, Deputy District Attorney
Washoe County District Attorney’s Office

Appellate Division

DATED this 1% day of June, 2021.

/sl _LYNE. BEGGS
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