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CRYSTAL YVONNE AUSTIN
Appellant,
vs.

THE STATE OF NEVADA,

Respondent,

David H. Neely III, Esq.

NV Bar No. 3891

3520 E. Tropicana Ave., Suite D-1
Las Vegas, Nevada 89121
Attorney for Appellant

IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed |
Oct 21 2021 08:59 y

Elizabeth A. Brown

Clerk of Supreme C

CASE NO.: 83345

ON APPEAL FROM THE FIFTH JUDICAL DISTRICT COURT IN AND
FOR THE COUNTY OF NYE, THE HONORABLE ROBET LANE,
PRESIDING
APPELLANT’S APPENDIX ON APPEAL

VOLUME II

Aaron Ford, Esq.

Nevada Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717
Attorneys for Respondent

Chris Arabia, Esq.

Nye County District Attorney
P.O. Box 39

Pahrump, Nevada 89041

Docket 83345 Document 2021-30452

D.M.
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Appellant, CRYSTAL YVONNE AUSTIN, by and through his attorney of
record, David H. Neely III, Esq., hereby files the following as his Appendix on
Appeal Volume Two, containing the documents deemed pertinent to the issues on
appeal.

Appellant reserves the right to file supplemental appendixes as required in
Opening, Answering or Reply Briefs.

I hereby certify that I have read this Appendix on Appeal Volume Two and
to the best of my knowledge, information, and belief, it is not frivolous or
interposed for any improper purpose such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation. I further certify that this
Appendix complies with all applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28(e), which requires every assertion in the Brief regarding
matters in the record be supported by a reference to the page and volume number
of this appendix where the matter is relied on is to be found. I understand that I
may be subject to sanctions in the event that the accompanying Brief is not in
conformity with the requirements of the Nevada Rules of Appellate Procedure.

VERIFICATION
1. Ihereby certify that this Appellant’s Appendix on Appeal Volume

Two complies with the formatting requirements of NRAP 32(a)(6) because:
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14.

This Appellant’s Appendix on Appeal Volume Two has been prepared in a

proportionally spaced typeface using Microsoft Word 2010 in Times New Roman

2. 1 further certify that the Appendix on Appeal Volume Two complies

with the page limitation of NRAP 32(a)(7).

DATED this &L day of October, 2021.

NV Bar No. 003891

3520 East Tropicana Ave., Ste. D-1
Las Vegas, NV 89121

Attorney for Appellant
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INDEX TO APPENDIX ON APPEAL VOLUME TWO

DATE
06/08/2020
06/08/2020
06/08/2020
06/10/2020
06/10/2020
07/17/2020
07/17/2020
07/17/2020
07/17/2020
07/31/2020
07/31/2020

10/23/2020

10/28/2020
12/16/2020

01/11/2021

01/12/21

02/17/2021

DESCRIPTION
Motion to Withdraw Counsel
Request for Records
Request for Submission of Motion
Order to Proceed in Forma Pauperis
Order to Withdraw Counsel
Affidavit
Motion for Appointment of Counsel
Petition for Writ of Habeas Corpus
Request for Submission of Motion
Order Appointing Counsel
Order to Proceed in Forma Pauperis

Petitioner’s Supplemental Points and Authorities in
Support of Post-Conviction Writ

Order for State Response
Order to Continue

Motion to Dismiss and Answer to Petition for Writ of
Habeas Corpus (Post-Conviction)

Certificate of Service

Petitioner’s Reply to Motion to Dismiss Petitioner for
Writ of Habeas Corpus (Post-Conviction)

PAGE

0249

0252

0253

0255

0257

0258

0262

0264

0275

0277

0279

0281

0294

0296

0297

0303

0304
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DATE
08/04/2021
08/06/2021
08/06/2021

08/12/2021

DESCRIPTION
Court Order
Case Appeal Statement
Notice of Appeal

Request for No Transcript Proceedings

PAGE

0310

0320

0323

0325

ALPHABETICAL INDEX TO APPENDIX ON APPEAL VOLUME TWO

DATE
07/17/2020
08/06/2021
01/12/21

08/04/2021
07/17/2020

01/11/2021

06/08/2020
07/31/2020
10/28/2020
12/16/2020
06/10/2020
07/31/2020

06/10/2020

DESCRIPTION
Affidavit
Case Appeal Statement
Certificate of Service
Court Order
Motion for Appointment of Counsel

Motion to Dismiss and Answer to Petition for Writ of
Habeas Corpus (Post-Conviction)

Motion to Withdraw Counsel

Order Appointing Counsel

Order for State Response

Order to Continue

Order to Proceed in Forma Pauperis
Order to Proceed in Forma Pauperis

Order to Withdraw Counsel

PAGE

0258

0320

0303

0310

0262

0297

0249

0277

0294

0296

0255

0279

0257
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DATE
07/17/2020

02/17/2021

10/23/2020

06/08/2020
06/08/2020

07/17/2020

DESCRIPTION
Petition for Writ of Habeas Corpus

Petitioner’s Reply to Motion to Dismiss Petitioner for Writ
of Habeas Corpus (Post-Conviction)

Petitioner’s Supplemental Points and Authorities in Support
of Post-Conviction Writ

Request for Records
Request for Submission of Motion

Request for Submission of Motion

PAGE
0264

0304

0281

0252
0253

0275
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I am an agent or employee of the above
referenced Nevada licensed attorney, and that on the QP_LZ day of October, 2021, 1
served the above and foregoing APPELLANT’S INDEX TO APPENDIX ON
APPEAL VOLUME TWO by depositing a copy in the United States mails,
postage prepaid, addressed to counsel for plaintiff at his last known address, as

indicated below:

Chris Arabia, Esq.

District Attorney

100 North Carson Street

Carson City, Nevada 89701-4717

Aaron Ford, Esq.

Nevada Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717
Attorneys for Respondent

Jagent or emfloyee of
David H. Neely, III, ESQ.
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FILED

FIFTH JUDICIAL DISTRI(

CONESAL AT USSP Lot 082020

Florence McClure Women's Correctional Center J/

4370 Smiley Rd.
Las Vegas, NV 89115

77
In the fsth Judicial District Court of the Sta?Z.O?/Nevada

In and for the County of ¥3\<C;

In the matter of:

S OF WNAOA
Plaintiff/Petitioner
OO AUET

Defendant/Respondent

Case NO:CQ%??)

)
)
) Dept No.: ﬁZL
)

MOTION TO WITHDRAW COUNSEL

COMES NOW Defendant,C:EZ%@fKZXC)“«JC»QL)Q'Zstjéif\kA , In Proper

Person and hereby moves this Honorable Court for an ORDER granting her

permission to withdraw her present counsel of record in the proceeding
action.

This Motion is made and based upon all papers, pleadings, and exhibits
on file with the Court which are hereby incorporated by this reference, the

Points and Authorities herein, and attached Affidavit of Defendant.

Dated this /2|p day of A , 2020

Respectfully submitted,

Siéﬁéturem

ORMESTAL AU

Print Name

Docket 83345 Document 2021-30452

ye County Clerk
AV Deputy

02

Py

°T

49
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POINTS AND AUTHORITIES

NRS 7.055 states in pertinent part:

1. An attorney who has been discharged by his client shall
upon demand and payment of the fee due from the client,
immediately deliver to the client all papers, documents,
pleadings and items of tangible personal property which
belong to or were prepared for that client.

2. .If the court finds that an attorney has, without just

cause, refused or neglected to obey its order given under

this section, the court may, after notice and fine or
imprison him until contempt purged. If the Court finds
that the attorney has, without just cause, withheld the
client’s papers, documents, pleadings, or other property,
the attorney is liable for costs and attorney’s fees.

Counsel in the above-entitled case was court-appointed due to

Defendant’s indigence. Defendant does not owe counsel any fees.

WHEREFORE, Defendant prays this Honorable Court, GRANT her Motion to
Withdraw Counsel and that counsel deliver Defendant all papers, documents,
pleadings, discovery and any other tangible property which belong to or were

prepared for the Defendant to allow Defendant the proper assistance that is

needed to insure that justice is served.

bated this 2o day of MDY , 202.()

Respectfully submitted,

(e J&z@( PP

Sléﬂature

Q’JZ‘(’::S(AL% puer(d

Print Name

0250
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U0 Pest ML A0 a0 201D D00 wWERE DUTS

DA DS HE BEeo i of ONBAEOND C0CERAA.

04 POV Wb YHE B0 0F DNVERSION PDROCRAM .

DL 2012 WAS LWEILD S De(HARLE HOXRADIC

T ol MR 120N vEZ (HIHEWHE D A pODED D

ST Wbt SO WOL LRI AQO HE 10I0 wE

%&o*r 00, WL DO O DO e T Hpo &

OUT WS D00P DO THE OWeRH O BR0e0nm

AL LSO PO HAO p DUT w20 L, PUT

MO MAOTILVEZ LET MR NITTO AOD D 0UTS e
Dated this ‘Z( ¢ day of \/\A&{ , 20[2@ i
Respec ful S\ﬁjte
Slghﬁture

YOS - Adstd

Printed Name

DECLARATION UNDER PENALTY OF PERJURY
I, the undersigned, understand that a false statement or answer to any question in this declaration will
subject me to penalties of perjury.
I declare, under the penalty of perjury under the laws of the United States of America,
that the above and/or foregoing information is accurate, correct and true to the best of my knowledge, executed
within the terms of 'NRS 171.102 and >NRS 208.165. See’28 U.S.C. 1746 and 18 U.S.C. 1621.

paredthis 2o dayor ALY , 2020
mm 21 (2)

“Signature : Nevada Department of Corrections ID #

! NRS 171.102

* NRS 208.165

* 28 v.s.C.

§1746. Unsworn declarations under penalty of perjury
18 v.s.C.

§ 1621. Perjury generally

Page 2 of 2

0251




il p e - MeClure-Women’s-Correctional-Conter

FILED

4370 Smiley Rd.
Las Vegas, NV 89115

In The:,:"ﬂ'l Judicial Distric_t Court of the State of Nevada
in and For the County of (&

in the matter of:

STATE OF NEVADA

FIFTH JUDICIAL DISTRICT
S 082020

Plaintiff/Petitioner
CRAETAL (ol ALSTIM

Defendant/Respondent

RE

— — — —

/yﬁ;\County Clerk
4 Deputy
/)

Case No: &8 6@76

Dept No.: 2

EST FOR RECORDS

COMES NOW L R2=TAC WG AT the D Plaintiff/Petitioner ﬂDefendant/Respondem:

in the case noted above, and requests that the Court forward copies of the following records filed in this

case to the [IPlaintiff/Petitioner BDefendant/Respondent at the above listed address.

4 Plea Canvas

£ judgment of Conviction

1 Plea Agreement ™. Copy of All Records in File
¥ Case Index  Other »
SO0PDEN A
=il Sentencing Minutes
Dated this 2&_ day of +AA , 2020

Respectfully submitted,

Sk@.
Signature

CRESTAC ALY

Print Name

0252



FILED

el pUstd GBS FIFTH JUDICIAL DISTRICT
:g);;r;t::i:\::(':‘l:reWomen's Correctional Center L;UN U 8 2020

Las Vegas, NV 89115

_ e County Clerk
In The:D’ﬂ"‘ Judicial District Court of the State of Nevada /AL % lerk
In and for the County of 7/ eputy

in the matter of:

SSUBTC (6 NENAOA ) Case No:(REST IO
© Plaintiff/Petitioner ) ~

V. N g ) Dept No.:__~~
ST NODNE, AUSTS

Defendant/Respondent

REQUEST FOR SUBMISSION OF MOTION

Itis requested that the Motion for
O\THORA D oL

which was filed on the j‘& day of MA“’< , 20 ZO in the above-entitled matter be submitted

to the Court for decision.

The undersigned certifies that a copy of this request has been mailed to all counsel of record.

Dated this ﬂ day of MA"( , ZOQC’

R ect/}:ﬂl ‘u”bmitted, ,
Chob(ua>
ig N

ure

COMGTACK, peind

Print Name

0253



DECLARATION UNDER PENALTY OF PERJURY

I the undersigned, understand that a false statement or answer to any question in this declaration will subject
me to penalties of perjury.

I declare, under the penalty of perjury under the laws of the United States of America, that the above
and/or foregoing information is accurate, correct and true to the best of my knowledge, executed within the
terms of 'NRS 171.102 and *NRS 208.165. See 28 U.S.C. 1746 and 18 U.S.C. 1621.

Dated this Q(-ﬂ day of M A% , 20 20

Q{\J@QQ (18O 1D

ignature W Nevada Department of Corrections ID #

! NRS 171102
2 NRS 208.165

R 28 U.S.C.

§1746. Unsworn declarations under penalty of perjury
18U.s.C.
§ 1621. Perjury generally

0254



FILED

FIFTH JUDICIAL DISTRICT
WUl 102020

APPL ‘

: , o . e County Clerk
CONESTOL AUES \ //N ﬂ,y\. Deputy

4=z510 e RO | /Z
ADDRESS

LN, NN ZALS
CITY, STATE, ZIP CODE
TELEPHONE
IN PROPER PERSON

DISTRICT COURT
CLARK COUNTY, NEVADA

ST OF NeDOA

Plaintiff,
VS.

COESTAL . AUSTI

Case No.: CQ?)OI’)(O

Dept. No.: 2

)
)
)
)
)
)
)

Defendant

ORDER TO PROCEED IN FORMA PAUPERIS
(Filing Fees/Service Only)

Upon consideration of Cr‘xée»\'o\\ Dushn's Application to Proceed in Forma

Pauperis and it appearing that there is not sufficient income, property, or resources with
which to maintain the action and good cause appearing therefore:

IT IS HEREBY ORDERED,

1. That Cn?]bh\ Do . Delendand— | shall be permitted to proceed In
Forma Pauperis with this action as permitted by NRS 12.015.

2. That (\/\e?’m&w&‘” | shall proceed without the prepayment costs or
fees or the necessity of giving security, and the Clerk of the Court may file or issue any

necessary writ, pleading or paper without charge.
3. That the Sheriff or other appropriate officer within this State shall make

personal service of any necessary writ, pleading or paper without charge.

© Clark County Civil Resource Center 1 ALL RIGHTS RESERVED
Civil-IFP CostsfFees u\CRC\fee_waiver\packet_8\ordfeewaiver_0501.wpd

0255
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4. That if the , , prevails in this
action, the Court shall enter an Order pursuant to NRS 12.015 requiring the opposing
party to pay into the court, within five (5) days, the costs which would have been

incurred by the prevailing party, and those costs must then be paid as provided by law.
“to-waive fees—

A The Party is not indigent.
B. Other:

| DATED this _// 2%ay of

DISTRICT COURTUDPGE

Respectfully submitted by:

Y. R
Gt
Signatre I

CONEBL. PUSANS

PRINT NAME

| Zo51055m e PO

ADDRESS

LN Lo b WN 751

CITY, STATE, ZIP CODE

!
TELEPHONE
IN PROPER PERSON

© Clark County Civil Resource Center 2 ALL RIGHTS RESERVED
Civi-IFP CostsFees u\CRC\fee_waiver\packet_8\ordfeewaiver_0501.wpd

0256
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RSB A=t IBIUD
Florence McClure Women's Correctional Center ﬂ P'ye County Cl
4370 Smiley Rd. A Depu

Las Vegas, NV 89115 éy Jyv
In the 52)‘—lJudicial District Court of the State Of Nevada
—
In and for the County of ¥:}{tﬁ

In the matter of:

P O (O ADA-

Plaintiff/Petitioner

TSN, AT

Defendant/Respondent

Case No:(iiziﬁzf%‘ZEB
Dept No.: é;L

ORDER TO WITHDRAW COUNSEL

The Proper Person Motion of Defendant, requesting an Order to Withdraw
Counsel in the above entitled action having moved the Court on this day, and

in good cause appearing.

IT IS HEREBY ORDERED, that Defendant’s Motion to Withdraw Counsel is

GRANTED.
IT IS HEREBY ORDERED that Counsel deliver to Defendant at her address,

all documents, papers, pleadings, discovery, and any other tangible property

in the above-entitled case.

Qi
Dated this [Zz day of , 20RO

DISTRICT COURT JUDGE

57
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JUL 17 2020
Fl McCl W ! Correcti 1 Cent H o) » H
Las Vegas, NV 89115 ' J\ D’.BQL!I/

In The ES[‘* Judicial District Court of the State of Nevada
In and for the County of \{tz

In the matter of:

ifiﬁb“122(}: hﬁ@§ﬂa{>ﬂx' Case No:(j£2€2F3”7€5

)
Plaintiff/Petitioner ) 9
v _ L ) Dept No.: ‘Z-
COEETAL SUOIE ALETUS
Defendant/Respoqdent
AFFIDAVIT

STATE OF NEVADA )

COUNTY OF }J“{Q )

1. I am the O Plaintiff/Petitioner‘Fé-Defendant/Respondent in the above
entitled action. I have personal knowledge of the facts contained
in the above-entitled case and am competent to testify to these
facts.

2. My personal knowledge or personal observations of the situation
is/are as follows:

MU COYESTITODAL PleHHs 4o HALE Al

Moo es

OETHOREL DADIE) HMASTHIEZ. G S00E O Qgg@
3\%’9 loESEEc fUe COONCE )
Y

Page 1 of 2
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/ .

(

pated this A+ day of DDLU , 2020 .
ol B S5
’ Sidndture

CRMEsTAC AFETIO

Printed Name

DECLARATION UNDER PENALTY OF PERJURY
[, the undersigned, understand that a false statement or answer to any question in this declaration will
subject me to penalties of perjury.
I declare, under the penalty of perjury under the laws of the United States of America,
that the above and/or foregoing information is accurate, correct and true to the best of my knowledge, executed
within the terms of 'NRS 171.102 and *NRS 208.165. See P28 US.C. 1746 and 18 U.S.C. 1621.

Dated this A + wof OUH 2020
ﬂé@ ;@ Q=110

ngnature " Nevada Department of Corrections ID #

! NRS 171.102

2 NRS 208.165

3 28 v.s.C,

§1746. Unsworn declarations under penalty of pexjury
18 U.s.C.

§ 1621, Perjury generally

Page 2 of 2

259
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' ;m; DICIAL m‘smdc'r

CEﬁTIFICZ\TE OF MAIL;NG JUL 1 7 2020

STATE OF NEVADA | : ' ' o Y A
COUNTY OF CLARK ... G o R W ._Dan

.'_ T am the D Plalntlff/Petltloner Defendant/Respondent |
&7\(/"\7’/& /DH i—) ' for Case No: (/9 %7&
On. this Of‘H’ day of-_wt/k< ‘ : : P 20/,0 I ma:%;ed a copy of‘ the

Following document ( s):

. HDOEAS CORPVS
2. MORON A £E00IGH CCONCE

3. SISO O oD

1. TIARIAL LLOTECATE (- O\
5. AR (COPAN

| By United States First Class Mail, to the following addresses:

1. ,U”fjﬁ DTS ClooYs sCRcE o Al EG4 o062

20 E, . BRSO A #05 OO K CADEOD=ST
PAROHE A 28 G@U L0 TN
IO
3. 4
pated this CN’M' day of A’L)L}( , 2077 C)
. Respecthll dj?;i:&a%
ég’n\ature

O U )

Printed Name

Page 1 of 2

‘Nye County Clgrk

ity

0260
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: v DECLARATI ON. UNDER PENALTY OF PEIU URY. :
I, the zmderszgned understand that a false statement or answer to any questzan m thzs declaratzon will
subject me to venaltzes of perjury.

Ideclare, uﬁder the penalty of perjury under the laws of the Untted States ofAmenca,A

that the above and/or foregoing information is accurate, correct and true to the best of my knowledge, executed
within the terms of 'NRS 171.102 and 2NRS 208.165. See’28 U.S.C. 1746 and 18 U.S.C. 1 621.

Dated this L/l. '{/F day of Ql\/\t/\’{ , 20 /2[/)
(Signature Nevada Department of Corrections ID #
! NRS 171.202

* NRS 208.165

* 28 v.s.C.

§1746. Unsworn declarations under penalty of perjury

18 U.8.C.

§ 1621. Perjury generally

Page 2 of‘z

0261



FILED

FIFTH JUDICIAL DISTRICT

-

|| A4

1 E‘lorenc§ McClure Women’s Correctional Center Nya Ggufﬁy (;iaﬂ( :
4370 Smiley Rd. g .
2 ||Las Vegas, NV 89115 , mmmnﬁﬂmy
3 In theiéEP\Judicial District Court. of Ehe State of Nevada
4 ~In and for the Count'y of L}\{é
5 || In the matter of:
6 || =sTATE of Moo ) case vo: CRBATD
Plaintiff/Petitioner ) Q
s onoe. pustd e e
8 || Defendant/Respondent
9 MOTION FOR APPOINTMENT OF COUNSEL
10 COMES NOW Petitioner, , In Proper
11 || Person and hereby moves this Honorable Court for an order to Appoint Counsel
12 [|in the above-entitled action, pursuanf to NRS 34.720, with the Fundamental
13 || Provisions of Art. I., Sec.’s 8 and 10, of the Nevada Cor;stitution, and the
14 [{U.S. 1°° Amendment (Right to Petition for the Redress of Constitutional
15 l|Grievances), and Ehe U.S. 14 Amendment (Right to Due Process Clause)i_n the
16 {|Constitution of these United States.
17 This Motion 1s made and based upon all papers, pleadings, and exhibits
18 ‘within Court records, the Application to Proceed In Forma Pauperis and upon
19 || Oral Arguments, if this Court deems it proper and necessary for the
20 {|disposition of the instant Motion.
21
22 Dated this(QttEfday ot NOLX , 20720
23 Respectfully submitted,
) OOXLS
- (eSO
Si%ﬂlature ,

26 CRSTAL ALETS
27 Print Name
28

0262



DECLARATION UNDER PENALTY OF PERJURY

I, the undersigned, understand that a false statement or answer to any question in this declaration will éubject
me to penalties of perjury.

| declare, under the penalty of perjury under the laws of the United States of America, that the above and/or

foregoing information is accurate, correct and true to the best of my knowledge, executed within the terms of 'NRS

/’ .
171.102 and 2NRS 208.165. See *28 U.S.C. 1746 and 18 U.S.C. 1621.

Dated this Q AH day of SO 2020
5 Cz71 D

Signatufé Nevada Department of Corrections ID Number

CRNESTAL NNESTIRS

Print Name

1 NRS 171.102 Complaint defined; oath or declaration required. The complaint is a written statement of the essential facts constituting
the public offense charged. It must be made upon:

1. Oath before o magistrate or a notary public; or

2. Declaration which is made subject to the penalty for perjury.

(Added to NRS by 1967, 1400; A 1968, 387; 1983, 446)

2 NRS 208.165 Execution of instrument by prisoner. A prisoner may execute any instrument by signing his or her name immediately following
a declaration “under penalty of perjury” with the same legal effect as if he or she had acknowledged it or sworn to its truth before a person
authorized to administer oaths. As used in this this section, “prisoner” means a person confined in any jail or prison, or any facility for the
detention of juvenile offenders, in this stote.

(Added to NRS by 1985, 1643)

328u.s.C

§1746. Unsworn declarations under penalty of perjury

Wherever, under any law of the United States or under any rule, regulation, order, or requirement made pursuant to law, any matter is
required or permitted to be supported, evidenced, established, or proved by the sworn declaration, verification, certificate, stutement, oath,
or affidavit, in writing of the person making the same {other than a deposition, or an oath of office, or an oath required to be taken before o
specified official other than a notary public), such matter may, with like force and effect, be supported, evidenced, established, or proved by
the unsworn declaration, certificate, verification, or statement, in writing of such person which is subscribed by him, as true under penaity of
perjury, and dated, in substantially the following form: :

(1) If executed without the United States: “| declare (or certify, verify, or state} under penalty of perjury under the laws of the United
States of America that the foregoing is true and correct. Executed on (date). (Signature)”.

(2) If executed within the United States, its territories, possessions, or commonwealths: “I declare (or certify, verify, or state) under
penalty of perjury that the foregoing Is true and correct. Executed on {date).(Signature)”.
(Added Pub. L. 94-550, §1(a), Oct. 18, 1976, 90 Stat. 2534.)

. PRIOR PROVISIONS
A prior section 1746 was renumbered section 1745 of this title.

§ 1621. Perjury generally

Whoever—

(1) having taken an oath before a competent tribunal, officer, or person, in any case in which a law of the United States authorizes an

oath to be administered, that he will testify, declare, depose, or certify truly, or that any written testimony, declaration, deposition, or
certificate by him subscribed, is true, willfully and contrary to such oath states or subscribes any material matter which he does not believe
to be true; or ‘

(2) in any declaration, certificate, verification, or statement under penalty of perjury as permitted under section 1746 of title 28, United States
Code, willfully subscribes as true any material matter which he does not believe to be true; is guilty of perjury and shall, except as otherwise
expressly provided by law, be fined under this title or imprisoned not more than five years, or both. This section is applicable whether the
statement or subscription is made within or without the United States.

(June 25, 1948, ch. 645, 62 Stat. 773; Pub. L. 88-619,§ 1, Oct. 3, 1964, 78 Stat. 995; Pub. L. 94-550, § 2,0ct. 18, 1976, 90 Stat. 2534; Pub. L.
103-322, title

XXXI, § 330016(1)(1), Sept. 13, 1994, 108 Stat.2147.)
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LD

14

15

16

19

20

21

22

24

25

26

27

CETaL pUSTIY. A D JUL 17200

t.as Vegas, NV 89115

IN THE-’;,DT\_'k JUDICIAL DISTRICT COURT of the STATE OF NEVADA

In and for the COUNTY OF \L}\{_@

ST (F WNINDOA )
PLAINTIFF/PETITIONER

v, Case NOM7@
COESPL AJOPe UL ud )

DEFENDANT/RESPONDENT

PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)

1. Name of the institution and county in which you are presently imprisoned or where and how you are

presently restrained of your liberty: FAOREAX L MOCE DM ens /C(Cu(\é C?\J\('\(.B

e

Name and location of the court which entered the judgment of conviction under attack:
WL COODTH COZT 157206 BEts DAHRUME, e
P00 F 105

3. Date of judgment of Conviction: 7,/16 l/f 'ZO |

4. Case Number;(CA2 ?;c(“'l?)

5. Length of sentence: */“(j MOOTHD o2 ”\)I\’fOe\:)Ts'J‘{:'

CDi

if sentence is death, state any date upon which execution is scheduled: M//'\

6. Areyou presently serving a sentence for a conviction other than the conviction under attack in this

motion? YES NO \L . If“YES”, list the crime(s), case number(s) and sentence(s) being served at

this time: N,/ /}

P TH JUDICIAL DS TRA

FLORENCE MCCLURE WOMENS CORRECTIONAL CENTER ’ , Nye C}O{mi‘y' Cler
4370 Smiley Road M—m&@ﬂ ’

el

7. Nature of offense involved in conviction being challenged: f L)é‘g:é(jﬁ(,%
OO DN, QRO E555, c Dlative SPROAS

02064



14.

15.

16.

What was your plea? (check one)

a) Not guilty b) Guilty .{:\ ¢) Guilty but mentally ill (d) Nolo contendere

If you entered a plea of guilty or guilty but mentally ill to one count of an indictment or information, and a
plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but
mentally ill was negotiated, give details: -

/A

. If you were found guilty after a plea of not guilty, was the finding made by (check one):

a) JURY___ ‘ (b) JUDGE WITHOUT A JURY 1;
. Did you testify at the trial?  YES NO \L
. Did you appeal from the judgment of conviction?  YES NO \/‘C-

. If you do appeal, answer the following:

{a) Name of Court: 1\)//)€

{b} Case Number/Citation: f\j‘/ﬁ\

(c) Result: g’\\l///i\'

!y
(d) Date of Result: i\)’/ A

** ATTACH A COPY OF ORDER/REMITTITUR/DECISION, IF AVAILABLE **
If you DID NOT appeal, explain briefly why: T\ DO VA 'L‘\:)F’Vi\—( T s =20
IAAD WO LT A RN U AT 34 WG,

Other than a direct appeal from a judgment of conviction/ sentence, have you previously filed any .
petitions, applications or motions with respect to this judgment in state or federal court? YES ___ NO _/}

if you answered YES to question 15, provide the following information:

(a) Name of Court: @ /'l/’\

(b) Type of proceeding: ]\)//’3»

{c) Grounds raised: ‘\3/ /A

(d) Did you receive an evidentiary hearing? ~ YES ___ NO X_

ey
(e) Result of hearing: “\\A/ﬂ Date of result: \kj‘//ﬂr

(f) Citations of any written opinion, date of orders entered pursuant to result (if known):

/P
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17. SECOND PETITION FILED/APPLICATION/MOTION (if filed):

18.

20.

(@) Name of Court: ‘t\)/}i\
(b) Type of proceeding: ,‘J//ﬁls

(c) Grounds raised: N/Dr

(d) Did you receive an evidentiary hearing? YES ___ NO __\é_

(e) Result of hearing: W§3/¢f\ Date of result: Ljff/ﬁr

(f) Citations of any written opinion, date of orders entered pursuant to result (if known):
R /
A

THIRD/SUBSEQUENT PETITIONS — list same information as in # 17 on separate sheet and attach.

. Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, apptication or motion?

1) First petition, appl'ication, or motion? YES NO ﬂ
Citation or date of decision:

2) Second petition, application, or motion? YES NO G
Citation or date of decision:

3) Third petition, application or motion? YES NO 7(
Citation or date of decision:

4) IF YOU DiD NOT APPEAL from the adverse action on any petition, application ar motion, explain
briefly why you did not. {(You must relate specific facts in response to this question. Your response
may be included on paper which is 8 %4 x 11 inches, attached to this petition. Your response may not
exceed five {5) handwritten or typewritten pages in length).

M LAY DAL I ARTIOLZ, oo allbn A Dlekct
POCCAL /S WDVTHORZIED CODCE () DA SO 10 2020,

Has any ground being raised in this petition been previously presented to this or any other court by way
of petition for habeas corpus, motion, application or any other post-conviction proceeding? If so, identify:

N SN
A. Which of the grounds is the same: ()] / }:\

B .Proceedings in which these grounds were raised: ) / }2»

C. Briefly explain why you are raising these grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 % x 11 inches, attached to this petition.
Your response may not exceed five (5} handwritten or typswri\tten pages in length).

| ) y
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21. If any of the grounds listed in this petition, OR listed on any additional pages you have attached, were
NOT previously presented in any other state court or federal court, list briefly what ground/s were not so
presented, and give your reasons for not presenting them. (You must relate specific facts in response to
this question. Your response may be included on paper which is 8 % x 11 inches, attached to this petition.
Your response may not exceed five (5) han;:lwritten or typewritten pages in length).

N

22. Are you filing this petition more than ONE (1) YEAR following the filing of the judgment of conviction or
the filing of a decision on Direct Appeal? If so, state briefly the reasons for the delay. (You must relate
specific facts in response to this question. Your response may be included on paper whichis8 % x 11
inches, attached to this petition. Your response may not exceed five {5) handwritten or typewritten
pages in length). , o . NN ‘ . .
ot L A2, DAL A TUSEZ. PP FLL0 A OliecA

AOPEJ%L’TfiQTTFW}QEﬂQrZCL%ﬁLEHSCMrTEX)Q&NJE,HD\CKDZHD,

23, Do you have any petition or appea} now pending in any state court or federal court as to the judgment
-under attack? YES NO \(I\
IF YES, give both court and case number:

24. Give the name of EACH/EVERY attorney who represented you in the proceeding resulting in your
conviction and on direct appeal:

Tlean O L — LI A~ GO

TatD ARy — Al SIBIES
ROl h4ﬁ%?T“JE;21"UDV(F“D{ZEN;}g&{cﬁx}g&wbﬁlx)ggz<
25. Do you have any future sentences to serve after you complete the sentence imposed by the judgment

under attack? YES NO _Y
IF YES, specify where and when the sentence is to be served (if you know):

26. State concisely EVERY ground on which you claim that you are being held unlawfully. Summarize briefiy
the facts supporting each ground. If necessary, you may attach pages stating grounds and the facts
supporting each ground. '

A. GROUND ONE:
LANCETEA VG, cOONCE
SUPPORTING FACTS: (Tell your story briefly, without citing cases or law)
S 2OV0O0 Pp@g |
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B. GROUND TWO:
OOL PRre(bes \
SUPPORTING FACTS: (Tell your story briefly, without citing cases or law)
Lol REOIIN 12 AT\ OV
LG0T

C. GROUND THREE;
soMLIAHLE LoTON S
SUPPORTING FACTS: (Tell your story briefly, without citing cases or law)
=P LROUVNOD OPCL O
DA 208D

D. GROUND FOUR:

SUPPDRTING FACTS: (Tell your story briefly, without citing cases or law)

N2

Petitioner asks that this court grant Petitioner relief to which s/he may be entitled in this proceeding.

Dated this QJ/H day of \SULJ\'“{} X 20;1’0

Respectfully submitted,

Chated las= .

M
Signatdré, Pro Se L?t?'g?nt

s ¥, HUEST O

Print Name
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GROUND !
(continued)

| allege that my state court conviction and/or sentence are unconstitutional, in violation of my
Amendment Right to (WECECCHOE cx x¥e (|, based on these facts:
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GROUND 722
(continued)

. | allege that my state court conviction and/or sentence are unconstitutional, in violation of my
a5, iz, 14 Amendment Right to D). PROCEEZS , based on these facts:

AL AN 200 B0 1405 (O YOO UE=S Ad 10100 e
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GROUND -

(continued)

) | allege that my state court conviction and/or sentence are unconstitutional, in violation of my
L5 (o, 1Y Amendment Rightto DIOE P20E = & , based on these facts:
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Tl DEPONS. DI RDOT /e AT BOT [R5,
CONADADG A0 SEAL 15 PUREE. =50 T AeAcdaneed)
OTEE A SwIRIE BAHRY T-HAT T oD OO A8
1A¢#Qoﬁz>zmrﬂ%f PET AALOPES W s
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| allege that my state court conviction and/or sentence are unconstitutional, in violation of my
475 1o, |JFAmendment Right to (OWIOWAA VL. ©V2.00%55, based on these facts:
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(continued)
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DECLARATION UNDER PENALTY OF PERJURY

|, the undersigned, understand that a false statement or answer to any question in this declaration will éubjec,t
me to penalties of perjury.
1 declare, under the penalty of perjury under the laws of the United States of America, that the above and/or

foregoing information is accurate, correct apd true to the best of my knowledge, executed within the terms of 'NRS
171.102 and °NRS 208.165. See 28 U.S.C. 1746 and 18 U.S.C. 1621.

.¥ 3 /I -
Dated this q “‘/H\ day of OU ,20. 2.0
Lo
-2 /r‘

Q/\J%@C\ o= Qzs7 1>

Signatdre ~— Nevada Department of Corrections ID Number
N

RS A, ALET L

Print Name

1 NRS 171.102 Complaint defined; oath or declaration required. The complaint is a written statement of the essentia! facts constituting
the public offense charged. It must be made upon: ’

1. Cath before g magistrate or a notary public; or

2. Declaration which Is made subject to the penalty for perjury.

(Added to NRS by 1867, 1400; A 19685, 387; 1983, 446)

2 MRS 208.455 Executicn of instrument by prisoner. A prisoner may execute any instrument by signing his or her name immediataly following
a declaration “under penalty of perjury” with the same legal effect as if he or she had acknowledged it or sworn to its truth before o perscn
authorized vo administer oaths. As used in this this section, “prisoner” means a person confined in any jail or prison, or eny facility for the
detenticn of juvenile offenders, in this state, :

(Added to NRS by 1985, 1643}

32eusC

§1746. Unsworn declarations under penalty of perjury

Wherever, under any law of the United States or under any rule, regulation, order, or requirement made pursuant to law, any matter is
required or permitted to be supported, evidenced, established, or proved by the sworn decloration, verification, certificate, statement, voih,
or affidavit, in writing of the person making the same (other than a deposition, or an oath of office, or an oath required to be token before a
specified official other than & notary public), such matter may, with like force and effect, be supported, evidenced, established, or proved by
the unsworn declaration, certificate, verification, or statement, in writing of such person which is subscribed by him, as true under penalty of
perjury, and dated, in substantially the following form:

(1) If executed without the United States: “f declare {or certify, verify, or state) under penalty of perjury under the laws of the United
States of America that the foregoing is true and correct. Executed on (date). (Signature)”.

(2) If executed within the United States, its territories, possessions, or commonwealths: “I declare (or certify, verify, or stete) under
penalty of perjury that the foregoing is true and correct. Executed on (date).(Signature)”.
{Added Pub. L. 84-55C, §1(a), Oct. 18, 1976, 90 Stat. 2534.)

PRIOR PROVISIONS
A prior section 1746 was renumbered section 1745 of this title.

§ 4621. Perjury generally

Whoever—

(1) having taker: an oath before a competent tribunal, officer, or person, in any case in which a law of the United States authorizes an

oath to be administered, that he will testify, declare, depose, or certify truly, or that any written testimony, declaration, deposition, or
certificate by him subscribed, is true, willfully and contrary to such oath states or subscribes any materiol matter which he does not believe
to be true; or

(2) in any declaration, certificate, verification, or statement under penalty of perjury as permitted under section 1746 of title 28, United States
Code, willfully subscribes as true any material matter which he does not believe to be true; is guilty of perjury and shall, except as otherwise
expressly provided by law, be fined under this title or imprisoned not more than five years, or both. This section is applicable whether the
statement or subscription is made within or without the United States.

(June 25, 1948, ch. 645, 62 Stat. 773; Pub. L. 88-619,§ 1, Oct. 3, 1964, 78 Stat. 995; Pub. L. 94~550, § 2,0ct. 18, 1976, 90 Stat. 2534; Pub. L.
103-322, title '

XXXilI, § 330016(1)(1), Sept. 13, 1994, 108 Stat.2147. )
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il
FIFTH FUDICIAL DISTRICT

Fiorence McClure Women s Correctlonal Center JUL T 2[]2[]

4370 Smiley Rd.
Las Vegas, NV 89115 Nye County Clark-
_Bianuty

In Thegﬂ ‘Judlual District Court of the State of Nevadairod
In and f6r the County of PO =

In the matter of:

ST OF (o 2LADA ) Case No: L/@—(a “ 78'
Plaintiff/Petitioner ) P

) Dept No.;__ A4~

)

ARG AT IR

Defendant/Respondent

REQUEST FOR SUBMISSION OF MOTION

It is requested that the Motion for
OO O APLOIRACOONCE |

e - 7
which was filed on theog il day of «_N\)L‘\'( , 20 /lo in the above-entitled matter be submitted

to the Court for decision.

The undersigned certifies that a copy of this request has been mailed to all counsel of record.

Dated this: P A day of S [_/\7/ 7 , 2020
RESPGCW%)
Slgngature
g J//{//Q(J::i e
Print Name
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4

iﬁ

DECLARATION UNDER PENALTY OF PERJURY

I, the undersigned, understand that a false statement or answer to any question in this declaration will subject
me to penalties of perjury.

I declare, under the penalty of perjury under the laws of the United States of America, that the above
and/or foregoing information is accurate, correct and true fo the best of my knowledge, executed within the
terms of 'NRS 171.102 and >NRS 208.165. See’28 U.S.C. 1746 and 18 U.S.C. 1621.

r)(‘

{ :
Datedthis 1T dayof QBD(/L'{ , 20 20

Sigriatilfe’ Nevada Department of Corrections ID #

Y NRS 171.102
2 NRS 208.165

328us.c
§1746. Unsworn declarations under penalty of perjury

. 18U.S8.C.
§ 1621. Perjury generally
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Fi1rTH JubpiciaL District COURT

ESMERALDA AND NYE COUNTIES

—h

S W oo N o O B~ W N

N n N N N N N N N —'-‘—& — - - — —_ — e -
o ~N o 00 A W N 22 O ©W 00 N OO O b~ WO DN =

FILED
u 11‘1 IUDTCIAL D‘ ?ICT

LT 070
Case No. CR 8978
Dept. 2P Y@ County Qo

IN THE FIFTH JUDICIAL DISTRICT CO
STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE

CRYSTAL Y. AUSTIN,
Petitioner,
Vs ORDER APPOINTING
COUNSEL
STATE OF NEVADA,
Respondents.

On July 17, 2020, the Court received a Petition for Writ of Habeas Corpus and a
Motion for the Appointment of Counsel in the above matter.

After review of the papers and pleadings on file, the Court finds it appropriate to
appoint counsel to assist Petitioner with her Petitioner for Writ of Habeas Corpus.
Petitioner’s new counsel is to review Petitioner’s Writ and file supplemental points and
authorities clarifying the Petitioner’s arguments for the Court’s consideration. Good
cause appearing

IT IS HEREBY ORDERED that DAVID H. NEELY, III, Esq. shall be

appointed to represent the Petitioner in the post-conviction matter

ot 4
DATED this 3/~ day of July, 2020 /

7" District Court Judge
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FirrH JubiciaL DisTricT COURT

ESMERALDA AND NYE COUNTIES

O © 0o N o O B~ W N =

N M N N N N N N N —&AA—h -t - - — —_ —_ —_ —
(0s] -~ ()] [8)] ELY w M -t o [{e] [00] ~ [e2] o F-N (€] N -t

CERTIFICATION OF SERVICE

st
The undersigned hereby certifies that on theﬂ— day of July, 2020, he mailed copies
of the foregoing Order Appointing Counsel to the following:

CRYSTAL AUSTIN #93718

Florence Mcclure Women’s Correctional Center
4370 Smiley Road

Las Vegas, NV 89115

DAVID H. NEELY, III, ESQ.
3520 E TROPICANA, SUITE D-1
LAS VEGAS, NV 89121

(Hand Delivered)

NYE COUNTY DISTRICT ATTORNEY
(Hand Delivered)

Jated K. Lafa, Esq. W
Law Clerk to Judge Robert W. ‘ane

AFFIRMATION

The undersigned hereby affirms that this Court Order does not contain the social

security number of any person.

Jared K Lam, Esq.
Law Clerk to Judge Robert W. Lane
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FILED
| APPL FIFTH JUDICIAL DISTRJsC’f

|

\i Upon consideration of ‘s Application to Proceed in Forma
.
\

rﬁm?‘("”m“’ pussis) JUL 312020

A250 e e PO | o /]79

|

7 e County Cler
PeNCLom NN ZANS / Deput

lADDRESS

~

]

’,(m STATE, ZIP CODE

TELEPHONE
IN PROPER PERSON

1
1
i
|
|

] 4

I
¥
!
b
I
H
I!
|

|

\ DISTRICT COURT

’l CLARK COUNTY, NEVADA
i
2

ST oF N(DOA
’ Plaintiff,

Case No.: CQ?)CI’]@ '

Dept. No.: 2

VS.

g

I .

| coETae . pUsTN
i

|

}

)
)
)
)
)
)
)

Defendant

ORDER TO PROCEED IN FORMA PAUPERIS
(Filing Fees/Service Only)

*auperis and it appearing that there is not sufficient income, property, or resources with
which to maintain the action and good cause appearing therefore:
IT IS HEREBY ORDERED,

‘

|
i 1. That , . shall be permitted to proceed in \
|| Forma Pauperis with this action as permitted by NRS 12.015. |i
2. That shall proceed without the prepayment costs or
| fees or the necessity of giving security, and the Clerk of the Court may file or issue any

necessary writ, pleading or paper without charge.

|
i

| 3. That the Sheriff or other appropriate officer within this State shall make
\\personal service of any necessary writ, pleading or paper without charge.
\

| © Clark County Civil Resource Center 1 ALL RIGHTS RESERVED
‘ Civik IFP CostsFees u:\CRC\fee__waiver\packet_a\o.fdfeewaiveruoso1 wpd
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1

4. Thatif the

, prevails in this

action, the Court shall enter an Order pursuant to NRS 12.015 requiring the opposing
party to pay into the court, within five (5) days, the costs which would have been

incurred by the prevailing party, and those costs must then be paid as provided by law.
IT IS HEREBY ORDERD that

and costs is DENIED for the following reason:
A The Party is not indigent.

B. Other:

‘s request to waive fees

o157
DATED this_%'~_day of 3@7

| Respectfully submitted by:

Q’m%@m

o

1l Signatuke 3

CONESTALT, P

PRINT NAME

25105 e PO

TELEPHONE
IN PROPER PERSON

© Clark County Civil Resource Center
Civik-IFP CostsFees

DISTRIET COURT JUDGE

ALL RIGHTS RESERVED

UACRCfee_waiver\packet_8\ordfeewaiver,_0501 wpd
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Case No. CR~8978
Dept. No. 2

DAVID H. NEELY III

Nevada Bar No. 003891 Hﬁ EQZUﬁ}
3520 E. Tropicana Ave., #D-1

Las Vegas, NV 89121 iye County Clark
b oo Sarah Westfall Deputy

Attorney for Petitioner

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE
CRYSTAL Y. AUSTIN, PETITIONER'S SUPPLEMENTAIL
POINTS AND AUTHORITIES IN

SUPPORT OF POST~CONVICTION
WRIT

Petitioner,

vs,

THE STATE OF NEVADA,

Respondent.

Petitioner, CRYSTAIL Y. AUSTIN, by and through her Attorney,
DAVID H. NEBELY III, Esq., hereby files the following Supplemen*al
Points and Authorities in support of her Petition for Writ of
Habeas Corpus (Post-Conviction), pursuant to NRS 34.750, and ln
support ¢f her request for an Evidentiary Hearing pursuant to Nh%
34.770 in the above captioned matter. The grounds herein are
incorporated with the original Petition for Writ of Habeas Corpﬁs
(Post-Conviction).

1. FacTs

On August 7, 2017, an Bind-over Order was filed in the :
District Court. On August 15, 2017, an Information was filed in;
the District Court. On December 11, 2017, a Hearing was held in;
the District Court.

On January 8, 2018, a Hearing was held in the District

Court. On January 29, 2018, a Hearing was held in the District
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Court. On March 15, 2018, a Order On Stipulation For Continuaﬁce
was filed in the District Court. On March 15, a Sipulation For
Continuance was filed in the District Court. On March 15, 201@,
an Order For Competency Evaluations was filed in the Districté
Court. On May 14, a Hearing was held Re Competency Evaluation in
the District Court. On June 18, 2018, an Order For Third
Competency Evaluation was filed in the District Court. On Julyi
16, 2018, an Order For Competency Evaluation was filed in the I
District Court. On July 186, 2018, a Status Check was held in tﬁe
District Court. On August 27, 2018, a Status Check was held in
the District Court. On August 31, 2018, an Order Setting Jury
Trial was filed in the District Court. On September 19, 2018,a§
State’s Notice of Expert Witness(es) was filed in the Districté
Court. On September 19, 2018, a Request For Disclosure was filéd
in the District Court. On September 19, 2018, a Notice Of
Witnesses was filed in the District Court. On September 189,
2018,a Request To Admit Declarations At Trial was filed in the .
District Court. On December 3, 2018, a Calendar Call was held ib
District Court.

On January 14, 2019, a Hearing was held in District Court.;
On February 11, 2019, a status Check was held in District Court;
On May 24, 2019, a Moticn To Exclude Blood Test Results was filed
in the District Court. On May 24, 2019, a Motion To Compel :
Production Of Discovery And Brady Material was filed in the
District Court. On June 11, 2019, a Opposition To Motion Exclud&
Blood Results was filed in the Distriet Court. On June 20, 2019,
a Court Order was filed in the District Court. On June 24, 2019,

a Calendar Call was held in District Court. On June 25:; 2019; al

2
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Venire was filed in the District Court. On July 15, 2019, an
Arraignment was held in District Court. On July 15, 2019, a
Guilty Plea Agreement was filed in the District Court. On Octdker
28, 2019, a Sentencing Hearing was held in District Court. oOn
December 2, 2019, a Hearing was held in the District 553 1
On January 13, 2020, a Sentencing Hearing was held in the
Distriet Court. On January 13, 2020 a Motion To Reconsider .
Sentence was filed in the District Court. On January 14, 2020,Ea
Judgment of Conviction was filed in the District Court. On )
January 23, 2020, a Opposition To Motion To Reconsider Sentence
was filed in the District Court. On February 24, 2020, a Motiog
To Reconsider Sentence was held in the District Court. On :
February 26, 2020, an Order was filed in the District Court. Oﬁ
June 8, 2020, a Motion To Withdraw Counsel was filed in the .
District Court. On June 10, 2020, an Order To Withdraw Counsel
was filed in the District Court. On July 17, 2020, a Petition for
Writ of Habeas Corpus (Post-Conviction) was filed in the Distribt
Court. On July 31, 2020, an Order Appointing Counsel was filed ﬁn
the District Court appointing David H. Neely III, Esq., as
Counsel in the above-entitled matter.
2. STANDARD UPON REVIEW OF PETITION

NRS 34.770 sets forth the Standard for this Court’s review.
of the instant Petition and supporting documentation. NRS 34.??0
states:

1. The judge or Justice, upon review of the return,

answer and all supporting documents which are filed,

shall determine whether an evidentiary hearing is

required. A petitioner must not be discharged or

committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.
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2. If the judge or justice determines that the

petitioner is not entitled to relief and an evidentiary

hearing is not required, he shall dismiss the petition

without a hearing.

3. If the judge or justice determines that an

evidentiary hearing is required, he shall grant the

writ and shall set a date for the hearing.

Where as here, the Petition sets forth specific allegations
in the Petition or accompanying brief which if true, would
entitle the petitioner to an evidentiary hearing unless those f

claims are repelled by the record. Hargrove v. State, 100 Nevé

498, 686 P.2d 222, (1984); Marshall v. State, 110 Nev 1328, 88l

P.2d 603 (1994). As stated in Drake v. State, 108 Nev. 523, 836
P.2d 52 (1992) :

The question in this case is not whether appellant proved .
his counsel was ineffective, but whether appellant made :
allegations which entitled him to an evidentiary hearing., See .
Hargrove v. State, 100 New, 498, 686 P.2d 222 (1284) ; Grondin iv.
State, 97 Nev. 454, 634 P.24 456 {1981) . [emphasis added] ?

3. INEFFECTIVENESS OF COUNSEL UNDER STRICKLAND
10 state a claim of ineffective assistance of counsel that
is sufficient to invalidate a judgment of conviction, a defendant
must demonstrate that counsel’s performance fell below an
chjective standard of reasonableness, and that counsel’s errors:

were so severe that they rendered the jury’s verdict unreliable;

Strickland v. Washington, 466 U.S5. 668 {1984); Warden v. Lvons,g
100 Nev 430, 683 P.2d 504 (1984), cert. denied, 471 U.S. 1004

(1985)

In Strickland wv. Washington, 466 U.3.668, 692, 104 S.Ct,

2052, 2067, 8L.Ed.2d 674 (1984) the United States Supreme Court
reaffirmed the “Actual or constructive denial of the assistance

of counsel altogether is legally presumed to result in
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prejudice”. The Supreme Court further reaffirmed this ruling in

Penson v. Ohioc, 488 U.S. 75, 109 S8.Ct. 346, 102 L.Ed.2d 300,

{1988) .
Counsel must adequately prepare the case at all levels,

including preliminary matters in Justice Court. Sanborn v,

State, 107 Nev. 856, 822 p.2d 11 £1.9891 %,

Here, as in Marshall v. state, 110 Nev. 1328, 885 P.2d 603
(1994), the Petitioner alleged acts which, if true, entitle hi&
Lo relief as ineffective assistance of counsel.

4. COUNSEL’S CONSTITUTIONALLY DEFECTIVE PERFORMANCE AFFEC@ED
THE OUTCOME OF THE PLEA PROCESS.

in United States V. Arvantis, 902 F.2d 489, 484-495 { e

Cir. III. 1990), the Supreme Court stated:

To establish prejudice in the guilty plea context, a
defendant must show that ‘counsel’s constitutionally defective .
performance affected the outcome of the plea process. In other
words, the defendant must show that there is a reasonable
probability that, but for counsel’s errors, the defendant would:
not have pleaded guilty and would have insisted on going to

trial’. Hill v, Lockhart, 474 U.S. 59, 106 S. Ct. 366, 88 L.Ed.:

2d 203 (1985).
The United States Supreme Court in Hill, 474 U.s. 58,

stated that,”the two part Strickland v, Washington test applies:

to challenges to guilty pleas on ineffective assistance of

counsel, In the context of gquilty pleas, the first half of the

Strickland v. Washington test is nothing more than a restatement:
of the standard of attorney competence already set forth... The -

second, or prejudice requirement, on the other hand, focuses on;
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whether counsel’s constituticnally ineffective performance
affected the outcome of the plea process, In other words, in ;
order to satisfy the prejudice requirement, the defendant musé
show that there is a reasonable probability that, but for :
counsel’s errors, he would have insisted on geing to trial.

In many guilty plea cases, the “prejudice” inguiry will
closely resemble the inquiry engaged in by courts reviewing
ineffective-assistance challenges to convictions obtained thro@gh
a trial. For example, where the alleged error of counsel is a
failure to investigate or discover potentially exculpatory
evidence, the determination whether the error “preijudiced” the
defendant by causing him to plead guilty rather than go to trldl

i
will depend on the likelihocod that discovery of the evidence

would have led counsel to change his recommendation as to the |
pPlea. This assessment, in turn, will depend in large part on I
prediction whether the evidence likely would have changed the
outcome of the trial. Hilk, 474 B8, 59,

When a Petitioner alleges ineffective assistance of
counsel, he must establish the factual allegations which form the
basis for his claim of ineffective assistance by a preponderancé
0f the evidence. Next, as stated in Strickland, the petitioner
must establish that those facts show counsel’s performance fell;
below a standard of objective reasonableness, and finally the .

petitioner must establish prejudice by showing a reasonable that

but for counsel’s deficient performance, the outcome would have .

been different. Means v. State of Nevada, 120 Nev. 1001, 103 P.3d
25 (2004) ;

In Hodges v, State, 119 Nev. 479, 482 (Nev.2003), the
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Nevada Supreme Court stated:

NRS 34,810(1; (a) provides that a court shall dismiss a
post-conviction habeas petition challenging a conviction basedéon
a guilty plea unless the petition alleges ‘that the plea was ?
involuntary or unknowingly entered without effective assistance
of counsel.’ A petitioner is entitled to an evidentiary hearing
only if he supports his claims with specific allegations that ﬁf
true would entitle him to relief. The petitioner is not entitl%d
to an evidentiary hearing are belied or repelled by the record;

Petitioner alleges that her attorney has fallen below that
standard in the following three {3) instances which i1£, taken %n
their own may not he enough to render the Petitioner’s guilty .
plea unreliable but when taken together, this attorney believes,
and I hope this Court agrees, that taken together, the
Petitioner’s guilty plea is unreliabla, The three (3) instances
are as follows:

i. TRIAL COUNSEI FAILED TO INFORM THE CQURT THAT THE PSI
USED AT HER SENTENCING CONTAINED ERRORS WHICH RESULTED IN A

LONGER SENTENCE IMPOSED UPON PETITIONER.

In the Supreme Court Case of Sanborn v. State, 107 Nev. 399,
812 P.2d 1279, 1283, the Court held:

Focusing on counsel's performance as a whole, and with due’
regard for the strong presumption of effective assistance -
accorded counsel by this court and > Strickliand, we hold
that Sanborn's representation indeed fell kelow an objective
standard of reasonableness, Trial counsel did not :
adequately perform pretrial investigation, failed to pursue
evidence supportive of a claim of self-defense, and failed
to explore allegations of the victim's propensity towards
violence. Thus, he "was not functioning as the 'counsel’
guaranteed the defendant by the Sixth Amendment." >
Strickland, 466 U.S, at 687, 104 S.Ct, at 2064,

In Petitioner’s own words, “Ineffective Counsel. I withdraw

7
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Daniel Martinez due to cumulative érrors on my PSI on my plea :
deal. The Justice Court Judge Suilivan would not allow me to pay
tickets (It was put on plea deal) However, it was added to my E%I
as unpaid tickets. I had one failure Lo appear. I brought a
doctors note which Judge Sullivan accepted and that was added to
my PSTI stated I did not comply, 3 years and 7 months of random
urine analysis, which I never was dirty or did not pay. DA Vit&o
added a 2012 DUI that did not exist. He stated 2009, 2012, 201%
were DUI's. I had 2 DUI’s in 2008. Both DUI"s were to be throuﬁh
the Diversion Program. I was an Honorable Discharge Oct. 2012 %nd
Dec. 2012 was the conciusion of the Nye County case since I |
completed the Program.”

“The word “altercation” keeps me from doing house arrest @n
the 305 program, 185 program. I never was allowed to review thé
PNP with my attorney. I did not know about the simple battery.iI
was told to squash your 2 traffic tickets the malicious
prosecution for telling the accounts of an event at Saddle Wesﬁ
Lo the best of my knowledge was going to bite me I had to sign ;
the plea deal. So I did. Unknown to me the “simple battery” was
hidden in there to be dropped. It was dropped. But, doing 4 years
with the word “altercation” being the nail in my coffin,”

"I was never given the report to review for errors. I
received the report on 1/13/2020 as I was being handcuffed, 1
reviewed it noticed many errors . I contacted Mr. Martinez. He
sald no errors. You do not like it fire me. So I fired him,”

"It states I would be ailowéd to review my PSI with my
attorney. I was not allowed. A letter of lies from Mrs. Cox,

false testimony and errors on my PSI. Resulted in my over the
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plea deal agreement. If my life is determined from & PSI. Shodid
it not be correct. I asked Danial Martinez. I wrote to him on 2
cccasions, Sent me an away letter stating it was right and I
should fire him., So T did.”:

Trial Counsel failed to adequately prepare for Sentencing:
and that failure caused his client to receive a more severe
sentence than what was agreed teo in the Guilty Plea Agreement..
Trial Counsel had a duty to inform the Trial Court that the ?Sr
contained errors and have them corrected before geing forward @t
the Sentencing.

Counsel’s performance fell below an objective standard oﬁ
reasonableness, and their errors were 80 severe that it causedj
their client to plead guilty in the instant case in violation of

STRICKLAND since there was a reasonable probability that she

would have chosen to go trial if she had known that Trial Counsél
would fail to adequately prepare fo sentencing,

2. TRIAL COUNSEL FAILURE TO RETAIN AN TINVESTIGATOR PRIOR TO
THE ENTRY OF THE GUILTY PLEA TO INVESTIGATE PETITIONER’S CASE AND
TO INTERVIEW WITNESSES, WAS INEFFECTIVE ASSISTANCE OF COUNSEL
PURSUANT TO STRICKLAND.

Trial Counsel failed to request fees for appointment of an
investigator to investigate the facts and circumstances that 1ed
to the Petitioner’s arrest on Count 1:BUT Alcohol With Prior .
Felony Conviction, in violation of NRS 484C.110.1D. An
investigator would been an invaluable resource to interview
witnesses who saw the alleged altercation between the Petltlonex
and Ms. Cox prior to her arrest and the Petitioner’s driving

pattern at the time of the alleged incident. In addition, an
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investigation of the time of her alleged driving prior to theé
blood draw would have been an invaluable resource in preparatlmn
of the Motion to Exclude the Blood Results.

Finally, an investigator would have assisted Trial CounseL
into the allegations that as a result of the accident, Ms. Cox’s
mother suffered an injury that caused her death.

Trial Counsel did not adequately perform pretrial

investigation pursuant to sanborn v. State, 107 Nev. 399, 812 p,

2d 1279, 1283. Thus, he was “not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendment.” Strickliand, @66
U.S. at 687, 104 S. Ct. at 2064, '

Counsel’s performance fell below an objective standard of
reasonableness, and their €rrors were so severe that it caused
their client to plead guilty in violation of Strickland since
there was a reasonabie probability that she would have chosen to
go to trial if a proper investigatien had been conducted,

3. TRIAL COUNSEL FATLED TO IMPEACH THE TESTIMONY OF THE
VICTIM WITNESS, MS. COX, AT THE SENTENCING AND AS A RESULT
PETITIONER RECEIVED A HARSHER SENTENCE DUE TO HIS INEFFECTTIVE
ASSISTANCE OF COUNSEL PURSUANT TO STRICKLAND.

In Petiticner’s own words, “I signed a 2 to 5 plea deal.
However, I was double sentenced due to Ns. Cox’s lies. If you :
read through the testimony she (Ms. Cox) said I was out 4 years.
I should be sentenced 4 years. This was all done before Mr.
Martinez and the DA could Ms. Cox on her over dramatization of
things that did not exisgt.”

"Ms Cox was allowed Oct, 28, 2019 to read a “story” of her

unfactual accounts. To which Judge Lane allowed to be submitted

10
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Lo PNP. Ms. Cox was trying to get restitution and blame me foﬁ
the death of her mother all the while not involved in the wreék.”

“"Ms., Cox lied under oath. I was maliciously prosecuted by
Ms. Cox. Ms. Cox submitted receipts for 4 new tires. Her mether'’s
medical proved ne injuries, her service dog- no proof no receipts
nor were they listed as being involved. Ms. Cox’s mother wrote%a
statement submitted 1 year later which claimed I had open
container on the floorboard. A complete lie. Malicious
prosecution. That’s what Nye County charged me with when making a
police statement to the best of my knowledge.” _

"Ms. Cox stalled my case for 4 years trying to pin the blﬁme
of her mother’s death, which was TI’m sure natural causes 2 yeaés
after June 1, 2106.” |

“DA Vitto told Ms Cox she was stretching the truth. But tﬁe
“story” was already incorporated in my report. PNP Pahrump
started it, Clark County finished my report.”

"Ms Cox is a fraud and a liar. Ms. Cox submitted receiptsﬁ
for 4 new tires? She claims a ditch. She claims trees, her car
was a sports car type (4 door Kia Optima) is no sports car. Not.
involved in a wreck. Merely a Gelddigger.”

“With Ms. Cox perjuring herself, malicious prosecuting me -
with her personal vendetta of me, stalking my residence all last
year, manipulation of the truth, the letter of lies, her tryingé
to blame a natural COD of her mother on me. Trying to snow over
the Judge controlling the courtroom telling the judge what my
sentence should be. Meanwhile, Mr. Martinez let her do whatever -
with no objection. Told me all victims have a right to speak. T .

said she is no victim, Mr Martinez told me to shut up.”

11
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“"The DA is the only one who basically called Ms. Cox a léar.
But damage was done.” E

Trial Counsel had a duty to defend his client at the i
Sentencing by objecting to testimony that included falsehoods;
from Ms. Cox, the victim witness. Thus, he was “not functlonlng
as the ‘counsel’ guaranteed the defendant by the Sixth i
Amendment, ” Strickland, 466 U.S. at 87, 104 8. Ct. at 2064.

Counsel’s performance fell below an objective standard ofl
reascnableness, and their errors were 80 severe that it caused1
thelr client to plead guilty in violation of Strickland since |
there was a reasonable probability that she would have chosen &o
go to trial if she knew she would be sentenced without her Trii
Counsel defending her by objecting to falsehoods uttered by the
victim witness. '

CONCLUSION

As stated above, all of the above, and some standing aloné,
add up to ineffective assistance of counsel which makes the ”
Petitioner’s guilty plea unreliable in violation of SLricklandi
Counsel’s performance fell below an objective standard of
reasonableness, and their errors were so severe that it caused j
their client to plead guilty in violation of Strickland since :
there was a reasocnable probability that she would have gone to
trial.

I ask this Court to set an evidentiary hearing in this
matter, and I believe that after said hearing, this Court will

order a new trial.

SUBMITTED this day of October, 2020.

12
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DAVID H N?ELY'III
Nev. Bar No. 003891 !
3520 E. Troplcana Ave., #D-1
Las Vegas, NV 89121 ;
Attorney for Petitioner

CERTIFICATE OF SERVICE BY MAIL

I HEREBY CERTIFY that I am an agent or employee of the above
attorney, and that on the 43;3 day of October, 2020, I served ?he
above and foregoing PETITIONER’S SUPPLEMENTAL POINTS AND
AUTHORITIES IN SUPPORT OF POST- ~CONVICTION WRIT by depositing a
copy in the United States mails, postage prepaid, addressed to.
the following persons or parties at their last known addresses as
indicated below:
Kirk Vitto, Esg.
Chief Deputy District Attorney

P.0O. Box 39
Pahrump, NV 89041

EMPLOYEE EﬁR AGENT S

13 :
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VIFTH HJIJILJA ii_Diﬁ,m{\ iy
OCT 28 20ra
Case No. CR 8978 i ,

Dept. 2P . Wye Co LRty Olark
i : Juanite Torres  n.. .,
IN THE FIFTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA, IN AND FOR THE COUNTY OF ESMERALDA

CRYSTAL Y. AUSTIN, .
Petitioner, ;
ORDER FOR STATE RESPONSE

V8.

STATE OF NEVADA,

Respondent.

On July 17, 2020, a Petition for Writ of Habeas Corpus and a Motion for the
Appoimment of Counsel was filed. Counsel was appointed and [iled a Supplemental
Points and Autherities in Support of Post-Conviction Writ on October 23, 2020. The
Court has reviewed the petition and has determined that a response would assist the Court
in determining whether petitioner i3 illegally imprisoned and restrained of petitioner’s

liberty. Respondent shall, within 45 days after the date of this order, answer or otherwise

respond to the petition and file a return in accordance with ﬂ?ll of NRS 34.360
to 34,830, inclusive.
sl
DATED this Za day of October, 2020
[ District Couﬁ‘hdge
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CERTIFICATION OF SERVICE
2]
£ Bmmmt The undersigned hereby certifies that on the gﬁj day of October, 2020, he mailed
copies of the foregoing Order Appointing Counsel to the following:

CRYSTAL AUSTIN #93718

Florence Mcclure Women'’s Correctional Center
4370 Smiley Road

Las Vegas, NV 89115

DAVID H. NEELY, III, ESQ.
3520 E TROPICANA, SUITE D-!
LAS VEGAS, NV 89121

(Hand Delivered)

NYE COUNTY DISTRICT ATTORNEY
(Hand Delivered)

Fared K. I’Zm Esq. j E
Law Clerk to Judge Robert W. Lane

AFFIRMATION
The undersigned hereby affirms that this Court Order docs not contain the social

security number of any person.

C‘7M¢ . Qhatty %«gg
Jared K. Lam, Esq
Law Clerk to Judge Robert W. Lanc
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" FILED
Case No. CR8978 FIFTH JUDICIAL DISTRICT
Department 2 DEC.7 6 2020
The undersigned affirms that 1 Nye County Clerk
this docurent does not contain Deputy
the social security number of \/
any person.

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE
THE STATE OF NEVADA,
Plaintiff,
v, ORDER TO CONTINUE
CRYSTAL YVONNE AUSTIN,
f)efe_n_dﬁ_nt. : / 2

Upon stipulation of the parties herein, and good cause appearing therefor,
IT IS HEREBY ORDERED that the above entitied matter be, and the same
hereby is, continued from December 11, 2020. to January 11, 2021,
/

Fd
(j}' ¢
| L .
DISTRICT COURT JUDGE—
: fR-MHe-RORO ?
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FILED
FIFTH JUDICIAL DISTRICT

N 11200

ye Guunw Cl@'rk
_,::ﬂi/”e"““’

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

Case No. CR8978

Dept. No. 2

The undersigned affirms that
this document does not contain

the social security number of
any person.

IN AND FOR THE COUNTY OF NYE

CRYSTAL Y, AUSTIN,

Petitioner,
VS, MOTION TO DISMISS AND
ANSWER TO PETITION FOR WRIT
OF HABEAS CORPUS (POST CONVICTION)
THE STATE OF NEVADA,
Respondent. ;

COMES NOW THE STATE OF NEVADA ("State"), by and through CHRIS
ARABIA, Nye County District Attorney, by JOHN J. FRIEL, JR., Deputy District
Attorney, and files the instant Motion to Dismiss and Answer to Petition for Writ of

Habeas Corpus.

The Petitioner Crystal Austin entered a Guilty Plea Agreement to Driving Under|
the Influence of Alcohol, with Prior Felony DUI.

Both parties agreed to recommend a sentence of 24-60 months in the Nevada
Department of Corrections. |

The Guilty Plea Agreement stated that Austin shall be imprisoned for not less
than 2 years but not more than 15 years. The Guilty Plea Agreement also stated that
Austin was not guaranteed any particular sentence, and that Austin knew her sentence

_p
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would be determined by the Court, regafdless of ahy recommendations by the
attorneys. Austin was ultimately sentenced to a maximum term of 15 years and a
minimum of 4 years.

Petitioner alleges three instances of ineffective counsel.

The first claim is that frial counsel failed to inform the court of errors in the pre-
sentence report that resulted in a longer sentence for Austin.

The second claim is that trial counsel failed to retain an investigator to
investigate the case and interview witnesses.

The third claim is that trial counsel failed to impeach the victim witness at
sentencing, resulting in a harsher sentence.

The first and third claims must be disregarded because they occurred after the
plea was entered.

The only claim left is that trial counsel failed to retain an investigator that could
of prepared counsel for the Motion to Exclude Blood Test Results. Petition offers no
specific facts that hiring an investigator could have changed the outcome of the
Motion. Petitioner merely concludes that the investigator would have been an
invaluable resource. |

The court order denying that motion concluded the dispatcher logs showed the
time of the accident was within two hours of the relevant blood draw.

Despite many pages of case law, Petitioner has failed to support her claims with
any specific allegations that if true would entitle her to relief, none.

Pursuant to Gonzales v. State, 136 Nev, Advanced Opinion 60 (2020). NRS

34.810(1)(a) requires a district court to dismiss a petition for a writ of habeas corpus

challenging the validity of a judgement of conviction arising from a plea of guilty or

5,
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quilty but mentally ill, unless it is based on allegations that her plea was not voluntarily
and knowingly entered, or it was entered without the effective assistance of counsel.
In this opinion, we outline the types of ineffective-assistance claims that are permitted
by NRS 34.810(1)(a) and conclude that the plain language of the statute permits only
ineffective-assistance claims that challenge the validity of the guilty plea. Thus, the
statute excludes claims of ineffective assistance that do not allege a deficiency
affecting the validity of the guilty plea, as well as claims that allege deficiencies that

occur only after the entry of the guilty plea, such as those related to sentencing.

NRS 34.810(1) states:
The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or

guilty but mentaily ill and the petition is not based upon

an allegation that the plea was involuntarily or

unknowingly entered or that the plea was entered

without effective assistance of counsel.

The plain language of NRS 34.810(1)(a), as a whole, limits cognizable

claims to two types, both of which challenge the validity of the guilty plea. See

Harris v. State, 130 Nev. 435, 438-39, 329 P.3d 619, 621-22 (2014) (citing

NRS 34.810(1)(a) for the proposition that "the validity _of a quilty plea may be

challenged in a post-conviction petition for a writ of habeas corpus” and the

proposition that the issues that may be raised are limited). The first accgptable

challenge is a direct attack against the validity of a guilty plea on the basis that

the plea was not voluntarily or knowingly entered. See Bradshaw v. Stumpf,

545 U.S. 175, 183 (2005) (“A guilty plea operates as a waiver of important
rights, and is valid only if done voluntarily, knowingly, and intelligently, ‘with

sufficient awareness of the relevant circumstances and likely consequences.”

s
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{quoting Brady v. United States, 397 U.S. 742, 748 (1970))); State v Freese

116 Nev. 1097, 1105, 13 P.3d 442, 448 (2000) (“This court will not invalidate a
plea as long as . . . the plea was knowingly and voluntarily made . . . “). The
second acceptable challenge is an indirect attack against the va!idity of a guilty
plea on the basis that “the plea was entered without effective assistance of
counsel.”

By its plain meaning, “the plea was entered without effective assistance of
counsel” permits a petitioner to raise claims of ineffective assistance of counsel that
are related to the entry of the plea. This means that not all claims of ineffective
assistance may be raised. Rather, to be cognizable, the ineffective assistance claims
that may be raised are limited to those that challenge the validity of the guilty plea.
See Nollette v. State, 118 Nev. 341, 348-49, 46 P3d 87, 92 (2002) (“A defendant who
pleads guilty upon the advice of counsel may attack the validity of the guilty plea by
showing that he received ineffective assistance of counsel under the Sixth
Amendment to the United States Constitution.”). Any ineffective assistance of counsel
claims relating to events that do not affect the validity of the guilty plea fall outside the
scope of claims permitted. |

To prove ineffective assistance of counsel, a petitioner must demonstrate
counsel's performance was deficient in that it fell below an objective standard of]
reasonableness and resulting prejudice such that there is a reasonable probability, but
for counsel's errors, the outcome of the proceedings would have been different.

Strickland v. Washington, 466 U.S. 668, 687-88 (1984): Warden v. Lyons, 100 Nev.

430, 432-33, 683 P.2d 504, 505 (1984) (adopting the test in Strickland). To

demonstrate prejudice regarding the decision to enter a guilty plea, a petitioner must

il
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demonstrate a reasonable probability, but for counsel's errors, petitioner would not
have pleaded guilty and would have insisted on going to trial. Hill v. Lockhart, 474

U.S. 52, 58-59 (1985); Kirksey v. State, 112 Nev. 980, 988, 923 P.2d 1102, 1107

(1996). Both components of the inquiry must be shown, Strickland, 466 U.S. at 697,
and the petitioner must demonstrate the underlying facts by a preponderance of the
evidence, Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). We give
deference to the district court's factual findings if supported by substéntial evidence
and not clearly erroneous but review the court’s application of the law to those facts de

novo. Lader v. Warden, 121 Nev. 682, 686, 120 P.3d 1164, 1166 (2005). To warrant

an evidentiary hearing, a petitioner must raise claims supported by specific allegations

not belied by the record, and if true, would entitle him to relief. See Haragrove v. State,

100 Nev. 498, 502-3, 686 P.2d 222, 225 (1984).
CONCLUSION

Petitioner has failed to raise claims supported by specific allegations not belied
by the record, and if true, would entitle her to relief. Therefore the State respectfully
requests that this Court deny the Petitioner any relief, that an evidentiary hearing is not
required, and the Petition for Writ of Habeas Corpus be dismissed.

DATED this _U_ day of January 2021.

CHRIS ARABIA
NYE COUNTY DISTRICT ATTORNEY
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CERTIFICATE OF SERVICE

. Ronald D. Kipp, Executive Legal Secretary lil, Office of the Nye County

District Attorney, P.O. Box 593, Tonopah, Nevada 89049, do hereby certify that | have

served the following:

MOTION TO DISMISS AND ANSWER TO PETITION FOR WRIT OF HABEAS

CORPUS (POST CONVICTION) in
5JDC Case No(s). CR8978
CRYSTAL Y. AUSTIN v. STATE OF NEVADA

upon said Defendant(s) herein by maiiing a true and correct copy postage prepaid

thereof on { 2. to the following:

DAVID H. NEELY, ESQ.

3520 E. TROPICANA AVENUE
SUITE D1

LAS VEGAS, NEVADA 89121
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Case No. CR8978 | EILED

The undersigned affirms that FIFTH JUDICIAL DISTRICT
this document does not contain AN 172078
the social security number of ’ .
any person. : Nye Gounty Clerk
C. FreidhOf ﬁgputy
IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF NYE

THE STATE OF NEVADA,

Plaintiff,

V. CERTIFICATE OF SERVICE
CRYSTAL YVONNE AUSTIN,

Defendant. /

I, Ronald D. Kipp, Executive Legal Secretary, Office of the Nye County District
Attorney, P.O. Box 593, Tonopah, Nevada 89049, do hereby certify that | have served

-the following:

MOTION TO DISMISS and ANSWER TO PETITION OG WRIT OF
HABEAS CORPUS (POST CONVICTION) in

CASE No(s). CR8978

THE STATE OF NEVADA v. CRYSTAL YVONNE AUSTIN

upon Defendant herein by mailing a true and correct copy postage prepaid thereof on
January 12, 2021 to the following:
DAVID H. NEELY I

3520 E. Tropicana Ave, Ste. D1
Las Vegas, NV 89121

C b

Ronald D. Kipp
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Filinb
Case No. CR-8978 fIFTH IUD‘C‘EAI DISTRICT

Dept. No. 2 . _
_Rapfqﬁgﬁﬁﬁ?

DAVID H. NEELY III Esq. SEZANCE AR T
Nevada Bar No. 003891 e Launty Clerk
3520 East Tropicana Ave., Ste., D-1 Teiri P@fﬂbﬂﬁ@lﬁ:‘@ﬂﬁhf

Las Vegas, NV 89121
(702) 565-0716
Attorney for Petitionex

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE

PETITIONER'S REPLY TO

MOTION TO DISMISS PETITION

FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)

CRYSTAL Y. AUSTIN,

Petitioner,

STATE OF NEVADA,

)
)
)
)
)
vs. )
}
)
)
Respondents. }

)

Petitioner, CRYSTAL Y. RUSTIN, by and through her attorney,
DAVID H. NEELY III, Esq., hereby files the following Petitioner’s
Reply To Motion To Dismiss Petiticn for Habeas Corpus (Post-
Conviction), pursuant to NRS 34.750, and in support of her

request for an Evidentiary Hearing pursuant to NRS 34.770 in the

above captioned matter. The grounds herein are incorporated with

the original Petition for Writ of Habeas Corpus (Post-
Conviction).
REPLY

Petitioner, CRYSTAL v, AUSTIN, denies that this Court must
dismiss Petitioner’s Petition for Writ of Habeas Corpus (Post-
Conviction). The original Petition for Writ of Habeas Corpus
(Post-Conviction) and the Supplemental Points and Authorities
contain instances of ineffective assistance of counsel in

viclation of Strickland v. Washington, 466 U.S. 668, 655-86
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(1984) . These instances of ilneffective assistance of counsel are
deserving of an evidentiary hearing.

Trial Counsel faiied to inform the Court that the PSI used
at her sentencing contained errors which resulted in a longer
sentence imposed upon Petitioner than should have been was
ineffective assistance of counsel. As a result, she is doing much
more time that she had agreed to in her Guilty Plea Agreement
with the State of Nevada. Trial Counsel failed to retain an
investigator prior to the entry of the guilty plea to investigate
Petitioner’s case and to interview witnesses prior to entry of
plea and at her sentencing was ineffective assistance of counsel.
Finally, Trial Counsel failed to impeach the testimony of the
victim witness, Ms. Cox, at the Sentencing and as a result
Petitioner received a harsher sentence due to his ineffective
assistance of counsel.

Petitioner has legitimate claims of ineffective assistance
of counsel pursuant to STRICKIAND that deserve to be brought to
the Court’s attention. In response, we offer the following:

STANDARD UPON REVIEW OF PETITION

NRS 34.770 sets forth the Standard for this Court’s review

of the instant Petition and supporting documentation. NRS 34.770

states:

1. The judge or justice, upon review of the return,
answer and all supporting documents which are filed,
shall determine whether an evidentiary hearing 1s
required. A petitioner must not be discharged or
committed to the custedy of a person other than the
respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the
petitioner is not entitled to relief and an evidentiary
hearing is not required, he shall dismiss the petition
without a hearing.
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3, If the judge or justice determines that an

evidentiary hearing 1s required, he shall grant the

writ and shall set a date for the hearing.

Where as here, the Petition sets forth specific allegations
in the Petition or accompanying bhrief which if true, would

entitle the petiticner to an evidentiary hearing unless those

claims are repelled by the record. Hargrove v. State, 100 New.

498, 686 P.2d 222, (i984}); Marshall v. State, 110 Nev 1328, 885

p.2d 603 (1994). As stated in Drake v. State, 108 Nev. 523, 836

B.2d 52 (19%82):

The guestion in this case is not whether appellant proved
his counsel was ineffective, but whether appellant made
allegations which entitled him to an evidentiary hearing. Sece
Harqgrove v. State, 100 Nev. 498, 686 P.2d 222 (1984); Grondin V.
State, 97 Nev., 454, 634 p. 24 456 (1881). [emphasis added]

INEFFECTIVENESS OF COUNSEL UNDER STRICKLAND
To state a claim of ineffective assistance of counsel that
is sufficient to invalidate a judgment of conviction, a defendant
must demonstrate that counsel’s performance fell below an
objective standard of reasonableness, and that counsel’s errors
were so severe that they rendered the jury’s verdict unreliable.

strickland v. Washington, 466 U.S. 668 (1984); Warden v. Lyons,

100 Nev 430, 683 P.2d 504 (1984}, cert. denied, 471 U.S. 1004

(1285).

Tn Strickland v. Washington, 466 U.S.668, 592, 104 B0

2052, 2067, 8L.Ed.2d 674 {(1984) +he United States Supreme Court
reaffirmed the “Actual or constructive denial of the assistance
of counsel altogether is legally presumed to result in
prejudice”. The Supreme Court further reaffirmed this ruling in

Penson v. Ohio, 488 U.S. 75, 108 5.Ct. 346, 102 L.Ed.2d 300,

(1988) .
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Tn Nevada, to state a claim of ineffective assistance of
counsel sufficient to invalidate a judgment of conviction based
on a guilty plea, a defendant must demonstrate a reasonable
probability that, but for counsel’s errors, a different outcome

would have resulted. Hill v, Lockhart, 474 U.S. 52 (15965); Warden

v. Lyons, 100 Nev. 430, 683 P.2d 504 (1984), cert. Denied, 471
U.S. 1004 {1985). The facts of rhis case clearly demonstrate that
a different.outcome would have reéulted if counsel had been
effective.

Counsel must adequately prepare the case at all levels,
including preliminary matters in Justice Court. 3Sanborn v.
State, 107 Nev. 856, 822 P.2d 11 (1881},

An attorney must make reasonable investigation in
preparation for trigl, or make & reasonable decision not to
investigate. Kirksev v. State, 112 Newv. 980, 923 P.2d 1102 (Nev,
19%6) .

Here, as in Marshall v, State, 110 Nev. 1328, 885 P.2d 603

(1894), the Petitioner alleged acts which, if true, entitle him
to relief as ineffective assistance of counsel.

When a Petitioner alleges ineffective assistance of counsel,
he must establish the factual allegatiens which form the basis
for his claim of ineffective assistance by a preponderance of the

evidence. Next, as stated in Strickland, the petitioner must

establish that those facts show counsel’s performance fell below
a standard of obijective reascnableness, and finally the
petitioner must establish preiudice by showing a reasonable
probability that, but for counsel’s deficient performance, the

outcome would have been different. Means ¥. State of Nevada, 120

4
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Nev. 1001, 103 P.3d 25 (2004).

In the Supreme Court Case of Sanborn v. State, 107 Nev. 399,

8§12 pP.2d 1279, 1283, the Court held:

Focusing on counsel's performance as a whole, and with due
regard for the strong presumption of effective assistance
accorded counsel by this court and > strickland, we hold that
Sanborn's representation indeed fell below an objective standard
of reasonableness. Trial counsel did not adequately perform
pretrial investigation, failed to pursue evidence supportive of a
claim of self-defense, and failed to explore allegations of 4he
victim's propensity towards violence. Thus, he "was not
functioning as the 'counsel' guaranteed the defendant by the
aixth Amendment." > Strickland, 466 U.S. at 687, 104 s.Ct. at
2064.

Therefore, Petitioner’s claims of ineffective assistance of
counsel are not belied by the record and should not be subject to
summary dismissal., Petitioner’s claims are not belied by the
record, her plea was entered involuntarily and that plea was
entered without effective assistance of counsel pursuant Lo
Strickland. An Evidentiary Hearing is required in this matter.

Petitioner opposes State’s request for dismissal of the
Petition. Counsel’s performance fell below an ocbjective standard
of reasonableness, and their errors were so severe that it caused
their client to plead guilty in the instant case in violation of
strickland since there was a reasonable probability that she
would have chosen to go to trial.

CONCLUSION
In this matter, counsel’s performance fell below an
obijective standard of reascnakleness, and that counsel’s errors
were so severe that it caused their client to plead guilty in the

instant case in violation of Strickland since there was a

reasonable probability that she would have chosen to go to trial

if counsel was functioning as ‘counsel’. Trial Counsel is not
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functioning as ‘counsel’ as guaranteed by the 6" Amendment.
st+rickland, 466 U.S. at 687, 104 S. Ct. at 2064.

T ask tnis Court to set an evidentiary hearing in this
matter on Petitioner’s claims of ineffective assistance of

counsel pursuant to Strickiand.

-
SUBMITTED this félfaay of February, 2021.

Az, g QLEHZITH“>

DAVID H. NFELY 1T
Nev. Bar No. 003891

3520 East Troplcana Ave.,
Ste. D-1

Las Vegas, NV 89121
Attorney for Petitioner

CERTIFICATE OF SERVICE BY MAIL
T WEREBY CERTIFY that I am an agent or employee of the above
attorney, and that on the ¥éifp&éy of February, 2021, I served
the above and foregoing PETITIONER’S REPLY TO MOTION TO DISMLISS
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) by depositing a copy
in the United States mails, postage prepaid, addressed to the

following persons or parties at theilr last known addresses as

indicated below:

Kirk Vitto, Esqg.

Chief Deputy District Attorney
P.0. Box 38

Pahrump, NV 85041

EMPLOYEE COR AGEﬁT“*EhH\\
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FIFTH JUDICIAL DISTRICT

- AUG ~ 42021
Case No. CR 8978 w fpunty Clork
Dept. No. 2 m,._.-EI}??_,-___,m_,,_‘___ﬁi}ﬁpiﬁiy

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR NYE COUNTY
THE STATE OF NEVADA,
Respondent,
| COURT ORDER
\2
CRYSTAL YVONNE AUSTIN
Petitioner.

WHEREAS the Court has considered Petitioner’s Writ of Habeas Corpus {Post-
Conviction) filed pro-se on July 17, 2020, Petitioner’s Supplemental Points and
Authorities in Support of Post-Conviction Writ filed by her appointed counsel, David H.
Neely, 111, Esq., on October 23, 2020, the State’s Motion to Dismiss and Answer to
Petition for Writ of Habeas Corpus (Post-Conviction) filed January 11, 2021, and the
Petitioner’s Reply to Motion to Dismiss Petition for Writ of Habeas Corpus filed on
February 17, 2021. The Court issues the following findings and order:

L FINDINGS OF FACT

1. On January 8, 2018, the Petitioner, CRYTAL YVONNE AUSTIN, was
charged with one count of Driving Under the Inﬂuenfie With Prior Felony DUI
conviction, a category ‘B’ felony, for an offense alleged to have been committed by the
Petitioner on June 1, 2016. The allegations were that she caused an accident while

operating & motor vehicle with a concentration of approximately 0.382 grams of alcohol
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per 100 milliliters of blood. The State had previously convicted the Petitioner of Driving

- Under the Influence of Alcohel, 3rd Offense, in violation of NRS 484.379, a category ‘B’

felony, in Fifth Judicial District Court, case number CR5068; and/or Driving Under the
Influence of Alcohol, Second Offense, in violation of NRS 484C.1 10, a misdemeanor,
which was reduced from a felony pursuant to NRS 484C.340, in Fifth Judicial District
Court, case number CR6341A;

2. On August 2, 2017, represented by counsel, David Rickert, Esq.,
Petitioner unconditionally waived her right to a preliminary heating in the Pahrump
Justice Court with the understanding that in District court, the defendant would plead
guilty to 1 count of Driving Under the Influence With Prior Felony DU, a non-
probational category 'D’ felony, with possible penaltiés of 2 - 15 years prison, and with a
$2,000 - $5,000 fine.

3. On August 7, 2017, a Bind-over Order was filed in the District Coutt. On
August 15,2017, an Information was filed. On December 11, 2017, a hearing was held in
the District Court. On January 8, 2018, a hearing was held in the District Court, On

January 29, 2018, a hearing was held in the District Court. On May 14, 2018 a hearing

was held regarding competency evaluation. On June 18, 2018, an Order for Third

Competency Evaluation was filed. On July 16, 2018, an Order for Competency
Evaluation was filed. On July 16, 2018, a Status Check was held. On August 27, 2018, a

Status Check was held and the Court deemed the Petitioner was competent. The Court

set a trial date for January 2-4, 2019,

0311




—

o 4, On December 3, 2018, a Calendar Call was held and the trial date was
3] . continued at counsel’s request. Status check hearings were held on January 14, 2019 and
4 February 11, 2019. On May 24, 2019, a Motion to Exclude Blood Test Results was filed
S by the Defendant. On May 24, 2019, a Motion to Compel Production Of Discovery And
i Brady Material was filed. On June 11, 2019, a Opposition To Motion Exclude Blood
: Results was filed by the prose_cgtion. On June 20, 2019, a Court Order was filed denying
9 the Defendant's Motion to Suppress Blood Test Results. |
% g 10 S, On June 24, 2019, a Calendar Call was held. On July 15, 2019, an
E % 11]  arraignment/change of plea hearing was held in District Court and a Guilty Plea
5 g 12 Agreement was filed. The Court canvassed the Defendant, stated the offense to which
g % 13 the Defendant was charged and the possible sentence. Defendant entered a plea of guilty
é % :z to the charge, waiving her constitutional rights to trial and appellate rights. The Couzt
E E 16 accepted the Defendant’s guilty plea and set a sentencing hearing for September 30th,
2019. |
6. On October 28, 2019, a Sentencing Hearing was held. Although no PSI
report was prepared, the victim was sworn and pfesented a victim impact statement. The
Sentencing was continued to December 2, 2019. At the December 2, 2019, hearing the
= matter was continued to January 13, 2020. On January 13, 2020, a Sentencing Hearing
22 was held, and Defendant was sentenced to 48-120 months.
54 7. On Januvary 13, 2020, a Motion to Reconsider Sentence was filed. On

o5 January 14, 2020, a Judgment of Conviction was filed, On January 23, 2020, a

26 Opposition To Motion To Reconsider Sentence was filed. On February 24, 2020, a
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hearing was held on the Motion To Reconsider Sentence and the Court took the matter

. under advisement. On February 26, 2020, the Court filed an Order denying the Motion to

Reconsider Sentence.

8. On July 17, 2020, a Petition for Writ of Hébcas Corpus (Post-Conviction)
was filed. On July 31, 2020, an Order Ap}ﬁointing Counsel was filed appointing David H.
Neely IIL, Esq., as Counsel in the above-entitled matter. On October 23, 2020,
Petitioner’s Supplemental Points and Authorities in Support of Post-Conviction Writ was
filed. On January 11, 2021, a Motion to Dismiss and Answer to Petition for Writ of
Habeas Corpus (Post Conviction) was filed. On February 17, 2021, the Petitioner’s
Reply to Motion to Dismiss Petition for Writ of Habeas Corpus was filed.

| II.  DISCUSSION

Petitioner argues that her Trial Counsel’s performance fell below the standard of
care in three instances: 1) Trial Counsel failed to inform the Court that the PSI used at her
sentencing contained errors which resulted in a longer sentence imposed upon Petitioner;
2) Trial Counsel failed to retain an investigator prior to the entry of the guilty plea to
investigate Petitioner’s case and to interview witnesses; and 3) Trial Counsel failed to
impeach the testimony of the victim witness, Ms. Cox, at the sentencing and as a result
Petitioner received a harsher sentence due to his ineffective assistance of counsel.

The State argues that Petitioner’s first and third claims must be dismissed
pursuant to NRS 38.810(1)(a) as they do not pertain to Petitioner’s guilty plea. As for
Petitioner’s second claim, the State argues that the claim is unsupported by specific facts

of what an investigator would have found or how it would have changed the outcome.
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A. Dismissal Pursuant to NRS 38.810(1)(a)
NRS 34.810(1)(a) states that
The court shall dismiss a petition if the court determines that:
(a) The petitioner’s conviction was upon a plea of guilty or guilty but

mentally ill and the petition is not based upon an allegation that the plea was

involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

NRS 34.810(1)(a) requires a district court to dismiss a petition for a writ of
habeas corpus challenging the validity of a judgment of conviction arising from a plea of
guilty or guilty but mentally ill, unless it is based on allegations that the plea was not
voluntarily and knowingly entered, or it was entered without the effective assistance of
counsel. Gonzales v. State, 136 Nev. Adv. Op. 60, 476 P.3d 84, 90 (Nev. App. 2020).
Gonzales outlines the types of ineffective-assistance claims that are permitted by NRS
34.810(1)(a) and cohcludes that the plain language of the statute permits only ineffective-
assistance claims that challenge the validity of the guilty plea. Id. Thus, the statute
excludes claims of ineffective assistance that do not allege a deficiency affecting the
validity of the guilty plea, as well as claims that allege deficiencies that occur only after
the entry of the guilty plea, such as those related to sentencing. Id.

The plain langnage of NRS 34.810(1)(a), as a whole, limits cognizable claims to
two types, both of which challenge the validity of the guilty plea. See Harris v, State,
130 Nev. 435, 438-39, 329 P.3d 619, 621-22 (2014) (citing NRS 34.810(1)(a) for the
proposition that “the validity of a guilty plea may be challenged in a post-conviction
petition for a writ of habeas corpus” and the proposition that the issues that may be raised

are limited).
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2 By its plain meaning, “the plea was entered without effective assistance of counsel”
3l . . permits a petitioner to raise claims of ineffective assistance of counsel that are related to
4 the entry of the plea. Gonzales, 136 Nev. Adv. Op. 60, 476 P.3d at 87. This means that
5 not all claims of ineffective assistance may be raised. Id. Rather, to be cognizable, the
¢ imeffective assistance claims that may be raised are limited to those that challenge the
Z -~ validity of the guilty plea. See Nollette v. State, 118 Nev. 341, 348-49, 46 P3d 87, 92
9 (2002) (“A defendant who pleads guilty upon the advice of counsel may attack the validity

E . 10' of the guilty plea by showing that he received ineffective assistance of counsel under the

i

i E 11 Sixth Amendment to the United States Constitution.”). Any ineffective assistance of

E g 12 counsel claims relating to events that do not affect the validity of the guilty plea fall outside

g ?‘E 18] the scope of claims permitted.

E E 14 i.  Petitioner’s First Ground of Ineffective Assistance of Counsel

E E :2 Petitioner’s first ground argues ineffeciive assistance when her trial counsel failed

to inform the Court that the PSI used at her sentencing contained errors which resulted in
a longer sentence imposed upon Petitioner.

After review of the pleadings, the Court finds that this ground is not perceivably

related to a challenge of entering the guilty plea and it must be dismissed pursuant to

. NRS 34.810(1)(a) and the logic of Gonzales.
22 _
- ii.  Petitioner’s Third Ground of Ineffective Assistance of Counsel
23
o4 Petitioner’s third ground argues that trial counsel failed to impeach the testimony

o5 of the victim witness, Ms. Cox, at the sentencing and as a result Petitioner received a

26 harsher sentence due to his ineffective assistance of counsel.
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> After review of the pleadings, this Court finds that this ground is not petceivably
3} . related fo a challenge of entering the guilty plea and it must be dismissed pursuant to
4]  NRS 34.810(1)(a) and the logic of Gonzales.
5 B. Petitioner’s Second Ground of Ineffective Assistance of Counsel
. Petitioner’s second ground argues that trial counsel failed to retain an investigator
; prior to the entry of the guilty plea to investigate Petitioner’s case and to interview
9 witnesses,
% o 10 The Ninth Circuit acknowledged in Bragg v. Galaza, 242 F.3d 1082, 1088 (9th Cir,
g
{; % 11 2001), a claim of ineffective assistance of counsel for failing to investigate requires proof
5 g 12 of what the attorney would have discovered through further investigation before a
g g :j petitioner can satisfy the Strickland standard. Bragg, at 1088.
= E » To prove ineffective assistance of counsel, a petitioner must demonstrate counsel’s
E : ¥4 performance was deficient in that it fell below an objective standard of reasonableness and

resulting prejudice such that there is a reasonable probability, but for counsel’s errors, the

outcome of the proceedings would have been different. Strickland v, Washington, 466

U.S. 668, 687-88 (1984); Warden v. Lyons, 100 Nev. 430, 432-33, 683 P.2d 504, 505

(1984) (adopting the test in Strickland). An attorncy must reasonably investigate in

1
e preparing for trial or reasonably decide not to. Strickland, 466 U.S. at 691; Kirksey v. State,

22
112 Nev. 980, 992, 923 P.2d 1102, 1110 (1996). To demonstrate prejudice regarding the

23

o4 decision to enter a guilty plea, a petitioner must demonstrate a reasonable probability, but
op} for counsel’s errors, petitioner would not have pleaded guilty and would have insisted on

26| going to trial. Hill v. Lockhart, 474 U.S, 52, 58-59 (1985); Kirksey v. State, 112 Nev. 980,
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988, 923 P.2d 1102, 1107 (1996). Both components of the inquiry must be shown,

... Strickland, 466 11.S. at 697, and the petitioner must demonstrate the underlying facts by a

preponderance of the evidence, Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33
(2004). To warrant an evidentiary hearing, a petitioner must raise claims supported by
specific allegations not belied by the record, and if true, would entitle him to relief, See
Hargrove v. State, 100 Nev. 498, 502-3, 686 P.2d 222, 225 (1984).

Petitioner’s second argument appears to largely focus upon an investigator being
an in;raluable resource. Petitioner alleges that an investigator could have interviewed
witnesses who saw the alleged altercation between the Petitioner and Ms. Cox prior to
her arrest and the Petitioner’s driving pattern at the time of the alleged incident; that an
investigation of the time of her alleged driving prior to the blood draw would have been
an invaluable resource in preparation of the Motion to Exclude the Blood Results; and
that an investigator would have assisted Trial Counsel into the allegations that as a result
of the accident, Ms, Cox’s mother suffered an injury that caused her death.

Petitioner’s arguments regarding the hiring of an investigator are bare, largely
speculative, and she has not raised specific allegations as to what, if any, evidence that an
investigator would have found that could have changed the outcome of the case.

Further, even if Counsel’s actions fell below the objective standard of
reasonableness, the Petitioner has not established that she suffered prejudice. While
Petitioner claims an investigator would have been a valuable resource, nothing is offered
as to how any discovered facts would have affected the outcome of the Motion to

Exclude Blood Test Results. Further, to the extent that Petitioner concentrates on the
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reliability of Ms. Cox as a witness and an investigator would have Petitioner’s

- zecollection to be more ac¢ecurate than Ms. Cox, the Petitioner plead to Driving Under the

Influence of Alcohol, With Prior Felony DUI Conviction, which was supported by the
record and the dutcome of'the Motion to Exclude Blood Test Results. The Motion itself
did not turn upon Ms. Cox’s testimony.

As such, because the Petitioner’s claims are bare and she cannot show that she
suffered prejudice, this claim must be dismissed.

M. CONCLUSION

Based upon the above discussion, it is appropriate to dismiss Peiitioner’s Writ of
Habeas Corpus (Post-Conviction). Good cause appearing,
IT IS HEREBY ORDERED that in the above-entitled case, Petitioner’s Writ of

Habeas Corpus (Post-Conviction), filed on July 17, 2020, is DENIED. N
DATED this day of August, 2021. f ;

District Court Judge
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ESMERALDA AND MYE COUNTIES

CERTIFICATION OF SERVICE

_ —
. The undersigned hereby certifies that on the day of August, 2021, he mailed

copies of the foregoing COURT ORDER to the following:

CRYSTAL AUSTIN #93718

Florence Mcclure Women’s Correctional Center
4370 Smiley Road

Las Vegas, NV 89115

DAVID H, NEELY, III, ESQ.
3520 E TROPICANA, SUITE D-1
LAS VEGAS, NV 89121 '

(Hand Delivered)
NYE COUNTY DISTRICT ATTORNEY
(Hand Delivered) 7
P
Yared K. Vafn, Esq.

Law Clg#k to Judge Robert W, Lane

AFFIRMATION

The undersigned hereby affirms that this Court Order does not contain the social

security number of any person.

Law (Zlerk to Judge Robert W, Lane

10
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Case No. CR-8978 {f;m (750 17

T £
Dept. No. 2 \Q%aﬁﬁgfjﬁﬁﬁgf
DAVID H. NEELY III FIFTH JUDICIAL DISTRICT
Nevada State Bar No. 003891 ; :

3520 East Tropicana Ave., Ste. D-1 AliG ~ 6 2621

Las Vegas, NV 89121
(702) 565-0716

) b County Clerk
Attorney for Petitioner e

1 __Deputy

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE
CRYSTAL Y. AUSTIN,
CASE APPEAL STATEMENT
Petitioner,
vs.

THE STATE OF NEVADA,

Respondent.

1. Name of appellant filing this case appeal statement:
CRYSTAL Y. AUSTIN,

2. Identify the judge issuing the decision, judgment, or
order appealed from: Hon. ROBERT LANE, Judge of the Fifth
Judicial District Court, Dept. 2.

3. Identify all parties to the proceedings in the district
court: CRYSTAL Y. AUSTIN, Petitioner, and THE STATE OF NEVADA,
Respondent.

4. Identify all parties involved in this appeal: CRYSTAL Y.
AUSTIN, Appellant, and THE STATE OF NEVADA, Respondent,

5. Set forth the name, law firm, address, and telephone
number of all counsel on appeal and identify the party or parties
whom they represent: David H. Neely III, Esq., 3520 East
Tropicana Ave., Ste. D-1, Las Vegas, Nevada, 89121 (702) 565-071¢6

represents Petitioner, CRYSTAL Y. AUSTIN and Chris Arabis,
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Esg., Nye County District Attorney,
Tonopah, Nevada, (775) 482-8166 rep
NEVADA.
6. Indicate whether appellant
or retained counsel in the district
7. Indicate whether appellant

or retained counsel in this appeal:

8. Indicate whether appellant

101 Radar Rd, P.0O. Box 593,

resents Respondent, STATE OF

is represented by appeointed
court: Appointed counsel.
is represented by appcinted
Appointed counsel.

wag granted leave to proceed

in forma pauperis, and the date of entry of the district court

Order granting such leave: Request to be filed, no order issued

as yet.
9. Indicate the date the proceedings commenced in the
(Post—-Conviction) was filed

district court: Writ of Habeas Corpus

on July 17,2020,

. f=
SUBMITTED this {é day of August,

DAVID H., NEELY IIT ¢

2021.

Nev. Bar No. 003891
3520 E. Tropicana, S5te. D-1
Las Vegas, NV 89121

Attorney for Petitioner
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that I am an agent or employee of the above

referenced Nevada licensed attorney, and that on the Q; day of

August, 2021, I served the above and foregoing CASE APPEAL

STATEMENT by depositing a copy in the United States mails,

postage prepaid, addressed to counsel for respondent at his last

¥nown address, as indicated below:

Chris Arabia, Esg.
District Attorney
Nye County, Nevada
P. & Box 583

Tonopah, NV 89049

HON, KIMBERLY WANKER

Fifth Judicial District Court
1520 E. Basin Ave., #105
Pahrump, NV 88060

Clerk, Nevada Supreme Court
201 South CTarson Street, #300
Carson City, NV 89701

Aaron Ford, Esq.

Nevada Attorney General

100 North Carson Street

Carson City, Nevada 8§9701-4717

c@%&

agent or employee of
DAVID H. NEELY, III,

Docket 83345 Document 2021-30452
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FILED
Case No. CR~B978 mfm JUDICIAL DISTRICT
Dept. No. 2

—In T fF
e 3 Ainﬁ
DAVID H. NEELY III “wv‘égb! i
Nev. Bar No. 3891 £
3520 East Tropicana Ave., Ste. D — SIM& County C!et\
Las Vegas, NV 891218 Deputy

{702) 565-~0716
Attorney for Petitioner

IN THE FIFTH JUDICIAL DISTRICT COURT COF THE
STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE
CRYSTAL ¥, AUSTIN, _
NOTICE OF APPEAL
Petitioner,
vs.

STATE OF NEVADA,

Respondent.

Tt ol Ve Tttt St v el "t

TO: THE HONCRABRLE ROBERT LANE,
Fifth Judicial District Court Judge,

AND TO: ALL PARTIES AND THEIR RESPECTIVE COUNSEL.

NOTICE IS HEREBY GIVEN that Petitioner, CRYSTAL Y. AUSTIN,
by and through her attorney of record, DAVID H. NEELY III, Esq.,
pursuant to NRS 177.015 and NRAP 3B/3C(fastrack), NRAP 3A{civil),
hereby appeals to the Supréme Court of the State of Nevada from
the Order Denying Petition for Writ of Habeas Corpus entered in
the Fifth Judicial District Court in the above matter on August
4,.2021%.

SUBMITTED this éz day of August, 2021

/ el iy 1 _. j
DAVID H. NE:E‘LY I <
Nev, Bar No. 003 .
3520 E. Tropicana Ave., #D-1

Las Vegas, NV 8%121
Attorney for Petitioner
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CERTIFICATE OF MAILING

I HEREBY CERTIEY that I am an agent or employee of the above

referenced Nevada licensed attorney, and that on the G;

August, 2021,

by depositing a copy in the United States mails, postage prepaid,

addressed tc counsel for respondent at his last known address, as

indicated below:

Kirk Vitto,
Chief Deputy
Nye County District Attorney
P, 0., Box 39

Pahrump, NV 89041

Esq.

Raron Ford, Esq.

Nevada Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717

Elizabeth Brown

Nevada Supreme Court Clerk
201 South Carson Street, #300
Carson City, NV 898701

;=
day of

I served the above and feregoing NOTICE OF APPEAL

agent or empioyee h(h
DAVID H. NEELY, III, ESQ.
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NEVADA, IN AND FOR THE COUNTY OF NYE bl
i
. : .
(=
=]
STATE OF NEVADA, ) ad
Plaintiff, }Case No. CR-8978 23
)Dept. No. 2 l = ﬁi
vs, ) a2 7
CRYSTAL Y. AUSTIN, ) =g O
Defendant. ) = Q’
) < =

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF

TO: CECILIA D, THOMAS, Cocurt Reporter

proceedings before the district court as follows:

Judicial District Court, Dept. 2.

transcripts are being requested {a range of dates is not

acceptable): No Transcripts are required in this matter.

suppressicn hearing, trial, closing argument, etc..): No

transcripts are regquired in this matter.

order the transcript({s) listed above from the court reporter

REQUEST FOR NO TRANSCRIPT OF PROCEEDINGS

Fifth Judicial District Court, Dept., 2

Appellant requests no preparation of a transcript of the
Judge or officer hearing the proceeding: ROBERT LANE, Fifth

Specific individual dates of proceedings for which

Specific portions of the transcript being requested (e.g.,

Number of Copies Reguired: 0

15~

I hereby certify that on the lg°day of August,2021, I did
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named above, and did not pay required deposit on the ZéL day of

August, 2021.

DATED this {& day of f?u&{n’tﬁs%, 2021

Mﬁ%@

DAVID H, NEELY III,

Nevada Bar No. 03891

DAVID H. NEELY ITI Attorney At
Law

3520 E. Tropicana Ave., #D-1
Las Vegas, NV 89121

(702) 565-0716
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