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district for a specified time would violate NRS 391.350 by executing a contract with another
school district without the written consent of the board currently employing him._An employee
who merely indicates an intention to accept reemployment with a particular sc
under no contractual obligation to that district and would, therefore, not violate NRS 391.350 by

executing an employment contract with another school district.
If we can be of any further assistance in this area, please do not hesitate to contact us.

Sincerely,
BRIAN MCKAY, Attorney General

By ScotT W. DoyLE., Chief Deputy Attorney General,
Civil Division

OPINION NO. 84-6 Planning and Zoning: Amendment of land use element of master plan
does not require immediate amendment of pre-existing zoning ordinances that are not
in strict compliance with amended master plan.

LASVEGAS, April 11, 1984

THE HONORABLE ROBERT L. VAN WAGONER, City Attorney, City of Reno, Post Office Box 1900,
Reno, Nevada 89505

DEAR MR. VAN WAGONER:

Thisisin response to your March 12, 1984 request for advice on behalf of your client, the
Reno City Council, concerning several provisions of Chapter 278 of the Nevada Revised
Statutes. Y ou have asked several questions regarding the same issue, and we believe they may
all be answered by aresponse to the following:

QUESTION

Does an amendment of the Reno City Land-Use Plan map invalidate existing zoning
ordinances that are in conflict with the amendment or, alternatively, require the Reno City
Council to amend any existing zoning ordinances not in strict conformity with the newly-adopted

map?
ANALYSIS

The Nevada Legidlature has enacted a comprehensive statutory scheme authorizing cities and
counties to plan and zone land use in their respective jurisdictions for the purppse of promoting

health, safety, morals and the general welfare of the community. NRS 278.020. As noted by our
Supreme Court:

The State of Nevada has delegated comprehensive powers to cities and townsin the
area of zoning regulation. The legidative body of acity or of acounty of at least 15,000
people must, under Chapter 278, create a pjanning comnpiission wihich in turn must adopt
along-term plan of physical development. NRS 278.030, 278.150. Elements of the plan
include community design, conservation, economics, housing, land use, public buildings,
public services and facilities, recreation, streets and highways, transit and transportation.
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NRS 278.160. The commission may adopt the plar) in whole or if{ part after prescribed
notice and public hearing and by atwo-thirds vote. NRS 278.170, 278.210. The

legislative body may adopt all or any part of this plan after giving prescribed notice and
 holding a pulplic hearing; any change or addition must be referred to the commission.
NRS 278.220.

Pursuant to this legidative directive the City of Reno adopted a comprehensive
land-use program embodied in Title 16 of the Reno Municipa Code.

Forman v. Eagle Thrifty Drugs and Markets, 89 Nev. 533, 538, 516 P.2d 1234 (1973).

Y ou have informed us that the Reno City Council is presently considering adoption of an
amended map which isto become part of the “land-use plan” element of the Reno City Master
Plan. The starting point for an attempt to determine the legal effect of such an amended map
must, as always, bevith theintent of the legislature in enacting the provifions of Chapter 278.
Acklin v. McCarthy, 96 Nev. 520 9 (1980); Thomasv. Sate, 88 Nev. 382, 498 P.2d
1314 (1972); Ex parte Iratacable, 55 Nev. 263, 30 P.2d 284 (1934). Additionally, the Nevada
Supreme Court has delineated the guidelines for such an inquiry.

Our prime concern is to ascertain the intent of the legislature. The court must, if possible,
and if consistent with the intention of the legislature, give effect to all the statutory
provisions in controversy, and to every part of them. It isour duty, so far as practicable,
to reconcile the various provisions so as to make them consistent and harmonious. The
court, in interpreting these provisions, must also have in mind the purposes sought to be
accomplished and the benefits intended to be attained.

School Trusteesv. Bray, 60 Nev. 345, 353-4, 109 P.2d 274 (1941).

With these requirements of statutory construction in mind, we turn now to consider the
pertinent provisiond of Chapter 278.

As noted above, NRS 278.020 provides a statement of the purpose of the legidaturein
enacting Chapter 278 and giving authority to regulate land-use control to the local government
entities. Under the Nevada statutory scheme, once a“Master Plan” has been adopted by a
planning commission and that plan or any part thereof has been adopted by the governing body,
there i local government entity to determine the means of putting the plan into
effect. NRS 278.230 provides.

1. Whenever the governing body of any city or county shall have adopted a master
plan or part thereof for the city or county, or for any major section or district thereof, the
governing body shall, upon recommendation of the planning commission, determine upon
reasonable and practical means for putting into effect the master plan or part thereof, in
order that the same will serve as a pattern and guide for the kind of orderly physical
growth and development of the city or county which will cause the least amount of
natural resource impairment and will conform to the adopted population plan where
required, and as a basis for the efficient expenditure of funds thereof relating to the
subjects of the master plan.

2. Thegoverning body may adopt and use such procedure as may be necessary for
this purpose. (Emphasis supplied.)

Aside from this general grant of authority to implement the master plan as a pattern and
guide, the legislature has also provided specifal government entities to create
zoning districts and enact zoning regulations. NRS 278.250 provides, in pertinent part:

1. For the purposes o# NRS 278.010 to 278.630, inclusive, the governing body
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may divide the city, county or region into zoting districts gf sfich numper, shape and area
as are best suited to carry out the purposes of NRS 278.010 to 278.630, inclusive. Within
the zoning district it may regulate and restrict the erection, construction, reconstruction,
alteration, repair or use of buildings, structures or land.

2. Thezoning regulations shall be adopted in accordance with the master plan for
land use and shall be designed:

3. Thezoning regulations shall be adopted with reasonabl e consideration, among
other things, to the character of the area and its peculiar suitability for particular uses, and
with aview to conserving the value of buildings and encouraging the most appropriate
use of land throughout the city, county or region. (Emphasis supplied.)

In attempting to construe these two statutory provisions (NRS 278.230 and 278.250) with an
eye towards harmonizing them, we are also required to give the language used by the legislature
areasonable and common sense construction.

In construing statutes, the court must consider sections together and place upon
language the interpretation which will give to each section of an act its proper effect, and
which at least will make it compatible with common sense and plain dictates of justice.

Gruber v. Baker, 20 Nev. 453, 467-8, 23 P. 858 (1890).

It has always been the rule in Nevada that when langugge is plainjand unambiguousin a
| statute therg is no room for construction. Brown v. Davis| 1 Nev. 346((1865); Lynip v. Buckner,
22Nev. 426, 41 P. 762 (1895); Seaborn v. District Court, 55 Nev. 206, 29 P.2d 500 (1934).

NRS 278.230 provides that the master plan shall be a“pattern and guide” for the
development of cities, counties or regions. “Pattern” is defined by Webster’s New World
Dictionary, p. 1042 (2d ed. 1980), as:

1. aperson or thing considered worthy of imitation or copying;

2. amode or plan used as aguide in making things; . . .

“Guide’ has been defined, in relation to the question presented here, as “applied to various
contrivances intended to direct or keep to a fixed course or motion.” Webster’s Encyclopedic
Ditionary, p. 847 (1967).

NRS 278.250 provides that zoning regulations be adopted “in accordance with the master
plan for land use.” “Accordance’ has been defined as * agreement, harmony, conformity.”
Webster’s New World Dictionary, p. 9 (2d ed. 1976). We believe the above-cited language is
clear and unambiguous and requires alocal government entity to adopt zoning regulations that
are in substantial agreement or conformity with the principles, directions and general provisions
of the adopted master plan for land use. It should be noted, however, that the agreement or
conformity is not required to be strict or absolute.

Moreover, a zoning ordinance must be pursuant to, and in substantial conformity
with, the zoning or enabling act authorizing it. 8 McQuillan, Municipa Corporations,
Sec. 25.58. The legidature has delegated the power to zone to the legidlative bodies of
cities and towns, so that the need for a comprehensive plan might be met, and has
provided means for the protection of private property through notice and public hearing.
(Emphasis supplied.)

Forman, supra, at 539.
In 1977 the Nevada Legidature expressly declared its intention that zoning ordinances take

precedence over provisions contained in a master plan. 1977 Nev. Stat. Ch. 580, 88 4-10, at
1496-1500. Thisrecent enactment buttresses our conclusion that the Nevada Legidlature has
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always intended local zoning ordinances to control over general statements or provisions of a
master plan. This express declaration is contained in the statutory requirements for approval of a
tentative subdivision map contained in chapter 278 of the Nevada Revised ; ant to
these provisions any person wishing to subdivide land in Nevadais requir tHied
steps and prepare various maps for approval by thel t entities. NRS 278.349 sets
out the procedure for action by aloca governing bod e map submitted by any
person wishing to subdivide. The pertinent language of NRS 278.349 provides:
1. Exceptasp section 2, the governing body shall, by amajority vote

of the members pr —eonditi onal ly approve, or dlsapprove atentative map

filed with it pursuant to NRS 278.330 within 30 days after receipt of the planning

commission’ s recommendations.

3. The governing body shall consider:

'(e')' "General conformi ty with the zoning ordinances and master plan, except that if
any existing zoning ordinance is inconsistent with the master plan, the zoning ordinance
takes precedence;

(Embﬁééis supplied.)

A further rule of statutory construction requires that statutes are tm and
harmonized so asto avoimns. Thus, the language of this also be given
' d effect. Sch v. Bray, supra; Lynip v. Buckner, 22 Nev. 426, 41 P. 762
: bett v. Bradley, 7 Nev. 106 (1871). We, therefore, view the statutory provision of
NRS 278.349(3)(e) as providing that local zoning ordinances enacted pursuant to the “guide” of a
master plan take precedence until modified or amended in a particular zoning or rezoning case.
To interpret the statutory scheme in any other manner would be to leave this statutory provision
devoid of any meaning.

We are aware of the recent Supreme Court decisions of the State of Oregon which judicially
construed their statutes as requiring strict compliance of zoning ordinances with a comprehensive
plan, even to the extent of requiring amendment of local zoning ordinancesin light of the later
adoption of a plan or an amendment to a plan Fasano v. Board of County Commissioners, 507
P.2d 23 (Ore. 1973); Baker v. City of Milwaukie, 533 P.2d 772 (Ore. 1975). We are also aware
of atrend amongst a minority of statesto legisatively require strict compliance of local zoning
regulations with a comprehensive plan. (See generally J. Sullivan and L. Kressel, Twenty Years
After—Renewed Sgnificance of the Comprehensive Plan Requirement, 9 Urban L. Ann. 33
(1975); D. Mandelker, The Role of the Local Comprehensive Plan in Land Use Regulation, 74
Mich.L.Rev. 899 (1976); Note—Developmentsin Zoning, 91 Harv.L.Rev. 1548-1550 (1978).
However, in our opinion, the Nevada Supreme Court would not undertake such judicia activism
without first recognizing a clear legidative initiative to modify our existing statutory framework.

The Nevada Supreme Court has long recogrp ing is amatter properly within the
province of the legislature and that the judiciar nterfere unlessitis -m
clearly necessary. Henderson v. Henderson Auto, 77 Nev. 118, 359 P.2d 743 (196%)(uclera
interference justified to correct a manifest abuse of discretion); McKenzie v. Shelly, 7 Nev. @

md 268 (1961), (judiciary must not interfere with board’ s determination to recognize
ility of commercial growth within azom Coronet Homes, Inc. v. McKenze, 84
Nev. 250, 439 P.2d 219 (1968), (judiciary mu Fe with the zoning power unless clearly
nec&%ry) Eagle Thrifty v. Huntertake P-TA,, 85 Nev. 162, 451 P.2d 713 (1969), (it is not the
business of the judiciary Whl ng ordinance, overruling the court’s opinion in
Eagle Thrifty v. Hunter L FA84 Nev. 466, 443 P.2d 608 (1968)); Forman v. Eagle
Thrifty Drugs and Markets, 89 Nev. 533, 516 P.2d 1234 (1973), (statutes guide the zoning
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process and the means of implementati omumntit-amended, repealed, referred or changed through
initiative); Sate ex rel. Johnsv. Gragson, 89 Nev. 478, 515 P.2d 65 (1973), (court will interfere
where administrative decision is arbitrary, oppressive or accompanied by manifest abuse). As
stated by the dourt:
Zoningisategistative matter, and the legislature has acted. Eagle Thrifty v. Hunter
Lake P.T.A,, 85 Nev. 162, 451 P.2d 71m authorized ‘the governing body’ to
provide for zoning districts and to esta Tnistrative machinery to amend,
supplement and change zoning ¢iSINCES. NRS 278.260. As a general proposition, the
zoning power s should not be subjectedtojudicial interference unless clearly necessary.
Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 P.2d 219 (1968). (Emphasis

supplied) ]

Board of Commissionersv. Dayton Dev. Co., 91 Nev. 71, 530 P.2d 1187 (1975).

In view of the above-described history of judicial restraint, it is our opinion that the Nevada
Supreme Court would more likely adopt the judicial reasoning of the Supreme Courts sitting in
the States of Washington, Colorado and Montana which have recently considered this exact
question.

It may be argued that the purpose of the act assuring the highest standards of environment
for living—is defeated when the plan is not strictly followed. However, since planning
agency reports and recommendations on proposed projects and controls—which must
indicate conformity or nonconformity with the comprehensive plan—are * advisory only’
(RCW 36.70.650 and RCW 36.70.540), it is evident the |legislature intended that
nonconformance with the plan should not necessarily block a project. South Hills Sewer
Digtrict v. Pierce Co., 22 Wash.App. 738, 745-46, 591 P.2d 877 (1979). Thisis
confirmed by the admonition that the comprehensive plan shall not be considered other
than a guide to devel opment and adoption of official controls. RCW 36.70.340.

Appellants argue that the court should follow Oregon by holding that the plan should
be given preference over conflicting ordinances. But Oregon’ s statutory scheme
substantially differs form Washington's. (Emphasis supplied.)

Barriev. Kitsap County, 613 P.2d 1148 (Wash. 1980).

At least one of the differences between the Oregon statutory scheme and that of Nevadaisthe
former’ s requirement that a master plan can only be adopted by a planning commission which
then recommends zoning ordinances to be enacted by the governing body of a county to carry out
the objectives of the plan. Fasano, supra, at 27. IfFNévada, hojvever, statutes give the local
governing body the discretion to adopt or not adop amaster plan that has
previously been adopted by a plajiing commission. NRS 278.220. Only after adopting all or
part of amaster plan is a governing body Tequited to adopt regulations to implement it asa
pattern and guide for development. NRS 278.230.

The Colorado Supreme Court addressed the issue of requiring strict compliance of zoning
ordinances to the master plan in Theobald v. Board of County Commissioners, 644 P.2d 942
(Colo. 1982), and determined:

The master plan is the planning commission’ s recommendation of the most desirable
use of land (citations omitted). Conceptually, a master plan is a guide to development
rather than an instrument to control land use. R. Anderson, American Law of Zoning, 88
21.15, 22.12 (2d ed.); E. McQuillan, Municipal Corporations, Zoning, 8§ 25.08 (3d ed.,
1976 Repl. Vol.).

The general ruleisthat zoning should be enacted in conformance with the
comprehensive plan for development of an area, Fasano, supra; Harr, In Accordance
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with the Comprehensive Plan, 68 Harv.L.Rev. 1154 (1955); 1 E. Yokely, Zoning Law
Practice, § 2-1 (4th ed. 1978). However, the Master Plan itself is only one source of
comprehensive planning and is generally held to be advisory only and not the equivalent
of zoning, nor binding upon the zoning discretion of the legidative body. 1 & 2a.
Rathkopf, Law of Zoning and Planning, 8 12.01, et seg., 8 30.02 (4th ed.); State ex rel.
Rochester Ass n of Neighborhoods v. City of Rochester, 268 N.W.2d 885 (Minn. 1978);
Holmgren v. City of Lincoln, 199 Neb. 178, 256 N.W.2d 686 (1977); Todrin v. Board of
Supervisors, 27 Pa.Cmwlth. 583, 367 A.2d 332 (1976); Coughlin v. City of Topeka, 206
Kan. 552, 480 P.2d 91 (1971); Sharninghouse v. City of Bellingham, 4 Wash.App. 198,
480 P.2d 233 (1971).

Thisruleisembodied in our statute. While the statute provides for master planning
on acounty level, the board of county commissionersis specifically empowered, by
majority vote, to disregard the recommendations of the planning commission as set forth
in the master plan. (Citations omitted.) (Emphasis supplied.)

Id. at 948-949.
It should be noted that alocal governing body in Nevada may also d
recommendations of a planning commission as set forth in amaster plan. NRS 278.220-278.240.
The court went on to consider what standard of review was appropriate when confronted with
an amendment to a master plan.

The Barries third argument that the council acted arbitrarily and capriciously presents this
guestion: Does a comprehensive plan amendment require a showing of changed
circumstances and, if so, has this showing been made? A comprehensive plan
amendment, the Barries argue, affects landowners' property rights so a showing that
conditions have changed is necessary. This court, however, has only required this
showing where a municipality rezones property. (Citations omitted.) (Emphasis
supplied.)

Theobald, supra, at 1154.

In reviewing the statutory scheme for planning and zoning in the State of Montana, their
Supreme Court determined that substantial conformity to a master plan was required of zoning
ordinances but strict compliance was unnecessary and unworkable.

The first phrase of section 76-2-304, sets the tone for all that comes after it. It states
that ‘the zoning regulations shall be made in accordance with a comprehensive
development plan . . .” (emphasisin original). We assume here that the term ‘ zoning
regulations’ is also meant to cover the term ‘zoning districts.” We cannot ignore the
mandatory language (‘ shall’) of this statute.

The vital role given the planning board by these statutes cannot be undercut by
giving the governing body the freedom to ignore the product of these boards—the master
plan. We hold that the governmental unit, when zoning, must substantially adhere to the
master plan.

To require strict compliance with the master plan would result in a master plan so
unwor kabl e that it would have to be constantly changed to comply with the realities. The
master plan is, after all, a plan. On the other hand, to require no compliance at al would
defeat the whole idea of planning. Why have aplan if the local government units are free
toignoreit at any time? The statutes are clear enough to send the message that in
reaching zoning decisions, the local governmental unit should at least substantially
comply with the comprehensive plan (or master plan).
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This standard is flexible enough so that the master plan would not have to be
undergoing constant change. Y et, this standard is sufficiently definite so that those
charged with adhering to it will know when there is an acceptable deviation, and when
there is an unacceptable deviation from the master plan.

We are aware that changes in the master plan may well be dictated by changed
circumstances occurring after the adoption of the plan. If thisis so, the correct
procedure isto amend the master plan rather than to erode the master plan by simply
refusing to adhereto its guidelines. If the local governing bodies cannot cooperate to this
end, the only alternative isto ask the Legislature to change the statutes governing
planning and zoning. (Emphasis supplied.)

Little v. Board of County Commissioners, 631 P.2d 1282 (Mont. 1981).
These courts’ opinions have been well reasoned and reflect the majority view. We find no
reason to believe that the Nevada courts would take any different position.

CONCLUSION

I_Kn‘amEJ'ndmém‘ofa‘IHTdese map, which is part of aMaster Plan as that term is defined in

NRS 278.150 and NRS 278.160, does not require immediate amendment of all local zoning
ordinances which are not in strict conformity with the map as amended. Additionally, all
ordinances that exist at the time of aland-use map amendment remain in effect until modified or
amended by the local governing body.

BRIAN MCKAY, Attorney General

By: MicHAEL D. RumBoLz, Chief Deputy Attorney General

OPINION NO. 84-7 County Clerks; Elections; Initiative and Referendum; Secretary of
State: Nev. Admin. Code § 295.010 isnot in conflict with constitutional and statutory
provisionsrelating to thefiling of statewide petitionsfor initiative and referendum.
County clerks should not accept submission of any statewide petition for initiative or
referendum which isnot presented within thetime limits established by Nev. Admin.
Code § 295.010.

CARSON CITY, April 16, 1984

ROBERT J. MILLER, Clark County District Attorney, Clark County Courthouse, Las Vegas,
Nevada 89155

ATTENTION: CHARLESK. HAUSER, Deputy District Attorney

DEAR MR. MILLER:
Y ou have sought our opinion concerning the validity of Nev. Admin. Code § 295.010.

QUESTION | |

Does Nev. Admin. Code § 295.010 conflict with Nev. Const. art. 19, 8 2, or Nev. Rev. Stat.
88 295.025(1), 295.035(1), 295.045(2), 295.056, 295.057, 295.058 and 295.059?
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2 || City Attorney (m‘ t W
Nevada Bar No. 1056
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1 approval. If denied, the proposed changes could not be made to
the Master Plan of Streets and Highways and the Las Vegas
2020 Master Plan, and the approved Sheep Mountain Parkway
and master planned streets would remain in their current
alignments.

SN

Id.
IIL.
THE SUMMARY JUDGMENT STANDARD

In Butler ex rel. Biller v. Bayer, 123 Nev. 450, 457-58, 168 P.3d 1055, 1061 (2007), the

Nevada Supreme Court described the standards for granting a motion for summary judgment:

O 0 NN N W

This court reviews a summary judgment order de novo.
We have previously explained that “[sJummary judgment is
10 appropriate when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits on file show that there
11 exists no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.” A genuine issue
12 of material fact exists if, based on the evidence presented, a
reasonable jury could return a verdict for the nonmoving party.
13

14 || The party requesting summary judgment bears the burden of establishing that no triable issues
15 remain. Butler v. Bogdanovich, 101 Nev. 449, 451, 705 P.2d 662, 663 (1985). All reasonable
16 inferences must be made in favor of the opposing party and the Court may not weigh the

17 credibility of the evidence. Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 714, 57 P.3d 82,
18 || 87 (2002).

19 IV.
20 THE PLACEMENT OF THE NORTH ALIGNMENT ON
THE CITY’S MASTER PLAN OF STREETS AND HIGHWAYS
21 DID NOT CONSTITUTEA T GOFTHES T PROPERTY
22 The City’s Master Plan of Streets and Highways is a planning document. Nevada law

23 clearly provides that planning activities do not constitute a taking. In an effort to circumvent this
24 || clearly established law, Plaintiff argues that the setback requirements of Las Vegas Municipal

25 Code (LVMC) 13.12.150 preclude all development of the subject property under the unique

26 circumnstances of this case. The setback requirements of LVMC 13.12.150 do not even apply to
27 the subject property since the City Council never adopted an ordinance establishing a center line

28 || for the North Alignment. The placement of the North Alignment on the City’s Master Plan of
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1 Streets and Highways was a routine planning activity that had no legal effect on the use and
2 development of the subject property. The amendment did not constitute taking of the subject
3 property.
4 The Master Plan of Streets and Highways is part of the City’s Master Plan. LVMC
5 13.12.020. NRS 278.230(1)(a) describes the purpose of the Master Plan:
6 A pattern and guide for that kind of orderly physical growth
and development of the city or county which will cause the least
7 amount of natural resource impairment and will conform to the
adopted population plan, where required, and ensure an adequate
8 supply of housing, including affordable housing . . . .
9 || The purpose of the City’s Master Plan of Streets and Highways is described in LVMC 13.12.010:
10 The Master Plan of Streets and Highways has been
prepared by the City Planning Commission to promote the orderly
11 development of land which an increasing population will require,
to eliminate existing congestion and facilitate rapid traffic
12 movement, and to make provisions for anticipated future traffic
needs.
13
14 || The Master Plan of Streets and Highways is a planning document and the placement of a
15 || potential roadway on the Plan does not constitute a taking of private property.
16 In Sproul Homes of Nevada v. State ex rel. Department of Highways, 96 Nev. 441, 444,
17 611 P.2d 620, 621 (1980), the Nevada Supreme Court found that inclusion of a street on a master
18 || plan does not constitute a taking:
19 It is well-established that the mere planning of a project is
insufficient to constitute a taking for which an inverse
20 condemnation action will lie.
21 The Court adopted the reasoning of a California court in Selby Realty Company v. City of San
22 || Buenaventura, 514 P.2d 111 (Cal. 1973):
23 On appeal, the court stated: “In order to state a cause of action for
inverse condemnation, there must be an invasion or an
24 appropriation of some valuable property right which the landowner
possesses and the invasion or appropriation must directly and
25 specially affect the landowner to his injury.” Jd. at 117. The court
continued:
26
If a governmental entity and its responsible officials were
27 held subject to a claim for inverse condemnation merely because a
parcel of land was designated for potential public use on one of the
28 several authorized plans, the process of community planning would
Las Vegas City Attomey
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1 either grind to a halt, or deteriorate to publication of vacuous
generalizations regarding the future use of land. We indulge in no
2 hyperbole to suggest that if every landowner whose property might
be affected at some vague and distant future time by any of these
3 legislatively permissible plans was entitled to bring an action in
declaratory relief to obtain a judicial declaration as to the validity
4 and potential effect of the plan upon his land, the courts of this
state would be inundated with futile litigation.
5
Id at 117-18 (emphasis added). We agree with this reasoning.
6
7 {| 96 Nev. at 444, 514 P.2d at 621-22.
8 In an effort to avoid the clear reasoning of Sproul Homes, Plaintiff argues that the
9 amendment of the Master Plan of Streets and Highways in conjunction with the setback
10 || requirements of LVMC 13.12.150 constitutes a taking. LVMC 13.12.150 provides:
11 All buildings or structures to be built along any major street
or highway embraced by the Master Plan shall be set back from the
12 centerline of any existing or proposed major street or highway a
distance equal to one-half the proposed right-of way width, plus the
13 distance required by the particular zone in which the property is
located, unless an ordinance is adopted to establish a distance other
14 than one-half the proposed right-of-way width. With respect to any
building or structure located at any intersection described in
15 Section 13.12.100, the foregoing setback requirements shall be
increased to conform to the property line radius specified in that
16 Section.
17 A setback requirement is a legitimate exercise of the city’s police power and does not
18 amount to a per se taking. Echevarrieta v. City of Rancho Palos Verdes, 103 Cal. Rptr. 2d 165,
19 171 (Cal. App. 2001), the Court stated:
20 Here, while the City has imposed limitations on the height
of pre-existing foliage, it is a legitimate exercise of police power
21 which does not rise to the level of a taking. Contrary to “per se”
takings, “traditional land-use regulations” such as the
22 imposition of minimal building setbacks, parking and lighting
conditions, landscaping requirements, and other design
23 conditions “have long been held to be valid exercises of the
city's traditional police power, and do not amount to a taking
24 merely because they might incidentally restrict a use, diminish
the value, or impose a cost in connection with the property.
25 [Citations.]” ( Ehrlich v. City of Culver City, supra, 12 Cal. 4" at p.
886, 50 Cal. Rptr. 2d 242, 911 P.2d 429; HFH, Ltd. v. Superior
26 Court (1975) 15 Cal. 3d 508, 518, 125 Cal. Rptr. 365, 542 P.2d
237 [“[A] zoning action which merely decreases the market value
27 of property does not violate the constitutional provisions
forbidding uncompensated taking or damaging. . . .”].) “The denial
28 of the highest and best use does not constitute an unconstitutional

Las Vegas City Attorney
400 E. Stewart Ave., 9th Floor
Las Vegas, Nevada 89101

702-229-6629 -10- 00496’6 4997

RA 03586




1 taking of property. [Citation.] ‘Even where there is a very
substantial diminution in the value of land, there is no taking . ...
2 [Emphasis added.]
3 See also R & Y, Inc. v. Municipality of Anchorage, 34 P.3d 289, 296-97 (Alaska 2001).
4 In the case of the subject property, the setback requirements of LVMC 13.12.150 are not
5 even applicable since the City Council did not adopt an ordinance establishing a centerline for
6 || the North Alignment. LVMC 13.12.130 provides:
7 With respect to any major street or highway located on a
section line, the section line shall be the centerline unless the
8 Board of Commissioners adopts an ordinance which establishes a
different centerline. With respect to any proposed or existing
9 major street or highway which does not follow a
predetermined line, the location of the centerline in each case
10 shall be described by ordinance. [Emphasis added.]
11 Since the setback requirements of LVMC 13.12.150 are measured from the centerline of the
12 roadway and the City Council did not establish a centerline by ordinance, the setback
13 requirements of LVMC 13.12.150 could not be enforced in any land use application regarding
14 | the subject property.® See Exhibit A; Affidavit of Bryan K. Scott, attached as Exhibit K;
15 || Affidavit of James B. Lewis, attached as Exhibit L.
16 The placement of the North Alignment on the Master Plan of Streets and Highways was a
17 || planning activity that did not legally effect Plaintiff’s ability to use or develop the subject
18 || property. This amendment did not constitute a taking of the subject property.
19
20
21
22
23
24
25
26 % In Boulder City v. Cinnamon Hills Associates, 110 Nev. 238, 247, 871 P.2d 320, 326
(1994), the Nevada Supreme Court noted that a city’s “interpretation of its own land use laws is
27 || cloaked witha presumption of validity and will not be disturbed absent a manifest abuse of
discretion.”
28
Las Vegas City Attomey
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AFFIDAVIT OF BRYAN K. SCOTT

STATE OF NEVADA )
COUNTY OF CLARK % ”

BRYAN K. SCOTT, being first duly sworn, deposes and says:

L. I am employed by the City of Las Vegas as an Assistant City Attorney. [ have
personal knowledge of the matters stated herein; and, if called upon, I am competent to testify
thereto.

2. I have been assigned as counsel for the City regarding land use and planning
matters for more than eleven years.

3. During my tenure with the City, the Office of the City Attorney has consistently
advised the City Council and the City staff that the City’s Master Plan of Streets and Highways is
a planning document only and that the placement of a roadway on the Master Plan cannot be used
to restrict or impair the development of adjoining parcels.

4. I am aware of the setback requirements of LVMC 13.12.150. I cannot recall any
situation in my tenure when those setback requirements have been enforced against any proposed
project on a parcel abutting a roadway placed on the Master Plan.

5. The proposals for the Sheep Mountain Parkway do not follow a predetermined
section line. LVMC 13.12.130 requires the City Council to describe the centerline of the
roadway by ordinance. The City Council did not adopt an ordinance describing the centerline of
the North Alignment of the Sheep Mountain Parkway.

6. The setback requirements of LVMC 13.12.150 are calculated from the centerline
of a roadway placed on the Master Plan of Streets and Highways. Since the City Council did not

describe the centerline of the North Alignment of the Sheep Mountain Parkway by ordinance, the
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setback requirements of LVMC 13.12.150 could not be applied to parcels abutting the North

Alignment.

DATED this é Sfyda}' of December, 2011,

e

" BRYANK.SCOTT

SUBSCRIBED and SWORN to before

Gt

me this

7y Public State of Novady

gm%m R g

CINDY KELLY

My a2 93-0530-1
Y 98P eup. Aug. 4, 2013
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1 AFFIDAVIT OF JAMES B. LEWIS

2 || STATE OF NEVADA )

3 || COUNTY OF CLARK 3 -

4 JAMES B. LEWIS, being first duly sworn, deposes and says:

5 1. I am employed by the City of Las Vegas as a Deputy City Attorney. I have

6 personal knowledge of the matters stated herein; and, if called upon, I am competent to testify

7 || thereto.

8 2. I have been assigned as counsel for the City regarding land use and planning

9 || matters for more than six years.
10 3. During my tenure with the City, the Office of the City Attorney has consistently
11 || advised the City Council and the City staff that the City’s Master Plan of Streets and Highways is
12 a planning document only and that the placement of a roadway on the Master Plan cannot be used
13 || to restrict or impair the development of adjoining parcels.
14 4, I am aware of the setback requirements of LVMC 13.12.150. I cannot recall any
15 situation in my tenure when those setback requirements have been enforced against any proposed
16 project on a parcel abutting a roadway placed on the Master Plan.
17 5 The proposals for the Sheep Mountain Parkway do not follow a predetermined
18 || section line. LVMC 13.12.130 requires the City Council to describe the centerline of the
19 || roadway by ordinance. The City Council did not adopt an ordinance describing the centerline of
20 the North Alignment of the Sheep Mountain Parkway.
21 6. The setback requirements of LVMC 13.12.150 are calculated from the centerline
22 of a roadway placed on the Master Plan of Streets and Highways. Since the City Council did not
23 describe the centerline of the North Alignment of the Sheep Mountain Parkway by ordinance, the
24
25
26
27
28

Las Vegas City Attomey
400 E. Stewart Ave., 9th Floor
Las Vegas, Nevada 89101

702-229-6629
004931

004936
RA 03592



—_—

setback requirements of LVMC 13.12.150 could not be applied to parcels abutting the North

Alignment. —_—

SUBSCRIBED and SWORN to before

3 CIMDY BRLLY
Mutary Public $iote of Reveda

Pio. PR-0BE0.-1

" My opph. anp, Aug. 4, 3013

me this 3%‘ day_ of December, 2011.

Kelly

NOTARY PUBLIC /]

P
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1 ROUGH DRAFT TRANSCRIPT
2
3
DRAFT 4 REALTIME AND INTERACTIVE REALTIME TRANSCRIPT
TRANSCRIPT 5 ROUGH DRAFT DISCLAIMER
6
7
8 IMPORTANT NOTICE: AGREEMENT OF PARTIES
Binion vs. Fore Stars 9
10
11 We, the party working with realtime and rough draft
Tom Perrigo, Volume I 12 transcripts, understand that if we choose to use the
13 realtime rough draft screen or the printout, that we
14 are doing so with the understanding that the rough
Monday, December 5, 2016 15 draft is an uncertified copy.
16
17 We further agree not to share, give, copy, scan, fax
By: Carre Lewis, NV CCR 497, CA CSR 13337 18 or in any way distribute this realtime rough draft
carre@envision.legal 19 in any form (written or computerized) to any party.
20 However, our own experts, co-counsel, and staff may
21 have limited internal use of same with the
Envision Legal Solutions 22 understanding that we agree to destroy our realtime
1~702-781-DEPO 23 rough draft and/or any computerized form, if any,
24 and replace it with the final transcript upon its
25 completion.
2
REPORTER’*S NOTE: 1 I NDEX
Since this deposition has been provided in real time 2 WITNESS: TOM PERRIGO
and is in rough draft form, please be aware that 3 EXAMINATION PAGE
there may be a discrepancy regarding page and line 4 By Mr. Bice 8
number when comparing the realtime screen, the rough 5
draft, rough draft disk, and the final transcript. 6
7
Also please be aware that the realtime screen and 8
the uncertified rough draft transcript may contain 9
untranslated steno, reporter's notes, asterisks, 10
misspelled proper names, incorrect or missing Q/A 11
symbols or punctuation, and/or nonsensical English 12
word combinatiens., All such entries will be 13
corrected on the final, certified transcript. 14
15
Court Reporter's Name: 16
Carre Lewis, CCR 497 17
18
19
20
21
22
23
24
25
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Tom Perrigo i Exhibit 10 Code Proviaien 195
Binlon va. Foras Stars 2 Exhibit 11 Title 19 Unified 203
Davelepment Code, Page 13
Honday, Decambar 5, 2016 a
Exhibit 12 NHovamber 24, 2015 Letter 205
Carre Lewis, CCR No., 497 4 From Seventy Acres LLC to
City of Las Vegas:
EXHIBITS 5 CLV0D0247 = 249
HUMBER PAGE 6
Exhibit 1 Decamber 30, 2014 Letkter 1% 7
from City of Las Vagas to
Frank Pankratz at EHB 8
Companies) BINIONODS3ZG
9
Exhibit 2 Unified Development Code, 53
R-4; BINIONOOB322 and 323 i
Exhibit 3 Map, Southwest Sacter; 4 1"
BINIOHO08324
12
Exhibit 4 August 20, 2015, Letter 118
from City of Las Vegas to i3
Lowenstein, Planning
Section Managsr; 4
BINIONQOB33T
15
Exhibit & City of Las Vegas Agenda 130
Summary Page, Planning, 16
Septembar 8, 2015}
BINICNQOB328 - 337 17
Exhibit 6 Hotice of Public Hearing, 146 18
March @, 1990; BINTOHOQB315
- 316 19
Exhibit 7 Peccole Ranch Maater Plan 148 20
Exhibit 8 Agenda, Clty Counecil 155 21
Minutes Meeting of April 4,
1990 BINIOHO08313 = 314 22
Exhibit & Agenda, City Council 178 23
Minutes Mesting of April 4,
1990 and Zoning Action 24
Letter
25
L] [
THE VIDEOGRAPHER: This is the beginning of 1 THE VIDEOGRAPHER: Weould the court reporter
video record the Ho. 1 in the deposition of Tom 2 please swear in the witneas,
Perrigo, taken in the case of Binlen, &t al., versus 3 Whereupan --
Fore Stars, at al., hald at Pisanelli Bies, 400 4 TOM PERRIGO,
Bouth Tth Street, Sulte 300, in Las Vegas, Hevada 5 having been first duly sworn to testify to the
89101, 6 truth, was examined and testified as follows:
The date is Dacember 5, 2016, My name ia 2 EXAMINATION
Hunter Blackburn, the videographer, working on BY MR. BICE:
behalf af Envision legal Servicea. 9 Q. Good morning, Mr. Perrige. Can you state
The court reporter is Carre Lewis. 10 your full name for tha recerd.
Will all present please identify 11 A, Thomas Andrew Perrigoe.
themaalvea, beginnlng with the witness. 12 Q. Can you tell me where you currantly wark?
THE WITHESS: Tom Perrige. 19 A I woark for the City of Las Vegas,
MR. BYRMES: Phil Byrnes reprasenting city 14 Q. How long have you worked for the city of
af Las Vegas and the deponant. 15 Las Vegan?
MR. JIMMERSON: Goed merning. Jim 16 A Since Auguat of 1994,
Jimmerson 1'm privileged to representing the 17 Q. What ia your current pesitien with City of
defendanta in this matter, Fore Stars, LTD, 180 Land i8 Las Vegaa?
Company, LLC, and Sevanty Acras, LLC. Good morning 19 Al Current poaition ia planning director and
to you all. 20 chief sustainability officer.
MR, BICE: Todd Bice on behalf of the 21 Q. All right. €an you tell me what it means
plaintiffa, a2z te be the planning director and the chief
ris a3 sustainability afficer?
It 24 A. The planning director is responsible for
lees 25 the functien and eperatien af the planning
a
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senior planner who has worked in that area will get i Exhibit Me. 1. Do you need your glasasasa?
togethar and really avaluate the proposal. a A. I deo.

Q. And then they will do a recommendation to 3 Q. Undaratood.
you? -+ ghewing you what'a besn marked aa Exhibit

A Yea. 5 He. 1 Mr. Perrige, I will let you read it and ask

Q. And than you will decide whather or nat 1t G you if you have ever secen this document before.
movas forward before planning commisalon? 7 A. Yea, I have seen it.

A, Yea, B Q. pid you see it before it was sment?

MR. JIMMERSON: Hx. Bice, while you are 9 A Ho.
pausing, can you just work with us in terms of what 10 Q. How did yeu find eut about it, "thia™ being
you and anybody else would have plans far in terns 1 Exhibit 1, this latter?
af luneh? TIs it 12 to 1?2 12:30 te 1:307 What did 12 A I don't recall. It became a queation at
you have in mind? i3 some poeint, this letter. And I den't recall when I
MR, BICE: 12iah is fine, I can have lunch 14 firat heard about it.
brought in, 1f yeu weuld rathar de that or yeou can 15 [} Can you tell me what is a request for
go out for lunch. I'm indifferent. i6 zoning wverification?
MR, JIMMERSOH: T would like to walk acroas 17 A It's fairly atandard and routina whers
the alley. 18 people when they aré wanting to know what the zoning
MR. BICE: Understood. We will break 19 ia, they will come in and aak for this letter. And
around noonish and come back whenever Phil and the 20 the planner will laek it up in our syatem and verify
witness are ready. 21 what is the designated zonimg 18 and issue tha
MR. JIMMERSOH: Thank you. 23 letter.
(Exhibit 1 marked.) 23 Q. Sa how many of thess lettaers doea tha City
BY MR. BICE: 24 issue in a year?
Q. I'm going to ahow you what's been marked as 25 A I den‘t know the exact number but it's
49 50
quite a few. ] limited ta zoning?

Q. And so any property owner can come in or 2 A Yen.
actually I guess anyone can come in and ask you -- 3 Q. Why ia it limited to zoning?
ask the City to tell tham what the zening is on a 4 A, Zening 1 guess I need te back up on tha
piece of property, correct? 5 question of whether or not land use is binding. It

A. Yes. 6 i3 to a certain sxtent. There are lnatances where

Q. Do you even have Lo be the praparty ewnar? 7 it's pot in copformance to the zoning and the zoning

A. Mo . 8 is sought to have more veracity, I guess, be more

Q. What'a the purpese of thia letter? S8trike 9 important in terms of what somebody has -- what
that lat ma rephrase Mr, Perrigo. 10 entitlements they have to the property, than the

What's the purpose of a letter like this? i land use.

A Typically people want to verify what their 1z Q. ¥You say that thére are instances where
zoning is, I gueas. I don't know. I suppose 13 people think that the zoning has mere veraclity than
everybody who comes and asks maybe has a diffarent 14 the land use?
reason I can't speculate. 15 A Tha =-- nat instances. Again, my

Q. This informatien is all publicly available 16 understanding and probably have to dafsr to the City
corraet? 17 attorney's office with whom I have had conversations

A, Yes. 18 | regarding this exact question.

Q. They can lack on the city's map and 19 Q. Don't tell me exactly what thay have teld
determine what the zoning is, can they not? 20 you. I'm trying te understand what your positiaon

A Yes. 21 ia?

Q. Do peaple seek a aimilar letter like this a3z A I'm not golng to tell you what thay teld
concarning the master plan? 23 ma .

A. I'm not aware of a similar letter. 24 Q. Okay.

Q. 50 whan you lasue letters like this it'a 25 A, My position ia that the zoning is tha --

51 52
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what's the propér way to aay it? The zoning geverna i Q. Ia this aemething that yeu were familiar
more == I guess zoning firsat, land usse asscond. 2 with?
Q. Sa == 3 A Yes,
a. If the land use and the zaning aren't in 4 G. 1s this semething that governs developments
conformance, then the zoning would be a higher order 5 in the City of Laa Vegas?
entitlement, I guess. 6 A, Yas.
Q. So dt's your pasition that zening 7 @ And thls is asomething 1 assume that your
supercedes the general plan -- 8 department ia responaible for adhering te?
Ao Yea. 9 A, The planning department ameng other
Q. Or the master plan? io dopartments, yes, building and safety, public works.
A. Yes. 1 Q. Whe prepares the Title 19 or Chapter 197
Q. Ia that spalled out anywhera in the city‘s 12 A Who preparaes?
coda? 13 Q. Yes. In other words, who drafted it? Do
A I don't == I den't == I don't know. 14 you know?
MR, BICE: Lot's mark this ona. 15 A Well, a number ef paspla have been lnvolved
(Exhibit 2 marked.) 16 in drafting it ever the years. Ultimately the final
BY MR. BICE: 17 drafting comea out of the Clty atternay's offlce.
Q. Can you tell me what Exhibit Wo., 2 isa. 18 Q. Then it gets adopted by the Clty eouneil,
A, It's entitled the Unified Development code. 19 correct?
Q. What is that? 20 A Yes.
A. The == used to be -= it's Title 18, 21 Q. Do you consider the City ardinance here
Q. Okay. What is Title 15% 23 Title 19 to be binding?
A, Essantially a zening eoda, 23 MR, BYRHES: I'm going to object., rcalla
Q. #oning coda for the City of Las Vagas? 24 for legal cenclusian,
A That is correct. a5 Go ahead and answer.
53 54
BY MR, BICE: 1 experianca?
Q- Just asking you for you as the planning 2 A, Yes.
director do you consider it to be binding? a Q. S0 dealing with this version that existed
A. I consider it te be binding. Again, the 4 at least as of March 11 of 2011, R-4 district is for
council has discretion. 5 high density you said?
a. If you -- I'm just using this one as an 6 A, Yes.
exampla., This is R=4, can yeu tall me what R=4 is 97 Q. Can you == in layman's tsrms can you tell
presently? 8 me what that means? Does that mean like apartments?®
Al High density residential district, 9 A Means multifamily dwellings, attached.
@, 1f you look at the bottom laft-hand corner 10 Q. Condos, apartments, thinga like that: ia
of this document, this is dated as of Warch 16 of i that correct?
2011, do you see that? iz A. That's correct.
A. Yes. 13 Q. It says herae: “The R-4 District la intend
Q. Due know whether or not that's the current 1 to allow for the development of high denaity
version of the City code of Title 197 15 multifamily units within the downtown urban core and
A Title 19 == well, this would not be. 16 in other high intensity areas auitable for high
Q. okay. 17 dansity rasldential prejacts.™
A. It's == Title 19 is amended quite 18 How would T figure out what are the other
frequantly. 19 high intenaity areaa asuitable far high dansity
Q. okay. 20 residential development: where would I lock to
A, And every time it amended then it becomes 21 figure out those areas?
the naw, a2 A 1 don't know that those are apecifically
qQ. A new varsion, correst? 23 spalled out,
A A new veraien. a4 Q. Okay. Are those =- are areas appropriately
Q. Ia amended multiple timesa a vear in yeur 25 designated for high density residential development,

56
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A Yea. 1 A T don't.
Q. All right. HNow as parts of that process, 2 Q. How about Mr. Summerfield?
did yeu == and lat's just deal with yeou parsenally 3 A. I don't beliave =o.
for a minute did you de any research concernlng the 4 Q. What did they provide you in terms of
master plan -- the Peccole master plan concerning 5 research, Mr. Lowenstein and company?
this property? G AL A copy of tha ariginal zening case, of
A. 1 did not. Let me put a finer peint on 7 the -- soma of the mapa, the master plan, the -- all
that. I read materials that my astaff put together ] of the infermatlon regarding the zoning te R-PD7,
in their ressarch. g9 ineluding the backup frem the council hearings and
Q. Who did the research for you on that? 10 what was recorded and that kind of stuff.
A My, Lewenstein headed it up and I beliave 1 Q. S0 you saw the aganda items from thes --
Mr. Swanton asslsted and I don't know who else. 12 from 1990 concerning the City council?
Q. Mr. Swanton? i3 A Yes.
MR. JIMHERSOH: €Can we get a apelling on 14 Q. And planning commisaion maetinga?
that please. 15 A Yes,
THE WITHESS: S W A M T O N. 16 (Exhibit & marked.)
MR. JIMMERSOH: Thank you very much. Do 17 BY MR. BICE:
you have a first name? 18 Q. I want to make sure we are talking about
THE WITHESS: Steve. 19 the same documents. This is Exhibit 6. Showing you
HR. JIMMERSOH: Thank you very much. 20 what's been marked as Exhibit Ho. 6, Mr. Perrigo, is
BY MR. BICE: 21 this some of the infarmation you were praovided by
Q. Did Mr. Rankin have any Invelvement in 22 your staff?
that? 23 A Yes.
A, 1 balisve 8o, 24 Q. can yeu tell us what this ia?
Q. Do you recall what his invelvement was? a5 A This 1 the publiec hearing notice for
145 146
%2-17-90. 1 e Weuld that eliminate, then, the prior
Q. What is Z=17-907% 2 zoning classifications on the property?
A It would bé the zoning case, 3 A If approvad, yea.
Q. Zoning case for what? 4 Q. Was this appraoved?
A. To rezone property at Peccale Ranch. 5 A Yes.
Q. Got it. That's the number that gets a Q. With conditions, correct?
asaigned based on an application) is that right? 7 A, Yes.
A Yes. 8 Q. Who was the applicant?
Q. 80 this is for notice for March 8 of 1990, a A, Peccole -- Willlam Peccole trust.
correct? 10 Q. 1982 trust?
A Yes. 1 A, 1982 truat,
Qi Can you tell me what the nexr page of of i2 Q. Was that the developer?
this exhibit is? 13 Al I don't knaw.
A, The annotated agenda with minutea. 14 Q. Do you know who the developer was, if not
Q. What does that mean, annotated agenda i5 the trust?
minutea? 16 A, I dan't know.
A Has tha staff recommendation, the 17 Q. Have you aver inveatigated whoa thae
conditions of approval, and some of the -- I don't 18 developer was?
know that this is the entire document, but I den't 19 A. I have not.
remember for sure. Somas of the comments from soma 20 MR, BICE: Have this marked.
aof the planning commissioners. 21 (Exhibit 7 marked.)
Q. What was the -- what was the applicatien -- 22 BY MR. BICE:
what was the applicant seeking te de? 23 Q. Showing you what's been marked as Exhibit
A To razone preperty from nenurban te R-PD7, 24 Ho. 7, have you seen this deocument before?
R=3 and C 1. 25 A 1 have,
148
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Q. ¢an you tell me what it ia? 1 Q. pid the applicant do so?
A. The Peccale Ranch master plan. 2 A, Yes.
Q. Whan did you first see this Paccole Ranch a Q. Why was it that ataff determined that they
mascar plan? 4 needed to submit a major modification ko this plan,
A. I don't know, early on when Lhe proposal 5 Exhibie 7?2
was firat made and Mr. Lovenstain started his 4 A taff determination was based on Lhe faet
research into the property. 7 that 1t was a rather large change te the existing
Q. pid you ever show a copy -- do you know, 8 plan eut there, and given the number of units that
did anybody at the City evar give a copy of this to 9 wara being requested and given the question as to
the applicant EHB companles? 10 whether ar not thia plan existed or had any atanding
A. I don't know. 1 and what that meant, staff raquested a major
Q. pid it aver come up at any of the 12 modification mo that councll could understand and
preapplication meetings? i3 decide whether or not what was being proposed was
A Yas. 14 apptoprliate in the contaxt of this earlier plan.
©. Where you were present? 15 Q. All right. At the time that you wera
A Yasu, 14 alerted to this plan, you reviewed it, correct?
Q. ‘Tell me what came up about it, about the 17 A. ¥Yaa.,
master plan. 18 Q. pid you believe that it was binding?
AL At seme peint, [ den't remember exactly 19 A I did not.
when, based on the plan, ataff had requested that 20 Q. bid you tell anyena that?
the applicant alsa file [or a major modification to 21 A. I beliave so.
thia plan. 22 Q. whe did you tall that you didn't think it
Q. Okay. 23 was binding?
A And T don't know in what other contaext, but 24 A. I don’t recall. I --
that's really the key. 25 Q. When did you make that determinatien?
149 150
A After reviewing tha matarials that 1 that were done were not in reference to the plan?
Mr. Loweénstein had put together showing that over 2 A. Yes.
the course of time that the plan had nat been ] Q. Tell me all the things that weren't done
consulted for the majority of changes that aceurred 4 that weren't in reference to thia plan?
eut there, that a majority of the rezonings were 5 A I don't recall. There is a leng list of
done coensistent with Title 1% and not the plan. The ] every entitlement that sccurred out thare.
language in the plan that talks about it bBeing ” Q. Whe developed that list?
conceptual in nature, conversatiens with the City ] A. Mr, == I believe Mr. Lowenstein or it waa
attorney's office, conversationa with former a9 developed at his direction.
planning directors. 10 Q. pid the applicant develop the list and
Q. Which fermer planning directora? 1 ahare it with the City?
A Bob Ginzer [phenetie] and Margo Wheeler. iz A, They may have develeped the liat and ahared
Q. You contacted them about this plan? 13 it with us. I don't recall for asure but I do knaw
A 1 did, 14 Mr. Lowenstein did.
Q.  When? 15 -3 Mr. Lowsnstein did hia oun research?
A. I don't recall. 14 A, He did hls own research or directed his
Q. Why? 17 ataff to do the research.
A Just to mee if they remembarad or could 18 Q. Who waas it7? Have you seen any written
recall why entitlementa that had occurred during 19 reépert from Mr. Lowenstein on thia?
their tenure dida't take into consideration the 20 A, Yes.
plan. 21 Q. How many pages is that?
Q. pld they provide you any informatien an 22 A, I don't recall. Thera is a specific table,
that? 23 though, that shows every action that occurred on
A. They did nat. 24 this property or within the planned area, phase 1
Q. ¥ou just said that a majerity of thinga 25 and phase 2, soma of whigh do refarence the sriginal
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%=-17-%0 and 1 believe the majority don't, And ths 1 A, Yes.
plan was never modified as it sita. I remember the 2z Q. S0 on the planning commission agenda going
f£inal thing was the land use element to the general 3 back to item Ho. OF or Exhibit 6 we will come back
plan speaks of all master plans in the City but 4 to 7 in a momant, secend page, so the zoning change
describea those that require major madification to 5 was Z-17-90 was approved, correct?
change, and this is not one of those. 13 A Yea,
Q. What does that mean? 7 Q. And that was with the following -- do you
A The master plan -- the land use element to E:3 #ea whare there are staff recommendations?
the mastar plan lists all of tha master plans and 9 A, Yas.
describes the area and has a map. And it speaks to 10 @ Says approval subject te the follewing.
whiech of thesas master plan areas require major 1 What does that mean?
modificatien., And there is five, I believe, in the iz A That there ara certaln conditions placed on
€ity that were actually developed as planned 13 the approval of that particular item.
develepments, And this one, accoerding te that plan 14 Q. So fer zening change that was asought by the
land use development did not and did nor raquire 15 William Peccole 1982 trust zoning change Was subject
majer modificatian. 16 to &4 maximum of 4427 dwelling units be allowed for
Q.  Who developad that list? 17 phase 2, cerract?
A.  That was done by the planning department 18 A. Yaa.
adopted by City council. 19 .+ And then conformance to Lhe conditions of
a.  When? 20 approval for the Paccole Ranch master plan == or
A. I don't Know. 21 master development plan phase Z, correct?
Q. Was it == has it been in the last two 23 A Yes.
yeara? 23 Q. Sa thase == that zening change ta R-PD7,
A Ne, 24 k-3, and €=1 were conditioned upon those two
Q. 8¢ prier to that? 25 requirements as wall as the reat that are listed
1563 154
there, correct? 1 axactly what Lt was called. Actually we eall it a
A. Correct. 2 final action letter,
Q. pid the Paccole == did the way the Peccole 3 Q. Latter. oOkay.
1982 Truat have the ablility te challenge any of 4 This is what gets sent te the applicant,
those conditions at the City council if it wanted 5 corzect?
to? 6 A, Yes.
A Yas. 7 Q. Is this one of the documents that you were
Q. It gould have appealed those decisicns if 8 shown by ysur ataff who had looked into the status
it was dissatisfied with them te the City ceuncil? 9 of tha Paccole master plan?
A Yes. 10 A, Yas.
Q. bid it da se? i Q. B¢ this matter went Lo the City council
A I don't know. 12 aganda for approval, correact?
Q. Well, in your reaearch an this, has anyone 13 A, Yes.
told you that they did? 14 a. And it was approved, right?
A. Ho. 15 A, Yes.
Q. Then the matter would go forward to the 16 Q. Unanimously approved, correct?
city council, correct? 17 A, Yes.
A ¥ 18 a. All right. And the first two conditions en
(Exhibit 8 marked.) 19 that approval of that zone change are what?
BY MR. BICE: 20 A. 0f course there was one extension, but --
Q. This is Exhiblt Ho. 8. Can you tell me 21 I'm sarry, the what?
what Exhibit Ne. B 1a% 22 Q- What were the firat twe conditions on that
A It's the == wall, we would call today an 23 approval?
approval letter which lays out the action and 24 A A maximum of 4,247 dwelling units be
conditions of approval. 1 dan't knew in 1990 25 alleowed for phase 2. HNumber two: Conformance to
155 156
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racite it off the top of my head. 1 aingle unit that's been bullt in that area.
Q. Ia thia a winor medification a 17-acre 2 Q. okay.
application? 3 A, I do not recall the numbers off the top ef
Al Ho. 4 my head.
Q. Why nat? B Q. 8o staff has determined that there are 720
A, Modification is required to certain plans 6 of that 1440 still available somehou?
that Lypleally the PCD plans, not that there are a 7 MR. BYRHES: Objection. Asked and
handful of plans 1lke this one that are called out B anawered.
in the master plan to not require a modification. 9 BY MR. BICE:
Q- To not require a majer modification or not 10 Q. Ia that right?
require any modificatien? 11 MR. JIMMERSON: Join. Ha has naver
A Require any modification. If fact that's 1z testified to the number 720 was still permitted.
why the plan today is completely incaonsistent with 13 THE WITHESS: I den't recall the number off
what's been built out there. The roads aren't in 14 the top of my head.
the same place, land use is all changed. It's 15 BY MR. BICE:
completely inconsistent with what's built over time. 16 Q. My only question, sir, and I'm not asking
Q. 86 of the 1440 multifamily units that the 17 you te say the numbers off the tep &f your head.
City appreved, hou many have actually been built, de 18 But it's your understanding that there ars 720 of of
you know? 19 that 1440 is somehow still availabla, correct?
A. I don't. 20 A, I don't knew that te be true. So going
Q. Haw have you determined that thare are 720 21 back to your question about whether or net single
available if you don't knew how many have been 22 and multifamily are fungible, I guess the ansuer is
built? 23 no, in this case. I don't know that it's relevant.
A Well, staff has looked at thabt very 24 We have looked at over all number of unita for the
carefully and did a very careful count of every ag area, and I just can't remember. I just can't
245 246
reanember what thoss numbers work out Lo ba, 1 BY MR. BICE:
Q. Are you treating them as fungible in thia 2 Q. And the bonds are what secure the
case? 3 infrastructure, right?
A I don't know bacause I don't récall what 4 A Yas,
those numbers are. 5 Q. And so when the bonds are released == the
Q. Well, when was this project closed out? & bands are only released when the infrastructure is
A, What project? L deemad complete, corrsat?
Q. The Peccole Ranch master plan. ] A That would be a guestion for public works.
A I don't recall any formal action that 9 Q. Is that your understanding?
clesed {t eut, 10 A. I den't know L[ there are circumatances
Q. Has tha City sver teld anybedy that it waas 1 whare that weuldn't be the casa. I den't knew.
cloased out? 12 That would have te ba a queation for public warks.
A. Hot that I'm aware af., I dan't Knew. 13 Q. Have yau ever heard the term parent final
Qs When were the models releasad? 14 map before?
A. I don*t know. 15 A Yos,
Qe Were they released sometime in 1986, 19807 16 Q. What is that?
A. I don't knaw. I do recall raading that ths 7 A, Well, the parant final map is the map that
bonds were released. 18 all of the spacific various areas final maps relate
a. When does the City conaider a develapment 15 te in the tentative mapa.
te be closad out? 20 MR. JIMMERSON: Mr. Bice == Todd, ean yeu
MR. JIMMERSON: Object to the question. 21 tell me what's the flirst word bafore the words
THE WITHES3: 1 don't know that there is 22 "final map."
any official determination of closed out. It likely ag MR, BICE: Parent,
refers to a public works action regarding the 24 MR, JIMHERSON: P=A=-R-E=N=-T.
infrastructure. a5 HR. BYRNES: Do you want a break?
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Mr. Perrigo, thank you. cCan I ask you ten minutes
worth of questions?

THE WITNESS: Sure.

MR. BYRNES: Why don't -- I think this
would be better if we regroup to do it then.

MR. JIMMERSON: I will do it then. I'm
grouping, not regrouping.

MR. BICE: Thank you. We can go off the
record.

THE WITHESS: Going off the video record.
This includes the videotape deposition of Tom
Perrigo taken on December 5, 2016. The time is
approximately 4:34 p.m.

(Off the record.)
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THE VIDEOGRAPHER: This is the beginning 1| please swear in the witness.
of video recording number 1 in the deposition of 2 PROCEEDINGS
Peter Lowenstein taken in the matter of Binion versus 3 Deponent .
Fore Stars, et al. held at Pisanelli Bice, 400 south 4 called as a witness herein,
seven street, suite 300 in Las Vegas, Nevada on 5 being first duly sworn,
December, 2016. The time is approximately 9:40 a.m. [ was examined and testified as follows:
The court reporter is Monice Campbell. My name is 7
Hunter Blackburn, the videographer representing a EXAMINATION
Envision Legal Soluticns. Will the -- will everybody 9| BY MR. BICE:
identify themselves, please beginning, with the 10 Q. Good morning, sir. Can you state your
witness. 11| full name for the record, please.
THE WITHESS: Sure. Peter David 12 A. Peter David Lowenstein.
Lowenstein, 13 Q. Mr. Lowenstein, can you tell me where you
MR. BYRNES: Phil Byrnes representing the 14 | currently work?
deponent and City of Las Vegas Inc. 15 A. I work for the City of Las Vegas in the
MR. JIMMERSON: Good morning. My name is 16| department of planning.
Jim Jimmerson. I have the privilege of representing 17 Q. All right. Do you have a title in your --
the defendant Fore Star entities. Good morning 18 A. My current title is the planning section
everyone here. 19| manager.
MR. BICE: Todd Bice on behalf of the 20 Q. Can you tell me what it means to be the
plaintiffs and Frank Schreck will be joining us. So 21| planning section manager?
when he steps in, that's who else may be in the room. 22 A. As a planning section manager, I am
MR. JIMMERSON: Mr. Lowie may or may not 23| responsible for the current planning division of the
be here today. 24 | planning department.
THE VIDEOGRAPHER: Will the court reporter 25 Q. Okay. What does the planning -- I think I
1 2
got it right. The planning section, what is that? 1| said.
A OQur department is composed much a number 2 A. Which is the public planning portion of
of different divisions and in the current planning 3| that divisionm.
division is composed of -- what is known is case 4 Q. Got it. Okay. And both of those
planning which is land use entitlements and the front 5| divisiens report te you.
or public planning which is ocur front counter 6 A That's correct.
customer directien. 7 Q. Mnd who is -- who is in charge -- who is
Q. Because you're using using terminology I 8| the person that reports to you on case planning?
can follow along here so I can make I use the 9 A.  That would be my planning supervisor,
right -- the same words you're using. I just want to 10| Steve go Becky.
make sure. My apologies. 11 Q. Any chance you could spell the last name.
A. If there is any clarification let me know? 12 A.  GEBEKE.
Q. I'm sure I will need some as we progress 13 MR. JIMMERSON: Can you help me with that
today. 14| again please Mr. Lowenstein?
8o when you say -- let's sort of break that 15 THE WITNESS: What was that?
down. You've got under the branch of current 16 MR. JIMMERSON: The spelling again.
planning and I guess really is it a division? 17 THE WITNESS: Sure. GEBEKE.
A. Yes. 18 MR. JIMMERSON: The first name is Steven
Q. Division? 19| did you say.
A. Section division would be synonymous. 20 THE WITNESS: Steve.
Q. Got it then there are two sort of subparts 21 MR. JIMMERSON: Steve thank you so much.
under that. You said land use. 22 | BY MR. BICE:
A. It's referred to as case planning. 23 Q. How long has Mr. Gebeke been supervisor
Q. Case planning. Okay. 24| over the case planning?
And then you've got the front counter you 25 A He's been the supervisor on and off
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throughout the last -- I'm approximating but probably 1 A. Both the senior planner and Mr. Gebeke are
8ix yeara he's been the superviscr at the front as 2| still reporting to me on issues for the frent
well as on case, yes. 3| counter.
Q. But he's been involved in the current 4 Q. Who ia the senior planner?
planning department for a number of years, at least 5 A. That would be Jim Marshall currently.
six yeara? [ Q. And how long has Mr. Marshall been serving
A. That's correct. 7| in that role?
Q. All right. And who is the supervisor that a A. I don't know the exact date. He's been
reports to you in public planning? 8| there at least a year.
A. There is no immediate superviser in the 10 Q. Okay. Do you know how long Mr. Marshall
public planning? 11| has been working for current planning, regardless of
Q. When you mean there ie no immediate 12| the title or capacity?
supervisor does that mean you just don't == the 13 A. Our department planners tend to circulate
position is vacant right now or -- 14| through the different divisions, sc on and off, I
A. Historically the department had a 15| ean't tell you exactly hew much time he's been in
supervisor over each. 16| either cne or the other. He's currently been in the
Q.  Uh-huh. 17| current planning division, as I stated previocusly, I
A. With the loss of one of our supervisors, 18| don't know exact amount of time but I estimate a year
the remaining supervisor took the lead on case and we 19| at least --
have a senior planner who's now taking the lead at 20 Q. Okay.
the front counter. As far as is there a vacant 21 A == if not longer.
position? I believe it's been filled with a senior 22 Q. So what does the case planning division
administrative assistant of some sort. 23| do?
Q. 8o then who is the person that reports to 24 A. The case planning is responsible for the
you concerning the public planning division? 25| processing and preparing of staff reports for land
5 [
uge entitlements that the -- either the appointed 1 Q. So is there anyone other than those two
body or elected body at the City of Las Vegas will 2| positions, case planning and public planning, that
review and make their determinations on. They also 3| report directly to you?
can handle administrative amendments to other land 4 A. The only other individual that reports te
use entitlements as well. 5| me currently is our senior technical assistant who
Q. All right. And what does the public 6| does computer software, things of that nature.
planning division do? 7 Q. hnd how long have you been in the
. That ie the front line, so to speak, 8| planning -- in the current planning department?
custcmer interaction. So anybedy who comes in with a 9 A. Well, I've only done one period of time
question or even procese the building permits or 10| where I was in the leng-range division, so
license applications, can get information from the 11| subtracting that, about 12 years.
city planning department at the front counter as well 12 Q. Okay. When you say the long range
ag have initial reviews by the planning department 13| division, what do you mean by that?
on, say, that perspective, a specific portion of 14 A. As previcusly stated, the plamning
their building permit or licensing application. 15| department has multiple divisions, and the current
Q. So public planning doesn't -- doesn't 16| planning covers the case and the front counter. The
handle any sort of zoning issues or land use, or do 17| long range division or comprehensive planning, as
they? 18| some people may refer to it, is where individuals
A. They =- unless we're short staffed, we're 19| work on special area plans, master plan, corridor
not called upon to write detailed staff reports on a 20| plans, things of a more macro scale.
reqular basis. 21 Q. oOkay. So to whom do you directly report?
Q. Okay . 22 AL I currently directly report to Tom
A. If they are also asked to facilitate 23| Perrigo, the acting -- the director as well as Karen
research, anything from code enforcement actions to 24| Duddlestein the deputy director.
zoning history. 25 Q. Mr. Perrigo is the director of planning?
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A. That is correct. 1| one after a couple years was what?

Q. And Miss Duddlesten is the deputy director 2 A. A planner II position.
of planning? 3 Q. Got it. And how long would you have been

A. That's correct. 4| a planner II?

Q. Are there any other positions to whom you 5 A. Probably for a similar amount of time. I
report? 6| don't know specifically.

A. No. 7 Q. Got it. So when you were a planner one

Q. Now, if I understand this correctly and 8| and planner II, what would be your job duties in
I'm just trying to make sure I get the timeline 9} those positions?
straight, you've been involved -- you've worked at 10 A. I started at the front counter, so as part
the city for more than 12 years? 11| of the current planning department division, which

A. In January, it will 14 years. 12| was customer interaction, answering zoning questions,

Q. In January it will be 14. Okay. 13| processing building permits and licensing reviews.

So let's just sort of start 14 Q. Got it.
chronologically. You joined the city in what 15 A, Doing research of that nature. At some
position originally? 16| point as either a planner one or two, would have

A. As an entry level planner, which is a 17} transitioned into the case planning role where I
planner one position. 18| prepared staff reports and gone through doing

Q. And how long were you a planner one? 19| reapplication conferences, bearing the information

A. I don't know. I would have to look it up, 20| and ultimately giving a recommendation to to our
but probably two years, a year and a half, two years. 21| management team.

Q. I understand you can't be precise but 22 Q. So then after you -- well let me phrase it
we're just trying to get sort of a general 23| this way. What was your position -- what was the
understanding of the timeline. That's all. And so 24| next position after planner II?
then your next position after you moved from planner 25 A. I was promoted to a genior planner.

9 10

Q. Senior plamnner. And what does that 1 A. Well, your responsibility -- you‘re
entail? 2| responsible for the quality of the work, supervision

A. Basically similar -- similar job 3| of performance, the overall processes of either --
responsibility, just more responsibility, more 4| whichever section you're over, making sure if you're
complex projecte to review and to manage as far as, 5| front counter that those operations are moving
you know, being the case planner assigned to it. I 6| smoothly, you handle more difficult questions, you
also was facilitating assistance at the front counter 7] have interaction with customers and if they want to
basically making sure those operations ran smoothly. 8| speak to somebody else other than the planner they're

Q. So as a senior planner, was your primary 9| originally speaking with. On the case side of things
responsibility in the case division? 10| you would be reviewing staff reports, ensuring

A, I have to refer to the dates to -- I don't 11| quality of work once again, ensuring basically that
recall off the top of my head. I know as a senior 12| all the reports are done in a timely manner, that
planner I was basically running the front counter 13| things are being processed in accordance with the
portion and reporting to a supervisor. 14 | policies and procedures of the department and

Q. And who was that supervisor you would have 15| ultimately you're writing performance evaluations for
been reporting to? 16 | the employees undermeath you.

A. Well, there -- I don't know exactly. 17 Q. Okay. As the planning supervisor, were
There's been a couple supervisors that you course of 18] you in current planning or were you in the long range
the time. The majority of it going from maybe 2005 19| planning?
to 2008 more than likely was Doug rank in. 20 A As a supervisor, I have been in both

Q. Okay. And then the next position after 21} divisions.
senior planner. 22 Q. Okay.

A I became a planning supervisor. 23 A. Primarily in the current planning

Q. And what does it mean to be a planning 24| division.
supervisor? 25 Q. And as a planning supervisor, do you
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recall approximately what years that you held that 1| current planning.
position? 2 Q. So in your capacity today as section
A. Well, I waes promoted to section manager in 3| manager, how many people do you have working under
April of '15, so either -- go back seven years, seven 4] you?
or eight years from there is the stint of as being a 5 I have to count it on my fingers, but.
supervisor. 6 Q. Understood.
Q. Got it. So the next position is your 7 MR. JIMMERSON: He has a lot of fingers.
current position being section manager is that right? 1 THE WITNESS: As of right now -- give me a
A ‘That is correct. 9| moment. I can read through all the name.
Q. All right. 10 Q. You know what -- ig it more than a dozen
And so you were in that position as 11| people?
planning supervisor for seven years or so. Is that 12 A. It's probably right about there.
about right? 13 Q. Fair encugh.
A I'd have to check my resume' but I believe 14 So when you joined -- prior to joining the
it's seven to eight. 15| City of Las Vegas, were you employed else where?
Q. Seema like? 16 A 1 had Graduated from east Carolina
A. Yes. 17| university and there was a period of six months that
Q. So who would have -- to whom would you 18| I was doing a job search. So it was graduate school
have reported in your position as planning 19| to thie employment.
supervisor? 20 Q. ©Got it. So do you have a graduate degree?
A To the planning manager, and most of it 21 A. That I do.
was Doug rank in for almost the entirety. 22 Q. In what can you tell me?
Q. And what was Mr. Rankin's role? 23 A. I have a graduate degree in geography with
A. He was the planning manager and as 24| a concentration in urban development.
planning manager, he was over case planning and 25 Q. And when did you receive that degree?
13 14
In 2002. 1 Q. And what about the land use element were
And so you moved here from North Caroclina? 2| you locking at?
From graduating I moved back to Long a A In ite entirety.
Island, New York and then from there to here. 4 Q. And why were you loocking at the land use
Q. S0 you're originally from Long Island? 5| element?
A. That's correct. 6 A To refresh my memory.
Q. So it sounds like, and tell me if I'm 7 Q. And what memory were you trying to
wrong, that your introduction to Las Vegas was 8| refresh?
employment related? 9 A My general knowledge.
A. Yes. Safe to say. 10 Q. All right. Did you leck at any partieular
Q. All right. Did you lock at any documents 11| land use elements for any particular property?
to prepare for your deposition today? 12 A. There's only one land use element as part
A I refreshed my memory on the master plan. 13| of the Las Vegas 2020 master plan,
I conferred with my counsel. 14 Q. BAnd what is that land use -- how would you
Q. Okay. Which master plan did you lock at? 15| describe it for a layman like myself?
A. I locked at the Las Vegas 2020 master 16 A. As part of the -- of the general plan
plan. 17| prescribed by Nevada Revised Statutes, they require
Q. And how long did you lock at the Las Vegas 18| certain elements to be part of the general plan. 1
2020 master plan? 19| of those elemente is the land use element.
A. RAs an estimate of time, maybe 30 minutes. 20 Q. Okay .
Q. And what were you locking for in the Las 21 A And reviewing that portion of the Las
Vegas master plan? 22| Vegas master plan, I know the names start changing,
A. I was leoking at the land use element. 23| but as far as the general plan is what the state
Q. You were looking at the land use element. 24| astatute calls it. When they adopt it in 2000 they
A.  Mm-hmm. 25| called it the Las Vegas 2020 master plan. So they're
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kind of syncnymous. 1| they printed off or did you look at them on your

Q. Okay. BSo you -- do you use the term 2| computer?
master plan or do you use the term general plan? 3 A. On the computer.

A. They're kind of interchangeable. 4 Q. And what was the -- what is your email

Q. Interchangeable. Okay. Did you look at 5| address?
any land use elementa for any particular property as & A It's PLOWENSTEIN® Las Vegas, Nevada.gov
part of your review? 7| Gov.

A. No. There's no such thing. 8 Q. And about how many emails did you lock at?

Q. All right. Did you lock at any particular ] A, I don't know.
property for your review? 10 Q. Do you have those emails saved in a

A. No. 11| folder.

Q. Other than looking at the master plan, did 12 A. Yes.
you review any other documents? 13 Q. Did you search the email in any fashien?

A. I think I loocked at potentially emails. 14 A. No.

Q. Okay. And how long did you spend locking 15 Q. You just looked at them in a chronoleglcal
at emails? 16| fashion?

A. Probably about 20 minutes. 17 A. Correct.

Q. I'm sorry. 18 Q. Did those emails refresh your recollection

A. Probably about 20 minutes each time. 19| of events?

Q. And what emails were you locking at? 20 MR. JIMMERSON: Mr. Bice, forgive me, I

A. I wae just refreshing my memory as far as 21| did want to note the appearance of Mr. Lowie on the
chronology. 22| deposition and Mr. Schreck joined us about 10 minutes

Q. And whose emails were you looking at? 23| earlier. Thank you sir.

Your own. All the emails that I may have. 24 THE WITNESS: To a limited extent.
Ckay. And did you look at those -- were 25| /1
17 i8
BY MR. BICE: 1 Q. What is the name of the folder that you

Q. But they did refresh your recollection of 2| have for this matter well strike that let me phrase
some events. 3| it this way. What's the name of your folder that you

A Yes. 4| looked through?

Q. Is that the only email address that you 5 A, It's called Badlanda.
use in your role at the city? & Q. Called Badlands.

A. Yes. T And do you recall when you set up that

Q. Do you ever use your perscnal email 8| folder fortunate?
address? 9 A No, I don't recall.

A. No. 10 Q. Are you responsible for setting it up or

Q. And what did those emails -- what was 11| is there someone else in the City that's reaponsible
itself information that you gleaned from the emails 12| for setting up the folder?
that you reviewed? 13 A. It would be my responsibility.

A. DApproximate date of when dialegue started. 14 Q. 1s there anything in that folder other

Q. Okay. And do you recall when that was? 15| than your own emails?

A.  July 2015. 16 . It would be any emails that are relevant

Q. And was there a particular email that 17| to the project.
reminded you of the dialogue that started in July of 18 Q. Including -- here's what I'm trying te
20157 19| understand so you can explain this to me a little

A. HNe. 20| bit. This folder, is that a City -- in other words a

Q. How do you save your emails? Is there a 21| planning department wide folder where numerous people
folder that's designated for a particular project? 22| emails get put into it or is it just yours?

A. On projects? Yes. On large projects such 23 A. It is a folder within Micresoft outlock
as things that involve development agreements, yes I 24| which frem -- I can move any one of the emails that
create a folder for it. 25| were -- either I was sent or copied on I can I can
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place into that folder. 1 A. Mot that I recall, no.
Q. But is it just the emails that you place 2 Q. And what about =-- what maps did you look
inte that folder that are in there? 3| at?
A. Correct. I would be the cne that would be 4 A. The maps were unit counts. Basically
able to move it inte that folder. 5| geographic areas with dots identifying constructed
Q. Other pecple -- because it sounds like 6| unitas versus nonconstructed unita.
this is a local folder for your computer as opposed g, Q. And this is an internal map?
to to a network folder. 8 A Thie was an internal exhibit, map, yes,
A. 1 can't speak to what our IT department 9| that was created by the department.
could do but I don't think anybody else has access 10 Q. And when was that map created, do yeu
unless they logged in as me. 11| know?
Q. As you? 12 A. I don't know.
A Or administrator. 33 Q. Did you create it?
Q. Okay. And that bad lande feolder, in 14 A, 1 requested it to be created by ocur GIS
addition to emails what else would you have in there? 15| analyst.
A. That's all it contains. 16 Q. And who was the GIS analyst that you asked
Q. That's all it contains. Okay. 17| to create the map?
All right. Any other documents -- other 18 A. Jorge Mateo.
than the master plan and reviewing your emails, any 19 Q. And do you recall approximately when you
other documents you looked ar? 20| requested Mr. Mateo to prepare that map?
Al Just previous staff research. 21 KA. That type of request has actually been
Q Okay? 22| done more than once.
A. In the gense of maps. 23 Q. Okay. When was the first time you
Q Maps. Okay. Anything else other than the 24| requested it?
maps? 25 A. I don't recall exactly. But some time
21 22
ago. 1 Q. Well, what was -- it was just for
Q. How many times have you requested such a 2| information that you had it created?
map be prepared? 3 A. Well, in reference to the project, we look
A. Possibly three times. 4| at the unit counts.
Q. All right. BAnd what does the map show? 5 Q. Well, what are -- strike that let me put
It shows the units. 6| it this way. why are you looking at the unit counts?
A. It shows existing unit counts. 7| What are you trying to determine?
Q. Okay. ] A. When locking at the property, we lock at
AL It shows units not constructed. 9| the previocus land use entitlement history and as part
Q. Does that mean units that are approved but 10| of the previous land use entitlement history as part
not constructed? 11| of this project, there is a zoning case which has a
A. Yes. It could be -- referred to -- it 12| maxinum number of units aseociated as a conditien of
showa -- it identifies entitled units but not 13| approval that was placed upon it by the city council
constructed units. 14| at the time. So to assess the total number of units
Q. So does it show anything other than 15| in that development area for conformance, either
existing units and entitled units that are not 16 | above, below, where we stand, basically, status.
constructed? 17 Q. And so you've had that done -- why would
A. It may refer to the land use case, which 18| that need to be done more than once?
entitled the subdivision or the multifamily 19 A. To make gure that it's been done accurate
development . 20| and to make sure that if something wasn't locked at
Q. Anything else it would show? 21| the first time that it was caught the second time.
A. Not that I recall. I would have to lock 22 Q. Were you asked by somecne toc do it more
at it again te make sure. 23| than once?
Q. What 's the purpose of creating such a map? 24 A. No.
A. Information. 25 Q. and did Mr. Matreo, is he the one that did

23

24

004947

004952
RA 03610



w

® 9 o v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

N

VW o J o w

10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24
25

it all better way to phrase it is or had mow that did 1| map or the City has that map right.
it each time you asked? 2 A. Correct.
A. I believe so. 3 Q. Now, is the purpose of that map to
Q. And how big is this map? 4] determine whether or not there are any units
A, 11 by 17 inches. 5| available for further entitlement?
Q. And how many -- have you saved all 6 A. No. It's just to see where the -- where
versions of it that have been created? 7| the overall development is as far as what the unit
A. I'm sure that he must have. I don't know 8| counts are.
if I have every version. 9 Q. Based on what had previously been approved
Q. Understood. 10| by the City?
And so when you looked at the map for -- 11 A. Mm-hmm,
prior to today for your deposition, what were you 12 Q. Is that right?
looking at it for? 13 A. I've looked at the previous land use
A. Once again, to assess unit counte. 14| entitlements, and based on that map, it includes not
Q. Unit counts. What were the unit counts 15| only -- it includes the Peccole Ranch master plan as
that are contained on this map? 16| it's labeled when it was first adopted and then
A, They're individual to each subdivision. 17| amended subsequently. It includes both the phases of
So I can't recall off the top of my head what the 18} the plan.
numbers are on each one. 19 Q. Phase one and phase two?
Q.  Okay? 20 A. Mm-hmm. Because it's just one plan.
A And then there's a total,. 21 Q. Got it. So herxe I just need a quick
Q. Do you recall what the totals are? 22| clarification with you. When I ask you a question,
A. No, I can't give you an exact number right 23| because I do this all the time too that you just need
now. I would have to refer to -- the map. 24| to answer yes or no not an uh-huh or shaking of your
Q. Look at the map right but you have that 25| head because she doesn't --
25 26
A. Okay. I apologize. 1 Q. Ckay. And have you assembled all those
Q. That's quite all right. We all do that. 2| documents in this case?
I just want -- wanted to remind you of that so she 3 A. I just had them saved on my computer.
can make a clear recoxd. 4 Q. Okay. But you haven't provided copies of
So you looked at the previous land use 5| those to the city attorney's office?
approvals for phase I and phases two? 6 A. Not to my recollection.
A. At one point or another,yes. 7 Q. And approximately -- what's the volume of
Q. And is that -- did you then provide that 81 documents that we're talking about?
information on the approved unit counts to Mr. Mat? 9 A. Well, there's meeting notes, there's
A. No, he did his own research. 10| development agreement comments, there's other working
Q. So on the research that you did, did you 11| documents. So in total, maybe there's 25, somewhere
create any internal documents concerning your own 12| in there.
research on the unit counts? 13 Q. Okay. And so meeting notes, what sort of
A, I have working documents. I'm not sure if 14| meeting notes would you have?
that's part of one or not. I'm sure I looked at unit 15 A. Meeting notes are just taking down
counts based on the research I requested from my GIS 16 | outstanding issues or issues that have been brought
analyst. 17| up in our meetings that we had as far as reocccurring
Q. And what sort of intermal dock -- internal 18| meetings with -- in regards to the development
working documents would you have? 19| agreement or major project.
A, They could be anything from hypothetical 20 Q. Would those be meeting notes from meetings
scenarios to this is a prescribed procedure. This is 21| with the developer?
the process by which to achieve something. It could 22 A. Yes. They would include notes from issues
be reference to looking at entitlements for specific 23] on the developer's side or issue’'s on the City side.
information. It could range. I mean on a larxge 24| It could be flood related, fire related. It could be
project you look at a number of different things. 25| a planning issue, it could be a developing concern.
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Q. &And then you just -- are these handwritten 1| =zoning case, Z-17-90, that we had the City surveyor
notes or are these typed up notes? 2| plot out the areas in reference to legal descriptions

A. They're typed. Usually work off of a 1| provided in that zoning case.
surface tablet, which is -- that connects to the 4 Q. And why did you have that done?
network so they're all saved in the same place. 5 A. It illustrated the areas that were rezoned

Q. Sure. And those are saved on your device, 6| by that zoning application.
correct? 7 Q. Weren't those legal descripticns already

A. I guess they're in a document drive. 8| in the map?

Q. Okay. 9 A. There -- they're written legal

A. 1 don't know the architecture of the 10| descriptions, they're not illustrative.
computer system. 11 Q. I see. So you had the surveyor plot that

Q. Does it synch to the network? 12| on a map for you.

A. I'mnot sure if it's on the local drive or 13 A. Right, Based on the boundaries that are
it'a en a network drive. I believe it's more of a 14| called out in the legal description die fining the
local drive. But the tablet's able to access the 15| geographical area.
local drive. So there is some kind of network 16 Q. Do you still have this map that the
activity going on. 17| surveyor created. I do. I have hard copy and it was

Q. Get it. 18| electronically uploaded to a FTP that was shared with

Did you lock at any of those documents for 19| anybedy that wanted it.
your deposition? 20 Okay. Any other maps that you have had

A. No. 21| created for the Badlands project.

Q. Have you had -- other than the unit count 22 A. Off the top of my head, T don't recall any
map we just talked about, have you had any other maps 23| other cnes. Not to say there wasn't other research
created for the Badlands project? 24| dene.

A. There was the legal descriptions from a 25 Q. Sure. So just to sort of summarize, we

29 30
talked about your reviewing the master slash general 1| record. The time is 10:26 a.m.
plan, your emails and the unit count map. Are there 2| BY MR. BICE:
any other documents that you reviewed for purpeses of 3 Q. Are there any other documents than what
your depositicn? 4| we've gone over that you locked at to prepare for

A. Not that I recall. I mean I work on 5| your deposition?
various other projects during this time so I'm [ A. 1 locked at the transcript for the
looking at other documents, such as the Unified 7| deposition of Tom Perrigo.

Development Code every day. a Q. Okay. And hew long did you review that?

Q. Sure. 9 A. 1 don't recall how leng it took me to read

A. Mot specifically for this. 10| it.

MR. JIMMERSON: Madam court reporter, 11 Q. Did you read the entirety of it?
would you please read the last question and last 12 A. Almost the entirety.
answer. . 13 Q. Okay. Anything in there that you
14| disagreed with.
Thank you very much. 15 MR. JIMMERSON: Objection to the form of
MR. BYRNES: I would like to speak to 16| the question calls for a narrative and attempts to
Mr. Lowenstein for a second. 17| summarize a 300 page or 200 page document. It's
MR. BICE: Absolutely. Let's go off the 18| unfair to the witnesa.
record. 19 MR. BYRNES: I join with that. Go ahead
THE VIDEOGRAPHER: Going off the record. 20| and answer.
The time is approximately 10:21 a.m. 21 THE WITHESS: No.
22 | BY MR. BICE:
THE VIDEOGRAPHER: This is the beginning 23 Q. What was the purpose in reviewing Mr.
of video recording number 2 in the continuing 24| Perrigo's depo transcript?
deposition of Peter Lowenstein. We're back on the 25 A. 1 was provided it by counsel so I read it.
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Q. Okay. Rny other documents? 1 A. I don't know an exact date but I would say
A. Not to my recollection. 2| July of 2015.
Q. Other than legal counsel did you speak 3 Q. And how did you learn about it?
with anyone about your deposition? 4 A. Through my director.
A. When Mr. Perrigo returned on Monday we had 5 Q. Would that be Mr. Perrigo?
a scheduled meeting and he just made reference that 6 A. That is correct.
it went long and they talked about a number of 7 Q. And what did Mr. Perrigo tell you?
different thinga. That's the extent of our 8 A. 1 don‘t know the exact details of the
canversation. 9| conversation but in general, that the develcpment --
Q. Okay. Have you spoken to anyone else. 10| a redevelopment of the golf courses, you know,
A. Just counsel. 11| project of that nature, and starting discussions on
Q. All right. So backing up a little bit, 12| that project.
you indicated that your email -- your folder, the 13 Q. Was this -- who all was present for this
Badlands folder indicated that April 2015 is when you 14| discussion that you had with Mr. Perrigo in or around
first learned about the Badlands Golf Course 15| July 20157
development? 16 A= 1 don't recall. I'm assuming that we had
A. No, I never stated that. 17| a verbal conversation about it. I don't recall any
Q. My apologies. I must have misunderstood 18| specifics.
then. What did you first learn about then when you 19 Q. Well, had an application been submitted?
were indicating April of 20157 20 A. No.
A. That's when I became the section manager. 21 Q. Did he tell you how he knew about it?
Q. That 's when you became a section manager? 22 A. No. Not that I am aware of or that I
A. That's correct. 23| recall. I don't know if he had a phone call, a
Q. When did you first learn about development 24| meeting or anything.
plans for the Badlands Golf Course? 25 Q. All right. Well, what was your
33 34
understanding of what that development was going to 1| spanning the 20 some odd years.
be? 2 Q. Got it. Okay. So when you first spoke to
A. The redevelopment of a portion of the golf 3| Mr. Perrigo I understand -- you had an understanding
course to -- either a portion or in the entirety to 4| they were going to put a residential development on
redevelop it for a combination of miltifamily and 5| the existing golf ccurse; is that what you
gingle family development. 6| understood?
Q. It was going to be a residential 7 A. On the property which is composed of the
development . 8| golf course, yes.
A. Both multifamily and single family a Q. Okay. Did you have any understanding of
residential development. 10| what -- what this residential development was going
Q. So had you in your prior experience worked 11| to lock like, in terms of the number of units, et
on the Peccole Ranch phase two master plan? 12| cetera?
A. Not te my recollection. 13 A. From -- I don't recall. I think I had an
Q. Okay. Had you had any relation -- or any 14| initial conversation that I had, I don't think there
work on any aspects of the Peccole Ranch master plan? 15| was any specifics.
A. Of the master plan? 16 Q. All right. So once you were told thias by
Q. Yea. 17| Mr. Perrige, what did you do next relative to the
A. It was approved by city council prior to 18| Badlands project?
my employment at the City of Las Vegas. 19 A I don't recall specifically, but I believe
Q. How about any work subsequent on the 20| I created a meeting, potentially, to bring the
property within the master plan, after you joined the 21| developer and to start going towards specific.
City of Las Vegas? 22 Q. Was this -- would you characterize this as
A, Potentially. I would have to go back 23| a preapplication meeting?
through every case to see if I was a case planner, 24 A. It's on going dialogue. Usually on very
supervisor or any of those. Land use entitlements 25| large projects, in the case of, say, the Sky Canyon

as
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1} development agreement, we have numerous meetings and 1| wmessaging, is that your personal cell phone. Yes.
2| then that qualifies as the preapplication conference. 2 What is the -- who is the carrier, the
3 Q. So you believe you set up a meeting with 3| sexvice provider?
4| the developer? 4 A. It's AT&T.
5 A. With members of the City and the 5 Q. AT&T. And how long have you had this cell
6| developer. 6| phone?
7 Q. All right. And who did you consider the 7 A. This particular model, maybe a year, maybe
8| developer to be? 8] a little bit over a year.
S A. More than likely it was the point of 9 Q. Do you text anyone at the City concerning
10| contact is Frank Pankratz. 10| your work?
11 Q. Angd would you communicate with him via 11 A The only other person that would be texted
12| email? 12| would be my director who has my number, but various
13 A, I've commnicated with Mr. Pankratz 13| people have my phone number. I‘'ve had office
14} through email, over the phone. 14| assistants communicate with me.
15 Q. Any other means of communication with Mr. 15 Q. Sure.
16 | Pankratz other than via email or over the phone? 16 A. Licensing officers communicate with me.
17 A. In person. 17 Q. Has anyone else on behalf of the applicant
18 Q Understood. Any other meetings? 18| regarding Badlands texted with you?
19 A. Potentially a text message. 19 MR. JIMMERSON: Object to the form of the
20 Q What would you text message Mr. Pankratz 20| question.
21} about? 21 THE WITNESS: I've had a text message from
22 A. I don't text him -- it would be in 22| Mr. Lowie.
23| response if he texted me. 23 | BY MR. BICE:
24 Q. Okay . 24 Q. Mr. Lowle, how many text messages has Mr.
25 Is the cell phone that you use for the text 25| Lowie sent you?

37 38
1 A. Maybe three. 1 Q. So when you set up that first -- let me
2 Q. Okay. Do you recall what those were 2| put it this way. So you're informed about this
3| about? 3| planned redevelopment. Is someone in the City
4 A. Bourbon. 4] assigned to be the supervisor over it?
5 Q. What's that? 5 A Can you restate the question?
6 A. Bourbon. 6 Q. Sure. When you're informed by Mr. Perrigo
7 Q. Bourbon. Okay. Anything else? 7} about this planned redevelopment of the Badlands golf
8 A. No. Not that I recall. 8| course, is someone in the City assigned to I guess
9 Q. And what is -- and we'll agree for 9| supervise or shepherd it through the process?
10| purposes of the record to keep it confidential, but 10 A. wWith his conversation to me, I'm assuming
11| what is the cell phone number or the number that Mr. 11} that he basically assigned to me.
12| Lowie would text you at? 12 Q. To you?
13 A. 702-810-1088. 13 A. As I have been on other projects, the lead
14 Q And how long have you had that numbexr? 14| on development agreements on larger projects of that
15 A. Since I've had a cell phone. 15| nature and I've had that experience.
16 Q So a long time. 16 Q. Okay. So you were essentially assigned to
17 Have you deleted any text messages from 17| handle this project; is that accurate?
18| anyone concerning the Badlands golf course? 18 A. On the macro side of things, yes. In
19 A Not to my recollection. 19| regards to facilitating the wmeetings, pertaining to
20 Q. Have you deleted any emails from anyone 20| the issues making sure it stays on point that people
21| concerning the Badlands golf course? 21| from throughout the entire City are participating in
22 A If there are emails that say thanks, 22| it when they're needing to be and to make sure that
23| things like that, potentially. So it's a possibility 23} it's basically an ongoing negotiation and to shepherd
24| that there are some pertinent ones I retained in a 24| to the point where it would be something that would
25| folder. 25| be able to be submitted to the City.
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