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34 Exhibit '128 - September 26, 2018 Email to Steve Seroka 15 03306 — 03307
re: meeting with Craig Billings
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The Pyramid on left is from the Land Use &
Neighborhoods Preservation Element of the Las Vegas
2020 Master Plan,

The pyramid on right is demonstrative, created by
Landowners’ prior cancel counsel

89

Exhibit 142 - August 3, 2017 deposition of Bob Beers,
pgs. 31-36 - The Matter of Binion v. Fore Stars

16

03397 - 03400

90

Exhibit 143 - November 2, 2016 email between Frank A.
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Exhibit 144 -January 9, 2018 email between Steven
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03403 — 03407
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Exhibit 145 - May 2, 2018 email between Forrest
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Consulting/Proposal
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Exhibit 150 - Affidavit of Donald Richards with
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Exhibit 155 - 04.11.84 Attorney General Opinion No.
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03574 — 03581
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Liability for a Taking (partial)
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Exhibit 157 - Affidavit of Bryan K. Scott
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16
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Exhibit 159 - 12.05.16 Deposition Transcript of Tom
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03594 — 03603
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Exhibit 160 - December 2016 Deposition Transcript of
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(Excerpts)
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Meeting Transcript (partial)
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Expert Report
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03678 — 03814
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Exhibit 189 - January 7, 2019 Email from Robert
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Exhibit 195 - Declaration of Stephanie Allen, Esq.,
which Supports Plaintiff Landowners' Reply in Support
of: Plaintiff Landowners' Evidentiary Hearing Brief #1:
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03817 - 03823
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Memorandum of Points and Authorities Regarding the
Landowners' Property Interest; and (2) Evidentiary
Hearing Brief #2: Memorandum of Points and
Authorities Regarding the City's Actions Which Have
Resulted in a Taking of the Landowners' Property

105

Exhibit 198 - May 13, 2021 Transcript of Hearing re
City's Motion for Reconsideration of Order Granting in
Part and Denying in Part the Landowners' Motion to
Compel the City to Answer Interrogatories

17,18

03824 - 03920
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2021-04-21

Reporter's Transcript of Motion re City of Las Vegas'
Rule 56(d) Motion on OST and Motion for
Reconsideration of Order Granting in Part and Denying
in Part the City's Motion to Compel Discovery
Responses, Documents and Damages Calculation and
Related Documents

19

03921 — 04066
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2021-07-16

Deposition Transcript of William Bayne, Exhibit 1 to
Plaintiff Landowners’ Motion in Limine No. 1: to
Exclude 2005 Purchase Price, provided in full as the
City provided partial
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04067 — 04128
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2021-09-13

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine Property Interest in Eighth Judicial
District Court Case No. A-18-775804-J, Judge Sturman,
provided in full as the City provided partial

19, 20

04129 — 04339

109

2021-09-17

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine Property Interest in Eighth Judicial
District Court Case No. A-18-775804-J, Judge Sturman,
provided in full as the City provided partial

20, 21

04340 — 04507

110

2021-09-23

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

21,22

04508 — 04656

111

2021-09-24

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

22,23

04657 — 04936
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2021-09-27

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

23

04937 - 05029

113

2021-09-28

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

23,24

05030 — 05147
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2021-10-26

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion for Summary Judgment on Just Compensation
on Order Shortening Time
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05148 — 05252
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115 | 2021-10-27 | Reporter's Transcript of Hearing re Bench Trial 24 05253 - 05261
Reporter's Transcript of Hearing re City's Motion for
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127 | 2022-02-28 | Motion to Amend Judgment (Rules 59(¢) and 60(b)) and 26 05615 — 05625

Stay of Execution
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MR MOLINA: | will tell you this, because
I'mtal king just about the facts; right, is that when
they submtted a request for fencing, they wanted to do
a chain link fence. And the city code very clearly
says that you have to actually conply with the site
devel opnent review standards for fencing for your
conmuni ty.

You can't just put up a fence that's not the
same. So they asked themto submt an application for
fencing that's not just chain link fence, and they just
never followed through.

THE COURT: (Ckay.

MR, MOLINA: That's it. This is all in
Peter Lowenstein's declaration. |It's attached to our
exhibits. He goes through all of the fencing and
access issues. He explains why they requested that
M. Lowi e actually apply through this procedure for
fencing and access, and then he just never did.

And that's the theme of all of this, is that
the Gty has rules and procedures for how you're
supposed to apply for things. And M. Lowie and his
| and use counsel, Chris Kaenpfer and Stephanie Allen,
had a different feeling about it. They didn't think he
needed to do different things. There's specific issues

on each property.

Redtime Trias 702-277-0106 kim@reatimetrials.com
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Wth respect to the 35-acre property, you
actually had -- they had a general plan anendnent
application, but it was on 166 acres, not just the
35 acres. And so they didn't have applications in the
pi peline for the remaining 130 acres of that. They had
just the stand-al one GPA

And the density that was requested was up to
5.49 units per acre. And the Gty said, well, we're
not going to approve a general plan on 166 acres when
you're only applying for site devel opnent review and
tentative map applications on 35 acres, unless we see
what you're going to do with the other 133 acres.

And why are you applying for entitlenents
that are in excess of the density that you said you
were going to build and that we were negotiating in the
devel opnent agreenent ?

And so that was the real issue there, was he
didn't want to submt a GPA just for that property.
And he woul dn't, you know, make the density consi stent
wi th what they were negotiating in the devel opnent
agreement, as he said he was going to do.

So there's all of these little --

THE COURT: Was there any problemw th the
R- PD7?

MR, MOLINA: Let's get back to that. GCkay.

Redtime Trias 702-277-0106 kim@reatimetrials.com
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So if you notice here in the Cty's general plan, they
tal k about density categories and they tal k about three
types of RPDs. And we're dealing just with residential
pl ani ng devel opment. And in an ARPD you can have

50 percent high-density housing. In a BRPD, you can
have 10 percent nedi um density.

And so these are the mx of land uses that
you can put into a residential planning district is
what they use RPD for. But it's pretty confusing
because it's very simlar to residential planning
devel opnent .

So this is the table in the 1975 general
plan. And the reason why this is relevant is because
McCaul ey, WIIliam McCaul ey, ends up submtting an
application for rezoning the master plan in 1981. And
this is the general plan that's in effect when he does
t hat .

And this is a little bit nore of the tables
that are in the 1975 general plan. Al of this is
attached to our appendix. It's attached to the current
comuni ty devel opnent director's declaration. And this
is just really to give you an understanding of how the
Cty looked at things froma planning perspective.

Because there was no zoning tool for a naster

pl anned comunity in the 1980s. They hadn't really

Redtime Trias 702-277-0106 kim@reatimetrials.com
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gotten that far. And so they had to use the tool box
that they had to create a master planned comunity.
And this is, essentially, part of the tools that they
had, was |ooking at the different densities, how nuch
hi gh-density housing can you have within a given square
mle, what's the population capacity that you can have
in that given square mle. And what are the other
supporting uses, like parks, recreation, facilities,
open space, nei ghborhood service centers that woul d
reduce the amount of |and that you would need to have
or could have for a high density or |ow density
housi ng.

So this is sort of the framework that the
City used to nake zoning decisions in the 1980s when
WIlliam MCauley cane to the City.

And this is just the parks and recreation
element. This is really just a policy. It's not a
specific regulation. But there are aspects of the
City's general plan that are, you know, sort of
aspirational policies. And then there are aspects of
the Gty's general plan that are actually regulatory in
nature. And, specifically, what I'mreferring tois
the land use pl an.

And then the 1975 general plan ended with

this idea that they recognized it's very hard to plan

Redtime Trias 702-277-0106 kim@reatimetrials.com
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out an entire city all at once, but you could
potentially come up with a better plan if you focused
on special areas, smaller areas, geographically, and
just kind of identified what was in those areas, you
know, breaking things up into sort of |ogical kind of
units.

And so what they said here is that, you know,
in the next 10 years, before you got the next general
plan, we are going to conme up with a nore precise
pl anni ng process. And, in fact, they did in 1980.

And this is the letter that WIIiam MCaul ey
wote. This is Exhibit Ain our appendix. And
W |iam MCaul ey asked the mayor, he says, we want to
annex our 2,200 acres into the Cty of Las Vegas and
wi th the cooperation of the Cty of Las Vegas we woul d
like to go forward with the master plan of the entire
par cel .

So he wants to naster plan the entire parcel
and the question is how does he do it?

So now we' Il actually pull the actual
exhibits up. | will let ny paral egal take over the
screen here.

This is the 2,200 acres that MCaul ey annexed
into the Gty of Las Vegas. And this is the property

that was in the plat, all Section 5, all Section 6 --
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he actually gave this to his brother -- and the south
three-quarters of Sections 31 and 32.

And if you look at this area over here, this
I's the boundaries of the -- actually, this is 1989.
This is his land in 1981 right after he annexes it.
Those are the boundaries. That |ines up.

Now, if you go to the next page in Exhibit A
this is the discussion about the annexation. And in
the m ddl e paragraph, you know, MCauley is talking
about annexing it and being a part of Las Vegas and
planning the property with the Gty.

And they're all excited about this because
this is the largest annexation in Gty history.
They' ve never done this before. And the only, you
know, |argest annexation after that was the Suma
Cor poration, which was the Hughes site, the Howard
Hughes property.

So let's go to Exhibit B.

And | want to kind of show the pattern here
of how the City applied these zoning tools that were
available to themat the time. The first thing that
they did, after MCaul ey annexed his property, was they
adopted the general plan. They anended the genera
plan. You have to zone in accordance with the

conpr ehensi ve plan so they anended their general plan
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and they extended the suburban devel opnent west and
that wll be relevant |ater on because it will tell us
sort of what the density is.

Now, on the next page, |tem 14.

Then they adopted a generalized | and use
plan. So they extend what the Cty called suburban.
They noved it west because there was nothing out there
at the tine. And then they adopted this plan. So
first you adopt the general plan. And then they did
this basically Iike a specific plan that they kind of
t hought was possible during the 1975, when they canme up
with the 1975 general plan.

And McCaul ey says, we want to zone the entire
property in accordance with this plan. So that tells

you right there that he's asking for planned unit

devel opnent zoning. | want to zone the entire parce
of land. | want to get all of this property zoned al
at once.

How is the City going to do that unless you
tell themwhat your plans look Ilike. This is the
di fference between single-lot zoning and zoni ng of
| ar ge subdi vi si ons.

And if we go to page 4. This is the city

council or the city commssion. Still a couple years
before they came city council. And you'll see the way
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t hey have these agenda itens on there. The genera

pl an amendnent first, and then the generalized |and use
plan. So the planning conm ssion approved the
generalized | and use plan amendnment and then the Cty
approved it.

Let's go to 6. These are, essentially, the
staff reports, very early version of this. And it,
basi cal |y, explains, you know, why do we do this.

VWell, there was no | and use plan when the property was
annexed into the city.

The next item says, "MCauley intends to
start devel opnent on this property as soon as possible
and wi shes to have it rezoned fromend use, non-urban
to various residential densities and for comrercial use
in the imediate future. A separate generalized |and
use plan woul d provide a guide for the zone change that
wi |l be requested on the entire parcel as soon as the
general plan is anended."”

So you have to plan before you zone.
Qtherwi se, you're not zoning in accordance with the
conpr ehensi ve plan and you' re exceedi ng the enabling
acts, delegation of the police power, fromthe state to
the city.

Let's go to page 7.

So this is the general plan anmendnent. And
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I f you can see, this is very rudinmentary. |It's not
really sophisticated at all. But these are the genera
plan, sort of, categories, that existed in 1981. They
just said, we're going to do suburban here. W're
going to do urban here. W're going to do rural over
here. That's all they did with this is they noved the
subur ban west.

This is the generalized | and use plan that
the Gty approved. And you have to plan where the
streets are. You have to tell us what the densities
are going to be. You have to tell us where you're
going to put comercial, all these things. He's got
school s, nei ghborhood parks, things like that. There's
a reservoir. Sothisis a very early plan.

And then -- go ahead.

This is the area that was zoned. That's it.

So now he's gotten the general plan
amendment. He's gotten his generalized [ and use plan
Now he has to actually cone and have the property
zoned. And that's what happens. He files Z3481. The
way that the Gty used to do this is the last two
digits of this were the year when it was filed and the
first two digits were the nunber of the application
when it was fil ed.

And | want to address what zoning was for the
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Badl ands property in 1981 because it wasn't R-PD7.

But let's just go to the next.

This is Z3481. This is just the zoning
application. They approved it. This is mnutes on,
you know, what the basis was for this. You' ve got
Larry MIller, who is WIliam MCaul ey’ s son-in-law, who
is there explaining that they' re going to reduce the
density, and in favor and on behal f of property owners.
The zoning is at its maximumdensity. But there is a
possibility that it will be |lowered as the property is
being built. This will be called Venetian Foothills.

Put up Exhibit 165.

So the zoning map that was in that Z3481 case
law it's illegible; you can't read it. But one of the
conditions of approval that they put on McCauley is
they said, you have to tell everybody where everything
is going. You have to put up signs that are show ng
what areas are actually being zoned.

And he cane back to the Cty and he says,
don't actually want to put up these signs because
peopl e just keep vandalizing them

So what he did was he proposed that instead
of putting up signs, he woul d have honeowners
acknow edge what the zoning was. And if you go to 85

of this exhibit, and you zoomin on the left side, you
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can see it's actually RPD8. It's not R PD7. That
didn't cone until much later. |t was R-PD8.

So the City approves this under a resolution
of intent. Renmenber they don't actually rezone
everything until the devel opment is actually done. And
this never really got built out. It never really even
got started on this. So there was no R-PD7 zoning at
this point in tine.

Let's go to Exhibit QQQR.

This is again tal king about residential
planning districts. They're thinking about the city in
square mles. They' re not thinking about it in terns
of individual parcels. And they're talking about what
we were just saying, there's the urban, suburban, and
rural. They break it down. What's the purpose of
these different things?

Go to the next page.

And then they tal k about, okay, well, what's
the mx of density that you can have in an urban
nei ghbor hood. You can have 50 percent high density.
You can have 25 percent nediumdensity. You can have
25 percent mediumlow. And so that was sort of the
I dea here.

Let's zoomin on the top paragraph that's
hi ghl i ght ed.
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If one of the density categories is exceeded
in any particular residential planning district, the
di fference nmust be made up fromother density
categories in order to maintain the sane overal
character and density pattern within the residentia
pl anning district.

So we're zoning for density. W' re not
zoning for particular |ocations of structures. W're
zoning for density. And that's the idea. So if you
put -- if you want to put high-density housing on one
part of your property, you' ve got to reduce the density
sonewhere el se.

Go to the last paragraph on that page.

So the other thing here is they cone up with
this community profile system This is consistent with
what they wanted to do under the 1975 general plan
They wanted to basically have specific plans for
different conmmunities.

And later on, in 1992, when they adopt the
general plan that designates the Badl ands Golf Course
PR-CS, all they do is they take these conmmunity profile
maps and they nush themtogether in one bigger map. So
that's sort of what this is.

Let's go to QQQA.

So there's supposed to be these comunity
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profiles that were adopted at the sane tinme as the 1985
general plan. The homeowners association or the
Homebui | ders Associ ation of Sout hern Nevada was kind of
against it so they wanted sonme nore tine. But these
are the community profile records that were in the

m nutes when they were adopted. W don't know exactly
what got adopted. There's no records.

But if you go to page 116.

So this is comunity profile 13. This is
where McCauley's property is. It says it right here.

It says, nost of the area between Sahara Avenue and
Angel Park has been naster planned and is known as "The
McCaul ey Property.”

And go to the next page.

And there it is. And this is exactly what
that McCaul ey | and use plan that the Gty approved in
1981 | ooked Iike. So they just took that and they put
it into this community profile map, and they said, this
I's our general plan now, okay.

So in 1986 -- go to Exhibit C -- MCaul ey
goes back to the Cty. And he says, | have a new pl an.
And | want to do this different |ayout. Looks
conpletely different. | want tw golf courses. And
' mgoing to reduce the overall size of the naster plan

because | had a falling out with Canyon Gate, the guy
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who owns Canyon Gate. There was issues with that.

The key thing to note here, though, is when
you | ook at the |land use tables, you have zoning by
density. And they tal k about what are the |and uses.
So custom single famly, single-famly homes, patio
hones, single famly.

Then you get all the way down to
open space/ golf course. You see the zoning it's RPD
It's RPD because it's part of that residential planning
district. You're zoning that entire parcel. And that
golf course is going to be part of the community. Open
space is going to be part of the community.

So it doesn't have a density on it. It
doesn't have any nunber of units. But we have acres
and we have RPD zoning for open space and gol f course.
And it's the same thing down here. If you |ook at the
future phases, so this master plan cane with the
rezoning application for phase one.

But if you look at the future phases, you've
got open space and golf course down here, 200 acres, no
density. There's no residential density next to that
pi ece.

So let's gointo the -- this is the
narrative; right? And he explains it. He says -- this

I's Wayne Smith, his planner, his conpany did planning
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for nost of McCaul ey Ranch. He says this master plan
approval includes circulation, |and use, overal
density. The zoning approvals requested are RPD for
residential uses and densities ranging from2.2 to 22
dwelling units per acre. Cl1 for the commercial sites,
PR for the office sites.

Then he says the zoning for a resort, tennis
club, casitas, and golf course is also desired under an
RPD desi gnation. The RPD category is requested at the
direction of the planning staff, as it allows the
devel oper flexibility and the Cty design control.

So everybody knew that the golf course was
going to be zoned RPD. That was just -- that's how
everybody understood and interpreted and applied the
RPD zoning at this tine.

Let's go on to page 6.

It says, "The focal point of Venetian
Foothills is the 18-hole golf course and cl ubhouse,
which is centrally located and easily viewed throughout
t he devel opnent. The golf course open space system
provi des open space buffers between differing |and uses
and will create a pleasant and attractive environnent.
On-site retention is naintained by the golf course
open-space system' -- he's tal king about water --

"utilizing the existing washes throughout the golf
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course directs the flow of water that historically
flows fromthe foothills to Angel Park."

And then -- let's go to the next page.

These are the land use tables. Again, you've
got types of land uses, types of zoning. So custom
single-famly, RPD. How many units per acre, 2.5.

You' ve got single-famly, RPD, 7 dwelling units per
acre. Down bel ow you' ve got open space/golf course,
198. And this one doesn't actually say it, but go to
the next page. Doesn't have the zoning.

Open space/ gol f course. W know that they
i ncluded this because it was on the master plan. They
included that within the RPD designation. It said it
on the beginning of the page. So you've got 200 acres
of open space and golf course that's zoned RPD with
zero residential density.

Go to the next page.

And this is just the summary of the whole
place. So he was originally contenplating doing two
gol f courses. He wanted 400 acres of open space. They
didn't end up devel oping that much, but that was sort
of the intent.

Let's keep going.

He presents the master plan to the planning

comm ssion. The planni ng conm ssion approves the
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master plan. And they put all these conditions in
there, things that you woul d expect a nmaster devel oper
to do. Construction of flood controls, and, you know,
changing the streets, things |ike that.

And then after they approved the master plan,
then they file a zoning application. And this is the
sanme thing that they did in 1981. They filed a master
plan or a land use plan, and then they filed a zoning
application, because you have to zone in accordance
wi th a conprehensive plan.

And this just tells you what they are. And
if you note the conditions of approval, there's a
resolution of intent. And remenber, in 1981, there was
a resolution of intent to rezone the property. This
changed the zoning and the resolution of intent and it
expunged all previous resolutions of intent.

And then the other condition of approval was
that you have to conformto the master devel opnent
pl an.

THE COURT: Sir, | think this is a good tine
to break, don't you?

MR. MOLINA:  Yeah. Absolutely.

THE COURT: We're going to break right now

It's 4:45. We'l| break for the evening. Tonorrow
morning we'll reconvene at 9:30. Howis that? And
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we' |l have all day tonorrow if necessary.
MR SCHWARTZ: Thank you, Your Honor.
THE COURT: Everyone enj oy your evening.
(Proceedi ngs adjourned at 4:46 p.m)

- 00o0-
ATTEST: FULL, TRUE, AND ACCURATE TRANSCRI PT OF
PROCEEDI NGS.
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PROCEEDI NGS
%k Kk x k%

THE MARSHAL: All rise. Departnent 16 now in
session. The Honorable Tinothy WIlians presiding.

THE COURT: Al right. You may be seated.
And let's go ahead and set forth our appearances on the
record. We'll start first with plaintiff and nove to
t he def ense.

MR. LEAVITT: Good norning, Your Honor,
Janmes J. Leavitt on behalf of the plaintiff |andowner
180 Land.

MS. WATERS: Good norning, Your Honor.
Autumm Waters on behalf of the | andowners as well. And
El i zabet h Ghanem Ham and Jenni fer Knight are just
running a few mnutes late, but we're ready to go.

THE COURT: | understand.

MR. MOLINA: Chris Mlina on behalf of the
Cty.

MR. SCHWARTZ: Andrew Schwartz on behal f of
the City, Your Honor.

MR. BYRNES: Phil Byrnes on behalf of the
Cty.

THE COURT: Gkay. Once again, good norning.
So, sir, do we have sonething we need to address before

we get started?
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MR. LEAVITT: One thing, Your Honor. | just
wanted to make sure that | was clear on this yesterday.
"Il just be very quickly with one natter.

We raised an objection yesterday. | just
wanted to nmake clear what our objection was. | heard a
little bit of conversation yesterday about the R-PD7
zoning on the property. 1In this very case, the
| andowners requested all of the historical records for
the R-PD7 zoning from 1983 forward in requests for
producti on of docunents, including applications,

m nutes, drafts, nenos, letters, correspondence,
everything the Gty had in regards to the R-PD7 zoni ng.
The City's response: "Such records are not
proportionate to the needs of this case as the Gty
does not dispute the R-PD7 zoning."

So we've had no discovery on the R-PD7 zoning
because the City did not dispute --

THE COURT: Sir, | mean, if that's the
response to the request --

MR. LEAVITT: It is, Your Honor.

THE COURT: -- that becones part of the case.
And, ultimately -- | thought about this yesterday. |
t hought about it this morning. And | have no -- |
think you' ve done a really good job of giving ne a

hi storical oversight on |and devel opnent in Las Vegas.
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But at the end of the day, when this 35-acre parcel was
purchased, how was it zoned?

MR MOLINA: R-PD7.

THE COURT: (Okay then. None of this other
stuff matters, does it?

MR, MOLINA:  Well, absolutely it does.

THE COURT: Tell me how. Here's another
question | have for you

MR, MOLINA:  Sure.

THE COURT: Wiy woul dn't R-PD7 zoning be part
of the bundle of rights that have been accessed or that
are owned by 180 Land Conpany in this case?

MR MOLINA: Well, because it's not an actual
entitlenent in this case. Wth respect to the specific
R- PD7 zoning on the Badl ands golf course was not an
entitlenent to build. In any event --

THE COURT: Well, but, | nean, isn't it --
here's the thing about it. | nmean, if it's not an
entitlement to build, there's going to have to be a
pretty good reason as to why he couldn't have his
expectations nmet. And I'mtalking about 180 Land.
don't mnd telling you that.

Because you've got to give me some reasons.
Because, at the end of the day, and | understand this,

wel |, we have to do the whole parcel, this or that,
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but, you know what, this 35 acres was zoned; right?
It's uncontroverted. So we're going through this
history. Howis that relevant? It's zoned R-PD7.

MR, MOLINA:  Can | approach?

THE COURT: | nean, you can, but is it zoned
R- PD77?

MR. MOLINA: There's no doubt about that.

THE COURT: Ckay. Well, nmove on. Tell ne
why M. Leavitt is wong. That's what | want to know.

Sir, you can step up and do it. He went
through a pretty conprehensive factual rendition as to
the basis for their notion for summary judgnent; right.
He said, Judge, these are uncontroverted issues of
material fact in this case. | get that. And that's
what Rul e 56 mandates. Show ne why he's w ong.

MR. SCHWARTZ: Your Honor, could | address
t hat ?

THE COURT: | never cut anybody off, but at
the end of the day, | want to know why this is
rel evant.

MR. SCHWARTZ: Can | address that,
Your Honor ?

THE COURT: Absolutely.

MR. SCHWARTZ: W haven't even gotten to the

facts.
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THE COURT: W haven't what?

MR. SCHWARTZ: We haven't gotten to the facts
from 1990 forward.

THE COURT: Ckay. But ny question is this.
When 180 Land Conpany purchased the 35 acres at issue,
what was the zoning?

MR. MOLINA: The zoning was R-PD7. And
that's why I'mtrying to wal k you through this, to
expl ai n what that neans.

THE COURT: You can say what it neans. W' ve
had -- this isn't the first rodeo as far as the
hearings are concerned in this case. |t was explained
to ne over a year ago what that means. So if you want
to go over that again, that's okay.

MR, MOLINA: Ckay. And | need to make a
record.

THE COURT: | don't mnd telling you this. |
sat down and | thought about this. W spent an hour
and a half yesterday, and none of the issues that are
I nportant to this case have been addressed fromthe
def ense perspecti ve.

MR MOLINA: |'msorry, but | disagree.

THE COURT: Well, sir, |'mnaking the
decision. | was a trial lawer. You' ve got to know

your audience. That's why I'mtelling you what |'m
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| ooking for.

MR, SCHWARTZ: Your Honor, that's a |l ega
issue, and | fully intend to address that issue.

THE COURT: So, sir, it's a legal issue.

When it cones to assessing the legal issues in this
case, if the property, the 35 acres at issue, has been
zoned R-PD7, yesterday, the facts that we went over
yesterday, how is that relevant to the issues at hand
ri ght now?

MR, SCHWARTZ: |t explains how R-PD7 zoning
works. It explains the legal --

THE COURT: We never tal ked about how R-PD7
wor ked yest er day.

MR, SCHWARTZ: | know. Because we're just
going through the facts --

THE COURT: | know how it works. [|f you want
to spend 30 seconds saying, Judge, this is what R-PD7
zoning is, I'Il listen to that. But |I'mtalking about
the issues involved in this case involve a taking and
whet her there was a taking or not; right. And | asked,
| think it was a pretty good question, and | understand
bundl e of rights. | get that when it conmes to rea
property ownership. And is R PD7 part of that.

MR MOLI NA: No.

THE COURT: Tell me why.
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MR. LEAVITT: Your Honor, if | can --

THE COURT: |'mgoing to give you a chance,
M. Leavitt.

MR, SCHWARTZ: Your Honor, M. Mdlinais
going to explain what R-PD7 zoning is --

THE COURT: Tell me now. You know, |'m going
totell you this. | didnot -- 1 listened to it. |
thought it was enjoyable to listen to the lecture
yesterday on the history of Las Vega city planning and
zoni ng and what's happened west of Rai nbow and the
Peccole Fam |y and all the wonderful things they' ve
done. But that has no bearing on the decision | have
to nake today. | just want to tell you that.

MR. SCHWARTZ: Your Honor, M. Mdlinais
ready to proceed to explain what R PD7 zoning is al
about, what it means, how it was used in this case.
This is directly relevant to the issues and he's about
ready to do that.

THE COURT: GCkay. We're going to back to
1800 or whatever.

MR MOLINA: We're going to pick up right
where we |left off yesterday, which is 1988.

MR. LEAVITT: Your Honor, if | could just say
one |l ast thing because | just want to nake ny record

clear, with the Court's indul gence.
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THE COURT: Yes.

MR. LEAVITT: The question is what does R-PD7
mean. W had extensive briefing on that.

THE COURT: Absol utely.

MR, LEAVITT: This Court entered an order and
said, you have defined what R-PD7 is in your 10/12/2020

order. That's the |aw of the case. Your Honor, | had
no idea this was going to happen today. | asked for
their PowerPoint yesterday. | still don't have it.

THE COURT: But you know what, that's not how
we do things. W just don't do things the norning of a
hearing; right. And nmy question is this. Wat was
that discovery response that you had, sir?

MR. LEAVITT: The discovery response was the
records that we asked for are not proportionate to the
needs of the case as the City does not dispute that the
subj ect property is zoned R-PD7. So what we did is at
the hearing we had, you defined R-PD7. W heard al
these argunents. And we now have an order that defines
that the R-PD7 says the | andowners have the |egal right
to develop residentially on their property. And the
Nevada Suprene Court in the Alcantara v. Wal nart said,
once that order is entered, the party is not permtted
to anbush another party at a hearing where it's not an

I ssue and reargue it because that would be -- this is
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the Court's statenment -- harassment and oppressive.

So | have significant issues with being
handed docunents that | should have gotten during
di scovery --

THE COURT: M. Leavitt, | don't want to cut
you of f, but we do have Rule 16.1; right. W have a
duty and responsibility to seasonably suppl enent al
di scovery and all documents in our possession. Because
understand, this is a trial court. This isn't the
city council. | just want to tell you that. It's a
trial court.

So if there's -- and right now -- et nme see,
when was the discovery cutoff in this case?

MR. LEAVITT: Discovery cutoff occurred in --

MR. MOLINA:  Your Honor, everything has been
produced. Everything has been produced.

THE COURT: Wiit. | just asked a question.
| asked a question, sir. \Wen was the discovery
cutof f?

MR. LEAVITT: | believe, Your Honor, it was
July 22nd, 2021, discovery was cut off.

THE COURT: And ny point is this. Remenber
this, under Rule 56, you're dealing specifically with
adm ssi bl e evidence at the time of trial. So ny

question is this. Has all this stuff that's being
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utilized been admtted -- | nean, been produced? If it
has, you can deal with it. If it hasn't, I'mnot going
to consider it.

MR, MOLINA:  Ckay. That's fine.

THE COURT: It's not fine. That's the rule.

MR. MOLINA: Yeah. Can | ask a clarification
on that because --

THE COURT: Cnh, I'Il clarify it for you.

MR. MOLINA: -- ordinances are |aws; right.

THE COURT: But | didn't ask ordinances;
right.

MR, MOLINA: | know. But that's --

THE COURT: No. |'m asking --

MR, MOLINA: | just want to nake sure | can
present ordi nances.

THE COURT: Sir, I'mnot going to -- | don't
think there's any limtation under Rule 16.1 as it
deals with the | aw

MR, MOLINA: Ckay. That's all | want to nmake
clear.

THE COURT: Right. | nean, | thought that
was pretty basic. There's nothing in Rule 16 that
deals with the law, right. It deals wth evidence.

MR. MOLINA: W' re not using any other

evi dence that hasn't been produced. W' ve produced
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ever yt hi ng.

THE COURT: So go ahead and tell ne why. |'m
| i stening.

MR, MOLINA:  (Ckay. Thank you. And | just
want to -- since you want to understand why |'m going
through all of this. |If you ook at this, this is a
mat hemat i cal expl anation of why the master plan natters
and the Gty's general plan matters with respect to
R- PD7 zoni ng.

THE COURT: Wen it comes to R-PD7 zoning,
the zoning in place, that wasn't in violation of the
master plan, was it?

MR, MOLINA: It was the master plan.

THE COURT: Okay. Al right. | get that.

MR MOLINA: Right. So but here's what I'm
saying. And this will nake a |ot of sense. And we'll
go just through the docunents that actually zoned the
property R-PD7. And | want to explain why it matters
that the open space is defined in the initial master
plan. Because if you take 100 acres and you zone them
R-PD7, you can build 700 units on 10 acres of that and
you have 90 acres of open space; okay. It's 7 units
per acre.

Now, if the first devel oper who got the

entitlenments for that went and he sold the rest of the
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acres of open space to sonebody el se --

THE COURT: When you say, "the entitlenents
for that," what do you nean?

MR, MOLINA: The entitlenments for the R PD7
on the initial 100 acres.

THE COURT: So here's ny question when it
comes to that issue. Wat does that nean,
entitlenents? |Is that part of the bundle of rights?

MR. MOLINA: So there's this concept of
vested rights. And you don't have vested rights until
you' ve actually gotten your building permt and you' ve
started to build. That's just the -- the basic idea is
that -- it's like grandfathered rights. You can't stop
sonebody once they've already started use of a
property. That doesn't necessarily nean that you have
to let themstart a new use of property.

So here we have historic use of the property
Is golf course. There's no grandfathered rights under
R-PD7 zoning to build houses.

THE COURT: (Ckay. But here's ny point.
We're tal king about the 35 acres. | want to be really
specific. Because it's ny recollection the 35 acres
was zoned R-PD7.

MR MOLINA: Yes. And | wll walk you
through that. But what I'mtrying to illustrate here
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I's why, when you're tal king about plan devel opnment
zoning, that if you don't do it in accordance with the
plan, an overall plan, and you ignore that plan |ater
on, what could potentially be here is that you can
build -- let's say you build 700 units on the first

10 acres. You have 90 acres of open space. |It's

7 units per acre. So if you sold those 90 acres of
open space to sonebody el se, they could build 630 units
on 10 acres. It would be 7 units per acre.

And then if that person sold the renaining
70 acres of open space to sonebody else, they could
build 560 units on 10 acres --

THE COURT: | understand hypotheticals. What
are the facts of this case and what was proposed?
That's what | want to know.

MR MOLINA: Let's go into the -- let's go
into the -- back into the evidence that's attached to
our notion that's been produced in discovery. And what
|'"mgoing to put up here is the 1986 master plan. And
we' |l actually just skip forward. Let's go to
Exhibit E

THE COURT: Let me follow you, sir. And
have it up here.

MR MOLINA: [t's in our appendi x of

exhibits. And | apol ogize. W have 20 vol unes of

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04671



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 15

exhibits. | didn't think it was practical to try to
bring all of that into the court.

THE COURT: Go ahead, sir.

MR. MOLINA: So this is the Peccol e Ranch
master plan that was submtted to the City in 1988. It
was prepared by Wayne Smth. 1It's by the Peccol e Ranch
Partnership, Triple 5 Corporation, and the Peccol e
Trust. Triple 5 Corporation is the conpany that built
Mal | of Anerica. There's a lot of litigation and
hi story between these two parties. They had a big
falling out.

This is what they submitted to the City in
1988. If you go to page 6 of our Exhibit E, it
descri bes the Peccol e Ranch master plan.

"The proposed overall 1716.3-acre Peccole
Ranch master plan is being submtted to Las Vegas" --

THE COURT REPORTER. |'msorry, sir, could
you please read a little slower for ne.

MR MOLINA: -- "along with a rezoning
application on 448 acres on phase one."

And | have that right here. This is the
1716 acres. There's the boundary right there. Doesn't
i ncl ude Canyon Gate. Doesn't include the parcels that
have been sold off and devel oped by other buil ders.

Now, we go to page 7 of Exhibit E. Shows you
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the boundaries that | just outlined on this board. And
if you go to page 8 of Exhibit E, it will show you
that's the Peccol e Ranch master plan submtted in 1988,
and there's no golf courses on this.

And where did the golf course cone from
right? And if you skip to page 18, just included this
to show that they' ve got the planned unit devel opnment
concept in mnd. They' re doing open space. They're
cl ustering houses.

And I'Il show you on page 24 of Exhibit E, we
have the phase one | and use data. Phase one was
actually just fromsouth of Charleston Boul evard west
of Fort Apache, north of Sahara Avenue, and cuts off
right through here on this street that kind of curves
around. So that's phase one. It's just 400 acres.

So what you'll see here is this phase one
| and use data. You've got R-PD7 zoning on the single
famly, and you al so have R-PD7 zoning on the open
space and drai nage. Even the elenentary school was
zoned RPD-7.

So you've got a lot of different uses that
you can put in an R-PD7 zone. Doesn't necessarily nmean
that you have entitlenents to build houses. It's a
pl anned devel opment. How are they going to include all

of these uses? You've got to have a plan. And this is
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t he pl an.

If you go onto page 25 --

THE COURT: So here's ny question as far as
what ever plan was submtted by 180 Land Conpany as it
relates to the 35-acre parcel that is at issue in this
case. Wuld there have been a necessity for a variance
of any sort?

MR. MOLINA: Not a variance. And I'll walk
you through the specific entitlenents that are
required.

But the process has changed, and that's why |
want to show, sort of, all this background so you
understand t hat people were acting in good faith here.
There's a legitimte debate. Reasonable people could
di sagr ee.

THE COURT: But here's ny question. And |
actual |y thought about this, too, good faith, intent
and the like. At the end of the day, if you take
sonebody's property, you take sonebody's property. You
can say, you know what, we want to make this for the
public good; right. And you can have good faith. And
if you do that, of course, the private property owner
has some rights, too.

MR. MOLINA:  Right.

THE COURT: And so if you say, this is what
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we want to do, we want to use it for this purpose, and
it could be a great reason, for the best parks and
recreation in Cark County, but you' ve got to pay the
property owner.

MR. MOLINA:  Absolutely. You're totally
correct. But there's --

THE COURT: |I'mgoing to tell everybody this.

' mnot necessarily focusing -- you can address this if
you want to. |I'mnot as concerned as nmuch as the
intent. |'mconcerned about paying back the property
owner. | understand there's a |ot of arguments there.

I|'"'mgoing to listen to the evidence. But at the end of
t he day, what inpact does this have on the rights, the
entitlenments, the bundle of rights, that were owned by
the 180 Land Conpany vis-a-vis or is relating to the 35
acres. So they can have all the goodw || and want to
do the right thing, but the bottomline is, there's
property rights here.

MR. MOLINA:  And you're so dead on. The
problemis, is that the devel opers argue that you have
to | ook at the aggregate of the City's actions. And
you have to look at all this different evidence. And
he's trying to vilify everybody that's involved in this
t hi ng.

THE COURT: Well, I'mnot looking at it from
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vilified. 1'mlooking at the inpact on his property
rights.

MR, MOLINA: Ckay. And that's great. And
we'll talk about that. But what | really want to |ay
the foundation for is the process of obtaining
entitlenents. Because until you have an entitlenent
and until you start to build in reliance on that
entitlenent, you don't have vested rights. And the
case law is super clear on this.

Strat osphere says, zoning does not confer
vested rights. So that's the distinction here, is that
you have to have a vested right in order to base a
taking claimon that right. And you don't have a
vested right just in the nmere fact that the property is
zoned. You have to go through the process --

THE COURT: They have a vested right based
upon the ownership of a property; right? They have a
vested right based upon real property ownership; right?

MR. MOLINA:  They don't have a vested right
to build whatever they want.

THE COURT: But here's the thing. You say
they don't have a vested right to build whatever they
want. And that's why | asked the one question as it
pertained to whether a variance would be necessary as

it relates to their project.
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MR MOLINA: It's not a variance. There's
other entitlenments that you would need to get, but it's
not a variance.

THE COURT: But you're not answering ny
question. |In essence, this was not a nonconform ng
use.

MR, MOLINA: It wasn't a use. It didn't
exi st.

THE COURT: Wait. Their application was not
a nonconformng use. They didn't need to get a
vari ance; right?

MR. MOLINA: A nonconformng use is a
specialized termthat neans that a use that has been
al l owed, but then it's no longer allowed under a
subsequent version of the code.

THE COURT: No. No. No. Answer ny
questi on.

Wul d they have to get any variance based
upon their application?

MR, MOLINA:  So our position is that --

THE COURT: Wiit. Wit. That's a yes or no.
That's a fact. |It's not your position. Wuld they
have had to get a variance?

MR MOLINA: I'mtrying to explainit's

not --

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04677



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 21

THE COURT: Wait.

MR. MOLINA: No. The answer is no.

THE COURT: (Ckay. Here's the thing. You've
got to understand this. |1'mgoing to nmake the
deci si on.

MR. MOLINA:  Yeah.

THE COURT: So if you can't answer ny
questions and you're going to beat around the bush,
that's going to inpact ny decision. | don't mnd
telling you that.

MR MOLINA: | want to answer all of your
questions, but what I'mtrying to say -- I'"mnot trying
to beat around the bush. I1'mtrying to explain that

you have to have a general plan anendnent at a m ni num
because the general plan is parks, recreation, and open
space, which is consistent with the master plan that
the Gty approved. You have to have a site devel opnent
review application, which is, essentially, you're
showing the Cty the plans, you' re showi ng themthe
| ayout, you're showi ng them where you're going to put
the | andscapi ng, you know, what kind of units you're
going to have. Then you have to have a tentative nmap
You have to have a subdivi sion approval .

So in this case, they filed a general plan

amendment, but it wasn't specific to the 35-acre
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property. It was on 166 acres. And that's the issue,
is that they were asking for density of up to 5 units
per acre, while at the sane tinme, they were negotiating
their devel opnent agreenment that was saying that we're
going to build 1 acre per lot. So if you're going to
ask for 5 units per acre under the general plan

desi gnation, why are you telling us that you' re going
to build one acre per lot? |If you go through the
application history, what happened is they cane in --

THE COURT: | want to nake sure |I'mclear.

If it was 1 acre per lot, would that have been in
conformance with R-PD7?

You know what, sir, | don't know if you
litigate a lot, but nmost litigators don't do that.
They answer the judge's questions; right. So ny
question is this. And I don't want any benign or
what ever. Answer my question, please. Because that
doesn't happen very often. | don't mnd telling you I
handl e very conpl ex cases.

MR, MOLINA: | know. | know you do. And
what |I'mtrying to explain here is that unless there's
a plan that contenplates housing in that area that's
been designated for it -- actually, let nme back up

No, it doesn't conply with R-PD7 zoning. And

the reason why is R PD7 zoning only allows the anmount
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of housing that's allowed under the general plan
designation. And the City's code is clear on that.

The general plan controls the density limtations. The
ROS has zero residential density.

THE COURT: Continue on, Sir.

MR, MOLI NA:  Ckay. Just going back -- we're
going to get to all this. | promse you. |I'mgoing to
get to all of your questions. M thought here is that
we put it all in order so it nakes sense in a |ogica
f ashi on.

And this is the overall master plan |and use
data. Like | was saying on the previous page, it
showed that there was open space, schools, other uses
that are zoned R-PD7. This also shows you' ve got open
space and drai nage, but there's no residential density.

That's the golf course. It's zoned -- the
open space is zoned R-PD7, but it's no density. And
that's what |'msaying is that you have to | ook at the
plan. The plan says zero density on the golf course.
O course you can't build houses on a golf course.

And "Il just --

THE COURT: But this wasn't part of the
gol f course, the 35 acres; right?

MR MOLINA: [It's part of a 9-acre

gol f course
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THE COURT: | thought the 35 acres was
separate fromthe rest of the golf course.

MR MOLINA: This is the 35 acres right here.
It's a golf course.

THE COURT: Is that true?

MR MOLI NA:  Yes.

MR. LEAVITT: Your Honor, the answer is this:
Under the Peccol e Ranch concept plan, absolutely not
part of the golf course. Nunber two, the Peccol e Ranch
concept plan that counsel is going through with you was
abandoned.

It's disturbing what's happeni ng here, Judge.
This plan was abandoned. And he's taking you through
an abandoned pl an.

We went through all this, Judge, at the
notion to determ ne property interest hearing. And
that's why the Court didn't follow this plan, because
It was abandoned. Disturbing what's happening. For
counsel to testify to this plan is not evidence.

MR MOLINA: [I'mnot -- |I'mshow ng you the
evidence. This is a golf course. This is an aerial
map showing a golf course. How can we deny this is a
gol f course?

MR. LEAVITT: Your Honor, the 35-acre

property was part of the interimagolf course that was
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used in the past. But under this plan that counsel is
showi ng you, this property was not part of this
golf course in this plan, nunber one. Nunber two, this
pl an was abandoned. W have the docunentation show ng
this plan was abandoned.
THE COURT: Was the plan abandoned or not?
MR MOLINA:  No.
MR LEAVITT: We'll show that to you, Your

Honor .

MR, MOLINA: Can | just give ny presentation?

MR. SCHWARTZ: Your Honor, we've ought to be
al l owed --

THE COURT: Sir, you can go ahead and say
what you want to say. |'mlistening.

MR, SCHWARTZ: | think we should be allowed
to present our case wthout --

THE COURT: Well, you know what, |I'mgoing to
push back on that, sir, respectfully. |'ve never not
permtted someone to present their case. However, when
| ask questions, | don't expect rolling of the eyes
and/ or facial expressions that | can see fromthe
| ecturn, and putting the hands up in the air. | don't
expect that either. |[|'ve had sone fantastic |awers
appear in front of me, and |'ve asked them some really

tough questions. And you know what they would do, they
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woul d answer the question.

MR, SCHWARTZ: Apol ogi es, Your Honor. W
woul d just like to go through the facts of the general
pl an and the zoning of this property. This factual
recitation is an answer to the Judge's question. W
just need to be allowed to go through it.

THE COURT: | nean, go through it. And |
wi ||l nmake a determ nation as to whether ny question is
asked or not. At the end of the day, | keep comi ng
back to I wanted to know what the zoning was as it
relates to the 35 acres at issue. And | guess the
answer would be it was R-PD7; right?

MR. MOLINA: That's correct. Ckay.

Thank you. So I'mgoing to go to page 31 on Exhibit E
This is planning comm ssion mnutes for the master
devel opnent plan that we just went through. Wat | was
expl ai ning yesterday is the City always followed the
sanme process. You approve a plan, and then you rezone
the property in accordance with the plan

So on January 12th, 1989, the Cty planning
conmm ssion approved the naster devel opnment plan. And
subject to a maxi mum of 3,150 dwelling units be all owed
for phase one. And the plan director says in that
first paragraph on the right-hand nmargin, he says, "The

application involves a |arge parcel that's had several
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master plans in the past. There are sone ngj or
drai nage channel s going through the area. The exterior
treatnent will be simlar to Canyon Gate."

And so then you go onto page 33 of
Exhibit E., and there's a rezoning application. They
approved a plan. Then they approved a rezoning
application. And it says Z139-88. And it's subject to
a resolution of intent with 12-nmonth time limt. And
this is just the phase one property.

If you go on to page 34 of Exhibit E
paragraph 10 down at the bottom says, "The existing
resolution of intent is expunged under approval of this
application.™

The reason why | keep pointing that out,
because the property is not officially zoned R PD7
until the devel opnent is done in 2000. And we'll get
to that.

So that was the planning conm ssion

THE COURT: | get that. But, once again, |
think -- and | keep com ng back to this. And correct
me if I"'mwong if I"'mmssing a point, but when the
applications were made in this case, the 35 acres at
I ssue was zoned R-PD7; right?

MR, MOLI NA:  Yes.

THE COURT: [|I'mtrying to figure out why does

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04684



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 28

all this other stuff matter?

MR, MOLI NA: Because you're in an existing
pl anned devel opnent.

THE COURT: | nean, | get that. | do. Tel
nme that, hey, Judge, this is why that doesn't matter.
Go ahead.

MR. MOLI NA:  Thank you.

THE COURT: Tee that up for ne.

MR MOLINA: |'mgoing to show you sone ot her
communities in town. There's five or six other
comunities, big, large, master planned comunities
with golf courses, man-made | akes, big open water
features that are zoned R-PD7. And they're designated
PR-OS in the City's general plan.

So what I"'mtrying to explain here is that in
the '90s, they used this R PD7 as flexible zoning.
They' re | ooking at the nunmber of units. They're
| ooking at the density. They're giving the devel oper
flexibility to basically put things, you know,
different uses in different places, depending on how
they want to do it subject to the City's discretionary
cont r ol

And every time they approve one of these
zoni ng applications, the devel oper still doesn't have

an entitlement to build. They have to cone back to the
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City later on and get an entitlement on each individual
parcel. And back then they called it a plot plan
review. |'mnot going to go through a plot plan review
for every single one of these because it's vol um nous.

But ny point is that the zoning establishes
an R-PD7 district on the entire property. And then the
| andowner has to cone back and apply for plot plan
review. Goes through planning conm ssion. Somnetines
It goes through city council on the individual parcels
for themto say, okay, we like the layout. W like the
way you put this together. W like the way that the
houses | ook. There's aesthetic review as part of this.

And that's the second step before you can
start applying for permts. That's howthey did this,
you know, in the '90s. The application procedures
changed, you know, over time, but in the "90s, that's
how this worked. And that's how this devel opnent
specifically was built out.

So let's go to E36, page 36 of Exhibit E
And this is the city council mnutes for that master
devel opnent plan. And first paragraph expl ai ns what
this says. "This itemwas held in abeyance at the
request of the applicant --

THE COURT REPORTER. |I'msorry, sir. You

have to read a little slower for ne.
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MR, MOLINA: Sorry. |'ve got so nmuch to get
through that I"'mtrying to --

THE COURT REPORTER It doesn't help if |
can't keep up with you.

MR MOLINA: "This itemwas held in abeyance
at the request of the applicant and as a revised naster
devel opnent plan for the Peccole property that is to be
a planned community and nanmed Peccol e Ranch. There is
a related rezoning application involving 444 --

448.8 acres, gross acres, of the 1716 acres involved in
this devel opnent plan.”

Then on the third paragraph, it says, "The
phase one portion of this property is |ocated west of
Fort Apache between Charl eston Boul evard and
Sahara Avenue. It's predomnantly single-famly use.
There's a m xed-use village in the center on the
settling portion of Sahara.”

Which is what | showed you that nice, green
open space area with clustered apartnents and, you
know, ot her housi ng.

And then it says, "West of phase one simlar
type of devel opnment."

Tal ki ng about conpatibility.

"The entire development will be a walled-in

community with | andscaping, a school site is proposed.
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The overall density is 6.7 units per gross acre that is
conpati ble with the general plan, which recomends an
average density of 7 units per acre. Uses and the
amount of acreage are as follows."

And you renenber that | showed you that plan
earlier. It didn't have a golf course. Well, it cane
back because they asked himto reduce the density and
he brought the golf course back. So you've got
207.1 acres of golf course.

And then if we go to page 38 of Exhibit E
this is the naster plan that the City approved, the
phase one master plan that the Cty approved. Shows
the golf course has been added back to the north
portion, the phase two portion, of the naster plan.

And then if we go to page 41 of Exhibit E
they have a rezoning application. And the rezoning
application is in accordance with the master plan. And
you'l | see here that there's conditions of approval on
the bottom And no. 3 says, "Approval of plot plans
and el evation by the planning conm ssion for each
parcel prior to devel opnment."

So just because you get the zoning doesn't
necessarily mean that they have to approve your
devel opnent on a particular parcel. You still have to

come back to the Gty and show them-- you have to

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04688



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 32

apply for approval on each parcel

Now, I'mgoing to flip to page 43 of
Exhibit E. And the third paragraph on that page says,
"Initially, this phase had an overall density of 8.6
dwelling units per acre, which exceeds the 7 units per
gross acre density recommended in the general plan
The applicant has agreed to limt the nmaxi mum nunber of
dwelling units to 3,150 that will reduce the density in
accordance with the general plan. There are no
devel opnent plans submtted at this tinme due to this
being a | arge-scal e devel opnent. And these will be
required to be approved by the planning conm ssion
prior to devel opnent."

Going to page 44 of Exhibit E. This just
shows the phase one area that was rezoned. Actually, |
want to zoomin on just the top portion of that bold
area. You see howthe Gty has designated the parcels
north of Charleston Boulevard wwth RO? It's a
resolution of intent. So those properties have
resol ution of intent zoning.

And I'Il just point out one other thing here.
Because we don't have G S mapping at this point in
time. We're keeping track of all this stuff by hand;
right. So it's pretty burdensone for the City to try
to keep track of this kind of stuff.

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04689



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 33

Now we're going to get to the master plan
that actually led to the zoning of the phase two
property where the 35-acre property is |ocated. And
that's in Exhibit F2. And this is a letter from
Wayne Smith, the planner that basically did all the
pl anning for the Peccole Ranch master plan for the
Peccol e Family.

He says, "Enclosed per your requirenents are
an application for rezoning and 8 blue |lines of the
master plan for the overall 1716.3 acres.”

And that is this one. And, actually, |
apol ogize. CGo to page 3 of Exhibit F. This was the
application where they added some property to
phase one. |It's basically overlooked, but it's, you
know, they added property to the phase one area. This
pi ece right here that goes down the mddle was added to
this part of phase one.

Now, sonething inportant happened in 1989
that makes a big difference here.

Go to the next exhibit. Okay. This is
Ordi nance 3455. And what this did is this established
a procedure for rezoning applications that deviate from
the general plan. And what happened in 1989? The
Nevada Suprenme Court deci ded Nova Horizon v.

Gty of Reno. The Nevada Suprene Court basically
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reversed a denial of an application because the Gty
didn't accord deferens to their naster plan

And so after that decision, the City anends
its |l aws and says, okay, we've got to actually start
maki ng sure that we insist on this master plan being
followed. And that's what this does. So this
establishes a procedure. And all it saidis if you're
going to submt an application for devel opment that's
not consistent wth the master plan, you' ve got to have
a good justification for it.

THE COURT: And | think, for the record,
that's why | asked the question as it relates to the
35 acres at issue in this matter. Because it's ny
under st andi ng, and we can nake sure the record is clear
on this, but the 180 Land didn't seek sone sort of
variance or deviation fromthe existing zoning as it
pertained to the 35-acre property; is that correct?

MR MOLINA: It's a general plan anendnent,
not a vari ance.

THE COURT: GCkay. Al right.

MR. MOLINA: So Exhibit G is another
ordi nance, 1989 ordinance. And this established a
gam ng enterprise district in the Cty of Las Vegas.
And right there in the summary it says, "Establishes a

gam ng enterprise district as of 1990 for nonrestricted
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gam ng. "

So if you want a casino, you have to be in
the gam ng enterprise district.

And then if we go to page 10 of Exhibit G
This is a neno fromone of the planning staff to the
department of planning. The nmeno just expl ains what
the next docunents are. Let's go to page 11

This is the attachment A.  And what they
determned -- and |I'll show you sone additiona
evidence on this point. But what they determ ned was
if we're going to have a gam ng enterprise district,
we're going to have nonrestricted gaming all the way
out on the west side of Las Vegas, we need to make sure
that it's not just a standal one casino. W're going to
make sure that you're a destination resort.

And this is what defines a destination
resort. A destination resort is designed as a hotel
with a mnimumof 200 guest rooms and an 18- hol e
golf course and the rest of these anenities. So if
Peccole wanted to get into this, he needed an 18-hol e
gol f course

And then go to the next page, page 12 of
Exhibit G This is the gamng enterprise district map.
And zoomin a little bit to the bottomleft-hand corner

there. You can see that's the gam ng enterprise
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district, the star. "Each planned comunity is [imted
to one destination resort as defined on attachment A"

You have to have a golf course

Go up a little bit. There it is.

Peccol e Ranch, limted to one destination resort.

Go to page 15 of Exhibit G This is the
background behi nd the ordi nance that established the
gam ng enterprise district. Just tells you what the
| aw was, the state law, that says, "During its recently
enact ed session, the Nevada |egislature enacted Chapter
616 statutes in 1989. The |egislation provides that
begi nning January 1, 1990, no state |icense for
nonrestricted gaming may be issued in such county
unl ess the property being licensed is located in an
area that has been designated as a gamng enterprise
district."”

So on page 17, you've got mnutes of
city council regarding the Las Vegas gam ng enterprise
district. This is actually a special nmeeting of the
city council. And it tal ks about areas recomrended for
i ncl usi on down in paragraph 4. Says, "Peccole Ranch in
Sumrerlin Village 3 as outlined in the respective nmaps
with the qualification that each of those two
devel opnents be l[imted to one destination resort as

defined in the attachnment.”
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And then we've got, on page 18 of Exhibit G
we have the nenp where they're tal king about what's a
destination resort. They're saying, "Certain parties
that are devel oping large nmaster planned comunities in
the City of Las Vegas have requested Las Vegas Gam ng
Enterprise District Commttee recormend that a portion
of their master planned community be designated a
gam ng enterprise district."

If you were to go back to that map, you' d see
it's just the phase two property north of Charleston
Boul evard that says it is part gam ng and part
district.

So on page 23 of Exhibit G we actually have
a transcript of this. They talk about the Sunmmerlin
and Peccol e properties were discussed next. Pointed
out the people were upset about this. The two
properties that are being discussed are open space that
has been naster planned and there were previous
desi gnations of what would be a resort hotel. And they
just make a notion for approval

And page 24 of Exhibit Bis just sort of
ironic that the person who seconded that person was
Chris Kaenpfer, the developer's attorney in the | and
use. So, you know, it's kind of a bait and switch

You're telling the City that you're going to build an
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18-hol e golf course so you can be included in a gam ng
enterprise district. And if they hadn't built that
gol f course, there wouldn't be a Sun Coast Hotel

So, you know, what happens if the golf course
closes. They're not going to close the Sun Coast now.
But it's a bait and switch.

So now I"mgoing to go to Exhibit H  And
this is what | thought the previous one was. But this
Is the submttal for the 1990 Peccol e Ranch naster
plan. This is reduced acreage to 1569.6 acres. And
we're going to get into this alittle bit, into the
nitty gritty on this one, if you'll indulge ne.

On page 4 of Exhibit H this is again just
t he bookl et that was submtted with this application.
It's prepared by Peccol e Ranch Partnership. As |
menti oned before, there's a falling out with the Triple
5 group. They go their separate ways, but it is what
it is.

Page 7 of Exhibit His the explanation. It
says, "The proposed 1569. 6-acre Peccol e Ranch naster
plan is being submtted to the Cty of Las Vegas for
t he approval of an anendnent to the overall conceptual
master plan, along with the rezoning of the 996.4 acres
I n phase two to R-PD7, R3 and Cl designations."”

So you finally get to RPD7 on the 35-acre
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property. And | apol ogize for how long it took ne to
get to this.

Going on to page 9. Explains the proposed
master plan incorporates office, neighborhood,
commerci al, nursing hone, a bunch of other uses. Then
it says, "An extensive 253-acre golf course and |i near
open space system w ndi ng throughout the comunity
provi des positive focal point while creating a
mechani smto handl e drainage flows."

So this was really smart for Peccole to use
the golf course as the drainage. It's a wn-win. You
can knock out two birds with one stone.

Going on to page 11. And down at the bottom
the | ast paragraph tal ks about the differences between
these two master plans, the one that was approved in
1988 --

THE COURT: | have a question as far as
draining. There's no question M. Peccole, based upon
his actions in southern Nevada, was a forward-thinking
man. But as far as the golf course is concerned, if
the Gty wants that to remain drainage, wouldn't the
Gty have for pay for that?

MR, MOLINA: | believe what you're asking is
whet her or not that would be an exaction. And | would

defer to M. Schwartz to answer that question. That's
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just a little bit --

THE COURT: But you understand what | nean?
| nean, froma comon good perspective, | get it, you
know. And | think that's one of the issues that the
county and the Gty and so on have been very proactive
froma historical perspective. Because |'ve been here
since the md-'80s. And | renmenmber when -- it was
actually before | got here, but | still renenber when
Caesars Pal ace fl ooded. Everybody kind of knows that.

And Las Vegas, the community | eaders and, |
guess, also the engineers and planning, | think they
were forward thinking. And | don't understand this
because |'m not an engi neer, but they put in all the
different flood channels and all those things; right.

But nmy point is this. |If there's a concern
as to the use of the golf course and they had a
secondary value as a flood channel, you know, for the
public good, and there was going to be a potenti al
change, and the Cty says, no, it should stay for this
pur pose, shouldn't the City pay for that?

MR, SCHWARTZ: Your Honor, the answer is no.
And | can expl ain.

THE COURT: And neke a note on it, sir.
Wite it down and tell me why the City would not pay
for that.
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MR MOLINA: | nean, this is pretty common;
right. Any devel opnent they have to address drai nage.
You just can't let properties get flooded. That's not
good for anybody.

So page 4 of Exhibit H-- I"'msorry. | |ost
ny place. I'msorry. W are on page 11

And | was saying it explains the difference
is that there's been a refinement of the golf course
and drai nage-ways, shifting of parcels and parcel
boundaries, to better use open space areas.

Going on to page 15 of Exhibit H it talks
about this drainage issue a little bit nmore where it
says, "The focal point of Peccole Ranch phase two is
the 199.8-acre golf course and open space drainage
waste system which traverses the site along with the
national wash system"

It's a good thing to do drainage in a wash
for alot of different reasons. But it says, "Al
residential parcels wthin phase two except for one
have exposure to the golf course and open space areas.
The single-famly parcel, which is not adjacent to the

open space system borders Angel Park CGolf Course.™

This was a big deal. Open space was a big
deal
Page 17 of Exhibit H tal ks about the drainage
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even nore. The third paragraph fromthe top, it
expl ai ns the pathway of the drainage flows.

So south of Charl eston Boul evard the drai nage
flow through the washes initially enters the site in
two |l ocations along the western boundary at a peak rate
of 800 cubic feet per second. Two wash flows are then
directed into the main drai nage wash, which flows
northeasterly towards the | arge Angel Park.

And then the |ast paragraph on page 17 says,
"Phase two. Proposed Peccol e Ranch master plan has
approximately 33.1 additional acres allotted for golf
course and drai nage-ways. The additional acreage
accommodat es a cl ubhouse, driving range, centrally
| ocated within the golf course and surrounding
residential conmunity. These features are also
accessible to visitors staying at the adjacent
destination resort casino."

So this was all part of a big plan. Page 23
of Exhibit H W'Il go to the |land use data. And,
again, we've got 211.6 acres of golf course. It's
going to be zoned R-PD7, but there's zero residenti al
density. There's zero units.

Page 24. Same thing. This is the |land use
data for the overall master plan. Got 253 acres of

gol f course, open space, drainage, zero density.
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All right. Page 27 is the |legal description
for the parcel that included the 35-acre property. And
it's Lot 31 on the master plan map. And we'll show
that in a second.

But if you go to the next page, page 3 -- |I'm
sorry -- page 29 shows the acreage. 519.87 acres for
R-PD7 zoning. This Lot 31 has R-PD7 zoning.

The City asked the devel oper to submt these
| egal descriptions so they could say which part is
going to be R-PD7, which part is going to be CL. This
didn't subdivide the property. It just gave the Cty
the legal description to know where the proposed uses
were going to go.

And the thing that I'Il point out about this
It that says 519.87 acres for R-PD7. But if you went
back to the phase two land data, there's only 401 acres
of single-famly residential. So you' ve got
519. 87 acres zoned R-PD7, but you only have 401 acres
pl anned for single-famly residential. The difference
Is the golf course is part of that R-PD7 zone.

So now I'mgoing to go on to page 47 of
Exhibit H And this is when they present the naster
plan to the planning comm ssion; right. You've got to
go to planning conm ssion and then you go to

city council. And they always do this in the sane
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order. They approve the naster plan and then rezone
the property.

You' ve got item 24 on planni ng conmm ssion.
This is March 8th, 1990. And it says, "A nmaxi mum of
4,247 dwelling units be allowed for phase two."

And then the director of planning also
explains this request. Says, "Phase two contains
996.4 acres predominantly single-famly dwellings;
however, there will be a multi-famly resort,
gol f course, commercial office, school, rights-of-way.
The significant change is the addition of the
golf course and a larger resort casino site and a
100- acre shopping center.”

And then the second to the |ast sentence of
t hat paragraph says, "The gam ng enterprise district
I ndicates this area could contain one destination
resort/casino, but the applicant would have to have a
maj or recreational facility and a mni mum of 200 roons,
which is the golf course.”

Goi ng onto page 49. So after they approve
the naster plan, they go in and rezone the property.
It's the 17th zoning application submtted in 1990.
And the staff recommendation of approval. Mstly sane
conditions, 4,247 dwelling units per acre; conformnce

to the conditions of approval for the
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Peccol e Ranch Master Devel opnent Plan, phase two;
approval of plot lands for each parcel.

At the time it was devel oped you have to
dedi cate the right-of-ways, streets, inprovenents,
drai nage pl an, drai nage waste system extension, al
that stuff. And on the right side, you'll see there's
W liam Peccole. He's there. He's testifying in
support of this application.

And one of his, you know, people in the
nei ghbor hood conpl ai ned about the casino. He says,
it'"s going to be buffered by his golf course on the
south and Angel Park CGolf Course on the north.

And then his planner below al so explains. He
says, "We've reduced the density by about 2,200 units."

So where did nunber cone fron? W' ve reduced
the density by 2,200 units. And the way to cone up
with that nunber is you |look at the 4,247 units. Well
what woul d be 2,200 plus that? That gets you to about
6, 600.

And what he's doing, apparently, is he's
multiplying the 996.4 acres tinmes 7 to cone up with a
total allowable units of 7 units per acre on the entire
mast er planned area, including the comercial,

i ncl udi ng, you know, all of these other uses,

i ncl udi ng, you know, the R3 zoned areas, the high
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density apartments. He's looking at the entire naster
plan through the | ens of the general plan, which is 7
units per acre at this point in tine.

And so he's saying, we reduced this by
2200 acres [sic] because, theoretically, under the
general plan that existed at that tinme, we could do 7
units per acre on all 996.4 acres.

But they reduced it. They went down by 2,200
units because the traffic issues just didn't make
sense.

So going onto page 50 of Exhibit H this is
the city council mnutes. Planning conm ssion approved
it. Nowit goes to city council. City counci
approves it subject to all the conditions recomended
by the planning conm ssion, including --

THE COURT: Tell me this. Wy didn't the
city council approve the reconmrendations of the
pl anning comm ssion as it relates to the 35 acres in
this case?

MR MOLINA: Wiy did or didn't they?

THE COURT: Didn't they?

MR, MOLINA:  Well, like | was saying before,
the issue was that they were negotiating this
devel opment agreenent that was saying that they're

going to do 1 unit per acre or even less than that, |
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think. And then they're comng in at the same tine

applying for a general plan amendnent that would all ow
up to 5 units per acre on 166 acres, not just 35 acres.
It didn't have any applications in the pipeline at that

time for the other 130 acres.

And so -- and I'll walk you through that.
|'ve got exhibits. 1've got another binder for that.
And we'll talk about that. Because I'll show you the

evi dence on that that explains why.

On page 51 of Exhibit H this is the staff
report that's included in that application. |t just
notes the land uses. And then on page 53 of Exhibit H,
you' ve got a rezoning application. And they approve
the rezoning application

And |'mjust going to go -- page 55 of
Exhibit H it's the last thing I'll say on this
exhibit, is that on this fourth paragraph fromthe top,
just says, "Phase two proposed devel opment will contain
4,247 dwelling units per acre, overall gross density of
4.3 units.”

Then at the bottomit says, "Confornms to
general plan, the density recomendati ons, the general
plan."

So they're below the 7 units per acre all owed

on the general plan on the entire property and all
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996.4 acres. And they're now at 4.3 units, if vy
at the gross acreage of the entire devel opnent,

phase two.

So now I want to go to Exhibit QQQQ page 7.

This is that master devel opnent plan that they approved

on April 4th of 1990. As | was saying before, y
that Lot No. 31 is the one that is zoned R-PD7,
bi g, 600-acre piece. And if we could just zoom
this top part that's up here north of Charleston
Boul evard. The boundary lines for that Lot 31 i
the golf course. And we can wal k through the ne
bounds on the | egal description, but I'mpretty
you don't want to do that.

So what happened next? They approved
mast er devel opnent plan. They approved the rezo
appl i cation.

And then in 1992, they adopt a new gen
plan. And this changes a lot. This changes the
that the Gty handles, you know, general plan
applications, how they actually handle their rez
appl i cations.

You renmenber that ordinance that | was

bef ore where they have to submt a justification

ou | ook

of

ou have
t hat

into
ncl ude
ets and

sure

t he

ni ng

er al

way

oni ng

sayi ng

statenent? Now they actually have to apply. This
formal application for a general plan anendnent to
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obtai n devel opnent that's inconsistent with the genera
pl an.

But 1"'mgoing to go through the process
real |y quickly because there's been an argunent that
this general plan is sonmehow invalid. And that's just
fal se. They worked on this general plan for two years.
| won't go through all of that, but I'Il just show you
t he docunments and what they are just so you know what
t he evi dence shows.

On Exhibit QQQ®B, this is attached to the
decl aration of the community devel opment director.
This is the general plan map that existed in 1992
before the City adopted their new conprehensive master
plan. And it's exactly what the City approved in 1990
when Peccol e applied for an anmended nmaster plan. The
Gty just took that and they put it in their master
pl an.

And if you zoomin on the top portion north
of Charl eston Boul evard, you'll see the golf course.
It's "P" for parks.

Now I'mgoing to go to RRRR2, the
suppl enental declaration of Seth Floyd, conmmunity
pl anning director. These are mnutes of the citizen
advi sory commttee that put all this stuff together.

And there's a lot of big names on here.
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You' ve got, all the way at the bottom Brad Nel son
American Nevada Corporation. He did the Geen Valley
master plan. And then on page 15 -- I'msorry --

page 5 of that exhibit, these are mnutes of that
neeting. And it says, "D scussion ensued concerning
the tinme between the conmttee neetings due to the
desire of nenbers to review land uses in the field, as
wel | as staff preparation tine, it was determ ned that
there shoul d be three weeks between neetings. The
staff also instructed to mail out copies of the
community profile maps being reviewed to aid in their
field work."

And this is February 13th, 1991. |If you go
to page 7 of that exhibit, it's the same map. This is
what was nailed out to the citizens advisory commttee
sayi ng, hey, go look at what's existing out in the
field, but this is what we've al ready approved. This
I's our approved general plan area.

And | tal ked about this yesterday. These
community profile maps were part of that 1986 -- or
1985 general plan, this whole comunity profile system
And back in 1985, the general plan |ooked |ike the
Peccol e | and use plan that was approved in 1981. Well,
they just replaced it with what they approved in 1990.

And then |'mjust going to go through this

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04707



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 51

very, very quickly so we nake a record that the 1992
general plan was validly adopted. 1'mgoing to go to
RRRR2. This is the planning conmm ssion mnutes from
Cctober 10th, 1991. And I'Il just -- let ne just
explain the procedure very quickly here. Under NRS
278. 250, or maybe 210 or sonething like that, the

pl anni ng conm ssion has to adopt the master plan first.

Then the planning comm ssion sends that
master plan to the city council. And then if the
city council approves the master plan, it's done. But
i f they make changes, it's got to go back to the
pl anning conm ssion. So that's why | want to wal k
through this a little bit, but I also just want to show
the extent of all of the public neetings that were held
on this general plan.

So the first one is Cctober 10th, 1991. At
this point intime, the citizens advisory comittee has
been working on this for over a year. And then we'll
go to page -- just that second paragraph says, "The
citizen advisory commttee is 41 nenbers. They met for
approximately a year and a half to put this docunent
t oget her."

Going to the next exhibit, RRRR3. This is
the Cctober 22nd, 1991 pl anning comm ssion neeting

m nutes. Renmenber, they only have to hold one neeting
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on this plan before they adopt it and send it out to
the city council, but they hold a |ot.

We'll go to RRRR4. Novenber 14th, 1991

Let's go to RRRR5. Novenber 26th, 1991

And this is where they actually adopt it. So
if we go to RRRR7, this is the resolution. And that's
what the statute requires to adopt the general plan by
resolution. And then you forward it to the
city council.

So then let's go to RRRR8. City proposes an
ordi nance to adopt the general plan that was adopted by
the planning comm ssion. And under the City's
procedural rules, you have to just read a bill before
you can adopt it. So that's all they did. There's no
di scussion on it at this neeting.

And then what the City normally does is then
they send a proposed ordi nance to a recommendi ng
commttee. And RRRRO is the mnutes of the
recommending commttee. And in this instance, the
recomendi ng commttee was the entire city council.
The entire city council reviewed this general plan

If you go to page 4 of RRRR9, they talk
about, it says, "Based on Nevada state case |law, the
courts upheld the master plan as a standard that

demands deference and producti on-backed applicability.
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The Nevada Suprene Court has held the master plans in
Nevada nust be accorded substantial conpliance, while
Nevada statutes require that zoning authority mnust
adopt zoning regulations that are in substanti al
agreement with the master plan."

So that's the intent. That was the framework
they were working wth.

If you go to page 5, they tal k about
specifically they're making changes to the procedures
of how they're going to enforce their general plan
based on Nova Horizon. "No application for subdivision
or land or change in zoning district classification
whi ch woul d have the effect of permtting use of |and
or structures in a manner inconsistent wth the |and
use plan and/or the |and use classification system nay
be approved without a plot without filing a
si mul t aneous request to the city council to consider a
formal planned amendnent. In order for such zoning
change to be approved the city council nust hold a
public hearing to consider planning conmm ssion
recomrendations and formally anmend -- to formally anend
the land use map and/or |and use classification."

Finally, "No | and use variance which woul d
have the effect of permtting use density or intensity

of land or structures in a nmanner inconsistent with the
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| and use and/or |and use classification systemshall be
approved. "

And that's the | anguage that they're saying
you need to insert into our general plan. And I'l]
show you where it is. And they -- on page 9 of RRRR
you have Council man Adanmsen specifically tal king about
t he Peccol e property.

And he's saying that, "There was also a
question of west Charleston at Fort Apache/ Ranpart
where they intersect. W currently have an ongoi ng
application there. Wth that application forthcom ng
woul d we want to be proactive and take a | ook at that
corner as it relates to comrercial and elimnating
residential, lowresidential, just imediately north."

And then down bel ow that, the other counci
menbers say, we don't know what they're actually going
to do at this point. W should probably go out and
contact them

If you go onto the next page, page 10.
They're still talking about it. They say, well, what
|'ve seen fromthe devel oper is commercial and with the
first step we've taken reverting it to acreage. Wile
we're in the process of doing this nmaster plan update,

t hought it should be incorporated. And then down bel ow

he says, well, let's see if we can get in contact with
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themto incorporate their changes into our map.

Gty just incorporated what Peccol e asked
for.

If you go to page 22. |'msorry. Yeah,
page 22. Is this a different exhibit? There it is.
These are the | and use categories that they are going
to incorporate into their general plan. Remenber, now
they're going to insist that you formally anmend the
general plan in order to change sonething. And this is
where the parks, recreation, open space cones from
Down at the bottomit just says "P." That's all they
used at the time, just "P."

All right. Going on to RRRRL0. Renenber,
they want to nmake changes to this. And under the state
statute, if the city council is going to make changes,
they have to refer it back to the planning conm ssion.
That's what they do on February 19th, 1992.

On RRRR11, is the planning comm ssion neeting
where they consider the city council's revisions. And
on page 3 of that, they tal k about the southwest sector
map. And that's where the golf course gets designated
P, PR-CS, in 1992

And they say on paragraph 3, "Parcel in the
vicinity of Ranpart/Durango and Charleston/Alta revised

to conformto revised Peccol e Ranch naster plan.”
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The City just adopted Peccol e Ranch naster
plan as its general plan in 1992.

And this is a recomendi ng conm ttee neeting.
Actually, RRRR12 this is mnutes froma recomendi ng
comm ttee meeting where they sent -- the planning
comm ssion adopted all the changes proposed by the
city council. They sent it back to the city council
And the city council holds another neeting on this.

He says, "If sonmeone applies for zoning
that's not consisted with the plan, it's autonmatically
taken in as a plan anendnent and a hearing will be held
on a plan anmendnent at the same tinme."

And then he says again later on down in that
sane mnutes, he says, "In processing a plan anmendnent,
the council wll get staff background and anal ysis of
what is going on so it would not be a spot plan
anendment. Staff woul d recommend changi ng whatever is
logical in the area, not just one piece at atinme if
it"s time to do that. That way the plan will not get
out of date."

So you've got an administrative benefit to
requiring a general plan anendnment in addition to a
overal |l land use sort of principle here of nmaking sure
that you're not doing spot zoning.

RRRR13 is the city council mnutes where they
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adopt the new general plan. So we've had, | think,
four or five different planning conmm ssion nmeetings
bef ore the planning comm ssion adopts the 1992 general
plan. Then it goes to the city council. The

city council nmakes changes. Then it goes back to the
pl anni ng conm ssion, just like you' re supposed to do
under the statute.

Pl anni ng conm ssi on approves all of the

changes recommended by the city council. And then the
city council sends it back -- then the city council
adopts an ordinance. And that's final. It's the |aw
Now.

RRRR13 -- actually, the next page. This just
Is a neno that is show ng what changes were approved by
the planning commssion. It says it right there in
that first paragraph. "The planning conm ssion at
their March 12, 1992, reviewed the revisions proposed
by the city council recomending conmttee. They
concurred with our revisions and unani nously adopt ed
the general plan with these revisions."

So, in sone of these other cases, the
devel opers argued that this was -- you know, because
the Peccole property wasn't |listed on these changes or
because the golf course wasn't |listed on these changes,

that somehow it wasn't part of the 1992 general plan.
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And that's just false. Wat this is just showing is
what was changed by the city council, sent back to the
pl anni ng conm ssion, and then approved by the

city council again on April 1st. That's all that this
Is showng. And, in fact, they do show a change to
part of the Peccole Ranch master plan. They said,
we're going to revise this to conformto the Peccole
Ranch master plan.

So now I'mgoing to go to QQQQ®. And this is
what they adopted. That's the cover page. This
gigantic binder, 400 and sonething pages. Then if you
go to page 12 of QQQX. And we've given you all 400
pages, by the way, in QQQ®.

But on page 12, in the mddle, it explains
where did these maps cone fron? Were did the map that
made the golf course PR-OS conme fron? Well, the Gty
just combined all the smaller maps into one big map.

It's all this says. Aggregation of the 16
I ndi vi dual community profile area maps into a northwest
sector map, a southwest sector map, and a sout heast
sector map.

Devel opers are going to get up, and they're
going to say, Brad Jerbic said the City studied this
and they couldn't find out where it cane from This is

where it came from It was already in the master plan
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bef ore 1992.

Go to page 17 --

THE COURT: So, | nmean, are we testifying or
Is that -- | just want to nake sure | understand that.
Because if M. Jerbic testified a specific way, | nean,
the evidence would be limted to his testinmony unless
you were placed under oath and we took testinmony from
you, sir. And that's ny point.

But go ahead on, sir, because | amgoing to
have sonme questions. |1'mgoing to think about this
case.

MR. MOLINA: | thought the docunments speak
for thensel ves on that point.

THE COURT: There you go.

MR. LEAVITT: Your Honor, if | may | odge one
obj ection. Counsel is testifying.

THE COURT: Sir, your position is the

docunent speaks for itself.

MR. MOLINA:  Yeah. | thought | wal ked
t hrough that.
THE COURT: | understand. Continue on.

MR. MOLINA:  Thank you. On page 17 of the
1992 master plan explains what is zoning. Zoning is
the major inplementation tool of the general plan.

And then on the right colum it explains,
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based on case | aw, Nevada case |law in Nova Horizon, the
courts upheld that master plan is the standard that
commands deference and a presunption of applicability.
Nevada Suprene Court has held that nmaster plans in
Nevada nust be accorded substantial conpliance while
Nevada statutes require that zoning authority nust
adopt zoning regulations that are in substanti al
agreement with the master plan.

We have to follow the master plan

And then on page 25 of Exhibit 9, they
expl ai n what does PR-OS nean, parks, recreation, open
space. This category allows |arge open spaces and
recreation areas, such as public and private golf
courses, trails, and easenents, drainage-ways, and
retention basins, and any other |arge areas of
per manent open | and.

And further down on that page they're talking
about | egal significance of general master plans.
People call it general plan, people call it naster
plan. But it says, "Wth the adoption of this general
plan." And, actually, before that, they reference that
ordi nance that | showed you that they adopted after
Nova Horizon in 1989, where they say that you have to
have a justification statenent for a deviation froma

general plan. Now they're saying, with this genera
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plain in 1992, all future deviation requests shall be
supported by a formal request to anmend the |and use
map, classification schedule, or text as the case nay
require.

Getting back to your question about a
variance. | wasn't trying to dodge the question. What
| was trying to explainis that it's not a variance.
Because a variance is -- involves actual devel opnment
standards. \ereas, the general plan is talking about
permtted | and uses. So what | was saying is that you
have to apply for a general plan anendnent, not a
vari ance.

THE COURT: Ckay. |In this case, as it
relates to the 35 acres, would there be a requirenent
to obtain a variance as to the general plan anendnment?
Because it was already -- | keep comng back to this,
but it was already zoned R-PD7.

MR. MOLINA:  Those are two different types of
applications in the Gty code. And they designate this
by, when you | ook at the applications, they put a stanp
onit, like, with a nunber. And a variance has a "VAR'
and then there's a Bates or a Hansen nunmber. And a
general plan amendnent is a "GPA" and then there's a
di fferent Hansen nunber. So they're two separate

applications.
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But you're correct, yeah, they have to --
they have to apply for some kind of approval to deviate
or to make the devel opment consistent with the general
plan. It's to bring it into conformance as opposed to
asking for permssion to deviate.

THE COURT: So here there woul d be no
necessity to request conformance to the general plan as
it relates to the 35 acres at issue based upon the fact
that it had been already zoned at R-PD7.

MR, MOLINA: That's not the position that
we' ve taken. We've stated --

THE COURT: No, no, no. | just asked the
question, that's all. |Is that true or not true?
That's nore of a factual issue.

MR. MOLINA:  And we cl aimyes.

THE COURT: And why? It's already -- it's
al ready zoned R-PD7. Wiy would they have to do that?

MR. MOLI NA: Because the City designated it
PR-OS in the general plan, which is zero density. No
housi ng can be devel opnent in the general plan. Wich
I's what Peccole asked for; right, and that's the master
pl an be approved zero density on the golf course. And
the City said, okay, we're adopting this as our --

THE COURT: So are you saying there's a

conflict? Because |'mtrying to figure out if that is
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the case, why would the 35 acres, and it appears to nme
there's no issue of fact here, why was it zoned R-PD7?

MR. MOLI NA: Because the zoning was the
entire parcel. And there's many uses that were all owed
In that zoning, the drainage, the golf course.

THE COURT: | understand all that. But |
keep com ng back to the fact that it was zoned a
specific way. And it appears to me there's not a issue
of fact as it relates to how the 35 acres were zoned.

MR, SCHWARTZ: Your Honor, if I may, | wll
be addressing that in nmy comments. You' ve got zoning
and master plan. They're two different things.

THE COURT: | understand the difference. |
do. | get it.

MR SCHWARTZ: So | will be addressing all of
these questions in ny remarks.

THE COURT: (Ckay.

MR. SCHWARTZ: Thank you.

MR. MOLINA: Let's just go through sone maps
to kind of explain the distinction between the general
plan and zoning as it relates to --

THE COURT: W can all agree the general plan
comes first, and then |ater comes the zoning; is that
correct?

MR. MOLINA:  That's our position. They don't
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agree wth that.

THE COURT: You know, | nean, and here's ny
point. Regardless of when that occurred, the property
was zoned R-PD7.

MR MOLINA: R ght. W're just arguing about
what that means. So QQQQL0 is the sout hwest sector map
that was adopted with the 1992 general plan. And you
have there the golf course in green with the
surrounding area. So let's just kind of establish --
and this is what | was saying by the docunents speak
for themselves. And we'll actually put themup and
conpare them But | want to show you -- conpare the
1990 master plan with the community profile map the
Cty had, you know, put in place before the 1992
general pl an.

You see the golf course is the same shape.
Al'l of the land uses are the sane. On the left side
you have the master plan is approved in 1990 by the
city council. And on the right you have the comunity
profile map, which was part of that general plan that
was in place before the 1992 general plan. So the Gty
just took what Peccol e adopted and they put it into
their general plan.

And then if you go on, what they just did

with the existing general plan is then they just took
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this smaller map and they nmerged themtogether and they
created a bigger map. So that's all this is. They
didn't change anything with the 1992 ot her than that
one piece of commercial at Fort Apache and Charl eston

But the golf course was there. It was
al ready planned to be part of that comunity.

Now, |'m going to show you sone ot her
communities in Las Vegas that have basically the sane
exact characteristics in ternms of zoning and general
pl an designations. And the first one is Canyon Gate,
whi ch was originally property that Peccol e owned as
well. And Canyon Gate is zoned R-PD4. On the |eft
side you have the zoning map. And you see howit's all
consistent? The entire development is R-PD4, including
the gol f course.

And on the right side, you have the genera
plan map, which is green on the golf course. And the
surrounding is low density residential

So they're not in conflict because the open
space golf course was part of the R PD7 zoning. The
general plan just called it out in detail. So we'll go
t o anot her exanpl e.

Desert Shores. This is another planned
community. And you've got man nade | akes that are
zoned RPD, | think it's 5 R-PD5. The |akes are zoned

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04722




© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 66

R-PD5. And in the Cty's general plan they're
designated PR-OS. There's no inconsistency. The |akes
were part of the planned comunity. Wen the City
approved the rezoning application for that entire
parcel that's enconpassed in that blue boundary, the

| akes were already part of the devel opment. They
didn't require additional, you know, zoning or
entitlenents. And they're designated PR-OS in the
general plan.

THE COURT: \When you say entitlenments, what
do you nean by that again? | just want to make sure
the record is clear.

MR. MOLINA: An approved application for
devel opnent .

This is The Lakes at Sahara, which is just
south of Canyon Gate. We've got actually phase one and
phase two of Lakes at Sahara. There's not so many
| akes on the western portion, but there is open space.
And if you ook at it on the City's general plan nap,
the lake is designated PR-CS. It's open space. And
there's also, you know, a nice little greenbelts on
what they call the section 7 side of the property that
are al so designated PR-OS in the City's general plan.
You go and drive out there, there's nice, little water

features, big park areas. Sit down and have a picnic.
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They're part of the community. They are all zoned RPD

Next one is Los Prados. This is, | want to
say, R-PD6. It's RPD sonething. The entire comunity,
i ncluding the golf course, zoned residential planned
devel opnent. Colf course is designated parks,
recreation, open space in the Cty's general plan. No
I nconsi st ency.

Just got one nore exanple to drive the point
home. You got Painted Desert, another master planned
community. This one actually really shows, you know,

t he concept of a planned devel opment really well. You
can see the area nore clearly.

There's all types of density to this.

There's condos, there's townhouses, there's
single-famly residences, there's apartnents. There's
all different types of housing. They're all zoned RPD
| want to say, 4.

And in the general plan, the golf course is
designated PR-OS. There's no inconsistency. That's
just how it was planned. The Cty approved these plans
and the open space that was approved by the Cty was
designated PR-OS in the general plan

So, now, renenber that the phase two naster
plan that the City approved in 1990 had 18 hol es; okay.

And the 35 acres is not part of those original
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18 holes. There was an additional 9-hole course that
was added subsequently. And if we go to Exhibit J,
we'll see sone letters about this, Cyde Spitz to
Robert Genser, the planning director in 1996.

And he's asking for conversation that they
can expand the golf course in the R-PD7 zone. And he
says, "As you know, the Badl ands Golf Course at Peccole
Ranch is proposing to devel op an additional 9-hole
course between the existing golf course and Alta Drive.
The existing master plan zoning of this area is R PD7,
and the golf course would be devel oped within this
zoned parcel. | would like a letter fromthe Gty
stating that a golf course would be conpatible within
the zoning. | need the letter for the bank."

And we deposed Cyde Spitz, and he confirned

that Peccole intended this golf course to be open

space.

MR SCHWARTZ: | have to -- Your Honor

THE COURT: Nunber one, why does what Peccol e
i ntended matter? | nmean, we're going back -- you know,
sir, I nean, | think I've been very patient, for the
record. |'ve been letting you go on now for an hour
and 35 mnutes. | mean, | don't mnd saying that. You
had about an hour plus yesterday. And we still haven't

even gotten to the legal issues in this case.
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MR, MOLINA: We're getting very close.

THE COURT: | nean, we've had this whole
historical rendition. And a lot of ny inportant, |
think are inportant, issues have yet to be addressed as
far as this case is concerned. Renenber, at the end of
the day, there's three clainms the plaintiff is noving
for sunmary judgment on. And that's what this case is
all about. 1It's not a historical rendition of the
pl anning by Cark County and the Gty of Las Vegas over
the last 20 years. It's not. You know, | think
asked sone pretty good questions.

For exanple, | remenber reading the Sisolak
case. And | renenber reading the dissent. And Justice
Maupin offered the dissent. He varied fromthe
maj ority because he thought a Penn Central analysis
shoul d have been conducted. And the majority rejected
it; right. Just as inportant, too, | don't know if
this has been di scussed, these are things |'mthinking
about. So why would | conduct a Penn Central analysis
ri ght now when, of course, in Sisolak, the Nevada
majority on the Supreme Court rejected that? And they
didn't follow the | ead of Justice Maupin. And |
understand this. | really liked Justice Mupin.

But the things | always |iked about

Justice Maupin, he'd give good reasons when he did
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di ssents. Just as inmportant, too, when he authored
opi nions, | thought they were so well witten, | used
to enjoy reading his decisions. | don't mnd saying
this. He's one of ny favorite Suprene Court justices
over the last 20 years here in the state of Nevada.
But ny point is this. The Nevada Suprenme Court has
rul ed.

Just as inportant, too, | was wondering about
it, and, for exanple, he discussed the futility
anal ysis; right. He did. And he goes to exhaustion of
adm nistrative renedies. And | thought about that.

For exanple, futility is not limted to this
area of the law. |'ma business court judge. | dea
wth futility fromtine to tine as it relates to
sharehol der derivative litigation cases, and the denmand
requi rement under NRCP 23.1. And that's what | |ove
about the | aw because a | ot of the concepts conme into
play again. Even when it comes to a sinple notion to
amend the conplaint; right. | have to conduct a
futility analysis fromtime to tinme as to whether or
not to grant the notion

So, for exanple, | was saying to nyself,
kind of get this, there's this whole big picture issue
as to what the devel oper should or shouldn't have done;

right. But maybe, based upon the entire way you can
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|l ook at it, no matter what he intended to do, maybe a

futility analysis is appropriate. | don't know. But
as a trial judge, I will always tell you what I'm
t hi nki ng.

MR. MOLINA:  Thank you.

THE COURT: | think that's fair so you can
address it; right.

MR. MOLI NA:  Thank you.

THE COURT: And that's ny point. And |
think, Kim you need a break.

Madam reporter, you need a break?

THE COURT REPORTER:  Sure.

THE COURT: Ckay. We'll give you 15 right
now. We'll break and we'll continue on.

(Wher eupon, a recess was taken.)

THE MARSHAL: Department 16 cone to order.
Back on the record.

THE COURT: Al right. W may continue on.
Everybody may be seat ed.

MR. MOLINA:  Thank you, Your Honor. |'m
going to spend about 10 to 15 nmore mnutes total before
| give the floor to M. Schwart z.

THE COURT: Ckay.

MR. MOLINA:  Just got a few nore exhibits to
run through. | want to point out that Exhibit L is the
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Ordi nance 5250. This is adopting the 2020 master plan.
The 2020 master plan is what was in effect when the
devel oper was applying for devel opment approvals.

And one thing to note is that the 2020 naster
plan did not have a new | and use el enent so the 1992
master plan, that first master plan where you see the
gol f course designated in green, that one still applies
as of 2000.

Exhibit Nis Odinance 5787. This is adopted
in 2005. And this adopts a new |l and use elenent. And
this replaces of the I and use elenment from 1992. The
reason why this is relevant is because there's been an
argunent that the PR-OS designation on the Badlands is
sonehow i nvalid even though we wal ked through all the
pl anni ng conm ssion hearings and all of the, you know,
city council neetings, the citizen advisory conmttee
meetings, | showed you all of that show ng that the
1992 general plan was valid. But if there is any real
question about the designation of the PR-OS on the
35-acre property at issue, this resolves all that.

This is 2005, Ordinance 5787. And if you go
to page 14 of that exhibit, it explains the PR-OS
designation. |t says, parks, recreation, open space.
Al'lows | arge public parks and recreation areas, such as

public and private golf courses. Only thing that
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changes it goes frombeing just a P designation to
being a PR-0OS. That's the only thing that they change.

And then page 15 of Exhibit Nis the
sout hwest sector map. And let's pull that up. That's
fine because it gets adopted again. Let's go to the
next ordinance.

Exhibit Ois Odinance 6056. And this was
adopted in 2009. And what this did is, you may recall
rural nei ghborhood preservation is required in Nevada
or was required for some point in time under NRS. So
the Gty amended its land use elenment to include rural
preservation nei ghborhoods, but they left everything
el se in the general plan the sane.

And if we go to Exhibit page 11 of Exhibit O
There we go. You'll see that Peccole Ranch or
Queensridge, the golf course, including all 27 hol es.
We'll zoomin on the mddle there. Zoomin even nore.
There we go.

That's all 27 holes. That includes the
35-acre property. It's PR-OS. Doesn't allow housing.
It's the |aw.

Exhibit Pis the 2011 update to the | and use
element. |It's page 17 of Exhibit 7, sane map. No
changes to the Badlands. No change to the 35-acre

property. It's still designated PR-OS
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THE COURT: Wiy woul d they zone it R PD7?

MR. MOLI NA: Because the zoning included open
space use. (Qpen space was a perm ssible use in R-PD7
zoni ng.

THE COURT: | understand that. So
residential construction of homes was a perm ssible use
too; right?

MR MOLINA: Right. But -- and this is a
key, you know, fundanmental part of our defense here, is
that the Cty has discretion to change the genera
plan. And if you want to change the general plan, you
can. You just have to apply. And that's what that
1992 ordi nance says, is that -- or the 1992 master plan
said, is that every application after that master plan

has to be in conformance with the naster plan

THE COURT: | want to understand this. |
t hought about this. 1'mglad you' re tal king about
this. | don't know. | never practiced in rea

property law or anything like that. And so when a
specific piece of property is already zoned froma
procedural perspective, and soneone cones in for an
application or for permts and the |ike specifically
related to the property, typically, what would the Gty
do? Would they check and confirmwhat the zoning is as

part of the process? O did they always go back and
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say, look, let's see if this is conflicting wth the
master plan? Because that's what | want to know.
MR MOLINA: So I'lIl walk you through this

because, as you probably picked up on, I'mnot a

litigator.

THE COURT: That's okay, sir. You're doing a

good j ob.

MR MOLINA: | want to explain how | would

approach this. Because | have handl ed these

applications before, and I can give you a detailed

overvi ew of what that |ooks |ike.

So a client comes to nme and they say,
to build a condom niumon this property.

THE COURT: | didn't ask you when a cl

conmes to you. My question is this. Wat happens with

the process vis-a-vis City building departnent?

MR, SCHWARTZ: Your Honor, it has to conply

W th bot h.

THE COURT: | nean, | understand we're making

that statenent, but what do they do? Because it seens

to ne that, you know, if | wanted to -- exanple.

bought a lot and it's in MacDonal d Hi ghl ands, and
that's already zoned. And I go in and | say, |ook, |
want to put a single-story residential 2500 square foot

hone. | would anticipate the City of Henderson would

| want

i ent
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| ook at that and say, okay, this is in conformance with
the zoning; right.

MR. MOLINA:  Yeah, they would | ook at all of
that. They would | ook at the zoning and the general
plan. And MacDonal d Hi ghland and the Cty of Henderson
iIsalittle bit different in how they handle things.

In the City of Las Vegas, if you want to have
a new devel opnent, you would at a m nimum have to have
a site devel opnent review application that's done. For
a single house, you know, it would be a little bit
different. But we're not talking about a single house.
We're tal king about a subdivision. So you' ve got to
have at least a site plan for the subdivision. And you
woul d submt that to --

THE COURT: And | want to make sure
understand the processes. So if you wanted to have a
site plan for the subdivision, in this case, the
subdi vi sion, would that be the 35 acres?

MR MOLINA: [It's up to the devel oper, how
they want to define subdivision

So this would get submtted to the planning
department. As a devel oper submitting it, they would
submt what they think is the right application. And
then there would be a conference with the planning

departnment, planning staff. And they would, basically,
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you know, comment on whether or not that application
needed ot her applications, other requests.

So, for example, if | took plans down to the
Gty that showed a nei ghborhood with only 10 feet of
streets, the City would say, well, you need a waiver in
order to get approval to do only 10-foot-w de streets.
And that's actually what happened in the 35-acre case,
not 10 feet w de, but reduced-sized streets, no
sidewal k on one side, you've got to have a waiver
appl i cation.

So there's multiple applications that you
would file with one devel opment request for each
project. And the Gty would assign a project nunber
for all those applications. Each of those applications
woul d have a separate designation. And, | nean, | can
show you what these actually | ook |ike.

THE COURT: And in follow ng that, what did
the Gty dointhis case initially fromthe building
departnment's perspective?

MR MOXLINA: So can | --

THE COURT: You can. Absolutely, sir. \Wat
did the Gty do? That's what | want to know. What did
the City do prior to the involvenent of the
city council? What did the Cty do?

MR MOLINA: So there's only 10 things in
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here so we can cycle through this pretty quickly. Wen
he acquired the property, it was -- you know, if you

| ook at tab 1, this is the parcels that were -- that

exi sted when he acquired the property, when the

devel oper acquired the property.

Tab 2 explains, sort of, the mapping history
here. There was a whole |awsuit over the napping that
was done here, but that was, sort of, an initial thing
that they did when they -- when they got the property
I's they subdivided it.

This is a declaration of Frank Pankratz.
That's one of the developer's principals. And he
expl ains that on, page 2 in paragraph 5, he says, "I
can further attest that the purpose of the parcel map
was to carve out an approximately 70-acre parcel that
was required by our bank to be pledged as coll ateral
for refinancing."

So that's one, sort of, step in this
devel opnent process is subdividing the property into
the parcels that would then be the subject of different
applications that were submtted to the Gty.

And | won't go through the rest of this,
but -- actually, on page 4 of that affidavit, at
paragraph 15, he explains what the 17-acre applications

were. And this was the first set of applications that
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the developer filed with the Gty was for the
17.49-acre parcel over here. And the City approved 435
units over there.

And he expl ains what the applications are.

He says, there was a GPA 62387, a general plan
anmendnment. They applied to amend the PR-OS designation
from-- to a PROS -- to a general plan designation
that al |l owed housi ng.

They applied for a rezoning application that
was ZON 62392. And that was to change the zoning from
R-PD7 to, | believe it was initially R4, and then they
reduced the density to R3. Oiginally, they had
applied for 720 units, and then they reduced that
application down to 435, and the Gty approved it.

So there's three applications on that. There
was t he general plan anendnment, the zone, the rezoning
application, and the SDR, the site devel opnment review
appl i cation.

And | think I have those in here if you go to
tab 6, which is our Exhibit Z.

And when you submt any of these
applications, there's a checklist of things that you
submt. And one of those things is a justification
letter. And it kind of harkens back to that
requi rement that they enacted in 1989 where they said,
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you've got to submt a justification

So this is kind of the practice here, is that
you submt a justification letter explaining the nature
of the request. And this explains that they want
approval for 720 units on the 17-acre property. And
then if you flip to page, | think, the fourth or fifth
page of that exhibit, then you have the actua
applications that get submtted.

And the first one there is a general plan.
And the property owner is 70 Acres, LLC. Wen they
subdi vided that 70 acres off, they put it all under one
entity. And as Frank Pankratz explained in the
affidavit, they did that for financing purposes. This
s GPA 62387.

Then if you flip to the page after the
application, there's the map. Every tine that these
applications get put up in a public nmeeting, the Gty
creates a little map, and that gets part of the agenda.
That's what this is, this map right here. It shows you
the area that's subject to the designation.

And, actually, this map shows it's PR-CS;
right. They changed it fromPR-OS -- the initial
application was to high, high density residential.

And then if you flip the page again, you get

the zoning application. |It's the same form |ust
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slightly -- you just have to submt a separate
application. That's what the Gty requires.

Then there's a zoning map. |If you flip the
page again at 452, the zoning map. | don't know if
you're | ooking at the exhibits.

THE COURT: | have it right here.

MR, MOLINA: Ckay. There's three
applications that get filed on that first piece. And
then, you know, the thing about this is that's sort of
interesting if you want to understand how the -- how
t he honeowners kind of got sideways with the devel oper,
| put it intab 4. This was a -- this is the agenda
for general plan amendment 60759. And what this was is
a staff-initiated amendnent. And staff does this from
time to time where they will, you know, apply
t hensel ves for a change to the general plan to change
the text. And that's what this did, is that it was a
proposed change to the text of the | and use designation
table that would have given the City discretion to
I ncrease density in certain instances.

And in tab 5, we've got the actual transcript
of this. And the thing about this is that this was on
Septenber 8th, 2015, so that was after --

THE COURT: And, for the record, | want to

make sure I'mclear on this. Like, for exanple, when
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you're looking at tab 4, we're tal king about a agenda
summary page. And this is fromthe planning
commi ssion; is that correct?

MR, MOLINA: Correct. Correct. And
generally all matters that affect planning or
devel opnent go to the planning conm ssion first.
There's a few things that go to the city council
directly. But to amend the general plan, you obviously
have to go to planning conmm ssion first.

And the thing about this is that when the
Cty publishes its agenda for these neetings, they
usual Iy publish themthe week before. And the agenda
here got published on a Thursday before Labor Day. So
there was really no time for the public to contact the
City to ask questions about this because the City is
closed on Fridays. So it was published on Thursday.
The nmeeting is on Tuesday, follow ng Labor Day. This
kind of got jammred through without a |lot of notice,

And, honestly, this is really the source of
the distrust between the honeowners and the devel oper,
Is the fact that, you know, there's a bunch of
people -- if you go to tab 5, this is the transcript of
that neeting. And all of this is on -- | thought about
just putting the video up, but | don't think it's going

to work out with the technical stuff that we have here.
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But you can see the appearance |ist of people
that are there. You' ve got Doug Rankin, Frank Schreck,
C yde Turner, Jack Binion, Geg Borgel
Jenni fer Lazovich. Those are attorneys and | and use
pl anners for the devel oper

And, you know, the first person who gets up
and tal ks is Frank Schreck on page 4. And he says,
"It's always been ny understanding in this community
that the Las Vegas 2020 nmaster plan provi des homeowners
with their greatest security in ternms of their val ues
in their homes against inappropriate zoning. The
proposed anendnent to the nmaster plan will possibly
cause a significant and very possibly an adverse inpact
on planned conunity devel opnent throughout Las Vegas,
not just Queensridge, by elimnating the specific
density limtation that protects the comunities over
400 -- or over 40 acres."

THE COURT: | nean, that m ght sound good,
nmean, but when it conmes to golf courses, that's a
national problemright now.

MR MOLINA:  Well --

THE COURT: And | understand, | really do. |
understand that. That's a national problem Because,
let's face it, there's been a change in denographics;

right. There has. Baby Booners |ove golf.
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MIlennials, not quite as nmuch. Gen-Xers, not as nuch;
right.

For exanple -- this is kind of how | see
this, | really do. Here we have a scenario where the,
quote, master planned comunity with a golf course is
not really a viable econom c nodel anynore. | nean,
gol f courses are closing down.

And at the end of the day, notw thstanding
any argunent that's made by real property owners,
honeowners, | get that, | do. But at sone point, in
the general sense, city governnent has to nmake tough
deci sions; right.

MR. MOLINA:  Yeah.

THE COURT: They just do. And ny point is
this. You don't just kick the ball -- kick the can
down the road and hope that the trial judge makes the

decision; right. These are decisions that should be

made by the city council. There's no question about
t hat .

| nean, as a trial judge, | don't mnd saying
this, 1've made sonme really tough decisions, | have.

And | realize it's going to upset sonebody. But at the
end of the day, | have to do what | think is right
under the law. That's all you can do.

| nean, | realize there's a political aspect,
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and being a county conm ssioner or city council nenber
and they've got to deal with that. But sonetines
you' ve got to nmake decisions, you just do, and they're
not popular. And sonetimes you'll nake a decision and
you m ght not be there in four years, but you' ve got to
make deci sions.

But go ahead, sir. I'mfollow ng you.

You' re hel ping ne out.

MR. MOLINA:  So, | guess, what |'mjust
trying to explain here is that the honeowners in
Queensridge felt like there was a conspiracy between
the devel oper and the City to jamthis through because
staff sponsored the amendnment. And then they got up
there and they started conplaining about it. And then
on page 10 of this transcript, you have the devel oper's
attorney, and also his expert |and use planner,

G eg Borgel, that get up and stand. And she says, on
| ine 263, the reason why that is inportant --

THE COURT: \What page are you on, sir?

MR, MOLINA: |'mon page 10 of tab 5.

THE COURT: I'mfollowing you. | just want
to make sure. Ckay.

MR MOLINA: It starts on |line 262.

Jenni fer Lazovich says, "W are representing the

devel oper that has, in fact, timed applications to
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foll ow behind this application noving forward. The
reason why that is inportant is because you've heard
themslightly reference a project that deals with
Queensridge, that deals with Badlands. They have been
in initial neighborhood neetings tal king about a
proposed project which will be before the planning
commi ssion and then, of course, nove on to the

city council."

So, you know, all these honeowners from
Queensridge show up to this public hearing and they
start conplai ning about this anendnment that got put on
the agenda without really any notice to the public.

And then, all of a sudden, the devel oper's attorneys
stand up and say, hey, we need you to approve this
because we've got applications in the pipeline that are
dependent on this. So that's all | wanted to point out
about that.

THE COURT: And what happens at the neeting?

MR. MOLINA:  So, actually, the planning
conm ssioners -- | mean, we have the transcript in here
so |'mnot going to paraphrase it. But, you know, the
pl anni ng conm ssioners are |ooking at this kind of
sceptically. And let's go to page 17. And at the
bottom Conm ssioner Trowbridge, and he's saying, "I'm

going to take a different swat at this. W're dealing
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with a master plan |and use designation change. And I
think that because the city and the county, the cities,
in plural, this is an incredibly inportant decision
that we're making. | say that because it ranges al

the way fromthe pieces of property that were sold and
wi th the understanding that they would be golf course

| ots and people pay a lot premum Are they going to
be reinbursed if their property val ue goes down?"

You know, and so there's m xed opinions.

THE COURT: | nean, | get the concern. |
don't mnd saying that. | do. But what happens when
that golf course nodel is no [onger viable?

MR MOLINA: | think that we agree that it
woul d be very difficult to run a golf course profitably
here, but here's the solution. You just have to follow
the right procedures to change the | and use.

MR. SCHWARTZ: Your Honor, | can address the
| egal issues.

THE COURT: | know. He's doing a -- he's
poi nting out what happened factually. And I'm
following up. And | have no problemwth his response.

MR, MOLINA:  And, you know, if you go to
page 20 of that transcript, you've got Peter
Lowenstein. He kind of tal ks about that process of how

you do it. And he says to the chairman of the planning
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conm ssion, "Wen the RPD was an exi sting zoning
district.” In context, the RPD zoning district was
elimnated fromthe code in 2011

But he says, "Wwen the RPD was an existing
zoning district, it would be affected by the zoning
ordi nance currently. It had the ability to devel op
your own devel opnment standards as part of the
appl i cation process."

| think | was nentioning that before. After
you get the rezoning approval, then you have to get a
pl ot plan approval on the individual parcels. And
that's what he's tal king about, is that process of
doing the plot plan application is how the devel opnent
standards were created.

|'"mactually going to touch on that a little
bit because | want to address your questions from
yesterday about the access of fencing. But he's
expl ai ning that.

And so, ultimately, this went nowhere. The
pl anni ng conm ssioners, | think -- let's go to the end
of that transcript. They held it in abeyance for
60 days. So then there was subsequent -- | think,
actually, the planning staff just took it off, out of
the cycle. So there may not have been any subsequent

hearings on this, but I"'mnot a hundred percent sure
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about that.

So the 17-acre property was submtted on
first. And if you go to tab 3 of this binder, it wll
show you why. They've already got a deal to sell that
property for $25 million. And the City approved that
devel opnent. And, ultinately, this deal fell through
because of the litigation with the homeowners. And,
you know, that's unfortunate, but there was a dea
lined up with The Calida Goup who is a pretty good
devel oper in town. They have all kinds of really nice
apartments. And they participated in the design of
this.

But that was part of the reason why they
wanted to get that 17-acre piece approved first. They
had a deal lined up to do this condo devel opnent. But
that entitlenent still exists. And that's pretty
critical in this case because, you know, the homeowners
chal l enged this approval of the 17-acre property.
Judge Crockett said it was void because there was no
maj or nodification. That was the whole | egal issue
that went up to the Nevada Suprenme Court.

The City said, well, this doesn't actually
technically have the zoning that's required for --
that, you know, requires major nodification. 1t's an

RPD zoning. And the code, at |east, doesn't say you
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need a maj or nodification.

And so the Nevada Suprenme Court reversed
Judge Crockett, and reinstated the approvals of the
17-acre property. And, you know, after the Suprene
Court issued remttitur, the Gty sent the devel oper a
letter stating that, you can cone in and apply for
permts. You know, you've got an existing entitlenent,
and we' ||l extend it for two years fromthe date of
remttitur.

And that was |ate 2020. The reversal of
Crockett's order was March, | want to say, 5th, 2020.
The City waited until remttitur issued, and then sent
thema letter and said, we'll extend your approval for
two years after this.

And that approval, the two-year extension,
really actually only applies to the site devel opnent
review application. The zoning has been changed on
that 17-acre parcel. | skipped over sone of this other
stuff about how resolution of intent zoning worked.

But they got rid of that, you know, process where
you're just tentatively zoning things. That 17-acre
property is currently zoned R3. And the general plan
has permanently changed. | want to say it's "M for
medi um

So they've got an entitlenent, what | would
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call an entitlenent. But they've got the general plan

is consistent with the zoning. And then they've got a
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site devel opment review application approved, which
spells out literally what they can do with the

property, 425 units, the actual |ayout of what that
| ooks like. And so, you know, they've got an approval.

And so it's not futile to, you know, suggest
that they should conme back and continue to apply for
ot her devel opments. But things got a little bit
probl emati ¢ because of Crockett's order. And then
there was this devel opnent agreenent.

"Il just go to the last tab in this binder
which is the general plan anendnent application, the
agenda for the general plan anmendnent application that
i ncl uded the 35-acre property. And | want to go to
Bates No. 675, which is the fourth page of that
exhibit. And you'll see on that page 675 --

THE COURT: Wich tab is that again, sir?

MR. MOLI NA:  Tab 10.

So you see that area right there is
approximately 166 acres. Now, they filed individual
devel opnent applications for the 35-acre property, but
this GPA was intended to apply to this entire area, and
they submtted it before those other applications for

the rest of that property cane through
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And it's changing the PRROS. In fairness to
t he devel oper, you know, they did not want to submt
this application. They protested submtting this.
They didn't feel like they needed to submt a general
pl an amendnent application.

The Gty code pretty clearly says that they
do. You know, when the initial applications cane in,
the Gty planning department did what they basically
al ways do, and required a general plan amendnent.

Later on they kind of got convinced that they didn't
need a general plan amendnent. You know, there's --

THE COURT: When you say, they got convinced,
who are you tal ki ng about ?

MR MOLINA: So if you look at -- let's see.
So | don't have it in this binder here, but if you | ook
at the first page of that exhibit, tab 10, Exhibit 11,
and you | ook, kind of, closely at the first paragraph
under the subject line, it explains what the request
Is. And then it says, "Staff has no recomendati on.

Pl anni ng conm ssion failed to obtain a super majority
vote, which is tantampbunt to denial."

So, in this instance, staff didn't nmake a
recommendati on on whether to approve this general plan
amendment because, you know, technically, you need to

have the planni ng conm ssion approving changes to the
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general plan.

So there was this big debate about whet her
you need to actually apply for a general plan amendnment
when you want to go in and apply for site devel opnent
that doesn't actually change the zoning. Because on
the 35-acre property, they -- you know, they kind of
shifted gears and decided that they were just going to
apply for, you know, applications that were based on
the R-PD7 zoning. And so they submtted a site
devel opment review application, a tentative map
application, and a general plan anendnent application
And this is that general plan amendnment application
that extended to a rmuch broader area.

And at the sane time, you know, they are
negotiating this devel opment agreenent. And if you
turn to the last page of this exhibit, |ast page of the
bi nder, this is the June 21, 2017, this is an excerpt
of the transcript fromthe June 21, 2017 city counci
nmeeting where they denied the applications for the
35-acre property. And Brad Jerbic says, you know, "The
61 units in this application is a very limted corner
I[t's much denser than what would be. |In fact, it's as
dense as what would be on the entire golf course
virtually if we had a devel opnent agreenent. So it is

I nconsi stent, absolutely inconsistent, with that
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devel opment agreenent that's still not finished.

"And if that devel opment agreenment does get
finished and it gets up before the council, one of the
things that they will have to do, and they're telling
you now, they will have to agree is give up the 61 if
they win today; is that right?"

So the problemthat the city council was
confronted with is that they' ve got this devel opnent
agreenment that they've been negotiating with the
devel oper for a long tinme. And, you know, it's got a
| ower density than what he's proposing with these
applications. And if they approve these applications,
then they're, essentially, you know, they're changing
the negotiation of the devel opnent agreenent.

And so if you go down to that |ast paragraph,
and Brad Jerbic says, "Wll, we believe, in ny
negotiations with the nei ghbors that have participated
I n negotiations, they have told me they requested
2-acre parcels, which would be one unit per two acres.
And that was a concession that we won during that
negotiation. So the entire golf course, the 183 acres
except for one small piece" --

THE COURT: Tell me this. Wy would the
city council or M. Jerbic negotiate with the

nei ghbors?
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MR. MOLINA:  So, you know, this is a pretty
| ong, drawn-out conflict where he kind of got involved
personal | y.

THE COURT: | mean, | do understand that, but
["mtrying to figure out why they would go outside the
processes. Because this is not typical, is it?

MR MOLINA: | can't say that. | don't know.
But | have --

THE COURT: But you see what | nean? |It's
kind like, you know, you go in front of the county
pl anni ng department. Staff has a recommendation. They
do what they do, send it off maybe to the city counci
or reject it. But nmy question is this. Wy would
M. Jerbic be in negotiations with neighbors of the
adj oi ning properties? That doesn't seemnormal to ne,
you know. Because | would think if they had conplaints
or any problens |ike that, they would cone to the
meeting and | odge it publicly.

MR. MOLINA:  And they did.

THE COURT: | know they did. |'m not
questioning that. |'mtalking about the negotiation
part.

MR MOLINA: So at this point in tinme, when
this is in front of the council, there's litigation

going on. And it's wildfire. And so, you know,
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there's talks --

THE COURT: The reason why | say that, |
mean, hypothetically, if we had nei ghbors show up today
and want to voice their opinions, | would say, well,
you can listen, and that's about it; right. And that's
ny whol e point because we have processes in place.

MR, MOLINA: Well, this is a public process,
and you have to give sonebody at |east --

THE COURT: |1'm not saying you don't have to.
['"mjust wondering why it didn't happen under the
auspi ces of a city planning comm ssion neeting and/or a
city council meeting. No question you have a public
comrent - -

MR MOLINA: |f | remenber correctly, |
believe the city council asked the devel oper to neet
with the homeowners to address their concerns. And,
you're right, it is alittle rare. But this is also a
uni que situation where we're dealing with a golf course
I nside a naster planned community. And there's
litigation that's going on. It got very conplicated.
And it's, you know, there was a hope, | think, anongst
certain city council menbers, at |east, that there
woul d be sone kind of global resolution through this
devel opnent agreenent.

But there's a lot of different people that
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are involved in all of this. And so, anyways, SO
that's -- that's the background there. That,
ultimately, is why they denied those 35-acre
appl i cations because there was a devel opnent agreenent
in the pipeline that they thought was going to produce
a better devel opnent than what those applications were
goi ng to provide.

And then after those were deni ed, he never
applied again for another type of devel opnment approval
on that. So that is, essentially, the last thing I'm
going to say about that. And | do want to just very
qui ckly address your questions yesterday about the
access and fencing.

THE COURT: Yes, sSir.

MR MOLINA:  And what this is, this is part
of our exhibits to our opposition and our counternotion
for sunmary judgment. And this is the Exhibit DDDD
And it's the declaration of Peter Lowenstein. And
there are sub-Exhibits DDDD1 through 10. And | think
the easiest way to do this, actually, because the
declaration --

THE COURT: | do have it right here. Tel

MR, MOLINA: 1'll read the declaration and
then it wll go through these exhibits. But at
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paragraph 28 of the declaration, M. Lowenstein
explains that, "In order for a devel oper to build
access or fencing on their property, either, A the
Cty nmust approve a site devel opnent plan review, SDR
application for the devel opment, and that nust address
access or fencing. O, B, the devel oper nust apply for
an SDR specifically to build access and/or fencing."

So either you' ve got a site devel opment plan
that applies to the entire project, and within that
project there's standards for fencing or access, then
you don't need to file a separate application for
access or fencing.

And, you know, in this case, what we're
showing on tab 2, that little map there, is the yellow
hi ghl i ghted areas show the exi sting access to the
Badl ands property. And the green highlighted areas
show t he proposed access points. And then if you | ook
down at, sort of, the entrance to Queensridge off
Charl eston Boul evard, it's highlighted blue. Those are
the ponds that the devel oper wanted to add a fencing
for.

So M. Lowenstein explains the process for,
you know, getting a building permt for access and
fencing. He explains both processes slightly

different, but the basic idea here is that either
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you've got a site devel opment plan approval that

al ready addresses it or you have to cone in, you have
to apply for -- you have to specifically apply for site
devel opnent plan review for the access for the fencing.

And in this case, because this was part of an
ol d subdivision that got approved in 1990, there's no
site devel opment review plan that, at |east for these
proposed access points on Hual apai, there's no existing
site devel opnent that addresses the access to those
points so you have to go into the Gty and you have to
apply for a site devel opnent review.

Now, if you're still |ooking at the diagram
on tab 2, the 17-acre property, that's on the far right
of the diagram the third proposed access point. There
was an entitlenment for that devel opnent, and it did
address access; however, as these exhibits basically
explain, you had to do a traffic study before they were
going to let you put that in there.

So there's a process for all of this. But
getting back to M. Lowenstein's declaration. He
explains that there is a mnor review application.

This gets a little technical, but, you know, since you
asked, we'll kind of walk through it. There's a m nor
review process that can be adm nistratively approved by

the director of planning. Admnistrative approval
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means no public hearing.

THE COURT: Well, you know, to be candid with
you, I'mglad you' re going through this because | was
saying to nyself, we're not tal king about a traditiona
process where you're seeking to obtain building
permts. W're talking about access so you can put
fencing up to nake the property owners' property safer.
That's all.

And | was just wondering, you know -- he has
this hyper-technical thing here, but the bottomline is
they just want to put sonme fencing up so kids and young
people don't fall into the | ake and drown. That's kind
of what it's all about. That's how | see it.

Now you're telling ne they do have an

adm ni strative process that would potentially apply to

that. So I'mlooking at Lowenstein. 1Is it Lowenstein?
MR, MOLINA: Peter Lowenstein.
THE COURT: | nean, the real issue is the

adm ni strative process.

MR MOLINA: Rght. Rght. Wll, okay. So
you can have an adm nistrative review without a public
hearing or there's -- and he explains this. And |
don't want to paraphrase this. But he says, "The
director of planning has the discretion to determne

whet her an SDR, site devel opnent review, to build
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access and fencing requires a major or mnor review"

So there's two processes depending on the
nature of the request and potential inpacts on the
surroundi ng areas.

So a site devel opnent plan requires a m nor
revi ew maybe admnistratively approved by the director
of planning. The mnor review process is started by
submitting a pre-application conference request or
ability permt application. And a mnor site
devel opnent plans for certain construction types,
including onsite walls and fences, are to be submtted
and reviewed as part of the building permt
appl i cation.

So what the devel oper expl ained yesterday is
that this is, you know, a, sort of, over-the-counter
type approval. And you should just be able to wal k
into the building departnment, submt your plans, get a
building permt for this. And what M. Lowenstein is
explaining is that that's partially true, but you
actually have to -- you know, they have to | ook at the
nature of the request. It's just not that sinple.

If you're putting an access into a mgjor --
if I wanted to build a ranp up to the freeway,
obviously, that's not going to work. You've got to go

t hrough the processes, and there's got to be engineers
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that ook at this kind of stuff.

So the planning director has, you know,
discretion to require a najor review. And he explains
that in paragraph 7. The site devel opnent plan
requires a major review and a public hearing if it does
not qualify for a mnor review or for what doesn't
qualify for a mnor review

And it says, you know, that "The inprovenents
shal|l be processed as a major reviewor if the director
of planning determnes that it is necessary based on
t he proposed devel opnent's inpact on the |and uses on
the site or on surroundi ng properties.”

Soit'sinthe Cty' s code that you can --
that the plan director has discretion to | ook at the
I npact on the surrounding properties. And, | nean,
that's really the fundamental principle of zoning is
conmpati bility with surroundi ng uses. You want
conpatible |land uses next to each other.

THE COURT: But isn't health and safety
anot her factor?

MR. MOLINA: That's the underlying power.

THE COURT: Health and safety.

MR. MOLINA: That's the police power that the
statute -- Nevada | egislature del egates that police

power to |ocal governments to carry out zoning for the
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heal th, safety, and welfare of their citizens.

So then he says, "An SDR to build access and
fencing wll require major review' --

THE COURT REPORTER |I'msorry, sir, | can't
even understand what you're saying.

THE COURT: And which paragraph is that, sir?

MR. MOLI NA:  Paragraph 8 on page 3. "An SDR
to build access and fencing will require a nmajor review
if the director of planning determnes that the
construction of access or fencing would significantly
I npact the | and uses on the site or on surroundi ng
properties.”

And then the citation to the unified
devel opnent code is right there.

And then he goes through the facts of what
was actually submtted and what the actions that were
taken. And he explains that on February 15th, 2017,
the Gty approved the construction of 435 units and
ot her contiguous property. And then he says, "The
Cty's 17-acre approval required a traffic inpact
analysis prior to the issuance of any building or
grading permts, including permts to construct
addi ti onal access or fencing."

And then he says, on June 28th, 2017, which

Is just three nonths, you know, three, four nonths
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| ater, he says, "The devel oper applied to build three
addi ti onal access points to the Badl ands, only one of
whi ch was on the 17-acre property.”

So what he's explaining here is that there's
a request for access to the 35-acre property that's at
Issue in this case, but there's no existing site
devel opnent review application that addresses access or
fencing. And so he's got discretion to require an SDR
a site devel opment review application. And he's got
discretion to determ ne whether to put that through the
m nor or the major review process.

THE COURT: But why would this be considered
a maj or review process?

MR. MOLINA:  So he explains --

THE COURT: Especially -- I'"mjust talking
about the fencing itself. Because we're not talking
about -- | don't think that would involve any grading;
right?

MR MOLINA:  Oh, it would.

THE COURT: Would it?

MR. MOLINA:  Yeah. Absolutely.

THE COURT: | don't know about that. So
you're telling ne we're going to have -- to put a chain
link fence up there, they' d have to conduct grading?

MR, MOLINA: | was just tal king about the
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access.

THE COURT: |'mjust tal king about the
fencing. But go ahead.

MR MOLINA: We'll get to the fencing. Just
a second.

So if you gototab 3. Thisis a --

THE COURT: | don't know this. These are
factual questions |'m asking you. Ws part of the
request to put in permanent access roadways and that
type of stuff?

MR MOLINA: 1'll show you the plans.

THE COURT: You can answer that. Was it
putting in asphalt or concrete?

MR, MOLINA: |'mnot a hundred percent sure
what the nature of that road was going to | ook I|ike,
but we can take a ook at the plans if you want to go
totab 5. It doesn't really say. | can tell you, at
| east with respect to the 17-acre property, there was a
grade change there. On the 35-acre property, not so
much, but, you know, there's still -- there's stil
some construction to do. And really it's not just
about the grading. |It's also about the traffic inpact,
t 00.

So what Peter Lowenstein is saying in his

declaration is that you' ve got to go through the
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process. And originally their engineer, the
devel oper's engi neer, submts the SDR, the site
devel opnent review application, the approval. This is
the approval letter for the 17-acre property. And he
says that this entitles themto devel op access at three
different points, including on the 35-acre property,
which it just can't. It's only limted to the 17-acre
property.

And it specifically says, if you go to tab --
let's see, this is page 3 of tab 3 -- page 4 of tab 3,
item19. One of the conditions of approval was a
traffic inpact analysis nmust be submtted to and
approved by the department of public works prior to the
I ssuance of any building or grading permts, submttal
of construction draw ngs, all that good stuff.

MR, LEAVITT: |'msorry, where was that at,
counsel ?

MR, MOLINA: That's on, | believe it's page 3
of the approval letter for SDR 62393 in paragraph 19.

MR. LEAVITT: That's for the 17-acre parcel ?

MR, MOLINA: That's correct. And if you go
back to the first page on tab 3, the devel oper's
engi neer is submtting the approval for the 17-acre
parcel and requesting access on the 35-acre parcel

So, clearly, the approval on the 17-acre
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parcel doesn't necessarily nean you can just go and get
a building permt for access on the 35-acre parcel

And even in this approval, it's got conditions that
says, you can't get a building permt until you do the
traffic study.

So that's what we're tal king about here.

W' re tal king about technical processes that, you know,
you have detailed code requirenents on this stuff. And
that's really where this stuff kind of breaks down.

So, you know, going back to M. Lowenstein's
declaration. There was request for an access that was
submtted on June 28th, 2017. And that was what --
Exhibit 3 was the enmil letter and exhibit -- or tab 4,
which is also Exhibit 4 to this declaration, is the
actual permt application.

And it's pretty basic. There's really not a
lot there. M. Lowenstein goes on to explain that on
August 24, 2017, the acting director of the departnent
of planning inforned the devel oper that the proposed
construction of additional access could significantly
I npact the | and uses on the site or the surrounding
properties and a nmjor devel opment review woul d be
required. And that was Exhibit 5. It's actually
tab 6.

THE COURT: How does it inpact | and uses on
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the site?

MR MOLINA: He says it in his letter at
tab 6. He says, "I have determined that proximty to
adj acent properties has the potential to have

significant inpact on surrounding properties. As

such" --

THE COURT: | asked a specific question.
Because | see here he says two things. He said, inpact
| and use on the site or surrounding areas. | didn't
ask about surrounding areas. | asked specifically as

it relates to the site.

MR MOLINA: As it relates to the site?

THE COURT:  Yes.

MR MOLINA: So | think if we go back --

THE COURT: If he doesn't address it, that's
okay, but he has this. If you take a | ook at
Exhibit 3, | guess in Exhibit 1, his affidavit and/or
declaration, and I'mjust |ooking at page 4 starting at
l'ine 5, paragraph 16.

MR MOLINA: So | think if you hold your
finger on that and flip to tab 5, it's the |ast page of
tab 5., there's a letter that explains a request for
it, and the nature of the request. And it says, "The
access points on Hual apai are necessary for the service

operations and ingress and egress, but not limted to
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the trucks and equi pnent required for tree and plant
cutting, renmoval of related debris, and soil testing
equi prent . "

And that's, essentially, what he's saying.
He's saying we need to bring heavy equi pnent onto the
property. And then down in the |ast paragraph, he
explains that the bridge fromthe clubhouse to -- you
know, they could theoretically drive all the way across
the golf course. Wiat he's saying is that there's a
little wash right next to the golf course that has a
little bridge. It's next to the clubhouse. And what
he's suggesting here is that to bring trucks across
that bridge woul d not support the weight of the trucks.

Now, there's actually a different way to get
across there. You don't have to cross the bridge. As
| showed on tab 2, there is another access point that's
over by the Las Vegas Valley Water District reservoir
So you didn't technically need to go across the bridge
t here.

THE COURT: But isn't he saying that they
can't use the bridge because of weight limts?

MR, MOLINA: Right. And what | was just
trying to say is there's another way.

So that's the story with the access points.

You know, that's the planning director's determnation.
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| don't know everything that went into that. And I'm
not going to testify on his behalf right here.

THE COURT: No, | understand. And the only
reason | thought about that because, in a general
sense, this property, for all practical purposes froma

mai nt enance perspective, had been abandoned for how

| ong?
MR, MOLINA: At this point, this is
February -- no, June or July of 2017. The golf course
closed in late 2016. So we're talking, like, six
mont hs.

THE COURT: \What do we know about the
mai nt enance of the golf course prior to closing?

MR. MOLINA: Well, there was a golf course
oper at or.

THE COURT: | nean, that can mean a | ot of
things. Do we know when they pulled out? Did they
operate as a golf course up until the very last day?
Because | don't know this. | don't.

MR. MOLINA: They -- towards the end of 2016,
| think was Decenber 1st, 2016, is when the golf course
closed. And there was a |ot of back and forth between
the devel oper trying to renegoti ate the managenent
agreement. They were basically trying to keep it

alive, it looks like, for a while. But the golf course
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operator ultimately said, you know, we can't do this
anynore. And then that's when they cl osed the course.
And that was, | want to say, |ate 2016.

THE COURT: Because |I'msitting here, |I'm
anticipating, |'mlooking at, you said the access
poi nt, Ranpart Boul evard is necessary for service
operations and ingress/egress of, but not limted to,
the trucks and equi pnent required for tree and pl ant
cutting, renoval of related debris, and soil testing.

So it appears to ne there mght be two things
going on there. That they needed to know, number one,
| would anticipate froma maintenance perspective
there's trees and debris, they wanted to renove that

fromthe property. And | see nothing wong with that.

Then, secondly, this mght be a future issue, | would
anticipate part of it he talks about -- let me see
here. Soils testing, | think that would go to

potential issues regarding future use of the property
because, you know, you have to go out and test for
expansive soils and the like; right? And that's kind
of what they did.

MR MOXLINA: So --

THE COURT: So there's two things going on.

MR MOLINA: What's interesting is that the

access was not -- access request was not granted, but
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the trees have been renoved. And if you look at their
expert reports, there was soil testing done. So they
found a way to get it done w thout that access.

THE COURT: Do we know how they did that?

MR, MOLINA:  Not sure.

So with respect to the fencing, on page 3 of
M. Lowenstein's declaration, he says that in June and
July of 2017, which is really around the sane tine,
"the devel oper discussed with the Gty planning
departnment its intent to build fencing around the
entire perimeter of the Badlands" -- around the entire
perimeter, not just the ponds -- "without filing a
request for an SDR. "

What he's saying is that there was
di scussions, but there hadn't been an application yet.
And he goes to what's tabbed 7. It's Exhibit 6 to his
declaration. And there's an email there from
Peter Lowenstein to Robert Summerfield. | believe at
this time, Robert Summerfield was still in the planning
department. And he explains, sort of, what happened
there. And he says, "EHB Conpanies has indicated that
they intend to submt a building permt request for use
of a chain link fence along the perinmeter of the
gol f course adjacent to the Queensridge north and south

subdi visions. On Mnday of this week, EHB Conpanies
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provi ded an update via enmail to the planning comm ssion
stating, we are still working on the fence exhibits and
| ooking to submit to the planning devel opnent

department -- departnment of building and safety
sonetime tonorrow. We will provide you an enuil ed copy
at the sane time. You will note that the areas al ong
Regent Park Road and Pal ace Court in lieu of a chain
link fence we are requesting a masonry fence al ong the
property line."

So chain link fence for alnost all of the
Badl ands, and a masonry fence for these parts by Regent
Park Road and Pal ace Court.

THE COURT: Explain that. So they had
approved the utilization of a chain Iink fence for nost
of it. What does that nean?

MR. MOLINA: That was the initial -- it
wasn't even a request. It was just a discussion. And
they said, submt the plans for this. And it was
nostly a chain Iink fence around the entire
golf course. W' re not tal king about the ponds yet.
And part of it was going to be a masonry fence. That's
at least what the discussion said.

Then he goes on to explain that, "Since that
communi cation, staff has had verbal conmmunications wth

EHB Conmpanies to get further clarification pertaining

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04770



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 114

to the masonry fence. In that discussion EHB Conpani es
i ndicated that they intend to match the existing walls
wi thin the Queensridge north and south communiti es.
Staff had requested an architectural exhibit of the
proposed wall to review." VWich is very typical

"It was known to EHB Conpani es that perineter
wal | s are governed by a Title 19.06, and that they are
to be decorative walls with contrasting materials."

The code says that.

"An argunent could be nade that the zoning
district governing the perimeter walls is not called
out within Title 19.06, as the subject site district is
R-PD7, and, therefore, the standard is what they
proposed. "

And, renenber, with R-PD7 zoning, the process
was that the devel opnent standards it created through
the plot plan review process.

THE COURT: | nean, | clearly get that. But
ny question is this. This wasn't neant to be permanent
f enci ng.

MR, MOLINA:  Well, a masonry wall

THE COURT: | nmean, as far as a chain |ink.
You see that a lot in Las Vegas; right. You go by
any -- up and down Las Vegas Boul evard, they have a | ot

of chain link fencing up, and it's there tenporarily.
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That's not part of the overall permanent plan. It's
there many tines for safety reasons, and we all
understand t hat.

So I"'mtrying to figure out if you' re asking
for chain link fencing and it's nore tenporary in
nature, until this issue can be resolved, why are they
treating it like permanent fencing?

MR. MOLINA: There's also a rule for
tenporary fencing.

THE COURT: Okay. Wiat's that rule?

MR. MOLINA: It has to be for construction
activities. And I think there's naybe one other
situation where it's allowed. But, for the nost part,
it's all owed when you have construction activities,
whi ch haven't been approved in this case yet, at |east
not for the majority of the Badl ands.

THE COURT: |Is there a catchall for that?
nmean, | don't know. But it seens to ne, and | guess
you can look at it this way, there's anticipating
construction activities. But | don't see how you can,
especially for a homeowner -- | nean, I'msorry, for a
property owner. And there are sone public safety and
wel fare issues out there.

And | don't mnd saying | was a tort |awer

And | understand doctrines |ike attractive nui sance and
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those things. Just as inportant, too, you have
potential hazards on the property. And at the end of
the day, if the property is not made safe and this is a
non- del egabl e duty; right, you can't delegate that as a
property owner, why wouldn't the Cty say, |ook, yeah
we get it, no permanent fencing or anything like that,
but if you want to nake the property safer for the tine
being until we work this out. There has to be a
mechanismin place like that, | would think

MR. MOLINA:  So what he says at the bottom of
that email is that there was a permt file. Wen they
came in and they originally submtted sonething, the
Gty assigns a permt file on June 29th, 2017, for a
chain link/concrete fence. And the applicant left with
the plans. There was no recent activity. And then
there was a --

THE COURT: | nean, really, |'mjust going
through it in ny mnd. | mean, in a way, | understand
di scretionary function of the Gty.

MR. MOLINA: This isn't even that. This is
they just didn't follow through --

THE COURT: (Ckay. o ahead.

MR MOLINA: -- is the problem

THE COURT: \Where are you at? | want to nake

sure I'mfollow ng you.
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MR MOXLINA: I'mat tab 7. It's at the
bottom of just right before the |ast sentence in there,
the permt nunbers.

THE COURT: Is that permt no. Cl17003717?

MR MOLINA: R ght. So they created a permt
file when they came in and initially submtted the
application form but they left with the plans and
there wasn't any subsequent activity as of July 26th,
which is basically a nonth later. And so there's these
two fencing requests, once for chain link and | think
ones for concrete. And if you go to tab 8, DDDD7,
there's that application form but we don't have the
plans. | have never seen the plans for these fences.
| have no idea what they | ook Iike.

And then he explains that -- Peter Lowenstein
explains in, let's see, paragraph 16 on August 24th,
"The director of devel opnent informed the devel oper
that the proposed fencing around the ponds could
significantly inmpact the |and use on the site."

So they just sent themthe sane |etter about
the access at the sane tinme, even though there weren't
any plans on file yet. They just said, if you' re going
to do this, then bring it through the major review
process, apply for a site devel opnent review

application, and | et us know what you're doing.
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And then he goes on to explain in paragraph
18, "The devel oper never filed an application for najor
review to construct access or fencing. The City has
not deni ed any devel oper request to construct
addi ti onal access to the Badlands or to install
fencing."

So, | mean, that's just the whole thing in a
nutshell, is that they didn't follow through with the
procedures that the Cty requested themto follow And
that's kind of the story of the entire devel opnent here
is that the City said, you should follow the process.
Devel oper said, nope, | don't think I have to.

And that's where really everything breaks
down and, pretty nuch, the situation wth alnost all of
these parcels of land. There was a fight about what
the process was.

THE COURT: So | have a question for you. |
was | ooking at the exhibit you pointed out. And I
think this would be Exhibit 8 and that's part of the
DDDD- 7, there's photographs -- do you have any idea --
this is maybe three or four pages in, that are circled.
Appears to be water. Do we know what that represents?

MR. MOLINA: Those are ponds. Those were
ponds that were on the golf course.

THE COURT: And as far as the red line that

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04775



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 119

surrounds the pond, what would that be?

MR. MOLINA: That's just the proposed fencing
l'ine, | guess.

And we actually toured those ponds or toured
the Badlands. W did a site inspection. And, for the
nost part, they're drained. So talk about attractive
nui sance issue. You can drain these ponds. They have
drainage. And they're going to say, yeah, okay, you
have to maintain the pipes. Sure. But you're right,
it's non-del egabl e duty.

THE COURT: But you can't do it if you can't
access it.

MR MOLINA:  You can access this.

THE COURT: Well, apparently, they weren't
gi ven access for the fencing.

MR. MOLINA: The access and the fencing have
no rel ationshi p whatsoever, two separate requests.

THE COURT: | nean, |'mlooking here. This
I's the August 24th, 2017, letter by Robert Summerfield,
departnment of planning. And he says, "After review ng
the permt submtted C17-01047, for chain link fencing
to enclose the two water features/ponds on the subject
site, | determned that the proximty to adjacent
properties has the potential to have a significant

I npact on the surrounding properties.”
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So that's their decision; right?

MR MOLINA: I'mnot going to try to read his
m nd, but what | would assune is that he's got a
tremendous anount of political pressure on himat this
point in time and he wants to punt this to the
city council.

THE COURT: That's kind of -- | nean, | get
that. 1'mnot throw ng anybody under the bus for that.
But if you nmake decisions, sonetimes they have an

| npact .
MR. MOLINA:  Right.

THE COURT: |I'msure there was a | ot of
political pressure on him |'mnot denying that at
all. | would inmagine there's a |ot.

MR MOLINA: And the way that | read this is
this is above ny pay grade at this point.

THE COURT: | under st and.

MR, MOLINA:  So, you know, ultimately, al

t hese exhibits, when you just kind of -- he also talks
about the whol e open space bill. There's additiona
stuff. | don't need to get into that.

| think I've spent enough tine up here. |[|'d

like to turn the floor over to M. Schwartz so he can
address the summary judgnent argunents.
THE COURT: What we're going to do, and I'11
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be candid with you, in the last hour, sir, you answered
a lot of questions | had and specifically focused on
what we needed to make a decision so thank you.

| think it's time for a break for |unch.

Does everyone agree to that?

MR, LEAVITT: Yes, Your Honor. | just wanted
to get timng issue because today --

THE COURT: | don't mnd telling everybody ny
concern. | set aside a day and a half for this; right.
| mean, | should have pulled a Judge Gonzal ez and said,
you got 15 m nutes per side and I'mdone. A day and a
half is a lot of tine.

MR. LEAVITT: Right, Your Honor.

THE COURT: We're going to take an hour. And
you've got to convince ne why | shouldn't say we're
limted at this point on two hours per side, and we can
go home and nmake a decision. You' ve got to convince nme
why that woul d be inproper

Anyway, right nowit's 12:20. W'Il| be ready
to go at 1:45. That would be an hour and five m nutes.

(Wher eupon, a recess was taken.)

THE MARSHAL: Department 16 cone to order.

W' re back on the record.
THE COURT: Everyone may be seated. Al

right. Before we get started, | just have a quick
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question. How nuch nore time do we need?

MR, SCHWARTZ: Your Honor, |'mgoing to need
at least three hours to address the |egal issues that
are raised in this motion for a taking, this sumary
judgnent notion. W also have the City's counternotion
for sunmary judgnment, where we address three causes of
action that weren't addressed in the devel oper's
mot i on.

THE COURT: So how are we supposed to
acconplish all of this today?

MR. SCHWARTZ: Your Honor, | do not think we
can, and if | could explain. The devel oper has asked
for $54 mllion in damages in this case al one.

THE COURT: But here's ny point. And we
spent tine on issues that | don't think were very
i nportant to my decision-nmaking process. So we have to
be efficient. Now, if you say you need three hours,
|'mnot going to sit back and say, well, you can't have
it, but I need efficiency. | just want to say that.

["Il just tell you right now, | |ooked at
this as far as when we're comng back, and it has to be
Monday or Tuesday. If it's Monday, it will be for half
a day, that's it. 1:00 o'clock this courtroom goes
back to Judge Krall. This is her courtroom [If we

can't do it then, then there will be no live
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appearances. It will be done by video, Blueleans.

MR. SCHWARTZ: Your Honor, | amnot avail able
on Monday.

THE COURT: Well, then it will be done by
vi deo.

MR. SCHWARTZ: |f necessary, Your Honor.

Your Honor, | think it's inportant not to
| ose sight of how inportant this case is. The
devel oper is asking this Court to do nothing |l ess than
turn the whole | and use regulatory systemin this state
upsi de down.

THE COURT: | understand the inportance of
the case, but | do understand the inportance of
efficiency. | don't need to know |l and use in the state
of Nevada going back to 1950; right. | don't need
t hat .

MR. SCHWARTZ: | think that's what the
devel oper is asking the Court to do.

THE COURT: I'mjust telling you what | need.
And there are certain things | didn't need froma
factual perspective. | think your co-counsel did a
good job after he got beyond that answering ny
questions, but a lot of it would have been, | don't
thi nk, necessarily germane to ny decision naking.

So, anyway, whatever we do now is going to be
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done by BlueJeans. | want everyone to understand that.

MR, SCHWARTZ: | promi se to be efficient,
Your Honor, but there are many |egal issues here that
are very inportant to this case.

MR LEAVITT: If | could be heard,

Your Honor ?

THE COURT: Yes.

MR, LEAVITT: We presented our entire case in
two hours. And it's two narrow i ssues, what's the
Nevada | aw for taking, and did the government engage in
taking actions. The government deci ded not to address
even one of those issues for five hours now. They've
been up here for five hours.

And so, Your Honor, ny point is counsel can
take an hour and a half. That woul d give them six and
a half hours. W can take an hour and a half. That
woul d give us three and a half hours. And | will
respond to him and we can be done. O if we are going
to go Monday, Your Honor --

THE COURT: We're not goi ng Monday.

MR LEAVITT: | get it. So if we each do an
hour and a half, that would give themsix and a hal f
hours and the | andowner only three and a half hours,
and we would agree to that. |If we could get that done

and we should be able to resolve this and get it done
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t oday.

Counsel can be very pointed. Here's

| aw on the take. Here's the taking acts. He can try

and justify the Gty's taking acts. That's only why

we' re here today.

THE COURT: | don't mnd saying we're not

going to get done today.
MR. LEAVITT: Then if we go Monday,

Your Honor, it would be inpossible for us to respond to
this by BlueJeans. W can be here |live, and counsel
can appear by BlueJeans. W've done that, actually, in

some of these other cases. Because we have specific

docunents that are necessary to rebut what the

governnment has stated here today, hard copies of those

docunent s.

THE COURT: W can handle it this way, too.
If we do it in my courtroom which I'Il only be there

for another nonth, they tell nme, because | wll

be nmoving to the 16th Floor again, if we do it

wi || be one counsel per side.

MR. LEAVITT: Well, Your Honor, if we can do

it live here on Mnday, that's one thing.

THE COURT: See, Monday | have limtations.

This is Judge Krall's courtroom
MR. LEAVITT: |If counsel needs three

Nevada

happi |y
live, it

hour s,
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he'll be done today. | can tell you I'll be done in
one norning, on Monday.

MR. SCHWARTZ: | need at |east three hours,
and | can expl ain why.

THE COURT: | don't need explanations. |'ve
going to give you three hours.

MR LEAVITT: One last -- I'Il put on the
record one last thing. And |'ve told you this nunerous
tines in the past, Your Honor, that we tried to get
this on in March, and we're finally here. And this
happens in every case, the City del ays everything.

THE COURT: It will be done next week. [|I'm
going to tell you this right now | can do this.
Either we're done Monday or Tuesday or everything is
going to be submtted on subm ssion on the points and
aut horities.

On an appel | ate revi ew perspective, and |
thi nk we probably have tiners; is that correct, madam
court reporter, as to how nuch tinme each side has been
given for their argument? Do we have that?

THE COURT REPORTER. Do you nmean can | tel
you how much time we've taken?

THE COURT: Yes.

THE COURT REPORTER  Yes.

THE COURT: Yeah. And so we'll have a
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record. So if there's any question as to whether or
not, well, judge is being unfair as far as tine
allocation -- like | indicated before, Judge CGonzal ez,
what was it, 15 mnutes per side, and that's it, you
know. | don't believe in that. | don't believe in
artificial limtations as far as argunents are
concerned, but | do have another thousand cases.

have other cases | have to deal with so I thought |I was
being very gracious in giving a day and a half for
this, which is along time; right.

MR, LEAVITT: | agree it should have been
done in a day and a hal f.

MR. SCHWARTZ: Your Honor, | amnot avail able
Monday afternoon, but if --

THE COURT: It would be Monday norning.

MR, SCHWARTZ: (kay.

THE COURT: It would be Monday norning
because this courtroomis not avail abl e Monday
af ternoon.

MR. SCHWARTZ: Am | to understand that | have
three hours for my opposition to the notions filed by
the devel oper, and then | will get --

THE COURT: Actually, you've had nore than
three hours. W've given you how nmuch tine already,

your side, sir?
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MR. SCHWARTZ: That was just on the facts.

THE COURT: |'m being very gracious in that
regard, too. Because, normally, | don't permt sides
tosplit it up like that. Just one |awer per side.
We don't do Ping-Ponging.

| know it's an inportant issue, but you say
you need another -- and here's another issue. | just
want to raise it. | want you to raise every issue,
both factually and al so issues of law as to why |
shouldn't grant the summary judgnment notion. |
understand you filed a counternotion or whatever. |
woul d anticipate that can be covered in that tinme
period, too. At the end of the day, we're talking
about issues of law, right. And I'mgoing to | ook
at -- it seens to me, the controlling case | have to
deal with as far as this case is concerned woul d be
Sisolak in many respects; right. And we can all agree
to that?

MR, SCHWARTZ: | agree with that, Your Honor.
And t he devel oper has so tortured that case, |'m going
to need sonme time to take the Court through that to
explain why that case is a physical takings case and
doesn't apply to the first and second cause of action
That is going to take tine.

THE COURT: See, here's the thing. [|'m not
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going to have any -- okay. How do we handle this from
a procedural perspective. Normally, what happens when
| have a nmotion in front of ne, | ultimtely decide
that before | nove on to the next notion; right.

That's how we do that. M question is this. W have a
counternotion for summary judgnment. |It's on the sane

i ssues; right, basically?

MR, SCHWARTZ: Well, yes and no. W' ve got
this Penn Central claimthat the devel oper didn't nove
for sunmary judgnent on. |'ll explain why. | think
that's significant. W need to argue on that.

THE COURT: Wiy is that relevant? The reason
why | bring that up is this. If you look, | think it
was the first claimfor relief, the third claimfor
relief, and the fourth claimfor relief. And these al
are issues that relate to taking. And if there's a
taki ng, does that other claimfor relief even matter.

MR SCHWARTZ: It's a Penn Central taking
claim Your Honor. They pled it, and we are entitled
to sunmary judgnment on it. And I'mgoing to explain
why.

THE COURT: Here's the difference. So what
you're saying is, Judge, you can decide their first,
third, and fourth claimfor relief. W have a pendi ng

nmotion for summary judgnment as to the Penn Centra
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claim You should decide that. W can do that.

MR, SCHWARTZ: And their tenporary taking
claim And on those issues, we should be able to argue
first and | ast.

THE COURT: Ckay. | get that. So why do we
need three hours for the legal issues right now when
|'ve already given you nore than that?

MR, SCHWARTZ: Well, we have sone very
significant issues about what zoni ng neans, about
whet her zoning confers rights. There's a ot of |aw on
that issue. It all says, no. And what's the
rel ati onship between zoning and the general plan
desi gnati on.

And there's been a big disconnect in this
case between this claimthat all property owners have a
constitutional right to build whatever they want as
long as it's a permtted use under the zoning
ordi nance. There's a big disconnect between that and
the tests for liability for a regulatory taking. |
need to explain to the Court what -- why they're naking
that claimand how it has nothing to do with a
regulatory taking. So | need to explain the origins of
the regulatory taking doctrine and what the rules are.
Then | need to fit the facts of this case within those

rul es.
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THE COURT: But we've had facts.

MR. SCHWARTZ: | need to fit those facts
within the | aw.

THE COURT: Here's ny question. Wiy did we
spend three hours on -- if you're going to do that, why
did we spend three hours this morning? You should have
stepped up -- going back to yesterday, we should have
just dove into this head first. | nean, | don't mnd
saying this because I think counsel did his best and he
did an admrable job, but the first hour and a half or
two hours of this discussion was al nmost |ike watching
sonmet hi ng on Channel 10 regarding the history of
pl anning and zoning in Cark County.

MR, SCHWARTZ: Well, | think the point was
that the history of land use planning in Nevada is that
the state has found the general plan to be nore and
nmore inportant, and that zoning has to be consistent
wth the plan. And in this case --

THE COURT: And you can nmake that argunent,

sir, but nmy point is this. | nean, when | deal with a
products liability case, | don't have to go back to the
origin of products liability. [I'mjust saying that.

don't. What is the |aw
MR, SCHWARTZ: | will be very brief on those

facts and howthey fit into the law But | wll
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expl ain how those facts fit into the |aw, Your Honor.

THE COURT: Al right. | think this is the
only fair way to do it today. |'mgoing to allocate,
and this is fair, I'mgoing to allocate one hour per

side. And you don't have to use it all today. As far
as Monday is concerned, is Mnday going to be a go?

MR, LEAVITT: Are you talking to ne?

THE COURT: [|I'mtalking to everybody. |'m
talking to the plaintiff and the defense as far as
Monday i s concerned.

MR. SCHWARTZ: |'m avail abl e Monday norning
by Bl ueJeans.

MR. LEAVITT: Your Honor, we will appear here
I n person.

THE COURT: | have to be done by noon.

MR. LEAVITT: What tine will we start,

Your Honor ?

THE COURT: Start at 9:15.

MR. LEAVITT: And did you say you're going to
gi ve each party an hour today?

THE COURT: |I'mlooking at the totality of
time because we do have the pending notions. But what
' mthinking, maybe can the Gty be done today because
| plan on getting out of here by 4:507?

MR SCHWARTZ: | will do ny best.
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THE COURT: This is Friday; right. W
started at 9:15 in the norning.

MR SCHWARTZ: | will do nmy best, Your Honor.

THE COURT: Okay. And then on Mnday, 'l
hand the floor back over to the plaintiff. And then
you can go for an hour, sir. And then he'll get the
| ast word, something like that, regarding his
counterclaim This case has to come to an end.

MR LEAVITT:. | agree, Your Honor.

MR. SCHWARTZ: Thank you, Your Honor.

THE COURT: So, sir, you have the floor.

MR. SCHWARTZ: Thank you, Your Honor.

Your Honor, | have delivered to you two
bi nders of exhibits that |'Il be referring to, Vol unes
| and I1.

THE COURT: Yes, sir. 1've got them

MR. SCHWARTZ: They each have tabbed nunbers.
| want to refer the Court to the first three exhibits,
which, in a sense, tells the Court everything you need
to know to grant sunmary judgnment for the City in this
case.

THE COURT: (Ckay.

MR. SCHWARTZ: Tab 1 are the approvals of 435
units on the 17-acre property. Now, takings, in

t aki ngs, Your Honor, the parcel as a whole is a very
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I nportant concept. The Court doesn't |ook at the
property and the effect of the regulation on a part of
the property. It |ooks at the whole property. And
there are rules to decide what is the whole property.

In this case, the PRW, the 1500-acre Peccol e
Ranch master plan, is the parcel as a whole. And in
taking jurisprudence, the Court should | ook at the
effect of the Gty's regulation on the parcel as a
whole. |If the PRW is not the parcel as a whole, at
m ni num the 250-acre Badl ands is the parcel as a whole
for purposes of takings.

And that's why the first three tabs are so
i mportant, Your Honor. |If the parcel as a whole is the
PRWP, the Gty wll have allowed 84 percent of it to be
devel oped so there can't be a taking if the Gty
doesn't allow the other 16 percent to be devel oped.
The devel oper has got substantial val ue.

If the parcel as a whole is the Badl ands, the
City has approved 435 luxury units in the Badlands. So
it's allowed substantial devel opnent of the parcel as a
whol e. So the devel oper can't carve up the property
into different segnents and apply for devel opment on
each segnent. And if the City says no on a particular
segnent, okay, now, you've w ped ne out; you have to

pay me for a taking.
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The courts are onto that. The U S. Suprene
Court and the Nevada Supreme Court have said, you can't
do that.

THE COURT: (Okay, but tell me this. And
these are ny thoughts. \Wat about this current case?
And the reason why | say that is this. There's no
question there was a devel opnment as a whol e when the
entire parcel was devel oped, including the golf course,
single-famly residential homes, condos, and the |ike.
But at sone point, the golf course failed; right.
That's an inportant point to bring up. And the
gol f course has fail ed.

And so it seens to me, you have, what is it,
approxi mately 150 acres, give or take, and this case
happens to be about 35 acres. And so once the
golf course fails, are you saying that there can never
be the right to devel op the golf course because the
surroundi ng properties were devel oped? That's what
that bottomline would be under that scenario.

MR, SCHWARTZ: | amsaying that only in part,
Your Honor. It's a bit nore conplicated than that.
Because you can't exclude the history of this property.

THE COURT: | get that, but you can't exclude
the fact that we had a failure of the golf course. How

many acres is it total, once again?
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MR. SCHWARTZ: The R-PD7 zoned area was
614 acres. Then the golf course is 250 of those. So
the Gty designated the residential in the genera
plan. The general plan is the highest law It
desi gnated the housing portion of that 614-acre R-PD7
zoned area housing or mediumdensity housing. And it
desi gnated the golf course PR-CS; okay. That means
that you can't use the golf course for residential
That's the law. And the Cty has discretion as to
whet her to change that.

Now, the devel oper cane al ong, bought the
property in 2015 for $4.5 nmillion. The Cty -- the
devel oper clains that they' re an experienced devel oper.
They did their due diligence. They claimthey did
their due diligence as to the law. Although, they
failed to find all of the state statutes and the case
| aw t hat prevented devel opnent of the golf course area
because it was designated PR-OS, unless the Cty
exerci ses discretion to change it.

So the devel oper knew, Exhibit Y -- Exhibit Y
is tab 56, Your Honor, in the second bhinder. That
shows t he devel oper knew that the Badl ands, the
gol f course, was designated PR-OS when they bought the
property. And if they didn't know, they should have

known because it's right there in the general plan and
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all the ordinances that approved the PR-OS designation.

So if the devel oper did their due diligence,
t hey bought a golf course. They still have a
golf course today. And that's why there can't be a
t aki ng.

Now, the Court asked a very good questi on.
What if the golf course is not an econom c use. They
ei ther should not have bought the golf course or they
shoul d have paid a nom nal anmount for it if it wasn't
an econom c use. They bought a golf course that, by
| aw, could not be devel oped with residential unless the
Cty exercised its discretion to change that. That's
state law, state statutory law and state case | aw
They knew it. If they didn't knowit, it's the |aw
They bought a golf course, and the Cty didn't nake
them buy the golf course. They didn't have to buy it.

So they can't buy sonething that they now say
they can't use, it's got no economc use. And say to
the Gty, oh, you have to change the lawto allow ne to
make noney on this. That's not the Cty's job.

THE COURT: Now, when you say they have to
change the |law, what does that nean? Because at the
end of the day, understand we're tal king about the
35 acres at issue. And | know we know the answer to

that, but it was zoned; right?
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MR. SCHWARTZ: Your Honor, there's zoning and
there's a general plan.

THE COURT: | understand that. But ny
question was, it was zoned R-PD7; correct?

MR. SCHWARTZ: Yes, Your Honor. And that
zoning, that zoning requires -- that's for a planned
devel opnent area. That's for |arge acreage. | can
take that Court through that zoning statute and tel
you exactly what that does. That's tab 27.

Your Honor, let's go through the R-PD7 zoning
or di nance.

And, Your Honor we've highlighted the key
points of this zoning ordinance. This says in the
first part that, yeah, PD neans pl anned devel opnent.
Your Honor, | think it's crucial to distinguish between
PD zoning and regular R which stands for residential,
zoning. This is not an RL district. Rl are
single-famly | ots.

And if the City were to say, you can't build
a house on that |ot, regardl ess of what the genera
plan said, that mght be a taking because you woul dn't
have an econom ¢ use of the property.

But this is very different. This is a large
acreage, over 600 acres. And it's a planned

devel opnent district. So that neans the City has to

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04795




© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 139

use flexibility and innovation in residential

devel opnent. And in the first sentence, that says it
all, Your Honor. That's what this case is about.
"Wth enphasis on enhanced residential anenities,
efficient utilization of open space."

So open space is encouraged in an RPD
district, and it is a permssible use.

THE COURT: But if the Gty wants to maintain
open space, you're going to pay for it.

MR, SCHWARTZ: No. O course, not.

THE COURT: Wiy shoul dn't they?

MR, SCHWARTZ: Because the City has its
police power. And in a planned devel opment district,
it has the power to tell devel opers how high the
bui I di ngs can go, where the buildings can go, how the
bui I di ngs shoul d | ook, how the traffic circulation
shoul d | ook, where the open space is supposed to | ook
['I'l refer you to Nevada Revised Statutes.

THE COURT: The reason why |'m bringing that
up, | nmean, |I've lived in Las Vegas a long time, and |
don't renenber golf courses being in everybody's
nei ghborhood. | don't mnd saying that because it's
true. So | get parks and open spaces, but it seens to
me when it comes to sonme of this property, | stil

haven't been given an adequate explanation as to why
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the 35 acres shouldn't have been allowed to be
devel oped for residential purposes. And, yeah, maybe
sone of the others, but | haven't heard that.

MR, SCHWARTZ: Well, Your Honor, if you could
turn to tab 19, please. | want to take you through
Nevada | aw.

THE COURT: Make sure you explain to ne
because | want to nake sure | don't mss what your
point as far as tab 27. It appears to be --

MR SCHWARTZ: |'mat tab 19.

THE COURT: So you've noved on fromtab 27?

MR, SCHWARTZ: Yeah. 1'mgoing to start from
the -- I'mgoing to answer the Court's question by
explaining to you why Nevada | aw absolutely all ows
| ocal agencies in a planned devel opnent to designate
certain parts for housing, certain parts for open
space, certain parts for roads, certain parts for
perhaps a fire station or a school or drainage or any
of those things. And it's not a taking to require that
t he devel oper provide anmenities for their devel opnent.
The powers of the City are so broad --

THE COURT: But is a golf course really -- in
essence, what a golf course was was a business that
failed; right? | mean, it was. It was a golf course.

It was there for econom c purposes, to make noney. And
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the golf course failed and it went out of business. It
didn't go into bankruptcy.
MR SCHWARTZ: It did not.
THE COURT: Wiy did it stop operating?
MR. SCHWARTZ: The devel oper shut it down.
THE COURT: Wy?
MR. SCHWARTZ: Because, according to the

devel oper, it wasn't an economi c use. But that's not

rel evant.

THE COURT: Sir, you can just tell me what
happened. It's ny understanding they weren't making
money; right. The golf course went -- you're saying --

| want to make sure you're going to say what | think
you're going to say. You're going to say that the

gol f course wasn't experiencing econom c problens that

i npacted its ability to conduct its day-to-day business
as a golf course?

MR SCHWARTZ: |'mnot going to say that.
amnot. But it's not relevant, Your Honor.

THE COURT: Well, that's another issue. But
you were referring to it like it was a park that had
al ready been designed and it was in place. And you
can't buy public parks, we know that. But it wasn't a
park. It was a golf course. It was a noney-maki ng

venture; right? W can all agree to that.
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MR, SCHWARTZ: No, Your Honor. Can |
expl ai n?

THE COURT: Ckay. Tell ne why a golf course
was put there for other purposes other than naking
noney. Because a golf course has to be viable.

MR. SCHWARTZ: That may be true, but the
purpose -- the City's purpose was not for Peccole or
any devel oper to nake nmoney on the golf course. The
City's purpose in requiring a golf course, and, in
fact, Peccole's purpose in setting aside the
gol f course, was to provide an open space, recreationa
for the comunity.

THE COURT: Wiy wasn't it just made to be a
public park?

MR, SCHWARTZ: Well, there are all types of
open space, recreation. There's --

THE COURT: Answer ny question. Wy wasn't
this dedicated to the Gty then; right, as a park?

MR. SCHWARTZ: There's a big difference --

THE COURT: | know the difference. That's
why |'m asking the question.

MR, SCHWARTZ: They don't have to dedicate

THE COURT: They don't have to, but |I'm

asking you why? | understand your argunent, but this

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04799



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 143

Is not a park. It was a golf course. And the golf
courses are undergoing financial problens right now
because they can't neet the day-to-day operations.
Peopl e don't play as nuch golf as they used to. The
cost of water has gone up. |'mnot a businessman, but
they're failing.

MR, SCHWARTZ: Your Honor --

THE COURT: Right?

MR, SCHWARTZ: Yes.

THE COURT: Ckay.

MR. SCHWARTZ: They are. But that's not
relevant to the -- this case concerns |and use
regul ation and the | aw of takings.

So if the Court were to ook at tab 19. This
I's NRS 278.150. This states that there shall be --
that each city shall prepare a conprehensive, long-term
general plan for the physical devel opment of the city.

So it's the state legislature telling cities,
we want you to plan. And then it says, "the plan w ||
be known as the naster plan and be prepared as a basis
for devel opnent of the city."

I n subsection 5, Your Honor, on the second
page, tab 19, it says that the city has to address the
el enents of the physical devel opnent of the city, A

through H of section 160.
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278.160 is tab 20. That says, "The naster
plan with the acconpanying charts, draw ngs, diagrans,
schedul es, and reports, may include such of the
follow ng el enents.”

Ckay. So on the third page of this exhibit,
subsection D says, "The |and use el enent nust include
provi sions concerning community design, including for
subdi vi sion of [ and and suggestive patterns for
comunity design and devel opnent."

Then it says, "It shall include an inventory
of classification of types of natural |and and
conprehensive plans for the nost desirable utilization
of land."

Now - -

THE COURT: And which one are you at, sir,
agai n?

MR. SCHWARTZ: Page 3, subsection D

THE COURT: D, as in dog?

MR SCHWARTZ: D, as in dog. It says, "The
| and use plan has to address m xed-use devel opnent,
transit-oriented devel opnent, nmaster planned
communi ties, and gaming enterprise districts."

So the open space, the PR OS space, the
Badl ands in this case, is there for two reasons. One,

because under -- well, let ne back up.
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Tab 21, Your Honor, is the zoning, state
zoning law. This is NRS 278. 250.

This says, "Wthin the zoning district it may
regul ate and restrict the erection, construction,
reconstruction, et cetera of building structures on
| and. "

Now, right there, Your Honor, that tells you
that the purpose of zoning is not to grant rights. It
restricts use. The whole prem se of the --

THE COURT: Sir, | understand that. o
ahead.

MR. SCHWARTZ: No. No. This says, zoning
restricts uses. Zoning doesn't grant rights. The
devel oper clainms that just the zoning. And al
property is zoned. So they're saying that every
property owner in this state that owns property that's
zoned -- and, again, all property is zoned -- has a
constitutional right to build any use that's
permssible -- that's permtted in that zoning
district. And the city, and the | ocal agency, has no
di scretion.

That's what this case is about. That is
absolutely false. This Court found that it was wong
i n denying the PJR.  The zoning | aw says --

THE COURT: Sir, | was very clear on this.
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There's a difference as far as proof and standards are
concerned as it pertains to a petition for judicial
review. This is not a petition for judicial review
This is a civil action wth a preponderance of the

evi dence standard in place.

There are clains for relief being made by the
| andowner. There's affirnative defenses being asserted
by the CGty. And the City has its claims, too. That's
atotally different issue. It is. And | have a high
| evel of confidence as far as those issues are
concerned as a matter of law, i.e., the different
standards. As far as the petition for judicial review,
my charge under Nevada | aw was very limted; right.

MR, SCHWARTZ: Your Honor, may | address
t hat ?

THE COURT: | can't substitute ny judgnment
for that of the council. | was pretty clear on that.

MR, SCHWARTZ: May | address that?

THE COURT: Yeah. Go ahead. It's
interesting. | got a decision fromthe Nevada Suprene
Court on a case where there was a petition for judicial
review filed in one of nmy cases, and they rem nded ne,
although | knew this, it was never an issue, there's
different standards involved. The only thing | felt

bad about, when | got the decision, they didn't give ne
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a chance to address that. | knew that.

MR. SCHWARTZ: Your Honor, | would like to
address that. | think this is an extrenely inportant
I ssue, and | would appreciate the chance to --

THE COURT: You have the floor, sir.

MR. SCHWARTZ: Your Honor, there is no
question that the standard for judicial review of a PJR
is substantial evidence for failure to proceed by |aw,
whi ch could | ead to an abuse of discretion. There's no
di spute that the remedy for a PJRis an equitable
remedy. Court issues an order.

There's no dispute that the evidence in a PJR
islimted to the adm nistrative record. There's no
dispute that in an inverse condemation claim a taking
claim that the standard for liability for a taking is
there has to be a w peout or near w peout of economc
val ue of the property or interference with
I nvest ment - backed expectations.

Different standard for liability. There is
no di spute that the renedy for a regulatory taking is
damages, not equitable relief. And there is no dispute
that the Court can seek to review evidence outside an

adm ni strative record in ruling on a taking claim

THE COURT: | think everyone m ght agree to
that. But go ahead, sir. I'mlistening to you.
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MR. SCHWARTZ: That's not to say, Your Honor,
a PJRis an enpty vessel. It's a process. It's a
procedure and a renedy. There is no substantive |aw of
PJR. There is no substantive law of PJR PJRs are
based on underlying substantive | aw.

In the PJR, this Court found, it said, "The
Court rejects the devel oper's argument that R-PD7
zoni ng desi gnation on the Badl ands property sonmehow
requi red the council to approve its applications.”

And then the Court cited the Stratosphere
case and other cases. Yes, they are PJR cases, but
there are other cases that say the sane thing that are
not PJR cases that are constitutional challenges. And
the NNnth Grcuit in a case between these sane parties
on the very sane issue, issued a decision and said,
Nevada | aw of property -- this is Nevada | aw of
property. There's no such PJR | aw of property. Again,
It's an enpty vessel. The Nevada | aw of property is
that you do not have constitutional rights conferred by
zoning. That's absolutely clear.

Let me refer the Court to the Boul der v.

G nnamon Hills case. That's tab 13. In Boulder City,
the Court said -- and |'ve highlighted the portion of
t hat case.

THE COURT: Hold on. | want to follow this
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here. Go ahead, sir.

MR. SCHWARTZ: So on page 6 of the opinion,
upper left, 1've highlighted the portion that says,
"Boul der City could not have violated C nnamon Hlls
substantive due process rights. The grant of a
buil ding permt was discretionary. Therefore, under
the applicable |and use laws, Cinnanon Hills did not
have a vested entitlement to a constitutionally
protected property interest.”

That wasn't a PJR challenge. That was a due
process challenge. That was under the constitution.
And the Court there is referring to the underlying
Nevada | aw of property. There is no case anywhere, in
any jurisdiction in this country, and certainly not in
Nevada, that says that a property owner whose property
is zoned, and, again, that's all property, has a right
to do anything under zoning, no |less a constitutiona
right.

We have set forth the NNnth Grcuit decision
in our papers. That's tab 37. W contend that this
Ninth Grcuit menorandum deci sion has issue preclusive
effect. It is between the sanme parties. It is the
very sane issue; the devel oper argued they had a
constitutional right to build residential under the

zoning. And the Court said, no.
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We quoted fromthe decision in our papers.
There the Court said -- and |'mreading from page 4,

t he nenorandum deci si on, Your Honor, the fourth |line
down. The court said, "To have a constitutionally
protected property interest in a governnent benefit,
such as a land use permt, an independent source, such
as state law, nust give rise to a legitinmate claim of
entitlenent that inposes significant limtations on the
di scretion of the decision maker."

So they're referring to Nevada | aw of
property and |and use regulation. And they outright
reject the claimthat the devel oper made to you.

And, again, | refer the Court to the
Strat osphere case, which involves the very sane |and
use regul ations that are at issue here. Asite
devel opnent permt was required to devel op the property
and the uniform devel opnent code of the Gty of Las
Vegas.

This is tab 30. The Court there said in the
Stratosphere case, tab 30, page 3, that, "The context
of governnental immunity, we have to find a
di scretionary act as an act that requires a decision
requiring personal deliberation and judgnent."

And then on the next page, page 4 of the

Strat osphere decision, it says, under section
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19.18.050, and that's the Las Vegas Mini ci pal Code,
uni fi ed devel opment code, "The city council nmnust
approve the Stratosphere's proposed devel opnent of the
property through the city's site devel opnent plan
review process. That process requires the council to
consi der a nunber of factors and to exercise its

di scretion -- | enphasize the word discretion -- in
reaching a decision. There is no evidence that the
Stratosphere had a vested right to construct the
proposed rights."

W' ve attached the Anerican West opinion at
tab 31. W' ve attached the Teague opinion, tab 32, the
Gty of Reno opinion at tab 33. The Nevada Contractors
case, tab 34, the City of Reno case, tab 35, the CMC of
Nevada, tab 36. And then that's followed by the Ninth
G rcuit opinion.

They all say the same thing, that under the
underlying rights, underlying Nevada | aw of property,
there's no vested right to do anything if the agency
has discretion.

And | was taking the Court through the state
| aw that grants the City wide discretion in approving
or disapproving devel opnent permts. And that answers
the Court's question, well, can the Gty require a

devel oper in a planned devel opment to set aside
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property for roads? Absolutely. They have that police
power under NRS 278. 250.

And | was going to take the Court through 250
to show you how broad the state |egislature has granted
di scretion to public agencies.

And | think, Your Honor, this goes to the
heart of the case. Tab 21. So tab 21 is NRS 278. 250.
| apol ogi ze, Your Honor, for going so quickly through
this.

THE COURT: I'mfollow ng you at each step of
the way. You actually are very clear and to the point,
Sir.

MR. SCHWARTZ: Al right. Now, this tells
| ocal agencies, you shall zone and your zoning shall do
the followng things. So in subsection 2, Your Honor,
it says the zoning regulation nust be adopted in
accordance with the master plan for |and use.

Ckay. Right there. Wy did we go through
these facts this norning with the Court? To explain
that zoning is subordinate to the master plan. The
master plan is a higher authority. Zoning nust be
consistent with the master plan. And in this case, the
Badl ands Gol f Course was PR-OS in the general plan

The zoning is consistent -- and |I' mjunping

around here --
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THE COURT: When you say that with the nmaster
pl an, what do you nean by that, sir, as far as the
gol f course is concerned?

MR, SCHWARTZ: Well, okay. Your Honor, |
w ||l answer that question. Can | do that by taking you
t hrough -- because to answer that, | need to show
you --

THE COURT: You have the floor, sir.

MR, SCHWARTZ: Tab 21

THE COURT: Whatever you want to do, sir.

MR. SCHWARTZ: Tab 21 says what | ocal agency
I's supposed to do with zoning. So subsection 2. The
zoni ng regul ations nmust be designed. [|'m paraphrasing
here. So let's go through these, Your Honor.

A, Air quality and water source.

B. Pronote the conservation of open space.

So they're telling cities, you have to
conserve open space. And protection of other natural
and sceni c resources.

So they gave the City the tool to protect
open space. And that's exactly what it did in this
case. It designated one part of the property for
housi ng, another part for the open space. They're
doi ng what they're supposed to do.

2C. Consi der existing views.
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THE COURT: Now, |'m asking you this question
because | don't know the answer to it, sir. Do they
have specific zoning requirenents as far as
gol f courses are concerned and how they define --

MR. SCHWARTZ: Good question. In this case,
the Gty did two things in creating the golf course.

It approved the R-PD7/PR-CS zoning for this 614-acre
part of the PRMWP. And part of that approval was
contingent on the devel oper setting aside the

gol f course, open space. They're following their
mandate fromthe state legislature, and they're also
followi ng the mandate in the R-PD7 zoning ordinance of
the city.

And the second thing they did was the
devel oper was required by state law, to be included in
a gamng district to have recreation. And the
devel oper decided the recreation in this case would be
a golf course.

So the requirement that a gamng -- to
participate in a gamng enterprise district to have
recreati on and open space, it's not so that the
devel oper of the casino will nmake noney or that their
casino and hotel will make nmoney. It's for the
surroundi ng community. That's what zoning is for.

THE COURT: Here's the thing, though. And
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think this is kind of getting lost. And understand
this was not ny area of practice. But |'m]looking at
it fromthis perspective when they have these master
plans. And, for exanple, if the planis -- if the
devel opnment is big enough -- we can use naybe

G een Valley as an exanple. They m ght say, okay,
devel oper, when you come in, in order to do this, you
have to set aside maybe certain portions of your
devel opment for schools; right. And then they'll do
the same thing for parks; right. And they'll do the
sanme thing for a fire station and all those things;
right. And they do that. And we all know that's
conmon.

But nmy point is this. Wen they do that,
does the devel oper still retain ownership of the |and
upon whi ch the school is |ocated?

MR. SCHWARTZ: Depends.

THE COURT: You see where |'mgoing on that?

MR SCHWARTZ: |'Il address it, Your Honor.
| do. | do. |In this case -- in this case, the
devel oper retai ned ownership.

THE COURT: O the school ?

MR SCHWARTZ: And that's very common

THE COURT: But, | nean, what happens if --

MR, SCHWARTZ: (kay. Let nmet address that.
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THE COURT: Don't they dedicate the school.
And at the end of the day, the school becones owned by
the dark County School District? And | don't know
what the exact termof art would be, but it's set aside
for public ownership, library, and so on and so on

So when it comes to open spaces, it seens to
me that would come under a park or a -- | nean, we have
parks all over Las Vegas and those are dedicated and
owned by the county or city. So I'mtrying to -- this
Is what I'mtrying to do. 1Is the Gty saying, |ook,
open spaces and golf courses are the sane?

MR, SCHWARTZ: It depends on the facts of
each case. But, Your Honor, you have all kinds of open
space requirements inposed on all types of projects.
Sometimes in a rare situation do they require public
dedi cation of a park. The parks that you see around
you are largely acquired by the city either by
vol untary purchase or em nent domain. They are not set
asi de from bui | di ngs.

THE COURT: Does the county or city require
that as part of a large master plan |ike Geen Valley?

MR. SCHWARTZ: It could. And let me address
that. If it requires a dedication to the public, in
other words, the public is going to take physical

possessi on of that property, then there is a regulatory
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t aki ngs doctrine that addresses that. That's not at
issue in this case because the City did not take title
to the property.

But when it approves a devel opnent and
requires that the devel oper provide certain anmenities
for the comunity, the devel oper often owns the |and,
often owns that property, but it's required to provide
anenities to the community. |In this case, the
gol f course provided recreation, park, open space, not
only to the residents that |lived on the golf course,
but to the surrounding community. That is the purpose
of zoni ng.

The devel oper's theory of zoning, Your Honor,
turns zoning upside down. Exclusionary zoning that we
have here, it excludes certain uses fromcertain areas
in order to protect the residents of that zone or the
occupants of that zone fromuses that the legislature
doesn't want to see there. |t doesn't confer rights.
It can't confer rights. That's contrary to the whole
concept of zoning.

But when it plans a planned devel opnent area,
it commonly asks the devel oper, requires the devel oper,
to plan for a quality, safe community. And nore to the
Court's point, public agencies comonly require

dedi cation of property for road w dening before you

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04814



© 00 N o o A W0 DN P

N N N N N N o e T e = =
O R W N B O © © N O O » W N P O

September 24, 2021 Page 158

devel op the property.

The only thing they have to do there is show
that there's a connection between the need for that
dedication, again, if it's going to go to the public,
t he public agency has to show a connection, and that
they're not exacting too nuch land fromthe property
owner .

That's a regul atory takings test for
exenptions that the U S. Suprene Court has adopt ed.
That does not apply here because the City didn't exact
a physical interest in property. It replanned a
pl anned devel opnent.

So going back to NRS 278.250. It says
that --

THE COURT: Wait. | want to go back and
foll ow you, sir.

MR. SCHWARTZ: This is tab 21, 278.250.

THE COURT: ['mw th you

MR SCHWARTZ: This says, in Subsection 2E,
"Cities have to plan to provide for recreational
needs. "

THE COURT: | get that. | do. | understand
that. But at the very outset, you have the naster
plan. And | think Green Valley is probably a great

exanpl e because that was the first naster plan type

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04815



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 159

devel opnent in Cark County. | get it. You goin
front of the Henderson City Council, and you have this
plan for Geen Valley. And there were certain areas
set aside for parks, set aside for greenbelts, set
aside for allotted schools, and so on.

And so once that nmaster plan is approved,
under those circunstances, the parks, for exanple, once
construction is conpleted, they're no | onger owned by,
quote, the devel oper. There's sone sort of dedication.
And that's kind of what |I'mfocusing on. And
this is the reason why | think it's inportant to point
this out, and this is where | see a distinction when it
comes to open spaces.

Here we're tal king about recreational.

That's fine. But the recreational needs are typically
parks, wal kways. | get that. But, once again, comng
back to a failed business where there's private

property, what happens then? Are you saying that, you
know what, the devel oper has an obligation to keep that
gol f course running even though it doesn't nake noney?

MR. SCHWARTZ: No. The City is not the
i nsurer for devel opers. Let's say the Peccoles stil
owned the property and the golf course failed. Well
the City has no responsibility to make sure that the

Peccol es make noney on that golf course.
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If the City says, we want that to remain the
open space anenity, because this golf course provided
open space for the community. It provided recreation
for the community. It provided a park for the
community. That's what cities are supposed to do.
That's what they did.

THE COURT: Don't they have to pay for that?
See, here's the thing about it. And |'mnot throw ng
anyone under the bus as far as the decision-naker is
concerned. |I'mlooking at it froma |egal perspective.
But in your anal ogy, when the failed Peccole
golf course and the City says, yeah, we want that to
remai n an open space, it seems to nme, okay, if you want
to do that, Cty, that's all right, but you're going to
pay the Peccoles for that.

MR. SCHWARTZ: No, you don't. Because they
bought the golf course knowing it couldn't be used for
residential.

Now, I'Il refer you to the Guggenhei m case.

THE COURT: Renenber, | nmean, a golf course
is areally great exanple because that was never a,
quote -- that was private property. |It's not a public
gol f course.

MR. SCHWARTZ: That's right.

THE COURT: Yeah, it provides sone open
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space, no question about it, but there's limted
access; right. 1t's the best exanple, really and
truly, I think, that we could have. And all |'m saying
is this. Once the golf course fails, howcan the Gty
say, look, it has to renmain an open space; you can't do
anything else with this property? |If the Cty does
that, it seens to nme, that we start conducting
potentially, if the Peccoles wanted fair conpensation
for the City's use of their property and the
restrictions, then | have to start conducting sone sort
of analysis that's being raised right now.

Go ahead, sir.

MR, SCHWARTZ: Your Honor, for three reasons
that's not correct. First --

THE COURT: And we're making a good record
here. Just want to tell you that. W are.

MR. SCHWARTZ: They're not liable for a
taking if they don't wi pe out the value of the parce
as a whole. That's the rule. The parcel as a whole is
the PRW. If the developer -- if part of the PRW is
not maki ng noney, that doesn't nmean that the City is
|iable to conpensate the devel oper for that part that's
not maki ng noney. Because they made noney on the ot her
part .

It's the sane if the Court says, well, |
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don't think the PRW is the parcel as a whole. W have
denonstrated in our papers that this neets the factors
of the Herrera case, the U 'S. Supreme Court case.

There has been no, no opposition points and authorities
because they can't. Because there is no |aw supporting
t he devel oper.

The PRWP is the parcel as a whole. You can't
carve it up and say, now, if you won't |let ne devel op
sonething on a tiny part of it, or 16 percent of it,
where |'ve been able to develop 84 percent of it with a
casino and a hotel and retail and thousands of housing
units, now I'mgoing to carve out this one part and
because the golf course may not be naki ng noney,
according to the developer, I'mgoing to carve that
out, you nust let me build housing on it. And, not
only that, | have a constitutional right to build
what ever housing | want. That's ludicrous and that's
not the law. And that's what's going on here.

But finally, finally, 1've referred the Court
to tabs 1 through 3.

THE COURT: Wiich tabs, again? | want to
fol |l ow you

MR, SCHWARTZ: Tabs 1 through 3. Tab 1. The
City approved 435 | uxury housing units on the Badl ands.

Tab 1. The Supreme Court, in its order of reversal,
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reinstated those approvals after Judge Crockett voi ded
t hem

Then the City sent a letter to the devel oper
saying -- and the Cty approved the devel opnment. And
It supported its decision in the Supreme Court with an
am cus brief saying, please reverse Judge Crockett.
Rei nstate these approvals.

Tab 3 is the City's letter to the devel oper
saying, you're ready to go. You can now build your 435
| uxury housing units, and we'll extend the period of
time in which you have to do that by two years because
this case was on appeal

So we have a situation here where the City
approved substantial devel opnment of the parcel as a
whol e. And that the devel oper here carved the property

into four different devel opnent sites, applied on the

i ndi vidual sites, and nowis suing -- | mean, not only
on the three -- it's also suing on all four for damages
for those parcels claimng, he wped ne out; |'ve got

no use of this segnent.

They segnented the property. That is
forbidden in regulatory takings law. You can see why,
for precisely this situation

That all ows a devel oper to say, okay, |'ve

got this piece of property, and I want to build 1,000
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units. The City has discretion. There's no way
they're going to let ne build 1,000 units.

So what 1'Il dois I'lIl carve it up into
different pieces and see what | can get on sonme of the
pieces. And then if the Gty says, well, no, we don't
want you to develop these parts, we want it to be open
space, or we want it to be sone other use, then the
devel oper, you know, we want you to leave it at open
space. It was originally open space. W want you to
| eave it open space. W've |let you devel op significant
devel opnent over here on this other part of the
property.

So the devel oper says, no, these are now
di screte segnents of property. You w ped ne out.
That's a taking and pay ne. That's a way to get nore
density. That's a developer trick. The courts are
onto it. W Dbriefed this.

The Penn Central case in 1978 started by
saying, you can't carve the property into G and Central
Term nal and the airspace above the termnal, that's
not the parcel as a whole, and then say, because we
won't let you build in the airspace, that's a taking
because you have no use of the airspace. No, it's not.
If you |l ook at the parcel as a whole of that property,

they' ve had substantial use of the property
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historically for Gand Central Term nal.

Tahoe Sierra case. Sierra Tahoe v. Tahoe
Regi onal Pl anni ng Agency case says the sanme thing. You
can't carve up the property tenporally, if there's a
norat ori um on devel opment, for 33 nonths and then
afterwards the governnment can lift the nmoratorium So
you can't say that during that 33-month period, you
wi ped ne out because | couldn't do anything with ny
property during that period. No, you don't carve up
the property interest in that fashion.

Then we cited a nunber of other cases, and
including the Murr case that is a recent case that sets
forth clear standards for how to determ ne the parce
as a whol e.

THE COURT: Hang on. Wich tab is that, sir?

MR. SCHWARTZ: In our brief.

THE COURT: | just wondered if you have a
t ab.

MR, SCHWARTZ: | don't have the Murr case in
a tab, Your Honor. It is in our brief. That's only
our third argument as to why the devel oper -- we should

get summary judgnent. Because our first argument is
that the case is ripe. That's going to require sone
tinme to explain. The second argunent is that even if

it's ripe for devel opment, because the devel oper bought

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04822



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 166

the property with the PR-OS designation that did not
permt housing, the devel oper can't now say, you have
to let me devel op housing because | have no economic
use of these segnments of the property.

And, of course, the City did approve the
435 units.

So we've got a situation here where a
devel oper buys property that legally can't be used for
housing. That's the law. It voluntarily shuts down
the golf course. Then it applies to develop the
golf course. It carves the property into four parts
and applies to devel op one part.

In the first application, the Gty up-zones
the property. It changed the zoning from R PD7, which
has a maxi mnumof 7 units per acre, but, again, also
all ows the open space. So they up-zone the property to
R3, which allows mediumdensity housing. And they lift
the PR-OS designation that prohibited housing, and
designate the property for a general plan designation
that all ows housi ng devel opnent.

According to the devel oper's own evi dence,
the value of just the 17-acre property increased by
$26 million. Now the developer is suing the Gty not
only on the 17-acre property where the City approved

its project, but for the entire Badl ands $386 mnilli on.
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And it denies, it denies, that it has an approval of
the 435 units on the 17-acre property.

So you don't need to know much about takings
to know that sonething is very wong here. They buy
property for $4.5 mllion. They now want $386 mllion
I n damages, even though the City approved 435 units on
the property.

So really they've got no injury, only a
w ndfall project. And during the break, Your Honor, |
was out in the hall and I saw on the wall this saying
by Confucius. "Reconpense injury with justice.
Reconpense kindness with kindness."

So you reconpense injury with justice. The
devel oper wasn't injured. They took a flyer on buying
a golf course that they either knew or should have
known m ght not be viable, that could not |egally be
devel oped for residential. And now -- and they want
$386 nillion in damages because the City sinply did not
change the | aw

Now, kindness with kindness. The City did
change the law. 435 units, Your Honor, is a lot of
units. And these are luxury units, too.

So what do they reconpense the City for its
ki ndness with? They even sued the City on the 17-acre

property. So the only conclusion here is -- and,
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again, thisisn't -- |'ve just giving you an idea.

THE COURT: |I'mlistening, sir. |'m
| i stening.

MR, SCHWARTZ: This is a Court -- this Court
wants to do justice. And, you know, the law -- | find
the law -- it's very inpressive, the lawin this
country, Your Honor. The lawis generally just and
it's reasonable. |t nakes a |ot of sense. You know,
really sensible people are naking these | aws.

So how can we have a law in this country
where a devel oper, as | said, buys a golf course not
| egal |y used for residential, $4.5 mllion, $18,000 an
acre. And the Gty approves substantial devel opnent.
And they now claimthat they don't have a permt, which
I's absolutely preposterous, ludicrous. It's hard to
find words at how ridiculous that is. And they want
$386 nillion of damages.

This can't be the law, Your Honor, that they
woul d now be entitled to $386 nmillion in damages or any
damages. And, in fact, it is not the |aw

If the Court were to apply the | aw here, the
law is quite reasonable. The |aw says, basically,
| ocal public agencies have broad discretion to regul ate
land use. It's a political issue. You' ve heard a |ot

about the politics of this, Your Honor. And these |and
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use i ssues are very highly charged.

The comunity is involved because the
community is affected. And the |and use regul atory
| aws are to protect the community. They're not to
protect the property owner. They don't confer rights.
That's what these statutes that I've shown the Court
show.

And so the legislative and adm nistrative
branches have broad discretion to regulate | and use
del egated by the state legislature. And it exercises
the general police power for the general health, safety
and wel fare.

| was going to read you the last section of
the zoning | aw . 250.

THE COURT: And which tab is that, sir?

MR, SCHWARTZ: That's tab 21. Wich says,
"In exercising the powers granted in this section" --
this the zoning, state zoning law, tab 4.

"In exercising the powers granted in this
section, the governing body may use any controls
relating to |land use or principles of zoning the
governi ng body determ nes to be appropriate.”

And if you go above that, Your Honor, and
| ook at Subsection K They're supposed to zone to

pronote health and the general welfare. There couldn't
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be anything nore broad, and there couldn't be anything
that nakes it clearer that the agencies are entitled to
di scretion.

So here's how the | aw of taking works in a
nutshell. Local agencies have broad power to regul ate
use of land for the general health, safety, and welfare
for open space, recreation, all these other uses. Only
if they go too far is the property owner entitled to
conpensation, only if they go too far.

And the courts have said -- and | want to get
into that in a nonent. The courts have said a
regulation is a taking only if -- we're not going to
interfere with this, what is a |local political process,
we're not going to interfere with that. These
deci sions are best nmade by planners and by |egislators
and city officials, in connection with the property
owners. They all work together. They work it out.
Only if there's a w peout, because that's the
functional equivalent to em nent domain.

And this law, again, nmakes a | ot of sense
when you think, well, all land is different, all
communities are different. They have different val ues.
We're going to leave it up to the local planners as to
how t hey want to decide as to each property what's best

for the community. Again, not what's best for the
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| andowner, what's best for the comunity.

So | want to take the Court through -- before

we do this, | want to refer the Court to the R-PD7
zoni ng because | want to finish wth that. | didn't
finish nmy explanation of how that works.

THE COURT: Sir, take your tine. Wich tab
was that?

MR. SCHWARTZ: Tab 27. This is the zoning
ordi nance at issue in this case. The entire Badl ands
was under this section. The first section says, "The
purpose of a PD district is to provide for flexibility
and innovation in residential devel opment and efficient
utilization of open space."”

So what are they saying there? The City is
going to look at a big piece of acreage, not a
single-famly lot, big piece of acreage. And we want
to have the best plan for the comunity. W want to
have the streets where they're going to nake the nost
sense and the open space where it's going to make the
nost sense, and the housing where it's going to nake
t he nost sense.

Then it says later in that paragraph, and
['ve highlighted it for the Court, "flexible to
acconmodat e i nnovative residential devel opnent.”

Then the ordinance lists the uses that are
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permtted in the zone. Your Honor, | need tinme to
address what does permtted nmean. Because the

devel oper has msled the Court into thinking if a use
Is permtted, that neans they have a constitutiona
right to build. And that's actually false.

A permtted use is a use that is not
permtted -- it's a use that is not excluded fromthe
zone. That's the whol e purpose of zoning. |In Euclid
v. Amnay, the first zoning case of 1926, U S. Supreme
Court said, it is constitutional for a city to limt
uses in a zone by excluding other uses. |It's
permssible to limt this zone to houses. You can't
put a pig farmin. That's exclusionary zoning. That's
what all of this is.

THE COURT: Wiy back in the day, | used to
represent M. Robert Conbs, RC Farns. | know all about
RC Far ns.

MR. SCHWARTZ: Did you try to put one in a
residential nei ghborhood?

THE COURT: Well, he was there before the
resi dential neighborhoods cane. W can agree. |If
you' ve been around in Las Vegas, | think everyone has
been here for a longer period of tine. And that's ny
limted involvement in this type of issue. Because

M. Robert Conbs was a very close friend of Nei
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Gal atz, where | used to work. And | remenber M. Conbs

and his many issues that would cone up fromtinme to

time specifically involving, | think it was, North Las
Vegas City Council. That's ny only --
MR SCHWARTZ: | didn't nmean to maline

agriculture, Your Honor. Agriculture is great. But
the Gty has a right to exclude it froma residential
zone. And that's how zoning works. Again, the theory,
the devel oper's theory here that the zoning provides is
contrary to all of the authorities.

So Subsection C says what uses are permtted
in the zone. Single-famly and multi-fam!ly houses,
home occupation, childcare, famly home and chil dcare
group hone. And then it says -- and we know it also
I ncl udes open space. Because in Subsection A the
section says, you want to put the houses in the open
space in the right places, you' re encouraged to have
open space. You don't have to, but you can. It's
Wi thin your police power.

Now, in Subsection C2, it says, "The director
may apply the devel opnment standards and procedures.”

And then in Subsection 3 it says, which in
the director's judgnent.

And now Subsection D, that really puts an

excl amation point on this. "The approving body may
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attach to the anendnment to the site devel opnent plan
revi ew what ever conditions are deened necessary to
ensure the proper anenities and to ensure that the
proposed devel opment will be conpatible with
surroundi ng existing and proposed | and uses."

THE COURT: Al right. And | thought about
that. And we can kind of agree that that's not
necessarily what happened here. And here's ny point.
And understand this is not nmy bailiwck. I'mnot a --
| didn't practice in the area of application before the
bui l ding conm ssion and the like as it relates to
devel opi ng parcels and | and and plans, et cetera. But
say, hypothetically -- and |'mreading, for exanple,
this provision that you referred to that was in tab 27.
And it was the intent of the RPD district.

And so when I'mreading it, it says, quote,
"The RPD district has been provided for flexibility and
I nnovation in residential devel opnment with enphasis on
enhanced residential anmenities, efficient utilization
of open spaces, the separation of pedestrian and
vehi cul ar traffic and honogeneity of the |and use
patents."

Here's nmy point. And | was thinking about
it. | understand it's a big parcel. There's a |ot of

I ssues going on. Say, hypothetically, the Cty
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rejected the initial plan of the devel oper, but they
said sonething like this. You know what, we realize
the golf course is no longer functioning, but maybe if
you had w der greenbelts between the separation between
the existing hones and the proposed homes. Just as

I nportant, too, we want to make sure the | ot sizes are,
quote -- let nme see, what did they say here -- would be
honobgeneous to the community; right, and everything

Is -- so you would ook in there wth a new plan, you
woul d never know that this wasn't part of the original
plan. And that's kind of ny point.

If they rejected it and said, this is what we
want or something like this, as an alternative to their
plan, | nean, that's a totally different animal versus
open space, nothing nore, nothing |ess.

MR, SCHWARTZ: Not for purposes of taking,
Your Honor.

THE COURT: Well, that's ny point. For the
purposes of a taking. Because, in essence, you're
saying, look, this land woul d have no value to the
owner because it can't be used for any purpose ot her
t han provi ding open spaces for the public's use. And
If you're going to do that, maybe the public should pay
for that. That's kind of my point.

MR. SCHWARTZ: It was set aside for the
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public's -- for public use, not physically, but it was
set aside as recreation, park, and open space in the
original plan. The City has discretion to keep that.
So they can say, well, the golf courseis -- to avoid a
taki ng, again, assumng that there's no parcel as a
whol e doctrine, assuming that the Court allows themto
segnment the property and say, now the Court has to
focus on just one segnent, again, that's not the |aw.
And we've established in our papers they can't do that.
They' ve al ready had substantial devel opnent of even the
Badl ands. But assuming that the Court dispenses --

THE COURT: Answer this question. W talked
about Penn Central. W' re talking about vertical air
spaces; right? 1Is that different? Because we're not
tal ki ng about vertical air spaces here. W're talking
about land, tracts of land. Howis that different.

MR, SCHWARTZ: Because it's the parcel as a
whol e doctrine. If it includes tenporal segnentation
like in Sierra Tahoe, it certainly includes vertical or
hori zontal segnmentation. It depends on the situation

And that's why you have to anal yze each case on its

facts.
THE COURT: That's kind of what |'mgetting
to.
MR. SCHWARTZ: The PRWVP was devel oped as a
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single master plan by a single developer. It was
approved. Then they sold off parts to other

devel opers. Each part, each part, conplenented the
other parts. So you can't later come along and take
out one part. That's the parcel as a whole doctrine.
You can't do that.

Let's say an analogy is to a machine. You've
got a machine that's running fine. |It's got all its
parts. You take a part of the machine out. You expect
the machine to run. No. Each part conpl enents the
other parts. That's kind of a good anal ogy for the
parcel as a whol e doctrine.

And the courts are very clear on this,

Your Honor. \WWile we're on -- you know, | keep
getting -- | think the Court had a good question that
| eads me to ny discussion of the ripeness doctrine,

THE COURT: At least |'m asking decent
questions. (Go ahead.

MR, SCHWARTZ: |'ve got limted tinme here.

THE COURT: Take your tine.

MR. SCHWARTZ: Tab 14 is the Kelly case.

THE COURT: |'mfollowi ng you, sir.

MR. SCHWARTZ: This is the Nevada Suprene
Court saying this is a parcel as a whole case. This is

a segnmentation case. Kelly devel ops, buys property,
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subdivides it in 39 lots. Builds on 32. Says, hey,
you have to let nme build on the other 7. Nevada
Supreme Court says, no way. You've segnented the
property. You've had substantial devel opnment on the
parcel as a whole. You don't have the right to build
on the 7 lots.

The Kelly case al so says on page 6 of the
opinion |I've cited to the Court on tab 14 top left --

THE COURT: This is in Kelly, for the record?

MR. SCHWARTZ: Yes, Kelly v. Tahoe Regi onal
Plan. 109, page 6. Kelly there says what the test for
atakingis. And I'mgoing to talk about three cases,
the State v. Eighth Judicial District case, the
Boul der City case, and the Kelly case. These are the
Nevada Suprene Court cases that said that a taking for
a use, a regulation of use type taking, not a Sisolak
taking. That's a physical taking. A regulation of use
taking, like the devel oper has alleged inits first two
causes of action, the test is you have to deny all
econom cal |y beneficial use of the |and.

And the Court there found it did not deny al
beneficial or economically productive use of the 7 lots
because you got devel opment of the 32 lots. And you'l
notice in the developer's presentation of what they say

is the law in the case, they scrupulously avoid these
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three cases, which are directly on point. That's the
test for a taking for a regulation of use, excessive

regul ati on of use, in Nevada, as well as every other

court in the country.

They don't cite that. |Instead they say that
they have this constitutional right conferred by zoning
to build whatever they want. That's not the takings
test. They have no such right. But even if they did,
It wouldn't be a taking because a taking has got to be
a W peout or a near w peout or interference with
I nvest ment - backed expectati ons.

Why aren't they noving for sunmary judgmnent
on their Penn Central case? Begs the question. One of
the factors in the Penn Central claimis the governnment
has to interfere with your investnent-backed
expectations. In other words, the takings lawis
really designed for the situation like you have in the
Lucas case. Wiere you buy property that's where a
certain use is permtted. Let's say it's residential
use. Not this case, of course, because residential use
was not permitted. But you buy property where
residential use is permtted by the general plan, by
zoning. And then the governnent changes the | aw.

Nope, you can't use it for residential. You can't use

it for anything. That's the Lucas case. Court there
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said, that's a taking. That's a taking.
W don't have that case here. This isn't the

case where the City changed the law. The Gty declined
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to change the law. They're under no obligation to
change the law. This was part of the Peccol e Ranch
master plan, and they were under no obligation to do
it. And, in fact, they did change the law to allow

substanti al devel opment of the Badl ands.

So the Kelly case is directly on point. And

t he | andowner has not even attenpted to refute that
case.

Your Honor, I'd like to --

THE COURT: And tell ne, what do | do with
this language fromKelly? And this would be on, |
guess, |ooking here at the cite, 648. This is where
the court said, "The court, however, did point out
these situations where regul atory actions are
conpensabl e wi t hout case specific inquiry and to the

public interest advanced in support of their

restraints. One, regulations that conpel the property

owner to suffer physical invasion of his property no

matter how mnute the intrusion and no matter how

wei ghty the public purpose behind it. And, two, where

regul ati ons denied all econom cally beneficial or

productive use of the land."
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And so do I -- I'"mjust asking questions
here. Do | consider that second point that was raised
by the Nevada Suprenme Court, where it says, "where
regul ati ons denied all econom cally beneficial or
productive use of the [and"?

MR, SCHWARTZ: You absolutely do. | think,
Your Honor, you hit on -- that's the test for a taking.

Now, what | want to do here is | want to
explain this takings test and howit fits in wth this
case. |I'mgoing to give the Court just advanced
notice. The Sisolak case the devel oper relies on --
they came Sisol ak says everything and anything. The
Sisolak is a physical taking case. And the passage the
Court just read fromKelly citing the Lucas case, Kelly
and Lucas di stingui sh between physical takings and
regul ati ons of use. Regulations of the owner's use has
to be a wipeout or interference with investnent-backed
expectations. A physical takings case has to be a
government |aw that denies the owner the ability to
exclude others. In other words, it allows people, it
al l ows planes or people, to physically invade the |and.
That's a physical takings case.

So Sisol ak does not apply to the
devel oper's -- what the devel oper calls -- the

devel oper's regul ation of use clains for denial of a
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permt. Physical takings have nothing to do with
denial of a permt.

THE COURT: Here's a question | have on that.
What about the statement of the nenbers of the
city council as it relates to this is public court,
We're making this public spaces. [|'mjust paraphrasing
it, but I think there's sone of that in the record
right now |s that a physical taking?

MR. SCHWARTZ: Absolutely not. There's a
claimthat a nenber of the city council told people
they could trespass on the Badlands. That's not the
GCty. That doesn't bind the City. They can say
what ever they want. That's not the Gty's official
policy. And what we're dealing with hereis -- it has
to --

THE COURT: Here's ny question. Trust ne, |
don't want to cut you off, but in many respects,
ultimately, doesn't the city council determ ne what the
ultimate policy will be of the Gty as it pertains to
| and usage and the |ike?

MR. SCHWARTZ: Yes, it is.

THE COURT: (Ckay.

MR, SCHWARTZ: And so the Court should
concern this case, all of that evidence that

M. Leavitt spent hours on about the politics of this
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situation, who said what and who did what and

di sparagi ng remarks about his client and individual
city council menbers saying this or that, | think this
or that, and the Gty staff saying this to the

devel oper and saying that to the devel oper and the Gty
attorney, none of that is at all relevant in this case,
Your Honor. Because the only thing that counts is the
law. And the law is nmade by a majority vote of the
city council. And that's the only thing that can
affect the owner's use of the property or legally
authorize the public to go on. It's got to be a |aw

THE COURT: | agree. But how did the
city council vote in this case?

MR, SCHWARTZ: It voted to deny a permt
application; okay. So that has to fit within a takings
test. And | want to explain that to the Court; okay.

1922. Pennsylvania Coal v. May, the first
regul atory takings case. So we have this takings
clause in the Fifth Arendnent of the U S. Constitution.
The U.S. Suprene Court said for the first tinme, if you
deny the coal conpany the right to use this coal in
order to require it to hold up the surface of the | and,
that coul d be the functional equivalent of a direct
condemation. Up to that point, the takings |laws only

nmeant em nent dommin, direct condemmati on.
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