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Attorneys for Plaintiff Landowners
DISTRICT COURT
CLARK COUNTY, NEVADA
180 LAND CO., LLC, a Nevada limited liability
company, FORE STARS, LTD., DOE INDIVIDUALS,
ROE CORPORATIONS I through X, and ROE
LIMITED LIABILITY COMPANIES I through X,

Plaintiffs,

)

)

)

)

)

) APPENDIX OF EXHIBITS IN

) SUPPORT OF PLAINTIFF

) LANDOWNERS’ MOTION TO
CITY OF LAS VEGAS, political subdivision of the ) DETERMINE TAKE AND FOR

)

)

)

)

)

)

)

)

VS.

State of Nevada, ROE government entities [
through X, ROE CORPORATIONS I through X,
ROE INDIVIDUALS I through X, ROE LIMITED
LIABILITY COMPANIES I through X, ROE
quasi-governmental entities I through X,

Defendants.

Plaintiff Landowners hereby submit this Appendix of Exhibits in Support of Their

Motion to Determine Take and for Summary Judgment on the First, Third and Fourth Claims for

CASE NO.:
DEPT. NO.:

SUMMARY JUDGMENT ON
THE FIRST, THIRD AND
FOURTH CLAIMS FOR RELIEF

VOLUME 7

Electronically Filed
3/26/2021 3:11 PM
Steven D. Grierson

CLERK OF THE COU

A-17-758528-]
XVI

Relief.
Exhibit Description Vol. No. Bates No.
No.
1 Findings of Fact and Conclusions of Law 000001-000005
Regarding Plaintiff Landowners’ Motion to
Determine “Property Interest”
2 Map 1 of 250 Acre Land 000006
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Map 2 of 250 Acre Land

000007

Notice of Related Cases

000008-000012

April 15, 1981 City Commission Minutes

000013-000050

December 20, 1984 City of Las Vegas Planning
Commission hearing on General Plan Update

000051-000151

Findings of Fact and Conclusions of Law
Regarding Plaintiffs’ Motion for New Trial,
Motion to Alter or Amend and/or Reconsider the
Findings of Fact and Conclusions of Law, Motion
to Stay Pending Nevada Supreme Court
Directives

000152-000164

ORDER GRANTING the Landowners’
Countermotion to Amend/Supplement the
Pleadings; DENYING the Landowners’
Countermotion for Judicial Determination of
Liability on the Landowners’ Inverse
Condemnation Claims

000165-000188

City’s Opposition to Motion to Determine
“Property Interest”

000189-000216

10

City of Las Vegas’ Motion for Judgment on the
Pleadings on Developer’s Inverse Condemnation
Claims

000217-000230

11

Petition for Writ of Mandamus, or in the
Alternative, Writ of Prohibition

000231-000282

12

Supreme Court Order Denying Petition for Writ of
Mandamus or Prohibition

000283-000284

13

Supreme Court Order Denying Rehearing

000285-000286

14

Supreme Court Order Denying En Banc
Reconsideration

000287-000288

15

Motion to Dismiss Complaint for Declaratory and
Injunctive Relief and in Inverse Condemnation,
Fore Stars, Ltd. Seventy Acres, LLC v. City of Las
Vegas, et al., Case No. A-18-773268-C

000289-000308

16

City’s Sur Reply Memorandum of Points and
Authorities in Support of Motion to Dismiss
Complaint for Declaratory and Injunctive Relief
and Inverse Condemnation, Fore Stars, Ltd.
Seventy Acres, LLC v. City of Las Vegas, et al.,
Case No. A-18-773268-C

000309-000319
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17

City’s Proposed Findings of Fact and Conclusion
of Law Granting City’s Motion to Dismiss
Complaint, Fore Stars, Ltd. Seventy Acres, LLC v.
City of Las Vegas, et al., Case No. A-18-773268-
C

000320-000340

18

Order Denying City of Las Vegas’ Motion to
Dismiss, Fore Stars, Ltd. Seventy Acres, LLC v.
City of Las Vegas, et al., Case No. A-18-773268-
C

000341-000350

19

City of Las Vegas’ Motion to Dismiss, /80 Land
Co., LLCv. City of Las Vegas, et al., Case No. A-
18-775804-J)

000351-000378

20

2.15.19 Minute Order re City’s Motion to Dismiss

000379

21

Respondents’ Answer Brief, Supreme Court Case
No. 75481

000380-000449

22

Order Granting Plaintiffs’ Petition for Judicial
Review, Jack B. Binion, et al vs. The City of Las
Vegas, Case No. A-17-752344-]

000450-000463

23

Supreme Court Order of Reversal

000464-000470

24

Supreme Court Order Denying Rehearing

000471-000472

25

Supreme Court Order Denying En Banc
Reconsideration

000473-000475

26

Findings of Fact, Conclusions of Law and
Judgment Granting Defendants Fore Stars, Ltd.,
180 Land Co LLC, Seventy Acres LLC, EHB
Companies LLC, Yohan Lowie, Vickie Dehart
and Frank Pankratz’s NRCP 12(b)(5) Motion to
Dismiss Plaintiffs” Amended Complaint

000476-000500

27

Notice of Entry of Findings of Fact, Conclusions
of Law, Final Order of Judgment, Robert Peccole,
et al v. Peccole Nevada Corporation, et al., Case
No. A-16-739654-C

000501-000545

28

Supreme Court Order of Affirmance

000546-000550

29

Supreme Court Order Denying Rehearing

000551-000553

30

November 1, 2016 Badlands Homeowners
Meeting Transcript

000554-000562

31

June 13, 2017 Planning Commission Meeting
Verbatim Transcript

000563-000566

32

Notice of Entry of Findings of Fact and
Conclusions of Law Granting City of Las Vegas’
Motion for Summary Judgment, /80 Land Co.
LLC, et al v. City of Las Vegas, Case No. A-18-
780184-C

000567-000604
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33 June 21, 2017 City Council Meeting Combined 000605-000732
Verbatim Transcript
34 Declaration of Yohan Lowie 000733-000739
35 Declaration of Yohan Lowie in Support of 000740-000741
Plaintiff Landowners’ Motion for New Trial and
Amend Related to: Judge Herndon’s Findings of
Fact and Conclusion of Law Granting City of Las
Vegas’ Motion for Summary Judgment, Entered
on December 30, 2020
36 Master Declaration of Covenants, Conditions 000742-000894
Restrictions and Easements for Queensridge
37 Queensridge Master Planned Community 000895-000896
Standards - Section C (Custom Lot Design
Guidelines)
38 Custom Lots at Queensridge Purchase Agreement, 000897-000907
Earnest Money Receipt and Escrow Instructions
39 Public Offering Statement for Queensridge North 000908-000915
(Custom Lots)
40 Deposition of Yohan Lowie, In the Matter of 000916-000970
Binion v. Fore Stars
41 The City of Las Vegas’ Response to Requests for 000971-000987
Production of Documents, Set One
42 Respondent City of Las Vegas’ Answering Brief, 000988-001018
Jack B. Binion, et al v. The City of Las Vegas, et
al., Case No. 17-752344-]
43 Ordinance No. 5353 001019-001100
44 Original Grant, Bargain and Sale Deed 001101-001105
45 May 23, 2016 Par 4 Golf Management, Inc.’s 001106-001107
letter to Fore Stars, Ltd. re Termination of Lease
46 December 1, 2016 Elite Golf Management letter 001108
to Mr. Yohan Lowie re: Badlands Golf Club
47 October 30, 2018 Deposition of Keith Flatt, Fore 001109-001159
Stars, Ltd. v. Allen G. Nel, Case No. A-16-
748359-C
48 Declaration of Christopher L. Kaempfer 001160-001163
49 Clark County Real Property Tax Values 001164-001179
50 Clark County Tax Assessor’s Property Account 001180-001181
Inquiry - Summary Screen
51 Assessor’s Summary of Taxable Values 001182-001183
52 State Board of Equalization Assessor Valuation 001184-001189
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53 June 21, 2017 City Council Meeting Combined 001190-001317
Verbatim Transcript

54 August 2, 2017 City Council Meeting Combined 001318-001472
Verbatim Transcript

55 City Required Concessions signed by Yohan 001473
Lowie

56 Badlands Development Agreement CLV 001474-001521
Comments

57 Development Agreement for the Two Fifty, 001522-001529
Section Four, Maintenance of the Community

58 Development Agreement for the Two Fifty 001530-001584

59 The Two Fifty Design Guidelines, Development 001585-001597
Standards and Uses

60 The Two Fifty Development Agreement’s 001598
Executive Summary

61 Development Agreement for the Forest at 001599-002246
Queensridge and Orchestra Village at
Queensridge

62 Department of Planning Statement of Financial 002247-002267
Interest

63 December 27, 2016 Justification Letter for 002268-002270
General Plan Amendment of Parcel No. 138-31-
702-002 from Yohan Lowie to Tom Perrigo

64 Department of Planning Statement of Financial 002271-002273
Interest

65 January 1, 2017 Revised Justification letter for 002274-002275
Waiver on 34.07 Acre Portion of Parcel No. 138-
31-702-002 to Tom Perrigo from Yohan Lowie

66 Department of Planning Statement of Financial 002276-002279
Interest

67 Department of Planning Statement of Financial 002280-002290
Interest

68 Site Plan for Site Development Review, Parcel 1 002291-002306
@ the 180, a portion of APN 138-31-702-002

69 December 12, 2016 Revised Justification Letter 002307-002308
for Tentative Map and Site Development Plan
Review on 61 Lot Subdivision to Tom Perrigo
from Yohan Lowie

70 Custom Lots at Queensridge North Purchase 002309-002501

Agreement, Earnest Money Receipt and Escrow
Instructions
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71 Location and Aerial Maps 002502-002503

72 City Photos of Southeast Corner of Alta Drive and 002504-002512
Hualapai Way

73 February 14, 2017 Planning Commission Staff 002513-002538
Recommendations

74 June 21, 2017 Planning Commission Staff 002539-002565
Recommendations

75 February 14, 2017 Planning Commission Meeting 002566-002645
Verbatim Transcript

76 June 21, 2017 Minute re: City Council Meeting 002646-002651

77 June 21, 2017 City Council Staff 002652-002677
Recommendations

78 August 2, 2017 City Council Agenda Summary 002678-002680
Page

79 Department of Planning Statement of Financial 002681-002703
Interest

80 Bill No. 2017-22 002704-002706

81 Development Agreement for the Two Fifty 002707-002755

82 Addendum to the Development Agreement for the 002756
Two Fifty

83 The Two Fifty Design Guidelines, Development 002757-002772
Standards and Permitted Uses

84 May 22, 2017 Justification letter for Development 002773-002774
Agreement of The Two Fifty, from Yohan Lowie
to Tom Perrigo

85 Aerial Map of Subject Property 002775-002776

86 June 21, 2017 emails between LuAnn D. Holmes 002777-002782
and City Clerk Deputies

87 Flood Damage Control 002783-002809

88 June 28, 2016 Reasons for Access Points off 002810-002815
Hualapai Way and Rampart Blvd. letter from
Mark Colloton, Architect, to Victor Balanos

89 August 24, 2017 Access Denial letter from City of 002816
Las Vegas to Vickie Dehart

90 19.16.100 Site Development Plan Review 002817-002821

91 8.10.17 Application for Walls, Fences, or 002822-002829
Retaining Walls

92 August 24, 2017 City of Las Vegas Building 002830

Permit Fence Denial letter

Page 6 of 11
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93

June 28, 2017 City of Las Vegas letter to Yohan
Lowie Re Abeyance Item - TMP-68482 -
Tentative Map - Public Hearing City Council
Meeting of June 21, 2017

002831-002834

94

Declaration of Vickie Dehart, Jack B. Binion, et
al. v. Fore Stars, Ltd., Case No. A-15-729053-B

002835-002837

95

Supreme Court Order of Affirmance, David
Johnson, et al. v. McCarran International Airport,
et al., Case No. 53677

002838-002845

96

De Facto Taking Case Law From State and
Federal Jurisdictions

002846-002848

97

Department of Planning Application/Petition
Form

002849-002986

98

11.30.17 letter to City of Las Vegas Re: 180 Land
Co LLC ("Applicant"t - Justification Letter for
General Plan Amendment [SUBMITTED
UNDER PROTEST] to Assessor's Parcel
("APN(st") 138-31-601-008, 138-31- 702-003,
138-31-702-004 (consisting of 132.92 acres
collectively "Property"t - from PR-OS

(Park, Recreation and Open Space) to ML
(Medium Low Density Residential) as part of
applications under PRJ-11990, PRJ-11991, and
PRJ-71992

002987-002989

99

January 9, 2018 City Council Staff
Recommendations

002990-003001

100

Item #44 - Staff Report for SDR-72005 [PRJ-
71990] - amended condition #6 (renumbered to #7
with added condition)

003002

101

January 9, 2018 WVR-72007 Staff
Recommendations

003003-003027

102

January 9, 2018 WVR-72004, SDR-72005 Staff
Recommendations

003028-003051

103

January 9, 2018 WVR-72010 Staff
Recommendations

003052-003074

104

February 21, 2018 City Council Meeting
Verbatim Transcript

003075-003108

105

May 17, 2018 City of Las Vegas Letter re
Abeyance - TMP-72012 [PRJ-71992] - Tentative
Map Related to WVR-72010 and SDR-72011

003109-003118

106

May 16, 2018 Council Meeting Verbatim
Transcript

003119-003192

107

Bill No. 2018-5, Ordinance 6617

003193-003201

Page 7 of 11
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108 Bill No. 2018-24, Ordinance 6650 9 003202-003217

109 November 7, 2018 City Council Meeting 9 003218-003363
Verbatim Transcript

110 October 15, 2018 Recommending Committee 9 003364-003392
Meeting Verbatim Transcript

111 October 15, 2018 Kaempfer Crowell Letter re: 10 003393-003590
Proposed Bill No. 2018-24 (part 1 of 2)

112 October 15, 2018 Kaempfer Crowell Letter re: 11 003591-003843
Proposed Bill No. 2018-24 (part 2 of 2)

113 July 17,2018 Hutchison & Steffen letter re 11 003844-003846
Agenda Item Number 86 to Las Vegas City
Attorney

114 5.16.18 City Council Meeting Verbatim 11 003847-003867
Transcript

115 5.14.18 Bill No. 2018-5, Councilwoman Fiore 11 003868-003873
Opening Statement

116 May 14, 2018 Recommending Committee 11 003874-003913
Meeting Verbatim Transcript

117 August 13, 2018 Meeting Minutes 11 003914-003919

118 November 7, 2018 transcript In the Matter of Las 12 003920-004153
Vegas City Council Meeting, Agenda Item 50,
Bill No. 2018-24

119 September 4, 2018 Recommending Committee 12 004154-004219
Meeting Verbatim Transcript

120 State of Nevada State Board of Equalization 12 004220-004224
Notice of Decision, In the Matter of Fore Star
Ltd., et al.

121 August 29, 2018 Bob Coffin email re Recommend 12 004225
and Vote for Ordinance Bill 2108-24

122 April 6,2017 Email between Terry Murphy and 12 004226-004233
Bob Coffin

123 March 27, 2017 letter from City of Las Vegas to 12 004234-004235
Todd S. Polikoff

124 February 14, 2017 Planning Commission Meeting 12 004236-004237
Verbatim Transcript

125 Steve Seroka Campaign letter 12 004238-004243

126 Coffin Facebook Posts 12 004244-004245

127 September 17, 2018 Coffin text messages 12 004246-004257

128 September 26, 2018 email to Steve Seroka re: 12 004258

meeting with Craig Billings
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129 Letter to Mr. Peter Lowenstein re: City’s 12 004259-004261
Justification

130 August 30, 2018 email between City Employees 12 004262-004270

131 Februaryl5, 2017 City Council Meeting Verbatim 12 004271-004398
Transcript

132 May 14, 2018 Councilman Fiore Opening 12 004399-004404
Statement

133 Map of Peccole Ranch Conceptual Master Plan 12 004405
(PRCMP)

134 December 30, 2014 letter to Frank Pankratz re: 12 004406
zoning verification

135 May 16, 2018 City Council Meeting Verbatim 13 004407-004480
Transcript

136 June 21, 2018 Transcription of Recorded 13 004481-004554
Homeowners Association Meeting

137 Pictures of recreational use by the public of the 13 004555-004559
Subject Property

138 Appellees’ Opposition Brief and Cross-Brief, Del 13 004560-004575
Monte Dunes at Monterey, Ltd., et al. v. City of
Monterey

139 Respondent City of Las Vegas’ Answering Brief, 13 004576-004578
Binion, et al. v. City of Las Vegas, et al.

140 Grant, Bargain and Sale Deed 13 004579-004583

141 City’s Land Use Hierarchy Chart 13 004584

142 August 3, 2017 deposition of Bob Beers, pgs. 31- 13 004585-004587
36 - The Matter of Binion v. Fore Stars

143 November 2, 2016 email between Frank A. 13 004588
Schreck and George West 111

144 January 9, 2018 email between Steven Seroka and 13 004589-004592
Joseph Volmar re: Opioid suit

145 May 2, 2018 email between Forrest Richardson 13 004593-004594
and Steven Seroka re Las Vegas Badlands
Consulting/Proposal

146 November 16, 2017 email between Steven Seroka 13 004595-004597
and Frank Schreck

147 June 20, 2017 representation letter to Councilman 13 004598-004600

Bob Coffin from Jimmerson Law Firm
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148 September 6, 2017, City Council Verbatim 13 004601-004663
Transcript

149 December 17, 2015 LVRIJ Atrticle, Group that 13 004664-04668
includes rich and famous files suit over condo
plans

150 Affidavit of Donald Richards with referenced 14, 15, 004669-004830
pictures attached 16

DATED this 26" day of March, 2021.

LAW OFFICES OF KERMITT L. WATERS

By:_ /s/ Kermitt L. Waters

Kermitt L. Waters, Esq.
Nevada Bar No. 2571
James J. Leavitt, Esq.
Nevada Bar No. 6032

Michael A. Schneider, Esq.

Nevada Bar No. 8887
Autumn L. Waters, Esq.
Nevada Bar No. 8917

Attorneys for Plaintiff Landowners
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and
that on the 26" day of March, 2021, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and correct
copy of the foregoing document(s): APPENDIX OF EXHIBITS IN SUPPORT OF PLAINTIFF
LANDOWNERS’ MOTION TO DETERMINE TAKE AND FOR SUMMARY JUDGMENT
ON THE FIRST, THIRD AND FOURTH CLAIMS FOR RELIEF - VOLUME 7 was made by
electronic means pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time of the electronic

service substituted for the date and place of deposit in the mail and addressed to each of the

following:

MCDONALD CARANO LLP
George F. Ogilvie III

Amanda C. Yen

2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
ayen(@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S OFFICE

Bryan K. Scott, City Attorney
Philip R. Byrnes

Seth T. Floyd

495 S. Main Street, 6™ Floor
Las Vegas, Nevada 89101
pbynes@lasvegasnevada.gov
sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
Itarpey(@smwlaw.com

Is] Evelpn O ashingon

Evelyn Washington, an employee of the
Law Offices of Kermitt L. Waters
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30, 1996, o ook SA0830, o insfoanat 5o, BLE30, snd verectried on Septembar 12, 1506,
in Brok 060812, 25 instanant fo, 01520, ind any amendinents Guorsio.

& " anplicahle Declarstiong’ moass collmively the dMusier Boolaration, e Detlaaion ui
Snnaxoation for Quesnsides Pavost 20 (Quevnevidys Honth Custorn Bois} ad off Reeoedad
Suppionsents! Declanptions which affect the Lot

B, “ansueiation” means Queensidge Quncrs Assoclnion, 3 Weyada moeprofit corpareiion,
formad pussmnt o e grovigions of e Master Lheclsration,
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¥ Pavionut. Frrchaver agocs 1o pay e Purobess Poies fo the Lot ss Tollows:

fariibsd Faranggt Monme Depaosit
Additial Banest Money Deposit (T am
Frosoods Son mpw b (e Loan™)

cash paid by Purchasey by
At oash dos st Dloss of Baorow, s L
FOTAL PUNCHASS FRICE SALE 200,

# nitial Bariest Muney Dupostl, Vi nitied Sernose Morow Dapasit (i shall b deposiied
swith Selbor wpen Huysr's svemtion of Huyads affee 1 prrchase e Lol (i sl iz woms
eefumdnhie, s (0 shail b condited o thr Parsbae Prios 58 dose of Haorow

i Addiviona Fernest Movsy Dinestt, The Addhionat Haenest Miony Deposit (F s shall
7 fa adit i acrove o oo bafore | 2 aiedd il e eryelited 1o the
Pirehass Peive u) choge of Baoray

. Patuvce of Burthuae Frive, The Porchaso Frice, Joss dhe Harna Waney Dopassi, shafl bo
srsvable in tosk b elose of Fearer, 5 3 portion of the tudwwes of i Prrchasy Price shall
sonsiut of proszmds frum s New Loat, prompiiy siter Sellar's ieeepianes of Purchas’s oifer,
Do shall b Pasdheser’s foan applicatios fo & lender o fenders of Parchasar's chivise
{MLander), Yo opuet instanee, shiz Aprecsnt s condifionsd upen, &6 1 condition praceden,
Puehsser's shilir te olitan visiens appenvel o 8 writken commiimsnt foe 8 Now Loan s the
forsns sob Gorils 1 ihe pest somienes, Within fivty (30) days after Selex's suosptante of
Puschaser's offie, Borchheer i shall e Puechasors beat offorty to qualify for anil shtais 5
Wow Lona  peovatling saies or similae foans dn fhe Tas Yegas avn subiinet oaly te wormat
Loat clasing condiviuns, sad (1} shall deliver into Eerow & coiated popy oLaav apptovad
ot eomritment. o the svent Burchaser Tails b sutisfy such eomndaion g donl wiln the
time perinds sposified hersin, thon, snless such proiods are oxended by Saller Is wiiting,
Selur shall e i procnptly b Buvor the Wit Bacnest Moy Dgrsit gt Seliar aid Huyne
sl leawe o Tukiver abBgniioes burmdar,

3 Oiodtop Uostaand Provatian, Treptas ottorwdes peovided fa this Agrezment, Fusehuot snd Seller
gt by pav, sd Heeow Ageed Is suthorized 1 pey, he filiowing smns, and 1o charge the neecinta of Purchaser and
Seilor respootively, w3 fulloves: (8) charge Porchiager Toe (03 il fuss, voste and charges conergtadd with iy New Loan
st by Pusehaver, focluding b vat Kmited 1o deas docwment. proparation sed recauding foms, (v} tho cocenwe oo
vormsily chirged by Beoeow Agont 10 buyes, sad i) other foos, costs, exgeasts ek whargss scomding 1o the
custnmaty prantices of Bacrow Agent; and (8) ekange Suller foe {3} seal progmity tramslior faves, (i) the ensrow foe
svovmally cged by Beovwe Ay o sellie (which Parchaser aokanwiodges may be at s redeeed, "bull ree), (i} the
pruenine for tho Tale Policy desoribed in Section $, (%) i noat of prepasation and recordstion of the Deed, and (v}
ot T, fots, capotes aad elarges scconding i the cuibumary prastices of Bsorow Agsat. Buceow Agent shatl
o bewensn the pacsios, o tho dite oF Do of Breeow, el ancd speitat city and county taws, All asressmenis
atteitniabi o e Lot nd aay oblgations fraposed by the Dot Tortole Cogaervitos Habiat Flan shall be pavible
by Suller 22 oz of Beetone, Al prorsions and sdfusimanis shidt b inade an the basls oF & iy {30 day wont,

. Tosrpws, Purchensr and Seller spree dut the trpnasetion coalzmpiaked w iy Saisernant o el By
ranestusated fhrosph au oot (s "Haerow’} ko be zsabiished wicth Bewdy Thie Compony 34 st &

Suite 110, Las Ve, Nevada 85134, Auetion: Moty Badibar {"Brceow Agont™. Lipom 3:3er’s aconplance pish
defivery of this Agreoment © Bsorow Agent togothr with fhe Barnest Money Deposit, Bsorow ghall be demnol epot,
Tins Agrenment shall constitnte fovviabls wrocow instuctions L Taovow Agont. Esorow withslsam on ov hefere the
Seheduled Closing Dt deszsibed in Seotion Labove, 1T ey caunet cdoss o thi Sxhasfeted Cloging D desta the
Faitureof the PuesSinser to oty poefons is obBaations hereunder, Pashases I e drenred o i dn dolE ander hes
Apresment, wed Seller witl b antithed trrhe memedios seb $sth i Seution 7 heread

5, Tirle snel Filln Pl At the Close of Bsaow, Selioe will cunvey goud sad warkatshle itk 1o the Lol
b o grann, bavgegates ek sale clood (the Doy, i the Soom of the Doed sttacked bureto 55 Adtichuent AN Beat, frée
and ehenr of iy moselary seawshranees other than the Pormitted Buesntions, Agued busch " Poradited Bxecptions”
suoat (o) any exsubrancs ook against i Lot wade by or e behaiof Pueshazer 3t i Close of Bscnow {b) the
Tolliwing desoribed iapoeizinns which may setite a lien bl witich are not then due aud pasabiley 8 propedy taxes,
{32) e Bion of vy supplemntal fases, (i other goscmsapetal epesitions now lvind, o whish way be levisd Inthe
fiatuees, with vespnet e iho Lot snad (i) Hans of governmental and wes-govorumental entiies providing sexsives e the
Lat; () the Apghicable Dacinions Gotach iucluds thove listod on Addendom 1" hasto), () he resarvations i favor
oF Ballor which aes sor fethy b the Disnd; and o} stluber reprictions, soniliong, reservations, rphis, ngdis of way and
coresstz ol roowd, et nehor eeueptions b ide shows en thy Tile Roport other than Blanket Enopbrances, Seliu
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will dieliver $603 f0 this Lt i of Blaket Prowwbrances. For ponposes of dis Agrement, o *Blasias Eacambnses
£ defaed as o Snanerad or waviany cpsanbranos corststing of o deod of o, memspage, inderonon (icinding 2 opien
y vamirach $ 5o or & S agpecenaind) afating wore than one fob wiihde the Ploneed Comminity, The tem © {
Fovnmivaties” specifivadly exciodss, bowever, Bong and suncumbrances (60 eiing o8 2 eeault 2 dy simpogaiion of

e o nasessmens by aad i by tha Apphoabis Declarstion:, A4the Close of Esor

28

st spshongy, amd ) e
Bty will cunea o CLTA D'y slandied somverpge poliny of sitle ingurtace {ihe "Titde Pofiey™ tor be desued by Movad:
i Dompany £ Tite Tomeparg™} o the D soont of the Forchase Prive inswring il woshe Lot i Purchaser sulyset
bl o the Pormitted Beeeprions,

i, Saflee’s Franvosemonis, Seblar fag inaafiod or with Bl priar W the fsmanoe of 8 bullling pasit
B asingle Ponily rosidenes om dhe Lot (the “Hutidlng «';:-m'i"} thi [oftowtag deseriiiad & EmprsopRRats T indsimd ot
Boperveraizts™ woads providing acodss i the Jae, {r‘gez?sm’ wiii wadeeprisd Improvemenis for sty sevr, pateble
s, titeral g and rondwit 3ad wy aad o ofher hepeovanealy coguirerd By te ity of Law Vagis 88 20ndms 1
firatb subsdivigion s approval. AN such sility fraprovanaits we or will b stablbad ou o the Bonedary s of the Lat
prior 1o the Gspanes of the Ruilding Peemit. Puechaser o vesponsiile far eility sonneciions fo Parchaser'y wildatice
aedd Hpr pnaiciag necsssary amngemens with catk of the public utilides o senvice, Pardhaser avknpeiodgee tiad Selle
is wob impeeving the b and has nos apeed 1o Baprove (e Lot fie Puzchaser, sxeept s provided in this Seoion 6
Peacason will S h’.ﬁ'pc!uibkﬂ for Al gradiog and prepurative of e building mard and seksowledpes that Sellorhas
st g box el sy goading of the Lot beyond s prenent eondiion. The exect foeution o electtical ransfirmory,
e vdeants, Teehgosion vaboos and other uttiity voukts tgy vt b o at the tieos this Jlg;i&."‘"t“nt Py abened. Sailer
il sz judgnent tn plueing Bimo toms, bt will not br rospossitd i e ap o focmtion dereof iz
objritienabis w Fi nr, Fowghosse ackmowioifzos and agroes Uit oxespt 5 sy tihorwise b proviid bn e
Appheatle Declarsiien, Porciser shall be pespouilie for the vpalr of teplscsment, as neoesgary, any sownlbs
Langlseaping aid trons Mstalled by Seller which sre donsssed o destenyed a5 8 ot of'e wetbon peafovised by
Frrshaser, The ity of Las Vagns, the Las Venas Valley Watr Liistrict, and Novada Povwer Canspany will ehargs fees
fr sovewr, wmise 2nd sbreuiesd systvens and other rusdolpal Bafproverents @ o cendition w peviiiey WTlEes of
issasange of 2 Hnilding Pormit thehas These chorges, podd a:ly staxar vhavges lovicd by the City, the YWater Distoe
o the Powst Cotnpury, s the regs §'n§]ity of Tomehager, mot Suller, inels -.iu‘\s', th mapacive comsction dmrga payable
ta st Las Vopas Yalfey Water i)s wivn Any otler sech fess which sre ssutred 1o Y paid 22 or pnoe to i Close of
Baerew will be colietnd by Bovrow Agom. S Faoohasur.

1, Dofault b Pocchuger By plecing el initials e, Sﬂﬂq—ﬁ_ ) } saied 1“,:1«-" f"h n%__' 3
agree that & wondd be Irapractived o exteseely diffieult o fix aomal & -Elnr i sasoof
Prchase®s failone bo eomplele the ;‘u’m.ﬁ‘m 1*' the i.s,l dt't t“""a%ham 3 sivh\.... !"z:r :ase; s:hfi m‘" r fuaritdse agres
theat Lhe Hoaanest Maopey Bepagit 5 i b el of
Preghaserts dafanlt, b 1 evany of s,ﬁmlr ;3} I'a:rcimx ar, ‘Si: e a}: 15! b ss: §!E§'»:<E I m» - ha‘rwi Veney Dap
Raridsted disnegss mad Hemrow Agon? shalk debver maed fids 2o Selbor wo arflon ncsiee te Hsavow Agaat §
Sebier apestiing the rabuee of Porckaswy dofinfe, Soch dishursenout by Ssorow Agont o Feline of G Barses M;
Creposic shall comstitie Bollern cuvhaaive romedy Dermdo foe v defarly of Pusshaie,

L Warssaiing, Povhasr boestey o
il vedy g G Ay earniaties, pren
autiag o elnimiig 3o vl on belulf et ‘;e!\e..

Smewindies sad roprrsonts sad warnn s w0 Seiler fhat F
antees, sdyErtisoments or rwr wsenlaions pade by g\.l[z,i o YO
aaprasshy nearagied 1o Beetinn 8 of this Agrasimeny, Darchaser
wgraeg ihal the E,x shinll e o nnci 1o P ey Tey iy wlition s Seller pekes s remrasentations o
swarntiies sl iy hied whetsonver ns b the L, s sondition or any oiher aspest theread, e hiding, withau? Reaibation,
e okt o Yazent physical pondiios or sapeed ol the Lot < te peoaenes of hasslons ar copelated matorishs o iy
L ar sy offor ety eondition reaing o the Lot Hesept os ther wign wepreregly provided by Seetlon § sl
Pupthaser bahy waives s and alf claime sgstest Solie «* anding the wondition of thy Lot Pesohaser bersby
acknowelsdnes and Agreos thit by soesgting the Rhed 1o tho Lot {3y Purchaser or s agents have cxarmingd 3 sad g
satiafied with thn Lok, the boosdurios of i Lot the sol comtfion of she Lot, piy existing veasmunis effenting e Len,
vty gvalfshatity, and a1l logs, .:rmmc.*s reptalions, paralied uses and aftar matlers refubing o the Lok (b
Parihaser in wospking s Lot i 618 Ve 5" condition snd continning that the sane ig saiefeatory for e tes and
purpeses intandad by Fovehesey (i3 Burchacne 33 peknowledging that Aetior has not mady, does wovnake, aud has net
sutlorizedd pneme gige to mpke 2 Ay m;:s\*wmaz&m ovwammansy 35 (0 (B pas, preeent ov dtyie condition oF use of the
o {0 Prarshaser is ess umm{; all sishis regerding the Lot Belfer and Purclisser sekoowledge and spros tha the teans
andd eonditions of thix Seetics § conserning the condition of the Lot sl srvivs ind s i st sflec the Clese
of Baorpw

i, Sty Seveims. Furchaser andtistods et Seller maken 8o reprosenistinng o warmndes of iny
waid, cwseps I thoso oy i ,ﬂ:: 1 i wabiiog Bk, es o wielher 07 DL any & .:‘,cm‘ii}' prigsonel o gery
hoprovided or retained iy the Lob Suferagrees o provide o Gmitd suress catry pate st the Al Bouboy s e.-nrmu,,
$125 Phamsort Cromvmity, Puoraser vodexslands Caet the dicizion of whethes te provide soutify servives aadthe i

ity pervices to be provided is the rapersifiifity of e Asseelion,

g wd
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10, Sl Condision. Soifs and poatcebnieal sosnuiitinns vary thraghout Bouther Nonda, Sotks aie ofter
expansive o composed ol s satuals of ockoand may msi o difforiuy mennars lo varions stiocturs! Josds
Although alt lofzin the Plaoned Somuty hive been tangh sraded and oompacted, Belter mudors a0 roprosentation of
wartaty as 1 the stleguacy oF tha soff condition fiy huprovemsnis otter s thosa conshusied (of cosiad i b
conyereand) by Solfer. Parchuwss sl engags the swvices of e qualified cosretor end poatschaioat engdaser fov e
fstaliition of auy improvemans (aehdug, without Fialtaion, wviming ponts), to engss approgrinie dusten dnd
emsmntion semhods, nchdng propes dalnage s stebifization e, D B Effeing geoiogs ondiiony, desim
srebodts e vy Bot boation o fneation, SsHer s Purchisor aimswispe and wgres ik the wenes and conditions
of this Soetices 1 oucerning W sodl sonditfon shalhsurvive aod rémsia te2ffe sftey the Oluse of Bston,

it Assogition Besy Purchas sokoowedges sl andersiunds thal He Lo bedog purchased i Inonet
& ths Pnaned Crmmsmmity ken &g “Chesmsy e gl s subjon o the Appliceile Dhalarsdions, S owne of iha fof,
Pirschitsns et by anisaber of the Assochfion, Purchasee wadeesionds s sgrees that Prarchaey st il be vaupcasibie
for paysnent o fhe Assnristion of # Assvesneis Imponsd by e Apphiable Declirations, swhtinh faefide the Aumial
Asseszrants, I sy, Asossests T the Cieceidgs Norilk Special Benafils Arsa, Spesied Danetits Arca Asassinonis
for tite Dirient Bopross Sreeld Bepeths Aves, ond ony oiby Asasssinents bepased by ths Applisgble Devlare
{eulicetively "Axsossmonts™) The coniapd el amopt ol e Asgeasments ::g}pkie:ﬁl;.‘:n the Lot on the dete of
exvontion of thiy Agvewent & iatmeepbiaal gt oS00 B Yol
EIRE ... Yyermonth, Fuihser ags la pay #l Cluss of Bsvrow the v g7 moeathdy natatisunss of the
AeSeanmeats, T st of Purissers Assessoents wiy iuesaase i sullsoge! Yaars i provided in the Applizaile
Procluesiions and any siseducats horso,

i3 Teongetinn, Forehaser achuowdedges Gal, poy fo signing this Sgrecrsm, P v condueied 1
gninnal, on-thiJot fsspechon of the Lat.: Following axceh inapaction, Furchesey exeruted Ui Affirstion Fone sitached
Sertes 3y Atbachement SRY Purcheser ropressits aned wairants that it hes bren ghvis s wdoduate appocitity B
investigate, nspest nd Breoms Terailine widd 2l wspodts and soraponesats of the Lot sud-the Biuned Comemanity, el
e surrounding wed seachy arses, neighborkinods, servicss and feilitios. Parchasey furher repersanls Bat 1 is selving
sotedy on snch investipation and Thasaion, snd hat s wol iying o aay wirranties, proadses, guarsnloes o
representations by Deller or awyoaswting or ehfiving 0 ams on brha)f of Seller (inctuding, withont Bmitation, Scllurs
smatfee egrats and reprasentaives), Purehoser fepresonty 1 i has neithes segeives] no rafied o mdvive of i
fron Seffor, Sotior's subas ypsreatatives or Beerow Agend, and (hat Pechaist has hgan peivleed b rotein logel eoansed,

13, Fuhesds

ehiaser reknowlodies that except Tor tha nforusation eis

ol i Zoning

Tefhsmsation Dhssliaue C'Zowing Tislusre) requived by Nevada Revised Siatutes {NRE™Y Chagter ¥
g ! 5 e, b : 5 I, f ;
hesato 16 Attschment T o the Public Offoring Stalemant fiw Cusensridus (Cusiow Lats) (g 9

Satemontd racied by RS Chageer 136, Sefley hus sade 5o represuntalions or
fieare developmnt of shaes of the Plannzd Commn

warrandis popcenamg 0k of
ar the surroraadiog s or nesrhy propenty,

14, g:gmm;ummz{gg,mmww@ Purseast 1o e Towesiate Land Saltes Full Discloses
At 42URCE, $3 1701 - 1702, ud the sogvintions proslpnend thermusder, Sailor eoventnts fo Tuthase ihat te
Finishad Lot Tmprivements (defined i Soction & of this Sgrosvnsaly shall T copgedised priov to fhe S ofa
Fubidtag Perads for the Lot; providid, horever, thas the vtvenants o Seller to complets thes Firishad Lot Improvesems
writhin such pavies of time () may e defvrsd or delaypd s 8 cesult o conditions beyond the contred of Suller,
Tvehialing, witheonk ndtaion, Acts of Goed, strikes, netsteri] sborbas and () ate sonditioned apea gronds ralficlent
1o astabiizl mpassibily of porfomiues vy Novada faw.

1%, Forchaser's, Uongraction of Reskdogs,  Purchesy aknoatedges hat G conslsd
Tmproveronnts (ay dudined hoe Mester Dinelatation} on e Lot axe goveesed By the Baster Pluned Commniy
Sandards apglicable to the Custorms Yols aad asy otfae provisions of the Apphosbls Declarations govamag the
sonstenetion of Tapesvenents ©o the Costom Lots, Busvhaser achowhedges that thie Master Plaamed Convwty
Sramchirds teguire, wanng sther taings, e Tilowing:

EY Thve satrital of prsminary plans and dradngs By larsstdesiiel duailing wels and sl ol
buitdings feoliautively the "Residenos Plans"), aul plars for rocrentional arrnitics, soeh as
swinnnisg gools wd fomis soens, sad Rmdwpleg fwaifretneedy “Landscaging el
Frorsatimmst funenites Mans'y oo beker shae 7 12 swars after efnss of Bsesow

LN The commeneonest of constteticn of the Restdencn {wdixds mrans e campavaaniant ol
visibls work o the Lot within 3 vears stier siose of Heirow,

e o Lats 1 thinogh S, inclusivy, in Blosk A, end Lots & through 21, lehatien, in Block B, of
Foront 20, the tssarn of n Cortifieets of Quzupsney for the Renidonce within 43 yexs witee
Eione of e, ad

AR Natney £, 1593
A LR NGO LR
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& s comsnenoenent of vl for recseativaat amvenities and (bisrivg on b bedore § ot
farche snanss of e Cotifeere of Durupiney awd tho sempletion thersol witds § s
afier the comwenement of such work.

Tha Piirehaser & aine pwase thay the Maswer Plasmed Comsunity Standards prvdo that « Son of 350 poeday yall ke
Tonpased By the Association for Siifwre 10 conply with any alsovedaeilad time periods, The sbove desedbed tie
gt il ot b axtonded by smason of Prrchaser’s sabe of the LoLor by the fatlire of Purchaser i vt any pesvious
ging perind.

1. Purchinrers Richt e Cungel Undess the Purefuscy bag persouatly mspeetad e T, the Parchaser
sy eanesd, by writion wobivy, s Agreement sntil mideizh of the B4 {50 catenmtas Gy olowdng i cavcrtion by
besths Porchaser snd Sebisr

11, PurchaserNot T dssen. Tn visw of the oredit guatifications, porteaaning and other porsomif maters
23 By Seliny i seeapiing 1his Apreereat, prioe 1o the Eloss of Basrow e piglis of Pusehaser hooounder gy
imned, o, rausftnnsd o Bypoiliceabsd Ty Purdhassr volustasly, Bosiuptarily, o fry operation of Yow without
fiver phisining Selfer's writton tonsent, which coasent may ba seihheld s Sotler's seelee hsoluie Jdseratlon.

ik

18, Porcheser’s loteragt By this Agssemont, Purdiner soquiess oo cipht, tithe or ftereet of say Mg
whatsreverto or & om Lok, oo amy pont Srevoot st and unfess @ Breeow bavds prowvided) R shall sueoussfully elos,
it by seread thes sxesp ax Sthorwise peovidhd fa Swotion 14 bavef (Conpleion of Finizhad Lot heprovementsi,
Prrchser's sols remady For any brseh heveof by Seller shadl be aa suion at Isw for aanotary daages aad that
Prerhaser sholi have 1o right fo spoeifie perforrannce of this Agrecwent. Tnon evant and at 5o tae prior o s £l
of Frecow shall ¥oechager hires aoy yight 1 mater vpon i Les S any rawsoe ssliber being se ande] by an
cmployee o sent of the Silee yutess Seltae aod Purchuser fisvs exesited @ epasio Fosnse apnemant Ty aesoss,
Suibafert 1 the Soregoing, Sl chall of Prrabaser'y wijist, shions sennonbly sonsss to the Lot for Purchas’s Hupoction
of the Lot duriug nosmal Brainess 3omrs and subject to such neatonuble samtitions ns Selles sy roquice,

1% Fative Understasding, This Agretwent sevstitiies die eutirs Agresment fmd undpratanding beiwoen
Purcinser and Seller with tespest 1o the pehase of e Lot and wap ant b smessdod, changad, medifiod o
supplomented muozpt By i lastinment in writing signed by both pasties. This Agresnsnt supenmdey pavokes aft
prior writhon and sral anderaundings botwan Puechast el Setfee @itk rospret to the L, including, Put not fimind
10, arey Cstors Homs Lot Ruservstion.

2k Eiertive Date. Bxeeution of this Ageewat by Purchages and by Seller's salos veprosentetive shadl
constinde ity ta oifir by Purchaser o purchinse which with it be Gindmg saless ancopted by Bellat by excoution of
s Agroeront by an ssshorized raexaler of Selier aor Selleds aeovney-in-foct amd deliveend to Preshase or Purshiir's
aennt within ane {1 day after Soller's ateepiaae weiihins fhoa (53 businems dips after the dufe suels offer iy swated by
Purchaser  Faibues of Soller o s sevept shall auremetioatly sovoke Purchasees offer and all fands duposited by
Purehassr with Seller o Solier’s Broker, or Bsermw Agost shali Yo proniptly efeded 1 Puhager. Seilor's sules
seprosemtatives e st maboced fo aeoept ihis ofiiy anfess 40 exaposvired by & reeorded poweeofationney. Revoiph
and depesat of Purchazeds imds by Sulfs sabos vopressatative shall i soustitsle an acceplines of flxis offe by Sallse

21, Privchns Seeevable. Bard of i privdisions of this Apveoresat s dependent sad soversbly, anc
e ety e pastiel avaliiny off sy provison o porsiog hereal st wor alfecs the vatidiy o sufergrebility of asy
ahor preveisias Hersaf

2. Attrmees Pess sad Costy Teany sction, provesding or srhiliration belesen itz partim, whsther
o, aelying ook of This Agreeneat sod wWhether poor e o after fhe Close 0 o, the preties skl pay their own
ey Tous ol arbiation and Cor Coat, CRCORE 0F GERFIIE expegesy povided o this Agerenen,

Pt

3, Misrelianeung Timwe i of Hhe ssmnoe of this Agrevment. ln the cvond of sy conflm betwes the
provisions of this Agesunen 35 xoatsd from tme W them, e e provissens of ey separats oF supplementary ssmaw
wistrpetisisg, the provinons of this Agreement shadl vontral. This Agrecment shisil ba oonstoisd, Enorproted wd
evirmed by the fiver of the Stats of Heveids,

A8, Modifiption aod Waivars, Mowsadnant, weriver of eonplinnes with any provision u condition
Frerent, or cossest pssaaat i shis Agr b shiall Be efftetive unless wvidencod fy an srewanent b writing sipaed by
tho paieties, Thn wniver by Suller of say teonor obligation under this Agrecmont shall uot be vonsmued as & waiver of
any nthar or silsequent o or abligasion nados fhig Agroement,

25, Netivpe, Avy toos, domands ov aher omnmunications given Bererndee shall be lverineg sl
e demed delivered wpon peesonal deliveey or two (23 bustuess days afler they ore oadled with postags propatd, by

repistared o coviified mail, et reosipt coquested, to ths pany ragehving such notior. Purchaser's addess fornotice
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Fawrgrard, Las Vagas, Movsdy ZOIER,

shgnatare £ jiis Agresment, Sefln's addrosy for srotion R

-

f pvenaried oo Of @ot sounstorpanis, cach of Wik
13 9t o wltiols subien togelher shail conatinutd ane and

36, Counterpans This Agseement miy
Indepaplrly ! Boee the same ofiet ay B B teze
e supes Apresthonit,

r3 8 Forther Asianges. Prom tine 10 e, opon resstnshhe yeguest Frows the ol pacty, 2sck o8 the
partias spr o esevute any and st pdditionsl docurnents ¢ W ke sk additions) sctian ax shell be sowsonatdy
nadssaty of approprizie to cariy ok the transaction somtertsdunied by 1his Agesanant.

15, Binding Bt Bensfits. This Apreamont shall o diudingupos il ghial o 1 e Bepedtt of the
pasties vt and tcls respotive feiss, suscansens, xcentors, adaisizswatans wnd grsigns. Motwlibsluding anything
It Appecmat tosthe contrasy, nofhitgy b thin Agrsesent, oxgeosed of e, T ircuded to confer on xay o
gther tha (e patine foreto or thelr respontive Soiey, succysons, exsentors, admsinestraions aad askigns any gl
vereriiny, atligations vy Hobitiies widne oy By reason el this Agroseeat,

i Headings Th beadings B skis Agrerant a0 iitended solely for convrulnca af sofirenes amd shall
L pivan o offoet i the eonstruetion or inferpretetion of thin Agreement.

33, Dealibme Swelpoiy o dis Agreomeni espaesing Dt b b rosd and ol ik proviskan of
i Agrersent s Bas discussed Uiy Agrasinnt with legel vonnsd oF Bing oo ndvised to xad has baes provided the
eppouity 1 distuss Bits Agreati with fepsl countel, The pasties barsto therefore stipiats and gree that the nss
of pnsietion fo e effect ther any antdhiguities wy to be or iy e reselved againgt the destiing party shall aun b
sregloved i he bitorpratation of By Agivssnent ky Py ay gavty agminst anvther,

3. L of Grnder soel Numba Asused In dds Aqeeseass, e manlione, Fonsining or seuter pepder,
e the simperlar o sl menber, shal st be cowsiderail fo ipchade the athers whesevir v nantext 5o hndics

33, Achilvstien. Auv diesuie o clalm wising ender this Agreomont which sanne be sesobyed o the
st ssisbision of the pardes herato shall be detenained by achitession, puraiant she grovigions of Clapter 38 of
the Movadn Recised Stahates. Fash pavty shatl seleed ongashifaay swithie fiftonn (15) days afer denvand For arbitvation,
woud (s S achitestons: g0 enlonted shri] eelect 3 thind arbitraing within Ceitown £ 15} days of fhoi lodtind scleation, Any
drlgion by vy thees arbitraturs shall be binding, The e of arbiration shall b 9218 cqually iy fhe patios, The
sebitration shell b condueted fn Clak Sounty, Nevada,

3. Pachusive Hulndistion. s ageoad thar the Bighth Fusdicial Tigtriot Cours of the Stave of Nevada, i
aued for G Connty of Clark, shall b the sude sod exslusive foram Ror the nesaluion ot wgy dispuses arising smg any
of the partins 10 Sis Agrestnet tat e pot setiled by nebitrating in aceordance willi Soetion 3% hereaf o sre appealed
folfowns suaehitration procssling. The partios jo this Aguwmeiil Sxpny and wpenditionntly confor futisdice
foe e renuingion of any aud #l disputes upon the Bigta Judicis! District Cout of the Staie of Movada, v and for the
Corsy of Clark, Badhs event that any litigation sanmeenced in (oo Fiphsh Surdiclal Distriet Coury of the StaleaiNewvads,
i s for thie Uty of Citack, B properly vemvushie (o 8 Fedoral Comer under the laws of the Utited Sty of Awerics,
swtn semevat stvall e plsce i the Jagal basts for rewoval sty provided, however, thal the pactios 1o this Agtbaim
agrue it e swafides vownes of the Prcharal S St thie resolution of way dispntes shalt by the Tisied S Destria
Cosset for the Eistriet of Mevadis, Benithern Mevade Divizion, el ka Las Veyas, Nevadi

33, Brohers Commision, Ry soperate sppeond, Salir b spreed 1o pay to Orep Gogian 8t

Tpgggention, Ino, § Nvida soepamtion, 8 Close of Pserewe, 3 7eah estate brobar's commission it conhection with
ol the Lot

A8, Fooreer Tnstineiions. The Lollowisg sl conibut i partiss’ el Bsivactions B Dnoaser Agamd

. Seller muthorizes Beorow Agent ty deliv the Serd to Parchaser and record the sawe upea
prgreent 1o Bertw Agem for Selle’s scomunt of e i Purchase Price aod other fom, oo
and eharges shinh Pavhasor is veguind 0 iy Rersunder, and uptit condittos hat Title
Compray fvsuss e Thle Poiicy deseribad in Sextivn § bweof.

I Taneow A b s seponstality S nvesigating of gusvanwelng the status of sy girbags
o, gower, wrigs, tolvphons, gig anidior ofhe utiki bl

. Inspilseste nreating o exiskag soumbinaces, ¥ iy, dutag the padod of s Bseraw ahall
he paid by the Selter, imlasy otherwise apecificsily vepnired hevzin 83 peovgtons shati be
coampute o e basis of a thitty (30) day wonth andd shull bo made ws of Closs of Bxarow.
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Foorow Ageot ssuny i bty &, rod is fovaby relivsd of wy Fshnlify s conpeating
wriths ey persanal priperty selsiolineag b s pant wf this Beovow

Al disharsomants made hrpugh Fevww skalf be mmde S fhe Tomy of » chovks deswn o
Harow Agent’y bank,

Beortey At shall Tonish 1 gy of Bds Agreement, amendusants thereta, dlosing staloments
sl s by documents dopaid o this Breesw @ the Lendes, the sead exiate Ivokess aed
ateneds invedvaed te this trassstion opox B teguess of the Eemder, such brokers of saeh
AR,

Ay pravanted By dipost inte 1his Breeow by either prarty shall sy ol to sleasse
Uesrool and Raseowe Ageat sl not be olligated 1o a0t upor sor disherse agaust sy swh
fsscls it oesidiod By the ek v which G chirk i dlrasvs (hat said chock has slossad It
sreatnt

B he san 0F Htigarion, repsrdiess of B claims being Btigmed o the parties pvotved, the
partios Dieveto agns b lideerdly Roonaw Agent i to fotd Bnerow Agzo harsboss snd o pay
remrabi aouieys’ fes and vouts esurred by Beorone Aguat, pusept 1o thoss instances whers
Feorow Apsnf s boing swed fov prpligence oy boemse it hue failed fo o gy with the
provisions of this Agresment. I the cvedt aauit i fvought by any purtg(os} 1o this Bserow
s which the Esornie Apaut k sumed s 5 pary sad swhich vegehs i 5 jndesraent w Rwor of
he Ersvoer Apsat sodfor agairst 2 paity of principal of any passy hoomdey, e prinaisl o
einnionTs setls) aproe o pay ERCIOW Agent il eody, eapones aud eponible mlomeys’
S sehiigh {2 sy ogang ot Bioar i said suit, the srasunt thonsf o be fined and judiet
10 b sonidened by fhe courd i said st

e B v Fotion g6 s Storow witkdy 157 days afbr Selers acceptance of Puarshaerd
olihe, Feorow Agonds narsey oblizings shlf teoiniosls o Bserow Agenes sofe diseretion ay
s ) docntats, maries, or alhes fems, febd by Bacow Agont shall b retumed 12 13
ity daprsiting e anme, T e event of panealiation of this Hierovw, whather i be ol the
saqunt of e padits or othansise, (i foos sud cherpes due Msseow apent, ineleding
oxperditurss ncuored aadiny paborize], ghatl i borse sgueally by e pawiias Jerets,

Shouli Bsersw Agent, bafues ar after e Choss of Baerey, seeeive or hoonme swire at
conificting domands or i with coapect to thas Basrow o thi rigghis of sov of the parties
Srereia, Gr Say SwERY oF property doposiiod Bussin or affbcted orely, Feeroan Apent shadl ave
iha eight w dlgcontine any oy at Earter nots oo Haoaw &genls part vitil sueh contiv is
resolved to Hevraw Agent's satisfsetion, and Eeerow Agrent Dus thisvight b SOIINENSC
dufend any aetion or grovsedings G the ditermination of such woehict a wrovided n
subsections L aod § beneedl

Time ig ol fr sssoms i ks Agreament 2 cach periy hereto soquizes that the other party
sangly with O nquiresioirs pecessay (O piRse iy Beorow i n comdition to dose 88
provdded in i Agreament; provided, Bowever, it i the Sohudaled Clasing Daie, or sy
sthr compliznes date sposiBed horvdn, falls on & Suwdsy, Sunday op byt holdag, the tine
et e Soths hersin b exionded theowgl the nest fufl bustesres duys To the absonos of wiinien
Girsetion tr the coneany, Vestow Agent s sutheried o Lake any sdnsulsteative siups
neseisiry to aifist the slosing ol this Heprow subsaquest o the dote sot foth herehy

Kither prrty hosrnder olatiming right of cancellation of this Fsernw shafl file weities notive
andl devssndd fov vaticelinton b5 the oifios of Exceow Agont in. writtog and dnluplinae, Bsoow
Agont b, swithin theee {3} business days Selivwag roeoipt of sk written notive, notily he
viaety dguing wihna s saseotlative i1 filed by dopositing a copy of sadid potios dn the United
Sz Sl w1 sech ol paty at the laet edfdrens filed with Bassow Sgent Tosuch
syen, Beorw Agent is suthietzed mnd dirseted (o hold oll monsg wad Ssitunaats i this
Rorrow pesding mutal weitten instructions by the paviies haesto, of 8 $hnsd order by 8 coue
of roepetisat jurinslictios, The parties v sware, howeenr, and expeessly agree el el
that Beey Agent shall Bavy tho ahisolufe right at #s sots disvretion, t il » sult or cowiter
chala I nterpendie wic t ehimin sy osbor froos the tosr serpuiving the clabaals Lo istpepload
sl Biggats i such cowrgdiely soverl clalsy and rights wroongst themssives Is e evont such
cxit o el s Bronght, the paciios heento joimty and svverally agree 1 pey Brorowr Agent ol
souis, ipensr end resonable stivey fors which may oxpiid of i i such interpleader
aetinn, the amsst thoreof 1o bo fned sad judument theraitr to be nmdored by Ger ot i
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Ty retoansd sead dimchaiged Frosts all oBligations 1o Sirtesr peafhon any shaties of obiigations
orerwise Tnpased by i ferns oF ks Bsorow,

3 Dosssents.and Bscloserer Addesdum.  Vhe infwmation reladed in Adidendur 1 to this

Agreement Is tweehy incrporated by this teferns
PFURCHASER: -

Signbao
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Pringed Nase: . aebtacds l!} 1% ?.;"e‘il @
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SELLERS ACCERTANCEOE (HIR DEFER.
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Aooepiad by Ec{ie’«-- E TS v

HEYALRA LEGACY 14, VLT, » Nevads
(il Babilisy company

Y PROCOLE NUVADA ZORPORATIR, &
Havarka corpovalion, Hs bManage

o Ly g vt

LARRY WILLER 25 CBO.

LUKSENT DF BERCROW AGENT:
The undinspnod hureby ngross 1o tooupt s Agreument, ast ae Peerow Sesat under this Apvetssant and b bownd by
i A gesennst, 0 the peruevnes of s dutfes as Bawrgw Sgeat) pevadsd, fowevex, shal e undoripned shalf ive
po btigation, Hobility o7 reapousitility under sny supplomont o arsednent 10 this Agresment, snfews snd vl he
st shiall b arcopsed i wnting of prparad by o unsdersigned.

Eugrow Apeni

Mevada Tite Domeay, 7 Hevpla corporation
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REF

"AS-BUILT"
PECCOLE RANCH

LAND USE DATA
FHASE TWO

COHAMENTS

GF THE 1950 OVERALL CONCEPTUAL MASTER PLAN'S "SINGLE FAMILY'S" 401 ACRRS:

+ 71.6% ACRES WERE BUILT 45 THE DUTLAW'S 9 GOLF HOLES.

= AN ADDITIONAL XOLACRES WERE BUILT A% GOLF COURSE.

IN TURN THE "AS-BUILT'S" 430.7 ACRES INCLUDES:

= XX ACBES THAT ‘'HE 199 DVERALL CONCEPTUAL MASTER PLAN'S HAD REFLECTED AS "GOLF COURSE DRAINAGE"
= XX ACRES THAT THE 1930 OVERALL CONCEFTUAL MASTER FLAW'S HAD REFLECTED AS "COMMERCIAL/OFFICE"

» XX ACRFS THAT THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S HAD REFLECTED AS "RULTI-FAMNY"

OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "MULTI-FAMILY'S" 60 ACRES:

= KX ACRES WERE BUILT A5 SMNGLE-FAMILY

TN TUEN THE "AS-BUILT'S" 47.4 ACRES INCLUDES:

= APPROXIMATELY 5 ACRES IN THE FAIRWAY POIMTE SUBDIVISION THAT CONTAINS &1 MUTI-FAMILY UMITS THAT THE 1590
OVERALL CONCEPTUAL MASTER PLAN HAD REFLECTED AS "COMMERCIAL/OTFFICE"

« APPROXTMATELY 8 ACRES IN TIIE FAIRWAY POINTE SUBDIVISION THAT CONTAINS 78 MULTI-FAMILY UNITS THAT THE 1490
OVERALL CONCEPTUAL MASTER PLAN'S HAD REFLECTED A8 "SINGLE-F AMILY"

» APPROXIMATELY 13 ACRES TITAT TILE 1996 GVERALL CONCEPTUAL MASTER PLAN [LAD REFLECTED AS "RESORT-CASINO" TLIAT
BECAME ONE QUEENSRIDGE PLACE 383 UNIT "MULTI-FAMILY".

OF THE 1990 OVERALL CONCEFTUAL MASTER PLAN'S "COMMERCIAL/OFFICE'S® 1983 ACRES, APPROXIMATELY 47 ACRES PECAME
PART OF THE "AS-BULLT'S" SINGLL-FAMILY'S 430.7 ACRES, SPECIFICALLY 63 ACILS [N THL COMBINED 221 "SINGLE-FAMILY" ANGEL
PARK SUBDIVISION AND THE 29 "SIMGLE-FAMILY" TUSCANY SUBIHVISION; AN APPRONIMATE 5 ACRE PORTION, CONTAIMNING 61
MULTLFAMILY LINITS, OF THE FAIRWAY POINTE MULTI-FAMILY SURNIVISTON, AND A 19 ACRE PORTION CONTAIMTNG 1 "SINGLE-
FAMILY" HOMES TN THE PECCOLE WEST-LOT 12 SUBDIVISION. FURTHERMORE, A THE PORTIOM OF THE 1990 OVERALL CONCEPTUAL
WMASTER IMLAN'S "COMMERCIAL/OFFICE'S" 194.3 ACRES, DNCLUMETD AN APPROXIMATE 15 ACRES WHICH BECAME A MORTHON OF
TIVOL] VILLAGE WHICH 15 MORE THAN "COMMERCIAL/OFFICE'S!, NAMELY IT ALSO INCLUDES 30{ "MULTI-FAMILY" UNITS.

OF THE 1590 OVERALL CONCEPTUAL MASTER PLAN'S "RESCRT-CASTNG'S" 56.0 ACRES, APPROMIMATELY 18 ACRES BECAME PART OF
THE LANMD FOR ONE QUEENSRIDGE PLACE'S 335 MULTI-FAMILY UNITS; W TURN 14 ACRES OF THE OF THE 19290 OVERALL
CONCEPTUAL MASTER PLAN'S "SINGLE-FAMILY'S* 40L ACRES AECALE PART OF THE "AS-BUILT'S" 51.5 ACRE "RESORT-CASINO".

QF THE 19590 OVERALL CONMCEFTUAL MASTER PLAN'S "GOLF COUREE DRAINAGE'S" 211.6 ACRES, ARPROXIMATELY:

= 10 ACRES WAS "DRAINAGE" BECAME PART OF THE "AS-BUIL'S" "COMMERCIAL/OFFICES™ 133.5 ACRES. THE 10 ACRES RAM
THROUGH WHAT HAS REEN DEVELOPED AS TIVDLI VILLAGE AND A PORTICM HAS BEEN DEYELOPED AS 13 "SINGLE-FAMILY"
HOMES IN THE ADJACENT ANGEL PARK “SINGLE-FAMILY" SUBDIVISION. TIIESE APFROXIMATE 10 “DRAINAGE" ACRES VIRTUALLY
DISAPPEARED AS THE LAND WAS INCORPORATED INTO TIVOLI VILLAGR'S DEVELOPEMENT WITH THE DRAINAGE BEING
CONTATNED IN TWO 12X12' CULVERTS WHICH ARE DOWNSTREAM AND HANDLE ALL THE DRANNAGE FROM THE UPSTREAM LAND
ON WHICH THE FORMER BADLANDS GOLF COURSE WAS OPERATED ON.

= XX ACRES ARE INCLUDED M THE "AS-BUILT'S" "SIMOLE-FAMILY" AND) "MULTI-FAMILY" ACREAGES AS THEY WERE DUILT OUT AS
100 "SINGLE-FAMILY" AND 14 "MULTI-FAMILY" WITHTY YARTOUS QUEENSREIDGE SUBDTVISIOHNS.

* XX ACRES BECAME RAMIART AND ALTA "RIGHT-OF-WAY".

* XX ACRES BECAME FART OF BOCA PARK COMMERCLAL.

= XX ACRES BECAME 15 "SINGLE-FAMILY" HOMES IN THE PECCOLE VILLAGE SUBDIVISION, PART OF THE PECCOLE RANCI [KOA.

= XX ACRES ARE WNCLUDED ¥ THE "A5-BUTLT'S" "MULTI-FAMILY'S" 474 ACRES A% THESE XX ACRES BECAME PART OF ONE
QUEENMSRIDGE FLACE'S ACRES THAT ACCOMODATES THE "AS-HUILT'S" 385 ONE QIUEENSRIDGE PLACE'S MULTI-FAMILY UNITS.

= XX ACRFS BECAME PART OF THE "AS-BUTLT"S" "COMMERCIAL/OFFICE'S" 133 .8 ACRES A5 THESE XX ACRESWERE INCLUDED N 51
WILLIAMS COURT OFFCLE COMPLEX.

N TURN:

= 7009 AUKES INCLUDED IN THE 1990 (WERALL COMCEFTUAL MASTER FLAN'S 401 ACRES DESIGNATED AS "SIMGLE-FAMILY® WERE
BUILT QUT AS THE OUTLAW ¢ [IDLES OF GOLF AND ARE TIMUS MCLUDED IN THE “AS-BUILT'S" "GOLF COURSE DRAINAGES" 265.92
ACRES.

+ AN ADDITIONAL XM ACRES OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "SINGLE-FAMILY'S" 401 ACRES IS INCLUDED M
THE "A8-BUTLT'S" “GOLF COURSE DRAMAGE' S" 265.92 ACRES AS WELL AS TIIESE X3 ACRES WLRE BUILT AS GOLEF COURSE.

THE 1990 OYERALL COWCEPTUAL MASTER PLAN'S "RIGHT-OI-WAYS™ §0.4 ACRES [3 SUBSTANTIALLY DIFFERENT LAWD DUE TO THE
"ASBLILT'S" SIGNFICANT MODIFICATION OF THE LAND PLAN WHICH SUBSTANTIALLY RELOCATED ROADWAYS LOCATIONS. TN
FACT 34 SINGLE-FAMILY AND 45 MULTL-FAMILY HOMES ARE LOCATED ON A GOOD PORTIGN OF THE THE {930 OVERALL
CONCEPTUAL MASTER PLAN'S "RIGHT-OF- WAYS" §0.4 ACRES.

THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "ELEMENTARY BCHOOL'S" 13.1 ACRES 15 INCLUDED IN THE "AS.ALILT'S" "SMGELE-
FAMILY" DESIGNATION'S 430.7 ACRES AS IN LIEL OF AN ELEMENTARY SCHODL, 77 5INGLE FAMILY HOMES WERE BUTLT THEREON,
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1990 CONCEPTUAL PLAN
PECCOLE RANCH
LAND USE DATA
PHASE TWO
NET NET
[LAND USE ACREE DENSITY UNITS
Single-Family 401.0 7.0 dwfac 2,807
|Multi-Family B60.0 24.0 dufac 1,440
Commexvial / Cffice 1943 - a
|Reaor-Cagino 56.0 - -
| Golf Course Drainage 216 . -
Right-of-Way a4 - -
Elementory School 13.1 - -
TOTAL on6.4 4.5 dufsc 4,247
Nate; Owverall density based upon all areas excepl R.O.W,
[H
"AS-BUILT™
PECCOLE RANCH
LAND USE DATA
PHASE TWO
i NET NET
LAND USE REFERENCE ACRES DENSITY UNITS
825 single-family . -
Single-Family A 4301 units divided by 430.7 1284 in addlion do S
shown Below
acres = 4.2 dufne
1357 muli-family B .
Multi-Femily B 47.4 #wer units divided by 47,4 26 ‘: ‘dd":’:' 1o MF
acres = 22.3 dwiac Fhawm Below
Commersiol £ Office c 138.3 s,
Resort-Cesino D 52 P
Golf Course Drinage E 265.92 | 4| ':FSE,
Right-of-Way F 511 ol
Elementary School G 08 7T SF
|Sub-total of SF & MF units built-on Acres, nol shown zs Single-Fomily nor Multi-Family 541 &F
Acres on page 18 of ihe 1990 Peccole Ranch overall Conceptunl haster Plan. 811 MF
1,825 51°
TOTAL 236.40 1,057 MIF
* Includes Tivoli's approved trut nol yel built 300 MF units.
** This is One Queensridge Place's 219 built unite plus its 166 approved but et &t buill units.,
*+* A portion of One Queenaridge Mace’s 219 buill ME units lay upod e lond designated in the 1990 Peccole Ranch Conceplml Muster Plan's Goll Course Droinape
Bcrange; a unit count thereal is ol included hers,
**** Nio acreage for Tivoli's MF is included here rs the acreage is oll inctuded in the “Commercial/QMice” line item.
1]
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NRS 278.0233 Actions against agency: Conditions and limitations.

1. Any person who has any right, title or interest in real property, and who has filed with
the appropriate state or local agency an application for a permit which is required by statute or an
ordinance, resolution or regulation adopted pursuant to NRS 278.010 to 278.630, inclusive,
before that person may improve, convey or otherwise put that property to use, may bring an
action against the agency to recover actual damages caused by:

(a) Any final action, decision or order of the agency which imposes requirements, limitations
or conditions upon the use of the property in excess of those authorized by ordinances,
resolutions or regulations adopted pursuant to NRS 278.010 to 278.630, inclusive, in effect on
the date the application was filed, and which:

(1) Is arbitrary or capricious; or
(2) Is unlawful or exceeds lawful authority.
(b) Any final action, decision or order of the agency imposing a tax, fee or other monetary
charge that is not expressly authorized by statute or that is in excess of the amount expressly

authorized by statute.

(c) The failure of the agency to act on that application within the time for that action as
limited by statute, ordinance or regulation.

2. An action must not be brought under subsection 1:

(a) Where the agency did not know, or reasonably could not have known, that its action,
decision or order was unlawful or in excess of its authority.

(b) Based on the invalidation of an ordinance, resolution or regulation in elfect on the date
the application for the permit was filed.

(c) Where a lawful action, decision or order of the agency is taken or made to prevent a
condition which would constitute a threat to the health, safety, morals or general welfare of the
comumunity.

(d} Where the applicant agrees in writing to extensions of time concerning his or her
application.

(e) Where the applicant agrees in writing or orally on the record during a hearing to the
requirements, limitations or conditions imposed by the action, decision or order, unless the
applicant expressly states in writing or orally on the record during the hearing that a requirement,
limitation or condition is agreed to under protest and specifies which paragraph of subsection 1
provides cause for the protest.

{fy For unintentional procedural or ministerial errors of the agency.
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{g) Unless all administrative remedies have been exhausted.
(h) Against any individual member of the agency.

(Added to NRS by 1983, 2099; A 1995, 1035; 2013, 3216)

77§ 025>
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DECLARATION OF LUANN HOLMES

STATE OF NEVADA
8s:

COUNTY OF CLARK )
LUANN HOLMES, declares, alleges and states as follows:

1, [ am the City Clerk for the City of Las Vegas and | have personal
knowledge of all matters contained herein, and am competent to testify therelo,
except for those matter stated on information and bellef, and to those matters, |
believe them to be true.

2. That in my capacity as the City Clerk for the City of Las Vegas, | am
responsible for providing services related to municipal elections, City Council
meetings, City Boards and Comimissions, Public Records and Historic Documents.

3. That | have worked in the capacity of City Clerk since 2015.

4. That in my capacity as the City Clerk for the City of Las Vegas, | am
responsible for numbering and ordering the Ordinances of the City of Las Vegas and
the City of Las Vegas Unified Development Code and have knowledge of their
respective contents.

5. I am informed and believe that the provisions of the Unified
Development Code and City Ordinances for the City of Las Vegas concerming
planned development do not contain provisions adopted pursuant to NRS 278A.

| declare under penatty of perjury undar the law of the State of Nevada that the
foregoing is true and correct.

DATED this _15 _ day of November, 2016,

at Ao an. . o
LU%NN ‘Hr,ﬁ[WIEb 5

FORE000220

002324
6474




NRS 278A.010
NRS 3784620
NRS 2784030
NRS 278A.040
NRS 278A.050
NRS 278A.060
NRS 278A.065
NRS 278A.070
NRS 273A.080

NRS 278A.090
NRS 278A.100
NRS 278A,110
NES 278A.120
NRS 2784.130

NRS 278A.170
NRS I78A.180

NRS 278A.190
NRS 278A.210
NRS 278A.220

NRS 273A.230
NRS 2784240
NRS 278A.250
NRS 2784270
NRS 2784.280

NRS 278A.290

NES 2784.300
NRS 278A.310

NRS 278A.320

NRS 278A 330
NRS 278A.340

NRS 278A.350
NRS 2784360
NRS 278A.370

CHAPTER 278A - PLANNED DEVELOPMENT

GENERAL PROVISIONS

Short tithe,

Legislative declaration.

Definitions.

“Commion open space” defined.

“Landowner” defined.

“Plan” and “provisions of the plan” defined.
“Planmed onit development® defined.

“Planoed unlt residential development” defined.
Exercise of powers by ¢ity or county.

STANDARDS AND CONDITIONS FOR PLANNED DEVELOPMENTS

GENERAL PROVISIONS

Adeption of standards and conditions by ordinance.

Permitted uses.

Density and intensity of use of land.

Common open space: Amount and location; improvement and maintenance.

Common open space: Dedication of land; development to be organized as common-interest

community.

Common open space: Procedures for coforcing payment of assessment.

Common open space: Maintenance by city or county upon failure of association nr other orgamization
to maintain; netice; hearing; period of maintenance,

Common open space; Assessment of costs of maintenance by city or caunty; lien.

Public facilities.

Evaluation of design, bulk and location of buildings; unreasonable restrictions prohibited.

MINIMUM STANDARDS OF DESIGN

Adoption by erdinance,

Types of units.

Minimum site.

Dirainage,

Fire hydrants.

Fire lanes.

Exterior lighting,

Jointly owned areas: Agreement for malntenance and use.
Parking.

Setback from streets.

Sanitary sewers,

Streets: Construction and design.
Streets: Names and numbers; signs.
Utilitles.

ENFORCEMENT AND MODIFICATION OF PROVISIONS OF APPROVED PLAN

NRS 278A.380
NRS 278A.390
NRS 278A.400

Purposes of provisions for enforcement and modification,
Enforcement by city or county.
Enforcement by residents.
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NRS 278A.410
NRS 2784.420

NRS 278A.430

NRS 278A.440
NRS 278A 450
NRS 278A.460
NRS 2784470
MRS 2784 480
NRS 278A.400
NRS 2784.500
NRS_278A.510
MRS 2784520

NRS 278A.530
NRS 278A.540
NRES 278A.550
NRS 278A.560
NRS_278A.57

NRS 278A.580

NRS 278A.590

NRS 278A.010 Short title.

Modification of plan by city or county.
Modification by residenis.

PROCEDURES FOR AUTHORIZATION OF PLANNED DEVELOPMENT
GEMERAL PROVISIONS
Applicability; purposcs.
PROCEEDINGS FOR TENTATIVE APPROVAL

Application to be filed by landowuer.

Application: Form; filing fees; place of filing; tentative map.

Planning, zoning and subdivisions determined by city or county.

Application: Contents.

Public bearing: Notice; time limited for concluding hearing; extension of time.

Grant, denial or condltioning of tentative approval by minute arder; specifications for final approval.

Minute order: Findings of fact required.

Minute order: Specificatlon of time (or filing appllcation for final approval.

Mailing of minute order to landowner; staius of plan after tentative approval; revocation of tentative
appraoval.

PROCEEDINGS FOR FINAL APPROVAL

Application for final approval; publlc hearing not required if substantinl complisnce with plan
tentatively approved.

What constitutes substantial compliance with plan teatatively approved.

Plan not in substantial compliance: Alternative procedures; public beacing; final action.

Action bronght upon failure of city or county to grant or deny final approval.

Certification and recordation of plan; effect of recordation; modification of approved plan; fees of
county recorder.

Rezoning and resubdivision requlred for further development upon sbandonment of or failure to
carry out approved plan.

JUDICIAL REVIEW

Declsions subjert to review; limitation on time for commencement of action or proceeding.

GENERAL PROVISIONS

This chapter may be cited as the Planned Unit Development Law.,

(Added to NRS by 1973, 565) — (Substimted in revision for NRS 280A,010)

NRS 278A.020 Legislative declaration.

The legislature finds that the provisions of this chapter are

necessary to further the public heatth, safety, morals and general welfare in an era of increasing uthanization and of
growing demand for housing of all types and design; to provide for necessary commercial and industrial facilitics
convenieatly located to that housing; to encourage a more efficient use of land, public services or private gervices in
lieu thereof to reflect changes in the technology of land development so that resulting economies may be made
available to those who need homes; to insure that increased flexibility of substantive regulations over land
development authorized in this chapter be administered in such a way as fo encourage the dispasition of proposals
for land development without unduc delay, and are created for the use of cities and vounties in the adeption of the
necessary ordinances,
(Added to NRS by 1973, 565; A 1981, 130)

NRS 278A.030 Definitions. As used in this chapter, unless the context otherwise requires, the words and
terms defined in NRS 2784040 to 2784 070, inctusive, have the meanings ascribed to tham in such sections.
(Added to NRS by 1973, 566) — (Substituted in revision for NRS 280A.030)
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NRS 278A.040 “Common open space” defined. “Common open space” means a parcel ot parcels of land
or an area of water ar a combination of land and water or easements, licenses or equitable gervitudes within the site
designated for a planned vnit development which is designed and intended for the use or enjoyment of the residents
or owners of the development, Common open space may contain such complementary structures and improvements
as are necessary and appropriate for the benefit and enjoyment of the residents or ownsrs of the development.

(Added to NRS by 1973, 566; A 1981, 131; 1989, 933)

NRS 278A4.050 “Landowner” defined. “Landowner” means the legal or beneficial owner or owners of all
the land proposed to be included in a planned unit development. The holder of an optien or contract of purchase, a
lesses having a remaining term of not less than 30 years, or another person having an enferceable proprietary
interest in the land is a landowner for the purposes of this chapter.

(Added to NRS by 1973, 566; A 1981, 131)

NRS 278A.060 “Plan” and “provisions of the plan” defined. ‘Plan” means the provisions for
development of a planned unit development, including a plat of subdivision, all covenants relating to use, location
and bulk of buildings and other structures, intensity of use or density of development, private streets, ways and
parlking facilities, common open space and public facilities. The phrase “pravisions of the plan” means the written
and graphic materials referred to in this section.

(Added to NRS by 1973, 566; A 1981, 131)

NES 278A.065 “Planmed unit development” defimed.

1. “Planned unit development” means an arca of land controlled by a landowner, which is to be developed as a
smgle catity for one or more planned unit residential developments, one or more public, quasi-public, commercial or
industrial areas, or both,

2. Unless otherwise stated, “planned unit developmemt” includes the term “planned unit residential
development.”

(Added to NRS by 1981, 130; A 1989, 933)

NRS 278A.070 “Planned unit residential development” defined. “Planned unit residential development”
means an area of land controlled by a landowner, which is to be developed as a single entity for a number of
dwelling units, the plan for which does not correspond in lot size, bulk or type of dwelling, density, lot coverage and
required open space to the regulations established in any one residential distriet created, from time to time, under the
provisions of any zoning ordinance enacted pursuant to law. T e—

(Added to NRS by 1973. 566) — (Subsiituted in revision for NRS 280A.070)

NRS 278A.080 Exercise of powers by city or county. The powers granied under the provisions of this
chapter may be cxercised by any city or county which enacts an ordinance conforming to the provisions of this
chapter.

{Added 1o NRS by 1973, 566; A 1977, 1518) — (Substituted in revision for NRS 2804 .080)

STANDARDS AND CONDITIONS FOR PLANNED DEYELOPMENTS
General Provisions

NRS 278A.090 Adoption of standards and conditions by ordinance. Each ordinance enacted pursuant to
the provisions of this chapter must set forth the standards and conditions by which a proposed planned unit

development is ovaluated,
(Added to NRS by 1973, 567; A 1977, 1518; 1981, 131)

NRS 278A.100 Permitted uses. An ordinance enacted pursuant to the provisions of this chapter must set
forth the uses permitted in a planned unit development.
(Added to NRS by 1973, 567; A 1977, 1519; 1981, 131)

NRS 278A.110 Density and intensity of use of land.
1. An ordinance enacted pursuant to the provisions of this chapter must establish standards goveming the
density or intensity of land use in a planned vnit development.
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2. The standards must take into account the possibility that the density or intensity of land use otherwise
allowable on the site nnder the provisiens of a zoning ordinance previcusly enacted may not be appropriate for a
planned unit development. The standards may vary the density or intensity of land use otherwise applicable to the
land within the planned unit development in consideration of:

{a) The amount, location and proposed use of commoen open space.

{(b) The location and physical characteristics of the site of the proposed planned development.

{c) The location, design and type of dwelling units.

(d} The criteria for approval of a tentative map of a subdivision pursuant to subsection 3 of NRS 278.349,

3. Tn the case of a planned unit development which is proposed to be developed over a period of years, the
standards tnay, 1o encourage the flexibility of density, design and type intended by the provisions of this chapter,
anthorize a departure from the density or intensity of use established for the entire planned unit development in the
case of each section to be developed, The ordinance may authorize the cily or county to allow for a greater
concentration of density or intensity of land use within a section of development whether it is earlier or later in the
development than the other sections. The ordinance may require that the approval by the city or county of a greater
concentration of density or intensily of land use for any section to be developed be offset by a smaller concentration
in any completed prior stage or by an appropriate reservation of common open space on the remaining land by a
grant of easement or by covenant in favor of the city or county, but the reservation must, as far as practicable, defer
the precise location of the commea open space until an application for final approval is filed so that flexibility of
development, which is a prime objective of this chapter, can be maintained.

(Added to NRS by 1973. 567; A 1977. 1519; 1981, 132; 1989. 933)

NRS 278A.120 Common open space: Amount and location; improvement and maintenance. The
standards for a planned unit development established by an ordinance enacted pursuant to the provisions of this
chapter must require that any common open space resulting from the application of standards for density or intensity
of land use be set aside for the use and benefit of the residents or owners of the development and must include
provisions by which the amount and location of any common open space is determined and its improvement and
maintenance secured,

(Added to NRS by 1973, 568; A 1981, 132)

NRS 278A4.130 Common open space: Dedication of land; development o be organized as common-
interest community. The ordinance must provide that the city or county may accept the dedication of land or any
interest therein for public use and maintenance, but the ordinance must not require, 23 a condition of the approval of
a planned unit development, that land proposed to be set agide for common open space be dedicated or made
available to public use. If any land is set aside for common open space, the planned unit development must be
organized as a common-interest community in one of the forms permitted by chapter 116 of NRS. The ordinance
may require that the association for the common-interest community may not be dissolved or dispose of amy
common open space by sale or otherwise, without first offering to dedicate the common open space to the city or
county. That offer must be accepted or rejected within 120 days.

(Added to NRS by 1973, 568; A 1975, 979; 1977, 1520; 1981, 132; 1991 584)

NRS 278A.170 Commeon open space: Procedures for enforcing payment of assessment. The procedures
for enforcing payment of anm assessment for the maintenance of common open space provided inNRS
1163116 to 116.31168, inclusive, are also available to any organization for the ownership and maintenance of
common open space established other than under this chapter orchapter 116 of NRS and entitled to receive
payments from owners of property for such maintenance under a recorded declaration of restrictions, deed
resiriction, restrictive covenant or equitable servitude which provides that any reasonable and ratable assessment
thereon for the organization’s costs of maintaining the common open space constitutes a lien or encumbrance upon
the property.

(Added to NRS by 1975. 981; A 1991. 585)

NRS 2784.180 Common open space: Maintenance by city or county npon failure of asseciation or other
orgamization to mainiain; notice; hearing; period of maintenance.

1. If the associslion for the common-interesi commumnity or another organization which was formed before
January 1, 1992, to own and maintain commeon open space or any SUCCEssor association or other organization, at any
time afier the establishment of a planned unit development, fails to maintain the common open space in a reasonable
order and condition in accordance with the plan, the city or county may serve writtcn noticc upen that asseciation or
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other orpanization or upon ihe residents of the planned unit development, setting forth the manner in which the
association or other organization has failed to maintain the common open space in reasonable condition. The notice
must include a demand that the deficiencies of maintenance be cured within 30 days after the receipt of the notice
and must state the date and place of a hearing thereon. The hearing must be within 14 days of the receipt of the
notice.

2. At the hearing the city or county may modify the terms of the original notice as to the deficiencies and may
give an extension of time within which they must be cured. If the defisiencies set forth in the original notice or in the
modification thereof are not cured within the 30-day peried, or any oxtension thereof, the city or county, in order to
preserve the taxable values of the properties within the planned unit development and te prevent the common open
space from becoming a public nuisance, may enter upon the commen open space and maintain it for 1 year,

3. Eniry and maintenance does not vest in the public any right to vse the common open space except when
such a right is voluntarily dedicated to the public by the owners.

4, Before the expiration of the period of maintenance set forth in subsection 2, the city or county shall, upon its
own initiative or upon the request of the association or other organization previously responsible for the
maintenance of the common open space, call a public hearing upon notice to the association or other organization or
to the residents of the planned unit development, to be held by the city or county. At this hearing the association or
other organization or the residents of the planned unit development may show cause why the maintenance by the
city or county need not, at ihe election of the city or county, continue for a succeeding year.

§, If the city or county determines that the association or other organization is ready and able to maintain the
common open space in a reasonable condition, the city or county shall cease its maintenance at the end of the year.

6. Ifihe city or county determines the association or other organization is not ready and able to maintain the
common open space in & reasonable condition, the city or county may, in its discretion, continue the maintenance of
the common open space duritig the next succeeding year, subject to a similar hearing and determination in each year
thereafter.

7. ‘The decision of the city or county in any case referred to in this section constitutes a final administrative
decision subject to review.

{Added to NRS by 1973, 568; A 1981, 134; 1991, 585)

NRS 278A.190 Common open space; Assessment of costs of maintenance by city or coumty; lien.

1. The total cost of the maintenance undertaken by the city or county is assessed ratably against the properties
within the planned unit development that have a right of enjoyment of the common open space, and becomes a tax
lien on the properties.

2. The city or county, at the time éf eatering upon the common open space to maintain it, must file a notice of
the lien in the appropriate recorder’s office upon the properties affected by the lien within the planned unit
development.

{Added to NRS by 1973, 569: A 1977, 1521; 1981, 135)

NRS 278A.210 Public facllities,

1. The authority granted a city or county by law to esiablish standards for the location, width, course and
surfacing of public streets and highways, alleys, ways for public service facilities, curbs, gutters, sidewalks, street
lights, parks, playgreunds, school grounds, storm water drainage, water supply and distribution, sanitary sewers and
sewage collection and treatment, applics to such improvements within a planned unit development.

2. The standards applicable to a planned unit development may be different from or modifications of the
standards and requirements otherwise required of subdivisions which are authorized under an ordinance.

(Added to NRS by 1973, 569; A 1977, 1521; 1981, 136)

NES 278A.220 Evaluation of design, bulk and lecation of buildings; unreasomable restrictions
prohibiied.

1. An ordinance enacted pursuant to this chapter must set forth the standards and criteria by which the design,
bulk and location of buildings is evaluated, and all standacds and all eriteria for any feature of a planned unit
development must be set forth in that ordinance with suflicient certainty to provide work criteria by which specific
proposals for a planned unit development can be evaluated.

2. Standards in the ordinance must not unrcasonably restrict the ability of the landowner to relate the plan to
the particular site and to the particular demand for housing existing at the time of development,

(Added to NRS by 1973, 570; A 1981, 136)
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Minimum Standards of Design

NRS 278A.230 Adoption by ordinance.

1. An ordinance enacted pursuant to this chapter may contain the minitavm design standards set forth in NRS
278A.240 to 278A.360, inclusive.

2. Where reference is made in any of these standards to a department which doss not exist in the vity or county
concemed, the ordinance may provide for the discharge of the duty or exsrcise of the power by another agency of
the city or county or by the governing body.

(Added to NRS by 1973, 576; A 1977. 1522) — (Substituted in revision for NRS 280A.200)

NRS 278A.240 Types of units. A planned unit residential development may consist of attached or detached
single-family units, town houses, cluster units, condominiums, garden apartments or any combination thereof.
(Added to NRS by 1973, 576; A 1981, 136)

NRS 278A.250 Minimum site. The minimum site area is 5 acres, except that the governing body may
waive this minimum when proper planning justification is shown.
{Added to NRS by 1973, 576) — (Substituted in revision for NRS 280A.220)

NRS 278A.270 Draimage. Drainage on the internal private and public streets shall be as required by the
public works department. All commeon driveways shall drain to either storm sewes or a sireet section.
(Added o NRS by 1973, 576) — (Substituted in revision for NRS 280A.240)

NRS 278A.280 Fire hydrants. Fire hydrants shall be provided and installed as required by the fire
department.
(Added to NRS by 1973, 577) — (Substituted in revision for NES 280A.250)

NRS 278A.290 Fire lanes. Fire lanes shall be provided as required by the fire department. Fire lanes may

be grass areas,
(Added to NRS by 1973, 577; A 1977, 1522) — (Substituted in revision for NRS 280A.260)

NRS 278A.300 Exterior lighting. Exterior lighting within the development shall be provided on private
common drives, private vehicular streets and on public streets. The lighting on all public streets shall conform to the
standards approved by the goveming body for regular use elsewhere in the city or county.

(Added to NRS by 1973, 577; A 1977. 1522) — (Substituted in revision for NRS 280A.270)

NRS 278A.310 Jointly owned areas: Agreement for maintenance and use. Whenever any property or
facility such as parking lots, storage areas, swimming pools ar other areas, is owned jointly, a proper maintenance
and use agreement shall be recorded as a covenant with the property.

{Added to NRS by 1973, 577) — (Substituled in revision for NRS 280A.280)

NRS 278A.320 Parking, A minimum of one parking space shall be provided for each dwelling unit.
(Added to NRS by 1973, 577; A 1977. 1522) — (Substituted in revision for NRS 280A.290)

NRS 278A.330 Setback from streets. Seiback of buildings and other sight restrictions at the intersection of
public or private sireets shall conformm to local standards.
(Added to NRS by 1973, 577; A 1977, 1522) — (Substituted in revision for NRS 280A.300)

NRS 278A.340 Sanitary sewers. Sanitary sewers shall be installed and maintained as required by the public
works depariment. Sanitary sewers to be maintained by the govemning body and not located in public streets shall be
located in easements and shall be constructed in accordance with the requirements of the public works department.

{Added to NRS by 1973, 577) — (Substituted in revision for NRS 280A.310)

NRS 278A.350 Streets: Construction and design.

1. The sireets within the development may be private or public.

2. All private streets shall be constructed as required by the public works department. The construction of all
streets shall be inspected by the public works department.

3. All public strests shall conform to the design standards approved by the governing body.
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(Added to NRS by 1973, 577; A 1977, 1522) — (Substituted in revision for NRS 2804.320)

NRS 278A.3G0 Streets: Names and numbers; signs. All private streets shall be named and numbered as
required by the governing body. A sign comparable to street name signs bearing the words “private street” shall be
mounted directly below the sireel name sign.

(Added 10 NRS by 1973, 578) — (Substituted in revision for NRS 280A.330)

NRS 278A4.370 Utilities. The installation and type of utilities shall comply with the local building code ot
be prescribed by ordinance.
(Added to NRS by 1973, 578; A 1977, 1523) — (Substituted in revision for NRS 280A.340)

ENFORCEMENT AND MODIFICATION OF PROVISIONS OF APFROVED PLAN

NRS 278A.380 Purposes of provisions for enforcement and modification.

1. The enforcement and modification of the provisions of the plan as finally approved, whether or not these are
recorded by plat, covenaut, easement or otherwise, are subject to the provisions contained inINRS
278A.390, 278A.400 and 278A.410.

2. The enforcement and modification of the provisions of the plan must be to further the mutual interest of the
residents and owners of the planned unit development and of the public in the preservation of the integrity of the
plan as finally approved. The enforcement and modification of provisions must be drwa also to insure that
modifications, if any, in the plan will not impair the reasonable reliance of the residents and owners upon the
provisions of the plan or result in changes that would adversely affect the public interest.

{Added to NRS by 1973, 570; A 1981, 136)

NRS 2784390 Enforcement by eity or county. The provisions of the plan relating to!

1. The use of land and the use, bulk and location of buildings and structures;

2. The quantity and location of commen open space;

3. The intensity of use or the density of residential units; and

4, The ratio of residential to nonresidential uses,
= must run in favor of the city or county and are enforceable in law by the city or county, without limitation on any
powers of regulation of the city or county.

{Added to NRS by 1973, 570; A 1981, 136)

NRS 2784.400 Enforcement by residents.

1. All provisions of the plan shall run in favor of the residents of the planned unit residential development, but
only to the extent expressly provided in the plan and in accordance with the terms of the plan and to that extent such
provisions, whether recorded by plat, covenant, casement or otherwise, may be enforced at law or equity by the
residents acting individually, jointly or through an organization designated in the plan to act on their behalf.

2. No provision of the plan exists in favor of residents on the planned unit residential development except a3 to
those portions of the plan which have been finally appraved and have been recorded.

(Added to NRS by 1973, 570) — (Substituted in revision for NRS 280A.370)

NRS 278A.410 Modiflcation of plan by city or county. All provisions of the plan authorized to be
enforced by the city or county may be modified, removed or released by the city or county, except grants or
easements relating to the service ot equipment of a publie utility unless expressly consented to by the public utility,
subject to the following conditions:

1. No such modification, removal or release of the provisions of the plan by the city or county may affect the
rights of the residents of the planned unit residential development to maintain and enforce those provisions.

2. No modification, removal or release of the provisions of the plan by the city or county is permitted except
upon a finding by the city or county, following a public hearing that it:

(a) Is consistent with the efficient development and preservation of the entire planned unit development;

() Does not adversely affect cither the enjoyment of land abutting upon or across a street from the planned unit
development or the public interest; and

(c) Is not granted solely to confer a private benefit upon any person.

(Added 1o NRS by 1973, 571; A 1981, 137)

002331

6481



NRS 2784.420 Modification by residents. Residents of the planned unit restdential development may, to
the extent and in the manner expressly authorized by the provisions of the plan, modify, remave or release their
rights to enforce the provisions of the plan, but no such action may affect the right of the city or county to enforce
the provisions of the plan,

(Added to NRS by 1973, 571; A 1981, 137)

PROCEDURES FOR AUTHORIZATION OF PLANNED DEVELOPMENT
General Provisions

NRS 278A.430 Applicability; purpeses, In order to provide an expeditions method for processing a plan
for a planned unit development under the tertns of an ordinance enacted pursuant to the powers granted under this
chapter, and to avoid the delay and uncertainty which would arise if it were necessary to secure approval by a
multiplicity of local procedures of a plat or subdivision or resubdivision, as well as approval of a change in the
zoning regulations otherwise applicable to the property, it is hereby declared to be in the public interest that all
procedures wilh respect 1o the approval or disapproval of a planned unit development and its contipuing
administration must be consistent with the provisions set out in NRS 278A 440 to 278A.590, inclusive.

(Added to NRS by 1973, 571; A 1981. 137)

Proceedings for Tentative Approval

NRS 278A.440 Application to he filed by landvwner. An applicaticn for tentative approval of the plan for
a planned unit development must be filed by or ob behalf of the landowner.
(Added to NRS by 1973, 571; A 1981. 137)

NRS 278A.450 Application: Form; filing fees; place of filing; tentative map-

1. The ordinance enacted pursuant to this chapler must designate the form of the application for tentative
approval, the fee for filing the application and the official of the city or county with whom the application is to be
filed,

2. The application for tentative approval may include a tentative map. If a tentative map is included, tentative
approval may not be granted pursuant to NRS 278A.490 uniil the tentative map has been submitied for review and
comment by the agencies specified in NRS 278.335.

(Added to NRS by 1973, 571; A 1981. 1317; 1987, 664)

NRS 278A.460 Planning, zoning and subdivisions determined by city or county. All planning, zoning
and subdivision matters relating to the platting, use and development of the planned unit development and
subsequent modifications of the regulations relating thereto to the extent modification is vested in the city or conaty,
must be deterrnined and established by the city or county.

(Added to NRS by 1973, 572; A 1981. 138)

NRS 278A.470 Application: Contents. The ordinance may require such information in the application as is
teasonably necessary to disclose to the city or county:

1. The location and size of the site and the nature of the landowner's interest in the land proposed to be
developed.

2. The density of land use to be allocated to parts of the site to be developed.

3. The location and size of any common open space and the form of organizalion proposed lo own and
maintain any conumnon open space.

4. The use and the approximate height, bulk and location of buildings and other structures.

5. The ratio of residential to nonresidential use.

6. The feasibility of proposals for disposition of sanitary waste and storm water.

7. The substance of covenants, grants or easements or other restrictions proposed to be imposed upon the use
of the land, buildings and structures, including proposed ¢asements or grants for public utilities.

§, The provisions for parking of vehicles and the location and width of proposed streets and public ways.

9. The required modifications in the municipal land use regulations otherwise applicable to the subject

property.
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10. In the case of plans which call for development over a period of years, a schedule showing the proposed
times wilhin which applications for final approval of all sections of the planned unit development are intended to be
filed,

(Added to NRS by 1973, 572; A 1977, 1523; 1981. 138)

NRS 278A.480 Public hearing: Notice; time limited for concluding hearing; extension of time.

1. After the filing of an application pursuant to NRS 278A.440 to 278 A.470, inclusive, a public hearing on the
application shall be held by the city or county, public notice of which shall be given in the manner prescribed by law
for hearings on amendments to a zoning ordinance.

2. The city or county may continue the hearing trom time to time and ruay refer the matter to the planning staff
for a further report, but the public hearing or hearings shall be concluded within 60 days after the date of the first
public hearing unless the landowner consents in writing to an extension of the time within which the hearings shall
be concluded,

(Added to NRS by 1973, 572; A 1977, 1524) — (Substituted in revision for NRS 280A.460)

NRS 278A.4%0 Grant, denial or conditioning of tentative approval by minute order; specifications for
final approval. The city or county shall, following the conclusion of the public hearing provided for in NRS
278A.480, by minute action:

1. Grant tentative approval of the plan as submitted;

2, Grant tentative approval subject 1o specified conditions not inclnded in the plan as submilted; or

3. Deny tentative approval to the plan.
= If tentative approval is granted, with regard to the plan as submitted or with regard to the plan with conditions, the
city or county shall, as part of its action, specify the drawings, specifications and form of performance bond that
shall accompany an application for final approval.

(Added to NRS by 1973, 572; A 1977, 1524) — (Substituted in revision for NRS 280A.470)

NRS 278A.500 Dinute order: Findings of faet required. The grant or denial of teatalive approval by
minute action must set forth the reasons for the grant, with or without conditions, or for the denial, and the minutes
must set forth with particularity in what respects the plan would or would not be in the public interest, including but
not limited to findings on the following:

1. In what respects the plan is or is oot consistent with the statement of chjectives of a planned unit
development,

2. The extent 1o which the plan departs rom zoning and subdivision cegulations otherwise applicable o the
property, including but not limited to density, bulk and use, and the reasons why these departures are or are not
deemed to be in the public interest.

3. The ratio of residential to nonresidential use in the planned unit development.

4, The purpose, location and amount of the common open space in the planned unit development, the
reliability of the proposals for maintenance and conservation of the common open space, and the adequacy or
inadequacy of the amount and purpose of the commen open space as related to the proposed density and type of
residential development.

5. The physical design of the plan and the manner in which the design does or dogs not make adequate
provision for public services, provide adequate control over vehicular traffic, and further the amenities of light and
air, recreation and visual enjoyment.

6. The relationship, beneficial or adverse, of the proposed planned unit development to the ueighborhood in
which it 1s proposed to be eslablished.

7. In the case of a plan which proposes development over a period of years, the sufficiency of the terms and
conditions intended to protect the interests of the public, residents and owners of the planned unit development in
the integrity of the plan.

(Added to NRS by 1973, 573; A 1981, 138)

NRS 2784.510 Minute order: Specification of time for fillug application for final approval. Unless the
time is specified in an agreement entered into pursuant to NRS 278.0201, if a plan is granied tentative approval, with
or without conditions, the city or county shell set forth, in the minute action, the time within which an application for
final approval of the plan must be filed or, in the case of a plan which provides for development over a period of
years, the periods within which application for final approval of each part thereof must be filed.

(Added to NRS by 1973, 573; A 1985, 2116; 1987, 1305)
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NRS 278A.520 Mailing of minute order to landowner; status of plan after tentative approval;
revocation of tenrative approval.

1. A copy of ithe minutes must be mailed 1o the landowner.

2. Tenlative approval of a plan does not qualify a plat of the planned unit development for recording or
anthorize development or the issuance of any building pernits, A plan which has been given tentative approval as
submitted, or which has been given tentative approval with conditions which have been accepted by the landowner,
may not be modified, revoked or otherwise impaired by action of the city or connty pending an application for final
approval, without the consent of the landowner. Impairment by action of the city or county is not stayed if an
application for final appraval has not been filed, or in the case of developruent over a period of years applications for
approval of the several parts have not been filed, within the time specified in the minutes granting tentative
approval. -

3. “Ihe tentative approval must be revoked and the portion of the area included in the plan for which final
appraval has not been given is subjeet 10 local ordinancey if:

(2) The landowner elects to abandon the plan or any part thereof, and so notifies the city or county in writing; or

(b) The landowner fails to file application for the final approval within the reguired time.

(Added to NRS by 1973, 574; A 1977, 1525; 1981, 139)

Proceedings for Final Approval

NRS 278A4.530 Application for final approval; public hearing not required if substantial compliance
with plan tentatively approved.

1. An application for final approval may be for all the land included in a plan or to the extent set forth in the
tentative approval for a scction thereof, The applicalion must be made to the city or county within the time specified
by the minutes granting tentative approval.

2, The application must include such maps, drawings, specifications, covenants, easements, conditions and
form of performance bond as were sct forth in the minutes at the time of the tentative approval and a final map if
required by the provisions of NRS 278.010 to 278.630, inclusive.

3. A public hearing on an application for final approval of the plan, or any pari thereof, is not required if the
plan, or any part thereof, submitted for final approval is in substantial compliance with the plan which has been
given tentative approvat.

(Added to NRS by 1973, 574; A 1981, 1317; 1989, 934)

NRS 278A.540 What constitutes substantial compliance with plan tentatively approved. The plan
subtmitted for final approval is in substantial compliance with the plan previously given tentative approval if any
modification by the landowmer of the plan as tentatively approved does not:

1, Vary the proposed gross residential density or intensity of use;

2. Vary the proposed ratio of residential to nonresidential use;

3. Involve a reduction of the area sct aside for common open space or the substantial relocation of such area;

4. Substantially increase the floor arca proposed for nonresidential use; or

5. Substantially increasc the total ground areas covered by buildings or involve a substantial change in the
beight of buildings.

“ A public hearing need not be held fo consider modifications in the location and design of streets or facilities for
water and for disposat of storm water and sanitary sewage.

(Added to NRS by 1973, 574; A 1977, 1525; 1981, 139)

NRS 278A.550 Plan not in substantial compliance: Alternative procedures; public hearing; final action.

1. 1fthe plan, as submitted for final approval, is not in substantial compliance with the plan as given tentative
approval, the city or county shali, within 30 days of the date of the filing of the application for final approval, notify
the landowner in writing, setting forth the particular ways in which the plan is not in substantial compliance.

2. The landovmer may:

{a) Treat such notification as a dental of final approval;

(b} Refile his ot her plan in a form which is in substantial compliznce with the plan as tentatively approved; or

{c} File a written request with the city or county that it hold a public hearing on his or her application for final
approval.
= If the landowner elects the alternatives set oul in paragraph (b} or {c) above, the landowner may refile his or her
plan or file a request for a public hearing, as the case may be, on or befose the Jast day of the time within which the
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landowner was authorized by the minutes granting tentative approval to file for final approval, or 30 days from the
date he or she receives notice of such refusal, whichever is the later.

3. Any such public hearing shall be held within 30 days after request for the hearing is made by the landowner,
and notice thereof shall be given and hearings shall be conducted in the raaner prescribed in NRS 278A.480.

4. Within 20 days after the conclusion of the hearing, the city or county shall, by minute action, either grane
final approval 1o the plan or deny final approval to the plan. The grant or denial of final approval of the plan shall, in
cases arising under this section, contain the maiters required with respect to an application for teniative approval
by NRS 278A.500.

{Added to NRS by 1973, 575) — (Substituted in revision for NRS 280A.540)

NRS 278A.560 Action brought upon failure of city or county to grant or deny final approval. If the
city or county fails to act cither by grant or denial of final approval of the plan within the time prescribed, the
landovwmer may, after 30 days’ written notice to the city or county, file a complaint in the district court in and for the
appropriate county.

{Added to NRS by 1973, 576) — (Substituted in revision for NRS 280A.550)

NRS 2784570 Certification and recordstion of plan; effect of recordation; medification of approved
plan; fees of county recorder.

1. A plan which has been given final approval by the city or county, must be certified without delay by the city
or county and filed of record in the office of the appropriate county recorder before any development occurs in
accordance with that plan. A county recorder shall not file for record any final plan unless it includes:

(a) A final map of the entire final plan or an identifiable phase of the final plan if required by the provisions
of NRS 278.010 to 278.630, inclusive;

(b} The certifications required pursuant to NRS [16.2109; and

{c} The same certificates of approval as are required under MRS 278.377 or evidence that:

(1) The approvals were requested more than 30 days befors the date on which the request for filing is made;

and
(2) The agency has not refused itg approval.

2. TEacept as otherwise provided in this subsection, afier the plan is recorded, the zoning and subdivision
regulations otherwise applicable to the land included in the plan cease to apply. If the development is completed in
identifiable phases, then each phase can be recorded. The zoning and subdivision regulations cease to apply after the
recordation of each phase to the extent necessary to allow development of that phase.

3. Pending completion of the planned unit development, or of the part that has been finally approved, no
modification of the provisions of the plan, or any part finally approved, may be made, nor may it be impaired by any
act of the city or county except with the consent of the landowner.

4. Tor the recording or filing of any final map, plat or plan, the county recorder shall collect a fee of $50 for the
first sheet of the map, plat or plan plus $10 for each additional sheet. The fec must be deposited in the general fund
of the county where it is collected.

(Added to NRS by 1973, 576; A 1975, 1425; 1977, 1525; 1981, 1318; 1989, 934; 1991, 48, 586; 2001, 3220)

NRS 278A.580 Rezoning and resubdivision vequired for further development upon abandenment of or
failure to carry out approved plan. No firther development may take place on the property included in the plan
until the property is resubdivided and is reclassified by an enactment of an amendment to the zoning ordinance if;

1. The plan, or a section thereof, is given approval and, theceafter, the landowner abandons the plan or the
section fhereof as finally approved and gives written notification thereof to the city or connty; or

2, The landowner fails to carry out the planned unit development within the specified pericd of time after the
final approval has been granted.

{Added to NRS by 1973, 576; A 1877, 1526; 1981, 140)

Judicial Review

NRS 2784590 Decisions subject to review; limitation onm time for commencement of actiom or
proceeding.

1. Any decision of the city or county nnder this chapter granting or denying tentative or final approval of the
plan or authorizing or refusing to authorize a modification in a plan is a final administrative decision and is subject
to judicial review o propexly presented cases.
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2. Wo action or proceeding may be commenced for the purpose of secking judicial relief or review fiom or
with respect to any final action, decision or order of any city, county or other governing body authorized by this
chapter unless the action or proceeding is commenced within 25 days after the date of filing of notice of the final
action, decision or order with the clerk or secretary of the governing body.

{Added to NRS by 1973, 576; A 1991.49)
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Attorneys for Petitioner/Plaintiff
STUCK'IN THIE ROUGH, LLC

SUPBRIOR COURT QF CALIFORNIA
COUNTY OF SAN DIEGO, NORTH COUNTY BRANCH

STUCK IN THE ROUGH, LLC,
a California limited liability company,

i‘-‘eﬁ Honer/Plaintiff,
V.

CITY QOF ESCONDIDO; CITY COUNCIL OF
THE CITY OF ESCONDIDO; and DOES 1:
through 100, inclusive,

Respondents/Defendants.
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[IMAGED FILE]

Date: February 26, 2015
Time: 1:45 pm,
Dept.: N-28

Com%aint Filed: November &, 2013
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1 NOTICE OF RULING AND NOTICE OF ENTRY OF ORDER
2 AND WRIT OF MANDATE
3
4 | TOALLPARTIES AND TO THEIR COUNSEL OF RECORD:
5 NOTICE IS HEREBY GIVEN that, an March 13, 2015, the Couzrt issued and filed
6 | (1)its Order granting the petition for writ of mandate filed by petitioner/plaintiff Stuck
7 | in the Rough, LLC in this action; and (2) its Writ of Mandate directed io respondents
8 | City of Escondido and the City Council of the City of Escondido. A copy of the Orderis |
9 || attached hereto as Exhibit 1. A copy of the Writ of Mandale is attached herefo as

10 | Exhibit 2.

11

12 | Dated: March 13,2015 MANATT, PHELPS & PHILLIFS, LLP

13

14 By: QLWWM%

15 i g;%ffoxnerfl(’frr/intiff

1 STUCKIN THE ROUGH, LLC

17

18

19

20

21

22

23

24

25

26

27

28

Mok s :
AR AL Motice of Ruling and Motlgg of Blry of Ordar and Writsf Mandate
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MAR 13 2015

ey Noresn Mekinley, Deputy

Superior Court of the State of California

County of San Diego, North County Division

STUCK IN THE ROUGH, LLC: CASE HO. 37-2013-000?4375¥CU-WM—HC

Petitioner/Rlaintiff,
V.

J
)
)
)} ORDER
)
)

CITY OF ESCONDING; CITY COUNCTIL OF)
THE CLTY QF ESCONDIRD; and noESs 1) f
through 100, inclusive;

)
. ¥
Regpondents/Defendants- )
' )

petitloner Stuck in the Rough, LLC {“SITR") challenges the
adeption of'é general plan amendment ("GPA") by the City of Escondide
(*City™) ., By stipulation and ordex filed Septemper 10, 2014, the
hearing on SITR's petition for writ of mandate came on for hearing on
February 26, 2015. Edward G. Burg of Manatt, ‘Ehelps & Phillips
appeared on behalf of STTR. Robert 5. Bower of Rutan & Tucker'and
Jeffrey é. Fpp, City MAttorney, appeared on hehalf of the City. Based
on the Administrative Record lodged by the City on September 12,
2014, on all biiefs filed by SITR and the Ciry, and on kthe arguments

of counsel alb the hearing, and good cause appearing, the Court hereby
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GRANTS the petition for writ of mandate on the yrounds set forth
helow and ORDERS that the writ of mandate shall be issued in the form
accompanying this Order.

Summary of the Facts

This action concerns LL0 acres of property {"the Property") ia
northwcgiern Escondido on which £oxr many years the Esgondido Countxy
Club was operated.

The City adopted a new General Plan on May 23, 2012. Pursuant
to Governmenl Code $§635302(a), Figure 11-1 of khe Land Use Blement of
the City's 2012 General Plan designated the Property as "Urban I: Up
te 5.5 dufacre." (AR9514}) Figure TI-6 of the Land Use Element
provided that the "Urban I land use catoegory consists of single
family homes, (AR9531) The Property had likewise been designated
for single-family cesidential use in the City‘s previous general plan
adopted in 1990 tBR5309, 5321, 5684} and in the City's first general
plan adopted in 1971 (AR1951-1955, 3313-14, 338485, 4348~ 4349).,
The Property bas also been zoned for single-family resldential use
since the early 1%60s, and continues to be zoned R-1-7 presently, as
the City concedes in its brief. {City Opp. Brief, 11:12-13.)

The Escondido Country Club was daveloped on the Property
pursuant to a Special Use Permil issued by the Clty on May 12, 1964.
fAR9L7~920) As Lhc name suggests, the Special Use Pexmit allowed,
but did reguire; that the Property be used as a golf course. The
1964 Speclal Use Permit replaced an earlier Special Use Permit that
had been issued by the City in 1963 by Planning Commission Resolution
389. [AR733-747 [Res 389]; ARSTE-879 [application by owner to

réscind the 1953 Permit}; ARSL5 [1963 Permit rescinded and replaced
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by 1964 permit]). @hile the 1983 Permit had required the golf course
to he permanently reserved for recreation and 6pen space [(and had .
required that the owners of adjacent residential lots would acquire
an ownership interest in and aﬁ obligation to paj to maihtain the -
golf coursel, the 19641 Permit contained no such restrictions on use
and no such obligations on the adjacent homeowners. .

SITR acguired the Property-throuqh foreclosure on December 6,
9012. (RRL0647-10656) By that time, the Escondido Country Clﬁb was
in serious financial distress, having lost 2/3 of its members and
having overlooked basic maintenance and repairs; its prlor owner was
evan sued by the éity for Failure to pay its water bills. ({(ARL110L-
11103, 10661-10699) '

Tn early 2013, SITR announced its intention to close the golf
rourse and redsvelop the Property with single-family resideﬁggs,
conslstent with the long-time general planning and zoning. STTR
closed the éolf course on April 1, 2013, (ARL0700} Almost
immédiately, a group of neighbors formed an organization called
ECCHO, which notified the City that the neighbors claimed properiy
cights under Resolutlon 389, even though that Resolutlion had been
rescinded in 1964, (ARLG700-1070L, 915} Certain neighbors filed a
Notice of Intent to circulate an initiative petition on April 17,
5013, (ARL-5)  signatures were filed with the City on July 10, 2013.
(ARR11015) Rather than putting tﬁe initiative to a vokte, Che city
Council, acting pursvant €o Blections Code §9215(a}), adopted the
initiative as Ordinance No. 2013-10 t"the Ordinance™} on August 14,
2013, (AR6-13) The title of éhe Ordinancs states that it is "&n

Ordinance of the City of Escondido, California, Adopting a Proposed

]
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Initiative Measure Amending the Escondide General Plan to Preserve
the Escondido Counliry ClLub and Gelf Course as an Ordinance of the
City Pursuant to California Elections Code Section 9215.%  {RRG)

The Ovdinance guotes and refers to Resolution 389 in various
provisions of Section 1, "Findings and Declaration of Purpose.' The
Ordinance provides Lhat its purpose is "assuring that the green space
and recreation facilities provided by the Escoﬁdido.Country Cluk golf
course are preserved and maintained fox the betterment of the
comminity." (Section 11, at ARB) Towaxd that end, the Ordinance
amends the General Plan "to designate that property commcnly referred
to as the Escondido Country €lub and golf course . . . as Open Space-
rark (0S-P], which designation shall pexmit the improvement,
operation and wmalntenance of a golf coursé, club house and
recreational facilitles, along with uses appurtenant therato."
(Sectlon 2R, at ARY) The Ordinance applies only to SITR's Property,
and to no othcr property in the city. (BR13 (list ol parcel numbers
attached to Oxdinance]: of. ARL0647 [trustee;s deeq to SITR, listing
the same parcel numbers]}.

Section 2B of the Ordinance makes the following additlonal
changes to the City's General Plan:

1, In Figqure 1I-6 of the Land Use Element, under the column
headed "Required Standards® ln the row under the "Parks and dpen
Space” heading, the language before the GPA read: "Parks and open
space design details shall be provided during applicatiop proceséing.
Zoning: Open Space-Park (0s-pY." (AR9540) The Ordinance amended
this language to read: "Parks and open spage design details shall be

provided during application processing. Zoning: Open Space-Public

4
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(0S-P) and Open Space-Private (0S)." (ARLO)

2, In Figure II-6 of the Land Use Element, under the column
headed "General Description of Uses" in the row under the "pParks and
Open Space" heading, Lthe language before the GPA read: '"Accommodates
land foér pﬁblic recreakional actlvity and habitat preservation,
Permitted uses include active and passive parks as well as land to
protect, maintain, and enhance the community's natural resources and
include detention basins and creek corridors.” (ARS540) The-
ordinance amended this language to read: “Accommeodates land for
public and large private recreational agtivities and hakitat
presérvaéion. Permitted public uses include active and passive parks
as well as land to probect, maintain, and enhance the community's
natural resources and include detention basins and creek corridors.
Permitted private'uses include, but are not Limited to, golf courses,
tennis court and relaled appurtenént active recreational use
facilities.ﬁ (ARQ;lﬂj

3. In Figure (I-6 of the Land Use Blement, under the colunn
headed “Recommended Urban Form éharacteristics" in the row under the
"parks and Open Space" heading, the language in the first bullet
pelnt before Lhe GFA read: "Buildings with public parks designed to
promote pedestrian interesk through architecitural articulation,
attrac£ive landscaping, and similar techniques." (AR9540) The
Ordinance amended this lanéuage to read: “Buildings deslignhed to

promote pedestrian'ihterest through architectural articulation,

attractive landscaping, and similar rechniques." {ARLO}
4. In Figuze TI-32 of the Land Use Element, in the "Open
Space/Parks" row the zonlng category before the GPA read: ‘*public
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(P)." {AR9607) The Ordinance awended this language fo read "Open
Space-Public {(05-P) and Opean Space-Private (08}." (BR1D)

5. In the Land Use Rlement, the language of Open Space Folicy
12.1 befcré the GPA read: "Establish the Open Space/Park land use
designation to identify city and county properitics reserved for
active and passive parks, habitat{preéenvation, and public salety
purposes as described in Pigure I1-6." (AR9623} The Ordinance
amended this language Lo read: "“Establish the Open Space/Park
designation to identify city and county properties reserved for
active and passive parks, habitat preservation, and public safety
purposes; and to identify certain private properties reserved for
active recreational uses as described in'Figure II-6." (ARLO]

The Ordinance made no changes to the Parks Element (Chapter V of
the Ciﬁy's General Plan [AR9804-9831]} or to the Open Space Element
(Chapter VIT of the City's General Plan [AR2870-5899]}.

SITR's Pekition and Complainkt

SITR filed its combined petition for writ of mandate and
complaint for damages in this action on November &, 2013. The
operative pleading is S5ITR's first amended petition for writ of
mandate and complaint for damages, Filed on December 2, 2013. The
Third Cause of Action sseks a writ of mandate to invalidate the
Ordinance. O©On Novemper 14, 2014, the Court granted in part the
city's motion for judgment on the pleadings. The motion was granted
as Causes of Action 1, 2, and 4, as conceded by 3ITR, and denled as
causes of action 5~9. This Order resolves SITR's Third Cause of

Betion; the latter causes of action remain to be resolved.

/11
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Bpplicable Legal Standards

Every city is required b§ Government Code $65300 to adopt a
"ecomprehensive, long-term general plan for the physical development”
of the city. A ganeral plan consists of a statement of devclopment
policies. {Government Code §65302.) Under Government Code §63300.35,
"the Leglislature intends that tha general plan and élements and parts
thereof comprise an inﬁegrated, internally consiskent and compatible
statemenlk of poligies for Lhe adopting agency.” A general plan that
*displays substantial contradictions and inconsistencies cannot serve
as an effective plan™ and violates the statvtory requirement.
Concerned Citizens of Colaveras County v. Board of Supervisors, 166
Cal .App.3d 90, 97 (1985). '

An action ko challenge a general plan must be prought as a
petition for writ of mandate under Code Civ. Proc. §L085.

{Governﬁent Code §65751.) The inquiry is "whether the decisien is
arbiktrary, cgpricious, entirely lacking in evidentlary suppert,
unlawful, or procedurally unfalr.” Endéngered Habitats League, Inc.
v. County of Orange, 131 Cal.App.4th 777, 782 (2003). SIIR bears the
hurden to demonstrate thalb the general plan, as amended, is
inadequats. The Court does not rsview the merlits of the Clty's
general plan and defers o the City's policy decisious reflected in
the plan. Buena Vista Gaxdens Apartments Association v. City of San
Piago Planning bepartment, 175 Cal ,Bpp.3d 289, 298 (19853). However,
as thé Suprane Courl has noted,'”judicial deference is not judicial
abdication." Associated Home Builders of the Greater Basthay, Inc,
v, City of Livermore, 18 cal,3d 582, 609 (1976).

/1
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The issue is whether the City's General Plan, as amended by the
GPA, "substantially complies" with Artiele 5 (Government Code §§65300
et seq.) of the Planning and Zoning Law. {Government €ode §65751;
Pwain Harte Homsowners Ass'n, Inc. v. County of Tuolumne, 138
Cal.fApp.3d ¢é44, 674 [19B2].) "gubsltantial compliance" means "actual
compliance with respact to the substance cssential to every
reasonable objecltive off the statute, as distinguished from simple
technical imperfections of foxm." Hoffmaster v. City of San Dicgo,
55 cal.App-.4th 1098, 1105-1106 (1997} . General plan amendments
adopted by initiative must comply with ﬁhe same standard. DeVita v.

County of Napa, 2 Cal.4vh 763, 796 n. 12 (1993).

Building Intensity Standaxds

Petitioner assorts the Imitiative does not comply with
Géﬁernment Céde seckbion 65302 (a) because it created a new éeneral
plan land use designatbion—"0pen gpace-Park”—but did not include ‘
puilding intensity standards for that use. This claim.failé for
three reasons.

First, Lhe Initiative did not create a new land use designation.
Tha Geneial Plan designaltion remains fEarks and Open Space.” The
Initiative siwply provided bhat zoning under that designation would
change from “Open Space-Park (0S-P)” to “Open Space-Public {0§-P)7
and "“Cpen Space~lPrivate (08).* [(Compare AR 9540 with Hﬁ 4.)

second, Petiticner failed to show the reguired nexus between the
initiative and building intensity standards for open space uses.
{Garat, 2 Cal.App.4th at 289-290 [only those portions of the general

plan which are jmpacted by the amendment can properly be challenged—
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i.e., there must be a nexus of relevancy between the amendment and
those portions of general plan being amended].} The Initiative
ahended the Site’s land use designatiOHlﬁrom “Urban I” to “Open
Space-Park.” It did not chaﬁge the building intensity standards for
the “Parks and Open Space” area covered in the General Plan, which
includes the Siﬁe. Building intensity standards arxe included in
Figure Ii—G, and the building intensity skandards for “Parks and Open
Space” are the same both pre-Initiative and post-Initiative: “Parks
and open space design details shall be provided during application
processing.”' (AR 8540.)

IPetitioner claims iLE had no standing to challenge the “Parks and
Open Space" huilding intensity standards when tLhey were first adopted
because they applied exalusively Lo public open space. The Court
agrees that a- chal]ongg prior to Respondent's adoption of the GEA
would have been meaningless.

However, the Courk #inds the huilding intensity standards set
forth in khe General Plan for parks and open space uses 4are generally
adequate. Typically, thefe is little building construction i open
spaué sones. The usaes Lhat are permitted require formal approval
prior to development. (Escondido Municipal Code S§§ 33-40 - 33-44.}
As the General Plan provides, design details in these circﬁmstances
are Lo be provided during the application process. In thié respeck,
“it]he General élan eskablishes the policy framewoxk, while tha
zoning érdinance, building codes, and subdivision regulacions
prescribe standards, rxules, and procedures for devalopient.” {%R
9932.,) The General Plan also requires under Open Space Policy 12.2

that any proposed changes ln areas designated “open space” must
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conform in type and intensity with surrounding land uses. (AR 9623)
These procedures substantially comply with Government Code section
65302(a). (See San Francisco Tomorrow v. City and County of San
Fraancisco (2014} 229 ¢al hpp.4th 498, 511-512, [challenge to general
plan based on lack ol building intensity standards rejected where
building intensity was regulated through Special Use District zoning
on landl]).

Tnternal Inconsistencies Im The Land Use BElement

petitioner alleges the Initiative resulted in four internal

inconsistencies within the General Plan’se Land Use Element.
{1} Figures II-1 and II-9

Petitioner firsk points to Figures II-1 and II-9, which show the
Site as “Urban I,” whersas the initiative changed the designation of
the Site to “Open Space-Park.” The Court finds there is no
inconsistency because bhe Figures can be updated, and the City’'s
procedures allow up to 24 months for implementing legislation Lo

occur, ‘The City was reluctant to formally undertake the changes

mandated by the Initiative while this lawsuit and a subsequent
initiative campaign by Petitioner relating Lo the Site, were pending.
Moreover, Petliioner’s remedy 1s to require the City to make those
updates, rather Chan o invalidate the Initlative.
(ii) Residential Clustering Policy 5.7

Petitionsr claims the Initiative is inconsistent with
Residential Clustering Policy 5.7, which states “[1] lands devoted lo
permanent open space should nol be developed with structural usage
other than aqricuiﬁural accessory bulldings.” The Céurt finds there

is no Lngonsistency.
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Policy 5.7 does not set forth a mandate or prohibition; rathex,
it afates what “should” be done. The City is free to balance this
policy against other policies in the General Dlan without causing
inconsistency. In any event, Policy 5.7 is inapplicable because it
applies only within “Qlanninq davelopment” zones and “specific plan”
areas. (AR 9613 [Policy 5.5}] The Site is not in elther of those .
zones. I .

(liiy - Smart Growth Principles

Petitioner claiﬁs‘the Initiative is inconsistent with the
Genaral Plan’s Smart Growth Principles because it eliminates single
family development in outlying areas whexe the Geﬁeral Plan regulres
the City to preserve and enhance single family development patterns
in established neighborhoods, Howsver, there is no suggestion the
city ever contemplated accomnodating residential development on the
gite different than its historical use as a golf course and country
glub. The Site is not shown in the city’s Housing Element inventory
as available for residentlal usage.

Preserving single family development patterns in established
neighborhoods could well include préserving Lhe Site as it has heen
for the past half century. - The City has pointed out the Initiative
promotes othexr Genexal Plan Policies such as preserving recreational

amenities and malntalning neighborhoods as livable and aesthetically

-pleasing. The legislative process at rhe City is the more

appropriate forum for resolving these lasues.
(iv) General Plan Buendment Policy 17.5
petitionaxr claims the Initlative is lnconsistence with General

Plan Bmendment Policy 17.5, which states applicants for Gensral Plan
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amendments shall provide substantial doeuﬁentation that certain
specified factoxs or changes have made the original General Plan
designation inappropriate. This claim fails because documantation
requirenents do not apply in the Initiative context, as they would
unduly burden the people’s right to legislate by initiative.
{Associated Home Builders of Greater East Bay, Inc. v. City of
Livermore (1976) 18 Cal.3d %82, 596 {procadural requixements that
apply to land use decisions of a City Council do ool apply to votex-
sponsorad initlatives because they interfere with the right to
initiativel).

Even if Policy 17.5 appiied, its requirements have heen met.
The Initiative includes a variety of reasons juétifying why it should
be adopted. To the axtent documentation is required, those reasans

satisfty Policy 17.5,

Land Uge Element Tncensaistency With The Parks Element

(i} Tiguxes V-3 and V-6 of the Parks Element

petitioner claims the Initiative created an inconsistency
between the Land Use Element and the Paxks Blement (actually entitled
the “Coimunity lealth and Services Blement” in the General Plan). It
is true that although the Land Use Element designates the Site as
“Qpen Space-Park,” Figures V-3 and V-6 of the Parks Element do not
show the.Site as a park or recreational facility or @s being on the
roster of the City's quk/Open Space Areas. That does not require
invalidation of the Initiative on the basis of inconsistency beécause
the cited Flgurxes concern publically-owned open space properties and

parks for purposes of caloulating the residents’ “gquality of Lifie”

002351
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under park system standards and City-wide parkland/open space
standards., It does nol appear privately-owned open Space'properties
throughout the City should be included.

In any event, the proper remedy would be to mandake the
amendment of the Figures to include the Site, not Lo invalidate the
Initiative. |

{ii) Parks and Recreation Policy 2.10

petitioner Glaims the Initiative is inconsistent with Parks and
Recreation Policy 2.10,'which states new parks sho&ld be provided in
less affluent areas, such as in the urban core. TPollcy 2.10 is not a
mandate; it is an expression of preference, and is intended for
guidance in the legislative planning process. Tt is not a subject
for judicial inguiry.

- (iidi) -Regional Parxks

Petitioner claims the Initiative is inconsistent with the “parks
classifications” of Lhe Parks Element, which provide that parks over
75 acres should be developed as “reglonal parks,” and raglonal parks
should (i} provide a wide variety of activities, and {il) be located
next Lo public schools. Tﬁe Site is 110 acres, bubt its usse will not
weet either of those “reguirements.”

These guidelines are inapplicable bacause they concern public
parks, not private open space such as the Site,

Even if the guidelines were applicable to vhe Site, the ultimate
uses of’Ehe 3ite are nolk yet known, and any determination as to
whether a wide variety of activities would be provided on che Site
would be basad on pure sﬁeculation. as reflected in the céperative

provisions of the Initletive, the Site could be used for sublic and
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large private recreational activities and hakitat preservation, and
permitted “private uses include, bul are not limited to, golf
courses, tennis courks, and related appurbenant active recreational
use facilities.” (AR 3-4) The Initiative leaves it to the City,
alter appropriake public hearings, Lo establish the uses that will be
allowed on Lhe Site. (AR 4} Because the City h?s not, yet rezoned
the Site, it is unknown what those uses would have been.

Finally, the Parks BElement, Ltself, states the classifications
“are intended to guide declsicn makeré in the placement and
&evelopmcnt of parks in Lhe community.” (AR 9809) The
clasaifications are nol mandates, but guldelines, which set Torth
“eypical features” associated with various parks. (AR 9811) The
City is allowed to balance such policles without judicial
interferance,

{(iv) Parks and Hecreatlon Policy 2.286

Peibitioner ¢laims the Initlalive is inconsistent with Parvks and
Recraation Pollcy 2.26, which reguires the City to " [c)onsider
alternative uses of public and private golf courses.” The claim ‘i
unpersuasive. Flrst, the Policy is inapplicable in the Initiative

context in thalb it would burden the right to exercise the Initiative

[
[

pover,

Moreoﬁer, the-Policy appears to dictate only that the City
should be looking at Lhe feasibllity of providing public and private
golf courses as part of any new private project.

Phe Policy requires “consideration” of alternacives; it does not
mandatelimplementation of such alternatives. Thus, even 1T the

poliéy applied as Petitionsr suggesks, the Initiakive was not

4
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inconsistent with a mandatery, fundamental, and specific General Plan
policy.
{v) Private Parks

Flnally, Petitioner claimg the Initiative is dnconsistent with
the Parks Element because whareas the La;d Use Blement recognizes
private parks, the Parks Blement dees not. This argument is
inaccurate. Although the City’s Parks Element is intended to
primarily address public parkland so as to provide the public with
park and rccreational facilities that meeE certain “quality of life”
thresholds (AR 9807, 98103, Parks and Recreation Policy 2.25 k
specifically recognizes private parks. (AR 9825 [“Require park‘or
recreation facilitiegs constructed as part of a private developament
and intended solely for use by its residents to be considered a
£1rivéte park. "1},

Moreover, the iniltiative expressly amended Open Space Land Use
Policy 12.1 to read: “Establish the Open Space/Park land use
designation to identify cily and couniy properties rcserved for
active and passive parks, habitat preservation, and public safety
pUrposes and to idenkify certain private properties reserved for
active recreational uses as described in Figure IT-5. (AR 10, 9523)

The provision of a private open space/park land use in the Tand
Use Element does not impeds or frustrate the parks Rlemeni, and is
not other@ise inconsistent with a fundamental, mandatory, and
specific mandate or prohibition in the General Plan, Thus, no
inconsistency is shoun.

Land UYse Blement lnconsistency With The Open Space Blaneat

(iy TFigure VIT-2
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Petitioner next asserts the Initiative is inconsistent with The
COpen Space Element because Lhe Initiative changed the Sike’s land use
designation to “Open Space-Park,” but Figure Y¥II-2 of the Open Space
Blement lists the Site as “urban/developed.” There ig no
inconsistency simély pecause the Figure has not yet been updated. As
stated, the General Plan allows the City a reasonable time te

astablish consistency after an amendment, and the appropriate remedy

would be te require the Ciky ko make the update, rather than to

invalidate the Initiative as inconsistent with the General Plan.

{ii} Public Land and Resource Conservation Qverlays

petitionsr also asserls the Initiative is inconsistent with the
Open Space Element because the Open Space Element mandates that open
space land include only public land that is deemed worthy of -
protection under certain Resource Congervation Overlays. The Court
finds no inconsigtency.

Government Code seclhion 65302 (e) provides that agencics must
include an Open Space Blement within their general plans as provided

in sections 65560 wk seq. Section 65560, in turn, defines cpen space

land as any parcel or area of land that is devaeted to certain open

space uses, including outdoor recreation. MNothing in fhese statutes
limit open space land to publicly-owned land. Nor does the City's
open Space Flement mandate Lhat any land designated in the Land Use
Element as open space be publicly-owned or fall within any of the
Resource Conservation Overlays, which are intended to guide tha
establishment of a comprehensive publle open space system. (AR 9872)
The Open Space Blemenl expressly recognizes that private lands

can serve the purposs of conserving imporiant open space fzatures.
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{AR 9878 [“While many of the sdrrounding areas are privately owned
there are opportunities Lo conserve important features while still’
allowing property Owneks‘the ability to responsibly develop their
land.“]}. Moreover, hLhe Initlative amended the General Plan to
expressly provide that the' City.s Open Space land use designation
iéentify cartain private properties réserved for active recreational
uses as described in Figure I11-6, (AR 10, 9623)

The Resource Conscrvabion Querlays guide the City’s choices with
reg;rd to publicly owned open space, and have nokhing to do with.
privately-owned land thatﬁhés been developed, and which provides apen
space benefits ta the community. It is not a conflict with open
gpace policies to designate land as open space vhen such land has
already been developed with active recreational uses. Thus, no

inconsistency has been shown.

Land. Usa BElement Incongistency With The Rconomic Prosperity

Element

petitioner asserts the Initiative is inconsistent with the
Economic Prosperity Elamenk Because one goal of that Element is to
have viable tourist, recreation, and arts/cultural-based businesses
(AR 9922), and Golf Course uses are nof viable. The Court finds this
arqument unpersuasive because this is a policy statement, not a
mandate or a basis Lo invalidate the Initiative as inconsistent with
the General Plan. i

Moreaver, the I[nitiative does not require that Petitioner

continne to operate Lhe Site as a Golf Course. The aperaktive

provisions of the Initiative provide that Che Site may be used forx
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public and large private rocreational activities and habitat
preservation, and pormitted “private uses include, but are not
limited teo, golf courses, tonnis courts, and related appurtenant
active recreational use facilities.” ({AR 3-4) The Initiative leaves
tt up to the City, after appropriate public hearings, f£o establish
the uses that weuld be allowed on the Site. (AR 4)

The GPA Unfairly Discriminates Against SITR's Properiy

As the Supreme Courf has instructed, an lnitiative ordinance
“cannot unfalrly discriminate against a parficular parcel of
property.® Building Induslry As;ociation of Sounthern California v.
City of Camarillo, 41 cal.3d 810, 824 (1986). The hallmark of such
unfair discrimination is when fhe legislative processes of planning
or zoning are used as a mechanism to defeat a project thait domplies
with the existing municipal vision by the artiflice of changing the
vision. G&D Holland Construction Co. v. City of Marysville, 12
Cal.hpp.3d 989 (1870) (city rezonad property from R-4 to R-3 when
neighbors objected to proposal that complied with the R-4 zoning}:
Arnel Development Co. v. City of Costa Mesa; 126 Cal.BApp.3d 330
{1581) ({(Fourth District, Bivision 3, invglidating voter initiative
that rezoned proparty from medium density resldential to single
family residential to defcal project) .

Tn Arnel, the €ity Council had adopted a specific plan in .
November 1976 that rezoned the bﬁlk of Arnel's property to Planned
Development-Mediumn Density Residential. Sixteen months™ later, the
voters adopted an initiative that rezoned Arnel's property, and two
adjacent properties,'to R-1, Single Family Residential. "The

initiative ordinance was adopted 16 months later without evidence of

18
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any significant change ¥n conditlions or circumstances and fer the
sole and specific purpose of defeating the Arnel development.”

Arnel, 126 cal.App.3d at 335. The crial court upheld the initiative,
but the Couxlk of Appeal reversed. The voters could no more unfalirly
discriminate against the Arnel property than could the city council:
"[Hlad the city council lalter attempted, without any significant

change in circumstances and without considering appropriate planning

=T Y o B & R S L

criteria, to rezone the property for the sole purpose of defeating

E the development, the subsdéyuent rezoning ordinance would undoubtedly
1q be held invalid a#s arbiltrary and discriminatory." Arnel, 126

i Cal.hpp.3d at 337.

12 -Here, the Ordinance likewise unfairly discriminates against

13 SITﬁ's Property. It was adopted just 15 monihs after the city

1 adopted its General Plan on May 23, 2012, designating SITR's Property
0 for single-family residential development as "Jrhan I: Up to 5.5

:i du/acre." [(AR9514} The record shows that the process of adopting

18 the General Plan was thorough and meticuleous; it took the City over 3
19 1/2 years, with 58 publicloutreach meatings, commitice mestings,

20 public hearings and public weorxkshops. (ARL0G12-10514; AR6628—6653
M [December 17, 2008 workshop re updating the general plan]) The City
49 prepared ahd approved an envi ronmental impact report for the general
5q [[Plan ﬁpdate chat was over 2,000 pages long. [(AR7223--9397, ;0265n

24 || 10267)

25 The Grdinance undid the Urban I land use designation that the
9¢ || 2012 General Plan had applied to SITR's Property just 15 wmenths

27 ||learlier. Tﬁe Ordinance on its fage applies only Lo SITR’S Propaxty,

26 || and ¢o no other properties in the City. The Ordinance recites that

©

002358
6508



O @ = @ ¢ =W N =

P . =% ad . a8 —& 2 oA -E e 2
gﬁgommﬂmm&mm—to

24

the ouner was proposing to replace the golf course with a bousing
project. (Section 1E, at AR7) nAnd SITR did submit its application
and project plans to the City before the Ordinance was adopted.
{(AR11130, 11142-~11131) Cleafly, the purpese of the Ordinance was to
defeat any housilng project for the golf course, by amending the
genera) plan to designate SIVR's Property as "Upen Space-Park." The
Ordinance unfairly discriminates against SITR's Praperty, and is
therefore inwvalid.

SITR seeks a wrik of mandate invalidating the Orxrdinance on
numerolus grounds. Most are rejected by this Court., However,
Tavalidation of Lhe Ordinance is the proper remedy for SITR's claims
thab the Ordinance unfairly discriminates against SITR's Property.
See Arnel, 126 Cal.hpp.3d at 340.

Therefore, this Courl grants Lhe requested Wit of Mandate and
orders that Respondent vacate aﬁd sot aside your actions approving
and adopting Ordinance No. 2013~10l

Respondent shall take no actions in furtherance of QOrdinahce Wo.

2013-10 and to cease enforxcing Ordinance No. 2013-10.

DARRD: g’\’b’\{ - / —

131\le 11T
JUDGE OF THE SUPERIOR COURT
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGD

Narlh County
3258, Malrose
Vista, CA 920871

SHORT TITLE: Stuck in the Rough LLG vs. City of Escondido [IMAGED]

. enajl CASE NUMEER:
CLERK'S CERTIFICATE OF SERVICE BY ML - 37.2013.00074375-CUWNNG

| cexlify that | am not a party to this cause I cermy that a true copy of the COURT'S ORDER AND WRIT OF
MANDATE was“mailed following-standard-ce sealad-ervelope—with-pestage—fully—propalds
addiessed as indicaled below, Theemalling and ihis oemf‘ callon occurred at Yista, California, on 03/43/2015,

' ). et
Clerk of the Count, by: B H-Mrkh,ﬂéf—f o

. De_puty
EDWARD G BURG JEFFREY R EPP
MANATT PHELPS & PHILL!PS LLP CITY ATTORMNEY - CITY OF £3CONDIDD
11355 W OLYMPIC BUULEVARD 201 NORTH BROADWAY .
LOS ANGELES, CA 90054 ESCONDIDO, £A 92025
2 bb‘l\ﬁ@ mﬁlﬂ.ﬂﬁ:ﬁ'. Covrs . , . o jwﬂg Qsm\f&‘ﬁﬂﬂvl?fﬂ
Lofert Bowe”
howere cutan N
I_—_:I Additienal names and agdress 2lathed.
o SLETS DERTIFICATE OF SERWIGE Y MAIL oot
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NAR 13 205,

BY Noreen Makintey, Depuly

Superior Court of the State of Califérnia

County ¢f San Diego, North County Division

STUCK IN THE ROUGH, LILC: ) CASE NC. 37-2013-D0074375-CU-Wy-tic

)

Petitioners/Plaintiffs, ) WRIT OF MANDATE
)
v. )
] )
CITY OF ESCONDIDO; CITY COUNCIL OF)
THE CITY OF ESCONDINO;: andg DORS 1)
THROUGH LOG, INCLUSIVE. }

)
Respondents/Dafondant:s., s B ) T
: )

TQ RESPOUDENTS CITY OF ESCONDIDO AND THE CITY GOUNGCIL OF THE CITY OF
ESCONDIDO;

Pursuvant to the Order Granting Writ of Mandate in this action
determining that City of Escondido Ordinance No. 2013-10, adopted by
Lha City Council on August 14, 2013, is invalid, YOU ARE HEREBRY
CRDERED to vacate and set aside your actions approving aﬁd adopting
Ordinance Mo, 2013-10.

¥OUu ARE FURTHER HEéEBY ORDERED to take no actions In Furtherance
of Ordinance No. 2013-10 sad fo cease enforcing Ordinance No. 2013-

10.
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YOU ARE FURTHER HEREBY ORDERED to file a return to this writ
within 30 days of the date it is served on you setting forth what

have dane Lo comply with this writ.

Dated: 3’[") . 2015 Q /l/l/’\_./

you

CLERK OF THE COURT
NOREEN B. PICKINLEY
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WA ATT, PHELPS &2
JINLLIPS, LLE
MTuurses AT LAW

Los Arwnebls

PROOCE OF SERVICE

[, Soran Kim, declare as follows:

I am employed in Los Angeles County, Los Angeles, California. T am over the age
of eéghteen ears and not a party to this action. My business address is MANATT,
PHELPS & PHILLIPS, LLP, 11365 West Olympic Boulevard, Los Angeles, California
90064-1614. On March 13, 2015, I served the within:

NOTICE OF RULING AND NOTICE OF ENTRY OF ORDER
AND WRIT OF MANDATE .

on the inferested parties in this aciion addressed as follows:

Robert S. Bower, Esq,

John A. Ramirez, Esq.

Douglas J. Dennington, Esq.
RUTAN & TUCKER, LLP

611 Anton Boulevard, Suite 1400
Costa Mesa, CA 92626-1931
Telephone: (714) 641-5100
Facsmmile: (714) 546-9035
Altorneys for RespondentsiDefendants
City of Escondide, City Council of the
Cityy of Escondide

3¢l (BY OVERNIGHT MAIL) By placing such document(s) in a sealed envelope, for
collection and overnight mailing at Manalt, Phelps & Phillips, LLP, Los Angeles,
California following ordinary business practice, I am readily farniliar with the
Pracﬁce at Manatt, Phelps & Phillips, LLP for collection and processing of
overnight service malling, said practice being that in the ordinary cowrse of
business, correspondence is deposited with the overnight messenger service,
Bederal Bxpress, for delivery as addressed.

I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct and that this declaration was executted on March 3,

2015, at Los Angeles, California.
=
=) A

/ ° Sordn Kirl

3142272793

Motieo of Ruling end No‘iee of Enfiy of Order and Wi of Mierda's
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NRS 278A.080 Exercise of powers by
city or county. The powers granted
under the provisions of this chapter may
be exercised by any city or county which
enacts an ordinance conforming to the
provisions of this chapter.

(Added to NRS by 1973, 566; A 1977,
1518) — (Substituted in revision for NRS
280A.080)

002365
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NRS 116.1201 Applicability; regulations.

4. The provisions of chapters 117 and 278A of NRS
do not apply to common-interest communities.
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NRS 116.1201 Applicability;
regulations.

4, The provisions of chapters
117 and 278A of NRS do not apply to
common-interest communities.

002367
6517



WHEN RECORDED, MAITL TO:

Larry Miller

Peccole Wevada Comporation
‘851 South Raropart, Snite 220
Las Yegas, Nevada 89145

AMENDED AND RESTATED
"MASTER DECLARATION OF
COVENANTS, CONDITIONS,

RESTRICTIONS AND EASEMENTS
. FOR - '
. QUEENSRIDGE
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AMENDED AND RESTATED
MASTER DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS
FOR

OQUEENSRIDGE

THES AMENDED AND RESTATED MASTER DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS (the "Master
Declaration") is made effective as of Qctober 1, 2000 by Nevada Legacy 14, LLC, a Nevada
limnited liability cormpany, ("Declarant"), with reference to the following Recitals and is as
follows: ' .

A.  Declarant is the master developer of certain real property in the City of Las
Vegas, County of Clark, State of Nevada, more particularly deseribed in Exhibit "A"
attached hercto and incorporated herein. Declarant and Persons affiliated with Declarant, are
the owners of additional land more particularly described in Exhibit "B" attached hereto
(*Annexable Property"). The Annexable Property, or portions thereof, may be or has been
made subject to {"annexed to") the provisions of this Master Declaration by the Recordation
of 2 Declaration of Annexation pursuant to the provisions of Section 2.3, below. Reference
to "Property"” herein shall mean and include both of the real property described in Exhibit
" AM hereto and that portion of the Annexable Property which may be annexed from time to
time in accordance with Section 2.3, below. In no event shall the term "Property" include
any portion of the Annexable Property for which a Declaration of Annexation has not been
Recorded or which has been deannexed by the tecordation of a Declaration of Deannexation
pursuant to the provisions of Section 2.4, below.

B..  Declarant intends, withount obligation, to develop the Property and the
Annexable Property in one or more phases as a plamed mixed-use commeon interest
community pursuani to Chapter 116 of the Nevada Revised Statutes ("NRS"), which shall
contain "nen-residential” areas and "residential" areas, which may, but is not required to,
include "planned commuzities” and "condomintums,” as such gquoted terms are used and
defined in NRS Chapter 116. The Property may, but is not required to, include single-family
residential subdivisions, attached multi-farnily dwellings, condominiums, hotels, tirne share
developrnents, shopping centers, comnmerciad and office developments, a golf course, parks,
recreational areas, open apaces, walkways, paths, roadways, drives andrelated facilities, and
any other uses now or hereafler permitted by the Land Use Ordinances which are applicable
to the Property. The Maxinoum Number of Units (defined in Section 1.57, herein) which
Declarant reserves the ghtto create within the Property and the Annexable Property is three
thousand (3,000). The existing 27-hole golf course commonly known as the "Badlands Golf
Course" is not a part of the Property or the Annexable Property.

C.  The Property is subject to that certain Master Declaration of Covenants,
Conditions, Restricitons and Easements for Queenstidge recorded on May 30, 1996, in the

HA09840N2110 ) i fanuary 24, 2001
SCIMANC DOCIHLRMODOCES05 T4 . ]
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MASTER DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS

FOR
QUEENSRIDGE

THIS MASTER DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS (the "Master Declaration™) is made as of May
10, 1996, by Nevada Legacy 14, LLC, a Nevada limited liability company,
("Declarant"), with reference to the following Recitals and is as follows:

RECITALS:

A. Declarant is the owner of certain real property in the City of Las Vegas,
County of Clark, State of Nevada, more particularly described in Exhibit "A" attached
hereto and incorporated herein. Declarant and Persons affiliated with Declarant, are the
owners of additional land more particulariy described in Exhibit "B" attached hereto
("Annexable Property"). The Annexable Property, or portions thereof, may be made
subject to ("annexed to™) the provisions of this Master Declaration by the Recordation of
a Declaration of Annexation pursuant to the provisions of Section 2.3, below. Reference
to "Property" herein shall mean and include both of the real property described in
Exhibit "A" hereto and that portion of the Annexable Property which may be annexed
from time to time in accordance with Section 2.3, below. In no event shall the term
"Property" include any portion of the Annexable Property for which a Declaration of
Annexation has not been Recorded or which has been deannexed by the recordation of
a Declaration of Deannexation pursuant to the provisions of Section 2.4, below.

B.  Declarant intends, without obligation, to develop the Property and the
Annexable Property in one or more phases as a planned mixed-use common interest
community pursuant to Chapter 116 of the Nevada Revised Statutes ("NRS"), which shall
contain "non-residential™ areas and “residential” areas, which may, but is not required
to, include " planned communities" and "condominiums," as such quoted terms are used
and defined in NRS Chapter 116. The Property may, but is not required to, include
single-family residential subdivisions, attached multi-family dwellings, condominiums,
hotels, time share developments, shopping centers, commercial and office developments,
a golf course, parks, recreational areas, open spaces, walkways, paths, roadways, drives
and related facilities, and any other uses now or hereafter permitted by the Land Use
Ordinances which are applicable to the Property. The Maximum Number of Units
(defined in Section 1.57, herein) which Declarant reserves the right to create within the

-1-
0M9B4620011CCRS, 149
May 20, 1936
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Property and the Annexable Property is three thousand (3,000). The existing 18-hole golf

course commonly known as the "Badlands Golf Course" is not a part of the Property or
the Annexable Property.

C. The name of the common. interest community created by this Master
Declaration is Queensridge. This Master Declaration is intended to create equitable
servitudes and covenants appurtenant to and for the benefit of all of the Property, and the
owners and residents thereof, and to provide for the formation of a master association
(the “Association") to administer and enforce the provisions of this Master Declarat:on

as set forth herein and in the Articles and the Bylaws.

D. Declarant may, in Declarant’s sole discretion, execute, acknowledge and
Record, as to all or any portion of the Annexable Property, a2 Declaration of Annexation.
The Declaration of Annexation may include, or Declarant may Record as a separate
declaration, a Supplemental Declaration (as hereinafter defined) which imposes further
covenants, conditions, restrictions and equitable servimides for the operation, protection
and maintenance of the Annexed Property, taking into account the unique aspects of such
Annexed Property, which are not in conflict with this Master Declaration. Such
Supplemental Declaration may, but need not, provide for a Project Association to govern
one or more Projects of the same Project Type within the Annexed Property, with rights
and powers reasonably necessary therefor, including, without limitation, the right of the
Project Association to assess its members.

E.  As par of the various phases of development of the Property, Declarant
intends, without obligation, to dedicate or transfer portions of the Property to public
entities and utility companies for purposes such as streets, roadways, drainage, flood
control, water storage, utility service and such other purposes which may enhance the
Property as a whole or which are required pursuant to any Land Use Ordinance or other
applicable law,

DECLARATION:

NOW, THEREFORE, Declarant hereby declares that all of the Property shall be
held, sold, conveyed, encumbered, transferred, leased, used, occupied and improved
subject to the easements, restrictions, covepants, conditions and equitable servitudes
contained in this Master Declaration, all of which are for the purpose of uniformly
enhancing and protecting the value, attractiveness and desirability of the Property, in
furtherance of a general plan for the protection, maintenance, subdivision, improvement,
sale, lease, care, use and management of the Property, or any portion thereof. The

-2
04198462001\CCRE.14p
May 20, 1936
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415 South Sixth Street, Suite 100, Las Vegas, Nevada 83101

THE JIMMERSON LAWFIRM, P.C.
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Electronically Filed
01/31/2017 01:33:42 PM

NOEJ i 15~M

James J. Jimmerson, Esq.

Nevada State Bar No. 00264 CLERK OF THE COURT
Email: ks@iimmersonlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6422

Atforneys for Defendants Fore Stars, Lid.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart

and Frank Pankraiz

DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A. CASE ND. A-16-739654-C
PECCOLE, individuals, and Trustees of the
ROBERT N. and NANCY A, PECCOLE DEPT. NO: VI

FAMILY TRUST,
NOTICE OF ENTRY OF FINDINGS OF
Plaintiffs, FACT, CONCLUSIONS OF LAW, FINAL
Vs, ORDER AND JUDGMENT

PECCOLE NEVADA, CORPORATION, a Date: January 10, 2017
Nevada Corporation; WILLIAM PECCOLE Courtroom 11B

1982 TRUST,; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCQOLE and
WANDA PECCOLE 1971 TRUST,; LISA P,
MILLER 1876 TRUST; LAURETTA P.
BAYNE 1978 TRUST; LEANN P.
GOORJIAN 1978 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST:; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 Land Co.,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC., a Nevada Limited
Liability Company, EHB COMPANIES, LLC,
a Nevada Limited Liability Company, THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual,
BRUCE BAYNE, an individual;, LAURETTA
P. BAYNE, an individual; YOHAN LOWIE,
an individual; VICKIE DEHART, an
individual, FRANK PANKRATZ, an
individual,

Defendants.
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415 Seuth Sixth Street. Suite 100, Les Vegak, Nevada 59105
- Facsimibs {7023 3871167

Talephone (702} 2887171

THE JMMERSON LAWFIRM P.C.
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PLEASE TAKE MOTICE that Findings of Fact, Canclusions of Law, Final Ordet

and Judgment was entered in the above-entitled action on the 31st day of January, 2017,

a copy of which is attached heretfo,

Dated: January =5 > 2017.

THE JIMMERSON LAW FIRM, P.C.

Byl S X §rs &4, £ 7 A

Jaries J. Yimmerson B84,

Nevada State Bar No. 000264

415 South 6th Straet, Suite 100

Las Vegas, Nevada 88101

Attarmeys for Defendants Fore Slars, Lid,
180 Land Co., LLC., Seventy Acres, LLG;
Yohan Lowie, Vickie Debart

and Frank Pankraiz
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CERTIFICATE OF SERVICE

Pursuant o NRCP J{b) | certify that | am an employee of The Jimmerson La

Firm, P.C. and that on this _ "day of January, 2017, | served & true and correct copy

of the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF
LAW, FINAL ORDER AND JUDGMENT as indicated below

¥ by placing same to be deposited for mailing in the United Slates Mall, ina
sealed envelope upon which first class postage was prapaid in Las
Vegas, Nevada,

__X_ by electronic means by operation of the Court's electronie filing system,
upon each party in this case who is registered as an electronic case filing
user with the Clerk

To the attormev(s) listed below at the address, email address, and/or facsimile

number ndicatad below:

Hobert M. Peccole, Esq. Todd Davis, Fsq.
PECCOLE & PECCQLE, LTD. EHB Companies LLC

8689 W, Chardeston Blvd., #1058 1215 5. Fort Apache, Suite 120
Las Vegas, NV 89117 i.as Vagas, MV 88117
bob@peceele veoxmail.com tdavis@ehbcompanies.com
Lewis J. Gazda, Esq. Btephen R. Hackett, Esq.
GAZDA & TADAYON SKLAR WILLIAMS, PLLC
2800 8. Rainbow Bhvd,, #2040 410 3. Rampart Blvd,, #3508
1.as Vegas, NV §5146 Las Yegas, NV BE145
efile@uazdatadayen.com aekapolnai@ilar-law.com
abeltran@gazdatadavan.com shacketi@sklar-law.com
kaenwick@aszdatadavon.com

lewisjgazda@amaii.com

mbdepiula@aazdatadayon.com

An employee of The Jimmerson Law Firm, P.C
P
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DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERTN. PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. AND NANCY A. PECCOLE
FAMILY TRUST,

Plaintiffs,
v,

PECCOLE NEVADA, CORPORATION, a
Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership, WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST: LISA P,
MILLER 1976 TRUST; LAURETTA P.
BAYNE 1976 TRUST; LEANN P,
GOORIJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 LAND CO,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC, a Nevada Lirmited
Liability Company; EHB COMPANIES,
LLC, a Nevada Limited Liability Company;
THE CITY OF LAS VEGAS; LARRY
MILLER, an individual; LISA MILLER, an
individual; BRUCE BAYNE, an individual;
LAURETTA P. BAYNE, an individual,
YOHAN LOWIE, an individual; VICKIE
DEHART, an individual; and FRANK
PANKRATZ, an individual,

Defendants.

This matter coming on for Hearing on the 10™ day of January, 2017 on Plaintiffs’
Renewed Motion For Preliminary Injuncrion, Plaintiffs’ Motion For Leave To Amend Amended
Complaint, Plaintiffs’ Motion For Evidentiary Hearing And Stay Of Order For Rule 11 Fees
And Costs, Plaimtiffs’ Morion For Cowrt To Reconsider Order Of Dismissal, and Defendants

Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,

Electronicaily Filed
01/31/2017 08:48:41 AM

Q@@;.M

CLERK OF THE COURT

Case Mo, A-16-739654-C
Dept. No. VIII

FINDINGS OF FACT, CONCLUSIONS
OF LAW, FINAL ORDER AND
JUDGMENT

Hearing Date: Japuary 10, 2017
Hearing Time: 8:00 a.m.

Courtroom 1B
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Vickie Dehart and Frank Pankratz’s Oppaositions thereto and Countermotions for Attorneys’
Fees and Costs, and upon Plaintiffs' Opposition to Countermotion for Attorney’s Fees and
Costs and Delendants’ Countermotion to Strike Plaintiffs’ Rogue and Uniimely Opposition filed
January 5, 2017 and Attorneys’ Fees and Costs, and upon Defendants Fore Stars, Ltd., 180
Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart and
Frank Pankraiz’s Memorandum of Costs and Disbursements, and no objection or Motion to
Retax having been filed by Plaintiffs in response thereto, ROBERT N. PECCOLE, ESQ. of
PECCOLE & PECCOLE, LTD. and LEWIS J. GAZDA, ESQ. of GAZDA & TADAYON
appearing on behalf of Plaintiffs, and Plaintiff, ROBERT N, PECCOLE being present, and
JAMES J. IMMERSON, ESQ. of THE JIMMERSON LAW FIRM, P.C. appearing on behalf of
Defendants Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, Yohan Lowie, Vickie
DeHart and Frank Pankratz, and Defendants Yohan Lowie and Vickie DeHart being present,
and STEPHEN R. HACKETT, ESQ. of SKLAR WILLIAMS, PLLC and TODD DAVIS, ESQ.
of EHB COMPANIES, LLC appearing on behalf of Defendants EHB Companics, LLC and the
Court having reviewed and fully considered the papers and pleadings on file herein, and having
heard the lengthy arguments of counsel, and having allowed Plaintiffs, over Defendants’
objection, to enter Exhibits 1-13 at the hearing, and having reviewed the record, good cause
appearing, issues the following Findings of Fact, Conclusions of Law, Final Orders and
Judgment:
FINRINGS OF FACT AND CONCLUSIONS OF LAW

Preliminary Findings

1. The Court hearing on November 1, 2016 was extensive and lengthy, and thig
Court does not need a re-arpument of those points. At that time, the Court granted both parties

great leeway to argue their case and, thereafter, to file any and ali additional documents and/ot

002376
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exhibits that they wished to file, so long as they did so on or before November 13, 2016. Each
party took advantage of said opportunity by submiitting additional documents for the Court’s
review and consideration. The Court has reviewed all submissions by each party. Further, at the
Court's extended hearing on January 10, 2017, upon Plaintiffs’ and Defendants® post-judgment
motions and oppositions, the Court further allowed the parties to make whatever argumenty
necessary to supplement their respective filings and in support of their respective requests;

2. On November 30, 2016, this Court, after a full review of the pleadings, exhibits)
affidavits, declarations, and record, entered extensive Findings of Fact, Conclusions of Law,
Order and Judgment Granting Defendants Fore Stars, Ltd, 180 Land Co LLC, Seventy Acres
LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHart and Frank Pankraiz’s NRCP 12(8)(3)
Motion to Dismiss Plaintiffs* Amended Compluint. On Janmary 20, 2017, the Court also entered
its Findings Of Fact, Conclusions Of Law, and Judgmens Granting Defendants Fore Stars, Lid.,
180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart And|
Frank Pankraiz’s Motion For Attorneys’ Fees And Cosis (the “Fee Order”). Both of these
Findings of Fact, Conclusions of Law and Orders are hereby incorporated herein by reference, as
if set forth in full, and shall become a part of these Final Orders and Judgment,

3 Following the Notice of Entry of the Court’s extensive Findings of [Fact,
Conclusions of Law, Order and Judgmenf Granting Defendants Fore Stars, Ltd., 180 Land Co
LLC, Seventy Acres LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHart and Frank
Pankratz's NRCP 12(b)(5) Motion to Dismiss Plaintiffs' Amended Complaint, Plaintiffs filed
four (4) Motions and one (1) Opposition, on an Order Shortening Time set for hearing on thig
date, Defendants filed their Oppositions and Countermotions for Attorneys’ Fees and Costs)
Defendants timely filed their Memorandum of Costs and Disbursements, and Plaintiffs chose not

to file any Motion to Retax. After this briefing, Plaintiffs, at the Janvary 10, 2017 Court hearing|
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presented in excess of an hour and a half of oral argument. The Court allowed the new exhibits
to be admitted over the objection of Defendants;

4. Following the hearing, the Court has reviewed the papets and pleadings filed by
both Plaintifts and Defendants, along with Exhibits, and the oral argument of Plaintiffs and
Defendants, and relevant statutes and caselaw, and based upon the totality of the record, makes
the following Findings:

Plaintiffs’ Renewed Motion for Preliminary Injunction

5. As a preliminary matter, based on the record and the evidence presented to date]
by both sides, the Court does not believe the goif course land (“GC Land”) is subject to the terms
and restrictions of the Master Declaration of Covenants, Condilions, Restrictions and Easements
of Queensridge (“Master Declaration” or “CC&Rs™), because it was not anmexed into, or made]
part of, the Queensridge Common Interest Community (“Queensridge CIC™) which the Master
Declaration governs. The Court has repeatedly made, and stands by, this Finding;

6. The Ceurt does not believe that William and Wanda Peccole, or their entities
(Nevada Legacy 14, LLC, the William Peter and Wanda Ruth Peccole Family Limited
Partnership, and/or the William Peccole 1982 Trust) intended the GC Land to be a part of the
Queensridge CIC, as evidenced by the fact that if that land had been included within thal
community, then every person in Queensridge would be paying money to be a member of the)
Badlands Golf Course and paying to maintain it. They were not, and have not. In fact, thel
Master Declaration at Recital B states that the CIC “may, but is not required to include...a golf
course” and Plaintiffs’ Purchase documents make clear that residents of Queensridge acquire no
golf course rights or membership privileges by their purchase of a house within the Queensridge
CIC. Exhibir C to Defendants’ Opposition filed September 2, 2016 at page 1, Recital B, and

Exhibir L to Defendants' Opposition filed September 2, 2016 at raragraph 4 of Addendum 1;
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7. By Plaintiffs’ own exhibit, the enlargement of the Exhibit C Map to the Mastet]
Declaration, it shows that the GC Land is not a part of the CC&Rs, The Exhibit € map showed,
the initial Property and the Anncxable Property, as confirmed by Section 1.55 of the Master
Declaration;

8. Therefore, the argument about whether or not the Master Declaration applies to
the GC Land does not need to be rehashed, despite Plaintiffs’ insistence that it do so. The Court
has repeatedly found that it does not. That is the Court’s prior ruling, and mnothing Plaintiffy
have brought forward reasonably convinces the Court otherwise. See the Court's Noverber 20,
2016 Order, Findings 51-76;

9. Regarding the Renewed Motion for Preliminary Injunction, Plantiffs’ Renewed
Motion and Exhibits are not persuasive, and the Court has made clear that it will not stop 4
governmental agency from doing its job. _The Court does not believe that intervention is “clearly
necessary” or appropriate for this Court. As the Court understands it, if the owner of the GC
Land has made an application, the governmental agency would be derelict in their duty if it did
not review it, consider it and do all of its necessary work to follow the legal process and make its
recommendations and/or decision, The Court will not stop that pracess;

10.  Based upon the papers, there is no basis to grant Plaintiffs’ Renewed Motion for
Preliminary Injunction;

11.  Plaintiffs’ argument that there is a “conspiracy” with the City of Las Vegas
“behind closed doors” to get certain things done is inappropriate and without merit;

12. It is entirely proper for Defendants to follow the City rules that require the filing
of applications if they want to develop their property, or to discuss a development agreement
with the City Attarney, or present a plan to the City of Las Vegas Planning Commission or thel

Las Vegas City Council. That is what they are supposed to do;
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13.  Plaintiffs submitted four (4) photos to demonstrate that the proposed new
development under the current application would “ruin his views,” However, Plaintiffs’
purchase documents make clear that rio such “views” or location advantages were guaranteed to
Plaintifis, and that Plaintiffs werc on notice through their own exhibit that their existing views
could be blocked or impaired by developtment of adjoining property “whether within the Planned
Community or outside of the Planned Community™ Exiibit I to Plaintiffs’ Reply to Defendants
Motion io Dismiss, filed Sepiember 9, 2016.

14.  In response fo the Court’s inquiry regarding what Plaintiffs are trying io enjoin,
Plaintiffs indicate they desire to enjoin Defendants from resubmitting the four (4) applications
that have been withdrawn, without prejudice, but which can be refiled. The Court finds thaf
refiling is exactly what Defendants are supposed to do if they want those applications
considered:

15, Plaintiffs” argument that Defendants cannot file Applications with the City,
because it is a violation of the Master Declaration is without merit. That might be true if the GC
Land was part of the CC&R’'s. As repeatedly stated, this Court dees not believe, and the
evidence does not suggest, that the GC Land is subject to the CC&Rs, pericd;

16.  Defendants’ applications were legal and the proper thing to do, and the Court will
not stop such filings. Plaintiffs’ position is the filing was not allowed under the Master
Declaration, and Plaintiffs will not listen to the Court’s Findings that the GC Land was not added
1o the Queensridge CIC by William Peccole or his entities. Plaintiffs® position is vexatious and
hatassing to the Defendants under the facts of this case;

17.  Plaintiffs argue that the new applications that were filed were negotiated and
discussed with the City Attomeys’ Office without the knowledge of the City Council. Bul,

again, that is not improper. The City Council does not get involved until the applications are
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1|l submitted and reviewed by the Planning Staff and City Planning Commission. The Court finds
2 that there is no “conspiracy” there, Peopic are supposed to follow the rules, and the rules sayl
3 that if you are going to seek a zone change or a variance, you may submit a pre-application for]
: review, have appropriate discussions and negotiations, and then have a public review by the
6 Planning Commission and ultimately the City Council:
7 18.  The fact that a new application was submitted proposing 61 homes, which is
8| different from the original applications submitted for “The Preserve” which were withdrawn
9 without prejudice, is irrelevant:
19 19.  Plaintiffs* argument that Defendants submitted a new application on Deccmflel
i 30, 2016 to allegedly defeat Plaintiffs’ Renewed Motion for Preliminary Injunction, to bring the
5 case back into the adminisirative process, is not reasonable, nor accurate, There were alveady
14 three (3) applications which were pending and which had been held in abeyance, and thus werej
15| still within the administrative process. The new application changes nothing as far as Plaintiffy’
16}l tequests for a preliminary injunction;
17 20.  Plaintiffs” Exhibit 5 demonsrates that notice was provided to the homeowners,
13 which is what Defendants were supposed to do. There was nothing improper in this;
;E 2}, Even if all the applications had been withdrawn, Plaintiffs could not “directly
21 interfere with, or in_advance restrain, the discretion of an administrative body’s exercise of
22| legislative power.” Eagle Thrifty Drugs & Markets, Inc. v. Hunter Lake Parent Teachers Assn el
23| al, 85 Nev. 162, 451 P.2d 713 (1969) at 165, 451 P.2d at 714. Additionally, “This established
24| principle may not be avoided by the expedient of directing the injunction to the applicant
25 instead of the City Council.” /4 This holding stil] applies to these facts;
= 22.  Regardless, the possible submission of zoning and land use applications will not
Z; violate any rights or restrictions Plaintiffs claim in their Master Declaration, as “A zoning]
7
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1{| ordinance cannot override privately-placed restrictions, and a trial court cannot be compelled to

invalidate restrictive covenants merely becausec of a zoming change” W. Land Ceo. v.

. Truskolaski, 88 Nev. 200, 206, 495 P.2d 624, 627 (1972). Additionally, UDC 19.00.0809(
: provides: “No provision of this Title is intended to interfere with or abrogate or annul any
gl casement, private covenants, deed restriction or other agreement between private parties...,
7|l Private covenants or deed restrictions which impose restrictions not covered by this Title, are nof

8| implemented nor superseded by this Title.”

9 23.  Plaintiffs’ argument that Defendants needed permission to file the applications for]
10

11

the 61 homes is, again, without merit, because Plaintiffs incorrectly assume that the CC&Rsj

apply to the GC Land, when the Court has already found they do not, Plaintiffs unreasonably

12
A refuse to accept this ruling;
14 24, Plaintiffs have no standing under Gladsione v. Gregory, 95 Nev. 474, 596 P.2d

15(| 491 (1979) to enforce the restrictive covenants of the Master Declaration against Defendants o1

16{| the GC Land. The Court has already, repeatedly, found that the Master Declaration does not

17 apply to the GC Land, and thus Plaintiffs have no standing to enforce it against the Defendants.

18 e
Defendants did not, and cannot, violate a rule that does not govern the GC Land. The Plaintiffs)
19
refuse to hear or accept these findings of the Court;
20
91 25.  Contrary to Plamtiffs’ statement, the Court is not making an “argument” that

7 Plaintiffs’ ace required to exhaust their adminisirative remedies; that is a “decision™ on the parf]
23| of the Court. As the Court stated at the November 1, 2016 hearing, Plaintiffs believe that CC&Rs|
24\ of the Queensridge CIC cover the GC Land, and Mr, Peccole is so closely involved in it, hej
refuses to sew the Court’s decision coming in as fair or following the law. No matter wha

decisions are made, Mr. Peccole is so closely invelved with the issues, he would never accept
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any Court's decision, because if it does not follow his interpretation, in Plaintiffs’ mind, the
Court is wrong. November 1, 2016 Hearing Transcript, P, 3, L. 13.2;

26.  Defendants have the right to close the golf course and not water it. This action
does not impact Plaintiffs’ “rights;”

27. A preliminary injunction is available when the moving party can demonstrate that
the nonmoving party's conduct, if allowed to continue, will cause irreparable harm for which
compensatory relief is inadequate and that the moving party has a reasonable likelihood of
success on the merits, Boulder Qaks Cmiy. Ass'n v. B & J Andrew Enters., LLC, 125 Nev. 397]
403, 215 P.3d 27, 31 (2009); citing NRS 33.010, University Sys. v. Nevadans for Sound Gov',
120 Nev. 712, 721, 100 P.3d 179, 187 (2004); Dangberg Holdings v. Douglas Co., 115 Nev)
129,142, 978 P.2d 311, 319 (1999). A district court has discretion in deciding whether to grant a
preliminary injunction. /4. The Plaintiffs have fatled to make the requisite showing;

28.  On September 27, 2016, the parties were before the Court on Plaintiffs’ first
Motion for Preliminary Tnjunction and, after reading all papers and pleadings on file, the Cour
heard extensive oral argument Iasting nearly two (2) hours from all parties. The Court ultimately
concluded that Plaintiffs failed 1o meer their burden for a Preliminary Injunction, had failed to)
demonstrate irreparable injury by the City’s consideration of the Applications, and failed to
demonstrate a likelihood of success on the merits, amongst other failings;

29.  On September 28, 2016—the day after their Motion for Preliminary Injunction
directed at the City of Las Vegas was heard—Plaintiffs ignored the Court’s words and filed
another Motion for Preliminary Injunction which, substantively, made arguments identical to
those made in the original Motion which had just been heard the day before, except thall
Plaintiffs focused more on the “vested rights” claim, namely, that the applications themselves

could not have been filed because they are allegedly prohibited by the Master Declaration. On
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October 31, 2016, the Court entered an Order denying that Motion, finding that Plaintiffs failed
to meet their burden of proof that they have suffered irreparable harm for which compensatory,
damages are an inadequate remedy and failed to show a reasonable likalihood of success on thel
merits, since the Master Declaration of the Queensridge CIC did not apply to land which was nof
annexed into, nor a part of, the Property (as defined in the Master Declaration). The Court alsol
based its denial on the fact that Nevada law does not permit a litigani from seeking to enjoin thel
Applicant as a means of avoiding well-established prohibitions and/or limitations againsﬂ1
interfering with or seeking advanced restraint against an administrative body’s exercise off
legislative power. See Eagle Thrifty Drugs & Markeis, Inc., v. Hunter Lake Parent Teachers
Assoc., 85 Nev, 162, 164-165, 451 P.2d 713, 714-715 (1969);

30.  On October 5, 2016, Plaintiffs filed a Motion for Rehearing of Plaintiffs’ first
Motion for Preliminary Injunction, without seeking leave from the Court. The Court denied thel
Motion on October 19, 2016, finding Plaintiffs could not show imeparable harm, because they
possess administrative remedies before the City Planning Commission and City Council pursuant
to NRS 278.3195, UDC 19.00,080(N) and NRS 278.0235, which they had failed to exhaust, and
because Plaintiffs failed to show a reasonable likelthood of success om the merits at the
Septernber 27, 2016 hearing and failed to allege any change of circumstances since that time that
would show a reasonable likelihood of success as of October 17, 2016;

31. At the October 11, 2016 hearing on Defendants City of Las Vegas® Motion fo
Dismiss Amended Complaint, which was ultimately was granted by Order filed October 19,
2016, the Court advised Mr. Peccole, as an individual Plaintiff and counsel for Plaintiffs, that if
belicved that he was too close to this” and was missing that the Master Declaration would not
apply to land which is not part of the Queensridge CIC. October 11, 2016 Hearing Transcript a

13:11-13;

{C
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32.  On Qetober 12, 2016, Plaintiffs filed a Motion for Stay Pending Appeal in
relation to the Order Denying their first Motion for Preliminary Injunction against the City of
Las Vegas, which sought, again, an injunction, That Motion was denied on October 19, 2016,
finding that Plaintiffs failed to satisly the requirements of NRAP 8 and NRCP 62(c), Plaintiffs
failed to show that the object of their potential writ petition will be defeated if their stay ig
denied, Plaintiffs failed to show that they would suffer imeparable harm or serious injury if the
stay is noi issued, and Plaintiffs failed to show a likelihood of success on the merits;

33. On October 21, 2016, Plaintiffs filed a Notice of Appeal on the Order Denying|
their Motion for Preliminary Injunction against the City of Las Vegas, and on October 24, 2016,
Plainiiffs filed a Motion for Stay in the Supreme Court. On November 10, 2016, the Nevada
Supreme Court dismissed Plaintiffs’ Appeal, and the Motion for Stay was therefore denied as
moot;

34.  Plaintiffs can assert no harm, let alone “irreparable” harm from the three
remaining pending applications, which deal with development of 720 condominiums located a
mile from Plaintiffs' home on the Northeast cotner of the GC Land;

35.  Plaintiffs cannot demonstrate a likelihood of success on the merits. Plainiiffs
have argued the “merits™ of their claims ad nausem and they have not had established any
possibility of success;

36.  The Court has repeatedly found that the claim that Defendants’ applications were
“illegal™ or “viclations of the Master Declaration” is without merit, and such claim is l:neing1
maintained without reasonable grounds;

37, Plaintiffs’ argument within his Renewed Motion is just a rehash of his prioj

arguments that Lot 10 was “part of” the “Property,” (as defined in the Master Declaration) that

11
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the flood drainage easements along the golf course are not inclyded in the “not a part” language,
and that he has “vested rights.” These arguments have already been addressed repeatedly;

38.  In its Findings of Fact, Conclusions of Law and Order Granting Defendanis
Motion to Dismiss, filed Naovember 30, 2016, the Court detailed its analysis of the Master
Declaration, the Declarations of Annexation, Lot 10, and the ather documents of public record,
and made its Findings that the Plaintiffs were not guaranteed any golf course views or access,
and that the adjoining GC Land was not governed by the Master Declaration. Those Finding
are incorporated herein by reference, as if set forth in full, Specifically Findings No. 51-76 make|
clear that the GC Land is not a part of and not subject to the Master Declaration of the NRS 116
Queensridge CIC;

39.  There is no “new evidence” that changes this basic finding of fact, and Plaintiffs
cannot “stop renewal of the 4 applications™ or “stop the application” allegedly contemplated for
property merely adjacent to Plaintitfs’ Lol and which is not within the Queensridge CIC;

40.  Since Plaintiffs were on notice of this undeniable fact on September 2, 2016, yet
persisted in filing Motion after Motion to try and “enjoin™ Defendanis, that is exactly why this
Court awarded Defendants $82,718.50 relating to the second Motion for Preliminary Injunction,
the Motion for Rehearing and the Motion for Stay (Injunction}, and why this Court awardsw
additional attomeys' fees and costs for being forced to oppose a Renewed Motion for
Preliminary Injunction and these other Motions now;

41.  The alleged “new” infonmation cited by Plaintiffs--the withdrawal of fouy
applications without prejudice at the November 16, 2016 City Council meeting--is irrelevant
because this Court cannot and will not, in advance, restrain Defendants from submitting
apptications. Further, the three (3) remaining applications are pending and siill in thﬂ

administrative process;

12
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1 42, Zoning is a matter properly within the province of the legislature and that the

Judiciary should not interfere with zoning decisions, especially before they are even final. See,

3 e.g., McKenzie v. Sheily, 77 Nev. 237, 362 P.2d 268 (1961) (judiciary must not interfere withy
: board’s determination to recognize desirability of commercial growth within a zoning district);
6 Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 P.2d 219 (1968) (judiciary must not
7| mterfere with the zoning power unless clearly necessary); Forman v. Eagle Thrifty Drugs and
8|l Markets, 8% Nev. 533, 516 P.2d 1234 (1973) (staiutes guide the zoning process and the means of
9 implementation unti]l amended, repealed, referred or changed through initiative). Cour
10 intervention is not “clearly necessary” in this instance;

H 43.  Plaintiffs have admitted to the Supreme Court that their duplicative Motion for
:j Preliminary Injunction filed on September 28, 2016 was without merit and unsupported by the

14 law. In their Response to Motion fo Amend Caption and Joinder and Response to the Motion 1o
15|| Dismiss Appeal of Order Granting the City of Las Vegas Motion to Dismiss Amended Complaint,
16 filed November 10, 2016, Plaintiff's state:“,.[TThe case of Eagle Thrifty Drugs & Market, Inc. v,
Y7\ Hunter Lake Parent Teachers Association, 85 Nev. 162 (1969) would wot allow directing of a

18
Preliminary Injunction against any party but the City Council. Fore Stars, Ltd., 180 Land

19

Co LLC, Seventy Acres, LLC, Yohan Lowie, Vickie DeHart, Frank Pankratz and EHB]
20
21 Companies, LLC could not be made parties to the Preliminary Injunction because only theL

22| City was appropriate under Eagle Thrifty.” (Emphasis added.) Yet Plaintiffs have now filed 4

23| “Renewed” Motion for Preliminary Injunction;

24 44.  Procedurally, Plaintiffs’ Renewed Motion is improper because “No motions oncej
25|l heard and disposed of may be renewed in the same cause, nor may the same matlers therein
26

embraced be reheard, unless by leave of the court granted upon motion therefor, after notice of
27
28

13
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such motion to the adverse parties.” EDCR 2.24 (Emphasis added.) This is the second time thej
Plaintiffs have failed to seek leave of Court before filing such a Motion;

45, After hearing all of the arguments of Plaintiffs and Defendants, Plaintiffs have
failed to meet their burden for a preliminary injunction against Defendants, and Plaintiffs have
no standing to do so;

Plaintiffs’ Motion for Leave to Amend Amended Complaint

46.  Plaintiffs have already been permitted to amend their Complaint, and did so on
August 4, 2016;

47, Plaintiffs deleted the Declaratory Relief cause of action, but maintained a cause of
action for injunctive relief even after Plaintiffs were advised that the same could not b
sustained, Plaintiffs withdrew the Breach of Contract cause of action and replaced it with a cause]
of action entitled “Violations of Plaintiffs’ Vested Rights,” and Plaintiffs’ Fraud cause of action
remained, for all intents and purposes, unchanged;

48.  Plaintiffs were given the opportunity to present a proposed Amended Complaint
and failed to do so. There is no Amended Complaint which supports the new alter ego theory,
Plaintiffs suggest;

49, After the November 1, 2016 hearing on the Motion to Dismiss, the Court
provided an opportunity for Plaintiffs (or Defendants) to file any additional documents or
requests, including a request to Amend the Complaint, with a deadline of November 13, 2016,
Plaintiffs’ Motion to Amend Amended Complaint was not filed within that deadline;

50.  EDCR 2.30 requires a copy of a proposed amended pleading to be attached to any
motion to amend the pleading. Plaintiffs never attached a proposed amended pleading, in

violation of this Rule. This makes it impossible for the Court to measure what claims Plaintiffy

14
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propose, other than those outlined in their briefs, all of which are based on a failed and untrue
argument,

51.  Plaintiffs continue to attempt te enjoin the City from completing its legislative]
function, or to in advance, resirain Defendants from submitting applications for consideration,
This Court has repeatedly Ordered that it will not do that;

52.  The Court considered Plaintiffs’ oral request from November 1, 2016 to amend
the Amended Complaint, and made a Finding in its November 30, 2016 Order of Dismissal, af
paragraph 90, “Although ordinarily leave to amend the Complaint should be freely given whenj
justice requires, Plaintiffs have already amended their Complaint ence and have failed 1o state 4
claim against the Defendants, For the reasons sei forth hereinabove, Plaintiffs shall not b
permitted to amend their Compilaint a second time in relation to their claims against Defendants|
as the attempt to amend the Complaint would be futile;”

53.  Futher amending the Complaint, under the theories proposed by Plaintiffs,
remaing futile. The Fraud cause of action does not state a claim upon which relief can be
granted, as the alleged “fraud” lay in the premise that there was a representation that the golf
course would remain a golf course in perpetuity, Again, Plaintiffs’ own purchase documents
evidence that no such guaranice was made and that Plaintiffs were advised that future
development to the adjoining property could ogcur, and could impair their views or lof
advantages. The alleged representation is incompetent (See NRCP 56fe)), fails woefully for lack
of particularity as required by NRCP 9(b), and appears disingenuous under the facts and law of]
this case;

54, The Fraud claim also fails because Plaintiffs voluntarily dismissed thej
Defendants—all his relatives or their entities~-who allegedly made the fraudulent representations|

that the golf course would remain in perpetuity;

15
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55.  While it is true that Defendants argued that Plaintiffs did not plead their Fraud
allegations with particularity as required by NRCP 9(b), Defendants also vociferously argued in
their Motion to Dismiss that Plaintiffs failed to state a Fraud claim upon which relief could bej
granted because their allegations [ailed to meet the basic and fundamental elemcents of Fraud: (1)
a false representation of fact; (2) made to the plaintiff; (3) with knowledge or belief that the
representation was false or without a sufficicnt basis; (4) intending to induce reliance; (3)
creating justifiable reliance by the plaintiff; (6) resulting in damages. Blanchard v. Blanchard,
108 Nev. 908, 911, 839 P.2d 1320, 1322 (1992). The Court concurred;

56.  To this day, Plaintiffs failed to identify any actual false or misleading statements
made by Defendants to them, and that alone is fatal to their claim. Defendants’ zoning and land
use applications to the City to proceed with residential development upon the GC Land does not
constitute fraudulent conduct by Defendants because third-parties allegedly represented at some|
(unknown) time roughly 16 years earlier that the golf course would never be replaced with|
residential development;

57.  Plaintiffs do not and cannot claim that they justifiably relied on any supposed
misrepresentation by any of the Defendants or that they suffered damages as a result of the
Defendants’ conduct because such justifiable reliance requires a causal connection between the
inducernent and the plaintiff’s act or failure to act resulting in the plaintiff’s detriment;

58.  Plaintiffs have not, and cannot claim that any representations on the part of
Defendants lead them to enter into their “Purchase Agreement” in April 2000, over 14 years|
prior to any alleged representations or conduct by any of the Defendants, The Court was left (o
wonder if any of these failings could be corrected in a second amended complaint, as Plaintiffy
failed to proffer a proposed second amended complaint as is required under EDCR 2.30. As

such, Plaintiffs* Motion to Amend Complaint was doomed from the outset;

16
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59.  All of Plaintiffs’ claims are based on the theory that Plaintiffs have “vested
rights™ over the Defendants and the GC Land. The request for injunctive relief is based on the;
assertion of alleged “rights” under the Master Declaration;

60.  The Court has already found, both of Plaintiffs’ legal theories (1} the zoning
aspect and exhaustion of administrative remedies, and (2) the alleged breach of the restrictive)
covenants under a Master Declaration “contract,” are maintained without reasonable ground,
Defendants are not parties to the “contract” alleged to have been breached, and Court
intervention is not “clearly necessary” as an exception to the bar fo interfere in an administrative)
Process;

61.  The zoning on the GC Land dictates its use and Defendants rights to develop theit
land;

62.  Plaintiffs’ reurgument of the “Lot 10" claim, which Plaintiffs have argued before,
which this Court asked Plaintiffs not to rehash, is without merit. Drainage easements upon thd
GC Land in faver of the City of Las Vegas do not make the GC Land a part of the Queensridge]
CIC. The Queensridge CIC would have to be a party to the drainage easements in order to havel
rights in the easements. Plaintiffs prescnted no evidence to establish that the Queensridge CIC iy
a parly to any drainage easements upon the GC Land;

63.  Plaintiffs do not represent FEMA or the govemment, who are the authoritics
having jurisdiction to set the regulations regarding “flood drainage.” Plaintiffs do not have any
agreements with Defendants regacding flood drainage and nor any jurisdiction nor standing to
claim or assert “drainage” rights. Any claims under flood zones or drainage easements would be
asserted by the governmental authority having jurisdiction;

64.  Notwithstanding any alleged “open space” land use designation, the zoning on the|

GC Land, as supported by the evidence, is R-PD7. Plaintiffs latest argument suggests the land s
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“zoned” as “open space™ and that they have some right to prevent any modification of thal
alleged designation under NRS 278A. But the Master De;::laration indicates that Queensridge is 4
NRS Chapter 116 community, and NRS 116.1201(4) specifically and unambiguously provides,
“The provisions of chapters 117 and 278A of NRS do not apply to common-interest
communities.” The Plaintiffs do not have standing to even make any claim under NRS 2784,

63.  There is no evidence of any recordation of any of the GC Land, by deed, lien, o1
by any other exception to title, that would remotely suggest that the GC Land is within a planned
unit development, or is subject to NRS 278A, or that Queensrdge is governed by NRS 278A.
Rather, Queensridge is governed by NRS 116;

66. NRS 278.3493)(e) states “The governing body, or planning commission if it is|
authorized to take final action on a tentative map, shall consider: Conformity with the zoning
ordinances and master plan, except that if any existing zoning ordinance is inconsistent with the
master plan, the zoning ordinance takes precedence;”

67.  The Plaintiffs do not own the land which allegedly contains the drainage pointed
out in Exhibits 11 and 12. It is Defendants’ responsibility to deal with it with the government,
Tivoli Village is an example of where drainage means were changed and drainage challenges
were addressed by the developer. Plaintiffs have no standing to enforce the maintenance of af
drainage easement to which they are not a party;

68.  Plaintiffs” Amended Complaint, itself, recognizes that the Master Declaration
does not epply to the land proposed to be developed by the Defendants, as it states on page 2,
paragraph 1, that “Larry Miller did not protect the Plaintifts’ or homeowner’s vested rights by
including a Restrictive Covenant that Badlands must remain a golf course as he and other agents
of the developer had represented to homeowners.” The Amended Complaint reiterated at page

10, parapraph 42, “The sale was completed in March 2015 and conveniently feft out any
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restrictions that the golf course must remain a golf course.” /d Thus, Plaintiffs proceeded in|
prosecuting this case and attempting to enjoin development with full knowledge that there were)
no applicable restrictions, conditions and covenants from the Master Declaration which applied
to the GC Land, and there were no restrictive covenants in place relating to the sale which
prevented Defendants from doing so;

69.  Plaintiffs impropetly assert that the Motion to Dismiss relied primarily upon thel
“ripeness” doctrine and the allegation that the Fraud Cause of Action was not pled with
particularity. But this is not true. The Motion to Dismiss was granted because Plaintiffs do nof
possess the “vested rights” they assert because the GC Land is not part of Queensridge CIC and
not subject to its CC&Rs. The Fraud claim failed because Plaintiffs could not state the elements
of a Fraud Cause of Action. They never had any conversations with any of the Defendants prior
to purchasing their Lot and therefore, no fraud could have been committed by Defendants against
Plaintiffs in relation to their home/lot purchase because Defendants never made any knowingly
false representations to Plaintiffs upon which Plaintiffs relied to their detriment, nor as stated by
Plaintiff to the Court did Defendants ever make any representations to Plaintiffs at all, Plaintiffs’
were denied an opportunity to amend their Complaint a second time because doing so would be|
futile given the fact that they have failed to state claims and cannot state claims for “vested|
rights” or Fraud;

70.  None of Plaintiffs’ alleged “changed circumstances™—neither the withdrawal of
applications, the abatement of others, or the introduction of new ones, changes the fundamental
fact that Plaintiffs have no standing ta enforce the Master Declaration against the GC Land, or
any other Jand which was not annexed into the Queensridge CIC. It really is that simple;

71.  Likewise, the claim that because applications were withdrawn by Defendants af

the City Council Meeting and the rest were held in abeyance, that the Eagle Thrifty case no
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longer applies and no longer prevents a preliminary injunction to enjoin Defendants from
submitting future Applications, fails as a matter of law. Plaintiffs” Motion to Amend remaing
improper under Eagle Thrifiy because Plaintiffs are effectively seeking to restrain the City of Las
Vegas by requesting an injunction against the Applicant, and they are impropetly seeking to
restrain the City from hearing future zoning and development applications from Defendants.
Eagle Thrifty neither allows such advance restraint, nor does it condone such advance restraint
by dirceting a preliminary injunction against the Applicant;

72.  Amending the Complaint based on the theories argued by Plaintiffs would bej
futile, and Plaintiffs continue to fail to state a claim upon which relief can be granted;

73.  Leave to amend should be freely granted “when justice so requires,” but in this
case, justice requires the Motion for Leave to Amend be denied. It would be futife. Additionally,
Plaintiffs have noticeably failed to submit any proposed second amended Complaint ai any time,
See EDCR 2,30, The Court is compelled t¢ deny Plaintiffs’ Motion to Amend;

i

i

Plaintiffs’ Motion for Evidentiary Hearing and Stay of Order for Rule 11 Fees and|
Costs

4. Plaintiffs are not entitled to an Evidentiary Hearing on the Motion for Attomeys’
Fees and Costs. NRS 18.010(3) states “in awarding attorney's fees, the court may pronounce it
decision on the fees at the conclusion of the trial or special proceeding without written motion
and with or without presertation of additional evidence.”

75.  Plaintiffs’ seek an Evidentiary Hearing on the “Order for Rule [1 Fees and
Costs,” but the request for sanctions and additional attorneys’ fees pursuant to NRCP 11 was
denied by this Court. Plaintiffs do not seek reconsideration of that denial, and no Evidentiary|

Hearing 1s warranied;
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76.  The Motion itself if procedurally defective. It contains only bare citations (o
statues and rules, and it contains no Affidavit as required by EDCR 2.21 and NRCP 56(e);

77. NRCP 60(b) does not allow for Evideniiary Hearing to give Plaintiffs
“ppportunity to present evidence as to why they filed a Motion for Preliminary Injunction against
Fore Stars and why that was appropriate.” It allows the setting aside of a default judgment due to
mistakes, inadvertence, excusable neglect, newly discovered evidence or fraud. With respect to
the Motion for Attorneys’ Fees and Costs and Order granting the same, this is not even alleged;

78.  Plaintiffs must establish “adequate cause” for an Evidentiary Ilearing. Raorey v.
Rooney, 109 Nev. 540, 542-43, 853 P.2d 123, 124-25 (1993). Adequate causc “requires|
something more than allegations which, if proven, might permit inferences sufficient to establish
grounds. ....” “The moving party must present a prima facie case...showing that (1) the facts
alleged in the affidavits arc relevant to the grounds for medification; and (2) the evidence is not
merely cumulative or impeaching.” Jf.

79.  Plaintiffs have failed to establish adequate cause for an Evidentiary Hearing.
Plaintiffs have not even submitted a supporting Affidavit alleging any facts whatsoever;

30. "Only in very rare jnstances in which new issues of fact or law are raised
supporting a ruling contrary to the ruling already reached should a motion for rehearing bel
granted.” Moore v. City of Las Vegas, 92 Nev, 402, 405, 551 P.2d 244, 246 (76). "Rehearings are
not granted as a matter of right, and are not allowed for the purpose of reargument." Geller v.
MeCawn, 64 Nev. 102, 108, 178 P.2d 380, 381 (1947) (citation omitted). Points or contentions
available before but not raised in the original hearing cannot be maintained or considered on
rehearing. See Achrem v. Expressway Plaza Ltd. P'ship, 112 Nev. 737, 742, 917 P.2d 447, 450

(1996);
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81.  There is no basis for an Evidentiary Hearing under NRCP 59(a). There were no
irregularities in the proceedings of the courd, or any order of the court, or abuse of discretion
whereby either parly was prevented from having a fair trial. There was no misconduct of the]
court or of the prevailing party, There was no accident or surprise which ordinary prudence]
could not have guarded against. There was no newly discovered evidence material for the party
making the motion which the patty could not, with reasonable diligence, have discovered of]
produced at trial. There were no excessive damages being given under the influence of passion
of prejudice, and there were no errors in law occurring at the trial and objected to by the party
making the motion. If anything, the fact that Defendants were awarded 56% of their incurred,
attorneys” fees and costs relating fo the preliminary injunction issues, and denied additional
sanctions pursuant to NRCP 11, demonstrates this Court’s evenhandedness and fairness to the|
Plaintiffs;

82.  Plaintiffs are not automatically entitled to an Evidentiary Hearing an the issne of
attorneys’ fees and costs, and the decision to forego an cvideﬁtiary hearing does not deprive 3
party of due process rights if the party has notice and an oppertunity to be heard. Lim v, Willick
Law Grp., No. 61253, 2014 WL 1006728, at *1 (Nev. Mar. 13, 2014). See, aiso, Jones v. Jones,
22016 WL 3856487, Case No. 66632 (2016);

83. In this case, Plaintiffs had notice and the opportunity to be heard, and already|
presented to the Court the evidence they would seek to present about why they filed a Motion for]
a Preliminary Injunction against these Defendants, having argued a1 the September 27, 2014
Hearing, the October 11, 2016 Hearing, the November 1, 2016 Hearing and the January 10, 2017
hearing that they had “vested rights to enforce “restrictive covenants™ against Defendants under|

the Gladstone v. Gregory case. Those arguments fail;

22

002396
6546



10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

84.  The Court also gave Plaintiffs the opportunity to submit any further evidence they,
wanted, with a deadline of November 13, 2016. The Court considered all evidence timely
submitted;

85.  Plaintiffs filed on November 8, 2016 Supplemental Exhibits with their argument|
regarding the “Amended Master Declaration” and on November 18, 2016 “Additional
Information” including description of the City Council Meeting. Plaintiffs also filed on)
November 17, 2016, their Response to the Motion for Attorneys' Fees and Costs;

86.  On its face, the facts claimed in Plaintiffs” Motion, unsupported by Affidavit,
regarding why he had to file the first Motion for Preliminary Injunction, second Motion forf
Preliminary I[njunction on September 28, 2016, the Motion for Stay Pending Appeal and the
Motion for Rehearing, which Motions were the basis of the award of altomeys’ fees and costs,
are unbelievable. Plaintiffs ¢laim that the City was dismissed as a Defendant and the “onlﬂ
remedy” was to file directly against the Defendants, But Plaintiffs filed their Motion for
Preliminary Injunction against Fore Stars the day after the hearing on their first Motion for
Preliminary Injunction—even before the decision on their first Motion was issued detailing the
denial of the Motion and the analysis of the Eagle Thrifty case. The Court had not even heard,
let alone granted, City’s Motion to Dismiss at that time;

87.  Plaintiffs’ justification that the administrative process came to an end when foun]
applications were withdrawn without prejudice, three were held in abeyance, and “a
contemplated additional violation of the CC&R's appeared on the record” is alsa without merit.
Aside from the fact that Plaintiffs are not permitted to restrain, in advance, the filing of
applications or the City’s consideration of lhe_m, factually, as of September 28, 2016, thel
Planning Commission Mecting had not even occurred yet (let alone the City Council Meeting).

The administrative process was still ongoing;
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88.  The claim that the Gludstone case was applicable directly against restrictivel
covenani violators after the adminisiralive process ended and Defendants were “no longer
protected by Eagle Thrifty” is, again, belied by the fact that the CC&R’s do not apply to, and|
cannot be enforced against, land that was not annexed inte the Queensridge CIC. Gladstond
does not apply. Plaintiffs’ argument is not convincing;

89.  Plaintiffs’ arguments regarding how “frivolous” is defined by NRCP 11 ig
irrelevant because those additional sanctions against Plaintiffs® counsel were denied as moot, in
light of the Court awarding Defendants attorneys’ fees and costs under NRS 18.010(2)(b) and
EDCR 7.60;

90. Defendants” Motion sought an award of $147,216.85 in attorneys™ fees and costs|
dollar for dollar, incurred in having to defeat Plaintiffs’ repeated efforts to obtain a preliminary|
injunction against Defendants, which mulitiplied the proceedings unnecessarily,  After
considering Defendants’ Motion and Supplement and Plaintiffs’ Response, the Court awarded
Defendants $82,718.50. The attorneys” fees and cosis awarded related only to those efforis to
obtain a preliminary injunction through the end of October, 2016, and did not include or consider
the additional attorneys’ fees, or the additional costs, which were incurred by Defendants relating
to the Motions to Dismiss, or the new filings afier October, 2016,

91. NRS 18.010, EDCR 7.60 and NRCP 1! are distinct rules and statues, and the|
Court can apply any of the rules and statues which are applicable;

92.  NRS § 18.010 makes allowance for attorney’s fees when the Court finds that the|
claim of the opposing party was brought without reasonable ground or to harass the prcvailini
party, and/or in bad faith, MRS 18.010{2)(b). A frivolous claim is one that is, “both baseless and
made without a reasonable competent inquity.” Bergmeann v. Boyce, 109 Nev. 670, 856 P.2d

360 (1993). Sanctions or attorneys’ fees may be awarded where the pleading fails to be well
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grounded in fact and warranted by existing law and where the attomey fails to make a reasonablef
competent inguiry. Id The decision to award attorney fees against a party for pursuing a claim
without reasonable ground is within the district court's sound discretion and will not be
overturned absent a manifest abuse of discretion. Edwards v. Emperor's Garden Restaurant, 130)
P.3d 1280 (Nev. 2006).

93.  NRS 18.010 (2} provides that: “The court shall liberally construe the provisiong
of this paragraph in favor of awarding attorney’s fees in all appropriate situations. It is the intent
of the Legislature that the court award attorney’s fees pursuant to this paragraph and impose
sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all appropriate
situations to punish for and deter frivelous or vexatious claims and defenses because such claimg
and defenses overburden limited judicial resources, hinder the timely resolution of meritorious
claims and increase the costs of engaging in business and providing professional services to the
public.”

94. EDCR 7.60(b) provides, in pertinent part, for the award of fees when a party|
without just cause: (1) Presents to the court a motion or an opposition to a motion which is
obviously frivolous, unnecessary or umwarranted, (3) So multiplies the proceedings in a case as
to increase costs unreasonably and vexatiously, and (4) Fails or refuses to comply with these
ru]es;-

95.  An award of attomey’s fees and costs in this case was appropriate, as Plaintiffs’
claims were baseless and Plaintiffs’ counsel did not make a reasonable and competent inquiry
before proceeding with their first Motion for Preliminary Injunction after receipt of the
Opposition, and in filing their second Preliminary Injunction Motion, their Motion for Rehearing

or their Motion for Stay Pending Appeal, particularly in light of the hearing the day prior.
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Plaimtiffs’ Motions were the epitome of a pleading that “fails to be well grounded in fact and
warranted by existing law and wherc the attorney fails to make a reasonable competent inquiry;”

96. There was absolutely no competent evidence to support the contentions in
Plaintiffs” Motions--neither the purported “facts” they asserted, nor the “irreparable harm” thaf
they alleged would occur if their Motions were denied. There was no Affidavit or Declaration
filed supporting thosc alleged facts, and Plaintiffs even changed the facts of this case to suit their
needs by transferring title to their property mid-litigation after the Opposition to Motion foy
Preliminary Injunction had been filed by Defendants. Plaintiffs were blindly asserting “vested
rights” which they had no right to assert against Defendants;

o7, Plaintiffs certainly did not, and cannot present any set of circumstances under
which they would have had a good faith basis in law or fact to assert their Motion for
Preliminary Injunction against the non-Applicant Defendants whose names do not appear on the
Applications. The non-Applicant Defendants had nothing to do with the Applications, and
Plainti{fs maintenance of the Motion against the non-Applicant Defendants, named personally,|
served no purpose but o harass and annoy and cause them io incur unnecessary fees and costs;

98. On October 21, 2016, Defendants filed their Motion for Attorneys’ Fees and|
Costs, seeking an award of attorneys’ fees and costs purswant to EDCR 7.60 and NRS 18.070,
which was set to be heard in Chambers on November 21, 2016, Plaintiffs filed a response on
November 17, 2016, which was considered by the Coutt;

99.  Defendants have been forced to incur significant attorneys’ fees and costs 10
respond to the repetifive filings of Plaintiffs. Plaintiffs’ Motions are without merit and
unnecessarily duplicative, and made a repetitive advancement of arguments that were withoul|

merit, even after the Court expressly warned Plaintiffs that they were “too close” io the dispute;
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100.  Plaintiff, Robert N. Peccole, Esq., by being so personally close to the case, is o)
blinded by his personal feelings that he is ignoring the key issues central to the causes of action
and failing to recognize that continuing to pursue flawed claims for relief, and rehashing the
arguments again and again, following the date of the Defendants’ September 2, 2016 Opposition,
is improper and unnecessarily harms Defendants;

101.  In making an award of atlorneys® fees and costs, the Court shall consider the
quality of the advocate, the character of the work to be done, the work actually performed, and
the tesult. Brunzell v. Golden Garte National Bank, 85 Nev. 345, 455 P.2d 31 (1969). Defendants
submitted, pursuant to the Bruncell case, affidavits regarding attorney’s fees and costs they
requested, The Court, in its separate Order of January 20, 2017, has analvzed and found, and
now reaffirms, that counsel meels the Brumzell factors, that the costs incurred were reasonable
and actually incurred pursumnt to Cadle Co. v. Woods & Erickson LLP, 131 Nev. Adv. Op. 15
(Mar. 26, 2015), and outlined the reasonableness and necessity of the attomeys’ fees and costs
incurred, to which there has been no challenge by Plaintiffs;

102, Plaintiffs were on notice that their position was maintained without reasonable
ground afier the September 2, 2016 filing of Defendants’ Opposition to the first Motion for
Preliminary Injunction. The voluminous documentation attached thereto made clear that thel
Master Declaration does not apply to Defendants’ land which was not annexed into the
Queensridge CIC. Thus, relating to the preliminary injunction issues, the sums incurred after]
September 2, 2016 were reasonable and necessary, as Plaintiffs continued to maintain their
frivolous position and filed multiple, repetitive documents which required response;

103.  Defendants are the prevailing party when it comes to Defendants® Motions for

Preliminary Injunction, Motion for Stay Pending Appeal and Motion for Rehearing filed in
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September and October, and Plaintiffs” position was maintained without reasonable ground or to)
harass the prevailing party. NRS 18.010;

104. Plaintiffs presented to the court motions which were, or became, frivolous,
unmecessary or unwarranted, in bad faith, and which so multiplied the proceedings in a case as to
increase costs unreasonably and vexatiousty, and failed to follow the rules of the Court. EDCR
7.60;

105.  Given these facts, there is no basis to hold an Evidentiary I{earing with respect to
the Order granting Defendants’ attomeys’ fees and costs, and the Order should stand;

Plaintiffs’ Opposition to Countermotion for Fees and Costs

106. This Opposition to “Countermotion,”” substantively, does not address the pending|
Countermotions for attomeys’ fees and costs, but rather the Motion for Attorneys’ Fees and
Costs which was filed October 21, 2016 and granted November 21, 2016;

107. The Opposition to that Motion was required to be filed on or before Novembeq
10, 201 6. It was not filed until January 7, 2017,

108. Separately, Plaintiffs filed a “response” to the Motion for Attomeys’ Fees and
Costs, and Supplement thereto, on November 17, 2016. As indicated in the Court’s November
21, 2616 Minute Order, as confirmed by and incorpoerated into the Fee Order filed January 20,
2017, that Response was reviewed and considered;

109, Plaintiffs did not attach any Affidavit as required by EDCR 2‘21. to attack the
reasonableness or the attorneys’ fees and costs I-.l‘ll‘.‘ll.l.lTEd, the necessity of the attorneys® fees and
costs, or the accuracy of the attorneys’ fees and costs incurred;

[10.  There is sufficient basis to strike this untimely Opposition pursuani to EDCR 2.21
and NRCF 56(e) and the same can be construed as an admission that the Motion was meritoriouj

and should be granted;
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111, On the merits, Plaintiffs’ “assumptions™ that “attorneys’ fees and costs are being|
requested based upon the Motion to Dismiss™ and that “sanctions under Rule 11 for filing 4
Motion for Preliminary Injunction against Fore Stars Defendants” is incorrect. As made clear by
the itemized billing statements submitted by Defendants, none of the attomeys® fees and costs|
requested within that Motion relaied to the Motion to Dismiss. Further, this is also clear because]
at the time the Motion for Attorneys” Fees and Costs was filed, the hearings on the City’s Motion
to Dismiss, or the remaining Defendants® Motion to Dismiss, had not even occurred;

112.  Plaintiffs erroneously claim that Defendants cited “no statutes or written contracts
that would allow for attomeys’ fees and costs.” Defendants clearly cited to NRS 18,010 and
EDCR 7.60;

113.  The argument that if this Court declines to sanction Flaintiffs’ counsel pursuant to
NRCP 11, they cannot grant attomneys’ fees and costs pursuant to NRS 18.010 and EDCR 7.60 is
nonsensical. These are district statuies with distinct bases for awarding fees;

114.  This Court was gracious to Plaintiffs’ counsel in exercising its sound discretion in|
denying the Rule 11 request, and had solid ground for awarding EDCR 7.60 sanctions and
attomeys' fees under NRS 18.010 under the facts;

115,  Since Motion for Attorneys’ Fees and Costs, and Supplement, was not relating to
the Motion to Dismiss, the arguments regarding the frivolousness of the Amended Complain
need not be addressed within this section;

116.  The argument that Plaintiffs are entitled to fees because they “are the prevailing
party under the Rule 11 Motion™ fails. Defendants prevailed on every Motion, That the Court
declined to impose additional sanctions against Plaintiffs’ counsel does not make Plaintiffs the
“prevailing party,” as the Motion for Attotneys’ Fees and Costs was granted. Moreover,

Plaintiffs have not properly sought Rule 1! sanctions against Defendants;
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117. There is no statute or rule that allows for the filing of an Opposition after 2
Motion has been granted. The Opposition was improper and should not have been belatedly)
filed. It compelled Defendants to further respond, causing Defendants to incur further

unnecessary attorneys’ fees and costs;

Plaintiffs’ Motien for Court to Re

118.  Plaintiffs seck reconsideration pursuant to NRCP 60(b} based on the alleged
“misrepresentation” of the Defendants regarding the Amended Master Declaration at the]
November 1, 2016 Hearing;

119, No such “misrepregentation” occurred. The record reflects that Mr. Jimmerson
was reading correctly from the first page of the Amended Master Declaration, which states it wag
“effective October, 2000.” The Court understood that to be the effective date and not necessarily,
the date it was signed or recorded. Defendants also provided the Supplemental Exhibit R which
evidenced that the Amended Master Declaration was recorded on Augusi 16, 2002, and
reiterated it was “effective October, 2000,” as Defendants’ counsel accurately stated. This
exhibit also negated Plaintiffs’ earlier confention that the Amended Master Declaration had nof
been recorded at all. Therefore, not only was there no misrcpresentation, there was transparency
by the Defendants in open Court;

120. The Amended Master Declaration did not “take out” the 27-hole golf course from
the definition of “Property,” as Plaintiffs erroncously now allege. More accurately, it excluded
the entire 27-hole golf course from the possible Annexable Property, This means that not onlyj
was it never annexed, and therefore never made part of the Queensridge CIC, but it was no
longer even eligible 10 be annexed in the future, and thus could never become part of the

Queensridge CIC;
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121. It is significant, however, that there are two (2) recorded documents, the Master
Declaration and the Amended Master Declaration, which both make clear in Recital A that thel
GC Land, since it was not annexed, is not a part of the Queensridge CIC;

122. Whether the Amended Master Declaration, effective October, 2000, was recorded
in October, 2000, March, 2001 or August, 2002, does not matter, because, as Defendants pointed
out at the hearing, Mr. Peccole’s July 2000 Deed indicated it was “subject to the CC&Rs tha
were recorded at the time and as may be amended in the future” and that the “CC&Rs which hej
knew were going to be amended and subject to being amended, were amended;”

123.  The only effect of the Amended Master Declaration’s language that the “entire
27-hole golf course is not a part of the Property or the Annexable Property” instead of just the
“18 holes,” is that the 9 holes which were never annexed were no longer even annexable.
Effectively, William and Wanda Peccole and their entities took that lot off the table and made
clear that this lot would not and could not later become part of the Queensridge CIC;

124.  None of that means that the 9-holes was a part of the “Property” before—as this
Court clearly found, it was not. The 1996 Master Declaration makes clear that the 9-holes was
only Annexable Property, and it could only become “Property” by recording a Declaration of]
Annexation. This never occurred;

125. The real relevance of the fact that the Amended Master Declaration was recorded,|
in the context of the Motion to Dismiss, is that, pursuant to Brelint v. Preferred Equities, 109
Nev. 842, the Court is permitted to take judicial notice of, and take into consideration, recorded|
docurnents in granting or denying a motion to dismiss;

126.  Plaintiffs ignore the fact that notwithstanding the fact that the Amended Mastey
Declaration, effective October, 2000, was not recorded until August, 2002, Plaintiffs transferred

Deed to their lot twice, once in 2013 into their Trust, and again in September, 2016, both times|
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after the Amended Master Declaration (which they were, under their Deeds, subject to) was
recorded and both times with notice of the development rights and zoning rights associated with
the adjacent GC Land,

127.  Plaintiffs’ argument that the Amended Master Declaration is “invalid” because it
“did not contain the certification and signatures of the Association President and Secretary™ i
irrelevant, sincc the frivolousness of Plaintiffs’ position is based on the original Master
Declaration and not the amendment. But this Court notes that the Declarations of Annexation
which are recorded do not confain such signatures of the Association President and Secretary
cither. Hypothetically, if that renders such Declarations of Annexation “invalid,” then Parcel 19,
where Plaintiffs’ home sits, was never properly “annexed” into the Queensridge CIC, and thus
Plaintiffs would have no standing to assert the terms of the Master Declaration against anyone,
even other members of the Queensridge CIC. This last minute argument is without basis in fact
or law;

128. A Motion for reconsideration under EDCR 224 is only appropriate when
“substantially different evidence is subsequently introduced or the decision is clearly erroneous.”
Masonry & Tile Contractors Ass'n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741,
941 P.2d 486, 489 (1997). And so motions for reconsideration that present no new evidence ol
intervening case law are "superfluous,” and it is an "abuse of discretion” for a trial court to
consider such motions. Moare v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (76).

129.  Plaintiffs’ request thal the Order be reconsidered because it does not consider
issues subsequent to the City Council Meeting of November 16, 2016 is also without merit. Thej
Motion to Dismiss was heard on November 1, 2016 and the Court allowed the parties until
November 15, 2016 to supplement their filings. Although late filed, Plaintiffs did filg

*Additional Information to Brief,” and their “Renewed Motion for Preliminary Injunction,” on
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November 18, 2016—before issuance of the Findings of Fact, Conclusions of Law, Order ana
Judgment on November 30™ --putting the Court on notice of what occurred at the City Council
Meeting. However, as found hereinabove, the withdrawal and abevance of City Council
Applications does not matter in relation to the Motion to Dismiss. Plaintiffs did not possesy
“vested righis” over Defendants’ GC Land before the meeting and they do not possess “vested
rights” over it now;

130.  Plaintiffs’ objection to the Findings relating NRS 116, NRS 278, NRS 278A and
R-PD7 zoning is also without merit, because those Findings are supported by the Supplements
timely filed by Defendants, and those statutes and the zoning issue are altl relevant to this casel
with respect to Defendants’ right to develop their land. This was raised and discussed in the
Motion to Dismiss and Opposition to the first Motion for Preliminary Injunction, and properly,
and timcly supplemented. Defendants did specifically and timely submit multiple documents,
including the Declaration of City Clerk Luann Holmes to attest to the fact that NRS 278A does
not apply te this controversy, and thus it is clear that the GC Land is not part of or within 4
planned unit development. Plaintiffs do not even possess standing to assert a claim under NRS|
Z78A, as they are governed by NRS 116. Further, Defendants’ deeds contain no title exception o1}
reference 1o NRS 278A, as would be required were NRS 278A to apply, which it does not;

131.  Recital B of the Master Declaration states that Queensridge is a “common interes
community pursuant to Chapter 116 of the Nevada Revised Statutes.” Plaintiffs raised issues
concerning NRS 278A. While Plaintiffs may not have specifically cited NRS 278A in their
Amended Complaint, in paragraph 67, they did claim that “The City of Las Vegas with respect to)
the Queensridge Master Planned Development required ‘open space’ and “flood drainage’ upon
the acreage designated as golf course (The Badlands Golf Course)” NRS 2784, entitled

“Planned Unit Development,” contains a framework of law on Planned Unit Developments, a
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defined therein, and their ‘common open space.” NRS 116.1201(4) states that the provisions of
NRS 278A do not apply to NRS 116 common-interest communities like Queensridge. Thus,|
while Plaintiffs may not have directly mentioned NRS 278A, they did make an allegation|
invoking its applicability;

132.  Zoning on the subject GC Land is appropriately referenced in the November 30,
2016 Findings of Fact, Conclusions of Law, Order and Judgment, because Plaintiffs contended
that the Badlands Golf Course was open space and drainage, but the Court rejected thail
argument, finding that the subject GC Land was zoned R-PD7;

133, Plaintiffs now allege that alter-ego claims against the individual Defendants
(Lowie, Dellart and Pankratz) should not have been dismissed without giving them a chance to
investigate and flush out their allegations through discovery. But no alter ego claims were made,
and alter ego is a remedy, not a cause of action. The only Cause of Action in the Amended
Complaint that could possibly support individual liability by piercing the corporate veil is the
Fraud Cause of Action. The Court has rejected Plaintiffs’ Fraud Cause of Action, not solely on
the basis that it was not plead with particularity, but, more importantly, on the basis thai
Plaintiffs failed to state a claim for Fraud because Plaintiffs have never alleged that Lowie,
DeHart or Pankratz made any false representations to them prior to their purchase of their lot.
The Court further notes that in Plaintiffs” lengthy oral argument before the Court, the Plaintiffs
did not even mention its claim for, or a basis for, its fraud claim. The Plaintiffs have offered
insufficient basis for the allegations of fraud in the first place, and any attempt to re-plead thej
same, on this record, is futile;

134, Fraud requires a false representation, or, alternatively an intentional omission
when an affirmative duty to represent exists. See Lubbe v. Barba, 91 Nev. 596, 541 P.2d 115

(1975). Plaintiffs alleged Fraud against Lowie, DeHart and Pankratz, while admitting they nevei
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spoke with any of the prior to the purchase of their lot and have never spoken to them prior {0
this litigation. Plaintiffs’ Fraud Cause of Action was dismissed because they cannot state facts
that would support the elements of Fraud. No amount of additional time will cure thig
fundamental defect of their Fraud claim;

135.  Plaintiffs claim that the GC Land that later became the additional nine holes was
“Property” subject to the CC&Rs of the Master Declaration at the time they purchased their lot,
because Plaintiffs purchased their lot between execution of the Master Declaration (which
contains an exclusion that “The existing 18-hole golf course commonly known as the ‘Badlandg
Golf Course’ is not a part of the Property or the Annexable Property”) and the Amended and
Restated Master Declaration (which provides that “The existing 27-hole golf course commonly
known as the ‘Badlands Golf Course’ is not a part of the Property or the Annexable Property™)
is meritless, since it ignores the clear and unequivocal language of Recital A (of both documents)
that “In no event shall the term “Property” include any portion of the Annexable Property for
which a Declaration of Annexation has not been Recorded...”

136. Al three of Plaintiffs’ claims for relief in the Amended Complaint are based on)
the concept of Plaintiffs’ alleged vested rights, which do not exist against Defendants;

137. There was no “misrepresentation,” and there is no basis to set aside the Order of
Dismissal;

138. In order for a complaint to be dismissed for failure to state a claim, it must appear|
beyond a doubt that the plaintiff could prove no set of facts which, if accepted by the trier of fact,
would entitle him or her to relief. Blackjack Bonding v. City of Las Vegas Mun. Court, 116 Nev|
1213, 1217, 14 P.3d 1275, 1278 (2000} (emphasis added);

139. It must draw every fair inference in favor of the non-moving party. /d (emphasis

added);
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140.  Generally, the Court is to accept the factual allegations of a Complaint as true on|
a Motion to Dismiss, but the allegations must be legally sufficient to constitute the elements o
the claim asserted. Carpenter v. Shalev, 126 Nev. 698, 367 P.3d 755 (2010);

141.  Plaintiffs have failed to state a claim upon which relief can be granted, even with
every fair inference in favor of Plaintiffs. [t appears beyond a doubt that Plaintiffs can prove noj
set of facts which would entitle them to relief. The Court has grave concerns about Plaintiffs’
motives in suing these Defendants for frand in the first instance;

Defendants’ Memorandum of Costs and Disbursements

142. Defendants’ Memorandum of Costs and Disbursements was timely filed and
served on December 7, 2016;

143. Pursvant to NRS 18,110, Plaintifts were entitled 1o file, within three (3) days of
service of the Memorandum of Costs, a Motion to Retax Costs. Such a Motion should have been
filed on or before December 15, 2016

144.  Plaintiffs failed te filc any Motion to Retax Costs, or any objection to the costs
whatsoever. Plaintiffs have therefore waived any objection 1o the Memorandum of Costs, and
the same 1s now [inal;

145, Defendants have provided evidence to the Court along with their Verified|
Memorandum of Costs and Disbursements, demonstrating that the costs incurred were
reasonable, necessary and actually inewrred. Cadle Co. v. Woods & Frickson LLP, 131 Nev
Adv, Op. 15 (Mar, 26, 2015);

Defendants’ Countermotions for Attorneys’ Fees and Costs

146. The Court has allowed Plaintiffs to enter thirteen (13) exhibits, only three (3) of
which had been previously produced 1o opposing counsel, by attaching them to Plaintiffs’

“ddditional information to Renewed Motion for Preliminary Injunction,” filed November 28,
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2016. The Exhibits should have been submitled and filed on or before November 15, 2016, in)
advance of the hearing, and shown to counsel before being marked. The Court has allowed|
Plaintiffs to make a record and to enter never before disclosed Exhibits at this post-judgment
hearing, including one document dated January 6, 2017, over Defendants’ objection that there
has been no Affidavit or competent evidence to support the genuineness and authenticity of these
documents, as well as because of their untimely disclosure. The Court notes that Plaintiffs
should have been prepared for their presentation and these Exhibits should have been prepared
marked and disclosed in advance, but Plaintiffs failed to do so. EDCR 7.60¢b)(2);

147.  The efforts of Plaintiffs throughout these proceedings to repeatedly, vexatiously
attempt to obtain a Preliminary Injunction against Defendants has indeed resulted in prejudice
and substantial harm to Defendants. That harm is not only due to being forced to incu
attorneys’ fees, but harm to their reputation and to their ability to obtain financing or refinancing,
just by the pendency of this litigation;

148.  Plaintiffs are so close to this matter that even with counsel’s experience, he fails|
to follow the rules in this litigation. Plaintiffs’ accusation that the Court was “sleeping” during
his oral argument, when the Court was listening intently to all of Plaintiffs’ arguments, is|
objectionable and insulting 1o the Court. It was extremely unprofessional conduct by Plaintiff;

149, Plaintiffs’ claim of an atleged representation that the golf course would never bg
changed, if true, was alieged to have occurred sixteen (16) years prior to Defendants acquiringi
the membership interests in Fore Stars, Lid. Of the nineteen (19) Defendants, twelve (12) were
relatives of Plaintiffs or entities of relatives, all of whom were volumtarily dismissed by
Plaintiffs. The original Complaint faulted the Peccole Defendants for not “insisting on a

restrictive covenant” on the golf course limiting its use, which would not have been necessary i
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the Master Declaration applied. This was a confession of the frivolousness of Plaintiffs” position.
NRS 18.010(2)(b); EDCR 7.60(b)(1);

150. Between September 1, 2016 and the date of this hearing, there were
approximately ninety (90) filings. This multiplication of the proceedings vexatiously is in
violation of EDCR 7.60. EDCR 7.60(b)(3);

151, Three (3) Defendants, Lowie, DeHart and Pankratz, were sued individually for]
fraud, without one sentence alleging any fraud with particularity against these individuals. The
maintenance of this action against these individuals is a violation itself of NRS 18.010, as bad
faith and without reasonable ground, based on personal animus;

152.  Additicnally, EDCR 2.30 requires that any Motion to amend a complaint be
accompanied by a proposed amended Complaint. Plaintiffs” failure to do so is a violation of
EDCR 2.30,. EDCR 7.60(b)(4);

153. Plaintiffs violated EDCR 2.20 and EDCR 2.21 by failing 1o submit their Motiong
upon swom Affidavits or Declarations under penalty of perjury, which cannot be cured at the
hearing absent a stipulation. fd.,

154,  Plaintiffs did not file any post-judgment Motions under NRCP 52 or 59, and two
of their Motions, namely the Mosion fo Reconsider Ovder of Dismissal and the Motion for
Evidentiary Hearing and Stay of Order for Rule 11 Fees and Costs, were untimely filed after the)
£0 day time limit contained within those rles, or within EDCR 2.24.

155.  Plaintiffs also failed to seek leave of the Court prior to filing its Renewed Motion
for Preliminary Injunction or its Motion to Reconsider Order of Dismissal. /d.;

156.  Plaintiffs® Opposition to Countermotion for Attomeys’ Fees and Costs, filed

January 5, 2017, was an extremely untimely Opposition to the October 21, 2016 Motion for
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1| Attomeys’ Fees and Costs, which was due on or before November 10, 2016. All of these are

21l fuilures or refusals to comply with the Rules. EDCR 7.60(b)(4);

4 157.  While it does not believe Plaintiffs are intentionally doing anything nefarious,
z they are too close to this matter and they have refused to heed the Court’s Orders, Findings and
6 rules and their actions have severely harmed the Defendants;

) 158. While Plaintiffs claim to have researched the Eagle Thrifly case prior to filing the
8| initial Complaint, admiting they were familiar with the requirement to exhaust thq

91l administrative remedies, they filed the first Motion for Preliminary Injunction anyway, in which

they failed to even cite to the Eagle Thrifty case, let alone attempt to exhaust their administrative

11
remedies:
12
- 159. Plaintiffs’ motivation in filing these bascless “preliminary injunction™ motions
14]| wasto interfere with, and delay, Defendants™ development of their land, particularly the land

15|l adjoining Plaintiffs’ lot. But while the facts, law and evidence are overwhelming that Plaintiffy

16( ultimately could not deny Defendants’ development of their land, Plaintiffs have continved to

71 maintain this action and foreed Defendants to incur substantial altorneys® fees ta respond to the
I8 unsupported positions taken by Plaintiffs, and their frivolous attempt to bypass City Ordinances
;z and circumvent the legislative process. These actions continue with the current four (4) Motions
%] and the Opposition;

79 160. Plaintiffs Renewed Motion for Preliminary Injunction (a sixth altempt),

23| Plaintiffs’ untimely Motion to Amend Amended Complaint (with no proposed amendment

24|l attached), Plaintiffs’ untimely Motion to Reconsider Order of Dismissal, Plaintiffs’ Motion for

2 Evidentiary Hearing and Stay of Rule 11 Fees and Costs (which had been denied) and Plaintiffs’

26
untimely Opposition were patently frivolous, unnecessary, and unsupported, and so multiplied

27
the proceedings in this case 50 as o increase costs unreasonably and vexatiously;
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161.  Plaintiffs proceed in making “scurrilous allegations” which have no metit, and to
asset *“vested rights” which they do not possess against Defendants;
162,  Considering the length of time that the Plaintiffs have maintained their action, and)

the fact that they filed four (4) new Motions after dismissal of this action, and ignored the prior

rulings of the Court in doing so, and ignored the rules, and continued to name individual
Defendants personally with no basis whatsoever, the Court finds that Plaintiffs are seeking toj
harm the Defendants, their project and their land, improperly and without justification,
Plaintiffs® emotional approach and lack of clear analysis or carc in the drafting and submission of
their pleadings and Motions warrant the award of reasonable attomey’s fees and costs in favor of
the Defendants and against the Plaintiffs, See EDCR 7.60 and NES 18.010(b)(2};

163.  Pursvant to Brunzell v. Golden Gate National Bank, 85 Nev, 345, 455 P.2d 31
(1969), Defendants have submitted affidavits regarding attorney’s fees and costs they requested)
in the sum of $7,500 per Motion. Considering the number of Motions filed by Plaintiffs on an)
Order Shorfening Time, including two not filed or served until December 22, 2016, and an
Opposition and Replies to two Motions filed by Plaintiffs on January 5, 2017, which required
response in two (2) business days, the requested sum of $7,500 in attomeys’ fees per ¢ach of the|
four (4} motions is most reasonable and necessarily incurred. Given the detail within the filings
and the timeframe in which they were prepared, the Court finds these sums , totaling $30,000
($7.500 x 4) to have been reasonably and necessarily incurred;

Plaintiffs’ Oral Motion for Stay Pending Appeal,

164.  Plaintiffs failed to satisfy the requirements of NRAP & and NRCP 62(c). Plaintiffs
failed to show that the object of their potential appeal will be defeated if their stay is denied, they
failed to show that they would suffer irreparable harm or serious injury if the stay is not issued,

and they failed to show a likelihood of success on the merits,
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ORDER AND JUDGMENT

NOW, THEREFORE:;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plairiffs' Renewed
Motion for Prefiminary Injunction is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion For
Leave To Amend Amended Complaint, is hereby denied, with prejudice;

IT IS FURTHER CRDERED, ADJUDGED AND DECREED that Plaintiffs* Motion I7or
Evidentiary Hearing And Stay Of Order For Rule 11 Fees And Costs, is hereby denied, with|
prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion Fo
Court To Reconsider Order Of Dismissal, is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’
Countermotion to Strike Plaintiffs’ Rogue and Untimely Opposition Filed 1/5/17 (titleg
Oppasition to “Countermotion” but substantively an Opposition fo the 10/21/16 Motion for
Atiorney’s Fees And Costs, granted November 21, 2016), is hercby granted, and such Opposition
is hereby stricken;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’ request
for 320,818.72 in costs, inctuding the $5,406 already awarded on November 21, 2016, and the
balance of $15,412.72 in costs through October 20, 2016, pursvant to their titely Memorandum
af Costs and Disbursements, is hereby granted and confirmed to Defendants, no Motion 1o Retax
having been filed by Plaintiffs. Said costs are hereby reduced to Judgment, collectible by any
lawful means;

IT {8 FURTHER ORDERED, ADJUDGED AND DECREED that the Judgment entered

in favor of Defendants and against Plaintiffs in the sum of $82,718.50, comprised of $77,312.50)
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in attorneys’ fees and $5,406 in costs relating only to the preliminary injunction issues after the
September 2, 2016 filing of Defendants” first Opposition through the end of the October, 2016
billing cycle, is hereby confirmed and collectible by any lawful means;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants
Countenmotion for Aitomeys’ Fees relating to their responses to Plaintiffs four (4) motions and|
one (1) opposition, and the time for appearance at this hearing, is hereby GRANTED
Defendants are hereby awarded additional attorneys’ fees in the sum of $30,000 relating to those
matters pending for this hearing;

IT IS TURTHER ORDERED, ADJUDGED, AND DECREED that, therefore,
Defendants are awarded a total sum of $128,131.22 ($20,818.72 in atiomeys® fees and costs,
including the $5,406 in the November 21, 2016 Minute Order and confirmed by the Fee Ordeif
filed January 20, 2017, $77,312.50 in atiorneys’ fees pursuant to the November 21, 2016 Minute
Order, as incorporated within and confirmed by Fee Order filed January 20, 2017, and $30,000
in additional attorneys’ fees relating to the instant Motions, Oppositions and Countermotions
addressed in this Order), which is reduced to judgment in favor of Defendanis and against
Plaintiffs, collectible by any lawful means, plus legal interest;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ oral Motion|
for S1ay pending appeal is hereby denied;

DATED this day of January, 2017.

DS TRICN COURT 3PGE

A-16-739654-C
7h
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KeyCite Yellow Flag - Megative TToatnent
Meclined to Fxtend by City of Reno v. Lars Andersen and Associates,
Ine,, Moy, April 27, [993
105 Nev. 02
Supreme Court of Nevada.

NOVA ITORFZON, INC., a Nevada corparaiion,
and Mova [nvest, a Nevada carporation,
Appellants,

V.

The CITY COUNCIL OF THE CITY OF RENO and
the members thereof, consisting of Pete Sferrazza,
Richard Seoil, Janice Pine, Florence Lehuors,
James Thornion, Dave Howard and Gug Nunez,
Respoandenis.

No. 16555,

|
Feb. 28, 1989,

Developers appealed order of the Second Judicial District
Court, Washoe Couniy, Roberi L. Schouweiler, J.,
denying developers” petition  for witi of mandamus
compelling ity to grant applicationz for zone change,
special use permit, amd tentative approval of subdivision
map, The Sopreme Court held thai there was no
evidentiary basis for ¢ity’s denial of zone change request.

Reversed in prart and remanded.

West Fleadnoies (4)

m Zoning and Planning
Presumptions and Burdens
Zoning and Planning
Substantial evidence in general

Astions of zoning authoiity are presumed valid,

ancl ave reviewed only for suppoit by substantial
avidence.

1 Cases that cite this headnote

2l Zoning and Plaaning

WESTLAW

Conformity of regulations to comprehensive
or general plan

Zoning authority must adopt zoning regulations
that are in substantial agreement with the master
plan, including any land use guide. N.R.S.
278.010 et seq., 278.250, subd. 2.

5 Cases that cite this headnote

13 Zoning and Planning
Particular Uses or Restrictions

Cily council’s denial of requested zene change
io  accommodate helel and  casine, when
surrounding properties enjoyed the same zoning
sought, was willout substantial evidentiary
hasis, and, in vejecting application on ground
that new casine would De located outside
“downtown area,” council failed to ascord any
deference to its master plan. NLR.S. 278.250,
subal 2.

5 Cases that cite this headnote

# Mandamus
~=Nature and grounds

While peremptory writ of mandamug requiring
city comneil to grant application for zone change
was appropriate, cout cefrained from granfing
similar relief with respect to request for special
use periit and tentafive approval of subdivision
map, s it would bave been inappropriate for
couvi to antharize the project,

1 Cases that cite this headnote

Attorieys and Lasy Firms

.

=awpa | =02 fames W, Havdrsty, Reno, o
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Mova Hariaon, e, v, City Couneil of the Cliy of Brne, 104 Mey, 92 H360)

769 P.2d 721

Robevi L. Vain Wagoner, City Atty., JTohn R. McGlamery,
Asst, Cliy Alty., Reno, for respondents.

“93 OPINION

PER CURIAM:!

Appellants are  developars who planned to build a
hotelcanvention center {the Project) on laud next to the
Bally Grand in Reno. Priov to submitting an application
for necessary approvals, appellants purchased the land in
question, The plot consists of 2.9 acres, bordered on three
sides by ihe Rally Grand. On August 29, 1934, appellants
submified to the Reno Planning Commission  an
application requesting:

L. a change of goning, M-1 10 C 3;
2. a Special Use Permit; and
3. aceepiance of a tentative subdivision map,

o construct a twenly-cighi story, 804—romn hotel and
casing. Af that dme, the propecly owned by appellants
was zohed M—1 as defined and limited i Section
15.06,270 of the Reno Municipal Code. M-I zoning
allowrs  commercial  devefopment but inposes  height
restrictions  of  sixty-five  feet, which  would  nol
accommodate  appellants’  project as planned.
Additionally, M—! does not allow any vesidential use and
the proposed project was planncd o inclide ihe sale of
312 units cn a time-shave basis.

On November 7, 1984, the Reno Planniug Conimission,
by a voie of four to three, recommended to the Ciy
Coucil that & approve ine thvee separale requests.
Appellanis® **722 application came before respondents
an December 10, 1984, At that time, a public hearing was
leld wherein appellants presented their case and the
community was given the opportunity to respond. Alier
the conclusion  of  testimony, fhe City  Counrctl
ananimously voted (o deny all of apnalianis’ requesis,

On Docember 24, 1924, the Reno City Adicmey prasented
o *94 yespondenis a docwment enditled “Fiadings and
Conclusions,” This Jocument copsisied of a list of
post-haaring  consideiations  developed by the  City
Attorney end presented o respondents. This document
wag read ingo the mimes of the Reio City Council,
which approved and adopied L Thersalier, appstlanis
fitnel A perition for o wiil of mandamos with he distric

WESTLAW

couct. An order for issuance of an aliernative writ was
issucd on January 2, 1985, Appellants also filed a motion
in limine in an allempl to preciude ihe use of the
document entitled “Findings and Couclusions.”™

After a hearing on appeliauts’ petition, the district coort
tlenied bath appellants” motion in limine and their petition
for writ of mandamus. o its decision, the court conclixled
as a matter of law that there was substantial cvidence
supporting tespondenis’ denial of the zone change, (he
special use pormit, and acceplance of the subdivision
map. The district comt also held that the Chy's land
useAransportation guide was nothing morc than a guide
and could not be construed to compel a change in the
zoning of property.

M e note, preliminarily, that the disiiet court properly
subjected the City’s action fo a substantial cvidence
standard of veview. This court, in addressing the propricty
af a district conrt ruling reversing a zone chainge approval
by the appropriaie governmental body, declared:

Respondents recognize the general rule that a court is
ot empowered to substitute its judgimant far ihat of a
zoning Loard, in this case the board of county
conunissioners, when the board's action 15 suppoted
by subsiantial evidence.

The lower couri had betore it the sams ovidence as U
beard, Tis functien was not to condnet a rial de nove,
buk only to ascertain ag 2 matter of lawy it there was any
substantial evidence before the board whiclh weould
sustain the board’s action, The function of this court at
ihis time is the same as that of the lowe: cowni
[Citation omitted. |

Under the police power, zaning is & n@iicr vt
sound legislative action and such legistaiive aciion
ntust e upheld if the facts do not siow that the bowds
of that discretion have been exceeded.

MeKenzie v. Sheily, 77 Nev. 237, 240-242, 362 P.2d 268,
269-70 (1961). In Shelly, we veversed ihn diatrict nouri
since ithe presumpiive validity of the boat fion vins
supported by substantinl evidence apdd WELnRo
showibg that the boacd abused its disaraiinn,
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#05 Numerous cases support he premise hat zoning
boards may wot wwressonably ov  abitiavily  deprive
proparty owners of legitimate, advantageous land uses.
For example, the Supreme Cowt of Virginia aflinmed a
irial court decision holding an unduly restriclive zoning
classification void. Town of Vienng Council v. Kohler,
218 Va. 966, 244 S.E.2d 542 (1978). The Kehder court
concluded that “a denfal of & rezoning request will not be
sustained if undey all the facis of the pariicufar case, the
dental 13 unreasonable, ov s discriminatory, or is without
substaniial relationshiy 1o the public health, satety, morals
ael general weliare” fd 244 S E.2d at 548, See afvey, e,
Raabe v. Uity of Walker, 383 Mich. 165, 174 N.W.2d 789
(1970) {invalidating rezoning of simall enclave in midst of
rosidenial area o accommodate an industiial park); Ciy
of Comway v. Housing Authority, 2606 Ark, 404, 584
SW.2d 10 (1979) (City of Uonway ditecied to rezons
nroperty, s the danial of the vezoning roquest was
arbiivary and inconsisient wvith suronnding zoningl;, Lowe
v, City of Missoula, 165 Mont, 38, 525 P.2d 551 (1974}
{eesfriciive zoning impressed on landowner’s property
vind =0 lacking i fact wiormation as to canshifuie an
abuse of T3 diseretion; vezoning held to e invalid). In
ihe laiter case, the Mantana Supreme Courl, quoting from
an envliar case, satec:

Under the guise of protecting s
public or advancing ibs intorest, the
siate may oot wnduly inlerfers viih
piivaic business or prehibit favwful
occupations, or ipose
unreasciable  or  unmocessary
vestiictions wpon ihem. Any la or
regulaiion which fmposes  unjust
[hnfiations wpon the Ul wse and
cijoyiment of property, ur desirays
wroperiy value or use, depiives the
ol OF o peety righis,

i il fnsiand cose, the equesied changa in Zoniag was in
cantcrimiiy  with e long range  devalopmtant plans
adapied by the ity of Reno. The zone changs was
suruestzd b the suggestion of the Reno Ciy Planning
seafT anl Is nansistent with the zoning of the surrounding
wopariy, Moreover, it appears that anpellaniz may have
i [ substaniial suts of money {oftesedly  over
SLAGRBO000Y v land aceuisition and project
2avelepinent costs e anlicipaticn of the Tity™s appreval

aiilbete Foplication.

A wablls earing inowlich appellanis” applicaiion was
paicdeved, il oen porsoa prosenied opposition o the
cally rebuited by

i

SHZan e b

WESTLAYY

members of the Reno Cily Council. Neverllieless, the
Comeil wnanimously  denied approval o what was
described ns an architecturally “superior” project un the
speciliod groonds thai approval would vialate a campaign
Profaise  agaivst locailug new  casines  oulside  fhe
“downiown area™ and a similar pledge to diversification
ihat would pay higher employee wages.

In detertnining whether the action of the Couneil
concernieg 96 ihe Zone change was without substantiod
cyidentiary  support and, consequently, an abuss of
diseretion, it is essential 1o fivst consicer the effect of the
Cily's  wmasiee plan, 8y amended,  and  fand
usedransporiation guide ou the Council®s  latiiude I
Zoning rvatiers.

12l Chaptor 278 of ithe Mevada Revised Statnies governs
many wspects of planning and zoning, [L ool anly provides
for the tormation  and  compensation  of  plaining
commissions and ihe adoption of” master plans, i also
provides four zoning i accordance with an adontcd musicr
plat, NRS 278.250(2) vrovides, in peviinent pai; ¥2, The
zoning regulations shall be adopted in accordanes with
ihe master plan for land use...” (Emphasis supplied.) ¥ his
suggests that municipal  entities  must adopt zoning,
requlations that are in substantial agreement swith the
master plan, inclwding a land-use guide if ane is also
adopied by the cily council. Oiher jurisdicticns have
congiruesd iheir staluies 03 requiting siviel conformity
batween master plans and zoning ordinances, sveh o ihs
coint of requtiving changes in zoning after o medificaticn
in o master plan. Sve Baker v. City of Mihvaukie, 271 Or.
500, 533 P.2d 772 (1975); Fasano v. Board of County
Comin 'rs, 264 Or, 574, 507 P.2d 23 (1973). While such o
strict view of the invariable application of a master wlan
ol zoning  maliers  wmay  lend o high degees of
pradiclabilicy to prespoeiive land uses and fheilitzie vsage
alanaine by Iend  owners, we do not pemeive ihe
legislaiive nient o be so confining sud inilexible, We
therefore choose to view a master plan as a standard that
commands deference aml a presumption of applicaiitiny,
riather than o legislative straightjacker from which no
[cave may be taken. In pertinent pmt, thz Maoiiana
Suprenie Courd soabyzed the issus s follows:

To requite sivizi compliones
ihr mastor plan wouwld rosele i
wasior vl so aaworkagl: i
would  have i be  congtnily
changesl  io cownly  with o the
cgaliites. The wasier plon iz, aliar
all o plav. Gn the otlier dand, i
segglivs no corpliane: ai all wauld
- the wrhole Gdea of laong.
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Why liave o plan if the local
sovernment units ave free o ignoie
it at muny time? The sialutes arc
clear enough to send the message
that i reaching zoning decisions,
the local governmental *#724 unit
should at least substantially comply
with the comprehensive plan (or
master plan).

Little v. Board of County Cormm’rs, 631 P.2d 1282, 1293
(Mont. 1981).

Bl faving determined Lhal master plans ace to be accorded
substantial complance under Mevada®s staiutory schene,
and recognizing <97 anew the general reluctance 1o
judigially intcivene in zoning deicrminations absent slear
necessiiy, Beard of Comnt'rs v, Dayton Dev. Co., 91 Nev.
71, 330 P.2d 1187 (1975), we turn now io the issue af
respmidents’ zoning action in the instant case. 1t is clear
an the yecovd that no evidentiary basis cxisls for the
Couneil’s denial of appellants’ zone change request. It is
equally elsar that no defersnce, Ict alone a presumptive
applicability, was accorded Reno’s masler plan by the
Couneil. Tn one insianee, an expression of deference to a
campaign promise was the stated basis for what was
tantamount (o a disregard for the waster plan. The other
expression offered as a specific basis for rejecting
appellanis’ application was a pladge, prasumably o
cobstiiuenis, to seele diversification in {avor of higher
employee wages. The latter point was equally untenable
as a basis [or zoning denial. Moveaver, as nofed ahove,
ihe surrounding properties enjoyed the same zoning
sought by apoellants and no evidence, let alone reasoning,
was presenied o justily o denial of appellants' request for
rezoing. Wo therofore are compealled o reverse the
disirict count on this point.

K We are ot constrained o grant similar relisf
congeintng appellants” reguest for a spacial vse permik
anil acceplance of o tentative subdivision man, While the
reeowd provides no existing or mrospective basis for
denying, the zone change, we are loathe 1o divect
authorizetion for a project thai may oy may nol be
deserving of the Council’s approval. The Conneil simply
did not alizciively rddivess the effect of the mpact of such
a substantizl svojeci on the City of Reap, Whilz it wmay bis
argued with considerable coganey fom the record dhat
appellanis jusii(ied an appioval of their enifre application,
end thak it i unifaii to subfzc thera oo fuither procesdings,
wa neverinstess conclude that it wvould be unwise and

Foomoian

WESTLAW

mappropriate for this cowtl to acconmnodate an approval
by forfziture,

Il appeliants vemain interesied in the construetion af their
project, we will assumie that, upon rehearing, the Couneil
will exercise iis judgment firly and in accordance with
the merits as reflected by the evidence and deliberaiions
of record.

Wa realize that our mling may appear [o be inconsistent
with aur opinien in City Council, Rene v. Travelers Horel,
100 Nev, 436, 683 P.2d 960 (1984), where we allitmed
the isstance of a peremptory writ of mandamus requiring
approval af a special use peroit for a hotel-casing. [n that
case, however, rezoning was not an issue and ihe Couneil
was ahle to focus direcily on the project itself. Heve, the
only specified basis for rejecting appellants”™ application
was  essendially  the  project’s location ouiside the
downtown aren, a reason which, if implemented, would
constitute an inappropriate fe focto amendment (o ihe
City’s masier 98 plan and land ussfranaportation guide.
We ave simply unable to discern from the vecord that the
Council adequalely locused its attention on the merits ol
fhe project and s total impact on the community.
Considerations of public health, safety and welfare
demanrl both such a focused attention and the exercise of
a lair and enlightened discretion by the Council based
upen substantial evidence.

The judgment of the district court is reversed inzofar as
the zone chang: 5 econcerned, and remanded with
instructions to ifssue a persmptory writ of mandamus
requiving respondents to grant appellants’ application v
zone change. The district court shall also modily s
judgrient o the *#725 extent of requiving respondents,
upoin application by appellants, to enierain anew the
merits of appellants’ application for special use perot
and acceptance of teniative subdivision map, all in
accordance wiih this opinion.

STEFFEN, SPRINGER and MOWRRAY, [I, and
MENDOZA, District Judgs,? coneur.

All Citatinons

105 Mey, 62, 760 D 2d 721
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wir, s v City Couneil of the ity of Reno, 108 Nev, 92 (1959)

TOO R P2

1 Tha Fonorabds Hobor 120 Rose, Justes, did not participate in the decision of this appzul,
2 Tha Hrnorable Jobn 17 Mendoze, Judce o the Eighih Judicial Dstrict vas desionaisd Dy e Govanor w sitin the

olace of the Honorable CHT Yowng, Chicf Justice, wha valupiadly recused himsall. Nev. Const., art. 6., § 4.
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QUEENSRIDGE CIC ANNEXATION HISTORY
“PROPERTY” PER MASTER DECLARATION

ssssmole

5555

-GGV

=i

}

002422

6572



(o592

It THE SUPREME COURT OF THE STATE OF NEVADA

DAVIL AND TOM CASSINELLI, No. 25649
Appellants,

VE.

R
HUMBOLDT COUMTY, A POLITICAL F ! L E

SUEDIVISION; AND KENT ANDERSCH,
PLANNING DIRECTOR, JUL 12 2601

GRNETTE 1.
Respondents. cLEf :_l‘g)&:u Bi'.'iE URT
By ]
EFDEPDTY CLE

ORDER QF AFETEMANCE

This is an appeal from 2 district court order
denying appellants’, David and Tom Cassinelli, petition for a
writ of mandamus. In the underlying case before the districl
court, appsllants argued ULhat the Hamboldt County Planning
Board erronsously approved several parcel map applications in
Paradise WValley that conflicted with the master plan and
statutory provisions without public notica.

appallants contend on appeal that the district court
abused itz discretion by failing to issue tho writ of mandamusg
kbecause: (1) the distriet court erred in finding that they
were nol aggrieved parties who sghould have besn afforded
notloce of the parcel map applicaticns under statutory and
procedural due process provisions; {2) the approval of the
parcel map applicatiens was improper hbecause they conflicted
with the master plans (3) the parcel map applicants
intentionally evaded subdivision requirements; and (4} the
parcel map applicants’ failure to apply foxr a varlance from
the master plan rendsred their application approvals vold, We
conglude that none of appellants” assignments of error has
merit, and we therefore affirm the district court’s order.

Our revigw of the district court's denial of a

petition for a writ of mandamus is  limited in scope to

oy~ el
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determining whether the district court abused its discretion.’
In deing so, we afford great deference teo local determinations
regarding zoning.?

first, appellants contend that the district court
erred in concluding that they wers not aggrieved parties and
that they thereforse were not requized Lo have been glven
notice of the parcel map applicationg under MRS 27B.4k4{6},
procedural due process or the Opsn Meekbing Law.? MES
278.464(6) permits an applicant or other perscn aggrieved by a
governing bkoard’s dec¢ision on parcel map applications to
appcal that determination as provided in local ordinances.?
HJowever, HRS 273,464, and other statutory provisions governing
zoning and land use planning, do nat define “aggrieved party.”

In the land use context, this court has interpreted
an “aggrieved party” to be “one whose ‘persanal right or right
of property 1is adverssly and substantlally affected.’”” In

City of Renc v. Harcls, this court concluded that the City had

standing %o appeal & local =oning decision because the
municipality had "a vested interest in requiring compliance
with its land use decisiona.”® Likewise, in Enterprise

Citizens w. Clark County Commissiocners, this court impllcltly

concluded that nelghboring landownerxs had standing to appeal a

‘County of Clark v. BDoumani, 114 Nev. 46, 53 n.2, 952
P.2d 13, 17 n,2 {1998).

’See Mevada Contractors v. Washoe County, 106 HWev. 310,
3149, 792 p.Zd 31, 33 (1930).

The Open Meating Law 1s codiflsd at NRS 241.020.

Humbelde County Ordinance 16.16.200 permits an applicant
to file an appeal within thirty days from the parcel map
application dscision.

sCity of Reno v. Harris, 171 Nev. 672, 6746, 895 P.2d 663,
a66 [1995) {guoting Estate of Hughes v, First Hat'l Bank, 96
Nev., 173, 180, 605 P,2d4 1149, 1150 {1980)}.

®Id. at &77, B95 P,2d al B66,
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company’s request for a zoning variance because substantial
evidence indicated that their property rights wonld he
impacted by the residual effects of the company’s reguested
yariance, such asz increased alr and noise po]].uticm.T

Appellants assert that they are adjacent landowners
to some of the parcel map applicants: however, they do not
provide any evidence to support that fact or to indicate that
they are adversely impacted by the parccl map applicatieons in
any way. Moreovar, the reword indicates Lhat Uhe parcels
complied with the zoning regulatiens and were not alleaged to
have any impact outside of the property being parcaled. 1Thus,
we conglude that there is no evidence that appellants have
shown an advarsely or osubgtantially impacted property right
that would give them standing to appeal the parcel map
application approvals under HRS 278.464(6).

Bacause appsllants 2acked standing to appeal the
parcel map application approvals, we need not affirmatively
address whether N8RS 270.464(6) reguires public notice of
pending parcel map applications. We do note, however, thati
under traditicnal statutory ilnterpretation, the absence of any
explicit publie notice reguirement suggests that none is
reguired for those who are not aggrieved.E Moreover, becauss
appellants fail te show a svbstaatially impacted properiy
right for purposes of showing they ars “aggrievad parties,” we

conclude that no procedural due process rights are implicated

12 Hev. 4%, €52, 918 P.2d 305, 307 (1996).

®Sea Charlie Brown Constr. Co. v. Boulder City, 106 WNew.
497, 503, 797 P.2d 546, 949 (1990}, overruled on other grounds
by Calloway v. Clty of Reno, 116 Nev. 250, 953 P.2d 1239
{2000} .

93]
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or affected.? Finally, appellants® third argqument, that
notice was required under the Open Meeting Law, also nesed not
be addressed absent standing to challenge the Flanning Beaxrd’'s
declisicns.

Haxt, appellants contend that because the parcel map
applications did not comply with the Paradize Valley Master
Plan, the Planning Board abused its discretion in granting the

applications. In County of Clark w. Doumani, we concluded

that a master plan is generally afforded & presumpiion of
applicability.!® But we alsc stated that master plans "should
not be viewsd as a 'legislative straightjackst from which no
leave can be taken’” - local discretion is permissible.'

The statutery language regarding the relationship ef
master plans and preexisting zoning regulations is somewhat
conflicting. WRS 278.250(2) only reguires zoning regulations
to conferm to a master plan when enacted ar adeptead aftar Che
master plan has been passed. MRS 278.0284 provides that
subsequent zoning regulations should he adeopted in accordance
with the master plan and also requires planning boaxds in
counties with 100,000 to 400,000 people to review preexisting
land use ordinances after a master plan 1s adopted. tIRS
2703.0264 alsc states that “f[ilf any provision of Lthe master
plan is inconsistent with any regulation zrelating to land
development, the provision of the master plan governs any
action taken in regard te an application £for devolopmenk.”

But there is no similar provision fer counties, such as

I5po Burgess v. Storey County, 116 Nev. 121, 124-25, 992
P.2d 836, 8358 (2000}; see also Bing Construction v. Deuglas
County, 107 Wev. 262, 266, B10 P.2d 768, 770 (1991},

114 NWev. at 53-54, 952 P.2d at 17 {(quoting Enterprise
Citizens, 112 Hev. at 659, 918 P.2d at 311).

rd.

=

002426
6576



(©1-4392

Humboldt County, that have less than 100,000 residents, In
contrast, HNR3 278.349(3) (e} provides that existing =zoning
ordinances take precedence over more recent master planzs for
tentative subdivision maps.

- Because the zoning ordinance existed before the
Paradise Valley Master Plan, and the county did not rewvise its
zoning oxdinances after the master _plan waa adopted, HNRS
278.250{(2) doss not apply. Moreover, the record jindicates
that the ¥Planning Board considered the effect of the Master
Plan acreage regulirement az it pertained to the applications
affected by it and concluded that the policy of Lhe Master
Plan to maintain a certain guality of life was not contravened
by approving these parcel map applications. ' Bacause we
afford deference to local land use deciaions, ws conclude that
there was ne error in approving parcel map applications that
did not expressly conform to the master plan, and the Jdistrict
court did not abuse its discretion in denying relief to that

effect,

2the section of the bParadise valley Master Flan dealing
withh  zoning requirements is ot a  clear-out  acreage
requirement, stating:

This beoard feels that growth must be
carafully planned to maintain the
aesthetlc gquality of our lifestyles. He
all choose to live here because of the
wide-opan spaces and very few neighbors.
We are fully aware that often times
rancheras and farmers must parcel some of
their land in order to maintain thelr
livelihoed. We just aslk that all of this
be well-planned for the health and welfare
of our whole community.

This board knows it cannot tell our
nelghbors how te zone their property. We
would highly recommend that all the large
property owners re-ione to an agricultuxal

zone of any given size. BAgricultural
zoning ranges from 2 ! acres to BO acres
per  parcel. We recommend this zoning

simply because it will protect the rights
concinved an next page .

s i
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Appellants also contend that the parcel map
application approvals are void because the applicants
intentionally evaded  subcivision requirementS under MRS
278,320, which are more stringent than theose for parcel maps
under MRS 278.461, by filing multiple applications on a singla

parcel of land. In Grese v. Lyon County, we concluded that

the mere flling of multiple, simultaneous applicatieons on a
contiguous tract under the s ama owmership did not
automatically constitute evasion of subdivision requirements
absent other evidence that subdivision requiremcnts should
have heen followed.'? There is no evidence in this case to
suggeast that the parcel map applicants filed their
applicaltlons to purposefully ewvade subdivision requirements or
that other requirements of HNRS 27§.320 applied. Thus, we
conclude that the district court properly denied the petition
for a writ of mandamus on those grounds.

Finally, appellants contend that the applicants’
failure to apply for a variance from the master plan rendered
their applicaticns void. The case law appellants rely on
deals only with variances from specific zoning ordinances and

not wvarliances from master plans.'t

In Fact, we could find neo
case law or statutes that reguiro deviations from a maater
plan to be specifically petitioned for.'® HWRS 278.210 and NRS

278,220 provide only for amendments to the master plan itaelf

o+« continued

to continue raising liwvestock within the
aregd.

*100 Nev. 522, 524, A8 P.2d 302, 303-04 (1984)}.

YSee Enterprise Citizens, 112 MNew. at 654, 918 P,2d at
308-09.

See, e.q,, Doumani, 114 Nev. at 54, 952 P.2d at 1B: City
of Reno v. Lars Andersen and Assocs., 11} MNev. 522, 694 P.2d
984 ({1995}); NWova Horizon v. City Council, 105 Wev., 82, 93, 769
P.2ad 21, 121 (le89).
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and not for applications for specific parcels and their
compliance with the master plan. Finally, UWORE 278.315(1)
requires local ordinances to set forth procedures for applying
for variances. Humboldt County Ordinance 16.16.160 does not
require a variance for a deviation from a master plan.

Rccordingly, we conglude that none of appegllants’
contentions has merit, and thst the district ecourl did not
abuse its discretion in denying the petition for a weit of
mandamua. For the aforementioned reasons, we therefore

ORDRR the judgment of the district court AFFIRMED.

R : .

Shearing
e , iy
Agosti
" J.
Rose

o< Hon. Richard Wagner, District Judge
Humboldt County District Attorney
Steven F. Bus
Humboldt County Clerk
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BILL, NO. Z-2001-1
ORDINANCE NO.5353
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP ATLAS OF THE CITY OF LAS

VEGAS BY CHANGING THE ZONING DESIGNATIONS OF CER TAIN PARCELS OF LAND,
AND TO PROVIDE FOR OTHER RELATED MATTERS.

Proposed b{:: Robert 8. Genzer, Summary: Amends the Official Zoning Map
Divector of Planning and Development Atlas of the City of Las Vegas by changing the
zoning designations of certain parcels of land.

THE ATY COUNCIL OF THE CITY OF LAS VE(GGAS DOES HEREBY ORDAB\_I
ASFOLLOWS:
SECIION 1:  The Official Zoning Map Atlas of the City of Las Viegas, asadopted in
Title 19A, Chapter 2, Section IO,Iaf the Municipal Code of the City of Las Vegas, Nevada, 1983
Edition, is hereby amended by changing the zoning designations for the parcels of Tand listed in the
attached document. The parcels of Jand have been approved for rezoning by vots ofthe City Council
or by 1ueaiss ofaresohniion of intent to rezone putsiant to applicable zoning regdations. Ineachcase
the cenditions of rezouing haye been fulfilled, and changing the corresponding zoning designations
oh the Official Zoning Map Atlas s now indicated. On the attached document, the parcels ace listed
by Assessor’s Pgrcel Number. The attached document shows, for sach parcel; Th.a zoning designation
currently shown enthe Official Zoning Map Atlas (indicated a3 “Ciurent Zoning™) and the newzoning
designation to be shown for the pascel (indicated 2s “New Zoning”).
'éECT JON2:  Ofthe parcelsreferred to in Section 1 ofthis Ordinznce whose rezoning
was appraved by means of a resolution of intent to rezone, soms or all ofthose resolutions were not

reduced to writing-a3 kas been the prac:,ﬁce previously. Al actions and proceedings by the City

copcening the rezoning of thoss parcels are hereby ratified, approved and confimmed as if the |

resohations of intent had been reduc‘a;;ltowritin g, and the City Coancil deems that no additional action
in that reg'ard is nesessary. _
SECTION 3: If any section, subsection, subdivision, paragraph, sentence, elause or
phrase in this ordinagee or any part thereof, is foy anjf reason held ta be meonstitutienal, or invalid
of meffective by any coust of cornpetent jur_lsdiction, such decision shall not affect the validity or
éffectiveness of the remaining portidns of this ordinanes or any part thereaf. The City Council ofthe

' FORE000102
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City of Las Vogas hereby declares that it would have passed é;wh section, subsection, subdivision,
paragraph, sentence, clause or phrase thereof irrespective of the fact that any one or more seciions,
subsections, subdivisions, parageaphs, senfences, clauses or phrases be declared unconstitutional .
invalid or meffective. '

SECTION4: Alloiditances or parts of 6idindnces or sectiois, subsectians, phrases,
sente‘nces, clouses or patsgraphs contained in the Municipal Code of the City of Las Vegas, Nevada,
1983 Egdition, in-conﬂict, herewith are hereby repealed,

PASSED, ADOPTED and APPROVED this A5 —day of (fecercey— 2001,

APPROVED:

By. ,5 _AJ%R{?-A

ey .
OSCAR B. GOODMAN, Mayor

ATTEST:

s S
EIQ%%/% /

/
Mﬁgéfty%} Bk B

APPROVED AS TO FORM:

MM 740l

Date
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The above and farégoing ordiniarice was first proposed and i‘eaiii)jiiﬂe ta the City Council on the
18" day of July, 2001, and reforréd to the following committec composed of Councilmembers
Weckly end L. B. McDohald for recoiiinendation; thervafter the seid committes reported

favorably o said ordinarice on the 15% day 6f August, 2001, which was aregular meetinig of said

Council; fhat at said regular meeting, the proposed ordinance was read- by title to the City

Council as first introduced and adopted by the following vot;a: '

VOTING "AYE": Mayor Goodmagl and Counni]gnembér‘s Reese, M. M;:Dcnald, Browa, LB.
‘ " MeDonald, Weedy and Mack -

VOTING "NAY™ - Noae

ABSENT: Mone

APPROVED:

“OSCAR B. GOODMAN, Magor
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il THE JMMERSON LAW FIRM B R

PROFESSIONM. CORPORATION TOP 100 LAWYERS

~SLAARTINDALE-HUBBELL "4 PREEMINENT

ATTOR NEYS AT LAW “*SUPER LAWYERS BUSINESS LIGAION
+*STEPHEN NAIFEH "BEST LAYYERS®

**RECIPIENT GF THE PRESTIGIOUS ELLIS ISLAND

MEDAL OF HONOR, 2012

“*FELLOW, AMERICAN ACADEMY

OF MATRIMONIAL LAWVERS

December 7, 2016 “+0IPLOMAT, AMERICAN COLLEGE

OF FAMLY TRIAL LAWYEERS
*FAMILY LAW SPECIALIST, NEVALH STATE BAR

By Email and U.S. Mail
Brad Jerkic, Esq.

Las Vegas City Attorney
Las Vegas City Hall

495 8. Main Street

Las Vegas, NV 89101

Dear Mr. Jerbic:

This letter is communicated to you and to your City Manager and the Honorable City
Councilpersons to address a serious issue that threatens to deprive our clients’ land use
and property rights that we would ask you to address and correct immediately.

Our firm has the privilege and pleasure of representing land owners Fore Stars, Lid., 180
Land Co., LLC and Seventy Acres, LLC, and those companies’ manager, EHB
Companies, LLC. Qur clients have had the privilege of appearing before the City Planning
Commission on October 18, 2016, and before the City Council on November 16, 2016.

Following the City Council's meeting, our clients decided that they desire to develop a
portien of the land owned by 180 Land Co., LLC, to develop 81 homes on approximately
35 acres of land which is presently zoned R-PD7, and in a manner that is compatible with
existing housing, compatible with existing density, lot sizes, and landscape requirements,
and otherwise meets the requirements of the City relative to the development of single
family residence homes.

In Pre-Application prior meeting(s} with the City of Las Vegas Department of Planning,
and others, our clients have been advised that a General Plan Amendment to the General
Plan, which is also known as the City Master Plan, was not needed in conjunction with
our clients proposed development of 81 houses on approximately 35 acres. It was not
needed because at the time of the Property being zoned in 1990, as detailed by Mr. Jerbic
in communications at the City Planning Commission and the City Council, as well as in
private communications with our clients and others, that hard zoning at R-PD7 had been
placed upon this property in 1990 without any type of a conflicting Master Plan. The hard
zonhing was confirmed by City Ordinance in 2001.

However, our clients have been advised earlier today, Wednesday, December 7, 2016, a
day that will forever live in infamy, that a General Plan Amendment is required to be filed
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contemporaneously with the site plan development for 61 lots on the 35 acres, without
which, according to Mr. Swanton, the application for approval of the 61 lots on the 35
acres "would not be accepted.”

Our clients have been advised exactly the opposite on multiple cccasions prior to today,
specifically, that a General Plan Amendment was not required, and if it were to be
required, it could be done later on in the project and did not have to be filed concurrently
with the submission of the tentative map, and certainly was not something that would be
required as a condition to the City Planning Department considering the tentative map for
61 hames on the 35 acres. The basis for this, it now appears, comes from a new position
of the City of Las Vegas that there exists a General Plan designation of PR-OS upon the
land owned by our clients, for which the tentative map applies and that somehow the
General Plan or PR-OS must be amended to M