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Nevada 
Inverse Condemnation Law
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Nevada’s Mandatory Inverse Condemnation Procedure

“In analyzing [the landowners] taking claim, we undertake two 
distinct sub-inquiries.” ASAP Storage, Inc., v. City of Sparks, 123 
Nev. 639 (2008); McCarran Intl. Airport v. Sisolak, (2006).  

First – the Court determines the property interest the Landowners had 
in the 35 Acre Property prior to any City interference with that 
property interest.  

Second – the Court determines whether that 35 Acre Property interest 
has been taken as a result of City actions. 

Resolution of the First Property Interest Sub-Inquiry - October 
12, 2020 Findings of Fact and Conclusions of Law Regarding the 
Landowners’ Property Interest, Exhibit 1:

1) “the 35 Acre Property is hard zoned R-PD7 at all relevant 
times herein; and, 

2) the permitted uses by right of the 35 Acre Property are single-
family and multi-family residential.”

Resolution of the Second Take Issue Sub-Inquiry

Did the City engage in actions to take the Landowners’ 35 Acre 
Property for which they have the right to use for single family and 
multi family residential?  
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Three Invariable Rules

A.  There is “no magic formula” to determine a taking; 
there are “nearly infinite variety of ways” in which 
government action can result in a taking. State v. Eighth 
Jud. Dist. Ct., 131 Nev. 411 (2015). 

B.  “Nevertheless, there are several invariable rules 
applicable to specific circumstances.”  Id.

C.  Three “Invariable Rules” where the Court always finds 
a taking: 

Per Se Regulatory Taking – Third Claim for Relief.

Per Se Categorical Taking – First Claim for Relief. 

Non-regulatory/De Facto Taking – Fourth Claim for Relief.

3
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Per Se Regulatory Taking

Landowners’ Third Claim for Relief 

4
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Nevada Supreme Court Per Se Regulatory Taking Cases:

McCarran Intern. Airport v. Sisolak
Tien Fu Hsu v. County of Clark

Taking Standard: 

There is a taking where the government engages in actions that: 
1) “preserves” private property for use by the public; 
OR 
2) “authorizes” the public to use private property.

Taking Facts:

• Clark County adopted Height Restriction 1221 in 1990 that 
“preserved” Governor Sisolak’s and Mr. Hsu’s vacant 
airspace for use by the public and “authorized” the public to 
use that airspace.  

• The government taking action was the adoption of Height 
Restriction 1221 in 1990 that “preserved” the airspace for 
use by the public, regardless of whether planes actually 
entered that airspace.

• The Sisolak Court relied on Loretto, which held that a New 
York statute that “authorized” installation of cable boxes 
was a taking.  666-667.  

• The Sisolak Court entered a prejudgment interest award 
from the date of taking, which was “the date the County 
passed Ordinance 1221.”  675

• Johnson v. McCarran Intern. Airport – Height Restriction 
Ordinance 1221 “effectuated a per se regulatory taking.”  p. 
5. When the planes began using the airspace was 
“inconsequential” to determine the date of the take.  p. 6.  

5
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United States Supreme Court Per Se Regulatory 
Taking Case:

Cedar Point Nursery v. Hassid, 141 S.Ct. 2063 (June 23, 
2021)

Taking Standard: 

The right to exclude is “one of the most treasured” rights 
of ownership and where the government “authorizes” the 
public to use private property, it is a per se regulatory 
taking.  PP. 2072-2073. 

Penn Central analysis “has no place” here.  P. 2072.   

Taking Facts:

• California adopted a statute that allows labor 
organizations to enter onto farms for up to 3 hours per 
day, 120 days/year, upon certain notice. P. 2069.

• The labor organizations tried to enter the Fowler 
Packing Company property, but were denied access by 
the owner.  P. 2070 

• The taking act was the passage of the statute that 
authorized the labor unions to enter onto the property, 
even though they never actually entered onto the 
property.  P. 2080.   
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Per Se Categorical Taking

Landowners’ First Claim for Relief 
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Nevada and United States Supreme Court Per Se 
Categorical Taking Cases:

McCarran Intern. Airport v. Sisolak;
Tien Fu Hsu v. County of Clark;
City of Monterey v. Del Monte Dunes,119 S.Ct. 1612 
(1999)

Taking Standard: 

A Per Se Categorical Taking occurs where government 
action “completely deprives an owner of all economical 
beneficial use of her property.”  Sisolak, at 662 

Taking Facts (Del Monte Dunes):

• Del Monte Dunes had zoning for multifamily 
residential use.

• The City of Monterey denied several applications to 
develop the residential uses to preserve the property to 
protect it for a viewshed and a butterfly.

• No other economic use could be made of the property 
with its residential zoning.   

• Ultimately a categorical taking was found and jury 
awarded Del Monte Dunes $1,450,000 on remand to 
Federal Court.  
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Non-regulatory / De Facto Taking

Landowners’ Fourth Claim for 
Relief 
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Non-regulatory / De Facto Taking Cases:

Schwartz v. State (Nev.)
State v. Eighth Judicial Dist. Ct. (Nev.)
Richmond Elks Hall v. Richmond Redev. Agency (9th

Cir.) 

Taking Standard: 

A Nevada Non-Regulatory / De Facto Taking occurs 
“where a property right which is directly connected to the 
use or ownership of the property is substantially impaired 
or extinguished.”  Schwartz, p. 1003, citing Las Vegas 
Bldg. Materials; Sloat v. Turner.  

Taking Facts (Richmond Elks Hall):

• Richmond Elks Hall  owned a 3-story building and the 
government targeted it for a taking.  State, at 421-422.

• The government stated Richmond Elks Hall could 
keep its property if it rehabilitated it.  Id.  

• The government engaged in other actions that further 
interfered with Richmond Elks Hall’s use of the 
property, but then, after 10 years decided not to take 
the property.  

• Richmond Elks Hall’s rental income was reduced “to 
less than one-third of what it was before the Agency 
[government] adopted its plan.”  Id.  

10
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The City’s Incorrect Taking Standard: 

1.  The City has “discretion” under 
Petition for Judicial Review law to 
deny any and all land use 
applications, therefore, “there are no 
property rights” to begin with.  

2.  “Separation of Powers” prohibits this 
Court from intervening when the City 
exercises its “discretion” to deny all 
land use applications.

3.  This Court can only find a taking 
where there is a “total wipe out” of 
all value of property.  

The City fails to cite a case or persuasive 
authority that adopts this proposed standard.    

11
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FOUR TIMES NEVADA REJECTED 
THE “TOTAL WIPE OUT” 
ARGUMENT

1.  Schwartz v. State (1995) – Nevada taking occurs where “a 
property right which is directly connected to the use or ownership of 
the property is substantially impaired or extinguished.”

2.  Nevada Constitution Art. 1, sec. 22(3) – “the taken or damaged 
property shall be valued at its highest and best use.”  2008 
amendment.  

3.  Richmond Elks Hall (9th Cir. 1977) - “[t]o constitute a taking 
under the Fifth Amendment it is not necessary that property be 
absolutely ‘taken’ in the narrow sense of that word to come within the 
protection of this constitutional provision; it is sufficient if the action 
by the government involves a direct interference with or 
disturbance of property rights.” 

4.  Nichols on Eminent Domain Law - “[c]ontrary to prevalent earlier 
views, it is now clear that a de facto taking does not require a 
physical invasion or appropriation of property.  Rather, a 
substantial deprivation of a property owner’s use and enjoyment 
of his property may, in appropriate circumstances, be found to 
constitute a ‘taking’ of that property or of a compensable interest in 
the property...”

12
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SUMMARY OF TAKING ISSUE – BASED ON 
NEVADA’S THREE “INVARIABLE RULES”

Per Se Regulatory Taking – Third Claim for Relief.

Where the Landowners had the right to use the 35 Acre 
Property for residential purposes, did the City engage in 
actions to preserve the 35 Acre Property for use by the 
public or authorize the public to use the 35 Acre 
Property?

Per Se Categorical Taking – First Claim for Relief.

Where the Landowners had the right to use the 35 Acre 
Property for residential purposes, did the City engage in 
actions to completely deprive the Landowners of all 
economical beneficial use of the 35 Acre Property? 

Non-regulatory / De Facto Taking – Fourth Claim for Relief.  

Did the City engage in actions to substantially interfere with the 
Landowners’ right to use the 35 Acre Property for residential 
purposes?
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All “Government Actions” Must be 
Considered

1.  There are “nearly infinite variety of ways in 
which government action or regulations can affect 
a property interest.”  State v. Eighth Jud. Dist. Ct., 
131 Nev. 411 (2015).

2.  “In determining whether a taking has occurred, 
Courts must look at the aggregate of all of the 
government actions because “the form, intensity, 
and the deliberateness of the government actions 
toward the property must be examined … All 
actions by the [government], in the aggregate, must 
be analyzed.”  Exhibit 8, Judge Williams Court 
Order, pp. 8-9.

Therefore, all government [City] actions must be 
considered when deciding the take issues.  
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Footnotes
1 The Honorable Deborah A. Agosti, Senior Justice, was appointed by the court to sit in place of the Honorable Robert

E. Rose, Chief Justice, who voluntarily recused himself from participation in the decision of this matter. Nev. Const. art.
6, § 19; SCR 10.

2 See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
3 Sisolak purchased the first five-acre parcel in 1983. In 1986, he purchased an additional five acres, consisting of two

smaller parcels.
4 Clark County, Nev., Ordinance 728 (Feb. 3, 1981).
5 Ordinance 1221 defined the runway approach zone as an airspace extending to a horizontal distance of fifty thousand

feet from the runway, limiting an owner's use of airspace one foot above ground level for every 50 feet away from the
runway for the first ten thousand feet and to a 40:1 slope restriction (one foot above ground level for every 40 feet away
from the runway) for the remaining forty thousand feet.

6 An avigation easement is “a signed, acknowledged recognition of the right of overflight from any airport, including the
right to make the noise necessary to operate the aircraft operating from such an airport.” Clark County, Nev., Code §
30.08.030 (2005).

7 Only the second five-acre parcel acquired by Sisolak was proposed for development by the predecessor in interest.
Therefore, the easement encumbered only half of Sisolak's property.

8 The airspace above 500 feet constitutes “navigable airspace,” defined as “airspace above the minimum altitudes of flight
prescribed by regulations ... including airspace needed to ensure safety in the takeoff and landing of aircraft,” and is
considered to be in the public domain. 49 U.S.C. § 40102(a)(30) (2000).

9 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
10 444 U.S. 164, 100 S.Ct. 383, 62 L.Ed.2d 332 (1979).
11 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987).
12 260 U.S. 393, 43 S.Ct. 158, 67 L.Ed. 322 (1922).
13 Across the street from Sisolak's property are two new three-story hotels. These properties do not fall within the critical

departure zone. Thus, they are subject to less strict height restrictions than Sisolak's property.
14 Karuk Tribe of California v. Ammon, 209 F.3d 1366, 1374 (Fed.Cir.2000).
15 Id.

16 Black's Law Dictionary 1252 (8th ed.2004).
17 United States v. Causby, 328 U.S. 256, 264, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946).
18 Id. (citation omitted).
19 49 U.S.C. § 40102(a)(30) (2000).
20 14 C.F.R. § 91.119 (2006).
21 369 U.S. 84, 88–89, 82 S.Ct. 531, 7 L.Ed.2d 585 (1962); id. at 90, 82 S.Ct. 531 (“Without the ‘approach areas,’ an

airport is indeed not operable. Respondent in designing it had to acquire some private property. Our conclusion is that
by constitutional standards it did not acquire enough.”).

22 Ray S. Matson, et al. v. U.S., 145 Ct.Cl. 225, 171 F.Supp. 283 (1959).
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23 We note that at the time our Constitution was adopted in 1864, only the fixed-wing glider was in existence, and it is
doubtful our framers were concerned about the use of airspace at the time. The first successful controlled powered flight
by the Wright Brothers occurred in 1903.

24 NRS 493.030 states:
Sovereignty in the space above the lands and waters of this state is declared to rest in the State, except where granted
to and assumed by the United States pursuant to a constitutional grant from the people of the State.

“Sovereignty” is defined, in part, as “[s]upreme dominion, authority, or rule,” or “[t]he supreme political authority of an
independent state.” Black's Law Dictionary 1430 (8th ed.2004).

25 Like most property rights, the use of the airspace and subadjacent land may be the subject of valid zoning and related
regulations which do not give rise to a takings claim. At issue in this case is the permanent physical invasion of airspace
and the resulting exclusion of the landowner therefrom caused by the Ordinances.

26 The County argues that Sisolak never obtained a vested property right in his airspace because he failed to obtain zoning
or use permit approvals to undertake a project to use the airspace, and thus his airspace was not constitutionally protected
from uncompensated takings. This argument lacks merit because NRS 493.040 vests ownership in the space above
land, up to 500 feet, in the owners of that property.

27 S.O.C., Inc. v. The Mirage Casino–Hotel, 117 Nev. 403, 409, 23 P.3d 243, 247 (2001) (quoting Dixon v. City of Phoenix,
173 Ariz. 612, 845 P.2d 1107, 1114 (Ariz.Ct.App.1992)).

28 Nollan v. California Coastal Comm'n, 483 U.S. 825, 832, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987).
29 Id. at 834, 107 S.Ct. 3141.
30 The district court characterized the taking as a physical taking. As clarified by Lingle v. Chevron U.S.A. Inc., 544 U.S. 528,

125 S.Ct. 2074, 161 L.Ed.2d 876 (2005), and discussed in this opinion, the district court actually described a physical
regulatory per se taking.

31 See City of Austin v. Travis County Landfill, 73 S.W.3d 234, 241 (Tex.2002); S.O.C., Inc., 117 Nev. at 407, 23 P.3d at 246.
32 Chicago, Burlington & Q. R'd v. Chicago, 166 U.S. 226, 17 S.Ct. 581, 41 L.Ed. 979 (1897).
33 U.S. Const. amend. V.
34 Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1014, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992) (quoting Legal

Tender Cases, 79 U.S. (12 Wall.) 457, 551, 20 L.Ed. 287 (1871) and Transportation Co. v. Chicago, 99 U.S. 635, 642,
25 L.Ed. 336 (1879)).

35 260 U.S. 393, 415, 43 S.Ct. 158, 67 L.Ed. 322 (1922).
36 Lucas, 505 U.S. at 1015, 112 S.Ct. 2886.
37 Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 537, 125 S.Ct. 2074, 161 L.Ed.2d 876 (2005).
38 Id. at 538, 125 S.Ct. 2074.
39 Id. We also recognized these categorical rules in Kelly v. TRPA, 109 Nev. 638, 648, 855 P.2d 1027, 1033 (1993).
40 Tahoe–Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 322–23, 122 S.Ct. 1465,

152 L.Ed.2d 517 (2002); Yee v. Escondido, 503 U.S. 519, 522–23, 112 S.Ct. 1522, 118 L.Ed.2d 153 (1992).
41 FCC v. Florida Power Corp., 480 U.S. 245, 252, 107 S.Ct. 1107, 94 L.Ed.2d 282 (1987).
42 Lingle, 544 U.S. at 538, 125 S.Ct. 2074; see also Kelly, 109 Nev. at 648, 855 P.2d at 1033.
43 Goldblatt v. Hempstead, 369 U.S. 590, 594, 82 S.Ct. 987, 8 L.Ed.2d 130 (1962).
44 438 U.S. 104, 124, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).
45 Id.

46 Id. at 130–31, 98 S.Ct. 2646 (“ ‘Taking’ jurisprudence does not divide a single parcel into discrete segments and attempt
to determine whether rights in a particular segment have been entirely abrogated. In deciding whether a particular
governmental action has effected a taking, [the] Court focuses rather both on the character of the action and on the nature
and extent of the interference with rights in the parcel as a whole ....”); see also Tahoe–Sierra, 535 U.S. at 331, 122
S.Ct. 1465 (district court erred by disaggregating property into a thirty-two month segment of time from the remainder
of the property owner's fee simple estate and considering whether property owners were deprived of all economically
viable use during that period).

47 See Euclid v. Ambler Co., 272 U.S. 365, 397, 47 S.Ct. 114, 71 L.Ed. 303 (1926) (regulations valid although they effected
a seventy-five percent diminution in value of property); Hadacheck v. Los Angeles, 239 U.S. 394, 414, 36 S.Ct. 143, 60
L.Ed. 348 (1915) (ordinance prohibiting highest and best use of land as a brickworks was valid, although it reduced the
value of property from $800,000 to $60,000); William C. Haas v. City & Cty. of San Francisco, 605 F.2d 1117, 1121 (9th
Cir.1979) (zoning regulations were not a taking although they reduced the value of property from $2,000,000 to $100,000).
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48 Yee v. Escondido, 503 U.S. 519, 522–23, 112 S.Ct. 1522, 118 L.Ed.2d 153 (1992).
49 Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1011, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992) (quoting

MacDonald, Sommer & Frates v. Yolo County, 477 U.S. 340, 351, 106 S.Ct. 2561, 91 L.Ed.2d 285 (1986)).
50 Id. at 1012, 112 S.Ct. 2886 (also reasoning that the landowner did not have to pursue any subsequently created permit

procedures before his takings claim would be considered ripe).
51 Tahoe–Sierra, 535 U.S. at 322, 122 S.Ct. 1465.
52 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 437, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
53 328 U.S. 256, 259, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946).
54 Id. at 261, 66 S.Ct. 1062.
55 Id. at 266, 66 S.Ct. 1062.
56 369 U.S. 84, 85, 82 S.Ct. 531, 7 L.Ed.2d 585 (1962).
57 Id. at 89, 82 S.Ct. 531 (citation omitted) (quoting Causby, 328 U.S. at 265, 66 S.Ct. 1062).
58 Id. at 87, 82 S.Ct. 531.
59 Id. at 90, 82 S.Ct. 531.
60 See Brown v. U.S., 73 F.3d 1100, 1104 (Fed.Cir.1996); Village of Willoughby Hills v. Corrigan, 29 Ohio St.2d 39, 278

N.E.2d 658, 664 (1972).
61 Tahoe–Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 324, 122 S.Ct. 1465, 152

L.Ed.2d 517 (2002).
62 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
63 Kaiser Aetna v. United States, 444 U.S. 164, 178, 100 S.Ct. 383, 62 L.Ed.2d 332 (1979).
64 Id. at 180, 100 S.Ct. 383.
65 Id.

66 Id.

67 458 U.S. at 421, 102 S.Ct. 3164.
68 Id. at 423, 102 S.Ct. 3164.
69 Id. at 441, 102 S.Ct. 3164.
70 Id. at 433, 102 S.Ct. 3164.
71 The district court relied on Kaiser Aetna, Loretto, and Nollan v. California Coastal Commission, 483 U.S. 825, 107 S.Ct.

3141, 97 L.Ed.2d 677 (1987), to conclude that the ordinances effected a per se taking of Sisolak's airspace. However, as
clarified by the Supreme Court in Lingle, Nollan is more appropriately deemed a land exaction case, rather than a per se
taking case. However, the district court's reliance on Nollan is understandable because of the Nollan Court's discussion
of physical invasions in the context of an easement. The district court's reference to Nollan does not alter our conclusion
that the height restriction Ordinances resulted in a Loretto-type physical invasion taking.

72 See Roark v. City of Caldwell, 87 Idaho 557, 394 P.2d 641, 646–47 (1964); Indiana Toll Road Commission v. Jankovich,
244 Ind. 574, 193 N.E.2d 237, 242 (1963); Yara Engineering Corporation v. City of Newark, 132 N.J.L. 370, 40 A.2d
559 (1945).

73 Yara Engineering Corp., 40 A.2d at 560.
74 Id. at 561.
75 Jankovich, 193 N.E.2d at 242.
76 Id. at 241.
77 Roark, 394 P.2d at 646–47.
78 369 U.S. 84, 90, 82 S.Ct. 531, 7 L.Ed.2d 585 (1962) (quoting Ackerman v. Port of Seattle, 55 Wash.2d 400, 348 P.2d

664, 671 (1960)).
79 Id.

80 Contrary to the suggestion by one of our dissenting colleagues that the parties did not litigate whether there was a taking
under our State Constitution, the matter was raised in the proceedings below and in supplemental briefs before this court
that include extensive discussion of the Nevada constitutional debates.

81 State v. Bayard, 119 Nev. 241, 246, 71 P.3d 498, 502 (2003).
82 Kelo v. City of New London, 545 U.S. 469, ––––, 125 S.Ct. 2655, 2668, 162 L.Ed.2d 439 (2005) (“We emphasize that

nothing in our opinion precludes any State from placing further restrictions on its exercise of the takings power. Indeed,
many States already impose ‘public use’ requirements that are stricter than the federal baseline.”).
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83 Nev. Const. art. 1, § 1.
84 Dayton Mining Co. v. Seawell, 11 Nev. 394, 399 (1876).
85 Saunders v. State, 70 Nev. 480, 485, 273 P.2d 970, 972 (1954).
86 Urban Renewal Agcy. v. Iacometti, 79 Nev. 113, 127, 379 P.2d 466, 473 (1963).
87 See also NRS 497.270(1), stating that in cases where

(b) The approach protection necessary cannot, because of constitutional limitations, be provided by airport zoning
regulations under this chapter; or
(c) It appears advisable that the necessary approach protection be provided by acquisition of property rights rather
than by airport zoning regulations,
the political subdivision within which the property or nonconforming use is located, or the political subdivision owning
the airport or served by it may acquire, by purchase, grant or condemnation in the manner provided by the law under
which political subdivisions are authorized to acquire property for public purposes, such air right, avigation easement or
other estate or interest in the property or nonconforming structure or use in question as may be necessary to effectuate
the purposes of this chapter.

88 We reject the County's contention that the government cannot afford to regulate by purchase in matters concerning public
safety. First, the County is in a position to trade public property for other suitable property needed for airport operations.
Second, the record indicates that only a limited number of property owners are affected by the most onerous restrictions
in Ordinances 1221 and 1599, while the remaining property is already owned by McCarran Airport or the University of
Nevada, Las Vegas. Further, a McCarran Airport representative acknowledged that it is ultimately the airlines that would
pay a judgment in an eminent domain proceeding, not the taxpayers, and any judgments against the County will not likely
materially affect its financial condition. Finally, any financial burden that the County must bear as a result of having to
pay just compensation is irrelevant to the inquiry under the United States and Nevada Constitutions as to whether the
regulations effected a per se taking of private property.

89 See Clark County v. Sun State Properties, 119 Nev. 329, 335, 72 P.3d 954, 958 (2003) (stating that state and federal
constitutional law requires the payment of just compensation to the property owner).

90 The County's expert testified that at the property's four corners, the maximum building height that would not create an
aviation hazard, when applying the most restrictive criteria used by the FAA, was 102 feet at the northwest corner, 115
feet at the southwest corner, 127 feet at the northeast corner, and 196 feet at the southeast corner.

91 Sun State Properties, 119 Nev. at 335, 72 P.3d at 958.
92 County of Clark v. Alper, 100 Nev. 382, 386–87, 685 P.2d 943, 946 (1984).
93 City of Las Vegas v. Bustos, 119 Nev. 360, 362, 75 P.3d 351, 352 (2003).
94 State ex rel. Dep't Hwys. v. Linnecke, 86 Nev. 257, 261–62, 468 P.2d 8, 10–11 (1970), quoted in Sun State Properties,

119 Nev. at 335, 72 P.3d at 958.
95 Tahoe–Sierra, 535 U.S. at 322, 122 S.Ct. 1465 (“When the government physically takes possession of an interest in

property for some public purpose, it has a categorical duty to compensate the former owner, regardless of whether the
interest that is taken constitutes an entire parcel or merely a part thereof.” (citations omitted)).

96 119 Nev. at 361–62, 75 P.3d at 351–52.
97 Id. at 362, 75 P.3d at 352.
98 Id. at 363, 75 P.3d at 353.
99 Lamar v. Urban Renewal Agency, 84 Nev. 580, 581, 445 P.2d 869, 870 (1968).
100 Id.

101 U.S. Design & Constr. v. I.B.E.W. Local 357, 118 Nev. 458, 462, 50 P.3d 170, 173 (2002).
102 42 U.S.C. §§ 4601–4655 (2000).
103 See id. § 4651(8) (“No [recipient airport] shall intentionally make it necessary for an owner to institute legal proceedings

to prove the fact of the taking of his real property.”).
104 Id. § 4654(a).
105 Id. § 4654(c).
106 Pete v. United States, 215 Ct.Cl. 377, 569 F.2d 565, 568 (1978).
107 Id.

108 NRS 342.105(1).
109 County of Clark v. Alper, 100 Nev. 382, 396, 685 P.2d 943, 952 (1984).
110 Id.
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111 See 49 U.S.C. § 47107(a)(10) (2000) (stating that the approval of a project grant application is conditioned on assurances
regarding airport operations including assurances that “appropriate action, including the adoption of zoning laws, has
been or will be taken to the extent reasonable to restrict the use of land next to or near the airport to uses that are
compatible with normal airport operations”).

112 100 Nev. at 392, 685 P.2d at 950.
113 Id.

1 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946).
2 369 U.S. 84, 82 S.Ct. 531, 7 L.Ed.2d 585 (1962).
3 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987).
4 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
5 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).
6 Causby, 328 U.S. at 260–61, 66 S.Ct. 1062.
7 260 U.S. 393, 43 S.Ct. 158, 67 L.Ed. 322 (1922).
8 In fact, a review of the Nevada constitutional debates indicates that the language added to the Nevada Constitution

regarding compensation being “made, or secured” was intended to protect the government, not the landowner. See
Debates & Proceedings of the Nevada State Constitutional Convention of 1864, at 60–63 (Andrew J. Marsh off. rep.,
1866).

9 544 U.S. 528, 125 S.Ct. 2074, 161 L.Ed.2d 876 (2005).
10 Id. at 538–39, 546–48, 125 S.Ct. 2074.
11 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992).
12 Lingle, 544 U.S. at 538, 546–47, 125 S.Ct. 2074.
13 Id. at 538, 125 S.Ct. 2074.
14 Id.; Loretto, 458 U.S. at 440, 102 S.Ct. 3164.
15 Lingle, 544 U.S. at 546–47, 125 S.Ct. 2074.
16 Id. at 538–39, 125 S.Ct. 2074.
17 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d 517 (2002).
18 In essence, protecting the government from a future claim of inverse condemnation under Causby, 328 U.S. 256, 66

S.Ct. 1062, 90 L.Ed. 1206.
19 Lingle, 544 U.S. at 538, 125 S.Ct. 2074.
20 458 U.S. at 426–28, 102 S.Ct. 3164.
21 Yee v. Escondido, 503 U.S. 519, 112 S.Ct. 1522, 118 L.Ed.2d 153 (1992) (holding rent control regulations are not a

physical invasion under Loretto because they only regulate what landowners can do with their property, they do not
compel a landowner to lease property to any particular person).

22 328 U.S. at 266, 66 S.Ct. 1062.
23 49 U.S.C. § 40102(a)(30) (2000).
24 NRS 493.030, 493.040 and 493.050(1)(a).
25 Causby, 328 U.S. at 262–64, 66 S.Ct. 1062.
26 438 U.S. at 124, 98 S.Ct. 2646.
27 Palazzolo v. Rhode Island, 533 U.S. 606, 634, 121 S.Ct. 2448, 150 L.Ed.2d 592 (2001) (O'Connor, J., concurring).
28 Id. at 619–21, 121 S.Ct. 2448 (majority opinion).
29 Id.

30 When deciding jury instructions, the district court concluded that the County's evidence supporting heights exceeding
one hundred feet above ground level was too speculative and instructed the jury that no building would be permitted
above sixty-six feet above ground level. Although this was improper under Loretto, and the district court did not review
the evidence for futility or exhaustion under Penn Central, given his statements, I see no point in remanding the case for
this purpose as his ruling clearly reflects his findings regarding the evidence.

31 See City of Las Vegas v. Bustos, 119 Nev. 360, 365, 75 P.3d 351, 354 (2003).
32 See id.

1 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).
2 544 U.S. 528, 125 S.Ct. 2074, 161 L.Ed.2d 876 (2005).
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3 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982) (state law requiring landlords to permit cable companies to install
cable facilities in apartment buildings effected a taking).

4 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992).
5 483 U.S. 825, 831–32, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987).
6 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).
7 See Lingle, 544 U.S. at 538, 125 S.Ct. 2074.
8 Id. at 539, 125 S.Ct. 2074.
9 Penn Central, 438 U.S. at 124, 98 S.Ct. 2646.
10 Williamson Planning Comm'n v. Hamilton Bank, 473 U.S. 172, 190, 195, 105 S.Ct. 3108, 87 L.Ed.2d 126 (1985).
11 Id. at 190–91, 105 S.Ct. 3108 (citations omitted).
12 Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725, 738, 117 S.Ct. 1659, 137 L.Ed.2d 980 (1997); see also

MacDonald, Sommer & Frates v. Yolo County, 477 U.S. 340, 348, 106 S.Ct. 2561, 91 L.Ed.2d 285 (1986) ( “A court
cannot determine whether a regulation has gone ‘too far’ unless it knows how far the regulation goes.”).

13 Hamilton Bank, 473 U.S. at 191, 105 S.Ct. 3108.
14 Kinzli v. City of Santa Cruz, 818 F.2d 1449, 1454 (9th Cir.1987) (even if a landowner has submitted development plans

and been rejected, an applied regulatory taking case might still not be ripe; a landowner must submit a “meaningful”
application for development); see MacDonald, 477 U.S. at 353 n. 9, 106 S.Ct. 2561 (“Rejection of exceedingly grandiose
development plans does not logically imply that less ambitious plans will receive similarly unfavorable reviews.”).

15 Kinzli, 818 F.2d at 1455 (the futility exception is not triggered until at least one meaningful application for development is
submitted and rejected; “[a] ‘meaningful application’ does not include a request for ‘exceedingly grandiose development’
” (quoting MacDonald, 477 U.S. at 353 n. 9, 106 S.Ct. 2561)).

16 Palazzolo v. Rhode Island, 533 U.S. 606, 621, 121 S.Ct. 2448, 150 L.Ed.2d 592 (2001).
17 The parties agree that the landowner has sold the subject property to a third party.
18 Herrington v. County of Sonoma, 857 F.2d 567, 569 (9th Cir.1988); see also Strickland v. Alderman, 74 F.3d 260, 265

(11th Cir.1996).
19 Gilbert v. City of Cambridge, 932 F.2d 51, 61 (1st Cir.1991) (citations omitted).
20 Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1012 n. 3, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992).
21 I wish to note my vigorous agreement with the majority's conclusion that the perpetual avigation easement conveyed to

the County by Mr. Sisolak's predecessor did not abrogate his property interest in the airspace over the subject parcels.
In my view, the County's arguments in that regard were completely without merit.
I finally agree that actual relocation is not necessary to award the landowner fees under the Uniform Relocation Assistance
and Real Property Acquisition Policies Act.
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Footnotes
1 In several instances, the City conditioned its approval of land-use applications on coordination with NDOT. In all but one

of these cases, the City removed those conditions. The City also tabled three land-use applications because of concerns
for aesthetics and potential conflicts with Project Neon, among other things.

2 Ad America's tenant occupancy remained steady from 2007 to 2009, decreasing by approximately 36 percent (four
tenants) in 2010. Ad America provided affidavits from two of its former tenants indicating that they did not renew their
rental leases because of Project Neon. The record provides no data for net rental income or tenant occupancy for any
period before 2007, making it impossible to assess any diminution of these values occurring between 2005 and 2007.

3 The City of Las Vegas was listed as a party to the action but never served.
4 Although the district court's order was somewhat opaque about its granting summary judgment in favor of Ad America

on the takings issue, our review of the hearing transcripts confirms that this was the district court's intended disposition.
See Oxbow Constr. v. Eighth Judicial Dist. Court, ––– Nev. ––––, ––––, 335 P.3d 1234, 1240 (2014) (“When a district
court's order is unclear, its interpretation is a question of law that we review de novo.”).

5 We decline to address Ad America's precondemnation damages claim because the district court has not decided the
issue.

6 We summarily deny Ad America's request for a writ of prohibition because it is not a proper vehicle to challenge the order
at issue here. Oxbow Constr., ––– Nev. at ––––, 335 P.3d at 1238 n. 4; see also NRS 34.320.

7 Ad America frames its arguments in terms of a “de facto taking.” However, the U.S. Supreme Court has not explicitly
defined “de facto taking.” Accordingly, to avoid confusion with other takings terminology, we do not use this term.

We decline to address Ad America's precondemnation damages claim because the district court has not decided the
issue.
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8 Because Article 1, Section 8, Clause 6 of the Nevada Constitution was partially derived from its counterpart in the U.S.
Constitution, see Official Report of the Debates and Proceedings in the Constitutional Convention of the State of Nevada
60–63 (July 4, 1864) (Eastman 1866), that clause, too, is connected to the Magna Carta.

9 Based on the record, the City's unilateral decision to purchase a parcel of land for the MLK Connector also cannot be
attributed to NDOT.

10 Although every development alternative publicly disclosed upon the completion of the environmental assessment required
Ad America's property, federal funding—the means of making Project Neon a reality—hinged on the completion and
acceptance of NDOT's environmental impact statement.

11 NEPA requires projects to be submitted as a whole and not improperly segmented into subparts. See 40 CFR § 1502.4(a)
(“Proposals or parts of proposals which are related to each other closely enough to be, in effect, a single course of action
shall be evaluated in a single impact statement.”); Defenders of Wildlife v. N.C. Dep't of Transp., 762 F.3d 374, 394–
95 (4th Cir.2014); see also California ex rel. Imperial Cnty. Air Pollution Control Dist. v. U.S. Dep't of the Interior, 767
F.3d 781, 795 (9th Cir.2014). Accordingly, NDOT could not have engaged in a piecemeal environmental assessment or
impact process to avoid publicly disclosing the anticipated need for Ad America's property in the future.

12 Given our conclusion that a taking did not occur, we do not address the parties' arguments concerning the valuation
date for the taking.

13 We limit our holding to apply through December 14, 2012, the last date at which the district court heard arguments and
considered evidence from the parties.
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Footnotes
1 The Honorable Deborah A. Agosti, Senior Justice, was appointed by the court to sit in place of the Honorable Mark

Gibbons, Justice, who voluntarily recused himself from participation in this matter. Nev. Const. art. 6, § 19; SCR 10. The
Honorable Connie J. Steinheimer, Judge of the Second Judicial District Court, was designated by the Governor to sit in
place of the Honorable Nancy M. Saitta, Justice. Nev. Const. art. 6, § 4.

2 122 Nev. 645, 137 P.3d 1110 (2006), cert. denied, 549 U.S. 1206, 127 S.Ct. 1260, 167 L.Ed.2d 76 (2007).
3 Sitting on the court were the Honorable Deborah A. Agosti, the Honorable A. William Maupin, and the Honorable Nancy

Becker, Justices, the Honorable Cliff Young, Senior Justice, who was appointed by the court to sit in place of the
Honorable Miriam Shearing, Chief Justice, and the Honorable Jerome M. Polaha, Judge of the Second Judicial District
Court, who was designated by the Governor to sit in place of the Honorable Robert E. Rose, Justice. The Honorable
Myron E. Leavitt, Justice, who died in office on January 9, 2004, had already recused himself from participation in the
decision of the matter when it was docketed in 2001. The Honorable Mark Gibbons, Justice, also voluntarily recused
himself from participation in the decision of the matter.

4 For simplicity, we refer to the first appeal in this case as Hsu I.

5 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).
6 The purchase agreement entered by the landowners specified that the purchase price of the property did not include

any rights to the landowners' pending inverse condemnation action against the County, that the landowners retained the
right to pursue this suit, and that any awards, judgments, or settlements arising from this suit remained the property of
the landowners.

7 122 Nev. 645, 137 P.3d 1110.
8 Id. at 666–67, 137 P.3d at 1124–25 (emphasis added) (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.

419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982)).
9 458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
10 Clem v. State, 119 Nev. 615, 620, 81 P.3d 521, 525 (2003).
11 Wickliffe v. Sunrise Hospital, 104 Nev. 777, 780, 766 P.2d 1322, 1324 (1988); see also Emeterio v. Clint Hurt and Assocs.,

114 Nev. 1031, 1034, 967 P.2d 432, 434 (1998) (stating that “[w]hen an appellate court states a rule of law necessary to
a decision, that rule becomes the law of the case and must be followed throughout subsequent proceedings”); Geissel
v. Galbraith, 105 Nev. 101, 103, 769 P.2d 1294, 1296 (1989); Sherman Gardens Co. v. Longley, 87 Nev. 558, 563, 491
P.2d 48, 51 (1971) (noting that “ ‘[t]he decision (on the first appeal) is the law of the case, not only binding on the parties

17476



and their privies, but on the court below and on this court itself’ ” (quoting Wright v. Carson Water Co., 22 Nev. 304,
308, 39 P. 872, 873–74 (1895))).

12 U.S. v. Real Property Located at Incline Village, 976 F.Supp. 1327, 1353 (D.Nev.1997).
13 Poet v. Thompson, 208 Or.App. 442, 144 P.3d 1067, 1072 (2006); see also Real Property Located at Incline Village,

976 F.Supp. at 1353.
14 See Columbus–America Disc. Group v. Atlantic Mut. Ins., 203 F.3d 291, 304 (4th Cir.2000).
15 Messenger v. Anderson, 225 U.S. 436, 444, 32 S.Ct. 739, 56 L.Ed. 1152 (1912).
16 Arizona v. California, 460 U.S. 605, 618 n. 8, 103 S.Ct. 1382, 75 L.Ed.2d 318 (1983).
17 See Westside Mothers v. Olszewski, 454 F.3d 532, 538 (6th Cir.2006); U.S. v. Thorn, 446 F.3d 378, 383 (2d Cir.2006);

U.S. v. McCrimmon, 443 F.3d 454, 460 (5th Cir.2006); Schiavo ex rel. Schindler v. Schiavo, 403 F.3d 1289, 1292 (11th
Cir.2005); Weston v. Harmatz, 335 F.3d 1247, 1255 (10th Cir.2003); Ellis v. U.S., 313 F.3d 636, 647–48 (1st Cir.2002);
Columbus–America Disc. Group, 203 F.3d at 304; In re City of Philadelphia Litigation, 158 F.3d 711, 718 (3d Cir.1998);
U.S. v. Behler, 100 F.3d 632, 639 n. 2 (8th Cir.1996); Leslie Salt Co. v. U.S., 55 F.3d 1388, 1393 (9th Cir.1995); Shore
v. Warden, Stateville Prison, 942 F.2d 1117, 1123 (7th Cir.1991).

18 Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 817, 108 S.Ct. 2166, 100 L.Ed.2d 811 (1988).
19 See, e.g., Associated Aviation Underwriters v. Wood, 209 Ariz. 137, 98 P.3d 572, 585 (Ct.App.2004); Scott v. State, 150

Md.App. 468, 822 A.2d 472, 476 (2003); Com. v. Clayton (No. 1), 63 Mass.App.Ct.608, 827 N.E.2d 1273, 1276 (2005);
Foreman v. Foreman, 266 Mich.App. 132, 701 N.W.2d 167, 172–73 (2005) (stating that the law of the case doctrine will
not be applied when the facts are not substantially the same, or there has been a change in controlling law); In re Estate
of Corbin, 166 S.W.3d 102, 106 (Mo.Ct.App.2005); In re Guardianship and Conserv. of Onstad, 704 N.W.2d 554, 558
n. 2 (N.D.2005); Com. v. Starr, 541 Pa. 564, 664 A.2d 1326, 1332 (1995); Texaco Refining v. Dept. of Environment,
185 S.W.3d 818, 823 n. 6 (Tenn.Ct.App.2005); Anderson v. Doms, 75 P.3d 925, 932 n. 8 (Utah Ct.App.2003); State v.
Gomes, 166 Vt. 589, 690 A.2d 351, 353 (1996) (holding that departure from law of the case doctrine is warranted if there
has been a substantial change in evidence, or adherence to the previous decision would result in manifest injustice);
Bass v. Rose, 216 W.Va. 587, 609 S.E.2d 848, 851 n. 6 (2004).

20 See, e.g., People v. Cooper, 149 Cal.App.4th 500, 57 Cal.Rptr.3d 389, 409 (2007) (stating that law of the case doctrine
does not apply in situations where application of the doctrine would result in an “unjust decision” or where a controlling
rule of law has been altered or clarified (quoting People v. Gray, 37 Cal.4th 168, 33 Cal.Rptr.3d 451, 118 P.3d 496, 517
(2005))); Brezinka v. Bystrom Bros., Inc., 403 N.W.2d 841, 843 (Minn.1987) (noting that “the doctrine of law of the case
should not apply where, in the interval between two appeals of a case, there has been a change in the law by legislative
action or by a judicial ruling entitled to deference”); Lahmann v. Grand Aerie of Fraternal Order, 202 Or.App. 123, 121
P.3d 671, 675 (2005) (stating that a court is not bound by the law of the case doctrine when a party brings a persuasive
new argument based on new information or new developments in the law).

21 119 Nev. 615, 620, 81 P.3d 521, 525 (2003).
22 118 Nev. 773, 780, 59 P.3d 440, 445 (2002).
23 Brezinka, 403 N.W.2d at 843.
24 See, e.g., Hopkins v. Dyer, 104 Ohio St.3d 461, 820 N.E.2d 329, 333 (2004) (holding that an intervening opinion issued

by the Ohio Supreme Court constituted a change in controlling law necessitating departure from the law of the case
doctrine); Dedge v. State, 832 So.2d 835, 836 (Fla.Dist.Ct.App.2002) (noting that a decision by the Florida Supreme
Court to enact a new procedural rule constituted a change in controlling law).

25 403 N.W.2d at 843.
26 Because we determine that the change in controlling law exception to the law of the case doctrine applies, we do not

consider whether this court should also formally adopt the “substantial new evidence” or “clear error resulting in manifest
injustice” exceptions to the law of the case doctrine. However, we observe that, despite the landowners' contentions,
discovery of a relatively minor factual error in our order in Hsu I suggesting that the landowners' had obtained a 50–foot
height variance for construction of a billboard on their property does not constitute “substantial new evidence” that justifies
departure from the law of the case doctrine. Our determination in Hsu I that the landowners had not demonstrated the
futility of exhausting their administrative remedies rested on several pieces of evidence besides the erroneous “billboard
variance,” indicating that this “new evidence” would have little bearing on our previous decision. See Suel v. Secretary of
Health and Human Services, 192 F.3d 981, 986 (Fed.Cir.1999) (stating that “the new evidence relied upon to override [the]
law of the case must be substantial, even conclusive, before it is appropriate to reopen a judgment on which subsequent
phases of the case have been decided” (citing 18 Charles Alan Wright, et al., Federal Practice and Procedure § 4478,
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at 800 (2d ed.1981))). We likewise reject the proposition that our decision in Hsu I was based on clear error such that
adherence to the decision would work a manifest injustice. See In re City of Philadelphia Litigation, 158 F.3d 711, 720
(3d Cir.1998) (noting that if a decision is not clearly erroneous, enforcement of that decision will not generally work a
manifest injustice).
As this appeal and our decision in Hsu I are part of a single continuous suit, we also reject the County's assertion that the
doctrine of res judicata prohibits this court from revisiting the merits of the landowners' takings claim. See Florida Dept.
of Transp. v. Juliano, 801 So.2d 101, 105 (Fla.2001) (“Where successive appeals are taken in the same case there is no
question of res judicata, because the same suit, and not a new and different one, is involved. Under these circumstances,
the doctrine of the law of the case applies.” (citation omitted)).

27 The landowners also argue that they are entitled to an increased award of attorney fees and prejudgment interest.
28 McCarran Int'l Airport v. Sisolak, 122 Nev. 645, 655, 137 P.3d 1110, 1117 (2006), cert. denied, 549 U.S. 1206, 127 S.Ct.

1260, 167 L.Ed.2d 76 (2007).
29 Id. at 661, 137 P.3d at 1121.
30 Id. at 662, 137 P.3d at 1122.
31 Id. at 662–63, 137 P.3d at 1122.
32 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978). In determining whether a regulatory taking occurred under Penn

Central, a court must consider “(1) the regulation's impact on the property owner, (2) the regulation's interference with
investment-backed expectations, and (3) the character of the government action.” Sisolak, 122 Nev. at 663, 137 P.3d at
1122 (citing Penn Central 438 U.S. at 130–31, 98 S.Ct. 2646).

33 122 Nev. at 666–67, 137 P.3d at 1124–25.
34 Id.

35 Id. at 667, 137 P.3d at 1125.
36 Id. at 664, 137 P.3d at 1123.
37 Id. at 675, 137 P.3d at 1130.
38 Id. at 666–67, 137 P.3d at 1124–25.
39 The undersigned justice dissented in part to the decision in Sisolak, positing that the alleged taking in that case should

have been decided under Penn Central. 122 Nev. at 681, 137 P.3d at 1134 (Maupin, J., dissenting). However, our
embrace of the change in the controlling law exception to the law of the case doctrine justly provides the landowners
with the benefit of the same law that governed Sisolak.

40 We note that in its original determination of liability, the district court improperly referred to the transition zone
height restrictions as a “per se physical taking.” Therefore, we do not “reinstate” the district court's erroneous liability
determination.

41 122 Nev. at 672, 137 P.3d at 1128.
42 Id. (footnotes omitted).
43 Id. at 673–75, 137 P.3d at 1129–30 (quoting 42 U.S.C. § 4654(a) (2000)).
44 Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 864, 124 P.3d 530, 548–49 (2005).
45 See, e.g., Moore v. U.S., 63 Fed.Cl. 781, 789 (2005) (noting that contingent fees could be awarded pursuant to a

settlement agreement between parties to an inverse condemnation proceeding, but that “calculation of an attorney
fee under [the Relocation Act] would utilize the lodestar method,” even in light of the parties' existing contingent fee
agreement); Swisher v. U.S., 262 F.Supp.2d 1203, 1207–08 (D.Kan.2003) (using the lodestar method to calculate actually
incurred, reasonable fees under the Relocation Act); Herbst v. Humana Health Ins. of Nevada, 105 Nev. 586, 590, 781
P.2d 762, 764 (1989) (noting that the United States Supreme Court has indicated that the correct method for determining
an award of attorney fees under federal statutes is the lodestar analysis) (citing Pennsylvania v. Del. Valley Citizens'
Council, 478 U.S. 546, 564–66, 106 S.Ct. 3088, 92 L.Ed.2d 439 (1986)).

46 Herbst, 105 Nev. at 590, 781 P.2d at 764 (citing Del. Valley Citizens' Council, 478 U.S. at 564–66, 106 S.Ct. 3088).
47 Id. at 590 n. 1, 781 P.2d at 764 n. 1 (citing Hensley v. Eckerhart, 461 U.S. 424, 430 n. 3, 103 S.Ct. 1933, 76 L.Ed.2d

40 (1983)).
48 Sisolak, 122 Nev. at 675, 137 P.3d at 1130.
49 We have reviewed the parties' remaining claims on appeal and conclude that they lack merit. In addition, we note that on

July 26, 2007, the court entered an order that granted respondent's motion for leave to file supplements to its answering
brief and appendix. That order stated that when considering the merits of this matter, this court would disregard any
improper arguments or documents respondent may have presented in either its answering brief or appendix, or the
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supplements thereto. See Carson Ready Mix v. First Natl. Bk., 97 Nev. 474, 635 P.2d 276 (1981). Thereafter, appellants
moved for the “full court” to review the July 26, 2007, order. Appellants also moved to strike all documents filed by
respondent, including the answering brief and supplements thereto, and for the “full court” to consider this motion to
strike. We grant appellants' motion for the “full court” to review the July 26, 2007, order and the motion to strike, to the
extent that we have considered these requests and address them in this order. We elect to treat the motion to review
the July 26, 2007, order as a motion to reconsider that order and, no cause appearing, we deny such reconsideration.
In accordance with the July 26, 2007, order, we have disregarded any improper arguments or documents in considering
the merits of this matter. Additionally, we note that appellants have been allowed to respond to the answering brief and
supplements thereto. In light of the foregoing, and no cause appearing, we also deny appellants' motion to strike all
documents filed by respondent.
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* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 Justice SOUTER properly notes that “trial by jury is not a uniform feature of § 1983 actions.” Post, at 1659. This does not
lead, however, to his desired conclusion that all § 1983 actions can therefore not properly be analogized to tort claims.
Post, at 1653–1654, 1658–1659. Before the merger of law and equity, a contested right would have to be established
at law before relief could be obtained in equity. Thus, a suit in equity to enjoin an alleged nuisance could not be brought
until a tort action at law established the right to relief. See 1 J. High, Law of Injunctions 476–477 (2d ed. 1880). Since the
merger of law and equity, any type of relief, including purely equitable relief, can be sought in a tort suit—so that I can file
a tort action seeking only an injunction against a nuisance. If I should do so, the fact that I seek only equitable relief would
disentitle me to a jury, see, e.g., Curtis v. Loether, 415 U.S. 189, 198, 94 S.Ct. 1005, 39 L.Ed.2d 260 (1974); Dairy Queen,
Inc. v. Wood, 369 U.S. 469, 471, 82 S.Ct. 894, 8 L.Ed.2d 44 (1962); Parsons v. Bedford, 3 Pet. 433, 446–447, 7 L.Ed.
732 (1830); E. Re & J. Re, Cases and Materials on Remedies 46 (4th ed.1996)—but that would not render the nuisance
suit any less a tort suit, so that if damages were sought a jury would be required. So also here: Some § 1983 suits do
not require a jury because only equitable relief is sought. But since they are tort suits, when damages are requested, as
they are in the present case, a jury must be provided. Thus, the relief sought is an important consideration in the Seventh
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Amendment inquiry, but contrary to Justice SOUTER's belief it is a consideration separate from the determination of the
analogous common-law cause of action.

2 As the Court explains, petitioner forfeited any objection to this standard, see ante, at 1635, and I express no view as
to its propriety.

1 In Bauman, the Court upheld a statute (providing for condemnation of land for streets) that contemplated a form of jury
“differing from an ordinary jury in consisting of less than twelve persons, and in not being required to act with unanimity,”
and stated that the just compensation determination “may be entrusted by Congress to commissioners appointed by a
court or by the executive, or to an inquest consisting of more or fewer men than an ordinary jury.” 167 U.S., at 593, 17
S.Ct. 966. The Court relied upon prior cases that had assumed the absence of a constitutional right to a jury determination
of just compensation. See, e.g., Shoemaker, 147 U.S., at 301–302, 304–305, 13 S.Ct. 361 (upholding statute providing
for ascertainment of the value of condemned land by three presidentially appointed commissioners); Jones, 109 U.S., at
519, 3 S.Ct. 346 (“The proceeding for the ascertainment of the value of the property and consequent compensation to be
made, is merely an inquisition to establish a particular fact as a preliminary to the actual taking; and it may be prosecuted
before commissioners or special boards or the courts, with or without the intervention of a jury, as the legislative power
may designate”). See also Kohl v. United States, 91 U.S. 367, 376, 23 L.Ed. 449 (1875) (“That [the right of eminent
domain] was not enforced through the agency of a jury is immaterial; for many civil as well as criminal proceedings
at common law were without a jury”); Crane v. Hahlo, 258 U.S. 142, 147, 42 S.Ct. 214, 66 L.Ed. 514 (1922) (“[T]he
reference of such a question [determining the amount of compensation], especially in eminent domain proceedings, to
a commission, or board, or sheriff's jury, or other non-judicial tribunal, was so common in England and in this country
prior to the adoption of the Federal Constitution that it has been held repeatedly that it is a form of procedure within the
power of the State to provide”).

2 Similarly, the Due Process Clause of the Fourteenth Amendment does not require a jury trial in state condemnation
proceedings. See, e.g., Long Island Water–Supply Co. v. Brooklyn, 166 U.S. 685, 694, 17 S.Ct. 718, 41 L.Ed. 1165
(1897); Crane, supra, at 147, 42 S.Ct. 214; Dohany v. Rogers, 281 U.S. 362, 369, 50 S.Ct. 299, 74 L.Ed. 904 (1930).

3 Several commentators and courts have advanced theories that a condemnation proceeding is not an action at law,
but rather is either some sort of special proceeding, or else an equitable proceeding. See, e.g., H. Mills & A. Abbott,
Mills on Law of Eminent Domain § 84, p. 225 (2d ed. 1888); id., § 91, at 239 (“Condemnation is not an action
at law, but an inquisition on the part of the state for the ascertainment of a particular fact, and may be conducted
without the intervention of a jury”); 1A J. Sackman, Nichols on Eminent Domain § 4.105[1], p. 4–137 (rev.3d ed. 1998)
(“Condemnation proceedings are not suits at common law”). There is some accumulated support for the idea that
condemnation proceedings derive from the writ ad quod damnum, which was issued by the courts of equity to the sheriff
to conduct an inquest into the amount of damages incurred by a landowner as a result of the taking. Nonetheless, since
Kohl v. United States, supra, at 376, the first case involving the Federal Government's exercise of its power of eminent
domain, this Court has classified condemnation proceedings as suits at common law.

4 See, e.g., J. Laitos, Law of Property Rights Protection § 12.04 [A], pp. 12–12 to 12–13 (1999) (“The police power takings
standard also means that the taking prohibition becomes more like a due process check on the police power”; describing
two claims as “an identical test”).

5 See n. 1, supra. Moreover, if presence of a liability issue were crucial, then the jury right presumably would be lost in
every tort case with liability conceded, which goes to trial on damages alone. Such, of course, is not the practice. See,
e.g., Blazar v. Perkins, 463 A.2d 203, 207 (R.I.1983) (“The fact that prior to trial, defendants admitted liability, thereby
removing one issue from the consideration of the jury, does not alter the application of th[e] principle [that plaintiffs cannot
waive a jury trial on the issue of damage when defendants have demanded a jury trial]”).

6 Two of the cases cited by the plurality offer at most tangential support. Plaintiff's claim in Barron ex rel. Tiernan v. Mayor
of Baltimore, 7 Pet. 243, 249, 8 L.Ed. 672 (1833), was dismissed for lack of jurisdiction, on the ground that the Fifth
Amendment was not applicable to the States. In Lindsay v. East Bay Street Commissioners, 2 Bay 38 (S.C.1796), the
plaintiff sought a writ of prohibition restraining city commissioners from laying out a street, not damages. While the plurality
relies on the opinion of one justice favoring the granting of the writ, the court actually divided equally, the result being
denial of the writ. Moreover, even within that opinion, the quoted statement is the equivalent of dictum since it is not
necessary to the reasoning in favor of granting the writ.

7 When an inverse condemnee seeks an injunction (as when a direct condemnee challenges the taking, or a plaintiff claims
a substantive due process violation), there is a claim of wrong in the sense of lack of authority. But this is not so in the
usual case where damages are sought.

8 See 1 R. Lord, Williston on Contracts § 1.6, pp. 27–28 (4th ed.1990) (restitution not limited by theory of unjust enrichment).
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9 Of course, § 1983 “is not itself a source of substantive rights, but a method for vindicating federal rights elsewhere
conferred by those parts of the United States Constitution and federal statutes that it describes.” Baker v. McCollan, 443
U.S. 137, 144, n. 3, 99 S.Ct. 2689, 61 L.Ed.2d 433 (1979). Accord, Johnson v. University of Wisconsin–Eau Claire, 70 F.3d
469, 481 (C.A.7 1995) (“Because § 1983 does not create substantive rights, but rather provides a remedy for violations
of pre-existing rights, § 1983 claims must specifically allege a violation of the Constitution or ‘laws' of the United States”).

10 Respondents in this case sought damages for the fair market value of the property, interim damages for a temporary
taking, holding costs, interest, attorney's fees, costs, and other consequential damages. Complaint pp. 14–15; First
Amended Complaint pp. 16–17. The jury was instructed that in calculating damages: “[I]t's up to you to decide the
difference in value, the fair market value as a result of the City's decision. Multiply it by an interest rate you think is
appropriate, for a length of time you think is appropriate. So those are the three elements of computing the damages
claimed if you determine the plaintiff is entitled to recover.” 11 Record 1426. Respondents thus sought no incremental
“damages” (beyond just compensation) for denial of state compensation procedures. Indeed, the only “damages”
available in inverse condemnation cases is the just compensation measured by the value of the land. See supra, at 1650–
1651. See, e.g., Eide v. Sarasota County, 908 F.2d 716 (C.A.11 1990). The fact that no further element of damages is
recognized confirms rejection of the tort analogy, for it would be a peculiar tort indeed that did not recognize its concomitant
injury in damages. Cf. Miller v. Campbell County, 854 P.2d 71, 77 (Wyo.1993) (rejecting reliance on tort law in holding
that emotional distress is not a proper element of damages in inverse condemnation actions).

11 The jury's inverse condemnation verdict did not indicate which of the theories formed the basis of its liability finding: (1)
whether the city's action did not substantially advance a legitimate purpose; or (2) whether the city's denial of the permit
deprived the subject property of all economically viable use.

12 I offer no opinion here on whether Agins was correct in assuming that this prong of liability was properly cognizable as
flowing from the Just Compensation Clause of the Fifth Amendment, as distinct from the Due Process Clauses of the
Fifth and Fourteenth Amendments.

13 The substantive due process takings claim concentrates on whether the government's aims are “clearly arbitrary and
unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.” Village of Euclid v.
Ambler Realty Co., 272 U.S. 365, 395, 47 S.Ct. 114, 71 L.Ed. 303 (1926).

14 I would therefore remand the case. There would be no need for a new trial; the judge could treat the jury's verdict as
advisory, so long as he recorded his own findings consistent with the jury's verdict. See Fed. Rule Civ. Proc. 52(a).

End of Document © 2021 Thomson Reuters. No claim to original U.S.
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Footnotes
1 We note that the district court's conclusion that the Landowners have suffered a substantial impairment of access as a

matter of law has not been challenged by cross-appeal from the State, and we therefore proceed with our analysis based
on the premise that the district court did not arrive at this conclusion in error.

2 The State cites the following excerpt from Nichols on Eminent Domain:
It must be cautioned that costs to cure while admissible for the purpose of establishing just compensation do not create
individual rights to damage, but are merely evidence of the effect of the taking upon market value and therefore upon
diminution in value of the remainder.

4A Julius L. Sackman, et al., Nichols on Eminent Domain § 14A.04[2], at 14A–101 (3d ed. 1994).
3 See Culley v. County of Elko, 101 Nev. 838, 711 P.2d 864 (1985); Lied v. County of Clark, 94 Nev. 275, 579 P.2d 171

(1978).
4 Some damages, of course, resulting from the orderly pursuits of society, are simply not compensable. See Probasco v.

City of Reno, 85 Nev. 563, 566, 459 P.2d 772, 774 (1969) (there is no right to compensation for damages resulting from
reasonable zoning regulations, or by reason of the diversion of traffic away from one's property); State ex rel. Herman
v. Schaffer, 105 Ariz. 478, 486–87, 467 P.2d 66, 73–74 (1970) (no measure of compensation may be calculated based
on noncompensable factors, such as diversion of traffic or loss of customers, goodwill, income or profits—except to the
extent that the highest and best use of the real estate in question is affected thereby). The “before and after” damages
referred to in Linnecke pertain exclusively to those arising in connection with a diminution in the value of the Landowners'
real estate caused by the substantial impairment of access.

5 We do not intend by our holding to effectuate a wholesale repudiation of the original grade doctrine. We hold only that
state improvements causing physical damage to property or the substantial impairment of some property right directly
connected to the use or ownership of the property give rise to compensation as discussed in this opinion. Beyond the
existence of such damage or substantial impairment, we do not reach the merits of the original grade doctrine.

6 In its answering brief, the State discusses the bureaucratic nightmare the Landowners would have encountered in
developing access to U.S. 95. Nevertheless, despite having some bearing on the fair market value of the property in the
“before” condition, requirements associated with the development of access to U.S. 95 would not affect the Landowners'
absolute right of easement.
In addition, the State argues quite properly that the incremental costs alleged by the Landowners are compensable only
to the extent that they affect fair market value. However, the State mistakenly maintains that the Landowners should have
submitted affidavits regarding the change in fair market value at the summary judgment stage. The State did not place
a change in fair market value at issue in its motion for summary judgment; instead, the State relied exclusively on the
proposition that the Landowners' alleged damages were noncompensable as a matter of legal theory.
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Footnotes
1 4A Nichols on Eminent Domain, s 14.1(1) at 14-19 to 14-21 (3d Ed.1975).
2 Nichols, supra, at 14-14 to 14-24.
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Footnotes
* Honorable Gordon Thompson, Jr., United States District Judge, Southern District of California, sitting by designation.
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 A property owner in Ohio who has suffered a taking without compensation must seek a writ of mandamus to compel
the government to initiate condemnation proceedings. See, e.g., State ex rel. Doner v. Zody, 130 OhioSt.3d 446, 2011-
Ohio-6117, 958 N.E.2d 1235.

2 Section 1983 provides: “Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law ....”

3 First English distinguished Williamson County in a footnote, explaining that the case addressed only “whether the
constitutional claim was ripe for review” before the State denied compensation. 482 U.S. at 320, n. 10, 107 S.Ct. 2378.
But Williamson County was based on the premise that there was no Fifth Amendment claim at all until the State denies
compensation. Having rejected that premise, First English eliminated the rationale for the state-litigation requirement.
The author of First English later recognized that it was “not clear ... that Williamson County was correct in demanding
that ... the claimant must seek compensation in state court before bringing a federal takings claim in federal court.” San
Remo Hotel, L. P. v. City and County of San Francisco, 545 U.S. 323, 349, 125 S.Ct. 2491, 162 L.Ed.2d 315 (2005)
(Rehnquist, C.J., concurring in judgment).

4 Justice Brennan was joined by Justices Stewart, Marshall, and Powell. The majority did not disagree with Justice
Brennan's analysis of the merits, but concluded that the Court lacked jurisdiction to address the question presented.
Justice Rehnquist, concurring on the jurisdictional issue, noted that if he were satisfied that jurisdiction was proper, he
“would have little difficulty in agreeing with much of what is said in the dissenting opinion.” 450 U.S. at 633–634, 101 S.Ct.
1287. The Court reached the merits of the question presented in San Diego in First English, adopting Justice Brennan's
view in an opinion by Chief Justice Rehnquist.

5 The Solicitor General continues this tradition here, arguing for the first time as amicus curiae that state inverse
condemnation claims “aris[e] under” federal law and can be brought in federal court under 28 U.S.C. § 1331 through
the Grable doctrine. Brief for United States as Amicus Curiae 22–24; see Grable & Sons Metal Products, Inc. v. Darue
Engineering & Mfg., 545 U.S. 308, 125 S.Ct. 2363, 162 L.Ed.2d 257 (2005). Because we agree with the Solicitor General's
principal contention that federal takings claims can be brought immediately under § 1983, we have no occasion to consider
his novel § 1331 argument.

6 The dissent thinks that respondents still press this theory. Post, at 2183 n. 3. But respondents instead describe Williamson
County as resting on an understanding not of the elements of a federal takings claim but of the scope of 42 U.S.C. § 1983.
They even go so far as to rewrite petitioner's question presented in such terms. Brief for Respondents i. For respondents,
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it does not matter whether a property owner has a Fifth Amendment claim at the time of a taking. What matters is that,
in respondents' view, no constitutional violation occurs for purposes of § 1983 until the government has subsequently
denied compensation. That characterization has no basis in the Williamson County opinion, which did not even quote §
1983 and stated that the Court's reasoning applied with equal force to takings by the Federal Government, not covered
by § 1983. 473 U.S. at 195, 105 S.Ct. 3108. Respondents' attempt to recast the state-litigation requirement as a § 1983-
specific rule fails for the same reason as the logic of Williamson County—a property owner has a Fifth Amendment claim
for a violation of the Takings Clause as soon as the government takes his property without paying for it.

7 Among the cases invoking the Cherokee Nation language that the parties have raised, only one, Yearsley v. W. A. Ross
Constr. Co., 309 U.S. 18, 60 S.Ct. 413, 84 L.Ed. 554 (1940), rejected a demand for compensation. Yearsley concerned
a state tort suit alleging a taking by a contractor building dikes for the Federal Government. In ruling for the contractors,
we suggested that the taking did not violate the Fifth Amendment because the property owner had the opportunity to
pursue a claim for just compensation under the Tucker Act. As explained, however, a claim for compensation brought
under the Tucker Act is a claim for a violation of the Fifth Amendment; it does not prevent a violation from occurring.
Regardless, Yearsley was right to hold that the contractors were immune from suit. Because the Tucker Act provides a
complete remedy for any taking by the Federal Government, it “excludes liability of the Government's representatives
lawfully acting on its behalf in relation to the taking,” barring the plaintiffs from seeking any relief from the contractors
themselves. Id., at 22, 60 S.Ct. 413.

8 The dissent also asserts that today's ruling “betrays judicial federalism.” Post, at 2189. But since the Civil Rights Act
of 1871, part of “judicial federalism” has been the availability of a federal cause of action when a local government
violates the Constitution. 42 U.S.C. § 1983. Invoking that federal protection in the face of state action violating the Fifth
Amendment cannot properly be regarded as a betrayal of federalism.

1 See also, e.g., Yearsley v. W. A. Ross Constr. Co., 309 U.S. 18, 21–22, 60 S.Ct. 413, 84 L.Ed. 554 (1940); Hurley v.
Kincaid, 285 U.S. 95, 104, 52 S.Ct. 267, 76 L.Ed. 637 (1932); Dohany v. Rogers, 281 U.S. 362, 365, 50 S.Ct. 299, 74
L.Ed. 904 (1930); Joslin Mfg. Co. v. Providence, 262 U.S. 668, 677, 43 S.Ct. 684, 67 L.Ed. 1167 (1923); Albert Hanson
Lumber Co. v. United States, 261 U.S. 581, 587, 43 S.Ct. 442, 67 L.Ed. 809 (1923); Hays v. Port of Seattle, 251 U.S. 233,
238, 40 S.Ct. 125, 64 L.Ed. 243 (1920); Bragg v. Weaver, 251 U.S. 57, 62, 40 S.Ct. 62, 64 L.Ed. 135 (1919); Madisonville
Traction Co. v. Saint Bernard Mining Co., 196 U.S. 239, 251–252, 25 S.Ct. 251, 49 L.Ed. 462 (1905); Williams v. Parker,
188 U.S. 491, 502, 23 S.Ct. 440, 47 L.Ed. 559 (1903); Backus v. Fort Street Union Depot Co., 169 U.S. 557, 568, 18
S.Ct. 445, 42 L.Ed. 853 (1898); Sweet v. Rechel, 159 U.S. 380, 400–402, 16 S.Ct. 43, 40 L.Ed. 188 (1895).

2 In many of these cases, the Court held as well that if payment occurs later, it must include interest. See, e.g., id., at 407,
16 S.Ct. 43; Albert Hanson Lumber Co., 261 U.S. at 586, 43 S.Ct. 442. That requirement flows from the constitutional
demand for “just” compensation: As one of the early cases explained, the property owner must be placed “in as good
position pecuniarily as he would have been if his property had not been taken.” Ibid.

3 Contrary to the majority's description, see ante, at 2174 – 2175, and n. 6, the respondents have exactly this view of
Williamson County (and of the cases preceding it). The respondents discuss (as I do, see supra, at 2181 – 2182) the “long
line of precedent” holding that “the availability of a reasonable, certain, and adequate inverse-condemnation procedure
fulfills the duty” of a government to pay just compensation for a taking. Brief for Respondents 22–23. The respondents
then conclude (again, as I do, see supra, at 2182 – 2184) that Williamson County “sound[ly]” and “straightforwardly applied
that precedent to hold that a property owner who forgoes an available and adequate inverse-condemnation remedy has
not been deprived of any constitutional right and thus cannot proceed under Section 1983.” Brief for Respondents 22.
(Again contra the majority, the respondents' only theory of § 1983 is the one everyone agrees with—that a § 1983 suit
cannot be brought before a constitutional violation has occurred.) So while I appreciate the compliment, I cannot claim
to argue anything novel or “dar[ing]” here. Ante, at 2174 – 2175. My argument is the same as the respondents', which is
the same as Williamson County's, which is the same as all the prior precedents'.

4 The majority's supposed best case to the contrary, First English Evangelical Lutheran Church of Glendale v. County
of Los Angeles, 482 U.S. 304, 107 S.Ct. 2378, 96 L.Ed.2d 250 (1987), is not so good, as is apparent from its express
statement that it accords with Williamson County. See 482 U.S. at 320, n. 10, 107 S.Ct. 2378. In First English, the Court
held that a property owner was entitled to compensation for the temporary loss of his property, occurring while a (later-
repealed) regulation was in effect. See id., at 321, 107 S.Ct. 2378. The Court made clear that a government's duty to
compensate for a taking—including a temporary taking—arises from the Fifth Amendment, as of course it does. See
id., at 315, 107 S.Ct. 2378. But the Court nowhere suggested that a Fifth Amendment violation happens even before
a government denies the required compensation. (You will scan the majority's description of First English in vain for a
quote to that effect—because no such quote exists. See ante, at 2171 – 2173.) To the contrary, the Court went out of
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its way to recognize the Williamson County principle that “no constitutional violation occurs until just compensation has
been denied.” 482 U.S. at 320, n. 10, 107 S.Ct. 2378 (internal quotation marks omitted).

5 Jacobs v. United States, 290 U.S. 13, 54 S.Ct. 26, 78 L.Ed. 142 (1933), the Tucker Act case the majority cites to support
its argument, says nothing different. The majority twice notes Jacobs' statement that a Tucker Act claim “rest[s] upon the
Fifth Amendment.” Ante, at 2170 – 2171 (quoting 290 U.S. at 16, 54 S.Ct. 26). And so it does, because the compensatory
obligation that the Tucker Act vindicates arises from—or “rests upon”—the Fifth Amendment. But that is a far cry from
saying, as the majority does, that the Government has already violated the Fifth Amendment when the Tucker Act claim
is brought—before the Government has denied fair compensation.

6 Confronted with that point, the majority shifts ground. It notes that even if Congress eliminated the San Remo rule, takings
plaintiffs would still have to comply with Williamson County's “unjustified” demand that they bring suit in state court first.
See ante, at 2178 – 2179. But that argument does not even purport to state a special justification. It merely reiterates
the majority's view on the merits.
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