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PRIME INTEREST RATE
NRS 99.040(1) requires:
"When there is no express contract in writing fixing a different rate of interest, interest must be allowed at a rate 
equal to the prime rate at the largest bank in Nevada, as ascertained by the Commissioner of Financial 
Institutions, on January 1, or July 1, as the case may be, immediately preceding the date of the transaction, 
plus 2 percent, upon all money from the time it becomes due, . . . "*
Following is the prime rate as ascertained by the Commissioner of Financial Institutions:

January 1, 2021
January 1, 2020
January 1, 2019
January 1, 2018
January 1, 2017
January 1, 2016
January 1, 2015
January 1, 2014
January 1, 2013
January 1, 2012
January 1, 2011
January 1, 2010
January 1, 2009

3.25%
4.75%
5.50%
4.50%
3.75%
3.50%
3.25%
3.25%
3.25%
3.25%
3.25%
3.25%
3.25%

July 1, 2020
July 1, 2019
July 1, 2018
July 1, 2017
July 1, 2016
July 1, 2015
July 1, 2014
July 1, 2013
July 1, 2012
July 1, 2011
July 1, 2010
July 1, 2009

3.25%
5.50%
5.00%
4.25%
3.50%
3.25%
3.25%
3.25%
3.25%
3.25%
3.25%
3.25%

January 1, 2008 7.25% July 1, 2008 5.00%
January 1, 2007 8.25% July 1, 2007 8.25%
January 1, 2006 7.25% July 1, 2006 8.25%
January 1, 2005 5.25% July 1, 2005 6.25%
January 1, 2004 4.00% July 1, 2004 4.25%
January 1, 2003 4.25% July 1, 2003 4.00%
January 1, 2002 4.75% July 1, 2002 4.75%
January 1, 2001 9.50% July 1, 2001 6.75%
January 1, 2000 8.25% July 1, 2000 9.50%
January 1, 1999 7.75% July 1, 1999 7.75%
January 1, 1998 8.50% July 1, 1998 8.50%
January 1, 1997 8.25% July 1, 1997 8.50%
January 1, 1996 8.50% July 1, 1996 8.25%
January 1, 1995 8.50% July 1, 1995 9.00%
January 1, 1994 6.00% July 1, 1994 7.25%
January 1, 1993 6.00% July 1, 1993 6.00%
January 1, 1992 6.50% July 1, 1992 6.50%
January 1, 1991 10.00% July 1, 1991 8.50%
January 1, 1990 10.50% July 1, 1990 10.00%
January 1, 1989 10.50% July 1, 1989 11.00%
January 1, 1988 8.75% July 1, 1988 9.00%
January 1, 1987 Not Available July 1, 1987 8.25%

* Attorney General Opinion No. 98-20:

If clearly authorized by the creditor, a collection agency may collect whatever interest on a debt its creditor would be authorized to impose. A collection 
agency may not impose interest on any account or debt where the creditor has agreed not to impose interest or has otherwise indicated an intent not to 
collect interest. Simple interest may be imposed at the rate established in NRS 99.040 from the date the debt becomes due on any debt where there is 
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiff Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFF LANDOWNERS’
OPPOSITION TO CITY OF LAS VEGAS’
MOTION TO AMEND JUDGMENT 
(Rules 59(e) and 60(b)) AND STAY OF
EXECUTION

Hearing Date: February 8, 2022 

Hearing Time: 9:05 AM 

Plaintiff Landowners 180 Land Co LLC and Fore Stars, LTD. (“Landowners”) hereby 

oppose Defendant City of Las Vegas’ (“City”) Motion to Amend Judgment (Rules 59(e) and 60(b)) 

and Stay of Execution. This Opposition is made and based on the following Memorandum of 

Points and Authorities, the papers and pleadings on file herein, and any oral argument the Court 

may entertain on the matter.
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

I. INTRODUCTION 

The City’s continued attempts to circumvent the law in every form is alarming.1   

Existing Nevada statutory law addresses all of the City’s spurious concerns.  As has been the City’s 

modus operandi, the City believes it is above the law and thus, is unwilling to admit that said 

statutory law exists and is applicable here.  The City’s unwillingness to acknowledge Nevada law 

is neither the Landowners’, nor the Court’s concern.  Nevada has been a state since 1864 and has 

been steadfast in enacting statutory laws to address the government’s use and abuse of eminent 

domain.  The Court certainly does not need to abandon all rules and procedure to help the City 

advance its erroneous legal position that inverse condemnation actions are somehow not the 

constitutional equivalent to eminent domain, when longstanding Nevada law provides quite the 

opposite.  And, the City’s repeated citations to inapplicable California or federal law is an 

exhausting waste of judicial resources.   

 Frankly, the City’s Motion to Amend Judgment should never have been filed.   There is a 

specific statutory provision that addresses when title vests in the condemning agency’s name.  And, 

instead of following this statutory law (which even has “when title vests” in its title), the City asks 

the Court to invent a method wherein a landowner who has just been forcibly removed from their 

property, is then forced to stomach signing a deed over to the Government, deeding their land to 

the same body that took their land.  That has never been the process (this is an unworkable process 

as these are action in rem not in persona) and the City’s attempt to force such a distasteful process 

on the Landowners here is further evidence of the City’s ill will and bad faith towards these 

Landowners.  NRS Chapter 37 applies here, so the City must deposit the judgment and thereafter 

 
1 From disavowing its own code, to ignoring Nevada statutes and case law, to violating Court 
orders, the City seems to have no fidelity to the law.    
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will receive title by way of a Final Order of Condemnation. NRS 37.140, 37.150, 37.160 and 

37.170.    

II. LAW 

A. NRS 37.160 Provides When and How Title Vests To The City 

Since 1911 Nevada has had law that provides the process by which title vests in the 

government’s name when the government has utilized its eminent domain powers, whether by 

following the proper procedures and filing a condemnation action, or by failing to follow the proper 

procedure and inversely condemning private property.  NRS 37.160 is that statutory provision and 

specifically provides when and how title vests in the government’s name, accordingly, nothing in 

the Judgment needs to be amended.  Rather, the City must follow Nevada law.2   

NRS 37.160 Entry of final order of condemnation on deposit of award; 
recording; when title vests 
 
When the award has been deposited as required by NRS 37.150 … the court shall 
enter a final order of condemnation describing the property condemned and the 
purpose of such condemnation. A copy of the order shall be recorded in the office 
of the recorder of the county, and thereupon the title to the property described 
therein shall vest in the [defendant] for the purpose therein specified, except that 
when the State is the plaintiff, the property shall vest in the State for any public use. 
 

As the Court is well aware, “inverse condemnation proceedings are the constitutional equivalent to 

eminent domain actions and are governed by the same rules and principles that are applied to 

formal condemnation proceedings.”  Clark County v. Alper, 100 Nev. 382, 391, 685 P.2d 943, 949 

(1984).  Accordingly, NRS 37.160 applies here and upon the City depositing the award in this 

matter, the Landowners will promptly prepare and submit a Final Order of Condemnation for the 

Court’s review.  Once said Final Order of Condemnation is signed and filed, the City is free to 

 
2 The fact that the City is arguing that the Landowners deed the property to the City while at the 
same time claiming that it does not have to pay for it is disturbing.   
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record it, like a deed, whereby vesting title to the City, subject, of course, to the Landowners’ 

continued constitutional reversionary rights under Article 1 § 22 (1) and (6).   

 B. The City’s Attempt to Limit the Holding of Alper is Contrary to Alper’s Long 
  Standing Precedence in Nevada Takings Jurisprudence - Having Been Cited  
  28 Times by the Nevada Supreme Court Since 1984 
 
 The Nevada Supreme Court has cited Alper 28 times in a wide range of takings cases from 

inverse condemnation to eminent domain to precondemnation damages cases.  Accordingly, the 

City’s attempt to limit or diminish Alper’s holding is astonishing.  Alper is a bedrock takings 

opinion in Nevada jurisprudence, dealing with specific takings doctrines, including without 

limitation, prejudgment interest, the project influence rule, standards of highest and best use, and 

the award of attorney fees.   

 Alper has been cited and affirmed repeatedly by the Nevada Supreme Court for nearly 40 

years.  City of North Las Vegas v. Robinson, 122 Nev. 527, 533, 134 P.3d 705, 709 (2006) (Alper 

and the impact of government dedication requirements on highest and best use); McCarran Airport 

v. Sisolak, 122 Nev. 645, 674-675, 137 P.3d 1110, 1129-1130 (2006) (expanding Alper to award 

attorney fees when the taking agency receives federal funds and relying on Alper to support award 

of prejudgment interest); State ex rel. Dept. of Transp. v. Barsy, 113 Nev. 712, 718, 941 P.2d 971, 

975 (1997) (overruled on unrelated grounds )(relies on Alper to support statutory rate of interest 

as the floor and should only be used if other evidence of a higher rate is not offered); City of Sparks 

v. Armstrong, 103 Nev. 619, 621-622, 748 P.2d 7, 8-9 (1987) (cites Alper that inverse 

condemnation actions are the constitutional equivalent to formal condemnation proceedings 

and relies on Alper for the project influence rule even calling the project influence rule the “Alper 

doctrine”); Vacation Village, Inc. v. Clark County, 244 Fed.Appx. 785, 787-788, 2007 WL 

2292716  (2007) (unpublished 9th Circuit opinion) (citing in approval to Sisolak’s expansion of 

Alper, holding that no nexus between federal funds and the taking project is needed for the award 
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of attorney fees under the relocation act instead if the entity that took the property receives federal 

funds then that is sufficient for awarding attorney fees pursuant to the URA); Belle Vista Ranch 

Co., LLC v. RTC of Washoe, 2021 WL 1713288 at *1 (2021) (unpublished opinion) (citing Alper 

for the project influence rule); City of North Las Vegas v. 5th and Centennial, 2014 WL 1226443 

at *7 (2014) (unpublished opinion) (cites Alper that inverse condemnation actions are the 

constitutional equivalent to formal condemnation proceedings); Nevada Power co., v. 3 Kids. 

LLC., 129 Nev. 436, 441, 302 P.3d 1155, 1158 (2013) (citing Alper for highest and best use and 

government dedication requirements as it relates to highest and best use); Dvorchak v. McCarran 

Airport, 2010 WL 4117257 at *2 (2010) (unpublished opinion )(citing Alper for the statute of 

limitations starting point); Johnson v. McCarran Airport, 2010 WL 4117218 at *2 (2010) 

(unpublished opinion) (citing Alper for the statute of limitations starting point); Buzz Stew LLC v. 

City of North Las Vegas, 124 Nev. 224, fn 20, 181 P.3d 670 (2008) (citing Alper for date of taking 

when considering prejudgment interest and severance damages); ASAP Storage Inc., v. City of 

Sparks, 123 Nev. 639, fn 8, 173 P.3d 734 (2007)(citing Alper that  real property interest in land 

supports a takings claim); Nevadans for the Protection of Property Rights v. Heller, 122 Nev. 

894, fn 36, 141 P.3d 1235(2006) (citing Alper that inverse condemnation actions are the 

constitutional equivalent to formal condemnation proceedings); City of Las Vegas v. Bustos, 

119 Nev. 360, fns 6, 8 and 9, 75 P.3d 351 (2003) (citing Alper for highest and best use and import 

of the property’s zoning); County of Clark v. Sun State Properties, Ltd., 119 Nev. 329, fn 35, 72 

P.3d 954 (2003) (citing Alper for prejudgment interest); County of Clark v. Buckwalter, 115 Nev. 

58, 62, 974 P.2d 1162, 1164 (1999) (overturned by constitutional amendment and statute as to 

most probable price) (citing Alper that the determination of just compensation is exclusively a 

judicial function and may not be impaired by statute); Argier v. Nevada Power Co., 114 Nev. 137, 

fn 2, 952 P.2d 1390 (1998) (citing Alper that inverse condemnation actions are the 
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constitutional equivalent to formal condemnation proceedings to reject Nevada Power’s 

argument that an eminent domain case was not applicable to an inverse condemnation 

action); Stagecoach Utilities, Inc., v. Stagecoach General Imp. Dist., 102 Nev. 363, 366, 724 P.2d 

205, 207 (1986) (citing Alper for prejudgment interest); Manke v. Airport Authorities of Washoe 

County, 101 Nev. 755, 759, 710 P.2d 80, 82 (1985) (citing Alper for prejudgment interest); Iliescu 

v. RTC of Washoe, 2021 WL 4933429 at *5 (2021) (unpublished opinion) (citing Alper for highest 

and best use).   

 The Nevada Supreme Court has repeatedly held that inverse condemnation proceedings are 

the constitutional equivalent to direct condemnation proceedings and that the same rules and 

procedures apply to both.  Accordingly, NRS Chapter 37 applies here and therefore, pursuant to 

NRS 37.140, the City must deposit the just compensation award within 30 days and then pursuant 

to NRS 37.160 title vests in the City by way of a Final Order in Condemnation (not a deed).  

 C. The City Is Not Entitled to a Stay 

 The Landowners have fully addressed the impropriety of the City’s request for a stay in 

Plaintiff Landowners’ Opposition to The City’s Motion for Immediate Stay Of Judgment And 

Countermotion To Order The City To Pay The Just Compensation Award, filed on January 5, 2022 

and scheduled to be heard on January 11, 2022 - prior to the date set for the hearing on the City’s 

pending Motion to Amend.  Accordingly, the Landowners hereby incorporate their Opposition to 

The City’s Motion For Immediate Stay Of Judgment And Countermotion To Order The City To 

Pay The Just Compensation Award filed on January 5, 2022 herein.  

 D. Correction of City’s False Claims and Attempts to Rewrite History 

  1) The Only Reason there was a 1-Day Bench Trial is Because the  
   City Produced No Experts. 
 
 The City’s attempt to diminish the validity of the bench trial in this matter is shocking. 

(City Mot. at 2:3).  Yes, the Court conducted a 1-Day bench trial, because the City failed to produce 
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experts in this case and stipulated to admit the Landowners’ evidence of value.  This is a field 

dominated by expert opinion,3 yet the City produced none.  Accordingly, the City is the party 

responsible for the brevity of the bench trial, not the Court, and certainly not the Landowners.   

  2) The Landowners Paid More than $4.5 Million for the Subject Property 

 The Landowners paid more than $4.5 Million for the Subject Property. (City Mot. at 2:6). 

Despite the City’s attempt to advance a false narrative about the purchase price, the evidence at 

the pretrial hearings established that the purchase price of the Subject Property was not $4.5 

Million.  Furthermore, the City had no expert to testify to any of the City’s claims about the alleged 

purchase price, instead the City simply advanced arguments of counsel, none of which are 

evidence.  Accordingly, the Court properly found as follows: 

1. The purchase price/transaction does not reflect the highest and best use of the 35 
Acre Property on the date of valuation, which is September 14, 2017, pursuant to 
NRS 37.120 and Clark County v. Alper, 100 Nev. 382, 391 (1984). 
 
2. The City has not identified an expert witness that can testify to the relevance of 
the purchase price/transaction as relates to the value of the 35 Acre Property, as of 
the September 14, 2017, date of valuation and the only expert to analyze the 
purchase price/transaction, appraiser Tio DiFederico, determined that it had no 
relationship to the value of the 35 Acre Property as of September 14, 2017. 
 
3. The City has also failed to identify an expert witness that has adjusted the 
purchase price/transaction to the relevant September 14, 2017, date of valuation. 
 
4. The purchase/transaction was not for substantially the same property at issue in 
this matter as it was for approximately 250 acres of land with the acquisition of 
Fore Stars, Ltd. and all of the assets and liabilities thereof, not just the 35 Acre 
Property at issue in this case. 
 
5. The purchase price/transaction beginning in 2005 is too remote to the date of 
value (September 14, 2017) with changes in market fluctuations in values having 
occurred since the transaction. In fact, the City’s own tax assessor did not use the 
purchase price/transaction when deciding the value of the 35 Acre Property for 
purposes of imposing real estate taxes on the property in 2016. 
 
6. The evidence presented at the hearings showed that the purchase 
price/transaction arose out of a series of “complicated” transactions that had “a lot 

 
3 City of Sparks v. Armstrong, 103 Nev. 619, 622, 748 P.2d 7, 9 (1987) 
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of hair” on them and elements of compulsion, because the Queensridge Towers 
were being constructed on part of the 250 Acre property causing the operator of the 
golf course to demand a large pay off; and, the predecessor owners could not meet 
other underlying obligations. 
 
7. The Landowners presented evidence of the sales of other similar properties in 
the area of the 35 Acre Property that sold near the September 14, 2017, date of 
valuation, demonstrating there was no need to turn to the purchase 
price/transaction. 
 
8. Any probative value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, and misleading the jury. The sole issue in this 
case is the value of the 35 Acre Property as of September 14, 2017, and introducing 
the purchase price/transaction will confuse the jury as the jury is not tasked with 
unraveling the terms of the purchase price/transaction to decide what may or may 
not have been paid for the property. 
 
9. Allowing the purchase price/transaction would allow the City to communicate to 
the jury that, since the Landowners paid a lower value for the property, they should 
not be entitled to their constitutional right to payment of just compensation based 
on the value of the 35 Acre Property as of the September 14, 2017, date of value, 
which would be improper. And, the City has indicated this purpose having 
previously argued in this case that the Landowners made a windfall on their 
investment.  See Order Granting Plaintiffs’ Motions in Limine No. 1, 2 And 3 
Precluding the City from Presenting to the Jury: 1. Any Evidence or Reference to 
the Purchase Price of the Land; 2. Any Evidence or Reference to Source of Funds; 
3. Argument that the Land Was Dedicated as Open Space/City’s PRMP And PROS 
Argument Filed November 16, 2021 at 2:13-5:9. 
  

 The City continues to misrepresent the facts and the law to the Court.  The City’s repeated 

arguments about an alleged purchase price are no different.  This litigation strategy by the City has 

resulted in a great waste of judicial resources and extensive litigation costs for the Landowners.  

The Landowners filed a motion for attorney fees which is scheduled to be heard by this Court on 

February 3, 2022.  The City’s tactic in the pending Motion to Amend further supports a full award 

of attorney fees to the Landowners.     

  3) The City Has Taken Possession of the Landowners’ Property 
  
 The City seems to be advancing under the theory that if it says something enough times, 

then it becomes true, as the City states in its pending Motion that “[t]he Developer does not claim 

that the City took physical possession of the property…” (City Mot. at 5:14-15).  After four years 
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of litigation and a bench trial wherein it was held that the City has effectuated a “per se” taking of 

the Landowners’ Property, it is hard to imagine how the City justifies repeating such a claim.  The 

City has taken possession of the Landowners’ Property and it did so for the use and enjoyment of 

the surrounding neighbors.  See Finding of Fact and Conclusions of Law Granting Plaintiffs 

Landowners’ Motion to Determine Take and For Summary Judgment on the First, Third and 

Fourth Claims for Relief filed October 25, 2021 at § 114, 116-121, 131-136, 141-142, 154-175.      

III. CONCLUSION 

 The City’s unwillingness to accept Nevada law deserves no favor from the Court.  

Accordingly, and for the foregoing reasons, the City’s Motion to Amend must be denied in its 

entirety.   

 DATED this 4th day of January, 2022. 

      LAW OFFICES OF KERMITT L. WATERS 
 
      /s/ Autumn Waters    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101 
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiff Landowners 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 4th day of January 2022, pursuant to NRCP 5(b), a true and correct copy of the 

foregoing: PLAINTIFF LANDOWNERS’ OPPOSITION TO CITY OF LAS VEGAS’ MOTION 

TO AMEND JUDGMENT (Rules 59(e) and 60(b)) AND STAY OF EXECUTION was served on 

the below via the Court’s electronic filing/service system and/or deposited for mailing in the U.S. 

Mail, postage prepaid and addressed to, the following: 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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OPP/CTR
LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiff Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFF LANDOWNERS’ 
OPPOSITION TO THE CITY’S MOTION 
FOR IMMEDIATE STAY OF 
JUDGMENT 

AND 

COUNTERMOTION TO ORDER THE 
CITY TO PAY THE JUST 
COMPENSATION ASSESSED

Hearing date: January 13, 2022
Hearing time: 9:30 am  

COMES NOW Plaintiff Landowners, 180 LAND CO., LLC and FORE STARS Ltd.

(hereinafter “the Landowners”), by and through their attorneys, the Law Offices of Kermitt L. 

Waters, and hereby files this Opposition to the City’s Motion for Immediate Stay of Judgment and 

Countermotion to Order the City to Pay the Just Compensation Assessed immediately.  

Case Number: A-17-758528-J

Electronically Filed
1/5/2022 2:19 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTURTURURTRTTURTTTT
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This Opposition and Countermotion is made and based on the following Memorandum of 

Points and Authorities, the papers and pleadings on file herein, and any oral argument the Court 

may entertain on the matter.  

DATED this 5th day of January, 2022. 

      LAW OFFICES OF KERMITT L. WATERS 
 
      /s/ James J. Leavitt    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101 
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiffs Landowners 
 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION  

This is a constitutional proceeding brought under Article 1, Section 8 of the Nevada State 

Constitution.1  On November 24, 2021, an award of $34,135,000 was entered in favor of Plaintiff 

Landowners, 180 LAND CO., LLC and FORE STARS Ltd. (hereinafter “Landowners”) and 

against the City of Las Vegas (hereinafter “City”) as the value of the 35 Acre Property that was 

taken in inverse condemnation by the City in this case.  See Notice of Entry of Findings of Fact 

and Conclusions of Law on Just Compensation, filed November 24, 2021 (hereinafter “FFCL Re: 

Just Compensation”).  Very specific Nevada eminent domain and inverse condemnation law 

directly on point mandates that the City pay the $34,135,000 award within 30 days of final 

judgment and, if the City decides to appeal (rather than allow entry of final judgment), then it must 

pay the award as a precondition to appeal.  There are no exceptions to this rule, meaning that no 

 
1 Nev. Const. art. I§§ 8, 22.  See also U.S. Const. amend. V. 
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matter what course the City chooses in this case (to allow entry of final judgment or appeal), it 

must pay the award within 30 days.  The City entirely ignores this eminent domain law directly on 

point in its motion to stay.  Rather, the City has chosen to violate this specific law and, instead, 

has filed a motion to stay payment of the judgment – based on general civil procedure laws that 

do not trump the more specific eminent domain and inverse condemnation law directly on point.  

Accordingly, the City should be ordered to immediately comply with specific Nevada eminent 

domain and inverse condemnation law and pay the $34,135,000 award.   

II.    LAW APPLICABLE TO THE LANDOWNERS’ COUNTERMOTION TO ORDER 
PAYMENT AND THE CITY’S MOTION TO STAY 

 
 A.   Two sources of Nevada Law, directly on point, mandate that the City pay the 
  $34,135,000 award within 30 days of final judgment  
    
  1.   NRS 37.140 

 NRS 37.140 appears in Chapter 37 of the Nevada Revised Statutes.  Chapter 37 contains 

Nevada’s Eminent Domain statues, and, therefore, applies in the specific context of both eminent 

domain and inverse condemnation proceedings because “inverse condemnation proceedings are 

the constitutional equivalent to eminent domain actions and are governed by the same rules and 

principles that are applied to formal condemnation proceedings.”  Clark County v. Alper, 100 Nev. 

382, 391, 685 P.2d 943, 949 (1984).  NRS 37.140 provides that any “sum of money assessed” 

against the government in an eminent domain or inverse condemnation action must be paid within 

30 days of the final judgment – “The [government] must, within 30 days after final judgment, pay 

the sum of money assessed.”  NRS 37.140.  This statute uses the mandatory “must” language and 

provides no exceptions. 

  2.   NRS 37.170 and State v. Second Judicial District Court 

 NRS 37.170 also appears in Chapter 37 of the Nevada Revised Statutes, which, again, is 

the Chapter that contains Nevada’s eminent domain statutes, and, therefore, also applies in the 

21865



 
 

4 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

specific context of eminent domain and inverse condemnation proceedings.  NRS 37.170 mandates 

that, as a precondition to an appeal in an eminent domain or inverse condemnation case, the 

government must pay the award.  NRS 37.170.  This statute was clearly passed to strengthen the 

applicability of NRS 37.140 by mandating payment of the just compensation award – as a 

precondition to an appeal.     

 The Nevada Supreme Court addressed the applicability of NRS 37.170 over sixty years 

ago in the case of State v. Second Judicial District Court, 75 Nev. 200 (1959).  In that case, the 

State of Nevada made the same exact arguments the City is making to this Court – the State argued 

that it does not need to pay an award in an eminent domain case as a condition to appeal.  The 

district court denied the State’s request and ordered payment of the award.  Id., at 202.  The State 

appealed.  The Nevada Supreme Court affirmed, flatly rejecting the State’s arguments (which the 

City reiterates to this Court).  “The deposit provided by NRS 37.170 is a condition to the 

condemnor’s right to maintain an appeal while remaining in possession.”  Id., at 205.   

 The Nevada Supreme Court then gave strong public policy reasons for its decision – which 

rejects all of the City’s arguments to stay payment of the $34,135,000 award.  First, the Court held 

“payment should not be unduly delayed in those cases where the condemnee (landowner) has 

already lost possession and use of his property.”  Id., at 205.  This Court entered two detailed 

findings of fact and conclusions of law that provide a detailed analysis of how the Landowners 

have already lost possession and use of their property.  See Findings of Fact and Conclusions of 

Law Granting Plaintiff Landowners’ Motion to Determine Take and For Summary Judgment on 

the First, Third, and Fourth Claims for Relief and Denying the City of Las Vegas’ Countermotion 

for Summary Judgment on the Second Claim for Relief, filed October 25, 2021, specifically, pp. 

10-29 (hereinafter “FFCL Re: Take”) and Findings of Fact and Conclusions of law on Just 

Compensation, Bench Trial, October 27, 2021 (hereinafter “FFCL Re: Just Compensation”).  
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Second, the Supreme Court held “[t]he assurance of ultimate payment plus interest may not be 

sufficient to meet the immediate needs of a condemnee either to his property or to its cash 

equivalent.”  Id., at 205.  This public policy reason rejects the City’s argument that the promise of 

“interest” at the end of the litigation negates the duty to pay the funds within 30 days and prior to 

an appeal.  See City Motion, p. 16:21-26.  Third, the Court held that “[t]he power not only to take 

possession of another’s property, but also to postpone indefinitely the payment of just 

compensation for it, is a power which may well have an oppressive effect.” Id.  The Court 

explained, “[i]t might well, through duress of circumstances, compel acceptance by a condemnee 

[landowner] of compensation felt not to be just.”  Id.  This public policy reason rejects any other 

City arguments to delay payment.      

 In State v. Second Judicial District Court, the Nevada Supreme Court also rejected the 

argument that payment of the funds pending appeal would deprive the government of its right to 

appeal eminent domain and inverse condemnation awards – the same argument made by the City 

in this case.  See City Motion, p. 16:7-20.  In State v. Second Judicial District Court, the State 

claimed that mandating payment of the funds pending appeal “deprives it of its right to appeal,” 

because this would amount to “a voluntary satisfaction of judgment which renders the appeal 

subject to dismissal as moot.”  Id., at 205.  The Nevada Supreme Court disagreed, holding “[s]uch 

is not our view of the law” and reasoned that payment of the funds pending appeal is a “condition 

to the condemnor’s [government] right to maintain an appeal while remaining in possession.  It 

is not an acceptance of the judgment rendered, but is the meeting of a condition by which that 

judgment may be disputed.”  Id., at 205, emphasis added.      

 In other words, all of the arguments the City is making now to stay payment of the funds 

were made by the State in the State v. Second Judicial District case, and the Nevada Supreme 

Court rejected every single argument and provided detailed policy reasons for rejecting the 
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arguments.  Accordingly, the City “must” pay the $34,135,000 award within 30 day of final 

judgment and as a precondition to appeal pursuant to specific Nevada eminent domain and inverse 

condemnation law directly on point – NRS 37.140 an NRS 37.170.   

 B.   The City Ignores NRS 37.140 and NRS 37.170 in its Opening Brief – And These 
  Statutory Provisions Apply Equally to Direct Condemnation and Inverse  
  Condemnation Actions.   
 
 The City clearly had an ethical duty to cite the Court to NRS 37.140, NRS 37.170, and 

State v. Second Judicial District as all three of these authorities are directly on point.  It is 

anticipated, however, that the City will perpetuate the false argument it continually made to the 

Court during trial – that the statutes in Chapter 37 apply only to direct condemnation actions, not 

inverse condemnation actions, or, that eminent domain actions are different than inverse 

condemnation actions and are governed by a different set of rules.  The Nevada Supreme Court 

has repeatedly and consistently rejected this City argument.  In the inverse condemnation case 

of  County of Clark v. Alper, 100 Nev 382 (1984), Clark County argued that NRS 37.120 does not 

apply to inverse condemnation actions and the Nevada Supreme Court rejected this argument, 

holding “[i]nverse condemnation proceedings are the constitutional equivalent to eminent domain 

actions and are governed by the same rules and principles that are applied to formal 

condemnation proceedings.”  Id., at 391.  Emphasis added.  In the direct condemnation case of 

Argier v. Nevada Power Co., 114 Nev. 137 (1998), Nevada Power argued that a rule adopted in 

an inverse condemnation case should not apply to its case, because, according to Nevada Power, 

there should be a different set of rules for inverse and direct condemnation cases.  The Nevada 

Supreme Court rejected the argument, citing to the Rule in Alper, that the same rules and principles 

are applied to both direct condemnation and inverse condemnation cases.  Argier, at fn.2.  In the 

precondemnation action of City of North Las Vegas v. 5th & Centennial, LLC., 2014 WL 1226443 

(2014)(unpublished), the Nevada Supreme Court again cited to Alper and held “inverse 
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condemnation proceedings are constitutionally equivalent to eminent domain actions.”  5th & 

Centennial, at headnote 7.  The 5th & Centennial Court then held that it was improper for the district 

court to apply the general NRS 17.130 interest calculation statute in that precondemnation action 

case rather than the interest calculation statute that applies specifically to eminent domain cases – 

NRS 37.175.  See also City of Sparks v. Armstrong, 103 Nev. 619 (1987) and Nevadans for the 

Protection of Property Rights v. Heller, 122 Nev. 894 (2006) – both cases citing Alper for the rule 

that inverse condemnation actions are the constitutional equivalent to formal condemnation 

proceedings and are governed by the same rules and principles.  Simply stated, the Nevada 

Supreme Court could not have been clearer – Chapter 37 statutes apply to all types of eminent 

domain actions – direct condemnation, inverse condemnation, and precondemnation type cases.    

 Moreover, the City’s attempt to distinguish between eminent domain and inverse 

condemnation cases is troubling, at best.  The City must admit that if this case was a direct eminent 

domain case – where the City complied with the Nevada Constitution and the NRS Chapter 37 

requirements and properly filed an eminent domain action and properly paid just compensation for 

the taking of the Landowners’ 35 Acre Property – the City would indeed be required to pay the 

$34,135,000 award within 30 days of final judgment and as a precondition to appeal under NRS 

37.140 and NRS 37.170.  But, the City essentially argues here that since the City violated the 

Nevada Constitution and violated the NRS Chapter 37 requirements and forced the Landowners 

to bring and prevail on an inverse condemnation case – the City is not required to pay the 

$34,135,000 award within 30 days under NRS 37.140 and NRS 37.170.   

 This makes no legal or common sense whatsoever.  It rewards the government for violating 

the Nevada State Constitution and the NRS on eminent domain.  There is no legal or public policy 

reasons for negating these mandatory deposit requirements where the government acts 

unconstitutionally and illegally.  The inverse condemnation award is just as valid as a direct 
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eminent domain award.  This Court held in the FFCL Re: Take and FFCL Re: Just Compensation 

that the City took the Landowners’ 35 Acre Property, the effect of which is the same as if the City 

had filed a direct complaint in eminent domain.  Accordingly, the mandatory 30 day payment 

statutes (NRS 37.140 and NRs 37.170) apply in this inverse condemnation case.        

 C.   The More Specific Eminent Domain Statutes and Laws Apply Over the  
  General Rules Cited by the City 
 
 The City’s next attempt to avoid its constitutional duty to pay the $34,135,000 award is to 

cite to general rules that allow the Court to consider stays of judgments in other non-eminent 

domain and non-inverse condemnation cases – NRCP Rule 62 and NRAP Rule 8.  These general 

rules have no application whatsoever in this inverse condemnation proceeding.  As explained 

above, Nevada has adopted very specific rules that apply to the specific facts of this inverse 

condemnation case - NRS 37.140 and NRS 37.170.  These statutes are unambiguous and, therefore, 

“must be given their ordinary meaning.”  City of Sparks v. Reno Newspapers, Inc., 133 Nev. 398 

(2017) (when interpreting a statute, if the language is “facially clear,” the Court will give that 

language its plain meaning.  Id., at 400); State Dept. of Taxation v. Masco Builder Cabinet Group, 

129 Nev. 775 (2013), the Court held statutory language that is unambiguous is given its “ordinary 

meaning.”  Id., at 778).  The ordinary meaning of these statutes provide that all eminent domain 

and inverse condemnation awards “must” be paid within 30 days of final judgment and as a 

precondition to appeal – without exception.  The Nevada Supreme Court has already applied the 

ordinary meaning of NRS 37.170 to mandate payment, rejecting every single one of the City’s 

arguments it now makes to delay payment.  See State v. Second Judicial District Court, supra.   

 And, the Nevada Supreme Court has been very clear that where there is a more specific 

rule adopted, the more specific rule will apply over the general rule.  In Doe Dancer I v. La Fuente, 

Inc., 137 Nev. Adv. Op. 3, 431 P.3d 860, 871 (2021), the Nevada Supreme Court recognized the 

“general/specific canon” that when two statutes conflict, “the more specific statute will take 
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precedence, and is construed as an exception to the more general statute.”    In City of Sparks v. 

Reno Newspapers, Inc., 133 Nev. 398, 400, 401 (2017), the Court held, “it is an accepted rule of 

statutory construction that a provision which specifically applies to a given situation will take 

precedence over one that applies only generally.”  In State Dept. of Taxation v. Masco Builder 

Cabinet Group, 129 Nev. 775, 778 (2013), the Court held, “[a] specific statute controls over a 

general statute.”  Finally, in In Re Resort at Summerlin Litigation, 122 Nev. 177, 181, 185 (2006), 

the Court held, “[i]mportantly, where a general statutory provision and a specific one cover the 

same subject matter, the specific provisions controls.”        

 Therefore, NRS 37.140, NRS 37.170, and the holding in State v. Second Judicial District 

Court, are the specific eminent domain and inverse condemnation rules that apply over the more 

general NRCP Rule 62 and NRAP Rule 8 stay rule.  Meaning that the City’s lengthy briefing on 

NRCP Rule 62 and NRAP Rule 8 from pages 14-30 of its motion to stay is entirely irrelevant and 

should not be considered by the Court.   

III.   FACTS AND LAW REBUTTING CITY’S IRRELEVANT NRCP RULE 62 AND 
 NRAP RULE 8 ARGUMENTS FOR A STAY 
 
 If this Court is inclined to consider the City’s entirely irrelevant arguments regarding 

NRDP Rule 62 and NRAP Rule 8, the following rebuts all of these City arguments.   

 A.   Rebuttal of the City’s Private Attorney’s Declaration 

 The City’s private attorney submits a 5 ½ page “Declaration” purporting to outline the facts 

of this case and the findings of fact and conclusions of law (FFCLs) entered by this Court.  See 

City Motion, pp. 5-9.  The Declaration is replete with inaccuracies that attempt to create a false 

narrative of the facts and even a false narrative of the Court’s findings.  This Declaration is 

unnecessary and irrelevant as the City could have cited to the record for the facts and the Court’s 

FFCLs; rather than trying to invent facts and FFCLs.  Accordingly, the City’s private attorney’s 

Declaration should be ignored by the Court.   
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 B.   Rebuttal of The City’s “Introduction” that Follows the City’s Private   
  Attorney’s Declaration 
 
 The City also includes a 5 ½ page “Introduction” that largely follows the “Declaration” by 

its private counsel.  See City Motion, pp. 9-14.  The following further shows why the City’s 

“Declaration” and “Introduction” are baseless.    

  The City claims in the “Introduction” that the Court held “the City has ‘taken’ the 

35-Acre Property by denying a single set of applications to build 61 houses on the property.”  

See City Motion, p. 9:21-22.  The City, the Court, and the Landowners know this is a false 

statement.  After four days of extensive argument and presentation of evidence, the Court entered 

its FFCL Re: Take, referenced above.  The FFCL Re: Take sets forth the City’s taking actions, 

which include: 1) the surrounding property owners’ representative bragging that his group is 

“politically connected” and promising to get in the way of the Landowners use of their 35 Acre 

Property; 2) a City Councilman testifying the surrounding property owner representative contacted 

him to “get in the way” of the landowners’ development rights; 3) the City then DENIED the 

Landowners’ applications to develop 61 lots (even though the City’s own planning department 

confirmed the applications met every single City and State requirement to develop and should be 

approved), on the grounds that the City would accept only one application to develop – a Master 

Development Agreement (MDA); 4) the Landowners then worked with the City for over two years 

on the MDA, the City drafted almost the entire MDA application, the City Attorney’s Office and 

the City Planning Department confirmed the MDA met every single City and State requirement 

and should be approved, and, when the MDA was presented for approval, the City DENIED the 

MDA altogether without equivocation; 5) the City DENIED the Landowners fence application in 

violation of the City’s own Code, which allowed the surrounding property owners to access the 35 

Acre Property; 6) the City DENIED the Landowners’ access application in violation of Nevada 

Supreme Court precedent that the Landowners had an absolute right to access their property; 7) a 
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City Councilman announced that the surrounding property owners had the right to use the 

Landowners’ property for their recreation and the City then, in furtherance of this announcement, 

adopted two City Bills that: a) targeted only the Landowners’ property; b) made it impracticable 

or impossible to develop the property; and, c) preserved the property for use by the public and 

authorized the public to use the property by specifically stating in the body of the Bills, that the 

Landowners must “provide documentation regarding ongoing public access … and plans to ensure 

that such access [to the property] is maintained;” 8) the significant communications by the City 

and its employees and representatives outlining in detail the City’s intent and reasons for denying 

any and all use by the Landowners of the property and the City’s actions to preserve the property 

for use by the public, including the surrounding owners; 9) an expert report stating that “before” 

the City’s actions, the 35 Acre Property had a value of $34,135,000 and “after” the City’s actions, 

the 35 Acre Property value “would be zero;” and, 10) the City did not exchange an expert report 

or rebuttal report to challenge this expert analysis conceding to it instead.  These taking actions 

are set forth in detail in the Court’s FFCL Re: Take – pages 11-29.  And, during the four day trial 

on the take issue, the City never even disputed that it engaged in these actions.  Therefore, the 

“Declaration” by the City’s private attorney and the “Introduction” in the City’s motion claiming 

that the Court entered a take based on the City “denying a single set of applications to build 61 

house” is plainly and manifestly false.   

 The City also claims in its “Introduction” that the Court’s property interest holdings 

turns Nevada “land use law on its head” and finds “local agencies no longer have discretion 

in the approval of land use permit applications;” that the R-PD7 zoning should not govern; 

and that all law states the master plan should trump zoning.  See City Motion, pp. 9-11.  These 

are also false representations.  First, this is an inverse condemnation case that is governed by 

inverse condemnation cases, not “land use” or petition for judicial review cases and the Court’s 
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FFCL Re: Take lays out in detail why the City’s land use petition for judicial review cases are 

inapplicable here.  See FFCL Re: Take, pp. 41-43.  Second, the Court’s FFCL Re: Take lays out 

in detail the Nevada inverse condemnation law, including three direct condemnation and three 

inverse condemnation Nevada Supreme Court cases right on point, which provides that the 35 

Acre Property residential zoning (R-PD7), not any alleged master plan, must be used to determine 

the property rights of a Nevada landowner in the context of an inverse condemnation case.  FFCL 

Re: Take, pp. 8:13-10:6.  Third, the Court’s FFCL Re: Take lays out in detail the due diligence 

the Landowners did prior to purchasing the property wherein all City departments confirmed the 

35 Acre Property was zoned residential, this residential zoning trumps everything, there are no 

restrictions that could prevent this residential development, and the owner has the right to develop 

the property residentially.  FFCL RE: Take, p. 4:10-5:14.  The City even put this in writing in a 

Zoning Verification Letter to the Landowners.  FFCL Re: Take, p. 5:7-14.  Third, after acquiring 

the 35 Acre Property all City departments continued to confirm the Landowners’ property rights 

with the head City Planner testifying – “a zone district gives a property owner property rights.”  

FFCL Re: Take, p. 5:23-24.  Fourth, the City’s Planning Department issued a recommendation of 

approval on the MDA (that would allow residential development on the 35 Acre Property), because 

it “conforms to the existing zoning district requirements.”  FFCL Re: Take, p. 6:1-6.  Fifth, the 

County Tax Assessor, which is the City Tax Assessor, determined the “lawful” use of the 35 Acre 

Property is “Residential” and has collected taxes in the amount of $205,227.22 per year based on 

this “lawful” residential use.  FFCL Re: Take, pp. 6:13-7:2.  Sixth, the uncontested evidence at 

trial proved that the City Attorney and the City’s head planner stated zoning is of the highest order 

and trumps the master plan and the City Attorney’s Office submitted two affidavits in another 

inverse condemnation case that a master plan has “no legal effect” on the use of property.  FFCL 

Re: Take, p. 7:5-24.  Seventh, the Court’s FFCL Re: Take cites to two other findings of fact and 
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conclusions of law in another case brought by the Queensridge owners that also held the R-PD7 

gives the Landowners the “right to develop.”  FFCL Re: Take, p. 26:7-15.  Finally, the Nevada 

Supreme Court plainly rejected this City argument in the seminal Sisolak case, holding that 

government agencies have discretion to apply “valid zoning and related regulations which do not 

give rise to a takings claim.”  McCarran Intern.  Airport v. Sisolak, 122 Nev. 645, fn 25 (2006).  

Therefore, the City does not have absolute “discretion” to deny any and all uses of property without 

being subject to an inverse condemnation case, as baselessly argued by the City.  The City may 

apply “valid” zoning regulations, but if its actions rise to a “taking,” then just compensation must 

be paid.     

 The City also claims in the “Introduction” that: 1) the Nevada Supreme Court, Case 

No. 75481, held the Landowners “must first” get the City’s discretionary approval of an 

amendment to the City’s Master Plan to develop on their 35 Acre Property; and, 2) the City’s 

Master Plan is PR-OS.  See City Motion, p. 11:13-23.  First, the Nevada Supreme Court, in case 

No. 75481, held the exact opposite of the City’s representation – the Court flatly rejected the exact 

same PR-OS argument the City continuously and repeatedly makes in this case.  See Reply in 

Support of Plaintiff Landowners’ Motion to Determine “Property Interest,” filed September 9, 

2020, pp. 8:4-9:8.  Second, in regard to a master plan amendment, the Nevada Supreme Court 

never held the Landowners needed to get an amendment to the City’s master plan to develop; it 

merely held that, if the City changes the master plan, it must “make specific findings.”  Nevada 

Supreme Court case No. 75481.  Again, the Court never held there is a PR-OS on the property nor 

that an amendment to the master plan is required to develop the 35 Acre Property.  Third, this 

Court has heard this PR-OS argument repeatedly presented by the City in this case and rejected it 

every time.  See FFCL Re: Take, p. 10:1-3.  See also FFLC Re: Just Compensation, filed 

November 18, 2021, p. 4:18-21, 12:9-13.  Fourth, this PR-OS argument has been rejected by every 
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single other court that has considered it, other than the Crockett Order, and the Crockett Order was 

reversed by the Nevada Supreme Court in Case No. 75481, referenced above.  As this Court will 

recall, the Landowners presented an outline of the 11 orders that rejected the City’s PR-OS 

argument.  See e.g Landowners’ Demonstrative Exhibits for Take Hearing, “Exhibit 5,” filed 

October 4, 2021, 5:17 p.m. p. 62.  In fact, Judge Jones has also recently rejected this City PR-OS 

argument in the 17 Acre Case, holding the original master plan designation for the property was 

MED and ML (medium residential use) and “the City has failed to present the evidence showing 

that this original MED and ML City Master Plan land use designation was ever legally changed 

from MED and ML to PR-OS, pursuant to the legal requirements set forth in Chapter 278 and 

LVMC 19.16.030.”  See FFCL Re: Plaintiff Landowners’ Motion to Determine “Property 

Interest,” case NO. A-18-773268-C, filed on September 16, 2021, p. 14:1-10.  And, as is the City’s 

course of conduct, it challenged Judge Jones’s PR-OS finding in a motion to reconsider and, again, 

lost the PR-OS argument.  In all, there have been 5 district court judges and 8 Nevada Supreme 

Court Justices that have considered the City’s PR-OS argument and flatly rejected it.        

 The City next claims in its “Introduction” that the Court “ignores” “authorities 

directly on point” and, instead, relies on Sisolak and Bustos to decide the property interest 

issue.  First, the “authorities directly on point” the City cites to are all petition for judicial review 

cases.  See City Motion, p. 10:26-11:4.  This is not a petition for judicial review case; it is an 

inverse condemnation case.  Second, the Sisolak and Bustos cases the Court relied on are direct 

condemnation and inverse condemnation cases where the Court adopted the rules for deciding the 

property interest issue in an inverse condemnation case - the exact issue that was before the Court 

in this proceeding.  In fact, in the Bustos case, the Nevada Supreme Court rejected the exact same 

arguments the City of Las Vegas made to the Court during trial and in its pending motion.  See 

City of Las Vegas v. Bustos, 119 Nev. 360 (2003).  In Bustos, the City argued that Judge Porter 
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should ignore the potential zoning of Mr. Bustos’ property for commercial use and, instead, should 

apply the City’s master plan that prohibited commercial use on the Bustos’ property.  Id., at 361.  

The City cited the same exact petition for judicial review law that it now cites to the Court.  Id., 

361, see fn.1 wherein the Court references the PJR law the City proposed the Court follow.  Judge 

Porter rejected the City’s argument that the master plan applies and, instead, held that the Court 

must follow the zoning on the property when deciding the property interest issue and the Nevada 

Supreme Court affirmed, holding, “the district court properly considered the current zoning of the 

property, as well as the likelihood of a zoning change.”  Id., at 363.  Therefore, contrary to the 

City’s argument, the Court did not “ignore” relevant authorities; it properly followed direct 

condemnation and inverse condemnation case law that is directly on point.   

 The City also claims in its “Introduction” that Judges Sturman and Herndon Ruled 

on the Property Interest Issue – Contrary to the Court’s Holding.  See City Motion, p. 12:15-

22.  This City argument is disturbingly misleading.  Judge Sturman has not ruled on the property 

interest issue in the 133 Acre Case.  There were two hours of oral argument on the property interest 

issue, Judge Sturman made a comment during that hearing (cited by the City), that comment was 

addressed extensively during the hearing as being incorrect, and, at the end of the hearing, Judge 

Sturman ruled for the Landowners and asked them to prepare the property interest order.  That 

order was submitted to Judge Sturman and it has not yet been signed.  Judge Herndon did enter 

an order in the 65 Acre Case that cites extensively to the Landowners’ property rights, including 

the Landowners’ due diligence and the City’s confirmation of the property rights – “the City 

Planning Department reported that: 1) the 250-Acre Residential Zoned Land was hard zoned and 

had vested rights to develop up to 7 units an acre; 2) ‘the zoning trumps everything;’ and, 3) any 

owner of the 250 Acre Residential Zoned Land can develop the property.”  Findings of Fact and 

Conclusions of Law, filed in the 65 Acre Case no. A-18-780184-C, on December 30, 2020, p. 8:24-
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27.  Judger Herndon also cited to some of the statements the City made at the hearing.  But Judge 

Herndon then specifically states in his order that he was not resolving the property interest issue.  

Id., at p. 35:4-14.  Judge Herndon only ruled on the ripeness issue as it applied to the 65 Acre Case 

and the held “the court believes addressing the merits of any of the remaining issues would be 

unwise as there are three companion cases still pending with similar issues and any ruling by this 

court on the remaining issues could be construed as having preclusive effect in the other pending 

actions.”  Id., at 35:9-12.  Yet, the City is unabashedly doing exactly what Judge Herndon held 

should not be done – citing to an issue that Judge Herndon specifically stated he was not deciding 

and should not be cited to.    

 The City next claims in its “Introduction” that only $4.5 million was paid for the 

entire 250 Acre Property and the Court incorrectly excluded the City’s valuation evidence.  

See Motion to Stay, p. 13:14-23.  The City’s continual citation to a $4.5 million purchase price is 

plainly false - it is based on a self-serving affidavit by its own private attorney, who claims to know 

what was paid for the property back in 2005, even though he has no personal knowledge 

whatsoever of the facts.  See City Appendix of Exhibits, filed on August 25, 2021, Exhibit FFFF, 

vol. 9, pp. 1591-1605.  The Court property relied on the deposition testimony of both PMKs for 

the Peccole Family and the Landowners which confirmed that the purchase occurred in 2005, was 

a “complicated” deal with “a lot of hair” on it, and involved significant other consideration, with 

the Landowner PMK confirming the consideration way back in 2005 was in excess of $100 

million.  See Landowners’ Motion in Limine No. 1: To Exclude 2005 Purchase Price, pp. 3-10, 

filed September 7, 2021.  The Court properly excluded this 2005 purchase price evidence, because 

it was not representative of the value of the 35 Acre Property as of the relevant September 14, 

2017, date of valuation and the City failed to identify an expert witness to testify to the purchase 

price, among other reasons.  See Order Granting Plaintiffs’ Motions in Limine No. 1, 2, and 3, pp. 
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2-5, filed on November 16, 2021.  See also FFLC Re: Take, pp. 43-44 (explaining why the purchase 

price was not considered when deciding the take issue).  The City then embarrassingly implies that 

these rulings by the Court excluded the City’s valuation evidence.  See City Motion to Stay, p. 

13:18-23.  As the Court will recall, the City did not retain a valuation expert and in fact stipulated 

to admit the value evidence presented by the Landowners’ expert.  Therefore, it was the City that 

chose not to present valuation evidence at trial and the City cannot now blame the Court for its 

lack of valuation evidence at trial.  

 Finally, the City’s “Introduction” claims that a stay should be granted, because the 

Landowners improperly segmented the entire 250 Acre Property into separate parcels (17, 

35, 65, and 133 acre parcels) and all parcels should be considered as a whole.  See City Motion, 

p. 13:24-14:8.  The Court properly entered detailed findings for why this City “segmentation” 

arguments lacks any merit whatsoever.  FFCL Re: Take, p. 38:17-40:10.  The Court properly cited 

Nevada law, directly on point, that expressly rejects this segmentation argument – City of North 

Las Vegas v. Eighth Judicial Dist. Court and NRS 37.039.  Id.  The Court properly held that the 

35 Acre Property has its own Clark County parcel number and own independent legal owner and, 

accordingly, under Nevada eminent domain law, must be evaluated as a single parcel.  Id.  The 

City’s segmentation argument has no legal basis whatsoever.     

 Conclusion regarding the City’s “Declaration” and “Introduction.”  As the Court can 

see, the City continues its course of conduct - repeatedly re-arguing issues that have already been 

decided, making arguments contrary to the position of its own client (the City Attorney, Planning, 

Tax departments, and City Councilpersons), and ignoring long-standing Nevada eminent domain 

and inverse condemnation precedent.  The City also continues to repeatedly argue petition for 

judicial review law, despite at least four orders from the Court rejecting the petition for judicial 

review law’s application to this inverse condemnation case and a recent Nevada Supreme Court 

21879



 
 

18 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

decision directly on point that petition for judicial review law should not be used.  City of 

Henderson v. Eighth Judicial District Court, 137 Nev. Adv.Op. 26 (June 24, 2021)(clarifying that 

judicial review and civil actions are distinct from each other and “like water and oil will not mix”).   

In its pending motion, the City even misrepresents the Court’s orders and blames the Court for its 

own failure to retain a valuation expert.  All of this should be remembered when the Court 

considers attorney fees in this matter.  See Landowners Motion for Attorney Fees, filed on 

December 9, 2021, and set for hearing on February 3, 2022.   

 C.   Rebuttal of the City’s NRAP Rule 8 Analysis 

 As explained above, NRAP Rule 8’s stay provisions have no application whatsoever in this 

inverse condemnation case, because Nevada has adopted specific laws that state the City “must” 

pay the $34,135,000 award within 30 days of the final judgment – without exceptions.  The 

Landowners will, however, very briefly address each of the City’s baseless NRAP 8 arguments.   

  1.   Rebuttal of the City’s Claim the Object of the Appeal Would be  
   Defeated and the City Would Suffer Irreparable Harm if a Stay is  
   Denied 
 
 The City claims that the first two elements of NRAP Rule 8’s stay requirements are met, 

because the object of the appeal will be defeated and it will suffer irreparable harm if a stay is not 

granted.  See City Motion, p. 16:5-20.  As explained above, the State of Nevada made this exact 

argument to the Nevada Supreme Court in State v. Second Judicial District Court, supra, and the 

Court rejected it.  The State claimed that mandating payment of the funds pending appeal “deprives 

it of its right to appeal,” because this would amount to “a voluntary satisfaction of judgment which 

renders the appeal subject to dismissal as moot.”  Id., at 205.  The Nevada Supreme Court 

disagreed, holding “[s]uch is not our view of the law” and reasoned that payment of the funds 

pending appeal is a “condition to the condemnor’s [government] right to maintain and appeal while 

remaining in possession.  It is not an acceptance of the judgment rendered, but is the meeting of a 
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condition by which that judgment may be disputed.”  Id., at 205.  Therefore, this City argument 

related to NRAP Rule 8 has already been rejected.     

  2.   Rebuttal of the City’s Claim that the Landowners Will Not Suffer  
   Irreparable Harm, Because the City has to Pay Interest on the Award 
 
   The City claims that the next NRAP Rule 8 element is met, because the Landowners will 

not suffer irreparable injury or harm as the City will be required to pay interest on the delay in 

payment of the funds.  City Motion, p. 16:21-26.  Again, this argument was made by the State in 

State v. Second Judicial District Court, supra, and it was rejected.  The Court held “the assurance 

of ultimate payment plus interest may not be sufficient to meet the immediate needs of a 

condemnee either to his property or to its cash equivalent.  The power not only to take possession 

of another’s property, but also to postpone indefinitely the payment of just compensation for it, is 

a power which may well have an oppressive effect.  It might well, through duress of 

circumstances, compel the acceptance by a condemnee of compensation felt not to be just.”  Id., 

at 205.  Therefore, this City argument related to NRAP Rule 8 has also already been rejected.   

  3.   Rebuttal of the City’s Claim that it is Likely to Prevail on Appeal       

 The City also claims that the next NRAP Rule 8 element is met, because the City disagrees 

with the verdict and thinks it will prevail on appeal.  See City Motion, pp. 17-30.  Every government 

entity that appeals disagrees with the verdict.  This is no reason to ignore the mandatory payment 

requirements of NRS 37.140, NRS37.170, and State v. Second Judicial District Court.    

 Moreover, the City has argued and re-argued every single issue in this case at least twice.  

It has been given every opportunity to extensively present its case.  Following extensive hearings, 

the Court entered FFCLs on the three primary issues in this case – the property interest issue, the 

take issue, and the just compensation issue.  See FFCL Re: Property Interest, FFCL Re: Take, and 

FFCL Re: Just Compensation.  These FFCLs are all well supported by and cite to Nevada eminent 

domain and inverse condemnation law directly on point.  Therefore, the City’s argument that it 
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will prevail on appeal is without merit. 

 On the property interest issue, the Landowners will prevail on appeal.  Rather than re-argue 

this issue, the Landowners incorporate by reference their property interest argument set forth in 

the pleadings on this issue already submitted to the Court.  In summary, there are six Nevada 

Supreme Court opinions directly on point which hold that the R-PD7 residential zoning must be 

used (not a master plan) to decide the property interest the Landowners had prior to the City’s 

taking and all three relevant City Departments (City Attorney’s Office, Planning Department, and 

Tax Department) opined that the R-PD7 residential zoning must be used to decide the Landowners’ 

property interest and that this R-PD7 residential zoning granted the Landowners a property right 

to build residential units.  Therefore, the Court’s FFCL Re: Property Interest properly concluded 

the R-PD7 zoning granted the Landowners the right to build single family and multi-family 

residential units on their 35 Acre Property and will not be reversed on appeal.  Furthermore, it is 

uncontested that the right to exclude is a fundamental element of property rights and the City’s 

actions and ordinances took that right by preserving the Landowners’ property for public use and 

authorizing the public to use the Landowners’ property.  

 On the take issue, the Landowners will prevail on appeal.  Again, rather than re-argue this 

issue, the Landowners incorporate by reference their take argument set forth in the pleadings on 

this issue already submitted to the Court.  The City’s taking actions are summarized above.  It is 

rare that a government entity engages in so many aggressive and systematic actions against one 

landowner as the City did in this case; by  denying all applications to develop the 35 Acre Property, 

prohibiting the Landowners from fencing their property to exclude others, prohibiting the 

Landowners from gaining access to their own property, and then even adopting a law that targets 

only the Landowners’ property, makes it impossible to develop, and mandates that the Landowners 

allow the public to enter onto their property.  The City’s actions were so egregious that they met 
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all four of Nevada’s taking standards – per se categorical, per se regulatory, non-regulatory / de 

facto, and Penn Central takings.  Therefore, the Court’s FFCL Re: Take properly concluded the 

City took by inverse condemnation the 35 Acre Property and will not be reversed on appeal.   

 On the just compensation issue, the Landowners will prevail on appeal.  The Landowners 

presented the well-supported expert report prepared by appraiser, Tio DiFederico that values the 

Landowners’ 35 Acre Property at $34,135,000.  As the Court will recall, the City claimed it needed 

a continuance of the summary judgment hearings so it could retain an expert report to determine 

the economic impact of its actions on the 35 Acre Property, but never produced any such expert 

report.  Therefore, the City had no expert valuation evidence to present at trial, even though the 

valuation in an eminent domain case is “a field dominated by expert opinion.”  City of Sparks v. 

Armstrong, 103 Nev. 619, 622 (1987).  Accordingly, the City stipulated to the admission of Mr. 

DiFederico’s $34,135,000 expert report and presented no evidence to rebut this value at the 

October 27, 2021, bench trial.  Therefore, the Court’s FFCL Re: Just Compensation properly 

concluded the value of the 35 Acre Property taking is $34,135,000 and will not be reversed on 

appeal.            

IV.  CONCLUSION RE: LANDOWNERS’ COUNTERMOTION TO ORDER THE 
 CITY PAY THE $34,135,000 AWARD IMMEDIATELY AND OPPOSITION TO 
 THE CITY’S MOTION TO STAY 
 
 The Nevada Legislature adopted NRS 37.140 and NRS 37.170 to make sure every 

government entity pays a condemnation award within 30 days regardless of whether there is an 

appeal or not.  NRS 37.140 states that award must be paid within 30 days of the final judgment – 

without exception.  NRS 37.170 states that, even if the government elects to challenge that final 

judgment on appeal, it must pay the award as a precondition of appeal – without exception.  State 

v. Second Judicial District Court confirms these mandatory payment provisions.  Therefore, it is 

respectfully requested that the City be ordered to pay the $34,135,000 within 30 days of the final 
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judgment and as a precondition to appeal. 

   Finally, the City’s NRCP Rule 62 and NRAP Rule 8 arguments lack merit as they are 

general rules and NRS 37.140 and NRS 37.170 are specific rules that apply to this inverse 

condemnation case.  And, even considering the four NRAP Rule 8 elements, the City has failed to 

meet even one of the elements.  Therefore, it is respectfully requested that the Court deny the 

City’s stay request.   

DATED this 5th day of January, 2022. 

      LAW OFFICES OF KERMITT L. WATERS 
 
      /s/ James J. Leavitt    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101 
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiffs Landowners 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, 

and that on the 5th day of January, 2022, pursuant to NRCP 5(b), a true and correct copy of the 

foregoing: PLAINTIFF LANDOWNERS’ OPPOSITION TO THE CITY’S MOTION FOR 

IMMEDIATE STAY OF JUDGMENT AND COUNTERMOTION TO ORDER THE 

CITY TO PAY THE JUST COMPENSATION ASSESSED was served on the below via the 

Court’s electronic filing/service system and/or deposited for mailing in the U.S. Mail, postage 

prepaid and addressed to, the following: 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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RPLY
LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiff Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFF LANDOWNERS’ REPLY IN 
SUPPORT OF MOTION FOR 
REIMBURSEMENT OF
PROPERTY TAXES

Hearing Date: January 18, 2022

Hearing Time: 9:05 a.m.

The Plaintiffs, 180 Land Co LLC and Fore Stars, Ltd. (hereinafter referred to as 

“Landowners”) hereby file their Reply in Support of their Motion for Reimbursement of Property 

Taxes as follows: 

The City’s opposition is riddled with false statements of fact and law.  The City’s insistence 

on perpetuating a false narrative about this case has not only wasted precious judicial resources, 

Case Number: A-17-758528-J

Electronically Filed
1/11/2022 12:43 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTURTURURTRTTURTTTT
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but has also caused the Landowners tremendously increased litigation costs, as the City’s 

falsehoods must be continually addressed.  The Landowners have filed a motion for attorney fees 

which is scheduled to be heard on February 3, 2022.  The City’s Opposition to the Landowners’ 

request for reimbursement of property taxes is further support for why the Landowners should be 

awarded full attorney fees.   

 A. The City has Per Se Taken the Landowners’ Property Meaning the City Is In 
  Possession of the Property 
 
 The Landowners have established a “per se” taking of their property, not simply a 

regulatory taking, as the City continuously and falsely argues. See Findings of Fact and 

Conclusions of Law Granting Plaintiffs Landowners’ Motion to Determine Take and For Summary 

Judgment on The First, Third And Fourth Claims For Relief filed October 25, 2021 (hereinafter 

“FFCL Re: City’s Taking") at ¶ 154-175.  A “per se” taking means the City is in possession of the 

Landowners’ Property. Id.  As the Court may recall, the City has taken the Landowners’ property 

for the surrounding neighbors’ use and enjoyment and has prevented the Landowners from doing 

anything with the Subject Property that would interfere with the surrounding neighbors’ use and 

enjoyment of the Subject Property.  For example, the City prevented the Landowners from 

constructing a fence around the Subject Property, as a fence would prevent the surrounding 

neighbors from using the Subject Property. FFCL Re: City’s Taking at ¶ 87-95. The City passed 

ordinances (Bills 2018-5 and 2018-24) that preserved the Subject Property for the surrounding 

neighbors’ use by ensuring the surrounding neighbors had ongoing access to the Subject Property. 

FFCL Re: City’s Taking at ¶ 103-122.  The City passed ordinances that authorized the surrounding 

neighbors to use the Subject Property for recreation and open space and the City went into the 

community and told the surrounding neighbors that the Subject Property was theirs to use as their 

own recreation and open space. FFCL Re: City’s Taking at ¶ 116-122.   The City even denied the 

Landowners access to their own property because the City did not want the Landowners’ access 
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to impact the surrounding neighbors use of the Subject Property.  FFCL Re: City’s Taking at ¶ 96-

103.  Accordingly, the Landowners have been dispossessed of the Subject Property by the City 

and are entitled to reimbursement of the property taxes they were forced to pay since August 2, 

2017.  

 B. The Arguments the City Presents are in Gross Disregard of Its  Obligations  
  and Are Made In Bad Faith 
 
 Despite the City’s clear disappointment in not being able to take the Landowners’ property 

for free, the City still has obligations to be truthful and equitable in this matter.   

“Occupying a position analogous to a public prosecutor, he is ‘possessed of 
important governmental powers that are pledged to the accomplishment of one 
objective only, that of impartial justice.’ (Professional Responsibility: Report of the 
Joint Conference, (1958) 44 A.B.A.J. 1159, 1218.), The duty of a government 
attorney in an eminent domain action, which has been characterized as ‘a sober 
inquiry into values, designed to strike a just balance between the economic interests 
of the public and those of the landowner’ (Sacramento etc. Drainage Dist. v. Reed 
(1963) 215 Cal.App.2d 60, 69, 29 Cal.Rptr. 847, 853), is of high order. ‘The 
condemnor acts in a quasi-judicial capacity and should be encouraged to exercise 
his tremendous power fairly, equitably and with a deep understanding of the theory 
and practice of just compensation.’ (Hogan, Trial Techniques in Eminent Domain 
(1970) 133, 135.)” City of Los Angeles v. Decker, 18 Cal. 3d 860. 871, 558 P.2d 
545, 551 (1977). 

Yet the City has lost sight of these obligations, and is making arguments that are not true, are not 

equitable and are not just.     

  1) $630,000 Would Not Make the Landowners Whole  

 The City argues that the Landowners would be made “whole if the Court required the City 

to reimburse the [Landowners] for $630,000” in total, not just for property taxes.  (City Opp at 

1:14-15).  This is an astonishingly unjust argument by the City and violates its duty in this case.  

Not only has it been shown that the Landowners’ property, which the City took, was worth nearly 
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$35 million, but the Landowners have paid nearly $1 million in property taxes.1  Moreover, the 

City’s argument in regard to the 2005 purchase price has been repeatedly rejected by this Court, 

because both the PMK for the Peccole Family (seller) and PMK for the Landowners (buyer) 

confirmed that the City’s argument is entirely baseless.  See FFCL Re: City’s Taking at ¶ 207-

209; Order Granting Plaintiffs’ Motion in Limine No. 1, 2, and 3 filed November 16, 2021 at ¶ 1-

12, and; Plaintiffs Landowners’ Motion in Limine No. 1: to Exclude 2005 Purchase Price filed 

September 7, 2021 at p. 5-10.  Yet, the City makes the completely irrational argument that the 

Landowners would be made whole with only $630,000.  This is a troubling position for the City 

to take in this proceeding and further establishes the City’s bad faith and illicit tactics employed 

against the Landowners.      

  2) It Is Not the Landowners Fault that they Had to Pay Property Taxes 

 In yet another astonishingly untrue and unjust argument, the City claims the Landowners 

are to blame for paying property taxes.  (City Opp at 1:20).  To support this untrue and unjust 

argument, the City claims the Landowners voluntarily shut down the golf course in December of 

2016. (City Opp at 1:21-22).  The City knows this is false having concurred that it was a failed 

golf course.  In fact, the City’s own attorney admitted as much during the September hearings on 

this matter.  

THE COURT: I mean, I get the concern. I don't mind saying that. I do. But what 
happens when that golf course model is no longer viable? 
MR. MOLINA: I think that we agree that it would be very difficult to run a golf 
course profitably here…See Transcr. of Sept. 24, 2021 hearing at 87:10-16. 
 

Indeed, as the Court will recall (and the City knows) the Landowners even offered the golf course 

operator free rent to continue operations and the operator could still not make a profit. See 

 
1 Since the Landowners filed their original motion, yet another real property tax bill has come due 
in the amount of $51,306.81.  See Exhibit 3 attached hereto.  With the most recent payment the 
total amount of real property taxes the Landowners were forced to pay for the 35 Acre Property 
after August 2, 2017 is $ 976,889.38.    
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Appendix of Exhibits in Support of Appendix of Exhibits In Support of Plaintiff Landowners’ 

Motion to Determine Take and For Summary Judgment on the First, Third And fourth Claims For 

Relief - Volume 4, Exhibits 45-47. This along with the expert testimony of Mr. DiFederico that 

confirmed a golf course was not an economic use and the City’s complete lack of any contrary 

evidence allowed the Court to conclude that a golf course on the Subject Property was not an 

economic use. See FFCL Re: City’s Taking at ¶ 158.  Yet, the City unjustly and in bad faith 

advances the position in its opposition that the Landowners should have maintained an uneconomic 

use of the Subject Property (i.e., lost significantly more sums of money) in order to pay less 

property taxes.  This is a troubling position for the City to take in this proceeding.  

  3) The City’s Wants the Landowners to Perpetrate a Fraud on the  
   Assessor 
 
 Next the City advances an argument that would have the Landowners perpetrate a fraud on 

the Assessor by adopting the City’s illegal PR-OS argument to avoid property taxes.  (City Opp at 

7).  It is truly shocking the length the City will go in this case.  As this Court will recall, the 

Assessor investigated the Landowners’ Property and determined the “lawful” use was “residential” 

based on the R-PD7 residential zoning; the Assessor gave absolutely no credence to the City’s PR-

OS argument.  On this basis, the Assessor placed a value on the Landowners’ Property, imposed a 

tax on the Landowners based on this value, and the Landowners have dutifully followed Nevada’s 

tax laws and paid these real property taxes.  The City’s suggestion that the Landowners should 

have taken another avenue (which was clearly illegal) to avoid taxes is misguided, misleading and 

disconcerting.         

 C. The City’s Attempt to Limit the Holding of Alper is Contrary to Alper’s Long 
  Standing Precedence in Nevada Takings Jurisprudence - Having Been Cited  
  28 Times by the Nevada Supreme Court Since 1984 
 
 The City claims Alper only applies to a small subset of cases. City Opp at 2:17.  The Nevada 

Supreme Court has cited Alper 28 times in a wide range of takings cases from inverse 
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condemnation to eminent domain to precondemnation damages cases.  Accordingly, the City’s 

attempt to limit Alper’s holding is astonishing.  Alper does not apply “narrowly to the small subset 

of cases ….” as the City claims.  (City Opp at 2:17).  Quite the opposite.  Alper is a bedrock takings 

opinion in Nevada jurisprudence, dealing with specific takings doctrines, including without 

limitation, prejudgment interest, the project influence rule, standards of highest and best use, and 

the award of attorney fees.   

 Alper has been cited and affirmed repeatedly by the Nevada Supreme Court for nearly 40 

years.  City of North Las Vegas v. Robinson, 122 Nev. 527, 533, 134 P.3d 705, 709 (2006) (Alper 

and the impact of government dedication requirements on highest and best use); McCarran Airport 

v. Sisolak, 122 Nev. 645, 674-675, 137 P.3d 1110, 1129-1130 (2006) (expanding Alper to award 

attorney fees when the taking agency receives federal funds and relying on Alper to support award 

of prejudgment interest); State ex rel. Dept. of Transp. v. Barsy, 113 Nev. 712, 718, 941 P.2d 971, 

975 (1997) (overruled on unrelated grounds ) (relies on Alper to support statutory rate of interest 

as the floor and should only be used if other evidence of a higher rate is not offered); City of Sparks 

v. Armstrong, 103 Nev. 619, 621-622, 748 P.2d 7, 8-9 (1987) (cites Alper that inverse 

condemnation actions are the constitutional equivalent to formal condemnation proceedings and 

relies on Alper for the project influence rule even calling the project influence rule the “Alper 

doctrine”); Vacation Village, Inc. v. Clark County, 244 Fed.Appx. 785, 787-788, 2007 WL 

2292716  (2007) (unpublished 9th Circuit opinion) (citing in approval to Sisolak’s expansion of 

Alper, holding that no nexus between federal funds and the taking project is needed for the award 

of attorney fees under the relocation act instead if the entity that took the property receives federal 

funds then that is sufficient for awarding attorney fees pursuant to the URA); Belle Vista Ranch 

Co., LLC v. RTC of Washoe, 2021 WL 1713288 at *1 (2021) (unpublished opinion) (citing Alper 

for the project influence rule); City of North Las Vegas v. 5th and Centennial, 2014 WL 1226443 
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at *7 (2014) (unpublished opinion) (cites Alper that inverse condemnation actions are the 

constitutional equivalent to formal condemnation proceedings); Nevada Power co., v. 3 Kids. 

LLC., 129 Nev. 436, 441, 302 P.3d 1155, 1158 (2013) (citing Alper for highest and best use and 

government dedication requirements as it relates to highest and best use); Dvorchak v. McCarran 

Airport, 2010 WL 4117257 at *2 (2010) (unpublished opinion )(citing Alper for the statute of 

limitations starting point); Johnson v. McCarran Airport, 2010 WL 4117218 at *2 (2010) 

(unpublished opinion) (citing Alper for the statute of limitations starting point); Buzz Stew LLC v. 

City of North Las Vegas, 124 Nev. 224, fn 20, 181 P.3d 670 (2008) (citing Alper for date of taking 

when considering prejudgment interest and severance damages); ASAP Storage Inc., v. City of 

Sparks, 123 Nev. 639, fn 8, 173 P.3d 734 (2007)(citing Alper that  real property interest in land 

supports a takings claim); Nevadans for the Protection of Property Rights v. Heller, 122 Nev. 894, 

fn 36, 141 P.3d 1235(2006) (citing Alper that inverse condemnation actions are the constitutional 

equivalent to formal condemnation proceedings); City of Las Vegas v. Bustos, 119 Nev. 360, fns 

6, 8 and 9, 75 P.3d 351 (2003) (citing Alper for highest and best use and import of the property’s 

zoning); County of Clark v. Sun State Properties, Ltd., 119 Nev. 329, fn 35, 72 P.3d 954 (2003) 

(citing Alper for prejudgment interest); County of Clark v. Buckwalter, 115 Nev. 58, 62, 974 P.2d 

1162, 1164 (1999) (overturned by constitutional amendment and statute as to most probable price) 

(citing Alper that the determination of just compensation is exclusively a judicial function and may 

not be impaired by statute); Argier v. Nevada Power Co., 114 Nev. 137, fn 2, 952 P.2d 1390 (1998) 

(citing Alper that inverse condemnation actions are the constitutional equivalent to formal 

condemnation proceedings to reject Nevada Power’s argument that an inverse condemnation case 

was not applicable to an eminent domain action); Stagecoach Utilities, Inc., v. Stagecoach General 

Imp. Dist., 102 Nev. 363, 366, 724 P.2d 205, 207 (1986) (citing Alper for prejudgment interest); 

Manke v. Airport Authorities of Washoe County, 101 Nev. 755, 759, 710 P.2d 80, 82 (1985) (citing 
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Alper for prejudgment interest); Iliescu v. RTC of Washoe, 2021 WL 4933429 at *5 (2021) 

(unpublished opinion) (citing Alper for highest and best use).   

 Here, as discussed above, and as ruled by this Court, the City engaged in systematic and 

aggressive actions that resulted in the “per se” taking of the Landowners’ property.  This means 

the City is in physical possession of the Landowners’ property, accordingly, any distinction the 

City is erroneously attempting to make between the facts of this case and Alper should be rejected.  

Furthermore, Alper is a bedrock takings opinion in Nevada jurisprudence and applies to a wide 

range of takings cases, therefore, it cannot be distinguished from this case and the Landowners are 

entitled to reimbursement of the property taxes they were forced to pay for the 35 Acre Property 

after August 2, 2017.   

 D. City of North Las Vegas v. 5th & Centennial was Not a Direct Takings Case 

 The City argues to the Court that City of North Las Vegas v. 5th & Centennial is not 

applicable here because it was a direct takings case - “The Court held that prejudgment interest 

began to accrue not on the date the city served the summons and complaint in eminent domain, 

but rather on the date of commencement of the City’s unreasonable delay in filing the eminent 

domain action.” City Opp at 3:21-23.  Either the City did not read 5th and Centennial or it is 

intentionally misleading the Court as 5th and Centennial was not a direct taking case.  “On January 

1, 2010, the Landowners filed a complaint against the City for inverse condemnation and 

precondemnation damages…” City of North Las Vegas v. 5th & Centennial, 130 Nev. 619, 331 

P.3d 869 (2014).  This is not a situation where two parties have different opinions on the 

significance of a case, the City is simply misstating the law to the Court, whether intentionally or 

unintendedly.   

The date upon which property taxes were no longer obligated is the date the owner is 

dispossessed of her property.  In situations such as this, where the government engages in 
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numerous taking actions, the Nevada Supreme Court looks to the first date of compensable injury 

resulting from the government’s conduct.  City of North Las Vegas v. 5th & Centennial, LLC., 130 

Nev. 619 (2014) (relying on eminent domain statutes and law to commence interest in a 

precondemnation damages case on the first date of compensable injury).   Accordingly, the 

Landowners should be reimbursed for the property taxes they were forced to pay after August 2, 

2017. 

E. NRS 37.120(3) 

The City misreads language from NRS 37.120(3) to claim that reimbursement of property taxes is 

not available as it is not specifically enumerated.  The language the City cites from NRS 37.120(3) 

states “without limitation” meaning “including but not limited to” - therefore the City’s claim that 

“property taxes are conspicuously absent from the list” provided in NRS 37.120(3) is meaningless 

as the list starts with “without limitation.”  It is hard to imagine that the City does not know what 

the phrase “without limitation” means.  Long standing Nevada law, including the bedrock Alper 

decision, provides that the Landowners are entitled to the reimbursement of the property taxes they 

were forced to pay after the City took their property.  The City has cited nothing to counter that 

long standing Nevada law. 

// 

// 

// 

// 

// 

// 

// 
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  F. CONCLUSION 

For the foregoing reasons, it is respectfully requested that the City be ordered to reimburse 

the Landowners for the $ 925,582.57 + $ 51,306.81= $ 976,889.38 of real property taxes they were 

forced to pay for the 35 Acre Property after August 2, 2017.  

 DATED this 11th day of January, 2022. 

      LAW OFFICES OF KERMITT L. WATERS 
 
      /s/ Autumn Waters    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101 
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiff Landowners 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 11th day of January, 2022, pursuant to NRCP 5(b), a true and correct copy of the 

foregoing: PLAINTIFF LANDOWNERS’ REPLY IN SUPPORT OF MOTION FOR 

REIMBURSEMENT OF PROPERTY TAXES was served on the below via the Court’s 

electronic filing/service system and/or deposited for mailing in the U.S. Mail, postage prepaid and 

addressed to, the following: 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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