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rg:‘now
hr:n nESIGN coNcee'rs

1
g chada Legacy 14, U..G d the master developer of Queensridge ("Master Developet”). The
" Mastor Deuelwct's yision foe Queensridge is (0 create a truly unique and distingtive comrnumty
‘'on this final plnc: Q dﬂ Pct;cu!c family's laml. In ordes te assist Custom Lot Homeowncers in
athieving the gohls &nd '; es of the develop this Scction € of the Master Planned

¢+ Commmnmity (hetein sometimes seferred 1o as “Custom Lot Design Gaidelines™) which
.+ meliculates the M.w.c lnp:r s vigion of the overal] coramundy lmsge. architccmre. landscape
* Land sigange app! (w b all oftthe Custom Lots within Queensridge: Pleasa refcr to Exhible C-1

P ;- ,for the focation nm;é Cu mim Lat mxghburhoqu i Queenstidge.

Comnmnlqr lmagr.- : ,

. imagewill be credte gh the comprehensive and caseful integecion of architecture, landscape
| - and sigrage clcn}e ughoux the entire project.  As 3 result of this fresh approach to the
" huaasy cammunicy g tlu:me. Queenstidge promises (o possess a distinctive character which
| iz unlike any otherr dammunity in the Las Vegas market.

e . 'l'h:ovcn.l!w ; pngn cnvisioned for Queenssidge is chagacterized as "European”. This

. ‘ !.Among the ncls,, 1ﬂ:i:v wwur: Qucenstidge. the cusiom homc cuclaves are set within e
), - spectacular envifonment of the Badiaads golf coursc, and pravide disiinet choices for overy

= T -hfestylc ‘E‘Mm{sx .hnmc umghbwhoodnnclm

: {
t .'1- An enclaye T ':3 o ! acee lots completely surcoanded by the golf course, providing an

U TR L JPP A VU O S VIR ST SRR = B

B fy 5 ml[m:mvén for cocty hoeresite. “This cusiom home nclghbothuod Is accessod from
Or S Chnrlesmfu Iva. pvina guaed galed eny 30 Patace Court.
! An c'ﬂ:lL‘si\ﬂ% cxrhvc offcring. custors omesites of Iﬁ + actes.  This enclave is
R completely d by the golf coursc crcating ® distinct cxchusivity to the
SR B neighborhe dci lt i accegerd from Clurt:sion Bivd, via a puard gaied entey at Palace
I I Court. | i;

i

2 ‘
& ':
A et uumﬁnmz i ——
i ; ) LOT Desian Gueosat . o foR ]
G498162001\66-CET74.3 + A
BE 3 ‘2!2?#98 451 , i :
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i INTRODUCTION
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- 'SgcTion 3

B L T —

:
; i
; [tAsrchitecture ! :
Because of ils bn‘;ajhnéc. Ehc European clasacesr of Quecasridge will epable the creation of a

i;compatible yet diy‘trid logk throughout the noighborhonds. This style doaws s inspirstion from
the buoilt envimn’m;;ﬁ,: (l}mug!mul Europe including French Coumry. Nomandy. Eaglish. and
4 . ]

T
i
i :
i ¥ ‘ ] .

h sticets, open space and individuval yards is a key clement of the overal)

. This image will be enhanced through a "garden™ style approach o

g - tarakecape bt
. 3, Burwpe: ary Ao
. ihe fandscape progeam. | The plant paletie will consist of a varizty of deciduous and evergreen

i plant materias Ior'j asigty in color, texiure, fand the broad oppottunity for design theming.
. Hardscape cleménts v-i%l feature the wse of Stone, brick asd wther rextured matevinfs for a

deiliumlluuk.i 37; !

3 ‘I‘.Tb.' signage pmg}u'g 'ﬁilimﬁmce the Baropean iirmge through the clwoice of waditiona) cuevials

;'g:lnlmﬁmmlshi;i. b sigrage will be of'a‘ldw pmofiie and coovey a solid, bigh quality image,
j,accentuated by the ;iu; o!' armal plant material for color acoomes.

] L T ]

Golf Course ¢}y |

s jfn;- Badlands liﬁ-hét‘dc' pionship golf course (with 3 planncd addition of 9 livles) which i1 a
1 daily fee couru%dw_ﬁ;n by Jobiny Miidler, meanders thwough ihe armyos and acighborhoods

+ jyof the village. Sigruficapt view corridors are provided af Xey focations throughout Quecnasidge
. to-enbancs the oger, ’:ha acter of the communily.

P |
- 1} Parks i .
|
rsc oricartion of Qdcenceilge, dat Gest phase of development [EMures
recreation ases which is phnccd o inclide 2 43,500 square foot
A Feereaticaal I'{:ciiilyr;sw ing pool 2pd 3pa, nul icninis courts.  In additdion, » scrics of small
- 1. parks enhance the eeighborhood coviroament;including a “vicw” gark providing passive open
4 i 3 qxé_‘gr}lt' course, & children™t park. and a poers'park. Many of the ndividual
(s within the custond hame neighbochood age alse siznd to accommodale 2 conis cour . subject

P

'*_‘ "i to approvel by !I‘,{e 4#1&:%&&3: Deslgn Ecvicw Committee {"DRC").
' S
ClE [ 1] 1 H

b : v 'T 3
i 5 3
[t B ) L] ! : CUSTOAY
i LOT DESIGH Guioaled : . 5 =7
.| 0419846200 1\0G-CoTeT |

\ 12027/96 4:5 I8 { .
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. ' achieving a scode

an:wbewedas«g
' L ool oSt 1o J
"; imoavatioz, the

" i flexibiltey i ful Im
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rtaee

'1.1.2 DESIGN! cq'mnm ROLE

R ]

. .“.,‘
i
m:%m'm Design Guh.lchncs Is to establisls the concepis and provide the

E
i\
i

* "The purpose of thn:
-, dircction for the El:x n of the built cnvironment within the custom bome ncighborhoods of
P Quctnsru.lgc T ;ﬁs ineodcd to provide an overall fmmework for future -.bcwclopm::(.

ngighborhood identlsy, Jand usc character, scale and sensitivity in the
qbo:lmods

inary expenditute pl time, fesourees, and caphial has beep used for
ure, landscaping and.other sie improvements which a integrad to
scnsc of xlmmy for-cach of the custom Iwm: weighborlwods, The

. ., The sketches and Eﬁug rcp:esennsnous comained hereln are fos Eonccpmll purposcs enly and
: 1

Visuisl aids in undessuasiding the basic iniemt of e guidelizes. They nre
tacrual lot or building idesign. In an cffort ko cocoumgs creativigy and

;s €Xpress “intent” nlhct than "absolunz”, thereby atfowing a cextain
E t u'nendcd design goals and objectives.

c3igd Gt"nklclim supplomont the following documents which must also be

B d‘l‘hc Cusniem l.u{ Dy
R nmnd oF augmEng it

ign aad developmerts of individeal homesires:

Bmld\ng Codes
- i Icn es
- '\«Z::mr lamion of Covenaals, Conditions, Restrictions and Easements for
{*Master Declaration™
- &t plannce Cemmuniry Standards (Exhibii “ID” 1o 1he Master Devlaration)
. Oihu *Ap hcnble Declarations :\Efecemg the Cusiom Lots

Gmdclmcs are subject to interpeetation by the DRC. The DRC may
Custom Lot Design: Guidclines. to meet specific site or functional
manumndg-: consistent with the basic abjectives of the DRC.

!I : CusTtom
! c3
¢ 0419846200106 |
1227198 4:51 e i ;
" Lo % i
ROR023832

25264

25241



!. 'rl' } . P
\ .| . i IES1E EE
; LA g
- NN , ' :
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] TR
o R R
i T Notwithstandting this ihe Master Declaration contnins legal restrictions regolating the conslruction
s i B  Anpcbves within the Ct Lot neighborhoods.
ol T;Rcspmmuiue‘me}v’i«% |
I FON i ko
Y {Neither the Boasdiof, irmbtors of Quesassidgs Oners Assoclaiion: (th *Asseciatioa®). the M
g o Peveloper mrmd_n :':fumc responsibility (o plan revicw of kat codes or ondioances. The
G o DRC's putpase i?pli@ : iew it 1o ensum that cach construedon groject mests the intznt of the
= . ([Custom Lot Desi Guidelings and Applicable Declasations.  All construction activitics (defincd
1 ", jam the Master Deglagition) on the Custom Lots requin: review by the DRC and the City of Las
cgas. The City "i‘il require a review approval letter from the DRC priot (o reviewing any
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DEED OF TRUST AND FIXTURE FILING
(With Assignment of Rents and Security Agresment)

THIS DEED OF TRUST AND FIXTURE FILING (With Assignment of Rents and
Security Agreement) (as it may be amended and modified from time to time, the “Deed of
Trust”) is made as of November 10, 2015, by and among SEVENTY ACRES LLC, a Nevada
limited liability company, whose mailing address is 1215 South Fort Apache, Suite 120,
Las Vegas Nevada, 89117 (“Trustor”), TICOR TITLE OF NEVADA, INC, a Nevada
corporation, whose mailing address is 8379 W. Sunset Road, Suite 220, Las Vegas, Nevada
89113 (“Trustee”), and—WESFERM=<ALLIANCE.BANK, pan Arizona corporation
(“Beneficiary”), whose mailing address is 2700 West Sahara Avenue, Las Vegas, Nevada 89102.

FOR GOOD AND VALUABLE CONSIDERATION, including the indebtedness herein
recited and the trust herein created, the receipt of which is hereby acknowledged, Trustor hereby
irrevocably grants, transfers, conveys and assigns to Trustes, IN TRUST, WITH POWER OF
SALE AND RIGHT OF ENTRY AND POSSESSION, for the benefit and security of
Beneficiary, under and subject to the terms and conditions hereinafter set forth in that certain real
property located in ‘the County of Clark, State of Nevada, more particularly deseribed in
Tixhibit A attached hereto and incorporated herein by this reference (the “Premises™);

'FOGETHER WITH any and all buildings and other improvements now or hereafter
erected on the Premises, including, without limitation, fixtures, attachments, appliances,
cquipment, machinery, and other personal property attached to such buildings and other
improvements (the “Improvements”), all of which shall be deemed and construed to be a part of
the real property;

TOGETHER WITH all rents, issues, profits, damages, royalties, income and other
benefits now or hereafter derived from the Premises and the Improvements (collectively the
“Rents"), subject to the terms and provisions of Article II of this Deed of Trust with respect to all
Jeases and subleases of the Premises or Tmprovements now or hereafter existing or eatered into,
or portions thereof, granted by Trustor, and further subject to the right, power and authority
hereinafter given to Trustor to collect and apply such Rents;
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TOGETHER WITH all interests, estates or other claime, both in law and in equity, which
Trustor now has or may hereafter ecquire in the Premises or the Tmprovements;

TGGETHER WITH all casements, rights-of-way and other rights now owned or heresfter
scquired by Trustar used in connection with the Premises or the Improverzents or as a means of
access thereto {including, without limitation, ali dghts pursuant to any trackape agreement and

——————sli-rightstothe ve-ise-of drive-entries; and-all tenement i

CLARK NV

zppurtenances thereof and thereta) and all water and water rights and shares of stock evidepcing
the same;

TOGETHER WITH all rights of Trustor under any covenants, conditions, rnd restrictions
affecting the Premises, the Improvements, or the master planned community of which the
Premises and the Improvemerds are a part, whether now existing or hereafter arising, including,
without limitation, all voting rights, declarant’s rights, developer rights, developmental rights,
and similar rights arising under any such covenants, conditions, and restrictionis (collectively, the
NQC&R!S!!);

TOGETHER WITH all rights (but none of the obligations) of Trustor under any
agreements affecting the Premises, the Improvements, or the master planned community of
which the Premises and the Improvements are a part, whether now existing ot hereafier arising
(coliectively, the “Qther Agreernents™);

TOGETHER WITH all leasekold estate, right, title and interest of Trustor in and to all
leases or subleases vovering the Premises or the Imptovements or any portion thereof now or
bergafter existing or entered inte, and all right, title and interest of Trustor thereunder, including,
withaut limitation, all rights of Trustor against guarantors thereof, all cash or sccurity deposits,
advance rentals, and deposits or payments of gimilar natare [eoltecrively, the *Lesses™);

TOGETHER WITH all right, title and interesi now owned or bereafter acquired by
Trustor in and to any greater estate in the Premises or the Improvements;

TOGETHER. WITH all right, title, and intcrest of Trustor in (i) the property and interests
in property described on Exhibit B attached hereto and incorporated herein by refevence, (i) all
other personal property now or herealler owned by Trustor that is now or hereafter located on or
used in connection with the Premises or the Improvements, (jii) all other rights and interests of
Trustor now or bereafter held in personal property that is now or hereafter located on or used in
connertion with the Premises or the Improvements, (iv) all personal preperty and rights and
inferests in personal property of similar type or kind hereafter acquired by Trustor, and (v} ail
proceeds thereef (such personel property and procesds ate referred 1o herein collectively as the
“Personal Property™);

TOGETHER. WITH all right, title and interest of Trustor, now owned or hereafter
acquired, in and 12 any land lying within the right-of-way of any sireet, open or proposed,
adjoiniog the Premiscs, and any and ali sidewalks, alloys and strips and gores of land adjecent to
or uged in connection with the Premises;
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TOGETHER. WTTH all (he estate, interest, right, title, other claim or demand, both in law
and in equity (including, without limitation, claims or demands with respect to the proceeds of
insurance in effect with respect thereto) that Trustor now has or may hereafter acquire in the
Premises, the Improvements, the Personal Property, or any other part of the Trust Estate (a5
defined belaw), and any and all awards made for the eaking by eminent domain, or by any
proceeding of purchase in lieu thereof, of the whole or any part of the Trust Estate {including,

——— — ——withouwtlimitation;-any-awards-resulling-Pom-u-ehange-of grade—of streets—and-awardsfor———
severance damages);

TOGETHER WTTH all proceeds of the foregoing.

The Premiscs, the Improvements, the Rents, the Leases, the Personal Propeny, and the
entire estate, property, right, title and inlerest hereby conveyed to Trustee may hereafier be
collectively referred to a5 the “Trust Estate.”

FOR THE PURFOSE OF SECURING (in such order of priorty az Beneficiary may
elest) the Fellowing (the *Obligations™

{a)

®

The Loan, Payment of indebieduess in the totzl principal amount of up to Fifieen
Miltion Eight Hundred Thousand Dollass {$15,800,000) (“Loan™), with interest
thereon, evidenced by that certain Promissory Note dated February 26, 2615 {as
amended, modified, extended, and renewed ffom lime ® time, the “Nole™),
exacuted by MS Northwesr Land Campany LLC, a Neveda limited liability
company (“MS Northwest™, as Borrower, and payable to the Beneficiary, as
Lender, as assumed by Trustor, as successor Borrower, by the Assumption
Agreement by and between Lender and Trustor of even date herewith (the
“Assumption Agreement™). The Loan is povernad by that cerain Term Loan
Apreement February 26, 2015, by MS Northwest, as Borrower, and Beneficiary,
as lender, as assumed by Trusior, as successor Borrower, by the Assumption
Agreement (as amended, modified, extended and renewed from timne Lo time, the
“Loan Agreement™.

Othy

Obligaticns Sceured.

(i)  Paymeni of all sums advanced by Beneficiary to protect the Trost
Estate, with interest thereon equal to the Interest Rate (as defined in the Loan
Aptecrnent) plus fve percent (3.00%) per annuen {whick raie of interest is
hereinafter referred to as the “Agreed Rate™);

(i)  Payment of all other sums, with interest thereon, that may hereafter
be loaned to Trustor, or its succeasors or agsigns, by Beneficiary, or ils successors
or a=signs when evidenced by & promissory note or notes reciting that they are
seeared by this Deed of Trast

(i} Pedormmance of every obligalion of Trustor cootained in the Loan
Documents {25 defined below);
3
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(iv) Performance of every obligation of Trustor contained in any
agreement, document, or instrument now or hereafter executed by Trustor reciting
that the obligations thereunder are secured by this Deed of Trust, including,
without limitation, all other obligations, agreements or indebtedness between
Trustor and any affiliate of Beneficiary; and

CLARK,NV

f..} For-the-benefit-of Boneficiary, li with-and-p fe

{ For-the-bene ap
of each snd every provision of any declaration of covenants, conditions and
restriclions, any maintenance, easement and party wall agreement, or any other
agreement, document, or instrument by which the Trust Estate is bound or may be
affected.

This Deed of Trust, the Note, the Loan Agreement, and any other deeds of trust, morigages,
agreements, guarsaties or other instruments piven to evidence or further secure the payment and
performance of any or all of the Obligations, as the foregoing may be amended, modified,
extended, or renewed from time 1o time may hereinafter be collectively referrcd to as the
[ oan Documents”. Capitalized terms as used in this Decd of Trust and not otherwise defined
are used with the meenings set forth in the Loan Agreement and other Loan Documents. Any
torm 132d or defined in the Uniform Commercial Code of Nevada (Nevada Revised Statuies
(“NES™} Chapters 104 and 1044, as amended from time to time {“*Uniform Commercial Code
of Nevada™}, and not defined in this Deed of Trust, has the meaning given 1o the term in the
Uniform Commereial Code of Navada, when used in this Deed of Trust. Notwithstanding
anything te the contrary herein or in any other Loan Document, in a0 event shall this Deed of
Trust be deemed given to sceure the obligations of Bomower, or any other “Indemnitor”
thereunder, zrising under any environmental indemnily sgrecment made in respect of the
Premises, or the obligations of any “Guarantor” under any guaranty given in support of the
Obligations, or eny other obligor under an instrument given lo further secure the Obligations,
notwithstanding the fact that such indemnity, guaranty or instrument shall constitute Lozn
Documents as herein defined.

This Dead of Trust is povermad by NRS Scctions 106.300 to 106,400 and secures future
advanees ps provided in suck Sections. The maximum ameunt of principal (as defined in NES
Section 106.345) secured hereby [including disbursements that Beneficiary may, but shell not be
obligated to, make under this Deed of Trust, the Loan Agreement or any other document with
respect thereto) shetl not excoed $15,800,000. This Deed of Trust shall be valid and have
priority to the exien of the maximum amount secuted hereby over all subsequent Liens and
encumbrances, including statwory Hens, excepting solely taxes and assessments levied on the
Prenises given priority by law.

TRUSTOR HERERY COVENANTS AND AGREES AS FOLLOWS:

43044 IS T O KBNS A TMEZATE | 53
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ARTICLET
COVENANTS AND AGREEMENTS OF TRUSTOR

1.1 Payment and Performance of Secured Obligations. Trustor shell pay when due
and/or perform each of the Obligations. Without limiting the application of NRS Chapter 106,
funds dishorsed that, in the reasonable exercise of Beneficiary’s judgment, are needed to

CLARK,NV

complete-the-impr ts-or-to-protect-B: jary’s security: are fo-be-d d_obligatory
advances hereunder and will be added to the total indehtedness evidenced by the Note and
secured by this Deed of Trust and this indebtedness shall be i d accordingly.

102 Maintenance, Repair, Alterations. Trustor shall keep the Trust Estate in gaod
condition and repair. Trustor sholl not remove, demolish, or substantially alter any of the

Improvements, except with the prior written consent of Beneficiary. Trustor shall complete :

promptly and in a good and workmanlike manner any Improvement that may be now or
hereafter constructed on the Premises and promptly restore in like manner any Improvements
that fay be damaged or desiroyed from any cause whatsogver and pay when due- il claoms for
labor performed and materials firnished therefor. Trustor shall comply with all Requirements
(as defined below) and shall not suffer to oceur or exist any vielation of any Requirement.
Truster shall not comumit er permit any weste or deleriovation of the Trust Estate, and, to the
extent required by law, shall keep and maimain shutting grounds, sidewalks, roads, purking
and landscape areas in good and neat order and repair, Trustor shall perform its obligations
under cach Lease, the CC&R's and the Other Agreements. “Requirement™ and
“Requirements™ mean, respectively, each and all cbligations and requirements now ot heceafter
in effect by which Trusior or the Trust Estate ate bound ar which sre otherwise applicable to
the Trust Estste, construction of any Improvements on the Trust Estate, or operation,
occupancy or use of the Trust Estate (including, without fimitadon, (i) such obligations and
requirements imposed by common law or any law, statute, ordinance, regulation, or rule
(federal, state, or local), and {if} such obligations and requirements of, in, or in respect of A)
any consent, authorizatiar, license, permit, or approval relating to the Trust Estate, (B} any
gondition, covenant, restriction, easernent, or ght-of-way reservation applicable to the Trust
Estate, (C) any Lien or Encumbrance, (D) any other agreement, document, or instrument 10
which Trusior is a party cr by which Trustor or the Trust Estate is bound or affected (including,
without limitation, the CC&R's and the Other Agreements), and (E) any order, writ, judgment,
injunetion, destee, determination, or awerd of any arbitrator, other private adjudicator, court,
government, or gavernmental authority (federal, state, or local) to which Trustor 18 a party or
by which Trustor or the Trust Estate is bound or affected).

103 Required Insurance. Trustor shall comply with the insurance requirements st
forth in the Loan Agreement.

1.04 Delivery of Policies, Payment of Premiums. Trustor shall comply with the
insuranse requirements set forth in the Loan Agreement.

.05 Casualties; Insurance Proceeds. Trustor shafl comply with the casualty and
insurance proceeds requirements set forth in the Loan Agreement.
5
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1.06 Assignment of Policies Upon Fareclosure. In 1he event of foreclosure of this

Deed of Trust as a mortgage, a sale vader the power of sale, or any other transfer of title or
assignment of the Trust Estate in extinguishment, in whole or in part, of the Obligations, all
right, title and interest of Trustor in end to all policies of insurance required dy the Loan
Agreement shall inure to the benefit of and pass to the successor in imterest to Trustor or the
purchaser or grantes of the Trust Estate, to the extent such policies are assignable puvsuant to

CLARK NV

threr terms-thereof:

1.07 Indemnification: Subrogation: Waiver of Offset.

(a)  If Beneficiary is made a party to any ltigaticn conceming the Note, this
beed of Trust, any of the Loan Documents, the Trust Estate or any part thereaf or interest
therein, or the oceupancy of the Trust Estate by Trustor, then Trustor shall indemmify,
defend and hold Beneficiary harmless for, from snd against all Liability by reason of said
litigation, including reasonable attorneys’ fees and expenses incurred by Beneficiary as a
result of any such litigation, whether or not any such litigation is prosecuted to judgment.
Beneficiary may employ an attorney or attorneys to protect its rights hereunder, and in
the eveni of such employment following any Event of Default, Trustor shall pay
Beneficiary reasonable attorneys’ fees and expenses incurred by Beneficiary, whether or
not an action is actually commenced against Trustor by reason of its breach.

)  Trustor waives any and all right to claim or recover against Beneficiary,
its successors and assigns, their directors, officers, employees, egents and representatives,
Jor loss of or damage e Trustor, the Trust Dstate, Trustor’s property or the property of
others under Trustor’s control from any cause inqured against by Trustor or reguired to be
insured against by this Deed of Trust.

(¢} Al surns payable by Trastor pursuant to this Deed of Trust shall be paid
without notice (except for such notice as may be expressly required hereunder or under
the other Loan Docoments), demand, counterclaim, setoff, deduction or defense and
without sbaterent, suspension, deferment, diminution or reduction, and the obligations
and liabilities of Trustor hereunder shall in ne way be relensed, discharged or otherwise
affected (except a3 expressly provided herein) by remson ofi (i) amy damage to or
destruction of or any condempation or simifar taking of the Trust Estale oc any part
thereof: {ii) any restrictivn or prevention of or interference by any Person {as defined
below) with any use of the Trust Estate or any part thereof; (iii) any title defect or
encumbrance or any eviction from the Premises or the Improvements or any part thereof
by title paramount or ctherwise; (iv) any bankruptcy, insalvency, reorganization,
composition, adjustment, dissolution, liquidation or other like proceeding relating to
Beneficiary, or any action taken with respect to this Deed of Trust by any trustee or
receiver of Beneficiary, or by any court, in any such proceeding; (v) any claim that
Trustor has or might have against Beneficiary; {vi) any default or failure on the part of
Beneficiary to perform or comply with any of the terms of the Loan Documents or of any
other agreement with Trustor; or (vii) any other occurrence whatsoever, whether similar
or dissimilar to the foregoing; whether or not Trustor shall have notice or knowledge of

6
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any of the foregoing. Except as expressly provided herein, Trustor waives all rights now
or hereafter conferred by statute or otherwise to any abatement, suspension, deferment,
diminution or redusticn of amy sum secured hereby and payable by Trustor. “Person”
means any npammal persom, any unincorporated association, any corporation, any
partnership, any joint venture, any trust, any other legal emtity, or any governmental
authority (federal, state, local or foreign).

CLARK NV

1.08 [Impositions. Trustor ¢hall pay all Impositions (as defined in the Loan
Agreement} as provided in the Loan Agreement.

1.09 Utilities. Trustor shall pay when due all charges that are incurred by Trustor for
the benefit of the Trust Estate or that may become a charge or lien against the Trust Estate for
gas, electricity, water, sewer, or other services furnished to the Trust Estate.

1.10  Actions Affecting Trust Estate. Trustor shall appear in and contest any action
or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or
Trustee; and shall pay all costs and expenses (including, without limitation, costs of evidence
of fitle, litigation, and attorneys’ fees) in any such action or proceeding in which Beneficiary or
Trusiee may appear.

1.11  Actions By Trustee or Beneficiary. Tf Trustor fails to make any payment or to
do any act as and in the manner provided in any of the Lodn Documents, Beneficiary andfor
Trustee, each in its absolute and sole discretion, without obligation so to do, without releasing
Trustor from any obligation, and with only such notice to or demand upon Trustor as may be
reasonable under the then existing circumstances, but in no event exceeding ten (10) days prior
written notice, may make or do the same in such manner and to such extent as either may deem
necessary or appropriate. In connection therewith (without limiting their general powers,
whether conferred herein, in another Loan Document or by law), Beneficiary and Trustee shall
have and are hereby given the right, but not the obligation, (2) to enter upon and take
possession of the Trust Estate; (b) to make additions, alterations, repairs and improvements to
the Trust Estate that they or either of them may consider necessary or appropriate to keep the
Trust Estate in good condition and repair; (c) to appedr and participate in any action or
proceeding affecting or which may affect the security hereof or the rights or powers of
Beneficiary or Trustee; (d) to pay, purchase, contest or compromise any Lien or Encumbrance
(as defined below) or allcged Lien or Encumbrance whether superior or junior to this Deed of
Trust; and () in exercising such powers, 1o pay neccssary expenses (including, without
limitation, expenses of employment of counsel or other necessary or desirable consultants).
Trustor shall, immediately upon demand therefor by Beneficiary and Trustee or either of them,
pay to Beneficiary and Trustee an amount equal to all respective costs and expenses incurred
by fthem in connection with the exercise by either Beneficiary or Trustee or both of the
foregoing rights (including, without limitation, costs of evidence of title, court costs,
appraisals, surveys and receiver's, trustee’s and attorneys® fees) together with interest thereon
from the date of such expenditures at the Agreed Rate.
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.12  Transfer of Trust Estate by Trustor. Trusior shell aot allow ary Transfer {as
defined in the Loan Agreement) to occur, Trustor agrees that, in the event of any Transfer
without the prior written consent of Beneficiary, in its sole and absolute discretion, Beneficiary
shall have the absolute right, without prior demand or notice, to declare all of the Obligations
immediately due and payable. Consent to une Transfer shall not be deemed to be a waiver of

the right to require consert to future or successive Transfers. Trustor acknowledges that
(- 1 o b T d_that if HeF ]

CLARK NV

Beneficiary-has oot onto-eonsert-te-any—Tranz tiint if

consent, Beneficiary may impose such conditions a= Beneficiary may deam appropriate in
Beneficiary’s sole and absolute discretion, including, without limitation, the payment and
performance in full of all of the Obligations or the delivery to Beneficiary of all net sales
proceeds from any Transfer for application to the Ohligations.

1.}3 Eminent Domain. Trustor shall comply with the eminent domain requirements
set forth in the Loan Agreement.

114 Additional Security, No other security now existing, or hereafler taken, to
secure the obligations secured hereby shall be impaired or affected by the exccution of this
Deed of Trust. All security for the Obligations from time to time shall be taken, considered
and held as camulative. Any taking of additional seeurity, execution of partial releases of the
seeurity, or any extension of the time of payment of, or modification of other terms of-any of
the Obligations shall not diminish the force, cffect or lien of this Deed of Trust and shall not
affect or impair the liability of any maker, guarantor, surety or endorser for the payment or
performance of any of the Obligations. In the event Beneficiary at any time holds additional
security for any of the Obligations, it may enforce the sale thereof or otherwise realize upon the
same, at its option, either before, concurrently with, or after a sale or realization is made
hereunder,

1.15 Appointment of Successor Trustee. Beneficiary may, from time to time, by a
wrilten instrument executed and acknowledged by Beneficiary, mailed to Trustor and recorded
in the county in which the Trust Estate is located and by otherwise complying with the
provisions of applicable law, substitute a successor or suecessors to any Trustee named herein
or acting hereunder, and such successor(s) $hall, without conveyance from the Trustee
predecessor, succeed to all title, estate, rights, powers and duties of such predecessor. Such
writlen instrument, upon recordation, shall be conclusive proof of proper substitution ol such
aubstifute or Successor Trustes, and no further documentation, including any corporate
resolution or other authorization shall be required to appoint & substifule or successor o any
Trustee named hercin,

1.16 Inspections.  Beneficiary, and its agents, representatives officers, and
employees, are authorized to enter al any reasonable time upon or in any part of the Trust
Estate for the purpose of inspecting the same and for the purpose of performing any of the acts
Beneliciary is awthorized 1o perform hereunder or under the tenms of any of the Loan
Documents.

A3 50026 YO EN S WIS IMI 1015
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1.17 Ownership and Liens and Encumbrances. Trustor is, and as to any portion of
the Trust Estate acquired hereafier wil! upon such ecquisitions be, and shall remain the ovmer
of the Trust Estate free and clear of any Liens and Encumbrances. Trustor shall cot grant, shall
not suffer to exist, and shall pay and promptly discharge, at Trustor's cost and expense, all
Liens and Encumbrances and any claims thereof upon the Trust Estate, or any pan thereof or
interest therein. Trustor shall notify Beneficiary immediately in writing of any Lien ot

lainr thereof—Frustor-shat}-fave-the i 2
of any invaluntary Lien or Encumbrance, provided Trustor shall first deposit with Beneficiary
a bond or other security satisfactory to Beneficiary in such amount as Beneficiary shall
reasonsbly require, but not mors then one hundred fifty percent (150%) of the amount of the
claim, and provided further that if Trustor loses such contest, Trustor shall thereafter diligently
proceed to cause such Lien or Encumbrance to be removed and discharged. If Trustor shall fail
to remove and discharge any Lien or Encumbrance or claim thereof, then, in addition to any
other right or remedy of Beneficiary, Beneficiary may, after only such notice to Trustor as may
be reasonable under the fhen existing circurastances, but shafl not be obligated to, discharge the
same, either by paying the gmount claimed to be dve, or by procuring the discharge of such
Lien or Encumbrance by depositing in a court a bond or the amount claimed or otherwise
giving security for such claim, or by procuring such discharge in such manner as is or may be
prescribed by law. Trustor shall, immediately upon demand therefor by Beneficiary, pay to
Beneficiary an amount equal to all costs and expenses incurred by Beneficiary in connection
with the exercise by Beneficiary of the foregoing right to discharge any Lien or Encumbrance
or claim thereof, together with interest theroon from the date of each such expenditure at the
Agreed Rate, Such costs and ¢xpenses shall be secured by this Deed of Trust. “Lien or
Encumbrance” #0d “Liens and Encumbrances” mean, respectively, cach and all of the
following in respect of the Trust Estate: leases, other rights to occupy ar use, morigages, deeds
of trust, pledges, security agreements, assignenents, assignments as security, conditional sales,
title retenticn arrangements or agreements, canditions, covenants, and restrictions, and other
charges, liens, encumbrances, or adverse interests, whether voluntarily or involuntarily created
and regardless of whether prior or subordinate to any estate, right, title, or interest granted to
Trustee or Beneficiary in this Deed of Trust, excluding from the foregoing the Permitted

Exceptions.

1.18  Trustee’s Powers. At any time, or from time to time, without lighility therefor
and without notice, upon wrirten request of Bepeficiary end prescatation of this Deed of Trust
and without affecting the personal Liability of any person for payment of the Obligations or the
effect of this Deed of Trust upon the remainder of said Trust Estate, Trustes may {a) reconvey
any part of said Trust Estate, (b) consent in writing to the mozking of any map or plat theseof,
(c) join in granting any easement thereon, or (d) Join in any exiension agreement oI any
agreemen: subordinating the lien or charge hereof.

1.19 Beneficiary’s Powers. Without affecting the liabilily of any Person liable for
the payment of the Obligations herein meniioned, and withour affecting the lien or charge of
this Deed of Trust upon any portion of the Trusi Estate not then or theretafore released as
security for the Obligations, Beneficiary may, from time to time and without ootice (a) release
any person so liable, (b) extend the Obligations, (c) grant other indulgences, (d) release or

9
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reconvey, or cause to be released or reconveyed, at any time at Beneficiary's option any parcel,
portion or all of the Trust Estate, (¢) take or relcase any other or additional security or any
guaranty for any Obligation berein menticned, or {f) make compositions or other arrangements
with dettors in relation thereto.

1.20  Financial Statements. Trusior shall deliver to Bcneﬁclary such financial

stal ten Tl e—gheets """i'!—aad logs— gt ng g income and
expense statements and other ﬁnamnal information in such detail and ot the times required by
the Losn Agreement. Al such statements shall be prepared in accordance with the
requirements of the Loan Apreement. Beneficiary shall have the right to audit, inspect and
copy all of Trustoz’s books and records, relating thereto,

121 Trade Names, At the requust of Beneficiary from time to time, Trusior shall
exccule 8 centificate jn form satisfaclory to Beneficfary listing the trade names or fletidous
business names under which Trustor intends to operate the Trust Lstate or any business located
therson and representing and wagranting that Trustor does business under no other trade pames
or fictitious business names with respect to the Trust Estate. Trustor shall immediately notify
Beneficiary in writing of any change in seid trade names or ficlitious business names, and will,
upon request of Beneficiary, avthorize any additional finaocing statements and execute eny
certificates necessary to reflect the change in trade names or fictitious business names.

ARTICLE {]
ASSIGNMENT OF RENTS

2.01  Assignment of Rents. Trustor hereby absolutely and inevocably assigmy and
mansfers to Beneficiary all the Rents of the Trust Estate, and hereby gives to and confers upon
Benefictary the right, power and authority to collect the Rents. Trustor imevecably appoints
Beneficiary its true and lawful attorney-in-fact, at the option of Beneficlary at any time and
from time to time, o demand, receive and enforce payment, to give receipts, releases and
satisfactions, and to sue, in the name of Trustor or Beueficiary, for all Rents and apply the
same to the payment of the Obligations in such order as Beneficiary shall determine. Trustor
hereby suthorizes and dircots the lessees, tenants and occupants to make all payments under the
Leases directly to Beneficiary upor wrillen demand by Beneficiary, without farther consent of
Trugter; provided, however, that Trustor shall bave the right to collect such Rents (bul not
more than onc (1) menth in edvance unless the written approval of Beneficiary is first
obtained), and to retain and enjoy same, 2o long as an Event of Default shall not have pccurred
hereunder or under the other Loan Documents, The assignment of the Rents of the Trust Estate
in this Article H is intended to be an absolute assipnment from Trustar to Beneficiary and not
merely the pagsing of a security interesi.

2.02 Collection Upon an Event of Default. Upon the ocourrence of an Event of
Defanlt, Beneficiary may, ot any time without notice, either in person, by agent or by a receiver
appointed by # court, sud without regard to the adequacy of any security for the Obligations,
enter upon and take possession of the Trust Estate, or any parl thereof, and, with or withowut
such entry or taking possessian, in its own name sue for or otherwise collect the Rents

10
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(including, without limitation, those past due and unpaid) and apply the same, lcss costs and
expenses of operation and collection (including, without limitation, attorneys’ fees) upon
payment of the Obligations in such order as Beneficiary may determine. The collection of
such Rents, or the entering upon and taking possession of the Trust Estate, or the application of
the Rents as aforesaid, shall not cure or waive any default or notice of default hereunder or
invalidate any act done in response to such default or pursuant to such notice of default.

—  —Frustoralso-hercby-mutherizes-Beneficiaryupo and

CLARKNV

aseume the management, opcration and maintenance of the Trust Estate and to perform all acte
Beneficiary in its sole discretion deems necessary and proper and to expend such sums out of
Rents as may be needed in connection \herewith, i the same manner and to the same extent as
Trustor thesetofore could do (including, without limitation, the right to enter into new leascs,
collectively, the “Leases” to cancel, surcender, alter or amend the ferms of, and/or renew
axisting leases andfot to ‘make concessions to tenants}, Truster hereby releases all claims of
any kind or nature agaipst Beneficiary arising out of swch management, operation and
matntenance, excepting the liability of Beneficiary to accouct 3 hereinafter sci forth.

203  Application of Rents. Upon such entry, Beneficiary shall, after payment of all
property charges and expenses (including, without limitation, yeasonable compensation to such
managing agent as it may select and employ) and afler the accumulation of a reserve to meet
requisite amounts, credit the net amount of the Rents received by it to the Obligations, but the
manner of the application of such net income and wihich items shall be credited shall be
determined in the sole diseretion of Beneficiary. Beneficiary shall not ‘e accountable for more
monies than it actually receives from the Trust Estate; nor shall it be liable for failure to collect
Rents. Beneficiary shall make reasonable efforts to collect Rents, reserving, however, within
its own absolute and sole discretion, the right to determine the method of collection and the
extent to which enforcement of collection of Rents shall be prosecuted and Beneficiary's
judgreent shall be desmed conclusive and reasonable.

204 Mortgagee in Possession. It is not the intention of the parties hereto that an
entry by Beneficiary upon the Premises under the terms of this instrument shall make
Beneficiary a party in possession in contemplation of the law, except at the option of
Deneficiary.

o205 Indemnity. Trustor hereby agrees to indemnify and hold harmless Beneficiary
for, from and against any and all losses, liabilitics, obligations, claims, demands, damages,
penalties, judgments, costs, and expenses, including legal fees and expenses, howsoever and by
whomsoever asserted, arising out of or in any way corinected with this assignment; and all such
losses, liabilities, obligations, claims, demands, damages, penalties, judgments, costs and
expenses shall be deemed added to the indebtedness secured hiereby and shall be secured by
any and all other instruments securing said indebtedness.

206 No Obligation to Perform. Nothing contained herein shall operate or be
construed to obligate Beneficiary to perform any obligations of Trustor under any Lease
@including, without limitatian, any obligation arising out of any covenant of quiet enjoyment
therein contained in the event the Jessee under any such Lease shall have been joined as a party

11
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defendant in any action to foreclose and the estate of such lessee shall have been thereby
terminsted). Prior to actuel entry into and taking possession of the Premises by Beneficiary,
this assipnment shall not cperate to place upon Beneficiary any responsihility for the operation,
control, care, management or repair of the Trust Estate or any portion thereof, and the
execution of this assignment by Trustor shall constitute conclusive evidence that alt
responsibility for the operation, control, care, management and repair of the Trust Estate is and

sl that of-Froster prior-to sush actua ey and-taking of p m

207 Uniform Assignment of Rents Act. The assignment of remis pursuant to this

Article [1 is subject to the Uniform Assignment of Rents Act (the “Rents Act") eodified as
NRS Chapter 107A, as amended or recodifisd from time to time, and in the event of any
conflict of inconsistency between the provisions of this Article 1 and the provisions of the
Rents Act, the provisions of the Rents Act chall eontrol.

ARTICLE I
SECURITY AGREEMENT

3.01 Creation of Security Interest. Trustor betehy grants to Bensficiary, a security

interest in and o all the Fersonal Properly.

3.02 Representations, Warranties and Covenants of Trustor, Tmstor hereby

repressnts, warrants and covenants {which representations, warranties snd covenants shall
survive ereafion of any Indebtedness of Trustor to Beneficiery and any extension of credit
thereunder) as follows:

(a) The Personal Property is nol used or bought for personal, family or
household purposes.

(b}  The tangible pertion of the Personal Property will be kept on or at the
Premises or Improvements and Trustor will not, without the prior writen consent of
Bencficiary, remave the Personal Propenty or any portion thereof therefrom except such
portions or items of Personal Preperty which are consumed or worn out in ordinary
usage, all of which shall be promptly replaced by Trustor with similar tems of greater
value,

{c) At the request of Beneficiary, Trustor will suthorize Beneficiary to file
one or more financing statements and fxture Alings pursuant to the Uniform Commercial
Code of Nevada, in form satisfactory w Beneficiary and will pay the cost of recording
and filing the same in all public offices whetever recording or filing is deemed by
Beneficiary to be necassary or desirable.

{d)  Trustor's principal place of business is set forth above. Trustor does not
do business under any wade nmme except as previously disclosed in writing to
Beneficiary. Trustor will immediately notify Beneficiary in writing of any change in its
place of business or (he edoption or change of any organizational name, frade name or
fictitious business anme, and will upon request of Beneficiary, authorize any additional

12
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financing staternents or execute any other certificates nocessary to reflect the adapficn or
change in wade name or fictitious business narme. Trustor will also promptly rotify
Beneficiary (i} of any change of Trustor’s arganizational jdentification number, or (ii) if
Trustor does not now have an organizational identification number and Jater obtains one,
of such organizational identification number.

{ey—— Trustor-shall-immediatcly notify Beneficiary of any claim against e

Personal Property adverse to the interest of Beneficiary thercin,

3.03

Use of Personal Property by Trustor. Unfil the occurrence of an Eveml of

Default herevnder or under any athér Loan Document, Trustor may bave possession of the
Personal Property and use it in any lawful manner not inconsistent with this Deed of Trust and
not incongistent with sny policy of insurance therson.

3.04

Remedies Upon an Event of Default,

(a)  In additien to the remedies provided in Section 4.02 hereof, upon the

occurrence of an Event of Default hereunder, Beneficiary may, at its option, do any one
or more of the fbllewing:

(i) Either personally, or by means of a court appointed receiver, take
possession of all or any of the Persenal Property and exclude therefrom Trustor
and all others claiming under Trustor, and thereafler hold, store, use, operate,
manage, maintein and control, make repeirs, replacements, alterations, additions
and improvements to and cxercise all rights and powers of Truster with respect to
the Personz! Property or any part thereof. In the event Bencficiary demands, or
attempis to take possession of the Personal Property in the exercise of any rights
under this Deed of Teust, Truster sgrees to promptly turn over and deliver
posgession thereof to Beneficiary, '

(ii)  Without notice to or demand upon Trustor, make such payments
and dv such acts as Beneficiery may deem necessary to protect its secwrity interest
in the Personal Property (including, without limitation, paying, purchasing,
contesting or comprowising any Lien or Encumbrance, whether superior or
inferior to such security interest) and in excrcising any such powers or suthority
1o pay all expenses (including, without limitation, litigation costs and reasonable
aftorney's (zes) incurred in connection therewdth;

(iii) Requite Trustor from time to time 10 assemble the Personal
Property, or any portion thereof, at a place designated by Bereficiary and
reasonably copvenient to both parties, and deliver promptly such Personal
Praperty to Beneficiary, or an agent or represcntative designated by Beneficiary.
Beneficiary, and its agents and represeriatives, shall have the right 10 enter upon
any or all of Trustor's premises and property to exercize Bencficiary’s rights
hereunder;

13
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(iv)  Realize upon the Personal Property or any part thereof as herein
provided or in any manner petmitted by law and exercise any and all of the other
rights and remedies conferred upon Beneficiary by this Deed of Trust, any other
Loan Document, or by law, either concurrently or in such order as Beneficiary
may determine;

CLARK, NV

determine, as & whole or in such parcels as Beneficiary may determine, the
Personal Property and the remainder of the Trust Esiate;

(vi)  Sell, lease, or otherwise dispose of the Personal Property at public
sale, upon terms and in such manner as Beneficiary may determine. Beneficiary
may be a purchaser at any sale; und

{vii} Exercise any remedies of a secured party under the Uniferm
Commercial Code of Nevada or any other appiicable law.

(b)  Unless the Personal Property is perishable or threatens to decline speedily
in value or is of a type customarily sold on a recognized market, Beneficiary shall give
Trustor at lcast five (5) days® prior written notice of the time and place of any public sale
of the Personal Property or other intended disposition thereof to be made. Such natice
may be mailed to Trustor at the address set forth in Section 5.05. If Beneficiary fails to
comply with this Section 3.04(b) in any respect, its liability for such failure shall be
limited to the liability (if any) imposed on it as a matter of law under the Uniform
Commercial Code of Mevade .

(¢}  The proceeds of any sale under Section 3.04(2)(iv) shall be applied as
follows:

{iy To the repayment of the teasonable costs and expenses of taking,
holding, and preparing for the sale and the selling of the Personal Property
(including, without limitation, costs of litigation and attorneys’ fees) and the
discharge of all Impositions, Liens and Encumbrances, and claims thereof, if any,
on the Personal Property prior to the security interest granted herein {except any
[mpositions or Liens and Encumbrances subject to which such sale shall have
been made);

(i)  To the payment of the Obligations in such order as Beneficiary
shall determine; and

(iii) The surplus, if any, shall be paid to the Trastor or to whomsoever
may be lawfully entitled fo receive the same, or as a courl of competent
jurisdiction may direct.

Beneficiary shall have the right to enforee one or more remedies hereunder, successively
or concurrently, and such ection shall not operate to estop or prevent Beneficiary from
14
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pursuing any further remedy that it may have. Any repossession or retaking or sale of lhs
Personal Property pursnant to the terms hereof shalt not operate 1o release Trustor until
full payment af any deficiency hes been made in cash.

()  Beneficiary may comply with any applicable state or federal law or
regulatory requirements in connection with a disposition of the Personal Property and
1

CLARK,NV

such—compliance—will —not _beconsidered—to—affect —adversely—thc—c i
reasonableness of any sale of the Personal Property.

(¢)  Benficiary may sell the Personal Property without giving any wartantics
as to such property, and may specifically disclaim sny wumumties of fitle,
merchantability, fitess for a particular purposc or the like, and this procedure will not be
considered to adversely affect the commercial reasonableness of any sale of the Personal
Property.

(D  Trustor acknowledges that a private sale of the Personal Property may
result in less proceeds than a public sale.

(8  Trustor acknowledges that the Personal Property may be seld at a loss to
Trustor and that, in such cveat, Beneficiary shull have no Jiability or responsibility 1o
Trustor for uch loss.

305 Sccurity Asreement. ThisDeed of Trust constituies and shall be deemed to be 2
“securicy agreement” for all purposes of the Uniform Commercial Code of Nevada and
Bereficiary shall be entitled to 2]l the rights and remedies of & “secured party™ under such
Uniform Cormmercial Code of Nevada.

3.06 Fixture Filing. Upon iis recording In the real property records, this Deed of
Trust shall be effective as a financing statement filed as a fisure filing. This Deed of Trust
shall also be effective as a financing stalement covering as extracled collateral (including oil
and gas), accounts and general intangibles under the Uniform Commercial Code of Nevada and
the Uniform Commercial Code as in effect from time to time in any other siate where the
Property is sitmated. In addition, a carbon, photographic or other reproduced copy of this Deed
of Trust and/or any financing statement relating hercto shall be sufficient for fling andfor
recording as 4 financing statement. The filing of any other finapcing staternent relating to any
personal property, rights or interests described herein shall not be construcd to diminish any
right or ptiority hercunder.

307 Authorization to File Financing Statements; Power of Attomey. Trustor hereby
authorizes Beneficiary of any time¢ and from time to time to file any initial finaneing
staternents, amendments thereto, and continuation statements with or without sipnature of
Trustor as authorized by applicable law, as spplicable to the Trust Estate. For purposes of such
filing, Trustor agrees to firnish any information requesied by Beneficiary promptly upon
request by Beneficiary. Trustor also ratifies its authorization for Bemeficiary to have filed any
like initisl financing staternents, amendments thereto, or continuation statements if filed prior

15
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to the date of this Deed of Trust. Trustor hereby irrevocably constitutes and appoints
Benefictary and any officer or agent of Beneficiary, with full power of substitulion, a it true
and lawful attorneys-in-fact with full irrevocable power and autherity in the place and stead of
Trustor or in Truslor's own name 1o cxecute in Trustor’s name any such documents and to
otherwise carry out the purposes of this Section 3.07, to the extent that Trustor's authorization
gbove is not sufficient. To the extent pezmiteed by law, Trustor hereby ratifies and affiems all

e sid atwmeyssin=fact shatt-trwfoily do;have done-inthe -past; or causedto-be-done-inthe———
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farure by virlue herenf. This power of attormey is a power coupled with ao interest and shall be
irrevocable,

ARTICLE IV
REMEDIES UPON DEFAULT

4.01 Events of Default. Each of the following shall constitute an event of default
{*Event of Default™):

{a) The ocourrence of any Event of Default, as such term is defined in the
Loan Agreement or any other Loan Docement.

The occurrence of any Transfer, unless prior to such Transfer the
Beneficiary has deliversd to Trusior ity written consent to such Transfer.

) If Trustor or any other “borrower" (&s that term is defined in NRS Section
106.310, as amended or recodified from time to time) who may send & notice pursnant to
NRS Bection 106.380(1), a3 amended or meodified from time to time, with reapect to this
Deed of Trust; (i) delivers, sends by mail or otherwise gives, or purports to deliver, send
by mail or otherwise give to Beneficiary: (AY any notice of an cleciion to wrminate the
operation of this Deed of Trust as security for any Obligation, including, without
limitation, any obligation te repay any “future advance™ {as defined in NRS Section
106.320, as amended or reeodificd from time 1o time) of “principal” {as dofincd in NRS
Seetion 106,343, as amended or recodifizd from time to dme}, or (B) any other potice
pursuant t¢ NRS Section 106.380(3), as amended or recodified fiom time to time, (i)
records a statement pursuant to NRS Section 106.380(3), as amended or recodified from
time to time, or iii) causes this Deed of Trust, any Obligativa, or Beneficiary to be
subject to NRS Sections 106.380(2), 106.380(3) or 106.400, as amended or recodified
from time to time.

402 Acceleration Upon Default; Additional Remedies, Upon the occumsncs of an
Event of Default, Beneficiary may, at its option, declare al} or any pan of the Obligetions
immediately due and paysble withowul any presentment, demand, protest or notice of any kind.
Beneficiary may, in addition to the exercise of any or all of the remedies specifiad in Section
3.04:

(@) Either in person or by agent, with or without bringing any action or
proceeding, or by a recciver appointed by a court and withowt regard to the adequacy of

16
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its security, enter upon and take possession of the Trust Estate, or any patt thereof, in its
awts name or in the name of Trustee, and do any acts that it deems necessary or desirable
to preserve the value, marketability or reniability of the Trust Estate, or any part thercof
or interest therein, increase the incame thersfrom or protect the security hereof and, with
or without taking possassion of the Trust Estate, sue for or otherwise collect the Reats, or
any part thereof, incleding, without limitation, those past due and umpaid, and apply the
summe;-fess costs and-expenses of opcration-and-collection-({inctuding; witheut-limitationy
anorneys’ fees) upon the Obligations, all in such order as Beneficlary may determine.
The entering upon énd taking possession of the Trust Estate, the collection of such Rents
and the application thereof as aforesaid, shall not cure or wajve any default or tofice of
default hereunder or invalidate any act done in response to such default or pursuant to
such notice of default and, notwithstanding the continuance in possessicn of all or any
portion of the Trust Estate or the collection, receipl and application of Rents, Trastee or
Beneficiary shall be entitted 1o exercise every right provided for in any of the Loan
Documents or by law upon occurrence of any Evemt of Default, including, without
limnitation, the right to exercise the power of sale;

(B)  Commence an action to foreclose the lien of this Deed of Trust as a
morigage, appoint a receiver, or specifically enforce any of the covenants hercof;

()  Exercise of the power of sals hergin contaired and deliver to Trustee a
written statement of breach, notice of default and election to canse Trustor’s interest in
the Trust Estate to be sold; or

{d}  FExcrcise all other rights and remedies provided herein, in any Loan
Document or other document or agreement now or hercafter securing or guamntying all
or any portion of the Cbligations, or by law.

403  Exercise of Power of Sale. Should Beneficiary elect to foreclose by exercise of
the power of sale herein contnined, Beneficiary shall notify Trusiee and shall deposit with
Trustee this Deed of Trust and the Note and such recezpts and evidence of expenditures made
and secured hereby as Trustes may tequire, To the extent the obligation secured hereby ariscs
from a commitment of Bencficiary lo make future advances either 10 Trustor or a third party or
extend credit subsequent to the tecordation of'a notice of default hereunder, the sums secured
hereby shall alse include the amount of such commitment to make future advances or extend
credit, and sutject to acceleration as provided in the previous paragraph. The Trustee shatl pay
such amount at such time as it pays all other sums seeured hereby and the Beneficiary shall
hold same as additional collateral for the obligation sscured hereby, st such interest as is
available ta RBeneficiary's customers in an insured deposit account with no restrictions on
withdrawal.

{a) Upon receipt of such notice from Beneficiary, Trusiee shall cause to be
recorded, mailed or delivered to Trustor such notice of default and election to sell as is
then required by law and by this Deed of Trust. Trustee shall, without demand on
Trustor, aftcr lapse of such time as may then be required by law and after recordalion of

17
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such notice of default and after notice of sale has been given as required by law, sell the
Trust Bstate at ime and place of sale, in the County in which the Premises is located,
fixed by it in such notice of sale, either as a whole, or in separate lots or pareels, and in
such order as it may determine, 2t public auction, to the highest bidder for cash in lawiul
money of the United States payable af the time of sale. If the Premises consists of more
than one lot or parcel, the lots or parcels may be sold separately, together er in any

= ————orhimmtion; i suchorderas- Bereficiary-deterniines;at-the-sdile dissrati
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Beneficiary. Trustor waives the right to direct the order in which the Premises may be
sold when it consists of more than one lot or parcel. Trustee shall deliver to such
purchaser or purchasers thereof its good and sufficient deed or deeds conveying the
property 30 sold, but without any covenam or warranty, exprass or implied, The recitals
in such deed of any matters or facts shall be conclusive proof of the truthfulness thereof.
Any person, including without limitation Trustor or Beneficiary, may purchase at such
sele and Trustor hareby covenants to warrant and defend the title of such purchaser or
purchasers. 1f allowed by law, Beneficiary, if it is the purchaser, may wrm in the Note at
the amount owing thereon toward payment of the purchase price (or for endorsement of
the purchase price as a payment on the Note if the amount owing thereen exceeds the
purchase price). Trustor hereby expressly waives any right of redemplion after sale that
Trustor may have at the time of sale or that may apply to the sale.

) Afier deducting all costs, fees and expenses of Trustee and of this Trust,
including cost of evidence of tifle in connection with sale, Trustee shall apply the
proceeds of sale to payment of all sums expended under the terms hereof, not then
repaid, with acerued interest at the amount allowed by law in cffect at the date hereof; all
other sums then sccured bereby; end ihe remainder, if any, to the person or persons
legelly entitled thersto.

e} Snbject to NRS 107.080, Trustee may postpone sale of all or any portion
of the Trust Estate by public apnouncement at such time and place of sale, and from time
to time thereafler may postpone such sate hy public announcemnent at the time fixed by
the preceding postponement or by subsequently noticed sale, and without further notice
mzke such sale at the time fixed by the last postponement; or Trustee may, in its
discretion, give a new notice of sale. Beneficiary may rescind any such notice of default
at any time before Trustee's sale by executing a notice of rescission and revording the
seme, The recordation of such notice shall constine a cancellaton of any prior
declaration of defanlt and demand for sale and of any acceleration of maturity of the
Indebtedness affected by any prior declaration or potice of defaulr. The exercize by
Beneficiary of the right of rescission shall nol conslitute & waiver of any default and
demand for sale, or notices of default and of election to cause the Premises to be sold, nor
atherwise affect the Note or this Deed of Trust, or any of the rights, obligations or
resmedies of Beneficiary or Trustes hereunder.

(@  To the exteat that such rights may then be lawfully waived, Trostor bereby
covenants that it will not at auy time insist upon or plead or in any manner whatever
claim or take any benefit or advantage of: (i) any stay or extension or moratorium law
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pow or al any time hereafter in foroe; (ii) any law now or hereinafler in force providing
far the valuation or appraisement of the Trust Estate or any part thereof prior to any sales
thereaf to be made purshant ta any provisions herein contained or pursuant to the decree,
judgment, or order of any court of competent jurisdiction; and (jii) any law now or i any
time hereafter made or enacted granting a right to redeem the Trust Estate sa sold or any
part thercof. To the extent permitted by law, Trustor expressly waives for itself and on

betatfof eacirand every persomacquiring any interest-imror titte-to the Frust Estate-orany—————

part thereof, subsequent to the date of this Deed of Trust, all benefit and advantage of any
such law or laws and covenants that it will not invoke or utilize and such law or laws or
atherwise hinder, delay, or impede the execution of any power herein granted and
delegated to Beneficiary, but will suffer and permit the execution of every such power as
though no such law or laws have been made ot enacted.

404 Personal Property. It is the express understanding and intent of the parties that
as to any personal property interests subject to Chapter ¢ of the Uniform Commercial Codo of
Nevada, Beneficiary, upon an Event of Default, may procerd under such Uniform Commezcial
Code of Nevada or may proceed a3 to both real and petsonal property interests in accordance
with the provisions of this Deed of Trust and its rights and remedies in respect to real property,
as specifically permitted under NRS Section 105.9604, and treat both real and personal
property interests as one parcel or package of security.

405 Appointment of Receiver. Upon the occursence of an Event of Default,
Beneficiary, as a matler of right and without notice to Trustor or any ore ¢laiming under
Trustor, and without rcgard to the then value of the Trust Estate or the Interest of Trustor
therein, shell have the right to 2pply 1o any court having jurisdiction to appoint a Teceiver or
receivers of the Trust Estate, and Trustor hereby irrevecably consents to such appointment and
waives notice of any application therefor. Any such receiver or receivers shall have all the
usual powers and duties of receivers in like or similar cases and all the powers and duties of
Bereficiary in casc of entey as provided herein and shall continwe 2s guch and exercise all such
powers until the later of the date of confirmation of sale of the Trust Estate or the date of
expiration of any redemption period unless such receivership is sooner terminated. Without
limiting the generality of above, the receiver shall have the power to (i) enter on and take
immediate possession of the Premises; (ii) protect and preserve the Trust Estate; (iii) operate
the Premises priot to and during any foreclosure proceedings; (iv) eollect the Rents and apply
the proceeds, over and above the costs of the receivership, to the indebledness secured hershy;
(v} in its own name or in the name of Trustor sue for or otherwise collect any and all Rents,
including those that are past due; (vi) enter into, enforce, modify or cancel leases on such terms
and conditions as Beneficiary may consider proper; (vii) obtain and evict tenants; (viii) fix or
mnodify Rents; (ix) compleie any anfinished construction and contract for and make repairs and
alterations; (x) perfarm such acts of cultivation or imigation as necessary to conserve the valuc
of the Premises; (xi) advance funds to kesp current any licns, if any, taxes and assessments
encumbering the Premises which are senior te any lien arising under this Deed of Trust; (xii)
apply, obtain and pay any reasonable fees for any lawful license, permit or other governmental
approval relating to the Premises ar the operation thereof; (xiii) take possession and coustrol of
afl the records, corespondence, insurance policies, books and accounts of Traster and the
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Trust Estate; (xiv) open all mail and other correspondence received in connection with the
Premises whether addressed to Trustor or otherwise; (xv} access all office cquipment used by
Trustor in connection with the development, construction, improvement, leasing, sales,
marketing and/or conveyance of the Premises, including all computer equiptment, all software
programs and pesswords, and any other information, data, equipment or-items necessary for the
operation of Trustor’s business with respect to the Premises, whether in the possession and
— controt-of-Frustor or-its agents-servants-or-employees; (xvi) hire, employ, pay and ferminate
servants, agents, employees, clerks and sccountants, purchase materiats, supplies advertizing
and other services at ordinary and usual rates and prices; (xvii) markel, sell andfor convey the
Premises, including the tight end power to execute and deliver any and all mecessary
documents to consumznate any sale of the Premises including, but not limited to, any contracts,
deeds and, if the Premises is sold with the Lozn in placc to a party assuming the Loan on terms
satisfactory to Beneficiary, Loan assumption and modification dacuments; and (xviii) engage
ane o more third partics ot affiliates to act as broker in marketing or selling the Premises with
the costs of such broker(s) being paid on a commercially reesonable leasing comrmission basis
as may be approved by the sele discretion of Beneficiary. Any proposed sale of the Premises
in connection with (xvii) and {xviii} above which would provide to Beneficiary less than the
full amount of the indebtedness awed by Trustor shell be subject to Beneficiary’s prier written
approval in its sole and absolute discretion.

406 Remedies Not Exclusive. Trustes and Beneficiary, and each of them, shall be
entitled to onforve payment and parformatice of any and all of the Obligations and to exercise
alt rights and powers under the Loan Documents and under the law now or hereafter in effect,
natwithstanding some or all of the Obligations may now or hereafter be othetwise secured or
guarantecd. Neither the acceptance of this Deed of Trust nor it eniforcement, whether by court
action or piirsuant to the power of sale or other rights herein contained, shall prejudice or in
any manner affect Trustee's or Beneficiary’s right to realize upon or enforce any other security
or guaranty now or hereafter held by Trustee or Beneficiary, it being agreed that Trustee and
Reneficiary, and each of them shall be entitled to enforce this Deed of Trust and eny other
security ar any guaranty now or hereafter held by Beneficiary or Trustee in such order and
manner as they or either of them may in their absolute discretion determine. No remedy herein
conferred upon or reserved to Truswes o Beneficiary is intended to be exclusive of any other
remedy herein or by law provided or permitted, but each shall be cumulative and shall be in
addition to every other remedy given hereunder or now or hereafter existing under the law.
Every power or remedy given by any of the Loan Documents or hy law fo Trasiee or
Beneficiary or to which either of them may be otherwise entitled, may be exercised,
concurrently or independently, from time to (ime and as often as may be deemed expedient by
Trustee or Bereficiary and, o the extent permitted by law, eithér of them may pursuc
inconsistent remedies.

407 Request for Notice, Trustor hereby requests a copy of any natice of defrult and
that any notice of sale hereunder be mailed to it a1 the address set forth in Section 5.05.

408 Acceptance of Sums After Default, The acceptance by Beneficiary of any sum
in payment, or pact paymeat, of the Obligations, after the same is due or afier the giving of any
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natice of default, or ihe giving or recording of any notice of breach, or after giving of any
notice of sale, shall not constitute a waiver of the right to require prompt payment, when due,
of all other sums so secured, nor shall such acceptance curc or waive any remaining Event of
Defavilt, except as otherwise provided by applicable law, or invalidate any sale held pursuant to
quch potice for any such remaining Event of Default, or prejudice any of the rights of
Beneficiary under this Deed of Trusl, Notwithstanding anything to the contrary contained in

———————thisDred-of-Trust-or-in-any-other-agreean the

CLARKNY

generality of this Section 4.08, in the case of any Event of Default, Beneficiary may accept
payments or performance of any obligations due hereunder without thereby waiving the
existence of such Event of Default if the payment or performance is not sufficient to
completely cure such Event of Default.

ARTICLEV
MISCELLANFQUS

5.01 Change, Discharge, Termination, or Waiver, No provision of this Deed of Trost
may be changed, discharged, terminated, or waived except in a writing signed by the party
against whom enforcement of the change, discharge, termination, or waiver is sought. No
failure on the part of Beneficiary to exercise and no delay by Beneficiary in exercising any
right or remedy under the Loan Documenis or under the law shall operate as a waiver thereof.

502 Trustor Waiver of Rights. Trustor waives, 10 the sxient permiticd by law, (a)
the benefit of all laws now existing or that may hereafter be enacted providing for any
appraisement before sale of any portion of the Trust Estate, and (b) all rights of redemption,
valuation, appraisement, stay of exetution, notice of election to mature or declare due the
Obligations and marshaling in the event of foreclosure of the liens hereby created, and (c) all
rights and remedies that Trustor may have or be able to assert by reason of the laws of the State
of Nevada pertaining to the rights and remedies of sureties,

503 Statements by Trustor. Trustor shall, within ten (10} days after written notice
thereof from Beneficiary, deliver to Beneficiary a writicn statement stating the unpaid principal
of and interest on the Note and any other amounts secured by this Deed of Trust and stating
whother any offset or defense exists egainst such principal and inlerest o such other ambunts.

5.04 Reconveyance by Trustee, Upon written request of Beneficiary stating that all
Obligations have been satisfied in full, and upon surrender of this Deed of Trust and the Note
i Trustee for cancellation and retention and upon payment by Trustor of Trustec’s fees,
Trustee shall reconvey to Trustor, or to the person or persons legally entitled thereto, without
warranty, any portion of-the Trust Estate then held hereunder. The recitals in such
reconveyance of any matters or facts shall be conclusive proof of the truthfulness thereof. The
grantee in any reconveyance may be described as “the person or persons legally entitled
theret.”

505 MNotices. All notices, requests and other communications to any party hereunder
shall be in writing (including electronic transmission, facsimile ransmission or simitar writing)
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and shall be given to such party at its address or facaimile number set forth on the signature
pages hereof. Each such notiee, request or other comnmunication shall be effective (i) if given
by facsimile fransmission, when transmitted to the facsimile mmber specified in this Section
and confitmation of recsipl is received, (i) if given hy muil, three (3) days afler such
commumication iz deposited in the mails with first class postage prepaid, addressed as
aforasaid, (iii} if givsn by reputable avernight delivery service, when delivered, er (iv) if given

sy any other means; whenrdelivered-(orfo-the case-of electronic transmisston; received)atthe ——————

address specified below.

To Beneficiary: WESTERN ALLIANCE DANK
2700 West Sahara Avenue
Las Vegas, Nevada 89102
Attention: Pam Acosta

To Truster: Seventy Acres LLC
1215 South Fort Apache, Suite 120
Las Vegas Nevada, 89117

$.06 Acceptance by Trustee. Trustee accepts this Trusi when this Deed of Trust,
duly executed and acknowledged, is made a public record as provided by law.

5.07 Captions and References. The headings at the beginning of each section of this
Deed of Trust are solely for convenience and are not part of this Deed of Trust. Unless
otherwise indicated, each reference in this Deed of Trust to a section or an exhibit is
reference to the raspective section herein or exhibit hereto.

508 Invalidity of Certain Provisions, If any provision of this Deed of Trust is
unentoreeable, the enforceability of the other provisions shall not be affected and they shail
remain in full foece and effect. If the lien of this Deed of Trust is invalid or unenforceable as to
any part of the debt, or if the lien is invalid or unenforceable as to any part of the Trust Estate,
the ynseeured or partially secured portion of the debt shall be completely paid prior to the
payment of the remaining and secured or partially secured portion of the debt, and all payments
made ou the debt, whether voluntary or under foteclosure or other enforcernent action or
procedure, shall be considered to have been first paid on and spplied to the full payment of that
portion of the debt which is not secured or fully secured by the lien of this Deed of Tmst.

5.09 Subrogation. To the extent that proceeds of the Note are used to pay any
outstanding lien, charge or prior encumbrance against the Trust Rstate, such proceeds have
been or will be advanced by Beneficiary at Trustor’s request and Bemeficiacy shall be
subrogated to any and all rights and liens held by any ewner or holder of such outstanding
liens, charges and prior encumbrances, imespective of whether said liens, charges or
encumbrances are released.

4308 DN OFRHSS WS040 26103
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5.00 Atiorneys’ Fees. If any or all of the Obligations are not paid when due or if an
Event of Default cecurs, Trustor agrees to pay all cosis of enforcement gnd collection and
preparation therefore (including, without limitation, reasonable attomey’s fees) whether or not
any action or procecding is brought (including, without limitation, all such costs inewred in
connection with any bankroptcy, receivership, or other court procesdings (whether at the tial
ar appellate level)), together with interest therein from the date of demand at the Agrecd Rate.

5.11 GOVERNING LAW; VENUE: JURISDICTION. TH!S DEED OF TRUST
HAS BEEN DELIVERED IN MNEVADA, AND SHALL BE CONSTRUED IN
ACCORDANCE WITH AND GOVERNED BY THE LAWS OF THE STATE OF NEVADA,
WITHOUT GIVING EFFECT TO CONFLICT OF LAWS PRINCIFLES, THE COURTS OF
NEVADA, FEDERAL OR STATE, SHALL HAVE EXCLUSIVE JURISDICTION OF ALL
LEGAL ACTIONS ARISING OUT OF THIS DEED OF TRUST, BY EXECUTING THIS
DEED OF TRUST, TRUSTOR CONSENTS AND SUBMITS TO THE JURISDICTION OF
THE FEDERAL AND STATE COURTS OF NEVADA.

502 JURY WAIVER. TRUSTOR WAIVES TRIAL BY JURY IN ANY ACTION
OR PROCEEDING TO WHICH TRUSTOR AND BEMNEFICIARY MAY BE PARTIES,
ARISING OUT OF, IN CONNECTION WITH OR IN ANY WAY PERTAINING TO, THIS
DEED OF TRUST, THE NOTE OR ANY OF THE OTHER LOAN DOCUMENTS. IT IS
AGREED AND UNDERSTOOD THAT THIS WAIVER CONSTITUTES A WAIVER OF
TRIAL RBY JURY OF ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTION OR
PROCEEDINGS, INCLUDING CLAIMS AGAINST PARTIES WHO ARE NOT PARTIES
TO THIS DEED OF TRUST. THIS WAIVER IS KNOWINGLY, WILLINGLY AND
VOLUNTARILY MADE BY TRUSTOR, AND TRUSTOR HEREBY REPRESENTS THAT
MO REPRESENTATIONS OF FACT OR OPINION HAVE BEEN MADE BY ANY
INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR TO IN ANY WAY
MODIFY OR NULLIFY ITS EFFECT. TRUSTOR FURTHER REPRESENTS AND
WARRANTS THAT [T HAS BEEN REPRESENTED IN THE SIGNING OF THIS DEED
OF TRUST AND IN THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL
COUNSEL, OR HAS HAD THE OPPORTUNITY TQO RE REPRESENTED BY
INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN EREE WILL, AND THAT
IT HAS HAD THE OPPORTUNITY TC DISCUSS THIS WAIVER WITH COUNSEL.
THIS PROVISION IS A MATERIAL INDUCEMENT TO BENEFICIARY TO FROVIDE
THE FINANCING DESCRIBED HEREIM OR IN THE OTHER LOAN DOCUMENTS.

511  Joint and Several Obligations. If this Deed of Trust is signed by more than one
party as Trustor, all obligations of Trustor herein shall be the joint and several obligations of
cach party executing this Dead of Trust as Trustor.

5.4 Number and Gender. Tu this Deed of Trust the singular shall include the plural
and the masculine shall include the feminine and newter gender snd vice versa, il the conlext 50
TRqUITEs.
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5.15  Losn Staternent Fess. Trustor shall pay the amount demanded by Bereficiary or
its authorized losm servicing agent for any statement regarding the Obligations, provided,
however, that such amount may not exceed the maximum amount allowed by law at the Hme
request for the statement is made.

516 Counterparts. This decument may be execnted and acknowledged in
A o

——————counterparts, att-ofwhick ted-ud-achowiedpad o parls-shall-together copstitule a

CLARK,NVY

single docurnent  Signatre and acknowledgment pages may be detached from the
counterparts and attached to a single copy of this document to form physically one document,
which mey be recorded.

5.17 Mo Merger of Lease. 1f both the lessor’s and lessee’s estate under any lease or
any porfion thereof which constinrtes a part of the Trust Eslatc shall at any time become vested
in one owner, this Deed of Trust and the lien created hereby sball not be destroyed or
termingted by application of the doctrine of merger uniess Beneficiary so elects as evidenced
by recording a written declaration executed by Beneficiary so stating, and, unless and until
Beneficiary so clects, Beneficiary shall continue to have and enjoy all of the rights and
privileges of Beneficiery as to the separate estates. In addidon, upon the foreclosure of the licn
created by this Deed of Trust an the Trast Estate pursuant to the provisions hereuf, any leases
or subleases then existng and affecting all or any porton of the Trust Estate shall not be
destroyed or terminated by application of the law of merger or as a matter of low or as a result
of sugh foreclosurs unless Beneficiary or any pucchaser at such foreclosure sale shall so elect.
Na act by or on behalf of Beneficiary or any such purchaser shall constitute a termination of
any lease or sublease unless Beneficiary or such purchaser shall give written notice thereof to
such lenant or subtenant.

518 Representations and Warranties. Trustor represents and warrants to Bepeficiary
thai:

(a)  Trustor is the Jawful owner of the Trust Estate fres and clear of all Licns
and Encumbrances and holds a fee simple cstatc interest in the Premises and
Improvements, subject only to the Permitied Exceptions and that Trustor has full kght,
power and autherity to convey and mortgage the same and to execute this Deed of Trust;,

(by  Trustor’s exect legal name is comectly set forth in the introductory
paragraph of this Deed of Trust;

¢)  If any Trustor is not an individual, such Trustor is an crganization of the
1ype and (if not an unregistered entity) is incorp d in or organized under the faws of
the state specified in the inmoductory paragraph of this Deed of Trust;

(&) If any Trustor is an unregistered entty {including, without limitation, a
genera] partnership), such Trustor is organized under the laws of the state specified in the
introductory peragraph of this Deed of Trust; and
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(e) Trustor's organizational identification number, if any, assigned by the
siate of incorporation or organization is ¢omectly set forth on the first page of this Deed
of Trust.

5.19 Integration. The Loan Docurhents contain the complets understanding and
agreement of Trustor and Beneficlary and supersede all prior representations, warranties,
agreements; arrengements; undersiandings; aad-nogotiadons.

§20 Binding Effect. The Loan Documents wili be binding upon, end inure to the
benefit of, Trustor, Trusiee and Beneficlary und their respective successors and assigns.
Trustor may not delegate its obligations under the I.oan Documents.

§21 Time of the Essence. Time ig of the essemce with regard to the each provision
of the Loan Doacuments a2 10 which time is a factor.

522  Amendmenis. This Deed of Trust may pot be modified or amended except by
an agreement in writing, signed by the party against whoem eoforcement of ihe change is
soughL. No course of dealing or conduct by or among Deneficiary, Trustee and Trustor shall be
effective to amend, modify or change any provisions of this Deed of Trust or the other Loan
Documents.

523 Survival The representations, warranties, and cavenanrs of the Trustor and the
Loen Documents shall survive the execution and delivery of the Loan Docurnents and the
making of the Loan,

524 Incorporation. To the extent not inconsistent with any other provision of this
Deed of Trust or any other Loan Document, the following numbered covenants of NRS Section
107.030 are hereby adopted and mads a part of this Decd of Trust by mcforence, the
parenthetical wording following certain covensnt numbers representing the wording to be
inchuded in the blank area of the respective mumbered covenant which is hercby incorporated:
1; 2 (the full replacement value); 3; 4 (the Agreed Rate); 5; 6; 7 (a reasonable); 8; and 9.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREQF, Trustor has executed this Deed of Trust as of the day and
year first above writtsn

TRUSTOR:

SEVENTY ACRES LLC,
2 Mevada limited liability company

By Its Manager:

Vickie DeHart ( :—

Frenk Pankratz Y
A 7
STATE OF _/Neuwsp gss _“_]' 3
. <R
COUNTYOF @ utiee ) s
The foregoing instrument was acknowledged before me this [2+*-day of November, 3 &, p,
2015, by Yohan Lowie, as Manager of EHR Companies LLC, a Nevada limited liability Iy M;\
compuny, the Manager of Seventy Acres LLC, a Nevada lLimited liability company. v 3". i,
S actes Callisg o _ ==n4
Notary Public Cyarmitd  CAuEAst \n\! & 3
e Sl My commission expires: _ 3 - #2 =209 M ‘E+
4
- CYNTHIA GALLEGARO
i notary Public, Stats of Nevada
e Mo, 07-2542-1
45 4y Appt. Expires Mar 22,2019
26
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N WITNESS WHEREOF, Trustor has executed this Deed of Trust as of the day and t
yeer first above wriften.

TRUSTOR:
SEVENTY ACRES LLC,

By ks Manager:

EHB Companies LLC,
aNevada limiled liability company

By Its Managers:

Yohen Lowie

CLARIFICATION COPY Vickie DeHart

Frank Pankmtz

STATE OF j
388,
COUNTY OF }

The foregoing insoument was acknowledged bofors me this day of November,
2015, by Yohan Lowie, as Manager of EXB Companies LLC, & Nevada limited liability
company, the Manager of Sgventy Acres LLC, aNevada Tinnited liahility company.

Notary Public
My commission expires: —

8
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STATE OF Mewaps. )]
38,
COUNTY OF ig.,mw_ )

The foregoing instrument was acknowledged before me this | 2Huday of November,

2015, by Vieki
- —company;-the- Manager-of Sevealy-Acres. L

e DeHart, as Manager of EHB Companies LLC, a Nevada limited liability
L.C, aNevada limited liability company.
6 ,

-
£

My Appt. Expires Mar 22, 2019

STATEOF _Newwsa
COUNTY OF _{terss

The foregoing instr
2015, by Frank Panketr,

}
) s5.
)

LARND.
Notary Public Cymma Caties ko
b My commission expires: - 2% 20T

ament was acknowledged before me ihis 4k day of November,
as Maneger of EHB Companies LLC, a Nevada lirmited liability

compary, the Managex of Seventy Aares LLC, a Nevada Hmited Hability company.

Notary Public €

Appoitment
My Apyrl Expires Mar 22, 2018

%
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EXHIBIT A
LEGAL DESCRIFTION S
’
¥
PARCEL | ‘“}‘\“‘\
EOT 2 AS SHOWN BY MAP THEREQF ON FILE IN FILE 120 OF PARCEL .
MAPS, PAGE 49, IN THE OFFICE OF THE COUNTY RECORDER OF o
CLARK COUNTY, NEVADA, AND THEREAFTER AMENDED BY B
CERTIFICATE OF AMENDPMENT EECORDED JULY 2, 2015 IN BOOK ’ e oy
20150702 AS INSTRUMENT NO. 01264 OF OFFICIAL RECORDS. )
PARCEL I
AN EASFMENT FOR INGRESS AND EGRESS AS SET FORTHIN THAT
CERTAIN EASEMENT AGREEMENT RECORDED FEBRUARY 9, 1996 IN
BOOK 960209 AS INSTRUMENT NO. 00567, OFFICIAL RECORDS
CLARKNV Page 29 of 32 Printed on 12/11/2015 9:00:24 AM
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EXHIEIT B
DESCRIPTION OF PERSONAL PROPERTY

(a) All personal property (including, without limitation, all goods, supplies,
cquipment, furniture, furnishings, fixtures, machinery, inventory, and construction materials and

software em

CLARE.NV

& embedded iy of Theforegaing) T which—Frustor now- | 1
interest or right, which is now or hereafler located on or affixed to the Premises or the
Improvements or used or useful in the operation, use, or occupancy thereof or the construction of
any Improvements thercon, together with any interest of Trustor in and to personal property
which is leased or subject to any superior security interest, and all books, records, leases and
other agreements, decuments, and instruments of whatever kind or character, relating to the
Premises, Improvcments, or such personal property;

(b)  All fees, income, rents, issues, profits, carnings, receipts, royalties, and
revenues which, aftcr the date hereof and while any portion of the Obligations remains unpaid or
unperformed, may accrue from such personal property or any part thereof or from the Premises,
the Improvements or any other part of the Trust Estate, or which may be received or receivable
by Trustor from any hiring, using, letting, leasing, subhiring, subletting, subleasing, ogcupancy,
operation, or use thereof;

(¢)  All of Trustor’s present and future rights to receive payments of money,
services, or property, including, without limitation, rights to all deposits from tenants of the
Premises or Improvements, rights to receive capital contributions or subscriptions from Trustor’s
partners or shareholders, amounts payable on account of the salc of partnership interests in
Trustor or the capital stock of Trustor, accounts and other accounts receivabie, deposit accounts,
chattel paper (whether tangible or electronic), notes, drafts, contract rights, instruments, general
intangibles, and principal, interest and payments due on account of goods sold or leased, services
rendered, loans made or credit extended, together with title to or interest in all agreements,
documents, and instruments, evidencing, securing or guarantying the same;

(d)  All other intangible property (and related sofiware) and rights relating to
the Premises, the Improvements, the personal property described in Paragraph (a) above or the
operation, ocoupancy, or use thereof, including, without limitation, all governmental and non-
governmental permits, licenses, and approvals relating to construction on or operation,
oceupancy, or use of the Premises or Improvements, all names under or by which the Premises or
Improvements may at any time be operated or known, 4l rights to carry on business under any
such names, or any variant thereof, all trade names and trademarks relating in any way to the
Premises or the Improvements, and all good will and software in eny way relating to the
Fremises or the Inmprovements;

(e)  Trustor’s rights under all insurance policies covering the Premises, [he
Improvements, the Personal Property, and the other parts of the Trust Estate and any and all
proceeds, loss payments, and premium refunds payable regarding the same;

() All reserves, deferred payments, deposits, refunds, cost savings, and
payments of any kind relating to the construction of any Improvements on the Premises;
1
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for taxes oF promiums of any Insurance, equipment, fixtures, furnishings, inventory and supplies,
landscaping equipment, tools and supplies, computer or other contrel systems, accounts
receivable for expenditures and any other payments, and related facilities owned by Trustor and
located on the Premises, together with all present and fiture attachments, acgessions,
replacements, additions, products and proceeds thercof;

CLARK.NV

—— £y All-of Trasor's rights-ss-a declarant, developer—or-otherwise, including——————
without lirnitation, all voting and other rights under all covenants, conditions, and restrictions

affecting the Premises, the Improvements, or the masier planned community of which the

Premises are a part, whether now existing or hereaflot arising;

6] All of Trustor's rights in all plns, specifications, plats, agresments,
assessments, reports, and surveys related to the Premises;

m All proceeds of any of the foregaing.
As used in this Cxhibit b the tams “Obligatdons,” “Note,” “Trust Estate,”

“Premises,” “lmprovements,” “Loan Agreement,” and “Personzl Properly” shall have the
roeanings set forth in the Deed of Trust w0 which this Exhibit B is attached.
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DEED OF TRIJST AND FIXTURE FILING
{Wrth Assignment of Rents and Security Agreement)

THIS DEED OF TRUST AND FIXTURE FILING (With Assignment of Rents and
Security Agreement} (as it may be amended and modified from time to time, the “Deed of
Trust™) is made as of February 28, 2015, by and among FORE STARS LTD., a Nevada limited
liability company, whese mailing address is 9755 W. Charleston Blvd.,, Las Vegas, Nevada
89117 (“Trustor™), Ticor Title of Nevada, lnc, a Nevada corporation, whose mailing address is
8379 W, Sunset Road, Suite 220, Las Vegas, Nevada 89113 (“Trustee™), and NLV LLC, a
WNevada limited liability company (“Beneficiary™), whose mailing address 1s 9101 Alta Drive
#107, Las Vegas, Nevada §9145.

TFOR GGCD AND VALUABLE CONSIDERATION, including the indebtedness herein
recited and the trust herein created, the receipt of which is hereby acknowledged, Trustor hereby
irrevocably grants, transfees, conveys and assigns to Trustee, IN TRUST, WITH POWER OF
SALE AND RIGHT OF ENTRY AND POSSESSION, for the benefit and scourity of
Beneficiary, under and subject to the terms and conditions hereinafter set forth in that certain real
property located in the County of Clark, State of Mevada, more particularly described in
Exhibit A attached hereto and ingorporated herein by this reference (the “Premises™);

TOGETHER WITH any and all buildings and other improvements now or herealier
crecled on the Premises, including, wilhoul limitalion, fixtures, attachments, appliances,
equipment, machinery, and other personal property attached to such buildings and cther
improvements {the “Improvements”), all of which shall be deemed and construed to be a part of
the real property;

TOGETHER WITH all rents, issues, profits, damages, rovalties, income mnd other
benefilts now or hereafter derived from the Premises and the Improvements (collectivety the
“Rents™), subject to the terms and provisions of Article IT of this Deed of Trust with respect to all
leases and subleases of the Premises or Improvements now or hereafter exisling or entered into,
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or portions thereof, granied by Trusior, and further subject to the right, power and authority
hereinafier given to Trustor to collect and apply such Rents;

TOGETHER WITH all interests, estates or other claims, both in law and in eguity, which
Trustor now has or may hereafier acquire in the Premises or the Improvements;

TOGETHER WITH all easements, rights-of-way and other rights now owned or hereafter
acquired by Truslor used in connection with the Premises or the Improvements or as a means of
access thereto {inchuding, without limitation, all rights pursvant to any trackage ggreement and
all rights 1o the nonexclusive use of common drive entrigs, and all tenements, hereditaments and
appurtenances thereof and thereto) and all water and water rights and shares of stock evidencing
the same;

TOGETHER WITH all rights of Trustor under any covenants, conditions, and restrictions
affecting the Premises, the Improvements, or the master planned community of which the
Premises and the Improvements are a part, whether now existing or hereafter arising, including,
without limitation, all voting rights, declarant’s rights, developer rights, developmental rights,
and similar rights arising under any such covenants, conditions, anrd restrictions {collectively, the
“CC&R's");

TGGETHER WITH all rights (but none of the obligations) of Trustor under any
agreements affccting the Premises, the Tmprovements, or the master planned community of
which the Premises and the Improvements arc a part, whether now existing or hereafler arising

{collectively, the “Other Agreements™),

TOGETHER WITH all feasehold estate, right, title and interest of Trustor in and to all
leases or subleases covering the Premises or the Improvements or any portion thereof now or
hereafler existing or entered into, and all right, 1itle and interest of Trustor therenader, including,
without limitation, all rights of Trustor against guarantors thereof, all cash or sccurity deposits,
advance rentals, and deposits or payments of similar nature (collectively, the “Leases”);

TOGETHER WITH all right, litle and interest now owned or hereafter acquired by
Trustor in and to any greater estate in the Premises or the Improvements;

TOGETHER WITH all right, title, and interest of Trustor in (i) the property and interests
in property described on Exhibit B attached hereto and incorporated herein by reference, (ii) all
other personal property noaw or bercafter owned by Trustor that is now or hereafter [ocated on or
used in connection with the Premises or the Improvements, (iii} all other rights and interests of
Truster now or hereafter held in personal property that is now or hereafter located on or used in
connection with the Premises or the improvements, (iv) all personal property and rights and
interests in personal property of similar type or kind hereafter acquired by Trustor, and (v) all
proceeds thereof (such perscnal property and proceeds are referred to herein collectively as the

“Personal Property™);

TOGETHER WITH all right, title and interest of Trustor, now owned or hereafier
acquired, in and to any land lying within the right-of-way of any street, open or proposed,
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adjoining the Premises, and any and al! sidewalks, alleys and strips end gores of land adjacent to
or used in connection with the Premises:

TOGETHER WITH all the estate, interest, right, title, other claim or demand, both in law
and in equity (including, without limitation, claims or demands with respect Lo the proceeds of
insurance in effect with respect therelo) that Trustor now has or may hereafler acquire in the
Premises, the Tmprovements, the Personal Property, or any other part of the Trust Estats (as
defined below), and any and all awards made for the taking by eminent domain, or by any
proceeding of purchase in licu thereof, of the whole or any parnt of the Trust Estate (including,
without limilstion, any awards resulting from a change of grade of streets and awards for
severance damages),

TOGETHER WITH all praceeds of the foregaing.

The Premises, the Improvements, the Rents, the Leases, the Personal Property, and the
entire estate, property, right, title and interest hereby convoyed to Trustes may hereafler be
collectively referred to as the “Trust Estare.”

FOR THE PURPOSE OF SECURING (in such order of priority as Beneficiary may
elect) the following (the *Obligations™):

(a) Apreement Among Members. Payment of indebtedness upon the occurrence of a
Default Event under the Agrecment Among Members, dated as of even date
herewith, between P.V.D. Nevada Family Limited Partnership, a Nevada limited
parinership ("PVD™), ¥.M.L. Nevada Family Limited Partmership, a Nevada
limited parinership (“YML™}, and Beneficiary (as amended, modificd, extended
and renewed from time to time, the “Agreement Among Members™), as evidenced
by that certain Promissory Note of even date herewith (as amended, modified,
exiended, and renewed from lime to lime, the “Note™), executed by PVD and
YML, as Maker (“Maker™), and payable to the Beneficiary, as Lender; and

(o} Other Oblipations Secured. Payment of all sums advanced by Beneficiary to
proteet ihe Trusi Estale or otherwise owing by Trustor to Beneficiary under this
Deed of Trust, witk interest thercon equal to the Default Rate (as defined in the
Bank Laoan Agreement referenced in the Apreement Ameng Members) (which
rate of interest is herginafter referred ta as the “Agreed Rate®).

This Deed of Trust, the Note, the Agreement Among Members, and any other deeds of trust,
mortgages, agreements, guaranties or other instruments given to evidence or further secure the
payment and performance of any or all of the Obligations, as the foregeing may be amended,
medified, extended, or renewed from time to time may hereinafter be collectively referred to as
the *“Loan Documents™, Capitalized terms as used in this Deed of Trust and not otherwise
defined are used with the meanings set forth in the Agreement Amang Members. Any term used
or defined in the Uniform Commercial Code of Nevada (Nevada Revised Statutes {“NRS®)
Chapiers 104 and ID4A, as ameaded from (ime to time (“Uniform Commercial Code of
Nevada™), and not defined in this Deed of Trust, has the meaning given to the term in the
Uniform Cemmerciai Code of Nevada, when used in this Deed of Trust. Notwithstanding
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anything to the contrary herein or in any other Loan Document, in no event shall this Deed of
Trust be deemed given to secure the abligations of Borrower, or any other “Indemnitos”
thergunder, arising under any enviroumental indemnity agreemenl made in respect of the
Premises, or the obligations of any “Guarantor” under any goaranty given in support of the
Obligations, or any other obligor under an instrument given to further secure the Obligations,
natwithstanding the fact that such indemnity, guaranty or instrument shail constitute Loan
Dacuments as herein defined.

This Deed of Trust is governed by NRS Scctions 106.300 to 106.400. This Deed of Trust shall
be valid and have priority over all subsequent liens and encumbrances, including statutory liens,
excepting solely iaxes and assessments levied on the Premises given priority by law.

TRUSTOR HEREBY COVENANTS AND AGREES A3 FOLLOWS:

ARTICLE ]
COVENANTS AND AGREEMENTS OF TRUSTOR

1.01 Payment and Performance of Secured Obligations. Trustor shall pay when dug
and/or perform each of the Obligations. Without limiting the application of NRS Chapter 1086,
funds disbursed that, in the reasonable cxercisc of Beneficiary’s judgment, are needed o
comnplete the Improvemenis or to protece Beneflciary's security are to be deemed obligatory
advances hereunder and will be added to the total indebiedness cvidenced by the Note and
secured by this Deed of Trust and this indebledness shall be increased accordingly.

.02 Maintenance. Repair, Alterations. Trustor shail keep the Trust Estate in good
condition and repair, Trustor shull nol remove, demaolish, or substantially alter any of the
Tmprovements, except with the prior written consent of Beneficiary. Trustor shall complere
promptly and in a good and workmanlike manner any Improvement that may be now or
hereafier constructed on the Premises and prompily restore in Iike manner any Improvements
that may be damaged or destroyed from any cause whatsoever and pay when due alf claims for
labor performed and materials furnished therefar. Trustor shall comply with all Requirements
(a5 delined below) and shall nol suffer to ocewr or exist any violation of any Reguirement.
Trustor shall nol commit or permil any waste or deterioration of the Trust Estate, and, to the
extent required by law, shall keep and maintain abutting grounds, sidewalks, roads, parking
and lendscape areas in good and neat order and repair. Trustor shall perform its obligations
under each Lease, the CTC&R’s and the Other Agreements. “Requirement” and
“Requirements”’ mean, respectively, each and all obligations and requirements now or hereaficr
in effect by which Trustor or the Trust Estatc are bound or which are otherwise applicable to
the Trust Estate, construction of any Improvements cn the Trast Estale, or operziion,
occupancy or use of the Trust Estate (including, without limitation, {i) such cbligations and
requirements imposed by common law or any law, stawle, ordinance, regulation, or rule
(federal, state, or local), and {ii) such obligations and requirements of, in, or in respect of (A)
any consent, authorization, license, permit, or approval relating to the Trust Estate, (B) any
condition, covenant, restriction, eascment, or right-of-way reservation applicable to the Trust
Estate, (C) any Lien or Encembrance, () any other agrecment, document, ar instrument 1o
which Trustar is a party or by which Trustar or the Trust Estate is hound or affected {including,
without limitation, the CC&R’s and the Other Agreements), and (E) any order, writ, judgment,
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injunction, decree, determination, or award of any arbilratot, other private adjudicator, eourt,
government, or governmental authority (federal, state, or Jecal) to which Trustor is a party or
by which Trustor or the Trust Estate is bound or affected),

1.03  Required Insurance. Trustor shall maintain rcasonable and customary amounts
of insurance.

1.04  Delivery of Policies, Payment of Premiums. Trustor shall camply with the
insurance requirements set forth in the Loan Agreement.

1.05  Casualties; Insurance Proceeds. Trustor shal! comply with the casuaity and
insurance proceeds requirements sct forth in the Agreement Among Members, if any.

1.06  Assipnment of Policies Upon Foreclosure. In the event of foreclosure of this
Deed of Trust as a mortgage, a sale under the power of sale, or any other transfer of title or
assignment of the Trust Estate in extinguishment, in whole or in part, of the Obligations, all
right, title and interest of Trustor in and to all policies of insurance perfaining to the Trust
Estate shall inure 1o the benefit of and pass to the snecessor in interest to Trusior or the
purchaser or grantee of the Trust Estate, to the extent such policies are assignable purspant to
the terms thereof.

1.07  Indemnification; Subrogation; Waiver of Offsct.

(a) If Beneficizry is made a party to any litigation concerning the Note, this
Deed of Trust, any of the Loan Documents, the Trust Estate or any part thereof or interest
thergin, or the occupancy of the Trust Estate by Trustor, then Trustor shall indemnify,
defend and hold Beneficiary harmless for, from and against att liability by reason of said
litigation, including reasonable attorneys’ fees and expenses incurred by Beneficiary as a
result of any such litigation, whether or not any such litigation is prosecuted to judgment,
Beneficiary may emplay an attorney or attormmeys to protect its rights hereunder, and in
the event of such employment following any Event of Default, Trustor shall pay
Beneficiary reasonable attorneys’ fees and expenses incurred by Beneficiary, whether or
not an action is actually commenced against Trustor by reason of its breach.

{(b)  Trustor waives any and all right to claim or recover against Beneficiary,
its successors and assigns, their directors, officers, employees, agents and represeniatives,
for loss of or damage to Trustor, the Trust Estate, Trustor’s property or the property of
others under Trustor’s controf from any cause insured against by Trustor or required to be
insured against by this Deed of Trusl.

©) All sums payable by Trustor pursuant to this Deed of Trust shall be paid
without notice (except for such notice as may be expressly required hereunder ar under
the other Loan Documents), demand, counterclaim, sewoff, deduciion or defense and
without abatement, suspension, deferment, diminution ar reduction, and the obligations
and ligbilities of Trustor hereunder shall in no way be released, discharged or othenwise
affectet (except as expressly provided herein) by reason of: (i) any damage to or
destruction of or any condemnation or similar taking of the Trust Estate or any part
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thereof; (i) any restriction or prevention of ar interference by any Person (as defined
below) with any use of the Trust Estate or any part thereaf: (iii) any titic defeet or
encumbrance Or any eviction from the Premises ot Ihe Improvements of any part thereof
by title paramount or otherwise; {iv) any bankrupicy, insolvency, reorganization,
composition, adjustment, dissolutien, liquidation or other jike proceeding relating to
Beneficiary, or any action taken with respeci to this Deed of Trust by any trustee or
receiver of Beneficiary, or by any court, in any such proceeding; (v) any claim that
Trastor has cr might have apainst Beneficiary; (vi) any default or failure on the part of
Beneficiary to perform or comply with any of the terms of the Loan Decuments or of any
other agreement with Trustor; or (vii) any other occurrence whatsoever, whether similar
or dissimilar to the forcgoing; whether or not Trustor shal! have notice or knowledge of
any of the farcgoing. Except as expressly provided herein, Trustor waives ali rights now
or hereafler conferred by statute or otherwise to any abatement, suspension, deferment,
diminution or reduction of any sum secured hereby and payable by Trustor. “Person™
means any natural person, any unincorporated association, any corporation, any
partnership, any joint venture, any trust, any other lcgal entity, or any governmental
authority (federal, state, local ar foreign).

I.08  Impositions. Trustor shall pay all Impositions (as such term is defined in the
Bank Loan Agrecment referenced in the Apreement Among Members) relating (o the Trust
Estate.

1.08  Utilities. Trustor shall pay when due all charges that are incurred by Trustor for

the benefit of the Trust Estale or thal may become a charge or lien against the Trust Estate for
pas, electricity, water, sewer, or other services furnished ta the Trust Estate.

110 Actions Affecting Trust Estate. Trustor shall appear in and contest any action

or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or
Trustee; and shall pay all cosis and expenses (including, without limitation, costs of evidence
of title, litigation, and altomeys’ fees) in any swch action or proceeding in which Beneficiary or
Trustee may appear,

[.I1  Actions By Trustee or Beneficiary. 1f Trustor fails to make any payment or to
do any act as and in the manner provided in any of the Loan Documents, Beneficiury andfor
Trustee, cach in [ts absolute and sole discretion, without obligation so to do, without releasing
Trustor from any cbligation, and with only such notice to or demand upon Trustor as may be
reasonable under the then existing cireumstances, but in no event exceeding ten {10) days prior
writicn notice, may make or do the same in such manner and to such extent as either may deem
necessary or appropriate. In connection therewith {without limiting their gencral powers,
whether conferred hzrein, in another Loan Document or by law), Beneficiary and Trusiee shall
have and are hereby given the right, but not the obligation, (2) to enter upon and take
passession of the Trust Estate; (b) 1o make additions, alterations, repairs and im provements o
the Trust Estatc that they or either of them may consider nacessary or appropriate to keep the
Trust Tstate in good condition and repair; (c) to appear and participate in any action or
proceeding affecting or which may affect the security hereof or the rights or powers of
Beneficiary or Trustee; {d) 1o pay. purchase, contest or compremise any Lien or Encumbrance
(as defined below) or alleged Lisn or Encumbrance whether superior or junior to this Deed of

6

5073408

ROR023870

25302

25279



Trust, and (g) in exercising such powers, to pay necessary expenses (including, without
limitation, expenses of empleyment cf counsel or other necessary or desirable consultants),
Trustor shall, immediately upon demand therefor by Beneficiary and Trustee or either of them,
pay to Beneficiary and Trusiee an amount equal to all respective costs and expenses incurred
by them in connection with the exercise by either Beneficiary or Trustee or both of the
foregoing rights (including, without limitation, costs of evidence of title, court costs,
appraisals, surveys and recoiver’s, trustee's and attorneys’ fees) together with interest thereon
from the date of such ¢xpenditures at the Agreed Rate.

112 Transfer of Trust Estate by Trustor. Truslor shall not allow any Transfer under
Section 3.6(b) of the Agreement Among Members to occur. Trustor agrees that, in the event of
any such Transfer without the prior written cansent of Beneficiary, in its sole and absolute
discretion, Beneficiary shall have the absolute right, without prior demand ¢r notice, 10 declare
all of the Obligations immediately due and payable. Consent to one Transfer shall not be
deemed to be a waiver of the right to require consent to future or successive Transfers. “Trustor
acknowledges that Beneficiary has no obligation to consent to any Transfer and that if
Beneficiary grants such consent, Beneficiary may impose such conditions as Beneliciary may
decm appropriate in Beneficiary’s sole and abselute discretion, including, without limitation,
the payment and perfonnance in full of &ll of the Obligations or the delivery ta Beneficiary of
all net sales proceeds from any Transfer fur application to the Obligalions.

1,13 Eminent Domain. Trustor shall comply with the eminent domain requirements
set forth in the Agreement Among Members, if any,

114 Additional Security. No cther security now existing, or hereafter taken, 1o
secure the obligations secured hereby shall be impaired or affected by the execution of this
Deed of Trusl. All securily for the Obligations {rom time tw time shall be taken, considered
and held as cumulative. Any taking of additional security, execution of partial reieases of the
securily, or any extension of Lhe time of payment of, or modification of other terms of any of
the Obligations shall not diminish the force, effect or lien of this Deed of Trust and shall not
affect or impair the liability of any makes, guarantor, surety or endorser for the paymeni or
performance of any of the Obligations. In the event Beneficiary at any time holds additional
security for any of the Obligations, it may enforce the sale thereof or otherwise realize upan the
same, at its option, either before, concurrenily with, or afier a sale or realization is made
hersunder.

1.15  Appointment of Successor Trustee. Beneficiary may, from time to time, by a
writlen instrument executed and acknowledged by Beneficiary, mailed to Trustor and recorded
in the county in which the Tmst Estate is [ocated and by otherwise complying with the
provisions of applicable law, substitute a successor or successors 10 any Trustee named herein
or acting hereunder, and such successor(s) shall, without conveyanee from the Trustce
predecessor, succeed to all title, estate, rights, powers and duties of such predecessor. Such
wrilien instrument, upon recordetion, shall be conclusive proef of proper substitution of such
substitute or successor Trustee, and no further documentation, including any corporate
resolution or other authorization shall be required 1o appoint a substitute or successor to any
Trustee named herein.
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1.16 [Inspections.  Beneficiary, and its agents, representatives officers, and
employees, are authorized 1o enter ar any reasonable time 2pon or in any pant of the Trust
Estate for the purpose of inspecting the same and for the purpose of performing any of the acts
Beneficiary is authorized to perform hereunder or under the terns of any of the Loan
Docuracnts, '

1.17  Ownership and Liens and Encumbrances. Trustor is, and as to any portion of
the Trust Estate acquired hereafler will upon such acquisilions be, and shall remain the owner
of the Trust Estate free and clear of any Liens and Encumbrances. Trustor shall not grant, shall
not suffer 10 exist, and shail pay and prompily discharge, al Trustor's cosl and expense, all
Licns and Encumbrances and any claims thereof upon the Trust Estate, or any part thereof or
interest thergin.  Trustor shall notify Beneficiary immediately in writing of any Lien or
Encumbrance or claim thereof. Trustor shall have the tight to contest in good faith the validity
of any involuntary Lien or Encumbrance, provided Trustor shall first deposit with Beneficiary
a bond or other security satisfactory to Beneficiary in such amount as Beneficiary shall
reasonably require, but not more than one hundred fifly percent (1350%) of the amount of the
claim, and provided further that if Trustor loses such contest, Trustor shal! thereafter diligently
proceed to cause such Lien or Encumbrance 1o be remaoved and discharged. If Trustor shall fail
to remove and discharge any Lien ¢r Encumbrance or claim thereef, then, in addition to any
other right or remedy of Beneficiary, Beneficiary may, after only such notice 1o Trustor as may
be reasonable under the then existing circumstances, but shall not be obligated to, discharge the
same, either by paying the amount claimed to be due, or by procuring the discharge of such
Lien or Encumbrance by depositing in a court a bond or the amount claimed or otherwise
giving security for such claim, or by procuring such discharge in such manner as is or may be
prescribed by law, Trustor shall, immediately upon demand therefor by Beneficiary, pay to
Beneficiary an amount equal to all costs and expenses incurred by Beneficiary in connection
with the exercise by Beneficiary of the foregoing right to discharge any Lien or Encumbrance
or claim thereof, together with interest thereon from the date of cach such expenditure at the
Agreed Rate.  Such costs and expenses shall be secured by this Dreed of Trust. “Lien or
Encumbrance” and *Licns and Encombrances™ mean, respectively, each and all of the
following in respect of the Trust Estate: leases, other rights to accupy or use, marigages, deeds
of trust, pledpes, security agreements, assignments, assignments as security, conditional sales,
title retention arrangements or agreements, conditions, covenants, and restrictions, and other
charges, liens, encumbrances, of adverse inlerests, whether voluntarily or involuntarily created
and regardless of whether prior or subordinate to any estate, ripht, title, or interest granted to
Trustee or Beneficiary in this Deed of Trust, excluding from the foregoing the Permitted
Exceptions.

1.18 Trustee’s Powers. At any time, or fram time to time, witheut liability therefor
and without notice, upon written request of Beneficiary and presentation of this Deed of Trust
and without affecting the personal ligbility of any person for payment of the Obligations or the
effect of this Deed of Trust upon the remainder of said Trusi Estate, Truslee may (a) reconvey
any part of said Trust Estate, {b} ¢onsent in writing to the making of any map or plat thereof,
(c) join in granting any easement thereon, or {d) join in any sxtension agreement or any
agrcement subordinaring the lien or charge hereof,
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1.19  Beneficiary’s Powers. Without affecting the liability of any Person lizhle for
the payment of the Obligations herein mentioned, and without affecting the lign or ¢harge of
this Deed of Trust upon any portion of the Trust Estate not then or theretofore released as
security for the Obligations, Beneficiary may, from time (o time and without notice (z) release
any person sa liable, (b) extend the Obligations, (c) grant other indulgences, (d) release or
reconvey, or eausc to be released or reconveyed, at any time at Beneficiary’s option any parcel,
portion or all of the Trust Eslate, (¢) take or release any other or additional security or any
guaranty for any Cbligation herein mentioned, or (f} make compositions or other arrangements
with debtors in relation thereto.

1,20 Trade Names. At the request of Bencficiary from time to time, Trustor shall
execute a certificate in form satisfactory to Beneficiary listing the trade names or fictitious
business names under which Trustor intends (o operate the Trust Estate or aity business located
therzon and representing and warranting that Trustor does business under no other trade names
or fictitious business names with respect 10 the Trust Estate.  Trustor shall immediately notify
Beneficiary in writing of any change in said trade names or fictitious business names, and will,
upon request of Beneficiary, authorize any additienal finzncing statements and execute any
certificates necessary to reflect the change in trade names or fictitions business names.

ARTICLE N
ASSIGNMENT OF RENTS

2.01  Assignment of Rents, Trustor hereby absolutely and irrovocably assigns and
transfers to Reneficiary all the Rents of the Trust Fetate, and hereby gives to and confers upon
Beneficiary the right, power and authority to collcet the Rents.  Trustor irrevocably appoints
Beneficiary iis true and lawful aomey-in-fact, at the option of Beneficiary at any time and
from time 10 (ime, to demand, receive and enforce payment, to give ree¢ipts, releases and
satisfactions, and to sue, in the name of Trustor or Beneficiary, for zll Rents and apply the
same to the payment of the Obligations in such order as Beneficiary shall determine, Trustor
hereby authorizes and directs the lessees, tenants and occupants to make all payments under the
Leases directly to Beneficiary upon written demand by Beneficiary, withoat further consent of
Trustor; provided, however, that Trustor shall have the right to collect such Rents {but not
more than one {1) month in advance unless the written approval of Beneficiary is first
ohtained), and to retain and enjoy same, so long as an Event ef Default shall not have occurred
hereunder or under the other Loan Documents. The assignment af the Rents of the Trust Estate
in this Article II is intended to be an absolute assignment from Truslor to Beneficiary and not
tnerely the passing of a security interest.

2.02  Collection Upon an Event of Default. Upon the occurrcnce of an Event of
Default, Beneficiary may, at any time without notice, either in persan, by agent or by a receiver
appointed by a court, and without regard to the adequacy of any security for the Ohligations,
enter upon and take possession of the Trust Estate, or any part thereof, and, with or without
such entry or taking possession, in its own name suc for or otherwise collect the Rents
(tnctuding, without limitation, those past due and unpaid) and apply the same, less costs and
expenses of cperation and collection (ineluding, without limitation, attorneys’ fees) upon
payment of the Obligations in such order as Benefigiary may determine. The collection of
such Rents, or the entering upon and taking possession of the Trust Estate, or the zpplication of
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the Rents as aforesaid, shall not cure or waive any default or notice of default hereunder or
invalidate any act done in response to such default or pursuant to such notice of default,
Trustor also hereby authorizes Beneficiary upon such eniry, at its option, to take over and
assume the manapement, operation and maintenance of the Trust Estate and to perform all acts
Beneficigry in its sole discretion deems necessary and proper and to expend such sums out of
Rents 2s may be needed in connection therewith, in the same manner and to the same extent as
Trustor theretofore could do (including, without limiiation, the right to enter into new leases,
collectively, the "Leases,” to cancel, surrender, ailer or amend the terms of, and/or renew
existing leases and/or 10 make concessions to tenants). Trusier hereby relcases all claims of
any kind or nature against Beneflciary arising out of such management, operation and
maintenance, cxcepting the liability of Bencficiary to account as hereinafter set forth.

2.03  Application of Rents. Upon such entry, Beneficiary shall, after payment of ali
property charges and expenses (including, without limitation, reasonable compensation to such
managing agent as it may select and employ) and after the accumulation of a reserve to meet
requisite amounts, credit the net amount af the Rents received by it to the Obligations, but the
manner of the application of such net income and which items shall be credited shall be
determined in the sole discretion of Beneficiary. Beneficiary shall not be accountable for more
monics than it actually receives from the Trust Estale; nor shal! it be liable for failure to collect
Rents. Beneficiary shall make reasonable efforis 1o collect Rents, reserving, however, within
its own absolute and sole discretion, the ripht to determine the method of collection and the
extent te which enforcement of collection of Rents shall be prosecuted and Beneficiary’s
judgment shall be deemed conclusive and reasonable.

2.04 Mortgagee in Possession. Tl is not the intentiorn of the parties hereto that an
entry by Beneficiary upon the Premises under the terms of this instrument shall make
Beneficiary 2 party in possession in contemplation of the law, except at the option of
Beneficiary.

2.05  Indemnity, Trustor hereby agrees to indemnify and hold harmless Beneficiary
for, from and against any and all losses, liabilities, obligations, claims, demands, damages,
penalties, judgments, costs, and expenses, including legal fees and expenses, howsogver and by
whomseever asserted, arising out of or in any way connected with this assignment; and all such
losses, liabilities, obligations, claims, demands, damages, penalties, judgments, costs and
expenses shall be deemed added to the indebtedness secured hereby and shall be setured by
any and all olber instruments securing said indebtedness.

2.06 No Obligation to Perform. WNothing comtained hergin shall operate or be
construed to oblipate Bencficiary to perform any obligations of Trustor under any Lease
{including, without limitation, any obligation arising out of any covenant of quiet enjoyment
thergin contained in the event the lessee under any such Lease shall have been joined as a pany
defendant in any action to foreclose and the estate of such lessee shall have been thereby
terminated). Prior 1o acnual entry into and taking possession of the Premises by Beneficiary,
this assignment shall not operats to place upon Bereficiary any responsibility for the operation,
control, care, management or repair of the Trust Estate or any portion thereof, and the
execution of lhis assignment by Trustor shall constitmte coaclusive cvidence that alt
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responsibility for the operation, control, care, management and repair of the Trust Estate is and
shal! be that of Trustor, prior to such actual entry end teking of possession,

2.07 Uniform Assignment of Rents Act. The assignment of rerts pursuant 1o this
Anicle 1T is subject to the Uniform Assignmenti of Rents Act (the “Rents Act™) codified as
NRS Chapter 107A, as amended or recodified from fime to time, and in the cvent of any
vonflict or inconsistency between the provisions of this Article 11 and the provisions of the
Rents Act, the provisions ol the Rents Act shall contral.

ARTICLE I
SECURITY AGREEMENT

101  Creation of Security Interest. Trustor hereby grants 1o Beneficiary, a sccurity
interest in and to alf the Persanal Property.

3.02 Representations, Warranties and Covenants of Trustor. Trustor hereby
represents, warrants and covenants (which representalions, warrantics and covenants shall
survive creation of any indebtedness of Trustar to Beneficiary and any extension of credit
thercunder) as follows:

fa) The Personal Property is not used or bought for persomal, fumily or
houschald purposes.

(b  The tangible portion of the Personal Property will be kept on ot at the
Premises or Impravements and Truster will not, withoul the prior written cansent of
Beneficiary, remove the Personal Property or any portion thereof therefrom except such
portions or items of Personal Property which are consumed or worn out in ordinary
usage, all of which shall be promptly replaced by Trustor with similar ilemy of grealer
value.

() At the request of Bereficiary, Trustor will authorize Neneficiary 10 file
one or tmore financing statements and fixture filings pursuant to the Uniform Commercial
Code ol Nevada, in form satisfactory ta Beneficiary and will pay the cost of recording
and filing the same in all public offices wherever recording or filing s deemed by
Beneficiary to be necessary or desirable.

[GH Trustor's principal place of business is set forth above. Trustor does not
do business under zny trade name except as previously disclosed in writing o
Beneficiary. Trustor will immediately notify Beneficiary in writing of any change in its
place of business or the adoption or change of any organizational name, trade name or
fictitious business name, and will upon request of Beneficiary, authorize any additional
financing statements or exceate any other certificates necessary to reflect the adoption or
change in trade name or fictitions business name. Truster wil] alsa promptly natify
Beneficiary {1) of any change of Trustor’s organizational identification number, or (i) if
Trustor does not now have an organizational identification number and laler abtains one,
of such orggnizational identification number.
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(c} Trustor shall immediately notify Beneficiary of any claim against the
Personal Property adverse 1o the interest of Beneficiary therein,

3.03  Use of Personal Property by Trustor. Untii ke occurrence of an Cvent of
Dcfault hereunder or under any other Loan Document, Trustor may have possession of the

Personal Property and use it in any lawful manner pot inconsisient with this Deed of Trust and
not inconsistent with any policy of insurance thereon.

3,04 Remedies Upon an Event of Default.

(&) In addition to the remedies provided in Seetion 4.02 hercof, upon the
cccurrence of an Event of Default hereunder, Beneficiary may, at its option, do any one
or more of the following:

0] Either personally, or by means of a court appointed receiver, take
possession of all or any of the Personal Property and exclude therefrom Trustor
and all others ¢laiming under Trustor, and thereafter hold, store, use, operate,
maneage, maintain and control, make repairs, replacements, alterations, additions
and improvements to and exercise all rights and powers of Truslor with respect to
the Personal Property or any part thereof, In the event Beneficiary demands, or
attempts to take possession of the Personal Property in lhe exercise of any rights
under this Deed of Trust, Trustor agrees to promptly turmm over and deliver
possession thereof to Beneficiary;

(i)  Without natice to or demand upon Trustor, make such payments
and do such acts as Beneficiary may deem necessary (o protect its security interest
in the Personal Property (including, without limitatign, paying, purchasing,
contesting or compromising any Lisn or Encumbrance, whether supetior or
inferior to such security interest} and in exercising any such powers or authority
Lo pay all expenses (including, without limitation, litigation costs and reasonable
attarmey’s fees) incurmed in connection Lherewith;

(iii) Require Trustor from time o time to assemble the Personal
Property, or any portion thereof, at & place designated by Rencficlary and
reasonably convenient to both parties, and deliver promptly such Personal
Property to Beneficiary, or an ageni or representative designated by Beneficiary,
Bencficiary, and its agents and representatives, shall have the right to enter upon
any or all of Trustor’s premises and property (0 ¢xercise Beneliciary’s rights
hereunder;

{iv)  Realize upon the Personal Property or any part thereof as herein
provided or in any manner permitted by law and exercise any and all of the other
rights and remedies conferred upon Beneficiary by this Deed of Trust, any other
Loan Document, or by law, either concurrently or in such order as Beneficiary
may determine;
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(¥} Sell or cavse w be sold in such order as Beneficiary may
determing, as a whole or in such parcels as Beneficiary may determine, the
Personal Property and the remainder of the Trust Estate,

(vi)  Sell, lease, or otherwise dispose of the Personal Property at public
sale, upon terms and in such manner as Beneficiary may determine, Beneficiary
may be a purchaser at any sale; and

(vily Exercise any remedies of a secured party under the Uniform
Commercial Code of Nevada or any other applicable law,

{b) Unless the Personal Property is perishable or threalens to decline spocdily
in value or is of a type customarily sold an a recognized market, Beneficiary shall pive
Trustor at least five (5) days’ prior written notice of the time and place of any public sale
of the Personal Property or cther intended disposition thereof to be made. Such notice
may be mailed 1o Trustor at the address set forth in Section 5.05, If Beneficiary fails to
comply with this Section 3.04(b) in any respect, its liability for such fzilure shall be
limited to the liability (if any) impesed on it as a matter of taw under the Uniform
Commercial Code of Nevada.

{¢}  The proceeds of any sale under Secction 3.04(a)(iv) shall be applied as
follows:

{i To the repayment of the reasonable costs and expenses of taking,
holding, and preparing for the sale and the selling of the Personal Property
{including, without limitation, costs of litigation and attarneys’ fees) and the
discharge of all Impositions, Liens and Encumbrances, and claims thereof, if any,
on the Personal Property prior to the security interest granted herein (except any
Impositiens or Liens and Encumbrances subject to which such sale shall have
been made);

(i) Te the payment of the Obligations in such order as Beneficiary
shall determine; and

(iiiy  The surplns, if any, shall be paid to the Trustor or to whomsoever
may be lawfully entitled to receive the same, or as a court of competent
jurisdiction may direct.

Beneficiary shall have the right o enforce one or more remedies hereunder, successively
or concurrently, and such action shall not operate to estop or prevent Beneficiary from
pursuing any further remedy that it may have. Any repossession or retaking or sale of the
Personal Property pursuznt 1o the terms hereof shzll not operate to release Trustor until
full payment of any deficiency has been made in cash.

{d) Beneficiary may comply with any applicable state or federal Jaw or
regulatory requirements in connection with a disposition of the Personal Property and
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such compliance will not be considered to affect adversely the commercial
reasonableness of any sale of the Personal Property.

(e) Bencficiary may sell the Personal Property without giving any warrantics
as to such property, and may specifically disclaim any waranties of ftide,
merchantability, fitness for a particular purpose or the Tike, and this procedure will not be
considered to adversely affect the commercial reasonableness of any sale of the Personal

Property.

(N Trustor acknowledges that a private sale of the Perconal Property may
result in less proceeds than a public sale,

{g}  Trustor acknowledges that the Personal Properly may be sold at a loss to
Trustor and that, in such event, Beneficiary shall have ne liability or responsibility to
Trustor for such loss.

3.05  Security Agreement. This Deed of Trust constitutes and shall be deemed o be a
“security agreement” for all purposes of the Uniform Commercial Code of Nevada and
Beneficiary shall be entitled to all the rights and remedies of a “secured party” under such
Uniform Commercial Code of Nevada.

3.06 Fixture Filing, Upen its recording in the real property records, this Deed of
Trust shall be effective as a financing statement filed as & fixture filing. This Deed of Trust
shall also be effective as 2 financing statement covering as extracted collateral (including oil
and gas), accounts and general intangibles under the Uniform Commercial Code of Nevada and
the Uniform Commerctal Code as in effect from time to time in any other state where the
Property is situated. in addition, a carbon, photographic or other reproduced copy of this Deed
of Trust and/ar any financing statement relating hereto shall be sufficient for filing andior
recording as a financing statement, The filing of any other firancing statement relating to any
personal property, rights or interests described herein shall not be construed to diminish any
right or priority hereunder.

3.07  Authorization to File Financing Statements: Power of Attorney. Trustor hereby
authorizes Beneficiary at any time and from time 1o time to fiic any initial financing
statements, amendments thereto, and continuation statements with or without signature of
Trustor as authorized by applicable iaw, as applicable 1o the Trust Estate. For purposes of such
filing, Trustor agrees to fumish any information requested by Beneficiary promptly upon
request by Beneficiary, Trustor also ratifies its authorization for Beneficiary to have filed any
like initial financing statcmets, amendments thereto, or continuation statements if filed prior
to the date of this Deed of Trust. Trustor hereby irrevocably constitutes and appoints
Rencficiary and any officer or agent of Benefictary, with full power of substitution, as its true
and lawful attorneys-in-fact with full irrevocable power and authority in the place and stead of
Trustor or in Trustor’s own name to execulc in Trustor's name any such documenis and to
otherwise carty out the purposcs of this Section 3.07, to the extent that Trustor’s authorization
abuve is oot sulficient. To the extent permitted by law, Trustor hereby ratifies and affiems ell
acts szid attorneys-in-fact shatl lawfully do, have done in the past, or caused to be done in the
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future by virtue hereof. This power of attorney is a power coupled with an interest and shall be
irrevocable.

ARTICLE IV
REMEDIES UPON DEFAULT

4,00  Ewvents of Default. Each of the following shall constitute an event of default
{(*Ewvent of Default”):

{a} The occurrence of any Default Event, as such term is defined in the
Agreement Among Members.

() The eecurrgnce of any Transfer under Section 3.6(5) of the Agreement
Among Members, unless prior to such Transfer the Beneficiary has delivered to Trustor
ity wrillen consent Lo such Transfer.

(3] If Trustor or any other “borrower” (as that term is defined in NRS Section
106.310, as amended or recodified from time to time) who may send a notice pursuant to
NRS Section |06.380(1}, as amended or recodified from time to time, with respect to this
Deed of Trust; {i) delivers, sends by mail or otherwise gives, ar purports to deliver, send
by mail or otherwise give to Beneficiary: {A} any notice of an election to terminate the
operation of this Deed of Trust as security for any Obligation, including, without
limitation, any obligation to repey any “future advance” {as defined in NRS Section
106,320, as amended or recodified from time to lime) of “principal™ (as defined in NRS
Section 106.345, as amended or recadified from time to time), or (B) any other notice
pursuant to NRS Section 106.380(3), as amended or reccdified from time to time, (ii)
recerds a slatement pursuant (o NRS Section 106.38((3), as amended or recodified from
time to time, or (iif} causes this Deed of Trust, any Obligation, or Beneficiary to be
subject to NRS Sections 106.380(2), 106.380(3) or 106.400, as amended or recodified
from time o time.

4.02  Acceleration Upon Default; Additional Remedies. Upon the occurrence of an
Event of Default, Beneficiary may, at ils option, declare all or any part of the Obligations
immodiately due and payable without any presentment, demand, protest or notice of any kind.
Beneficiary may, in addition lo the exercise of any or all of the remedies specified in Section

3.04:

(a) Either in person or by agent, with or without bringing any action or
praceeding, or by a receiver appointed by a court and withont regard to the adequacy of
its security, enler upan and take possession of the Trust Eslate, or any part thereaf, in its
own namte or in the name of Trustee, and do any acts that it deemns necessary ot desirable
to preserve the value, marketability or rentability of the Trust Estate, or any part thereofl
or interest therein, increage the income therefrom or pratect the security hereof and, with
or without taking possession of the Trust Estate, sue for or otherwise collect the Rents, or
any part thereof, including, without limitation, those past due and unpaid, and apply the
same, less costs and expenses of operation and eollection (including, without limitation,
attorneys® fees) upon the Obligations, all in such order as Beneficiary may determine.
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The entering upon and 1zking possession of the Trust Estale, the collection of such Rents
and the application thereof as aforesaid, shall not cure or waive any default or notice of
default hereunder or invalidate any act done in response 1o such default or pursuanl to
such notice of defavlt and, nowwithstanding the continuance in possession of all or any
portion of the Trust Estate or the collection, receipt and applicatien of Rents, Trustee or
Beneficiary shall be entitled to exercise every sight provided for in any of the Loan
Documents or by law upon cccorrence of any Event of Default, including, without
limitation, the right to cxercise the power of sale;

()  Commenge an action to foreclose the lien of this Deed of Trust as a
maortgage, appoint a receiver, or specifically enforce any of the covenants hereof;

{c} Exercise of the power of sale herein contained and deliver to Trustee a
written staterment of breach, notice of default and election to cause Trustor’s inlerest in
the Trust Esiate 1o be sold; or

{d) Exercise all ather rights and remedies provided hereim, in any Loan
Document or other document or agreement now or hereafier securing or guarantying all
or any partion of the Obligations, or by law.

4.03  Exercise of Power of Sale. Should Bencficiary elect 1o foreclose by cxercise of
the power of sale herein contained, Beneficiary shell notify Trustee and shall deposit with
Trustee this Deed of Trust and the Note and such receipts and evidence of expenditures made
and secured hereby as Trustee may require. To the extent the obligation sceurcd hereby ariscs
from 2 commitment of Beneficiary to make future advances either to Trustor or a third party or
extend credil subsequent to the recordation of a notice of default hereunder, the sums secured
hereby shall also include the amount of such commitment to make future advances or extend
credit, and subject to aceeeration as provided in the previous paragraph. The Trustee shall pay
such amount at such time as it pays atl other sums secured hereby and the Beneficiary shall
hold same as additional collateral for the obligation secured hereby, at such interest as is
available to Benecficiary's customers in an insured deposit account with ne restrictions on
withdrawal.

(a) Upon receipt of such notice from Beneficiary, Truslee shall cause (o be
recorded, rmailed or defivered 1o Trustor such notiee of default and election o sell as is
then requircd by law and by this Deed of Trust. Trustee shall, without demand on
Trustor, after lapse of such time as may then he required by law and after recordation of
such notice of default and after notice of sale has been given as required by law, sell the
Trust Estate al time and place of sale, in the County in which the Premises is located,
fixed by it in such notice of sale, either as @ whole, or in separate lots or parcels, and in
such order as it may determine, at public auction, to the highest bidder for cash in lawfu!
money of the United States payakle at the time of sale, If the Premises consists of more
than one lot or parcel, the lots or pareels may be sold separately, together or in any
cambination, and in such order as Beneficiary determines, at the scle discretion of the
Beneflelary. Trustor waives the right to divest the order in which the Premises may be
sald when it consists of more than one [0t or parcgl. Truslee shall deliver to such
purchaser or purchasers thereof its good and sufficient deed or deeds canveying the
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property so sald, but without any covenant or warranty, express ot implied. The recitals
in such deed of any matters or facts shall be cunclusive proaf of the truthfulness thereaf.
Any person, including without fimijtation Trustor or Beneficiary, may purchase at such
sale and Trustor hereby covenants to warrant and defend the title of such purchaser or
purchasers. If allowed by law, Beneficiary, if it is the purchaser, may tum in the Note at
the amount owing thereon toward payment of the purchase price (or for endorsement of
the purchase price as a payment on the Note [f the amount owing thereon exceeds the
purchase price). Trustor hereby expressly waives any right of redemption afier sale thal
Trustor may have at the time of sal¢ or that may apply (o the sale.

€3] After deducting all costs, fees and expenses of Trustee and of this Trust,
including cost of evidence of 1itle in connection with sale, Trustee shall apply the
procesds of sale to payment of: all sums expended under the terms herecf, not then
repaid, with accrued interest at the amount allowed by law in effect at the daie hereof; all
other sums then secured hereby; and the remainder, if any, to the person or persons
legally entitled thereto.

(ch Subject to NRS 107,080, Trustce may postpone sale of all or any portion
of the Trust Estate hy public annourcement at such time and place of sale, and from time
to time thereafier may postpone such sale by public announcement at the time fixed by
the preceding postponement or by subsequently noticed sale, and withoui further notice
meke such szle at the time fixed by the last postponement, or Trustce may, in its
discretion, give a new notice of sale. Beneficiary may rescind any such notice of default
at any time before Trusiee's sale by executing a notice of rescission and recording the
same. The recordation of such notice shall corstitute a cancellation of any prior
declaration of defauli and demand for salc and of any acceleration of maturity of the
Indebtedness affccted by any prior declaration ar natice of default. The exercise by
Reneficiary of the right of rescission shall not constitute a waiver of any default and
demand for sale. or notices of default and of election Lo cause lhe Premises to be sold, nor
otherwise affect the Nole or this Deed of Trust, or any of the rights, abligations or
remedies of Beneticiary or Trustee hereunder.

(d) To the extent that such rights may then be lawfully waived, Trustor hereby
covenants that it will not al any time insist upon or ptead or in any manner whalever
claim or take any benefit or advantage of: (i) any stay or extensicn or moraiorium law
now or at any time hereafier in force; (i} any law now or hereinafter in force providing
far the valuation or appraisement of the Trust Estate or any part thercof prior 10 any sales
thereof to be made pursuant to any provisions hereir: contained or pursuant o the decrec,
judgment, or order of any court of competent jurisdiction; and (ifi) any law now or at any
time hereafier made or enacted granting a right to redeem the Trust Estate sa sald or any
part thereof. To the extent permitted by law, Trustor expressly waives for itsell aad on
hehalf of cach and every person acquiring any interest in or title to the Trust Estate or any
part thereof, subsequent to the date of this Deed of Trust, all benefit and advantage of any
such law or laws and covenants that it will not invoke or utilize and such law or laws or
otherwise hinder, dclay, or impede the execution of any power herein granted and
delegated to Beneficiary, but will suffer and permit the execution of every such power as
though no such law or laws have been made or enacted.
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4.04 Personzl Property. Tt is the express understanding and intent of the parties that
as to any personal property interests subject to Chapter 9 of the Uniform Commercial Code of
Nevada, Beneficiary, upon an Event of Default, may proceed under such Uniform Commercial
Code of Nevada or may proceed as to both real and personal properly interests in secordance
with the provisions of this Deed of Trust and its rights and remedfes in respect to real property,
as specifically permitted under NRS Section 1059604, and treat both real and personal
property interests as one parcch or package of security.

405  Appointment of Receiver. linon the pccurrence of an FEvent of Default,
Beneficiary, as a matter of right and without notice to Trustor or any one claiming under
Trustor, and without regard to the then value of the Trust Estate or the interest of Trustor
therein, shall have the right to apply 10 any court havicg jurisdiction to appeint & receiver or
receivers of the Trust Estate, and Trustor hereby frrevocably consents to such appointment and
waives nolice ol any applicaiion therefor. Any such recelver or receivers shall have all the
usual pawers znd duties of receivers in like or similar cases and all the powers and duties of
Beneficiary in case of enfry as provided herein and shall continue as such and excrcise all such
powers until the later of the daie of confirmation of sale of the Trust Estate or the date.of
expiration of any redemption period untess such receivership is soomer terminated. Without
limiting the generality of above, the receiver shall have the power to (i} cnter on and take
immediale possession of the Premises; (i) protect and preserve the Trust Estate; (i) operate
the Premises prior to and during any fareclosure praceedings; (iv) collect the Rents and apply
the proceeds, uver and above Lhe costs of the receivership, to the indebtedness secured bereby;
(v} in its own name or in the name of Trustor sue for or otherwise collect any and all Rents,
including those that are past due; (vi) enter into, enforce, modify or canccl leases on such terms
and conditions as Beneficiary may consider proper; {vii) obtain and evict tenants; (viii) fix or
modify Rents; {ix) complele any unfinished corstruction and contract for end make repairs and
zlterations; (x) perform sucn acts of cultivation or irrigation as neeessary to consetrve the value
of the Premises; (xi) advance funds to keep current any licns, if any, taxes and assessments
encumbering the Premises which are sentor to any lien arising under this Deed of Trust; (xii)
apply, ubtain and pay any reasonable fees for any lawful license, permit or other governmental
approval relating to the Premises or the aperation thereof; (Xiii} take possession and control of
zll the records, correspondence, insurance policies, books and accoums of Trustor and the
Trust Estate; (xiv)y open all mail and other correspondence received in connection with the
Premises whether addressed to Trustor or otherwise; (xv) access all office equipment used by
Truster in conngction with the development, conslruction, improvement, leasing, sales,
marketing and/or conveyance of the Premises, including all computer equipment, all sofiware
programs and passwords, and any ather information, data, equipment or items necessary for the
operation of Trustor’s business with respect (o the Premises, whether in the possession and
control of Trustor or its agents, servants or employees; (xvi) hire, employ, pay and terminate
servanls, apents, employces, elerks and aceountanls, purchase malerials, supplies adverising
and other services at ordinary and usual rates and prices; (xvii) market, sell and/or convey the
Premises, incloding the right and power to execute and deliver any and all necessary
documents to consummate any sale of the Premises including, but not limited to, any contragls,
deeds and, if the Premises is sold with the Loan in place to a purty assuming the Loan on terms
satisfactory to Beneficiary, Loan assumption and modification documents; and (xviii} engage
otte ar more third parties or affiliates 1o act as broker in marketing or selling the Premises with

18
258734703

ROR023882

25314

25291



the casts of such broker(s) being paid on 2 commercially reasonable lcasing commission basis
as may be approved by the sole discretion of Beneficiary. Any proposed szle of the Premises
in connection with (xvii) and {xviil) above which would provide to Beneficiary less than the
full amount of the indebtedness owed by Trustor shall be subject 1o Beneficiary’s prior written
approval in s sole and absolule discretion.

406 Remedics Not Exclusive. Trustes and Beneficiary, and each of them, shall be
entitled to enforce payment and performance of any and all of the Obligations and to exercise
all rights and pawers under the Loan Decuments and under the Taw now or hereafter in effect,
notwithstanding soma or all of the Obligations may now or hereafter be otherwise secured or
guaranteed, Neither the acceptance of this Deed of Trust nor its enforcement, whether by court
action or pursaant to the power of sale or other rights hergin contained, shall prejudice or in
any manner affect Trustee’s or Beneficiary’s right to realize upon or enforce any other security
ar guaranty now or hereafter held by Trustee or Beneficiary, il being agreed that Trustee and
Bencficiary, and each of them shall be entitled 10 enforce this Deed of Trust and any other
security or any puaranty now ur hereafler held by Beneliciary or Truslee in such order and
manner as they or cither of them may in their absolute discretion determine. No remedy hercin
conferred upeon or reserved to Trustee or Beneficiary is intended to be exclusive of any other
remedy herein or by law provided or permined, but each shall be cumutative and shall be in
addition to every other remedy given hereunder or now or hereafter existing under the law.,
Every power or remedy given by any of the Loan Documents or by law to Trustee or
Beneficiary or to which either of them may be otherwise entitled, may be exercised,
concurrently or independently, from time to time and as often as may be deemed expedient by
Trustee or Beneficiary and, to the extent permitted by law, either of them may pursug
inconsistent remedies.

4.07  Request for Notice, Trustor herehy requests a copy of any notice of default and
thal any notice of sale hercunder be mailed to it at the address sct forth in Section 5.05.

4.08  Acceptance of Sums After Default, The aceeptance by Beneficiary of any sum
in payment, or part payment, of thc Obligations, after the same Is due or after the giving of any
notice of default, or the giving or recording of any notice of breach, or after giving of any
netice of sale, shali not constitule a waiver of the right to require prompt payment, when due,
of all other sums so secured, nor shall such aceeptance cure or walve any remaining Event of
Delault, exceptas olherwise provided by applicable law, or invalidate any sale held pursuant to
such notice for any such remaining Event of Default, or prejudice any of the rights of
Beneficiary under this Deed of Trusl. Notwithstanding anything 1o the contrary contained in
this Deed of Trust or in any other agreement securing the Note and without limiling the
generality of this Section 4.08, in the casc of any Event of Default, Beneficiary may accept
payments or performance of any obligations due hercunder without thersby waiving the
exisience of such Event of Default if the payment or performance is not sufficient to
completely cure such Event of Default.
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ARTICLEY
MISCELLANEOQUS

5.01 Change. Discharge. Termination, or Waiver. Na prevision of this Deed of Trust
may be changed, discharged, terminated, or waived except in @ writing signed by the party

apainst whom enforcement of the change, discharge, termination, or waiver is sought. No
failure an the part of Beneficiary to exercise and no delay by Beneficiary in exercising any
right or remedy under the Loan Documents or under ine law shall operate as a waiver thereof.

5,02  Trustor Waiver of Rights. Trustor waives, to the extent permitted by law, (3)
the bencfit of all laws new existing or that may hereafter bz enacted providing for any
appraisement befare sale of any portion of the Trust Estate, and (b) all rights of redemption,
valuation, appraisement, siay of execution, notice of clection to mature or declare due the
Obligations and marshating in the event of loreclosure of the liens hereby created, and (o) all
rights and remedies that Trustor may have or be able to assert by reason of the laws of the State
of Nevada pertaining to the rights and remedies of sureties,

5.03 Statements by Trustor. Trustor shall, within ten (10) days afier wrirtcn notice
thereof from Beneficiary, deliver 1o Beneficiary a written statement stating the unpaid principal
of and interest on the Nole and any other amounts secured by this Deed of Trust and slating
whether any offset or defense exists against such principal and interest or such other amounts.

504 Reconveyance by Trustee, Upon written request of Beneficiary stating that all
Oblipations have been salisfied in full, and upen surrender of this Deed of Trust and the Nate
to Trustee for cancellation and retention and upon payment by Trustor of Trustee’s fees,
Trustee shall recanvey 1o Trustor, or to the persan or persons legally entitled thereto, without
warranty, any portion of the Trust Estate then held hereunder. The recitals in such
reconveyance of any matters or facts shall be conclusive proof of the truthfulness thereof. The
gramice in any reconveyance may be described as “the person or persons legally entitled
thereto.”

5.05 Notices. All notices, requests and other communications to any party hereunder
shall be in writing (including ¢lcctronic transmission, facsimile transrission or similar writing)
and shall be given to such party at its address or facsimile number set forth on the signature
pages hereof. Each such notice, request or other communication shall be effective {i) if given
by facsimile transmission, when transmirted to the facsimile number specified in this Scction
and confirmation of receipt is received, {ii) if given by mail, three (3) days afier such
commurication is depesited in the mails with first class postage prepaid, addressed as
aforesaid, (iii) if given by reputable ovemnight delivery service, when delivered, or (iv) if given
by any other means, when delivered (or, in the case of electronic transmission, received) at the
addrass specified below.

To Bencficiary: NLV LLC
9101 Alta Drive, Unit 107
Les Vegas, NV 89145
Attention: Thomas Spiegel
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To Trustor: FORE STARS LTD.
9755 W. Charleston Blvd.
Las Vegas, Nevada 89117
Attention: Brett Harrison

5.06 Acceptance by Trustee. Trustee accepls this Trust when this Deed of Trust,
duly executed and acknowledged, is made 3 public record as provided by law.

507 Captions and References. The headings at the beginning of cach section of this
Deed of Trust are solely for convenience and are not part of this Deed of Trust. Unless
otherwise indicated, each reference in this Deed of Trust to a section or an exhibit is a
reference to the respective section herein or exhibit hereto.

5.08 Invalidity of Certain Provisions. [f any provision of this Deed of Trust is
unenforceable, the enforceability of the other provisians shall not be affected and they shall
remain in full force and effect. Iftke lien of this Decd of Trust is invalid or unenforceable as to
any part of the debt, or if the licn is invalid or unenforceable as to any part of the Trust Estate,
the unsecured or partially secured portion of the debt shall be completely paid prior to the
payment of the remaining and secured or partially secured portion of the debt, and all payments
made on the debt, whether voluntary or under foreclosure or other enforcement action or
procedure, shall be considered to have been first paid on and applicd to the full payment of that
portion of the debt which is not secured or fully secured by the lien of this Deed of Trust.

5.09 Subrogation. To the extent that proceeds of the MNote are used to pay any
outstanding lien, charge or prior encumbrance against the Trust Estate, such proceeds have
been or will be advanced by Beneliciary at Trustor's request and DBeneficiary shell be
subrogated to any end all rights and liens held by any owner or holder of such outslanding
liens, charges and prior encumbrances, irrespeclive of whether said licns, charges or
encumbrances are released.

S.10  Attorneys® Fees. Ifany or all of the Obligations are not paid when due or il an
Eveni of Default oceurs, Trustor agrees to pay all costs of enforcement and collection and
preparation therefore (including, without limitation, reasonable attorney’s feas) whether or not
any action or procecding is brought (including, without limitation, all such costs incurred in
connection with any bankruptey, receivership, or other court proceedings (whether at the trial
or appeliate level)), logether with interest therein from the date of demand at the Agreed Rate.

5.11  GOVERNING LAW: VENUE; JURISDICTION. THIS DEED OF TRUST
HAS BEEN DELIVERED N NEVADA, AND SHALL BE CONSTRUED IN
ACCORDANCE WITH AND GOVERNED BY THE LAWS OF THE STATE OF NEVADA,
WITHOUT GIVING EFFECT TO CONFLICT OF LAWS PRINCIPLES. THE COURTS OF
NEVADA, FEDERAL OR STATE, SHALL HAVE EXCLUSIVE JURISDICTION OF ALL
LEGAL ACTIONS ARISING OUT OF THIS DEED OF TRUST. BY EXECUTING THIS
DEED OF TRUST, TRUSTOR CONSENTS AND SUBMITS TO THE JURISDICTION OF
THE FEDERAL AND STATE COURTS OF NEVADA.
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512 JURY WAJVER. TRUSTOR WAIVES TRIAL BY IURY IN ANY ACTION
OR PROCEEDING TO WHICH TRUSTOR AND BENEFICIARY MAY BE PARTIES,
ARISING OUT OF, IN CONNECTION WITH OR IN ANY WAY PERTAINING TO, THIS
DEED OF TRUST, THE NOTE QR ANY OF THE OTHER LOAN DOCUMENTS. IT 1S
AGREED AND UNDERSTOOD THAT TBIS WAIVER CONSTITUTES A WAIVER OF
TRIAL BY JURY OF ALL CLAIMS AGAINST ALL PARTIES TQ SUCH ACTION OR
PROCEEDINGS, INCLURING CLAIMS AGAINST PARTIES WHG ARE NOT PARTIES
TO THIS DEED OF TRUST. THIS WAIVER IS KNOWINGLY, WILLINGLY AND
VOLUNTARILY MADE BY TRUSTOR, AND TRUSTOR HEREBY REPRESENTS THAT
NQ REPRESENTATIONS OF FACT OR QFINION HAVE BEEN MADE BY ANY
INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR TO IN ANY WAY
MODIFY OR NULLIFY ITS FFFECT. TRUSTOR FURTHER REPRESENTS AND
WARRANTS THAT IT HAS BEEN REPRESENTED IN THE SIGNING OF THIS DEED
OF TRUST AND IN THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL
COUNSEL, OR HAS HAD THE OPPORTUNITY TO BE REPRESENTED BY
TNDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN FREE WILL, AND THAT
IT HAS HAD THE OPPORTUNITY TCO DISCUSS THIS WAIVER WITH COUNSEL.
THIS PROVISION 1S A MATERIAL INDUCEMENT TO BENEFICIARY TQ PROVIDE
THE FINANCING DESCRIBED HEREIN OR IN THE QTHER LOAN DOCUMENTS.

5.3 loint and Several Obligations. If this Deed of Trust is signed by mere than one
party as Trustor, all obligations of Trustor herein shall be the joint and several obligations of
each party execuling this Deed of Trust as Trustor.

5.14 Number and Gender, In ibis Deed of Trust the singular shall include the plural
and the masculine shall include the feminine and neuter gender and vice versa, if the context so
requires.

5.15 Loan Statement Fees. Trustor shafl pay the amount demanded by Beneficiary or
its authorized loan servicing agent for any statement regarding the Obligations, provided,
however, that such amount may nol excesd the maximum amount allowed by law al the Ume
request for the statement is made.

5.6 Counterparts. This document may be executed and acknowledged in
counterparts, all of which executed and acknowiedged counterparts shall togeiher constitute a
single document.  Signature and acknowledgment pages may be detached from the
countcrpans and attached to a single copy of this document to form physically ene docement,
which may be recorded.

5.17 No Merger of Lease. 1 both the lessor's and lessee’s estate under any lease or
amy portion thereof which constitutes a part of the Trust Eslate shall at any time become vested
in one awner, this Deed of Trust and the lien created hereby shall not be destroyed or
terminated by application of the doctrine of merger unless Beneficiary so elecis as evidenced
by recording a written declaration executed by Beneficiary so stating, and, unless and until
Beneflciary 5o elscts, Beneliciary shall continue io have and enjoy all of the rights and
privileges of Beneficiary as to the separale estales. In addition, upon the foreclosure of the lien
created by this Deed of Trust on the Trust Estate pursuant to the provisions hercof, any leases
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or subleases then existing and affecting all or any portion of the Trust Estale shall nol be
destroyed or terminated by application of the law of merpger or as a matter of law or as a result
of such foreclosure unless Beneficiary or any purchaser at such foreclosure sale shall so elect.
Mo act by or on behalf of Beneticiary or any such purchaser shall constitute a termination of
any leasz or sublease unless Beneficiary or such purchaser shal] give written notice thereof (o
such tenant or subtenant.

5.18 Representations and Warranties, Trustor represents and warrants to Beneficiary

that:

{a) Trustor is the lawful owner of the Trust Estate free and clear of all Liens
and Encumbrances and holds a fee simple estate interest in the Premises and
Improvements, subject only lo the Permilled Exceptions and that Trustor has fuil right,
power and authority to convey and mortgage the same and [0 execute this Deed of Trust;

(b} Trustor's exact legal name is correctly set forth in the introductory
paragraph of this Deed of Trust;

(c} If any Trustor is not an individual, such Trustor is an orpanization of the
type and (if not an unregistered eatity) is incorporated in or organized under the laws of
the state specified in the introductory paragraph of this Deed of Trust;

(d) If any Trustor is an unregistered entity (including, without limitation, a
general partnership), such Trustor is organized under the laws of the state specified in the
introductory paragraph of this Decd of Trust; and

(e) Trustor's organizational identification number, i any, assigned by the
state of incorparalion or organization is correctly set forth on the first page of this Deed
of Trust,

5.19  Intcgration. The Loan Docoments contain the complete understanding and
agreement of Trustor and Bencfliciary and supersede all prior representations, warranlties,
agrecmenls, arrangements, understandings, and negotiations.

5.20 Binding Effect. The Loan Documents will be binding upon, and inure to the
benefit of, Trustor, Trustee and Beneficiary and their respective successors and assigns.
Trustor may not delegale its obligations under the Loan Documents.

5.21 Time of the Essence. Time is of the essence with regard to the each provision
of thc.Loan Documents as to which time is 2 factor.

522 Amendments. This Deed of Trust may not be modified or amended except by
an agreement in writing, signed by the party against whom enforcement of the change is
sought. No course of dealing or conduct by or among Beneficiary, Trustee and Trustor shall be
cffective to amend, modify or change any provisions of this Deed of Trusl or the other Loan
Documents,
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523  Survival. The representations, warranties, and covenants of the Trustor and the
Loan Documents shall survive the exeeution and delivery of the Loan Documents and the
making of the Loan.

524 Incorporation. To the exicnt not inconsistent with any other provisien of this
Deed of Trust or any other Loan Document, the following numbered covenants of NRS Section
137 030 are hereby adopted and made a part of this Deed of Trust by reference, the
parenthetical wording following certain covenant numbers representing the wording to be
included in the blank area of the respective numbered covenant which is hereby incorporated:
1, 2 (the full repiacement value); 3; 4 (the Agreed Rate); 5: 6; 7 (a reasonable); 8, and 5.

525  Waivers

(2) Trustor waives, to the exient permitted under applicable law: (i) any
defense based upon any tegal disability or other defense of Maker or any other person, or
by reason of the cessation or limitation of the liability of Maker from any cause other
than full payment of all sums payable under the Note; {ii) any defense based upon any
lack of authority of the officers, directors, pariners or agents acting or purporting 10 act
on behalf of Maker or any principal of Maker or any deftet in the formation of Maker or
any principal of Maker; (iii} all rights and defenses arising out of an eiection of remedies
by Beneficiary; {iv) any defense based upon Beneliciary’s failure (o disclose to Trustor
any information concerning Maker's financial condition or any other circumstances
bearing on Maker's ability to pay alf sums payable under the Agreement Among
Members or Note; (v) any defense based upon any stawte or rule of law which provides
that the obligation of a surety must be neither larger in amount nor [n any other respects
more burdensome than that of a principal; (vi)any defense based wpon Beneficlary's
election, in any proceeding instituted under the United States Bankruptcy Code, as
amended, or any successor state (the “Bankruptey Code™), of the application of
Sectivn 1111{b)}2) of the Bankrupicy Code; (vil) any defense based upon any borrowing
or any grant of a security interest under Section 364 of the Bankruptcy Code,
(viii) presentment, demand, protest or notice of any kind; and (ix) the benefit ol any
statute of limitations alfecting the lizbility of Trustor hereunder or the enforcement
hereof. Finally, Trustor agrees that the payment of all sums payable under the Note or
any part thereof or other act which tolls any statute of limitations applicable to the Note
shall similarly opcrate to toll the statute of limitations applicable 1o Trustor’s liability
hereunder.

(b) Trustor hereby acknowledges that: (i)as part of Beneficiary's
consideration for entering into this transaction, Benzficiary has specifically bargained for
the waiver and relinquishment by Trustor of all such defenses and (i) Trustor has had the
opportunity to scek and receive legal advice trom skilled legal counsel in the area of
financial transactions of the type reflested in this Deed of Trust. Trustor hereby
represents and confirms to Beneficiary thal Trustor is fully informed regarding, and that
Trustor doss therouphly understand, (w) the nature of all such possible defenses, () the
circumstances under which those defenses may arise, (y)the benefits which those
defenses might confer upon Trustor, and (z) the legal consequences (o Trustor of waiving
those defenses, Trustor acknowledges that Trustor has entered into this Deed of Trust,
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and both wndertzken Trostor's obligations and given its unconditional waiver with the
imtent that this Deed of Trust and all such waivers shall be fally enforeeable by
Beueficiary, and that Beneficiary has been induged 0 cnter into this transaction in
material reltance pon the presumed full enforceability thereof (in each case subject to
applicable bankrupley, inselvency and similar laws affecting creditors® rights generally, I
and subject, as to enforceability, to general principles of equity (regardiess of whether i
enforcement is sought in a proceeding in equity or at law)).

{c) Trustor further agrees that the validity of this Deed of Trust and the
ohiigations of Trustor hereunder shall in no way be terminated, affected or impaired by
reason of (i} Beneficiary's failure to exercise, or delay in exercising, any right or remedy,
(ii) the commencement of a case under the Bankruptey Code by or against any person
obligated under the Note, {iiij by any partiai or tolal transfer or pledge of the interests in
Maker, or in any direct or indirect owner of Maker, andfor the reconslitution of Maker as
a result of such transter or pledge, or (iv) any payment made with respect to the i
Obligations or any other indebtedness arising under the Note, whether made by Maker or
Trustor or any other person, which is required to be refunded pursuant to any bankrupicy
arinsolvency law; it being understood that no payment so refunded shall be considered as
a payment of any portion of the Obligations, nor shall it have the effect of reducing the
liability of Trustor hereunder. In the event that pursuant to any insolvency, bankruptcy,
reorganization, receivership or other debtor relief law or any judpment, order or decision
thereunder Beneficiary must rescind or restore any payinent or any part thereof received
by Beneficiary in satisfaction of the Obligations, as set forth herein, any prior reiease or
discharge from the terms of this Deed of Trust given to Trustor by Beneficiary shall be
without effect and this Deed of Trust shall remain in full force and effect.

(d) Trustor warrants and acknowledges (hat: (i) Trustor is indirectly owned by
Maker and will benefit from Bencficiary’s entering into the transactions contemplated by
the Loan Documents; (it) Beneficiary woiild nof enter into the transactions conternplated
by the Loan Documents but for this Deed of Trust; (iii) there are no conditions precedent
to the effectivencss of 1his Deed of Trust and this Deed of Trust shali be in full foree and
cffect and binding on Trustor repardless of whether Beneficiary obtains other collateral or
any guaranties from others or takes any other action contemplated by Trustor; and
(iv) Trustor has established adequate means of obtaining from sources other than
Beneficiary, on a continuing basis, financial and other information pertaining to Maker's
financial condition, the Property and Maker's activities relating thereto, and the status of
Maker’s perfarmance of obligations under the Loan Documents, and Trustor agrees to
keep adequately informed from such means of any facts, cvents or circumstances which
might in any way affect Trustor's risks hereunder and Beneficiary has not made any
representation to Trustor as to any such maters,

(2} Trustor further covenants that this Deed of Trust shall remair and continue
in full force and effect as to any modification, extension or renewal of the Nate or any of
the other Loan Documents and that other indulgences or forbearance may be granted
under any or all of such documents, all of which may be made, done or suffered without
nottee 10, or further consent of, Trustor. |
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M Truslar, lo lhe fullest extent permitied by law, (i) waives and relinguishes
any defense based on any right of subrogation, reimbursement, contribution or
indemnification ar any other suretyship defenses it otherwise might or would have under
Nevadaz law or other applicable law (including, 10 the extent permitied by Ssction 40,493,
any defense or benefit that may be dedved from NRS 40.430 and judicial decisions
relating thereto, and/or NRS 40.451 et. seq., and judicial decisions relating thereto) and
agrees that it will be fully liable uader this Deed of Trust even though Beneficiary
forecloses against any Property as security for the Obligations; (ii) waives any and ali
defenses now or hereafter arising or asserted by reason of Trustor's rights under NRS
104,36035, Trustor specifically agreeing that such waiver shall constitute a waiver of
discharge under NRS 104.3605(9); (iii) agrees that such Trustor will not assert any such
defense in any action or proceeding which Beneficiary may commence to enforce this
Deed of Teust; and (iv) waives the provisions of NRS 40.495(4) including, without
limitation, the right to a fair market value hearing pursuant to NRS 40.495(4)(a) and the
limitation on the money judgment sel forth in NRS 40.495(4)(b). Trustor, to the fullest
cxtent permitted by applicable law waives the provisions and application of NRS
40.459(1 )¢} and, without limiting the foregoing, agrees that any application of NRS
40.439(1)(c) would apply only to a circumstance where a deficiency judgment ar claim
was sold by Beneficiary after the obiaining of the same separate and apart from any sale
or transfer of Beneficiary's interest in the Obligations. Trustor stipulates that, for
purposes of applying NRS 40.459(1}c), it shall be deemcd that the amount of the
consideration paid by the purchaser for any transfer, sale, or other conveyance of all or
any portion of the Obligations is an amount equal to the amount of the oulsianding
principal balznce of the portion of the Obligations 5o purchased. Without affecting the
rights actually so acquired by such a purchaser, such rights shall not he deemed to
constitute in whote or part the “right to obtain a judgment” for purposes of applying NRS
40.459(1)c).

{(8)  Tfany ofthe waivers or consents herein is determined to be contrary to any
applicable law or public policy, such waivers and consents shail be effective to the
maximum extent permitted by applicable law.

[SIGNATURE PAGE FOLLOWS]

26
248714703

ROR023890

25322

25299



[N WITNESS WHEREOF, Trustor has exccuted this Deed of Trust as of the day and
year first above written.

TRUSTOR:

FORFE STARS LTD., a Nevada limited liability
company

Yohan Lowfe

J & E,Um\i(

Vickie DeHart

STATEOF AMNevana )
355,
COUNTY OF _Craex )

‘The foregoing instrument was acknowledged before me this _X7  day of February,
2015, by Yohan Lowie, the Manager of | FORE STARS LTD, *, 4 Nevada limited

liability company,

I’ !
.ﬂm
NOTARY FUBLIC Notary Public Cyureid €a K0
2\ CYNTHIA CALLEGARD M oot P Fopz-cg
d2) STaTE OF HEVADA - BOUNTY OF CLARK Y CAMMISSION EXpIres:

MY AFPOINTMEHT EXF MAR. 32301 §
Nor 0F-2542-1

STATEOF _ MNevaps )
) 58,
COUNTY OF frase_ )|

The foregoing instrument was acknowledged before me this gl day of February,
20135, by Vickie DeHart, the Manager of | FORE STARS LID, © 7 a Mevada Hmited

liability company,
£ 1—;,..;-:5‘,"

NOTARY PUBLIC otary Public Gywri CXuktto
CYNTHIA CALLEGARG My commission expires: 3-32- 15
-] STATE OF WEYADA . COUNTY OF GLARK

WY APPOINTMENT EXP MARL 82, 7015
No: 07-2582.1
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IN WITNESS WHEREQF, Trustor has executed this Deed of Trust as af the day and

year first above written,

TRUSTOR:
FORE 5TARS LTD., a Nevada limited liability
company :
By Its Managers:
CLARIFICATION COPY -

Yohan Lowie
Yickie DeHart

STATE OF Aevpan )

) ss.
COUNTY OF Ceae . )
The faregoing instrument was acknowledged before me this day of February,

2015, by Yohan Lowie, the Manager of © FORE STARS LTD.,
liability company.

NOTARY FUBLLC

, 8 Ncvada limited

CYNTHTA CALLEGARC Wotary Public

STATE OF NEVADA COUNTY OF CLARK My commissicn expires:

MY APPT EXP MAR 22, 2015
RO, 07-2542-1

STATEOF Azuvhb/t )

) ss.

COUNTY OF &eael )

The foregoing instrument was acknowledged before me this
2015, by Vickic DeHart, the Manager of FORE STARE LTD.,
liability companty.

_ day of Fchruary,
a Mevada limited

NOTARY PUELIG

CYNTHLA CALLEGARD Notary Public

STATE OF NEVADA COURTY OF CLARK My commission expires:

MY APPT EXP MAR 22, 015
HO. 07-2542-1
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EXHIBIT A

LEGAL DESCRIPTION

Assessor’s Parcel Womber: 138-31-713.002

Being a portion of Sectian 31 and the West Hall' (W 14) of Section 32, Township 20 South,
Range 60 East, M.D.M.,, City of Las Vegas, Clark County, Nevada, more particalarly
described as follaws:

Being Lat Five (5) as shown on that ¢certain Amended Plat known as ¥Peccole West”, on file
in the Clark County Recorders Office, Clark Connty, Nevada in Beok 83 of Plats, Page 57.

Also that certain parcel of land described as follaws:

Being a portion of Lot Four (4) of Peccals West recarded in Book 77 of Plats, Page 23, lying
within the West Hall (W %) of Section 32, Township 20 South, Range 60 East, M.D.M., City
of Las Vegas, Clurk County, Nevada, more particularly described as follows:

Bepinning st the most westerly coroer of said Lat Four {4); thence South 50°26°37* East a
distance of 26.46 Feet; thence North 29°03'33" West a distance of 28.42 fect; theace South
39933'23” West a distance of 10.36 feet to the point of beginning.

Fxcepting therefrom that certain parcel of land descrihed as follows:

Being a part of Lot Five {5) of Amcnded Plat of Peccole West, recorded in Book 83, Page 57
of Plats, lying within Scction 31 and the West Half (W '4) of Section 32, Towaship 20 South,
Range 60 East, M.DLM., City of Las Vegas, Clark County, Nevada, more particularly
deseribed as foltows:

Beginning at the northeasterly corner of said Lot Five (5) that is common to the
northeasterly earner of Lot Four (4) of Peccole West, recorded in Book 77, Page 23 of Plats;
theoce South 55°19'16™ West a distance of 845.91 fect; thence South 65°09'52” West a
distance of 354,20 feet; thence North 88%08°01” West a distance of 211.78 fect; thence North
G8%42'48" West a distance of 233.33 feet; thence North 109177237 Fast a distance of 227,70
feet; thexce North 19°42°37" West a distance of 220.00 feet; thence Noreh S0°26°377 Westa
distance of 75.24 feet, the aforementioned lines were along sald Lot Four (4); thence South
29°G3°32” East a distance of §7.69 feet; theoce Santh 43923207 West a distance of 126.26
feet; thence Southwesterly 12.52 feer along a curve concave Northwest having 5 central
angle of 26°04744™ with a radius of 27.50 feet; thence South 69°28'04” West a distance of
166.21 feet; chence Southwesterly 8,73 fect along a curve concave Norfhwest having a
central aegle of 18°11'42" with a radius of 27.50 feet to a point of 2 reverse curve; theaoce
Southeasterly 87.18 feet along a curve concave Southeast having a central angle of
95°08"30" with a radius of 52.50 feet; thence South 7°2Z8°45" Fast a distance of 75.10 feet;
thence Sowtheasterly 31.24 feet along a eurve coneave Northeast having a central angle of
34705744 with a radius of 52.50 feet; thence South 41°34°29* Fast a distance of 28.68 feel;
thence South 59°09733" East a distance of 67,35 feet; thence South 74°29'49" East a distance
of 38.87 feet; thence South 74°45'44"” East a distznce of 208.90 fect; thence South 68222147
East a distance of 242.90 feet; (thence South 89°22'39" Egst a distance of 275.72 feet; thence
North 65°04°097 East a distance of 232,57 feet; thence Narth $5°14'40" East a distzace of
914.33 feet to a point of a non-tangent curve having s radial bearing of North 12909°46”
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East; thence Northwesterly 79.44 feet along a curve concaye Sonthwest having a central
angle of 5°59'20" with a radius of 760,00 feet to the point of beginning,

Also that certain parce! of land described as Follows:

Being s portion of the Ameaded Plat of Peccole West, recorded in Book 83 of Plats, Page 57,
lying within the West Half (W 1) of Section 32, Township 20 South, Range &0 Easi,
M.D.M., City of Las Vegas, Clark County, Nevada, more particularly described as follows:

Beginning at the most northerly comer of said Amended Plat of Peceole West; thenee South
42°13°47” West (radial) a distance of 5.00 feet; thence Southerly 38.10 feet along a curve
concave Suuihwest having a central angle of 87°19°35” with a radius of 25.0¢ fect; thence
South 39°33°23 West a dislznce of 229.20 feet; theace South 50°26'37” East a distance of
80.00 feet; thenee North 39°33°25" Fast a distance of 231.07 feel; thenee Northeasterly 37.38
feet olong 8 curve coocave Southeast having a central angle of 85%40°27" with a radius of
15.00 fect; thence North 35°13'51™ Esst (radial) 2 distance of 5.00 feet to a point of a nop-
tangent curve; thence Northwesterly 126.43 feet along a curve concave Northeast, baving a
central angle of 6°59'56” with a radius of 1035.00 feet to the point of beginning.

Also shown as Parcel 2 ef that certain Record of Survey on file in File 151, Page 9 recorded
September 15, 2005 in Doak 20054515 as Instrument Na. 02577 and as ameaded by those
certain Certificates of Amended recorded Junc %, 2006 in Book 20060669 a3 Instrument No,
000876 and July 17, 2006 in Book 20060717 a5 Tastrument Wo. 00697, of Official Records.

Excepting therefrom that portion of Lot 5 of Amended Peccole West as shown by map
thereof on file in Book 83, Page 57 of Plats, in the Clark coualy Recorder’s OfTice, Clark
Ccunty, Nevada, lying within the Southwest Quarter (SW '4) of Section 32, Township 20
South, Range 60 East, M.D.M., City of Las Vegas, Clark County, Nevada, and described as
Tollows:

Beginning at the Nartheast corner of Parcel 1B as shown by map thereof oo file in File 13%
of Surveys, Page 17, in the Clark County Recorder's OfTice, Clark County, Nevada, same
being a point on the westerly right-of-way line of Rampart Boulevard; thenee departing
said westerly right-oFway line South 65°08°21" West, 197.13 leet; thence North 46°08° 45"
East, 17,75 Feet; thence North 57°06°40° East, 66,86 feet ta the beginning of a curve concave
southeasterly having a radius of 1815.00 feet, 2 radial bearing io said beginning bears North
53°21'06" West; thence Northeasterly along said curve, through a central anple ol
03903217, an ave length of 96,90 feel; thenoe Nordh 39°51° 157 East, 199,00 fect; thenee
South 50°08' 45" East, 65.00 feet (o the westerly right-of-way line of said Rempart
Baulevari; thence 2lung said westerly right-of-way line, South 39°51°15" West, 199.00 Feet
to the point of beginning.

Excepting thercfrom thal portion as conveyed io the City of Las Vegas in thal certain Grant
Deed recorded December 20, 2005 in Book 20051220 as Instrunrent No. 01910, of OfTicial
Records.

Assesgor's Parcel Number: 138-31-610-002

A portion of Lot Twenty-anc (21) of Peccole West Lot 10, as shown by map thereof on file in
Book B3 of Plats, Page 61, in the Office of the County Recorder of Clark County, Nevada,
and further being identified as Assessors Parcel No. 133-31-610-002.
2
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Assessor's Parcel Number: 138-31-212-002
A portion of Lot Twenty-one (21) of Peccole West Lot 10, as shown by map thergof on file in

Book 83 of Plats, Page 61, in the Office of the County Recorder of Clark County, Nevada,
and faurther being identified as Assessors Parcel No. 138-31-212-002,
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EXHIBIT B
DESCRIPTION OF FERSONAL PROPERTY

(a) All personal preperty {including, without limitation, all poods, supplies,
equipment, furniture, fumishings, fixtures, machinery, inventary, and construction materials and
software embedded in any of the foregoing) in which Trustor now or hereafier scquires an
imterest or right, which is now or hereafter located on or aflixed to the Premises or the
Improvements or used or useful in the operation, use, or occupancy thersof or the construstion of
any Improvements thereon, logether with any interest of Trustor in and to personal property
which is leased or subject to any supericr security interest, and al! books, records, leases and
other agreements, docurents, and instruments of whatever kind or character, relating to the
Premises, Improvements, or such personal property;

(b) All fees, income, rents, issues, profits, carnings, receipts, royalties, and
revenues which, after the date hereaf and while any portion of the Obligations remains unpaid or
unperformed, may accrue from such personal property or any part thergof or from the Premises,
the Improvements or any other part of the Trust Estate, or which may be received or receivable
by Trustor from any hiring, using, letting, leasing, subbiring, subletting, subleasing, occupancy,
operation, or use thercof;

{<) All of Trustor’s present and future rights to receive payments of money,
services, or property, including, withoul limitation, rights to all deposits from tenants of the
Premises or Tmprovements, rights Lo receive capital contributions or subscriptions from Trustor's
partners or sharcholders, amounts payable on account of the sale of partnership intercsts in
Trustor or the capital stock of Trustor, aceounts and other acoounts receivable, deposit accounts,
chattel paper {(whether langible or electronic), nates, drafis, contract rights, instruments, peneral
mtangibles, and principal, interest and payments due on account of poods sold or keased, services
rendered, lozans made or credit extended, together with tidle to or Interest in all agreements,
documents, and instruments, evidencing, securing or guarantying the same;

(d) All other intangible property (and rclated software) and rights relating to
the Premises, the Improvements, the personal property described in Paragraph (a) above or the
operation, occupancy, or usc thereof, including, without limitation, all governmenlal and non-
govemmental permits, licenses, and appravals relating to construction on or operation,
occupancy, or use of the Premises or Improvements, all names under or by which the Premises or
Improvements may at any time be operated or known, all rights to carry on business under any
such names, or any variant thereof, all trade names and trademarks relating in any way to the
Premises or the Improvements, and all good will and software in any way relating to the
Premises or the Improvements;

(e) Trustor's rights under all insurance policies covering the Premises, the
Improvements, the Personal Property, and the other parts of the Trust Estatc and any and all
proceeds, lass payments, and premium refunds payable regarding the same;

N All reserves, deferred payments, deposits, cefunds, cost savings, and
paymenis of any kind relating to the construction of any Improvements on the Premises;
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{g)  Allwater stock relating to the Premises;

(h) All causes of action, claims, compensation, and recoveries {or zry damage
to, destruction of, or condemnation or tzking of the Premises, the Tmprovements, the Personal
Property, or any other part of the Trust Estate, or for any conveyance in leu thereuf, whether
direct or consequential, or for any damage or injury to the Premiscs, the Improvements, the
Personal Property, or any other part of the Trust Estate, or for any ioss or diminution in value of
the Premises, the Improvements, the Personal Property, or any other part of the Trust Estate;

(i} All as extracted collateral produced from or allocated to the Premises,
ingluding, without Jimitation, ofl, gas, and other hydrocarbons and other minerals;

(6] All architectural, struelural, mechanical, and engineering plans and
specifications prepared for construction of Impravements or ¢xtraction of mincrals or gravel
from the Premises and all studies, data, and drawings related thereto; and also all contracts and
agrecements of the Truslor relating to the aforesaid plans and specifications or [0 the aforesaid
studies, data, and drawings or to the construction of Improvements on or extraction of minsrals
or gravel from the Premises;

(k) All commercial tort claims Trustor now has or hergafter acquires relating
10 the properties, rights, titles, and interests referred to in this Exhibit B or elsewhere in the Deed
of Trust;

(] All letter of cradit rights (whether ot not the letter of credit is cvidenced by
a writing) Trustor now has or hereafter acquires relating 10 the properties, rights, titles and
interest referred to in this Deed of Trust;

(m)  All proceeds from sale or disposition of any of the afaresald collateral und
all supparting obligatians anciilary thercto or arising in any way in connestion therewith;

{n) All Trustor's rights in the undisbursed proceeds of the Loan evidenced by
the Nate;

{a) All of Trostor’s rights in any and all warranties and guaranties with
respect to any goods, materials, supplies, chatiels, fixtures, equipment, machinery, buiiding
materials, and work in progress attached to or placed in or on any part of the Premises, or used in
connection with any construction on the Premises, and all funds paid under, or set aside with
respect to, such warrantes;

(P} Al of Trustor's rights under any agreements affecting the Premises,
whether now existing or hereafler arising;

(q) All contracts and contract rights, licenses, inchiding without limitation,
any and all of Trustor’s zlecohol and retail beverage licenses, causes of action, claims,
condemnation proceeds, profits, concessions, fees, leases and lease guaraniies, rents, security
depasits, utility deposits, trademarks or trade names, ntility coniracts, maintenance contracts and
agreements, management contracls, service contracts, chattel paper, negotiable tnstruments,
instruments, letters of eredit, pelicies and proceeds of insurance, cash bank accounts, and refunds
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for taxes or premiums of any insurance, equipment, fixtures, furnishings, inventory and supplies,
landscaping equipment, tools and supplics, computer or other control systems, accounts
receivable for expenditures and any other payments, and related facitities owned by Trustor and
locatcd on the Premises, together with all present and future attachments, accessions,
replacements, additions, products and proceeds thereof,

) Ail of Trustor’s righis as a declarant, developer, or otherwise, including,
without limitation, all voting and other rights ander all covenants, conditions, and restrictions
affecting the Premtises, the Improvements, or the master planned community of which the
Premises arg a part, whether now existing or hereafler arising;

() All of Trustor's rights in all plans, specifications, plats, agrcements,
asscssmenls, reports, and surveys related to the Premises;

{t} All proceeds of any of the foregoing.

As used in this Exhibit B the tenns “Obligations,” “Note,” “Trust Estate,”
“Premises,” “Improvements,” “Loan Agreement,” and “Perscnal Property” shall have the
meanings set forth in the Dead of Trust to which this Exhibit B is attached,
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APN: 138-32-301-004

RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

Alan C. Skiar, Esq.

Eklae Williams PLLC

410 South Rempart Boulevard, Suite 350
Las Vegas, Nevada 89145

NOTICES OF TAXES SHOULD BE
SENT TO:

Seventy Acres LLC | .
1215 South Fort Apache Road, Suite 120
Las Vegas, Nevada 89117
Attention: Vickie DeHan

RPTT: §-0- (exempt) §

I55Y017d Ses QUITCLAIM DEED

Inet# 20131118-0000238
Fees: $49.00 WG Fea: $25.00
RPTT: $0.00 Ex: #0M
1111672015 08:01:44 AN
Receipt # 2607121
Requeetor:

TICOR TITLE LAS VEGAS
Recorded By: RNS Pga: 4
DEBEIE CONWAY

CLARK COUNTY RECORDER

THIS INPENTURE WITNESSETH: That 180:LAND CO LLC, a Nevada limited-
lizbility company (“Grantor”), for valuable consideration, the receipt and sufficiency of which
are hereby sckvowledged, does hereby quitclaim and convey o SEVENTY ACRES LLC, a
Nevada limited-liability competiy whose mailing address is 1215 South Fort Apache Road, Suite
120, Tas Vegas, Nevada 89117, all right, title and interest of Grantor in‘and to that real property
sitnated in the County of Clark, State of Nevada, hounded and deseribed as set forth in Exhibit
ZAY attached hereto and incorporated herein by this reference, together with all right, title and
interest of Grantor in and to all ienements, hereditaments and appurtenances to such real
property, including, without limitetion, all right, tifle und interest of Grantor in and to all streets
and other public ways adjacent to such real property, and all water and development rights

related to such real property.

[SIGNATURE PAGE FOLLOWS)
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0212516

ROR023899

25331

25308



IN WITNESS WHFREOF, this instrument has been exceuted this | day of
November, 2015,

180 LAND CO LLC, a Nevada
Limited-liability company

By. EID Compasies LLC, a
Nevada lirnited-liability
company and {is Manager

3 | o Suthy

Name: H];g“i:ﬂﬁ;r_

Title: Manager

STATE OF NEVADA )
COUNTY OF CLARK )

This instrument was acknowledged iJefare'-f me on November [J, 2015 by
el 'D?HTLV‘{' as a Manager of EHB ‘Companies LLC, a Nevada limited-
liability company and the Manager of 180 Land Co LLC, a'Nevada limited-liebility company,

[ lin U <y aci

NOTARY PUBLIC "

A.‘LA“'.-‘ :

NN BTEWART 51 +wnE
b ‘rfuay Publlc, State a1 Nevada
: No U7-4284-1

I::Appt. Explres Jul 26, 2018.

PRJ-63491
02/25/16
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EXHIBIT A
LEGAL TESCRIPTION

PARCELT

LOT 2 AS SHOWN BY MAF THEREOF ON FILE IN FILE 120 OF PARCEL
MAPS, PAGE 49, IN THE QOFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA, AND THEREAFTER AMENDED BY
CERTIFICATE OF. AMENDMENT RECORDED JULY 2, 2015 IN BOOK
20150702 AS INSTRUMENT NO. 01264 CF OFFICIAL RECORDS.

PARCEL I

AN EASEMENT FOR INGRESS AND EGRESS A8 SET FORTH IN THAT
CERTAIN EASEMENT AGREEMENT RECORDED FEBRUARY 9, 1996 IN
BOOK 960209 AS INSTRUMENT NG, 00567, OFFICIAL RECORDS
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Inat¥: 20151116-0000238
Fees: $19.00 H/G Fee: $26.00
RPTT: $0.00 Ex: #001

APN: 138-31-702-002 14872015 00:01:44 AW :
138-31-712-004 Reteipt #: 2807164
138-31-801-002 Requestor:
138-32-301-004 TICOR TITLE | A% VEGAS
Recorded By: RNS Pge: 4
RECORDING REQUESTED BY AND DEEBIE CONWAY
WHEN RECORDED RETURN TO: CLARK COUNTY RECORDER
Alan C, Skiar, Esq.
Sklar Williams PLLC

410 South Rampart Boulevard, Suite 350
Las Vegas, Nevada 89145

NOTICES OF TAXES SHOULD BE
SENT TO:

180 Land Co LLC

1215 South Fort Apache Road, Stiite 120
Las Vegas, Nevada 89117 R
Attention: Vickie DeHart

RPYT: $0- (crempt) Seefion {

s SIYornd 365
UITCLAIM DEED

THES INDENTURE WETNESSETH: That FORE STARS, LTD., 2 Nevada limited-
liability company (“Grantor”), for valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, does hereby quitclaim and convey to 180 LAND €O LLC, a Nevada
Emited-liability company whose mailing address is 1215 South Fort Apache Road, Suite 120,
Las Vegas, Nevada 89117, all right, title and interest of Grantor in and to that real property
situated in the Cownty of Clark, State of Nevada, bounded and described as set forth in Exhibit
“A” attached hereto and incorporated herein by this reference, together with all righe, titde and
" interest of Gramtor in and to all tenements, hereditaments and appurtenances to such real
property, including, without limitation, ali right, title and interest of Grantor in and to all streets
and other public ways adjacent to such real property, and afl water and development rights
related to such real property.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, this instrument bas been exesuted this |0 day of
November, 2015,

FORE STARS, LTD. a Necvada
lirmited-liability company

By. EHB Companies LLC, a
Nevada limited-liability
company and its Manager

By: f./'] LQ .

Name;

Title: Manager

STATE OF NEVADA )
}:S8
COUNTY OF CLARK )

This instﬁlilnent was acknowledged béfors™ me on November 1B, 2015 by
Wil DEHvE as a Manager of BHB ‘Companies LLC, 2 Nevada limited-

LEEANN STEWART-SGHENGKE
Natary Public, Stite of Navads §
Appaintrosnt No, OF-4204-1
Wy AppL Expires dal 28, 2010
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EXHIBIT A"
LEGAL DESCRIPTION OF PROPERTY

PARCEL I:

LOT 2, LOT 3 AND LOT 4 AS SHOWN BY MAP THEREOF ON FILE IN FILE 120 OF
PARCEL MAPS, PAGE 49, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK
COUNTY, NEVADA, AND THEREAFTER AMENDED BY CERTIFICATE OF

AMENDMENT RECORDED JULY 2, 2015 IN BOOK 20150702 AS INSTRUMENT NO,
01264 OF OFFICIAL RECORDS.

APNs:  138-32-301-004 (Lot 2)
© 138-31-702-002 (Lot 3)
138-31-801-002 (Lot 4)

PARCEL II: e

PECCOLE WEST PARCEL 20 LOT G (COMMON AREA), LYING WITHIN TOWNSHIEF 20

SOUTH, RANGE 80 EAST, M.DM., AND SHOWN BY MAP THEREOF ON FILE IN BOOK
87, PAGE 54, CITY OF LAS VEGAS, CLARK COUNTY, NEVADA.

APN:  138-31-712-004 (Lot @)
PARCEL T1I:

AN EASEMENT FOR INGRESS AND EGHESS AS SET FORTH IN THAT
CERTAIN BASEMENT AGREEMENT RECORDED FEBRUARY 9, 1996 IN
BOOK 960209 AS INSTRUMENT NO. 00567, OFFICIAL RECORDS
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THE JIMMERSON LAWFIRM, P.C.
416 Roerh Sich Stree, Suhe 100, Las Vagas, Noveds 89t01
Telephone {702} 3887171 - Facalmle (702 367-1187
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by Defendants’ former co-Plaintiff Frank Schreck in late December 2015, and
repeated again in early 2016,
25.0n December 17, 2015, the Binion Lawsuit was furnished by Defendants and the
DOES to a repoiter at the Las Vegas Review Journal, four (4) days prior to setvice of
the lawsuit upon 180 Land Co LLC, Seventy Acres LLC, and Fore Stars Lid., in orde
1o print the baseless and scurrilous allegations against the Plaintiffs in this action as
part of the character attack campaign. This was just the beginning, as Defendants
and the DOES intended to filing future baseless litigation, as stated by Attorney Todd
Bice in the Las Vegas Review Jaurnal aricle, “This is the first lawsuit to bting an end

to that process,” he said. “I don't know whether it will be the last one.”

/E’V\i? W/ *——"“

i o ey
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o

26.0n December 21, 2015, the Binion Lawsuit was served upon 180 Land Co LLC)

Seventy Acres LLC, and Fore Stars Lid.

]

27.0n December 1, 2015, Plaintiff Seventy Acres LLC entered into an Agreement for
Purchase and Sale of Property with a luxury apartment builder ("Apariment Builder”)
to acquire 16-18 acres af land for Thirty Million Two Hundred Forty Thousand Dollarg
($30,240,000) (330 Million Sale Agreement).

28.0n January 29, 2016, Bank of Nevada, Plaintiffs’ lender withdrew its offer to provide)
a large davelopment loan for the overall project, as a result of the Binion Lawsuit

29. Defendants and DOES knowingly interfered with Plaintiffs’ relationship with Bank of
Nevada.

30, As a result of the Binion Lawsuit, prospective purchasers of lots on the Land withdrew

considerafion of purchasing the muli-million dollar lots.
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BINION, JACK B.
V.

FORE STARS, LTD.

CASE NO.: A-15-729053-B
DEPT. NO.: XXVII

CITY COUNCIL MEETING

DATE: June 2157, 2017
TIME: 3:00 P.M.
LOCATION: CITY HALL

Submitted at City Counci
Date t.f‘u/r‘! hem 13¢ = 139

By: Distay Jamensop)
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- BILL NO.Z-2001-1
: ORDINANCE NO.5353
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP ATLAS OF THE CITY OF LAS

VEGAS BY CHANGING THE ZONING DESIGNATIONS OF CERTAIN PARCELS OF LAND,
AND TO PROVIDE POR OTHER RELATED MATTERS.

Director of Blapning and Developmert Aflas of the Cify of Tas Vegas by changing the
i zoning desipnations of certarn parcels of imd.

2
3
4
3|1 Proposed by: Robert 8. Genger Summary: Amends the Official Zoning Map |
6 .
7 THE CITY COUNCIL OF THE CITY OF LAS VEGAS DOES HERERY ORDATN
8| As FoLLOWs: o ' '
e SECTION 1: The Official Zoring Map Aflas of the City of Las Vegas, asadopted in

3 10 | Title 194, Chaptar2, Section 10, of the Municipal Cods of the City of Les Vegas, Nevada, 1983
11 || Beticn, is hercby amended by changing the zoming designations for the percels of Jand Histed fn the
attached document. Theparcels of Iand have been approved for rezaning by vote of the City Councit
‘L 1 13| orby means ofareselution offntent torezons phisuant to applicable zoning repuiations, Facach case

EZ 14 || the cenditions of rezoring have heen fulfilled, and changing the coresponding zoning designations
P S== ' 15 ) o the OFfcial Zoning Map Atlesis now indicated. On the stached document, the parcels are lised

’ | === ] 16 |f by Assessor’s Pavee] Nurnber. The sttached document shows, foreach Pﬂme] ,;1]1‘;, zoning designation
117 || cumently shown onthe Official Zoning Map Aas (udicated s “Onment Zentug"yand thenew zoning
. *18 | designation 10 be shown fo the parcel (indicated 28 “New Zoning”).

19 _ "SECTIONZ:  Ofthe percelsrefarred toin Section I of this Crdinance whose rezoning

20| wes approved by means of aresolution of intent to Tezous, some or all of those resolutions were not

21 | reduced to wiiting-es bas been ;ihe practlce previously. . ANl apfions and prﬁceedings by the City

22} coneeiiing the rezoning of those parcels are hereby vatified, afproved and confimmed as if the |

. 23] esoluions of intent had been redusid to writing, and the City Cotzefl deetesthat no additional action

94 || in that regard is nevessary. - |
25 SECTION 3: If any section, subgeciion, subdivision, prragraph, 'semen'cg, clzuse oT

26 | phrass in this erdiaance or any part thereof, is for eny reason held 1o be unconstituiional, ot invalid

27 |+ or ineffective by any court of competent juztsdietian, such decision shall not affeet the validity or

- 28 || effectivencss of the rxmaining porticns nft‘nils ordinanee or any part thereof. The City Conncil of the

 FORED00102
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City of Las Vegas hereby decleres that it would have passed éach seclion, subseefion, subdivision,
paegraph, sentence, clavse or phrase thereof irrespective of the fact thai 80y one or more sections,

subsections, subdivisions, paragraphs, sentences, clases or ptu-a_,es be deelared wneonstitutional-

"invalid or ineffective.

) SECTION4: Al ordifiances oF parts of tdindnces or seotiobs, subscctions, phrases,
sentemes clauses or paragraphs contaized in the Municdipal Code of the City of Las Vegas, Nevada,
1983 Edition, in cvufhct herewith sre hereby repedled.

PASSED, ADOPTED ard APPROVED this /&S~ day of @gyﬂ ,2001.
APPROVED:

B}r 67_&%;6%&1&
OSCAR B GOODMAN, yor

ATPROVED AS TO FORM:

- W T-&al
e

2 I
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The above and foregoing crdﬁaﬁca was first proposed an&reaﬁ"fay’_r‘iiﬂe to the City Council on the
18" day of July, 2001, and referred to the following committee toriosed of Cowneflmentiers
Wedkly and 1. B. McDansld for recaiinendation; thirafier the ssid comruittes Tepogtad
Savorably o said oxdintes o he 15 day b? Avgugt, 2001, which was 2 regular mectig of asits
Coumeil; that at said regular megimg, the proposat erdmanca was yead by file T.e the City
Cennril as first imtreduced and adopted by tha fullomn,vuta

VOTING TAYE™ Mayor Goodmar and Cmmcﬂmmbﬁrs Recse M McDonaId, Bravm, LB,

_ " MeDonald, Weekly and Mack
VOTIGE "NAY™ - None
ABSENT: . None
APEROVED:

" OSCAR H. GDODMAN, Mayvor

-,
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415 South Sixth Streat, Suite 100, Las Vegas, Nevada 85101
- Facsimile (702) 287-1167

THE JIMMERSON LAW FIRM, P.C.
Telephone (702) 3887171
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James J. Jimmerson, Esq.

Nevada State Bar No. 00264

Email: ks@jimmersonlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile:  (702) 380-6422

Aftorneys for Defendants Fore Stars, Ltd.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart

and Frank Pankratz
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N, PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. and NANCY A. PECCOLE
FAMILY TRUST,

Plaintiffs,
vs.

PECCOLE NEVADA, CORPORATION, a
Nevada Corparation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST, LISA P.
MILLER 1976 TRUST; LAURETTA P.
BAYNE 1976 TRUST; LEANN P.
GOORJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 Land Co,,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC.,, a Nevada Limited
Liability Company; EHB COMPANIES, LLC,
a Nevada Limited Liability Company; THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual;
BRUCE BAYNE, an individual; LAURETTA
P. BAYNE, an individual; YOHAN LOWIE,
an individual; VICKIE DEHART, an
individual; FRANK PANKRATZ, an
individual,

Defendants.

| CASE NO. A-16-739654-C

DEPT. NO: Vil

NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW AND
JUDGMENT GRANTING DEFENDANTY
FORE STARS, LTD,, 180 LAND CO.,
LLC, SEVENTY ACRES, LLC, EHB
COMPANIES, LLC, YOHAN LOWIE,
VICKIE DEHART AND FRANK
PANKRATZ'S NRCP 12(h){5 MOTION
TO DISMISS PLAINTIFFS ENDED
COMPLAINT

Date: November 1, 2016
Time: 8:00 a.m.
Courtroom 11B
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THE JIMMERSON LAV FIRM, P.C.
415 South Sixth Streel. Suite 100, Las Vegas, Nevada 88101
Telephone (702) 388-7971
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PLEASE TAKE NOTICE that Findings of Fact, Conclusions of Law and Judgment
Granting Defendants Fore Stars, Ltd., 180 Land Co., LLC, Seventy Acres, LLC, EHB
Companies, LLC, Yohan Lowie, Vickie DeHart and Frank Pankratz’s NRCP 12(b)(5)

Motion to Dismiss Plaintiffs' Amended Complaint was entered in the above-entitied actiory

on the 30th day of Novemnber, 2016, a copy of which is attached hereto.
¥
Dated: November __3 v, 2016.
THE JIMMERSON LAW FIRM, P.C.

By, S U[36/04
. fimmerson, Esq.”

évada State Bar No. 000264
415 South 6th Street, Suite 100
Las Vegas, Nevada 89101
Attomeys for Defendanis Fore Stars, Lid.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart
and Frank Pankratz
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CERTIFICATE OF SERVICE |

Puisiant 10 NROP B(b), | certify that | am an.empidyee of The Jimmerson Lav)

Fivm, P.G. and that an misgﬁ@éy of Navember, 2046, | servad atrusand conrect opy

of the fofegoing MOTICE OF ENTRY OF FINOINGS OF FACT, GONCLUSIONS OF LAW

AND JUDGMENT GRAMTING DEFENDANTE FORE S8TARS, LYD., 180 LAND GO,

LLE, SEVENTY ACRES, LLO, BHB COMPANIES, LL¢, YOHAN LOWIE, VICKIH

DEHART AND FRANK PANKRATZ'S NRCP 12(bifS) MOTION TO DISHUSS
PLAINTIFFS' AMENDED COMPLAINT asindicated below:

K by placiag sams fo be depasited for mallig i e United Stetes Nl in @
sealed envelope upinwhich Tirst class ppatags was prepald in Las

Vanas, Novads

& hy electronic means by qperatign of the Sourt's-elactranic fiing sisstem,
pon S&ch Barty in this case wha is registered a8 an eleconic case fibing

Ussr with the Clerk

To the.attomeyis) isted below at the addreas; emAil address, andlor facsimils

nuniber indicated below:

Robest N. Paccole, Esg.
PECCOLE & PEGLOLE, LTD.

Las Vegas, NV 89117
bub@psacole yeoxmatl.comi

H86 W. Charlesfon Bive., #1089

Toud Davis, Esq.
EHE Companias LLE
1215 8. FortApache, Suite 120
Lag Vegas, MY BeTLT
idavis@ehbchinbanies com;

Lewis J, Gazda, Eso,

Stephen R, Hacketf, Esq;

GAZDA & TADAYON BKELAR WILLIANMS, PLLG
2600 5. Rainbhow Blud,, #2080 410 8. Rampar Blud., 350
L Vegas, N\! BB'ME Las Vegas, [‘{V 39145
&f . Sawndom.
hackeﬁ@sklapm ggm
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- Facsimile (T02) 387-1187

‘415 South Sixth Street, Sulle 100, Las Veges, Nevada 83101

THE JIMMERSON LAW FIRM, P.C,
Teisphone (702) 388-7174

-
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Bradford R. Jerbic

City Attorney

Phiﬁp R. Bymeg

Senior Litigation Counsel

City of Las Vegas

495 S. Main Street, Sixth Floor
Las Vegas, NV 89101
beomella@lasvegasnevada.gav
ckelly@lasvegasnevada.gov
jdorocak@lasvegasnevada.gov
khansen@lasvegasnevada, gov

©@ @ N @G B o N

pbymes@lasvegasnevada.gov

Aﬁmpio& %Jmmmcn Law Firm, P.C
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5. CLERK OF THE COURT
. DISTRICT COURT
i 3
4 CLARK COUNTY, NEVADA
4
ROBERT N, PECCOLE and NANCY A. Case No. A-16-739654-C
5)| PECCOLE, individuals, and Trustees of the Dept. No. V1T
K ROBERT N. AND NANCY A. PECCOLE
o 6| FAMILY TRUST, FINDINGS OF FACT, CONCLUSIONS
i OF LAW AND JUDGMENT GRANTING
! 7 * Plaintiffs, DEFENDANTS FORE STARS, LTD., 180
i LAND CO LLC, SEVENTY ACRES LLC,
8l v. EHB COMPANIES LLC, YOHAN
LOWIE, VICKIE DEHART AND FRANK
91| PECCOLE NEVADA, CORPORATION, a PANKRATZ’S NRCP 12(b)(5) MOTION
Nevada Corporation; WILLIAM PECCOLE TO DISMISS PLAINTIFFS’ AMENDED
10}l 1982 TRUST; WILLIAM PETER and COMPLAINT
WANDA PECCOLE FAMILY LIMITED . ;
11{| PARTNERSHIP, a Nevada Limited Hearing Date: November 1,2016
Partnership; WILLIAM PECCOLE and Hearing Time: 8:00 a.m.
L2} WANDA PECCOLE 1971 TRUST; LISA P,
MILLER 1976 TRUST; LAURETTA P. Courtroom 11B
13§ BAYNE 1976 TRUST; LEANN P,
GOORIJIAN 1976 TRUST; WILLIAM
14} PECCOLE and WANDA PECCOLE 1991
4 TRUST; FORE STARS, LTD., a Nevada
sl 15l Limited Liability Company; 180 LAND CO,
i LLC, a Nevada Limited Liability Company;
16{| SEVENTY ACRES, LLC, a Nevada Limited
i3 Liability Company; EHB COMPANIES,
i 17§ LLC, a Nevada Limited Liability Company;
THE CITY OF LAS VEGAS:; LARRY
18/ MILLER, an individual, LISA MILLER, an
individual; BRUCE BAYNE, an individual;
i 19| LAURETTA P. BAYNE, an individual;
i YOHAN LOWIE, an individual;, VICKIE
; 20|l DEHART, an individual; and FRANE
54 PANKRATYZ, an individual,
Defendants,
22
73 This matter coming on for Hearing on the 2™ day of November, 2016 on Defendants
24 Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,
5| Viekie Dehart and Frank Pankratz’s NRCP 12(B)YS) Motion To Dismiss Plaintiffs’ Amended
96| Complaint, James J. Jimmerson of the Jimmerson Law Firm, P.C. appeared on behalf of
27 Defendants, Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LI.C, Yohan Lowie, Vickie
28 DeHart and Frank Pankratz; Stephen R. Hackett of Sklar Williams, PLLC and Todd D. Davis of|
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EHB Companies LLC, appeared on behalf of Defendant EHB Companies LLC; and Robert N.
Peccnle-of Peccole & Peccole, Litd. appearcd on behalf of the Plaintiffs.

The Court, having fully considered the Motion, the Plaintiffs’ Oppositions thereto, the
Defendants’ Replies, and all other papers and pleadings on file herein, including each party’s
Supplemental filings following oral argument, as permitted by the Court, hearing oral argument,
and good cause appearing, issues the following Findings of Fact, Conclusions of Law and
Judgment:

FINDINGS OF FACT

Complaint and Amended Complaint -

B Plaintiffs initially filed a Complaint in this matter on July 7, 2016 which raised
three Claims for Relief against all Defendants: 1) Declaratory and Injunctive Relief; 2) Breach
of Contract and 3) Fraud.

2 On August 4, 2016, before any of the Defendants had filed a responsive pleading
to the original Complaint, Plaintiffs filed their Amended Complaint which alleged the following
Claims for Relief against all Defendants: 1) Injunctive Relief: 2) Violations of Plaintiffs’ Vested
Rights and 3) Fraud.

3. Plaintiffs Robert and Nancy Peccole are residents of the Queensridge common
interest community (“Queensridge CIC”), as defined in NRS 116, and owners of the property
identified as APN 138-31-215-013, commonly known as 9740 Verlaine Court, Las Vegas,
Nevada (“Residence’). (Amended Complaint, Par. 2).

4. At the time of filing of the Complaint and Amended Complaint, the Residence
was owned by the Robert N. and Nancy A. Peccole Family Trust (“Peccole Trust”). The
Peccole Trust acquired title to the Residence on August 28, 2013 from Plaintiff’s Robert and
Nancy Peccole, as individuals, and transferred ownership of the residence to Plaintiff’'s Robert
N. and Nancy A. Peccole on September 12, 2016.

5. Plaintiff’s Robert and Nancy Peccole, as Trustees of the Peccole Trust, have no

ownership interest in the Residence and therefor have no standing in this action.
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6, Plaintiffs Robert N. and Nancy A. Peccole, as individuals, acquired their
present ownership interest in the Residence on September 12, 2016 and therefore had full
knowledge of the plans to develop the land upon which the Badlands Golf Course is presently
operated at the time they acquired the Residence.

7. Plaintiffs’ Amended Complaint alleges that the City of Las Vegas, along with
Defendants Fore Stars Ltd., Yohan Lowie, Vickie DeHart and Frank Pankratz, openly sought to
circumvent the requirements of state law, the City Code and Plaintiffs’ alleged vested rights,
which they allegedly gaincci under their Purchase Agreement, by applying to the City for
redevelopment, rezoning and by interfering with and allegedly violating the drainage system in
order to deprive Plaintiffs and other Queensridge homeowners from notice and an opportunity to
be heard and to protect their vested rights under the Master Declaration of Covenants,
Conditions, Restrictions and Easements for Queensridge (hereinafter “Master Declaration™ or
“Quecnsridge Master Declaration”)(See Amended Complaint, Par. 1).

8. Plaintiffs allege that Defendant Fore Stars Ltd. convinced the City of Las Vegas
Planning Department to put a Stafl sponsored propesed emendmeit to the City of Las Vegas
Master Plan on the September 8, 2{};5 Planning Commission Agenda, The Amended Complaint
alleges that the proposed Amendment would have allowed Fore Stars Ltd. to exceed the density
cap of 8 units per acre on the Badlands Golf Course located in the Queensridge Master Planned
Community. (Amended Complaint, Par. 44).

9. Plaintiffs allege that Defendant Fore Stars Ltd,, recorded a Parcel Map relative to
the Badlands Golf Course property without public notification and process required by NRS
278.320 to 278.4725. Plaintiffs further allege that the requirements of NRS 278.4925 and City
of Las Vegas Unified Development Code 19.16.070 were not met when the City Planning
Director certified the Parcel Map and allowed it to be recorded by Fore Stars, Ltd. and that the
City of Las Vegas should have known that it was unlawfully recorded. (Amended Complaint,
Par. 51, 61 and 62). ‘
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10.  Plaintiffs allege in their First Claim for Relief that they are entitled to Injunctive
Relief against the Developer Defendants and City of Las Vegas enjoining them from taking any
action that violates the provisions of the Master Declaration. o

11.  Plaitiffs allege in their Second Claim for Relief that Developer Defendants have
violated their “vested rights” as allegedly afforded to them in the Master Declaration.

12.  Plaintiffs allege the following “Specific Acts of Fraud” committed by some or
all of the Defendants in this case:

1. Implied representations by Peccole Nevada Corporation, Larry Miller, Bruce]
Bayne and Greg Goorjian. (Amended Complaint, 9 76).

2. A “scheme” by Defendants Peccole Nevada Corporation, Larry Miller, Bruce]
Bayne, all of the entities listed in Paragraph 34 as members of Fore Stars, Ltd, and
Yohan Lowie, Vickie DeHart, Frank Pankratz and EHB Companies LLC i
collusion with each other whereby Fore Stars, Ltd would be sold to Lowie and hi:
partners and they in tum would clandestinely apply to the City of Las Vegas t
eliminate Badlands Golf Course and replace it with residential developmen
including high density apartments. (Amended Complaint, § 77).

3. The City of Las Vegas, through its Planning Department and members joined in|
the scheme contrived by the Defendants and participated in the collusion by]
approving and allowing Fore Stars to illegally record a Merger and Resubdivision|
Parcel Map and accepting an illegal application designed to change drainage]
system and subdivide and rezone the  Badlands Golf Course. (Amended|
Complaint, § 78).

4. That Yohan Lowie and his agents publicly represented that the Badlands Golf]
Course was losing money and used this as an excuse to redevelop the entire]
course. (Amended Complaint, ¥ 79).

5. That Yohan Lowie publically represented that he paid $30,000,000 for Fore Stars
of his own personal money when he really paid $15,000,000 and borrowed
$15,800,000. (Amended Complaint, § 80).

6. Lowie’s land use representatives and attorneys have made public claims that the
golf course is zoned R-PD7 and if the City doesn’t grant this zoning, it will result
in an inverse condemnation. (Amended Complaint, § 81).

Plaintiffs’ Metions for Preliminary Injunction against the City of Las Vegas and against
the Developer Defendants and Orders Denying Plaintiffs’ Motions for Rehearing, for Stay
on Appeal and Notice of Appeal.
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13.  On August 8, 2016, Plaintiffs filed a Motion for Preliminary Injunction seeking
to enjoin the City of Las Vegas from entertaining or acting upon agenda items presently before
the City Planning Commission that allegedly violated Plaintifﬁ‘ vested rights as home owners in
the Queensridge common interest community. ’

14,  The Court denied Plaintiffs’ Motion for Preliminary Injunction in an Order
entered on September 30, 2016 because Plaintiffs failed to demonstrate that permitting the City
of Las Vegas Planning Commission (or the Las Vegas City Council) to proceed with its
consideration of the Applications constitutes irreparable harm to Plaintiffs that would compel
the Court to grant Plaintiffs the requested injunctive relief in contravention of the Nevada
Supreme Court’s holding in Eagle Thrifiy Drugs & Market v. Hunter Lake Parent Teachers
Ass’n, 85 Nev. 162, 165, 451 P.2d 713, 714 (1969).

15.  On September 28, 2016—the day after their M&ﬁon for Preliminary Injunction
directed at the City of Las Vegas was denied—Plaintiffs filed a virtually identical Motion for
Preliminary Injunction, but directed it at Defendants Fore Stars Ltd., Seventy Acres LLC, 180
Land Co LLC, EHB Companies LLC, Yohan Lowie, Vickie Dellart and Frank Pankratz
(hereinafter “Developer Defendants™).

16. On_October 5, 2016, Plaintiffs improperly filed a Motion for Rehearing of
Plaintiffs’ Motion for Preliminary Injunction.

17.  On October 12, 2016, Plaintiffs filed a Motion for Stay Pending Appeal in
relation to the Order Denying their Motion for Preliminary Injunction against the City of Las
Vegas.

18.  On October 17, 2016, the Court, through Minute Order, denied the Plaintiffs’
Motion for Rehearing, Motion for Stay Pending Appeal and Motion for Preliminary lujuncﬂun

! The Motion 'was procedurally improper because Plaintiffs are required 1o seek leave of Court prior to filing a
Motion for Rehearing pursuant to EDCR 2.24(a) and Plaintiffs failed to do so. On October 10, 2016, the Court
issued an Order vacating the erroneously-set hearing on Plaintiffs Moticn for Rehearing, converting Plaintiffs
Motion to a Metion for Leave of Court to File Motion for Rehearing and setting same for in chambers hearing on
October 17, 2016. ‘
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against Developer Defendants. Formal Orders were subsequently entered by the Court
thereafter on October 19, 2016, October 19, 2016 and October 31, 2016, respectively.

19.  The Court denied Plaintiffs’ Motion for Rehearing of the Motion for Preliminary
Injunction because Plaintiffs could not show irreparable harm, because they possess
admimstrative remedics before the City Planning Commission and City Council pursuant to
NRS 278.3195, UDC 19.00.080(N) and NRS 278.0235, and because Plaintiffs failed to show a
reasonable likelihood of success on the merits at the September 27, 2016 hearing and failed to
allege any change of circumstances since that fime that would show a reasonable likelihood of
success as of October 17, 2016.

20. The Court denied Plaintiffs’ Motion for Stay Pending Appeal on the Order
Denying Plaintiffs’ Motion for Preliminary Injunction against the City of Las Vegas because
Plaintiffs failed to satisfy the requirements of NRAP 8 and NRCP 62(c). Plaintiffs failed to
show that the object of their potential writ petition will be defeated if their stay is denied, they
failed to show that they would suffer irreparable harm or serious injury if the stay is not issued
and they failed to show a likelihood of success on the merits.

21.  The Court denied Plaintiffs’ Motion for Preliminary Injunction against Developer
Defendants because Plaintiffs failed to meet their burden of proof that they have suffered
ireparable harm for which compensatory damages are an inadequate remedy and failed to show
a reasonable likelihood of success on the merits. The Court also based its denial on the fact that
Nevada law does not permit a litigant from seeking to enjoin the Applicant as 2 means of
avoiding well-established prohibitions and/or limitations against interfering with or seeking

advanced restraint against an administrative body’s exercise of legislative power:

In Nevada, it is established that equity cannot directly interfere with, or in advance
restrain, the discretion of an administrative body's exercise of legislative power.
[Citation omitted] This means that a court could not enjoin the City of Reno from
entertaining Fagle Thrifty's request to review the planning commission
recommendation. This establisked principle may not be avoided by the expedient
of directing the injunction te the applicant instead of the City Council.

Eagle Thrifty Drugs & Market v. Hunter Lake Parent Teachers Ass'n, 85 Nev. 162, 165,
451 P.22d 713, 714 (1969) (emphasis added).
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22.  On October 21, 2016, Plaintiffs filed a Notice of Appeal on the Order Denyi]lig
their Motion for Preliminary -Injunclion against the City of Las Vegas. Subsequently, on
October 24, 2016, Plaintiffs filed a Motion for Stay in the Suprerﬁe Cuurl On November 10,
2016, the Nevada Supreme Court dismissed Pl_aintiffs’ Appeal, and the Motion for Stay was
therefore denied as moot.

Defendants’ Motion to Dismiss

23, Defendants Fore Stars, Lid., 180 Land Ce,, LLC, Seventy Acres LLC, £HR
Compa:mes, LLC, Yohan Lowie, Vickie Dchart and Prank Pankratz filed a Motion to Dismiss
Ammdad Complaint on September 6 2014.

24, The Amended Complamt makes several allegations against the Developer
Defendants; ' .

1) that they improperly nbtamed and unlawfully recarded a parcel map merging and
te-subdividing theee Tots which compnse the Badlands Gelf Course land;

2) that, with the assistance of the City Planning Director, they did not follow
procedures for a tentative map in the creation of the parcel map,;

3) that the Cify accepied unlawful Applications frone the Developer Defendants for
a general plar amendment, zone change and site development review and
scheduled a heating before the Planning Commission on the Applications;

4) that they have violated Plaintiffs' “vested 1ights” by filing Applications to
rezong, develop and construet residential units on their land in violation of the
Master Declaration and by attempting to change the drainage system; and

5) that Developer Defendants have committed acts of fraud against Plaintiffs.

25, The Developer Defendml:lt's contended that they properly followed procedures for
approval of a parcel map because the rﬁap involved the merger and re-subdividing of only three

parcels and that Plaintiffs’ arpuments about entative maps cnly apply to trmsactions invelving '

five or more parcels, whereas pﬁr'ce] maps are used for merger and re-subdividing of four or
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fewer parcels of land. See NRS 278.461(1)(a)(“[2] person who proposed to divide any land for
transfer or development into four lots or less. .. [p]repare a parcel map...”).

26.  The Developer Defendants further argued that Plaintiffs erroncously represent
that a parcel map is subject to same requirements as a tentative map or final map of NRS
278.4925. Tentative maps are used for larger parcels and subdivisions of land and subdivisions
of land require “five or more lots.” NRS 278.320(1).

27.  The Developer Defendants argued that Plaintiffs have not pursued their appeal
remedies under UDC 19.16.040(T) and have failed to exhaust their administrative remedies.
The City similarly notes that they seek direct judicial challenge without exhausting their
administrative remedies and this is fatal to their claims regarding the parcel map in this case.
See Benson v. State Engineer, 131 Nev. __ , 358 P.3d 221, 224 (2015) and Allstate Insurance
Co. v. Thorpe, 123 Nev. 565, 571, 170 P.3d 989, 993-94 (2007).

28.  The Developer Defendants also argued that Plaintiffs have failed to exhaust their
administrative remedies prior to seeking judicial review. The Amended Complaint notes that
the Defendants’ Applications are scheduled for a public hearing before the City Planning
Commission and thereafter, before the City of Las Vegas City Council. The Planning
Commission Staff had recommended approval of all seven (7) applications. See Defendants’
Supplemental Exhibit H, filed November 2, 2016, The Applications were heard by the City
Planning Commission at its Meeting of October 18, 2016. The Planning Commission’s action
and decisions on the Applications are subject to review by the Las Vegas City Council at its
upcoming November 16, 2016 Meeting under UDC 19.16.030(H), 19.16.090(K) and
19.16.100(G). It is only after a final decision of the City Council that Plaintiffs would be
entitled to seek judicial review in the District Court pursuant to NRS 278.3195(4).

29.  The Developer Defendants argued that Plaintiffs do not have the “vested rights™
that they claim are being violated in their Second Claim for Relief because the Badlands Golf
Course land that was not annexed into Queensridge CIC, as required by the Master Declaration
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* 1976 Trust, Lisa P, Miller 1976 Tyust, William Peccole 1982 Trust, William and Wanda Peccole

and NRS 116, is unburdened, unencumbered by, and net subject to the CC&Rs and the
scstrictions of the Master Declaration.

30.  The Developer Defendants argued that the Plaintiffs have failed 1o plead fraud
with particularity as required by NRCP 3{b).

31.  The Developer Defendants argued that Plaintiffs have not alleged any viable
claims against them and their Amended Complaint should be dismissed for failure 1o state &

claim.
Plaintiffs* Voluntary Dismissal of Certain Defendanis

32.  On Qetober 4, 2016, Plaintiffs dismiséed several Peccols Defendants from this
case through a Stipwlation and Order Dismissing Without Prejudice Dofendants Lauretta P.

Bayne, individually, Lisa Miller, individually, Tawretta F. Bayne 1976 Trust, Leann P. Goorjian

1991 Trust, and the Willizm Peccole and Wanda Peccote 1971 Trust was entered.

33, On October 11, 2016, Plaintiffs dismissed the remaining Peccole Defendants
through a Stipulation and Order Dismissing Without Prejudice Defendants: Peccole Nevada
Cotporation; William Peter and Wanda Peccole Family Limited Partnership, Larry Miller and
Bfuce Bayne. As such, no Pecoole-related Defendants remain as Defendants in this case.
Dismissal of the City of Las Vegas ]

34,  The City of Las Vegas filed a Motion to Dismiss on August 30, 2016. Said
Motion was heard on Qotober 11, 2016 and was granted oo October 19, 2016, dismissing all of
Plaintiffs’ claims against the City of Las Vegas.

Lack of Standing
35, Plaintiff's Robert and Nancy Peceols, as Trustees of the Peccole Trust, have no
ownership interest in the Residence and therefor heve no standing in this action. As such, all
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claims asserted by PlaintifP's Robert and Nancy Peceole, as Trustees of the Peccole Trust are
dismissed.
Facts Regarding Developer Defendants® Motion to Dismiss

36. . The Court has reviewed and considered the filings by Plaintiffs and Defendants|
including the Supplements filed by both sides following the November 1, 2016 Hearing, as well
as the oral argument of counsel at the hearing. -

37.  Plaintiff’s Robert N, and Nancy A. Peccole, as individuals, acquired their prese
ownership interest in the Residence on September 12, 2016 and therefore had full knowledge :]
the plans to develop the land upon which the Badlands Gelf C_ourse is presently operated at the
time they acquired the Residence.

38.  Plaintiffs have not set forth facts that would substantiate a basis for the three
claims set forth in their Complaint against the Developer Defendants: Injunctive Relief/Parcel
Map, Vested Rights, and Fraud.

39.  The Developer Defendants are the successors in inierest to the rights, interests and
title in the Badlands Golf Course land formerly held by Peccole 1982 Trust, Dated February 15,
1982; William Peter and Wanda Ruth Peccole Family Limited Partnership; and Nevada Legacy
14 LLC.

40.  Plaintiffs’ have made some scumilous allegations without factual basis and
without affidavit or any other competent proof. The Court sees no evidence supporting thoss
claims.

41.  The Developer Defendants properly followed procedures for approval of a parcel
map over Defendants’ property pursuant to NRS 278.461(1)(a) because the division involved
four or fewer lots. The Developer Defendants parcel map is a legal merger and re-subdividing CIJr

land within their own boundaries,

10
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42.  The Developer Defendants have complied with all relevant provisions of NRS
Chapter 278.

43, NRS 278A.080 provides: “The powers granted under the provisions of this
chapter may be exercised by any city or county which enacts an ordinance conforming to thj
provisions of this chapter.” -

44,  The Declaration of Luann Holmes, City Clerk for the City of Las Vegas, Exhibif
L to Defendants’ November 2, 2016 Supplemental Exhibits, states at paragraph 5, “[T]he
Unified Development Code and City Ordinances for the City of Las Vegas do not contain|
provisions adopted pursuant to NRS 278A.”

45.  The Queensridge Master Declaration (Court Exhibit B and attached 1o
Defendants’ November 2, 2016 Supplement as Exhibit B), at p. 1, Recital B, states: “Declarant
intends, without obligation, to develop the Property and the Annexable Property in one or more
phases as a mixed-use common interest community pursuant to Chapter 116 of the Nevada
Revised Statutes (“NRS”), which shall contain “non-residential” areas and “residential” areas,
which may, but is not required to, include “planned communities” and “condominiums,” as M}T
quoted terms are used and defined in NRS Chapter 116.”

46.  The Queensridge community is a Common Interest Community organized under
NRS 116, This is not a PUD community.

47.  NRS 116.1201(4) states that “The provisions of Chapter 117 and 278A of NRS dg
not apply to common-interest communities.” See Defendants’ Supplemental Exhibit Q.

48.  In contrast to the City of Las Vegas® choice not to adopt the provisions of NRS
278A, municipal or city councils that choose to adopt the provisions of NRS 278A do so,
required by NRS 278A.080, by affirmatively enacting ordinances that specifically adopt Chapl:]

278A. See, e.g, Defendants’ Supplemental Exhibit N and O, Title 20 Consolidated
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Development Code 20.704.040 and 20.676, Douglas County, Nevada and Defendants’
Supplemental Exhibit P, Ordinance No. 17.040.030, City of North Las Vegas. The provisions of
NRS 278A do not apply to the facts of this case.

49.  The City Council has not voted on Defendants’ pending Applications and the
Court will not stop the City Council from conducting its ordinary business and reaching a
decision on the Applications. Plaintiffs may not enjoin the City of Las Vegas or Defendants with
regard to their instant Applications, or other Applications they may submit in the future. See
Eagle Thrifiy Drugs & Market v. Hunier Lake Parent Teachers Ass’n, 85 Nev. 162, 165, 451
P.2d 713, 714 (1969).

50.  Plaintiffs are improperly trying to impede upon the City's land use review ancq
zoning processes. The Defendants are permitted to seek approval of their Applications, or any|
Applications submitted in the future, before the City of Las Vegas, and the City of Las '\h.:ga."'1
likewise, is entitled to exercise its legislative function without interference by Plaintiffs.

51.  Plaintiffs’ claim that the Applications were “illegal” or “violations of the MﬂStBl1
Declaration™ is without merit. The filing of these Applications by Defendants, or any|
Applications .by Defendants, is not prohibited by the terms of the Master Declaration, because
the Applications concern Defendants’ own land, and such land that is not annexed into thel
Queensridge CIC is therefore not subject to the terms of its Master Declaration. Defendmn.ﬁ
cannot violate the terms of an agreement to which they are not a party and which does not apply|
to them.

52.  Plaintiffs’ inferences and allegations regarding whether the Badlands Golf Course
land is subject to the Queensridge Master Declaration are not fair and reasonable, and have no

support in fact or law.
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53.  The land which is owned by the Defendants, upon which the Badlands Golf
Course is presently operated (“GC Land™) that was never annexed into the Queensridge CIC
never became part of the “Property” as defined in the Queensridge Master Declaration and i
therefore not subject to the terms, conditions, requirements or restrictions of the Queensridge
Master Declaration.

54.  Plaintiffs cannot prove a set of facts under which the GC Land was annexed into
the “Property” as defined in the Queensridge Master Declaration.

55.  Since Plaintiffs have failed to prove that the GC Land was annexed into the|
“Property” as defined in the Master Declaration, then the GC Land is not subject to the terms and
conditions of the Master Declaration.

56.  There can be no violation of the Master Declaration by Defendants if the GO
Land is not subject to the Master Declaration. Therefore, the Defendants’ Applications are not
prohibited by, or violative of, the Master Declaration.

57.  Plaintiffs’ Exhibit 1 to their Supplement filed November 8, 2016 depicts a
proposed and conceptual master plan amendment. The maps attached thereto do not appear (o)
depict the 9-hole golf course, but instead identifies that area as proposed single family]
development units.

58.  Plaintiffs’ Exhibit 2 to their Supplement filed November 8, 2016, which is alsq
Exhibit J to Defendants’ Supplement filed November 2, 2016, approves a request for rezoning toj
R-PD3, R-PD7 and C-1, which all indicate the intent to develop in the fiture as residential or
commercial, Plaintiffs alleged this was a Resolution of Intent which was “expunged” upon
approval of the application. Plaintiffs alleged that BExhibit 3 to their Supplement, the 1991
zoning approval letter, was likewise expunged. However, the Zoning Bill No. Z-20011

Ordinance No. 5353, attached as Exhibit [ to Defendants’ Motion to Dismiss, demonstrates that
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"Vegas to Frank Pankratz dated December 20, 2014, confirm the R-PD7 zoning on all parcel

the R-PD7 Zoning was codified and incorporated into tle amended Atlas in 2001, Therefore
Plaindifls’ claim that Attorney Jerbic’s presentation at the Planning Commission Meeting
(Exhibit D to Defendants’ Supplement) is “erronecus™ is, in fact, incorrect, Adomcy Jerbic’s
presentation is supperted Uy the documentation: of publ.i(; record,

59.  Defendants’ Supplemental Exhibit I, a March 26, 1986 letter to the City Pla.nningJ
Commission, specifically sought the R-PD} zoning for a planned golf course “as it allows thg
developer flexibility and the City design control” Thus, keeping 1he'golf course zoined fou
potential future cklavelopment as residential weg an imtentional part of the plan.

60,  Further, Defendants’ Supplemental Exhibit ¥, two letters from the City of

beld by Fore Stars, Lid.

61,  Plaintiffe’ Exhibit 4 to their Supplement filed November §, 2016, .a 1936 map
depict-s twa proposed golf co_urses; one proposed in Cﬂ.uy(;n Gate and the other proposed around
what is currently Badlands., However, the currenl Badlands Golf Course is nat the same as what
is depicted on that map, OF note, the aree on which the 9 hole golf course currently sits i
depicted as single family development.

62. Txhibit A fo the Quesnsridge Master Declaration defines the initiel tand
cotrnitted a3 “Property” and Exhibit B ﬂ;ﬁ.nes the land that is eligible to be annexed, but it onky|
becomes part of the “Property™ if a Declaration of Annexation is filed with the County Recorder.

63.  The Court finds that Recital A fo the Queenstidge Master Declaration defines

“Property” to “mean and include both of the real property described in Exhibit “A” hereto andT

that portion of the Annexable Property which may be annexed from time to time in accordancd

with Section 2.3, below.”
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64, The Court finds that Recital A of the Queensridge Master Declarafion fiwther
states that “Tn no event shall the tarm “Property” include any portion of the Annexable Property
for which 3 Declaration of Anuexaﬁoﬁ has not been Recorded. .. .

65.  The Count finds that after revicwing the Supplemental Exhibit, Annexation Bindes
filed on Oectober 20, 2016 at ibe Court’s request, and the map enfered as Exhibit A at the
Novémber 1, 2016 Hearing and to Defendants® Novembex 2, 2016 Supplement, that the property
owned by Developer Defen&ants that was never annexéd inte the Queensridge CIC is thereforg
pot part of the “Properly” as defined in the Queensridge Master Declaration.

I 66. The Cowrt .- therefore finds that the terms, conditions, and restrictions of the
Queensridge Master Declarafion do not apply to the GC Land and cannot be enforced against the
GC Land. '

67.  The Court finds that Exhibit C to the Master Declaration is not a depiction
exclusively of the “Property” as Plaintiffs allege. It is clear that it depicts both the Property |
which is a very soall piece, and the Aﬁnexable Propexty, pursuant to !the Master Déclaration,
page 10, Section 1.55, which states that Master Plan is defined as the “(Izut;.enszidge Master Plan|

- proposed b}; Declavant for the Property and the Annexable Property which is set forth in Exhibit
"C," hereto...” Plaintiffs’ Supplement filed November 8, 2016, BExhibit 5, is .page 10 of th7
Master Declaration, and Plaintiffs emphasize that is a master plan propased by the Declaratior]
“for the property.” But reading the provision as a whole, it is elear that it is 2 “proposad™.plan fo
the Property (as defined by the Master Declaration at Recital A} and “the Annexable Property.”

- 68.  Likewisc, Exhibit 6 to Plaintiffs’ Supplemeﬁt filed November 8, 2016 deﬁnesl

“Final Map’ as a Recorded map of “any portion™ of the Property. It does not depict all of the]

Property. The Master Declaration at Section 1.55 is clear that its Exhibit C depicts the Yropesty;
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and the Annexable Property, and Defendants’ Supplemental Exhibit A makes clear that not all of
the Annexable Property was actually annexed into the Queensridge CIC.

69.  Plaintiffs’ Supplemental Exhibit 7, which is Exhibit C to the Master Declaration,
does not depict “Lot 10” as part of the Property. It depicts Lot 10 as part of the Annexable
Property. Plaintiffs’ Supplemental Exhibit 8 depicts, as I discussed by Defendants at the
November 1, 2016 Hearing, that Lot IQ ‘was subdivided into several parcels, one of which
became the 9 hole golf course. It was not designated as “not a part of the Property or Annexable
Property™ because it was Annexable Property. However, again, the public record Declarations of
Annexation, as summarized in Defendants’ Supplemental Exhibit A, shows that Parcel 21, the 9
holes, was never annexed into the Queensridge CIC,

70.  The Master Declaration at Recital B provides that the Property “may, but is m)T
required to, include...a golf course.”

71.  The Master Declaration at Recital B further provides that “The existing 18-hole
golf course commonly known as the “Badlands Golf Course” is not a part of the Property o
Annexable Property.” The Court finds that does not mean that the 9-hole golf course was a part
of the Property. It is clear that it was part of the Annexable Property, and was subject to
development rights. [n addition to the “diamond” on the Exhibit C Map indicating it is “subjec
to development rights, p. 1, Recital B of the Master Declaration states: “Declarant intends|
without obligation, to develop the Property and the Annexable Property..."”

72.  In any event, the Amended and Restated Master Declaration of October, 2000
included the 9 holes, and provides “The existing 27-hole golf course commonly known as the
“Badlands Golf Court” is not a part of the Property or Annexable Property.”

73.  The Court finds that Mr. Peccole’s Deed (Plaintiffs’ Supplemental Exh.ibi‘t 9) and

Preliminary Title Report provided by Plaintiffs both indicate that his home was part of the
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Queensridge CIC, that it sits on Parcel 19, which was annexed into the Queensridge CIC in]
March, 2000. Both indicate that his home is subject to the terms and conditions of the Master
Declaration, “including any amendments and supplements thereto.”

74.  The Court finds that, conversely, the Fore Stars, Ltd. Deed of 2005 does not have;
any such reference to the Queensridge Master Declaration or Queensridge CIC. Likewise none of
the other Deeds involving éha GC Land, Defendants’ Supplemental Exhibits E, F, and G filed
November 2, 2016, make any reference to such land being subject to, or restricted by, thel
Queensridge Master Declaration.

75.  Plaintiffs’ Supplemental Exhibit 10, likewise, ignores the second sentence of
Section 13.2.1, which provides “In addition, Declarant shall have the right to unilaterally amend|
this Master Declaration to make the following amendments...” The four (4) rights including thej
right to amend the Master Declaration as necessary to correct exhibits or satisfy requirements off
governmental agencies, to amend the Master Plan, to amend the Master Declaration as necessary)
or appropriate to the exercise Declarant’s rights, and to amend the Master declaration as
necessary to comply with the provisions of NRS 116. Declarant, indeed, amended the Master
Declaration as such just a few months affer Plaintiffs’ purchased their home.

76.  Contrary to Plaintiffs’ claim, the Amended and Restated Master Declaration was,
in fact, recorded on August 16, 2002, as reflected in Defendants’ Second Supplement, Exhibit Q.

77.  Regardless, whether or not the 9-hole course is “not a party of the Property or
Annexable Property” is irrelevant, if it was never annexed.

78.  The Court finds that the Master Declaration and Deeds, as well as the
Declarations of Annexation, are recorded documents and public record.

79.  This Court has heard Plaintiffs’ arguments and is not satisfied, and does not

believe, that the GC Land is subject to the Master Declaration of Queensridge.
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80.  This Court is of the opinion that Plaintiffs’ counsel Robert N. Peccole, Esq. may
be so personally close to the case that he is missing the key issues central to the causes of action.

81,  The Court finds that the Developer Defendants have the right to develop the GC

82,  The Court finds that the GC Land owned by Developer Defendants has “hard|
zoning” of R-PD7. This allows up to 7.49 development units per acre subject to City of Lag
Vegas requirements.

83.  Of Plaintiffs’ six averments of Fraud in their Amended Complaint, the only ong
that could possibly meet all of the elements required is #1. That is the only averment where
Plaintiffs claim that a false representation was made by any of the Defendants with the intention
of inducing Plaintiffs to act based upon a specific misrepresentation. None of the remaining five
averments involve representations made directly to Plaintiffs. Plaintiffs’ first fraud claim failg
for two reasons: first, Plaintiffs alleged that the representations were “implied representations.”
The elements of Fraud require actual representations, not implied representations and second,
and more importantl;y, Plaintiffs have dismissed all of the Defendants listed in averment #1 who
they claim made false representations to them.

84.  Plaintiffs allegations of fraud against Developer Defendants fail and are
insufficient pursuant to NRCP 9(b) because they are not plead with particularity and do no

include averments as to time, place, identity of parties involved and the nature of the fraud,

Developer Defendants at the time of purchase of the custom lot, Furthermore, Plaintiffs have
voluntarily dismissed the Peccole Defendants who allegedly engaged in said alleged fraud.
85.  Assuming the facts alleged by Plaintiffs to be true, Plaintiffs cannot meet the

elements of any type of fraud recognized in the State of Nevada, including: negligent
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istepresentation, intentional misrepresentation or fravd in the inducernent as their elaim is pled
against Develope_r Defendants. This alleged “scheme,” does not meet the ¢lements of fraud
bacause Plaintiffs fail to allege that Developer Defendants made a false representatien 1o them:
that Developer Defendants knew the tepresentation was false; that\ Developer Defendants
intended to induce Plaintiffs to rely on t}_u‘s knowing, false representatin‘n; and that Plaintiffy
actually relied an such knowing, talse represenietion. Plaintiffs not only fail to allege that they
have ever spoken to any of the Developer Defendants, but Mr. Peccole admiited st the Ostobes
11, 2016 Hearing that he had never spoken to Mr. Lowie.
g6, Plaintiffs are alleging a conspitacy, but that would be a ¢riminal mater, Whag
they are trying to do is stop an administrative arm of the City of Las Vegas from doing thair joh,
87.  Plaintiffs’ general and unsuppnrtcd allegations of a “scheme” invelvi
Developer Defendants and the naw-dismissed Peccole Defendants and Defendant City of L:j
Vegas do not ]I]f.-ei. the Sepal burden of stating a fraud claim with particularity. There is quite
simply no competent evidence o even begin to suggest the tmuth of such- seurrilous allegations.
88, Pl{:linriffs have failed to state a claim for relief againse the followiﬁg Defendants:
Yohan Lowie, Vick.ie DeHart, Frank Pankratz and EHB Companies LLC and those claims
should be dismissed. Plaintiffs* only claims against Lowie, DeHart and Pankratz are the fraud

claims, but the fraud claim is legeily insufficient because it fails to allege that any of these)

individuals ever made any fraudulent representations to Plaintiffs. Lowie, DeHari and Pankraty

are Mangers of EHE Companies LLC. EHB Companies LLC is the sole Manager of Fore Stary .

Ltd., 180 Land Co LLC, and Seventy Acres LLC. Plaintiffs have failed to propetly allege the
elements of any causes of action sufficient to impose liability, nor even pierce the corporate veil)

against the Managers of any of the above-lisied entifies.
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89.  Tn light of Plaintiffs voluntarily dismiszal of the Peceole Defendants, whom arg
alleged to have actuslly made the frandulent representations to Plaintiff Robert Peccole
Plaintiffs” claims against Yoban Lowie, Vickie Delfarf, Frank Pankraiz, and EHB Companiey
LLC, whom are niot alleged to have ever held a conversation with Plaintiff Robert Peccole,
appear to have been brought solely for the purpose of harassment and nuisance.

90,  Although ordinarily leave to amend the Complaint should be frecly given whe:
justioe requires, Plaintiffs have already amended their Complaint ence and have failed to state
claim against the Developer Defendants. For the reasons set forth hereinabove, Plaintiffs shal
not be permitted to amend their Complaint a second fime in relation to their _cIaj-ms againstf
Developer Defendants as the attempt to amend the Cgmplajnt'Would be fstile.

91.  Developer Defendants introduced, and the Court aceepted, the following Exhibitg
at the Hearing, as well as taking notice of multiple other exhibits which were attached to the
various filings {including Plaintiffs® Deeds, Title Reports, Plaintiffs’ Purchase Agreement
Addendum to Plaintiffs’ Purchase Agreement, Fore Stars, Ltc.’s Deed, the Declarations of
Annexafion, and others):

I) Exhibitd:  Property Annexation Summary Map;

2) ExhibitB:  Master Declaration;

3) Exthibit C: Amended Master Declaration:

4) ExhibitD:  Video/thumb drive from Planning Commission hearing of City
- Attorney Brad Jerbic.

92, If any of these Findings of Faci is more appropriately deemed a Conclusion of
Law, 5o shall it be deemed.

CONCLUSIONS OF EAW

93.  The Nevada Supreme Court has explained that “a timely notice of appeal divesty
the district court of jurigdiction to act and vests jurisdiction in this court” and that the point ay

which jurisdiction is fransferred from the district court to the Supreme Court must be clearly,
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defined. Alﬁmugh. when an appeal 13 perfectad; the district court is divested of jurisdiction g
revisit issues that are pending before the Supreme Court, the distriet court retains jurisdiction to
enter orders on matters that are collaiesal to and independent fiom the appealed order, ie.
matters that in 1o way affect the appeal’s merilts. Mack-Maniey v. Manley, 122 Nev. 849, 855
138 P.3d 525, 529-530 (2000),

94, Tt arder for a complaint to be dismissed for failure to state a claim, it tnust appear

beyond a doubt that the plaintiff could prove no set of faets which, if accepted by the trier of fact, .

would entitle him or her o relief. Blaclyack Bonding v. City of Las _ngas Mun. Cowrt, 116 Nev.
1213, 1217, 14P3d 1275, 1278 (2000)(emphasis added).

9.5. The Court must draw every fair inference in favor of the non-moving perty. 1
{emphasis added).

h 96,  Courts are generally to accept the facival allegations of a Coﬁplaint as frue on &
Motion to Dismiss, but the allegations must be legally sufficient to constitute the elements of the
claim asserted. Carpenter v. Shalev, 126 Nev. 638, 367 P.3d 753 (2010).

97.  Plamiiffs have failed Lo state & claim upon which relief can be granted, cven with
every fair inference in favor of Plaintiffs. It appears beyond a doubt that Plaintiffs can prove no
set of facts which would entitle them to relief,

98, NRS 52.275 provides that “the cottents of voluminous writings, recordings o
photographs which cannot mnvﬁenﬂy be examined in court may be presented in the Eon:nl Of;|
chast, summary or mlcuﬁion;”

9. While a Cout generally may not consider material beyond the complaint in ruling
on a 12(b)(6) motion, “[a) court may take judicial noiice of “matters of public record” witho
converting a motion to dismiss into a motion for swunmary judgment,” as long as the fact

noticed are not “subject 10 reasonable dispute.” Iuri-Plex Techs., Ine, v. Crest Grp., Inc., 499

2
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F.3d 1048, 1052 (%h Cir. 2007)(citing Lee v. City of Los Angeles, 250 .3 668, 683-89 (9th
Cir. 2601); see also United States v. Ritchie, 342 F.3d 903, 908-0% (9th Cir.2003)). Courts may|
take judicial notice of some public records, incleding the “records and reports of administrative
bodies.” Liited States v. Ritchie, 342 F.3d 903, 909 (9th Cir. 2003) (citing Fuferstate Nat. Gay
Co. v. 8 Cal. Gas Co., 209 F.2d 380, 385 (¢th Cir,1953)). The administeative regulations|
zoning letters, CC&R and Master Declarations referenced herein are such documents,

100.  Plaintiffs have sought judicial challenge and review of the parcel maps without
exhausting their administrative remedies first and this is fatal to their claims regarding the parcel_
maps. Benson v. State Enginecr, 131 Nev. ___, 358 P.3d 221, 224 (2015) and Afistate Insurance
C_‘a.. v. Thorpe, 123 Nev. 565, 571, 170 P.3d 989, 993-84 (2007). _

101.- The City Planning Commission and City Couneil’s work is of a legislative
function and Plainfiffs’ claims attempting {0 enjoin the review of Defendant Dovelopers’
Applicaﬁons are not ripe. UDIC 19.16.030(H), 19.16.090(K) and 19.16.100(3).

102. Plaintiffs have an adequate remedy in law in the fonn of judicial review pursnant
19 UDC 19.16.040(T) and NRS 233B. -

103. Zoning crdinances do not overidz privately-placed restrictions and courts cannot
invalidate restrictive covenants because of a zoning change. Western Land Co, v. Truskolaski, 88
Nev. 200, 206, 495 P.2d 624, 627 (1972).

104, NRS 278A.080 provides: “The powers granted under the provisions of thig
chapter may be exercised by any city or county which enacts an ordinance con'fom;ring to the
provisions of this chapter,”

105.  NRS 116.1201(4} specitically and unambiguously provides, “The provisions mJ

chapters 117 and 278A of NRS do not apply to common-interest communities,”

ROR023940
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| of the Defendants, Plaintiffs did not reference their alleged claim at all, and the Court Finds, at

106,  NRS 278.320(2) states that “A common-interest community consisting of five o
more units shall be deemed to be & subdivision of land within the meaning of this section, but
need only comply with NRS 278.326 to 278.460, inclusive and 278.473 to 278.490, inclusive.”

107.  Private land use agrecments are enforced by actions between .the parties to th
agreament and enforcement of such agreements is to be carried out by the Courts, ot zomi
boards.

108,  Plaintiffs “vested rights” Claim for Relicf is not a viable claim because Plaintiffy
have failed to show that the GC Land is suibject to the Master Decleration and therefore thaf
claim should be dismissed.

109.  Plaintiffs have failed to plead frand with particularity as required by NRCP 9(b)
The absence of any plausible claim, of frand against the Defendants was finther demonstrated by
ths fact that throughout the Court's lengthy hearing upon the Defendants’ Motion fo Dismiss
Plaintiffs’ Amended Complaint, Plaintiffs did not make a single reference or allegation

whatsoever that would suggest in any way that the Plaintiffs had any claim of fraud against any;

this time, that the Plaintiffs have failed o siate any claim upon with relief may be g;rantad againsﬁ

the Defendants, See NRCP 9(b).

119, Under Nevada law, a Plainfiff must prove the elements of fraudulen

- misrepresentation by clesr anci convineing evidence: (1) A false representation made by the

defendant; (2) defendant's knowledge or belief that its representation was false or that defendan
has an insufficient besis of information for making the representation; (3} defendant intendéd to
induce pIalmLEf ta mct or refiain from acting upon the misrepresentation; and (4) damage to thel

plaintiff as a resulf of relying on the misrepresentation. Barmettler v. Reno Air, Je., 114 Nev|
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g 1] 441, 447, 956 2.2d 1382, 1386 (1998), citing Bulbmmn ing. 3, Nevada Bell, 108 Nev. 108, (1)
; ZU 11, 425 P2 588, 592 (1992); Lubbe v. farba, 91 Nav. 596, 399, 590 P.2d 115, 117 (1975).
3 11t N.ev&d.a faow pravides: {i)a shié]d_ to protoct mermbers and managers from: Habikity
: for the debis and Kabilities of the limited Hability compeny, NRS 8537/, and (i) 2 mamber of &
6 timited-Tiability company is not a proper party toproceedings by or against the company, NRS
7] 86.381. The Count finds that ngwming e individosl Defendants, Lowie, DeHait and Pankiatz)
%8 was not madein good faith, not was There ang reasonable factual busis to assert such sexfous and
i N wourrilows allegations against them,
a:% 19 12, K any of these Conclusions of Law is more appropristely deejaed 4 Findings ofJ
é i Faet, so shall #.be dearned.
;% 17 _
= i3 QEDER AND JUDGMENT _
14 IT 78 IEREBY ORDEREN, ADJUDGED AND DECREED thet the Defondants
: 15| Fors Stars, Lid,, 130 Land Co LLC, Seventy Acres LLC, EMB Compantes LLC, Yohar Lowie,
16 Vickie Debore and Prack Pankratz® Moten to Dismiss Amended Complaimt is hereby
17 GRANTEL.
18 T 35 FURTHER ORDERED, ADJUDGER AND DECREED fhat a3 fo the

1ol Defendenis Fore Stars, 1wl 180 Land Co LLE, Seventy Avres ELC, BEB Companies LLE,
gl Yonsn Lowie, Vickie Irchart and Yrank Panlrets, Plalatiffs’ Awmended Complaint is herehby
21l dismissed with prejudice. _

2% IT IS FURYHER ORBERED, ADTUDGED AND DECREED dwt. collateral to the
2% 'imt_ant,F;mﬁings of Fagt, Conclusions af Law, Order and hdgment, Gre Comrt wil! address. the
24!l Delfendants® Motion for Attemeys” Feee and Costs, and Supplement fhereto pursuant w NRCP
a5l 11, and issﬁe z,.stparai‘c Order and Jidpmett relativg tharglo,

%% DATED this It _day of November 2015,
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‘ L || Respectfully submitted by:
i 2| IMMERSON LAW FIRM, P.C.
i 3\ s/ James J. Jimmerson, Esg.
| James J. Jimmerson, Esq.
4|l Nevada Bar No. 000264
415 South 6th Street, Suite 100
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James J. Jimmersen, Esq. .

. Nevada State Bar No. 00264 '
Email: ks@jimmersonlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100 -

Las Vegas, Nevada 89101

Telephone: (702} 3838-7171

Facsimile: (702) 380-6422

Atiomeys for Defendants Fore Stars, Lid.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHert

and Frank Pankraiz '

CLERK OF THE COURT

" DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A. CASE NO. A-16-730854-C
PECCOLE, individuals, and Trustees of the .
ROBERT N. and NANCY A, PECCOLE DEPT. NO: Vill

FAMILY TRUST,
. NOTICE OF ENTRY OF FINDINGS OF
Plaintiffs, FACT, CONCLUSIONS OF LAW AND
Ve, JUDGMENT GRANTING DEFENDANTS
FORE STARS, LTD., 180 LAND CO.,
PECCCOLE NEVADA, CORPORATION, a LLC, SEVENTY ACRES, LLC, EHB
Nevada Corporation; WILLIAM PECCOLE CORPANIES, LLC, YOHAN LOWIE,

1982 TRUST,; WILLIAM PETER and VICKIE DEHART AND FRANK
WANDA PECCOLE FAMILY LIMITED. PANKRATZ'S MOTION FOR
PARTNERSHIP, a Nevada Limited ATTORNEYS' FEES AND COSTS

Partnemship; WILLIAIM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISAP. | Pate: November 21, 2016
MILLER 1978 TRUST; LAURETTA P.. In Chambers

BAYNE 1976 TRUST; LEANN P. Gourtreom 11B
GODRJIAN 1576 TRUST; WILLIAM
PECCOLE and WANDA PECGOLE 1891
TRUST; FORE STARS, LTD., a Nevada
Lirnited Liakility Company; 180 Land Co.,
LLC, a Nevada Limitad Liability Company;
SEVENTY ACRES, LLC., a Nevada Limited
Liability Cornpany, EHB CCMPANIES, LLC,
a Nevada Limited Liability Company; THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual;
BRUCE BAYNE, an individual, LAURETTA
P. BAYNE, an individual; YOHAN { OWIE,

- ah individual, VICKIE DEHART, an
individual; FRANK PANKRATZ, an
individua!,

Pefendants.
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PLEASE TAKE NDTICE that Findings of Fact, Conclusions of Law and Judgment
Granting Defendants Fore Stars, Lid., 180 Land Co., LLC, Seventy Acses, LLC, EHB
Companies, LLG, Yoha_n Lowie, Vickie DeHart and Frank Pankratz's Motion For
Attorneys' Fees and Costs was entered Iin the above-entiiled acﬁon on the 20th day of

January, 2017, a copy of which is attached hereto.

Dated: January -2 {, 2017.

THE JIMMERSON LAW FIRM, P.C.

By A
W livinerson, Esq.
Evada State Bar No. 000264
415 South 6th Street, Suite 100
Las Veqgas, Nevada 89101
Attomeys for Defendants Fore Stars, Lid,,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart
and Frank Pankralz
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an amployee of The Jimmerson Law

Firm, P.C. and that on th!a,gﬁ‘\day of January, 2017, l_sen.jed a true and comect copy
of the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT, GONCLUSIONS OF LA

AND JUDGMENT GRANTING DEFENDANTS FORE STARS, LTD., 180 LAND CO. '
LLC, SEVENTY ACRES, LLC, EHB COMPANIES, LLC, YOHAN LOWIE, VICKI
DEHART AND FRANK PANKRATZ'S MOTION FOR ATTORNEYS' FEES AND COST:

&s indicated below:

_X_ by placing same to be deposited for mailing in the United States Mail, ina
sealed envelope upon which first class postage was prepaid in Las
Vegas, Nevada;

__X_ by electrcnic means by operation of the Court’s electronic filing system
upcn each parly in this case who is registered as an electronic case filing
user with the Clerk -

" To the aitorney(s) listed below at the address, email address, andfor facsimife _

number indicated below:

Robert N. Peccole, Esq. Todd Davis, Esq.

PECCOLE & PECCOLE, |.TD, EHB Companies LLC

8689 W. Charleston Blvd., #109 1215 S. Fort Apache, Suite 120
l.as Vegas, NV 89117 Las Vegas, NV 89117
bob@peccole. vcoxmail.com tdavis@ehbcompanies com
Lewis J. Gazda, Esq. _ Stephen R, Hackett, Esq.
GAZDA & TADAYON . SKLAR WILLIAMS, PLLC
2600 S. Rainbow Blvd., #200 410 8. Rampart Blvd., #350
Las Vegas, NV 89146 Las Vegas, NV 89145
efile@gazdatadayen.com ekapelnal@klar-law.com
abeltran@gardatadayon.com shackett@sklar-law.com
kgerwick@gazdatadayon.com

lewisigazda@omail.com -

mbdeptulafaazdatadayon.com

A A,

An ﬁlployee of The Jimmerson Law Firm, P.C
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DORAY AL £, SHITH
DIETRICT UDGE

DERARTHENT BISHT
LAS VEBAS R BITT

Electronicalty Filed
01/2042017 03:07:21 PM

FECL : % j éﬁw«w—-
CLERK OF THE COURY
DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A, Case No. A-16-738654-C
PECCOLE, individuals, and Tmsteesctg' IEbc Dept, No, VIII
EE%EE;F '?ﬁus-r NANCY A. PECCOLE FINDINGS GF FACT, CONCLUSIONS
' OF LAW, ORDER AND JUDGMENT
Plaintiffs, GRANTING DEFENDANTS FORE
STARS, LTD.,, 180 LAND CO LLC,
" SEVENTY ACRES LLC, EHB

) COMPANIES L1.C, YOHAN L?{WIE.
PECCOLE NEVADA, CORPORATION, a VICKIE DEHART AND FRAN
Nevada Corporation; WH.LIAM PECCOLE PANKRATZ'S MOTION FOR

1932 TRUST; WILLIAM PETER and ATTORNEYS' FEES AND COSTS
WANDA PECOOLE FAMILY LIMITED .

PARTNERSHIP, a Nevada Limited Hearing Date: November 21, 2016
Partnership; WILLIAM PECCOLE and IN CHAMBERS

WANDA PECCOLE 1971 TRUST: LISA P.

MILLER 1976 TRUST; LAURETTAP. Couriroom 1183

BAYNE 1975 TRUST; LEANN P.
GOORIIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Mevade
Limited Liability Company; 130 LAND CO,
LLC, a Nevada Limited Liability Coml:uany;
SEVENTY ACRES, LLC, a Nevada Limited
Liability Company; EHB COMPANIES,
LLC, a Nevada Limited Liability Compary:
‘I'HE CITY OF LAS VEGAS; LARRY
MILLER, an individual; LISA MILLER, an
individual; BRUCE BAYNE, an individval;
LAURETTA P. BAYNE, an individual;
YOHAN LOWIE, an individeal; VICKIE
DEHART, an individual; and FRANK
PANKRATZ, an individual,

Defendants.

This mgtter conting on for Hearing on the 21 day of November, 2016 on Defendants
Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Comixanic:s LLC, Yohan Lowie,
Vickic Dehart and Frank Penkratz’s Motion for Adtorney’s Fees and Costs, and the

Supplement thereto and request for NRCP 11 Sanctions, and Plaintiffs’ Response thereta, and
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the Court, having fully considered ﬂae papers and pleadings on file herein, and good cause
appearing, issues the following Findings of Fact, Conclusions of Law, Order and Judgment:
FINDINGS OF FACT

L. Plantiffs Robert and Nuncy Peccole are residents of the Queensridge common
iterest coramuaity (“Queensridge CIC™), as defined in NRS 116, and owners of the property
identified a5 APN 138-31-215-013, commonly known as 9740 Verluine Cowrt, Las Vegas,
Nevada (“Residence™). {Amended Complaint, Paz. 2). On August 4, 2016, Plaintiffs filed their
Amended Complaint which alleged the following Clairs for Relief against all Defendants; 1)
Injunctive Relief: 2) Violations of Plaintiffs” Vested Rights and 3) Fraud.

2. . Atthe time of filing of the Complaint and Amended Complaint, the Residence
was owned by the Robert N. and Na;wy A. Peccole Family Trust (“Peccole Trust”). The
Pecole Trust acquired title to the Residencs on Angust 24, 2013 from Plaintiff’s Robert and
Nancy Peccole, as individuals. Plaintiff's Robert N. and N&ncy A. Peccole, as individuals,
acquired their present ownership knterest in the Residence on September 12, 2016 and
therefore had full knowledge of the plans to develop the land upon which the Badlands Golf

Course is presently operated at the time they acquired the Regidence. By Sepiember 12, 2016, |

and thereafter, Plaintiffs also had full knowledge of the haed zoning on Plaintif’ and
Defendants’ property of R-PD7, and of the City of Las Vegas® Ordmance of July 6, 2001, Bill
No. Z-200i-1, Ordinance No. 5353, that formally codified that zoning for the propertics at
issuc.

3. Earlier, on August §, 2016, Plaintiffs filed a Motion for Preliminary Injunction

" secking to enjoin the City of Las Vegas from entertaining or acting upan agenda items before

the City Planning Commission that allegedly violated Plaintiffs’ vested ﬁghm as home owners
in the Queensridge CIC. |

4. All Defendants opposed the Motion, and in Plainfiffs’ Reply, Plaintiffs
confirmed that their Motion was directed not just to the City, but to other Defendants, stating:
“Tﬁe Matlon for Preliminary Injunction does not involve the zoning lssue, but instéad,

2
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addressos the Fate Stars Defendants” violation of the conditions and restrictions contained in
ihe Masier Declaration” (Reply, p. 160, 2-9), By their own argument, Plaintiffs
acknowledged that the Motion for Profiminary Injunction was for all intents and purposes
directed at the Fore Stars Defendants, notwithstanding that it was dong s¢ under the guise of
the City"s conduct. )

5. On September 2, 2016, Defendants filed a detailed Opposition, with copies of
the Master Declaration, Deeds, Title Reports and multiple other documents attached,
demonstrating that the covenants, conditions end r_estrictions of the Queensridge Master
Declaration (the Master Declaration of CC&Rs of the Queeﬁdge CIC) only apply to land
which was originally declared to be 2 part of, or which was fater anﬁexed into, the Queensridge
CIC by a Declaration of Annexation, The property owned by the Defendaﬁis was not annexed
into the Queensridge CIC. Defendants” land is frec and eleer of encumbrances by. CC&Rs, and
the restrictions of the Master Declaration. Defendants’ Deeds, Plaintifis’ Deeds and ttle
teport, and the Master Declaration all confirm that fact. ’

6. Thus, it was a misrepresentation by Plaintiffs to claim the land not subject to
annexation or easement ig impacted by the CC&Rs of the adjacent Quccnsridge CIC, when
CC&Rs have no applicability to such kand, Therefore, Plaintily’ alleged “vested rights” to
“enforee the conditions and restrictive covenants of the Master beclaration" relating to the
Queenstidge CIC, allegedly arising from their Purchase Agreement, Property Deed and the
Master Declaralion, l;lave 10 applicability to and that is not annexed fuio, or a part of, the
.Quemsridge CIC. As such, the Master Declaration has no applicability to Defendants’ land.

7. On September 27, 2016, the parties were before the Court en the Mation for
Preliminary Injunction and, afier reading all papers and pleadings on file, the Court heard
extensive oral argument lasting nearly two (2} hours from all pasties. The Court concluded
that Plaintiffs failed fo meet their burden for a Preliminary Injunction, had failed 1o
demonstrate irreparable injury by the City’s consideration of the Applications, and failed to
demonsteate o likelihood of success o the merits, amongst ather failings.
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8. The Court -ienied Plzintiffy’ Motion for Prcliminary Injunction in an Order
entered on Septemtber 30, 2016, because Plaintiffs failed to demonstrate that perinitting the
City of Las Vegas Plarning Commission {or the Las Vegas City Conncil) to proceed with its
consideration of the Applications constitutes ireparable hasm to Plaintiffy that would compel
the Coust to grant Paintiffs the requested injunctive refief in contravention of the Nevada
Supreme Court’s holding in Eagle Theifiy Drugs & Market v. Hunter Lake Parent Teachers
Ass'n, 85 Nev. 162, 165, 451 B.2d 713, 714 (1969).

. On September 28, 2016—the day after their Motion for Preliminary Infunction
directed at the City of Las Vegas was denied—Plaiatiffs ignared that Nevada Supreme Court
precedent and filed a virtually identical Motion for Preliminary Injunction, but directed it
specifically at Defendants Fore Stars Ltd., Seventy Acres LLC, 180 Land C? LLC, EHB
Companics LLC, Yoban Lawie, Vickie Delart and Frank Pankratz {hereinafter “Developer
Defendants™), and o longer against the Defendant City of Las Veges. Substantively, the
Motion and the arguments are identical to those made in the original Motion which had just
beer denied the day before, except that Plaintiffs focused a bit more on the “vested rights”

claim, namely, that the applications themselves could not have been filed hecause they are -

allezedly prohibited by the Queensridge Master Declaration. i

10.  Extensive briefing followed in which Defendants demonstrated that the terms,
conditions and restricfions of the Queensridge Master Declaration could not be enforced
against land whieh is not within the Quleensridgc CIC, cither because it was “Not a Part of the
Property or Annexable Property” as defined within the Queensridge Master Declaration, er
because it was Annexable Property, but which was never annexed {and therefore never became
a part of the Queensridge CIC).

11.  OnOctober 5, 2016, Plaintiffs filed a Motion for Rehearing of Plaintiffs® first |

Motion for Prelimjnary Injunction. The Court found that the Motion was procedurally
improper becanse Plaintiffs were required to seek leave of Court prier to filing-a Motion for
Rehearing pursuant to EDCR. 2.24(a) and Plaintiffs feiled w do so. On October 10, 20146, the
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Count fssued an Order vacaling the erronieously-set heating on Plaintiffs Motion for Rehearing,
convm-hng Plaintiéfs Motion to a Mosion for Leave of Court to File Motion for Rehearing and
setting same for in chambers hearing on Qctober 17, 2016

12.  On October 11, 2016, the Coust held a hearing on Defendaats City of Las
Vegas’ Motion to Dismiss Amended Complaint, which was ultimately was granted by Order
filed October 19, 2016. At the hearing, the Court advised Mr, Peccole, counsel for Plaintiffs,
that it belicved that he was 100 ¢lose to this” and was missing the fssue of whether the Master
Declaration would apply to Innd which is not part of the Queensridge CIC. Octoher 11, 2016
Hearing Tramscrips at 13:11-13.

13, Also on October 11, 2016, Defendants wrote a letter to Plaintiffs pursuant to
NRCP 11, asking Plai:ﬁffs to withdraw their second Motion for Preliminary Injunction.
Defendants, in accordance with the‘procedm_&s conteined within NRCP 11, gave Plaintiffs 21
days to withdraw their Motion, and also enclosed within their letter the proposed Motion for
Rule 11 Sanctions Defendants intended to file if the offending second Motion for Preliminary
Injunction filed by Plaintiffs was not wlthdrawn.

14.  On October 12, 2016, Plaintiffs filed 2 Motion for Siay Pending Appeal in
relation to the Order Denying their first Mofion for Preliminary Injunction against the City of
Las Vegas,

15 On October 13, 2016, Plaintiff' counsel responded to the NRCP 11 letter fiom
coutsel for EHB Companes, LLC, refising to withdraw the second Motion for Preliminary
Injunction against Developer Defendants. )

16. ©On October 18, 2016, Defendants filed an Oppositiot to Plaintiffs’ Motion for
Preliminary Injunction against Developer Defendants,

1 On October 18, 2016, Defendants fited an Opposition to Plaintifls* Moation for
Stay Pending Appeal.

18.  On October 19, 2016, Defendants filed an Opposition to Plaintiffs” Motion for

Rehearing,
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19. O October 19, 2016, the Court entered an Order denying Plaintiffs’ Motion for
Rehearing of Plaintiffs” first Motion for Preliminary Injunction because Plaintiffs could not
show irreparable harm, because they possess administrative remedies before the City Planning
Commission and City Council pursuent o NRS 278.3195, UDC 19.00.080(N) and NRS
278.0235, which they had failed to exhaust, and because Plaintiffs failed to show a ressonable
likelihood of success on the merits at the Seplersber 27, 2016 hearing and falled to atloge any
change of circumstarices sinca that time that would show a reasonable likelihood of success as
of October 17, 2016. '

20 OnOctober 19, 2016, the Court eniered an Order denying Plaintiffs* Motion for
Stay Pending Appeal on the Order Denyitig Plaintiffs” Motion for Preliminary Injunction
against the City of Las Vegas because, as the Order stated, Plaintiffs failed to satisfy the
requitements of NRAP § and NRCP 62(c), Plaintiﬂ‘s-s failéd to show that the object of their
potential writ petition will be defested if their stoy is denied, they fafled to show that they
would suffer imeparable bam or serions injury if the stay is not issuéd and they failed to show
a lkelihood of success on the merits. .

21.  Ou October 21, 2016, Defendants filed their Motion for Attomeys” Fees and
Costs, seeking an award of attomeys” fees and cosis pursuant to EDCR 7.60 snd NRS 18.070,
which was set to be heard in Chambers on November 21, 2016,

22, On October 21, 2016, Plaintiffs filed a Notice of Appeal on the Order Denying
thelr Motion for Preliminary Injunction against the City of Las Vegas. -Snbsequenily, on
October 24, 2016, Plaintiffs filed a Mation for Stay in the Supreme Cowrt. On November 10,
2016, the Nevada Supreme Court dismissed Plafotiffs’ Appeal, and the Motion for Stay was
therefore denied as moot. '

23.  OnQctober 31, 2016, the Cowt entered an Order denying Plaintiffs’ Motion for
Preliminacy Tnjunciior: against Developer Defendants because, as _‘the Courl’'s Order stated,
Plaintiffs failed to meet their burden of proof that they have suffered irreparsble harm for
which compensatory damages are an inadequate remedy and feiled to show a reasonable
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| not apply to land which was not annexad into, nor a part of, the Queensridge CIC. The Court

likclilood of success an the merits, since the Master Declaration-of the Queensridge CIC did

also based its denia) on the Ber that Nevada law does not permit a litigant from seeking to
enjoin the Applicant as a means of avaiding well-established prohibitions and/or Timiiations
against interfering with or seeking advanced restraint against an adminisirative body’s exercise
of lepislative power. See Eagle Thrifiy Drugs & Markets, Inc., v. Hmr_sr Lake Pareni Teachers
dssoc., 85 Nev. 162, 164-165, 451 P.2d 713, 714-715 (1969)

24. As this Court has already found, Plaintiffs’ claim within their Motion for
Preliminary Injunciion that the Applications were “illegul™ or “violations of the Master
Declaration” is without merit. The filing of these Applications by Defendants, or any ,
Applications by Defendants, is not prohibited by the terms of the Master Declaration, because’
the Applications concerned Defendants” own land, and such Tand that is not annexed into the -
Queensridge CIC is therefore not subject to the terms of its Master Declaration. Defendants
cannot violate fhe terms of an agreement to which they are not s party and which does not
apply to them,

25, Exhibit A to the Queensridge Master Declaration defines the imitial land
committed as “Property” and Exhibit B defines the land that is eligible to be annexed, but it
only becomes part of the “Property” if a Declaration of Annexation s filed with the County
Recorder, Recital A to the Queenstidge Master Declaration defines “Property” 1o “mean and
include both of the real property described in Exhibit “A™ herete and that portion of the
Annexable Property which may be annexed from time to time in accordance with Section 2.3,
below,” and further states tirat “In o event shall the term “Property” include any portion of the
Annexable Property for which a Declaration of Annexation has not been Recorded....”

126 The Cowt finds that publically available recorded documents, the Declarations
of Annexation recorded between 1996-2011 (contsined within the Supplemental Exhibit,
Annexation Bindet filed on Octaber 20, 2016 at the Court’s request), and the map entered as
Exhibit A at the November 1, 2016 Hearing and to Defendants’ November 2, 2016 Supplement

7
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for illustrative purposes, siow that the property owned by Developer Defendants that was
never annexed into the Queensridge CIC is not part of the “Property” as defined in the
Quecnsridge Master Declaration. The Cowrt thetefore finds that the terms, conditions, and
restrictions of the Queensridge Master Declaration do not apply to the GC Land and cannot be
enforced against the GC Land.

27,  Plaintiffs cannot prove a set of facts under which the GC Land was annexed
into the “Property” as defined in the Queensridge Master Declaration. Since Plaintiffs bave
fafled to prove that the GC Land was annexed into the “Property” as defined in the Master
Declaration, then the GC Land is not subject to the terms and _cond'rﬁons of the Magter-
Declaration. There can be no violation of the Master Declaration by Defendants if the GC -
Land is ot subject to the Mastor Declaration. Therefore, the Defendants® Applications are not
prohibited by, or violative of] the Master Declaration,

28,  The Court finds that Exhibit C to the Master Declaration is not a depiction
exclusively of the “Property” as Plaintiffs allege, It is ciear that it depicts both the Property,
which is a very small piece, and the Annexable Property, pursuant to the Master Declaration,
page 10, Secdon 1.55, which states that Master Plan is defined ag the “Queenstidge Master
Plan proposed by Declarant for the Property and the Ammexable Property which is set forth in
Exhibit "C." hexeto. .” Plaintiffs’ Supplement filed November 8, 2016, Exhibit 3, is page Ld of
the Master Declaration, and Plaimtiffs emphasize that is 8 master plan propused by the -
Breclaration “for the property.” But reading the provision as a whole, it is clear that it is a
“proposed™ plan for the Property (a defined term within: the Master Declaration, at Recital A)
and “the Annexable Property” (a defined tecm within the Mater Declaration, also at Recital A).
Likewise, Exhibit 6 to Plaintiffs” Supplement filed November 8, 2016 defines ‘Final Map® as a
Recorded map of “any pottion” of the Property. It does mot depict only the Property. The
Master Declaration at Section 1,35 is clear that jts Exhibit C depicts the Property and the
Annexable Property, and Defendams’ Supplemental Exhbibit A makes clear that not all of the
possibIeIAnmable Propesty was sctually annexed inta the Queensridge CIC, Therefore, not
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all of the possible Annexable Properly became part of the Queensridge CIC, {ucluding, but rot
limited to, the nine (9) holes of golf cousse owned by Defendants, commenly refemed to as
“Cutlaw.” I

29. . Plaimifi’ Supplemental Exhibit 7,. which is Exhibit _C to the Master
Declararion, docs ot depict “Lot 10” as part of the Property. It depicts Lot 10 as part of the
Annexable Property. Plaintiffs’ Supplemental Exhibit 8 depiets, as discussed by Defendants at
the November 1, 2016 Hearing, that Lot 10 was subdivided into several parcels (ong of which
was Parcel 21) became the 9-hole golf course, commonly referred o as “Outlaw.™ It was not
designated as “not a part of the Property or Annexable Propenty” because it was Annexable
Property. However, again, the public record Declarations of Amnexation, a3 summarized B
Defendants® Supplemental Exhibit A, shuw; that Parcel 21, the 9 holes, was never annexed
ints the Queensridg;a CIC and never became subject fo the Queensridge CIC Master
Declzration of CC&R's. '

30.  The Master Declaration at Recital B provides that the Property “may, but is not
required to, include...a golf course,” and further provides that “The existing 18-hole golf
course: commenly known es the “Badlands Golf Course” is not a part of the Property or
Annexable Property.” Plaintiffs concede that the 18-hole golf course is clearly not a part of the
Property or Annexable Prope:ty and is not subject to the Queensridge CIC. The Court finds
that does not mean that the 9-hole golf ::on&e wag o part of the Property. Quite the contrary. It
i5 clear that it was part of the Annexable Property, and was subject to developrient rights. In
addition to the “diamond™ on the Exhibit C Map indicating it is “subject to development rights,
p L, Recilal B of the Master Daclamation states: “Declarant intends, without. obligation, to
develop the Property and the Annexable Property..."

3).  Further, the Amended and Restated Master Declaration of October, 2000
included the 9 holes, and provides “The existing 27-hole golf course commonly known as the
“Badlands Golf Course” is not a part of the Property or Annexabie Property.”
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32.  The Court finds that Mr. Peccole's Deed (Plaintiffs” Supplemental Exv.
and Preliminary Title Report provided by Plaintiffs (Exhibit 3 to Plaintiffs” Reply in suppor. ..
their first Motion for Preliminary Injunction, filed September 9, 2016), as well as the current
Title Report for Plaintiffs’ residence (Exhibit B to Defendants’ Opposition to Motion for
Rehearing, filed October 19, 2016) both indicate that his home was part of the Queensridge
CIC, that it sits on Parcel 19, which was annexed into the Queensridge CIC in March, 2000.
Both indicate that his home is subject 1o the terms and conditions of the Master Declaration,
“including any amendmenis and supplements thereto.” Conversely, the Fore Stars, Ltd. Deed
of 2005 does pot have any such reference to the Queensridge Master Declaration or
Queensridge CIC. Likewise none of the other Deeds involving the GC Land, Defendants’
Supplemental Exhibits E, F, and G filed November 2, 2016 (all public documents), make asny
reference to such land being subject to, or restricted by, the Queensridge Master Declaration.

33.  Plaintiffs’ Amended Complaint, itself, recognizes that the Master Declaration
does not apply to the land proposed to be developed by the Defendants, as it states on page 2,
paragraph 1, that “Larry Miller did not protect the Plaintiffs’ or homeowner’s vested rights by
including a Restrictive Covenant that Badlands must remain a golf course as he and other
agents of the developer had represented to homeowners.” The Amended Complaint reiterated
at page 10, paragraph 42, “The sale was completed in March 2015 and conveniently left out
any restrictions that the golf course must remain a golf course.” Id Thus, Plaintiffs proceeded
in prosceuting this case and attempting to enjoin development with ﬁllrngx;leég?mat there
were no applicable restrictions, conditions and covenants from the Master Declaration which
applied to Defendants’ land, and there were no restrictive covenants in place relating to the
sale which prevented Defendants from doing so.

34.  Indeed, while Plaintiffs made the false allegation that the density cap on the golf
course was “0" units under the Queensridge Master Plan, page 11, paragraph 44 of the
Amended Complaint alleges that Defendants’ proposed “amendment” to the City of Las Vegas
Master Plan “would allow Fore Stars, Ltd. to exceed the density cap of 8 units per acre on the
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Badlands Golf Course that is located in the Queensridge Master Planned Community.” Id. at
lines 10-13.

35.  As part of Defendants having prevailed on all the Motions filed by Plaintiffs
attempting to improperly obtain a meliminar; injunction, Defendants have been forced to incur
significant attorneys’ fees and costs to respond to the repetitive filings of Plaintiffs. Plaintiffs’
Motions are without merit and their tepetitive nature, and their repetitive advancement of
arguments that were without merit, and after the Court expressly warned Plaintiffs that they
were “too close” to the dispute (with Plaintiffs being relatives of, and a part of, the family who
developed the Queensridge CIC), were filed in bad faith as that term is used within NRS
18.010(2)(b) and EDCR 7.60. Plaintiffs’ goals, to delay and to cost Defendants as much as
possible in aftomeys’ fees and costs, becomes more and more apparent, as Developer
Defendants have the right to develop the GC Land.

36. This Court has heard Plaintiffs’ arguments and is not satisfied, and does not
believe, that the GC Land is subject to the Master Declaration of Queensridge. Thus, Plaintiffs
do not have the ability to “enforce” the Master Declaration of Queensridge against Defendants.

37.  On November 15, 2016, Defendants filed a Supplement to the Motion for
Attorneys’ Fees and Costs and Joint Motion for Rule 11 Sanctions and Attorneys® Fees and
Costs, having waited, as noted above, the requisite period following service of the demand to
withdraw the Motion. The Supplement sought attorneys’ fees and costs against Plaintiffs in the
sum of §147,216.85, relating to preliminary injunction and related issues (but not the Motion
to Dismiss), or, at minimum, the reduced sum of attorneys’ fees and costs representing the total
attorneys” fees and costs incurred after the September 2, 2016 filing of Defendants’ Opposition
to the first Motion for Preliminary Injunction, totaling $82,718.50, as well as sanctions against
Plaintiffs and Plaintiffs’ counsel pursuant to NRCP 11.

38.  OnNovember 17, 2016, Plaintiffs filed a Response to that Supplement.

39, As previously found, this Court is of the opinion that Plaintiffs” counsel Robert
N. Peccole, Esq. appeared to be so personally close to the case that he is blinded by his
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relativity to the case that he is ignodng the key issues central to the causes of action and failing
to recognize that continuing o pursue fawed claims for relief, and rehashing the arguments
again and again, fellowing the date of the Defendants® September 2, 2016 Opposition when
Plaintiffs had actual notice of the flaws in their position, the proof contained within the
Exhibits, and the error in Plaintiffy’ improper and scurrilous allegations, has camsed
Defendanis substemtial attorneys’ fees amd costs.

40.  In fact, completely ignoring the Findings of this Clourt to date regarding the
inapplicability of the Master Declaration to land not annexed into the Queensridge CIC,
Plaintifis filed three (3) additional documents: Renewed Motion for. Preliminary Injunetion
Against Fote Stars, Lt Seventy Acres, 180 Land Co., EHB Companies, Yoben Lowic, Vickie
Detlart and Frank Pankretz, filed November 18, 2016, Motion Requesting Leave to Amend
Amended Compleint, filed November 21, 2016, and Additional Information to Reniewed
Motion for Preliminary Injunction, filed November 28, 2015.

4% On November 30, 2016, thiz Court entered extensive Findings of Fact,
Conclusions of Law and Judgment Granting Defendants Fore Stars, 1td,, 180 Land Co LEC,
Seventy Acres LLC, EHB Cumpunies, LLC, Yohan Lowie, Vickic DeHart and Frank
Pankrarz’s NRCP I2(0)(5) Motion to Dismiss Plaintifk’ Amended Complaint. Such Findings
of Fact, Conclusions of Law and Orders are referred o and herehy incorporated herein by
reference, as if' set forth in fall.

42, Defeqdants have submitted, pursuant to the Brumezell case, its afﬁ&avits
regarding atlomey’s fees and costs requested, in the total sum of §147.216.85, with
$114,368.94 incumred with The Jimmerson Law Firm, PC throug_h October 20, 2016, and
$32,847.91 incurred with Sklar Williams, PLLC, through October 31, 2016, fot all of the fees
and costs incurred relating 10 Plaintiffs’ attempts to improperly enjoin the City and Defendants.
Defendants have identified the total attomeys’ foes and costs fcurred aftex the September 2,
2016 filing of Defendants® Oppasitior to the first Motion for Preliminary Injunction, totaling
$82,718.50, with $65,266,04 incurred with The Jilmnel_'son Law Firm, PC through October 20,
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2016, and $17,452.46 incurred with Sklar Williams, PLLC, through October 31, 2016, Those

attorneys’ fees and costs continved to accrue after October 20, 2016, throngh the Court’s

Minute Ondzr of November 21, 2016,
43.  The specific Findings within the prior Orders filed with the Court demonstrate

the frivolousness of Plaintiffs’ position, and certainly after reccipt of the Scptember 2, 2016

Opposition and the vohuninous exhibits attached thereto, Plaintiffy were on notice that their
claims were unreasonable and unsupported by fact or law atd, as suh, Plainfiffs’ mairtaining
the same was unreasonable and in bad faith. _

44.  The Court Finds Defendants have been forced to incur substantial fees and costs
relating to Plaintiffy” nnproper altempis to obtain a preliminary injunction 1o prevent review of
Defendants® applications, and to prevent submission of applications by Defendants, The Court
has reviewed the redacted bi_llings, which show sums incurred from the date of Defendants’
receipt of the initie] Motion for Preliminary Injunction in August, 2016 thwough the October,
2016 billing, not including additional fees and costs, not yet calenlated, from October 20, 2016
through the date of filing of the Supplement. While Defendants sought al? of their fees from
the date of the filing of Plaintiffs’ first Motion for Preliminary Injunction, in addition thereto,
Defendants separately calculated those sums incumred only following the filing of fheir
September 2, 2016 Opposition to the first Motion for Preliminary Injunction thvough the
October, 2016 billing for their respective counsel.

45.  Defendants sought an award of attorneys” feas and costs, doilar for dollar,
relating to the need to oppose Plaintiffs’ preliminary injunction and related Motions, not

including the fees and costs incusred rolating o Defendants’ Motion to Dismiss. Defondants

reqnesteﬂ, &t minimurm, those fees and costs incurred following the fling of their Cpposition,
dollar for dollar, a2 the same were reasonable and necessarily incurred.

45,  The Court Finds that Plaintiffe were on notice that their position was
maintained without reasonsble gromnd after the September 2, 2016 filing of Deferctants’
Opposition to the first Motion for PreEminary Injunction. The voluminous documentation
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attached th;:rem made cicar that the Master Declaration does not apply to Developer
Defendants land that was not annexed into the Queensridge CIC. -

47.  The Court finds that the sums inourred after September 2, 2016 were reasonable
and necessary, as Plaintiffs continued to maintain their frivolous p.nsiﬁon and filed multiple,
Tepetitive d.ocumcn‘ts which required response. .

48,  The Court Finds that Defendants and Defendants® counsel meet the factors
cutlined in Nevada Rules of Professional Conduct, Rule L5 and Arunzell v. Golden Gate
Natignal Bank, 85 Nev., 345, 4353 P.2d 31 (1969), '

49, Regarding the time and labor required, the novelty and difficulty of the
questions involved and the skill requisite to perfornt lepal services properly was significant end
substantial. The fsstues presemted required an understanding and clear presentation of zoning,
land use, the applicability of NRS 116, common interest communities, the inapplicability of
NRS 2784, the City's administeative process, annexstion and relatad matters.  The fime
associated with this work was substantial ag e\ridenc_.ed by the briefing, and the Court finds that
these efforis were both reasomable and mecessary to incur in order to receive the Court’s
Orders,

50.  The Declaration of Counsel attests that the acceptance of this work required
counsel to do a substantial amount of work and spend a significant amotnt of time on these
issues. The substantial dociments prepared and filed by Defendants, the amalysis of the
relevant cades, statuies and case law, as well as the presentations and beards in Court, all
evidence the significant amount of time and effort devoted by Defendants’ counsel.

51.  The fee customerily charg;',d in the locality for similar legal services--namely
howdy rates of Mr. Jimmersen at $595.00 per hour downwerd to paralegals and other staff in
accordance with their fee agreement, ave customazily chaiged in Clark County, Nevada for
similar legal services and are, indeed, reasonable. Iﬂe firrn’s use of paralegals promoted cost-
eifactive litigation and reduced liiigalimi costs, as they were billed at a lower rate, Mr.
Hackett’s current hourly rate is $395.00 per hour, and his Associate at $275 per hour. Thess
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billing rates, too, e consistent with the rates for stmilar services for attomeys with, similar
twmining and experience in the local area and are reasonsble for this type of commercial and
business litigation work in Las Vegas, Nevada.

53, The amount involved and the resulls obtained are another factor for the Court to
consider. This case involves the tpht to develap millions of dolfavs’ worth of property. Given
the nomber of filings by Plaintiffs that requited responses, and the Courl hearings, the time
spent was reasonable and necessary to explain and defend Defendarts” position.

5. The nature and length of the professional relationship between Defendats and
heir courtsel s such that Defendants sought out The Jimmerson Law Firm, P.C. and Skiar
Williams believing then to be well-qualified to process Deferdants’ work, and indeed thesc
firms have completed siém'ﬁcaﬂt work on their behalf.

54, The experience, reputation, and ability of the lawyer or lawyers perfornting the
services are certainly commensurate with the requests be.ing made. The Jimmerson Law Firi,
P.C., is an AV rated law firm. Mr. Jimmerson has long been recognized as one of the State’s
better attorneys as a civil litigator, and nationelly is in many specific professional socicties and
nationally-known organizations, Mr. Jimmersco has been awarded “Fop 100 Trial Lawyers™
by the National Trial Lawyer Association; repeatedly noted in Steven Naifeb’s “Best
Lawyers™; elected to “Super Lawyers Business Litigation™; a Fellow n the American College
of Family Trial Lawyers, and Diplomat of the American Academy of Matrimonial Lawyers.
The Jimrerson Law Fion and Me, Jimmerson bave besn named in the Preeminent Attorneys
and Law Finms in‘ Martindale Hubbell for more than two dozen years, M. Jimmerson was
nominated for and awarded the Ellis Tsland Medal of Honor, a Lifetime Achieveraent Award
for work as a frial atorney end for humaniterian and other efforts.

55.  Mr. Hackett was awarded his Juris Doclorate degree cum laude from California
Western School of Law in 1991, where he served as the Arficles Editor on the Law Review

.and thereafter served as a law clerk for a federal judge on the United States Court of Appeals

for the Sixh Cireuit for § year, uniil 1992 M. Hackett then sat for and passed the California
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Bar and was admitted in 1992, and sat for and passed the Nevada Bar and was admitted In
1993, Mr. Hackett is admitted to practice in ail courts [n the Siate of California and the State
of Nevada, ths United States District Court for the District of Nevada and the United States
Court of Appeals for the Ninth Circuit. Mr. Hackelt was previously employed as an agsaciate
attomey for seven (7} years and then became a sharcholder for four (4) years at Lionel Sawyer
& Coltins, until leaving the firm in 2003. During that time, he practiced prirparily as a
commercial litigator handling preliminary injunciions, tcials, appeals and all other manner of
commercial disputes, including many real estats development matters similar ¥o the present
case. From 2003 through 2009, Mr, Hackgtt was the Managing Direcior of an international real
cstate development company based in lsrael, which was dgyeloping condomininms and other

real estate ventures in Las Vegas, Nevada and through the United States, Europe _zmd Asia,

directly responsible for all aspects of a 430 unit condominivm development valued at
approximately $900 million dollars and oversaw a weorkforce of fifty (50} employees. Mr.
Hackett joined the firm of Skiar Williams PLLC in 2010 and has been practicing in
commercial liigation with that firm since that date. Mr. Hackett wes assisted in this case by
associate Johnathan Fayeghi, a 2012 graduate of UNLV Boyd School of Law, and admitted to
the Nevada Bar in 2012 and las practiced in commereial litigation since joining SW in 2014,

56, The costs incwrred by Defendants include those for hearing ranscripts,
photocopies and printing, boards, legal research, filing fees, fax transaction chargeés, hand
delivery, recorded documents, and related costs. These wore reasonable and mecessary 10
prosecute this action. Bach cost was actually incumed and none appear to be “estimated™ costs.

57. Becanse of the mulfiple hearings and Orders made by thizs Court, due to
Plaineiffs” duplicative filings, and 10 prepare for briefing, hearing and oral argument,
Defendants had to obtain the Transcripts fiom mmiltiple hearings. Those Transcripts and
documentation of rulings, which were used and weaved into argoment at the hearing and in
briefings, helped Defendants to prevail.

58, Photocopies and Printing included copies of the Master Declaration, Amended
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Master Peclaration, several maps aIIld baards, and other volumindus exhibits and supplements,
Several copies needed to be made for' service end for the Court, as well as for the oral
presentations. There were tens of thousands of pages of documents not just 1o copy, but {o
peint and review, -

59.  Legal Research was necessary due fo the complexity and inaccuracy of many of
the issues raised in Flaintiffs’ Motions. Given the complexity of the issues, these research
costs were reasonable and appropriate,

60.  Filing Fees, Fax Transaction Charges, znd Hand Delivery foss exe all reasonable
and necessary litigation costs which are permitted under statute, and none off these charges ave
unrensonable or excessive. Likewise, recording fees, cextified copies, and documents obtained
from the Clark Connty Recorder were, unfo&umte]y. necessary to address the claims made by
Plaintiffs. '

61.  Defendants are the prevailing party in this case, and Plaintifis’ position was
maintained without reasonable ground o to harass the prevailing pariy. NRS 18,010, '

62. . Plaintiffs have presented to the court motions which wera, or became, fiivolous,
unnecessary or unwarrented, in bad faith, apd which so multip[ie_d the proceedings in a case as
0 lncrease costs unreasonably and vexatiously. EDCR 7.60.

63. Given the sttomeys' fees and cosis incurmred relaling o the preliminary
ihjunction issues, Pleintiffs’ other multiple related Motiom, and the meritorious tequest for
attorneys® foes and costs relating thereto, awarding farther attorneys” fees and oosts pursuant to
NRCPF 11, which addresses the same Motions, sttorneys’ fees, and costs, is unnecessary and

64.  If any of these Findings of Fact is more appropristely deemed a Conclusion of
Law, so shall it be deemed.

CONCLUSJONS OF LAW
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65. NRS § 18.010 makes allowance for attorney’s fees when the Court finds that the
claim of the opposing party wes brought without teasonable ground or to harass the prevailing
pazty, andfor in bad faith. NRS I8/ (2)H). A frivolous claim is one that is, “both baseless
end made without 3 reasonable competent inquity.” Bergmann v. Bayce, 109 Nev. 670, 856
P24 560 (1993). Sanctions may be awanded where the pleading fails to be well grounded in
fact and warranted by existing law and where the aftorncy fails to make a reasonable competent
inguiry. fd The decision to award attorney fess as a sanction against a party for pursting a
claim without reasonable ground is within the district court's sound discretion and will not be
overturned absent a manifest abuse of discretion, Edwards v. Emperor’s Garden Rastovirars,
130 P.3d 1280 (New. 2006). )

66. NRS 18.010 (2) provides that: “In eddition fo the cases where an allowance is
authorized by specific stawte, the court may make an allowance of aitomey’s fees fo a
prevailing party: (a) When the prevailing party bas not recovered more than $20,000; or (b)
Without regard to the recovery sought, when the court finds that the claim, ooyntemlaim, CTOSS-
claim or third-party complaint or defense of the apposing party was brought or maintained
withont reasonable groand or to harass the prevailing party. The court shall liberally consrue
the provisions of this paragraph in faver of awarding attorney’s fees in all appropriate
situations. It is the intent of the Legislahwe that the court awand nitorney’s fees pursuant to this
paragraph and impose sanctions pursuant io Rule 11 of the Nevada Rules of Civil Procedurs in )
all appropriate sitvations to punish for and deter frivolous or vexations claims and defenses
because such cipims and defenses overburden limited judicial resources, hinder the timely
resolution of meritorious claims and increase the costs of engaging in business and providing

professional services to the publie.
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67.  An award of attormey's fees and costs in this case is appropriate, as Plaintiffs®

claims were baseless and Plaintiffs’ counsel did not make a reasonable and competenit incuiry

before, proceeding with their first Motion for Preliminary Injunction sfter receipt of the

Opposiiion, and in filing their second Preliminary Injumction Motion, their Mation for
Rnl:lee.ring. or their Motion for Stay Pending Appeal, particularly in Jight of the Decision of the
Court the day prior. Plaimiffs’ Motion is the epitome of a pleading that “fails to be well
grounded in fact and warranted by existing law and where the attomey fails to make a
reasonable competent inquiry.”

€8.  The Court finds that the Motillons appaar to be part of a long line of attempis to
delay Developer Defendants’ development 6f their lend, with the hope that such delays—and

the negative publicity generated by lies—will deter the City in approving just, reasonable, and

appropriate zoning applications, and to financially burden Defendants with iitigation costs.

69.  Purther, there was absolutely oo competent evidence o support the contentions
in Plaintiffs’ Motions, nefther the purported “facts” they assert, nor the “irreparable harm™ that

they alleged would oceur if their Motions were denied, There was no Affidavit or Declaration

_ filed supporting those alleged facts, and Plaintiffs even changed the facts of this case to suit

their needs by transferring title to their property mid-litigation after the Opposition to Motion
for Preliminary Injunction had been filed by Deferdants. Plaintiffs were blindly asserting
“vested rights” which they had no right to assert against Defendants,

70. I contrast, the evidence submitted by Defendants, and aticsted to By
Declaration and Affidavit, demonstiated the frivelousness of Plaintifis” claims. The Court
agrees that Plaintiffs’ attempts to twist the facts to fif their argument in an effort to mislead the

Court should be met with stiff admonishment, and an award to Defendanis of their attorneys’
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fees and costs, dollar for dolfar, following the filing of Defendants” September 2, 2016
Opposition and the exhibis attached thereto.

71.  Plaintiffs certainly did not, and catmot present any set of circumstances under
which they would have had a good faith basis in law or fact to assert their Motion for
Preliminary Injunction against the l;on-Applicant Defendants whose names do not appear on
the Applications. The non-Applicant Defendants had nothing to do with the Applications, and
Plaintiffs maintenance of the Motion against the non-Applicant Defandants, named personally,
served no purpase but ¢ harass and aunoy and cause them to incur unnecessary fees and costs.

72. EDCR 7.60(b) provides, in pectinent pact, for the award of fe?s when a party

without just cause: (1) Presents 10 the court a motion or an opposition to a ;notion which is
obviously fiivolons, unnecessary or unwananted, and (3} So muléiplies the proceedings in a
case as to increase cosis unreasonably and Ve;xaﬁo’-usly.
_ 73.  Plaintiffs’ motivation in filing these baseless “preliminary injunction™ motions
was to imterfere with, and delay, knowing Rl well that they ultimately could not deny,
Defendamts’ development of their Jand, Plainiiffs have again forced Defendants to incur
athnmeyé’ foss to respond to ihe unsupported positions taken by Plaintiffs, and their frivolous
attempt to bypass City Qrdinances and oircumvent the legislative process. The Coust coneludes
that Plaintiffs filed Motions that wers cbviously frivolous, unnecessary, or unsupported, and so
tnulfiplied the proceadings in this case so0 a5 1o increase costs unreasonably and vexatiously.

74.  The Plaintiffs' Motion for Prefiminary Tnjunction, first ageinst the City of Las
Vegas and then against the remaining Defendants, was prosecuted in bad faith and warrants an

award of a.ttor:ney fees and costs. The allegations within Plaintiffs” Motion for Preliminary
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Lake Parent Teachers Assoc., 85 Nev. 182, 164.165, 451 P.2d 713, 714-715 (1969),

Injunction apeinst the City, then repeated against the remaining Defendants, were not based
upon fact, were not based upon law and were without reasoniable basis. )

75.  This Court, and specifically the Defendants, have each given the ‘Plaintiffs
ample opportunity to withdraw their Motions, rescind their actions and otherwise seek to
exhaust their administrative temedies as against both the City of Las Vepas and the remaining
Defendants rather than to persist and maintein a bad feith piece of litigation that harms the
Defendants. Instead they procesded in making “scurrilous allegations™ and in trying to mssert
alleged “vested Hghts* which they do not possess against Defendants. Plaintiffy refusal to
withdraw their improper Motion far Preliminary Injunction stands in stark contrast to the quick
amendment of their original Complaint in response to correspondence from counsel for the
now-dismissed Peccele Defendants, Lance C. Earl, Fsq.

76.  Considesing the length of time that the Plaintiffs have maintaived their action,
coupled with the fact that the:y have been given ample time to withdraw their Motions, but still
fail {0 do the right thing, the Court can only reach one inference and conclusion from Flaintiffs
actions, including the naming defendants persenally with oo basis whatsoever, thj.ch is thai
Plaintiffs are seeking to havm the Defendants, their project and their land, impropesty and
without justification, and have cotnmitted an abuse of process in dolug s0. Thus, this is a very
compelling case of bad faith having been demonstrated on the past of the Plaintifis, whose
emotional approach and ack of clear analysis or care in the draf¥ing and submission of their
pleadings and Motions warrant the award of reasonsble attoxney’s fees and costs in favor of the
Defendants and against the Plaintiffs, '

77.  The Nevada Supreme Court, in Eugle Thrifiy Drugs & Markets, Inc., v. Hunter

2l
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-specifically found that a Jitigant could not enjoin administrative or 1egislaﬁye procedures by
- seeking an injunction against the applicant retiier than the City Couneil, fmdinlg: “This means

' hat a court oould ot enjain the City of Reno from entertaining Eagle Thrifty's request to

teview the planning commission recommendation. Thiz established principle may not be
avoided by the expedient of directing the injusetion to the spplicant instead of the City

Coumncil” Jd. (Emphasis added) Thus, this Cout’s denial of Plaimiffs’ Motion for 2
Preliminary Infunction wifh respect to the Application was plieady a denial of an ijunction
against Developer Defendants, as well as the City,

78.  Nevada law grants the City broad authority to implement procedures necessary

| to effectuate zoning, Inciuding granting cities and counties the authority to “provide for the

marnet in which zn:mjngr reéulaﬁons and restrictions and the bovndaries of zoning diswicts are
determined, established, enforced and amended.” NRS 278.250; NRS 273.260. '

79.  The Nevada Supreme Court has long recognized that zoning is 8 matter properly

“within the province of the legislature and that the judiciary should not interfere with zoning

decigions, especially befara they are even final. See, e.g., MoKenzie v. Shellv, 77 Nev, 237, 362
P.2d 268 (1961) (judiciary must not imerfere with beard’s determination to recognize
desicahility of commercial growth within a zoning district); Coronet Hontes, Jnc. v. McKenzie,

84 Nev. 250, 439 P.2d 219 (1968) (Judiciary must not intérfete with the zmiin.g power unless

clearly necessary); Forman v. Eagle Thrifly Drugs and Markets, 89 Nev. 533, 516 P.2d 1234

(1973} (statutes guide the zoning process and the means of implementation until amended,
repealed, referved or changed through mitiative).
%0. In fact, the Novada Supreme Coust hes specifically ruled that local zoning

Jecisions should not be interfered with by means of a Coust injunctien. Yn Eagle Thrifly Drugs
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& Markets, Inc., v. Hunser Lake Parent Teachers Assoc., 85 Nev. 162, 164-165, 451 P.2d 713,_
714-715 (1969), the Nevada Supreme Court reversed the District Courts decision to grant an
injunction, finding hat it was ndt wi;:lﬁn the provinge of the judiciary to interfere with the
zoming power delegated to the cities and counties by the State. & 451 P.2d at 715. '

Rl.  Although the Supreme Comt noted that none of the City’s reapplicetion
procedures were expressly authorized nader State law, the Supreme Cowrt nevertheless
determined that the procedures were encompassed by the broed grant of authority in NR3
278.250 and NRS 278260, which exptessly authorizes cities and counties “to establish the
administrative machinery to amend, supplement and change 2ouing districts ” 14 The
Supreme Court further declared thet, “[alithough some may believe that the procesural
provisions of the city do not afford sui'-]icient protection ... any correction must come from the
City Council... it is not [the Courl's] business to wr[te g new city ordinance.” /2, 451 P.2d at
715, ' '

82.  For idenlical reasons, it is not the business of this Cowrt fo intervene in the
zoning process by issuance of an iujuni;'.ﬁon prohibiting the City of Las Vegas Planning
Commission “entertaining or acﬁug upon agenda iterns presently before the City Planning
Commission...” See Plaitiffs ' Motion for Prelimingry Infunction at p. 2, lings 4-8. Plaintiffs’
remedy is to follaw the process outlined in NRS 278, not prematurely rush into this Court
seeking an injunction sgainst something that has not even cccurred and therefore is not rtpe.
As stated by the Nevada Supseme Court: “Zoning is a legislative matter, and the legislature has
acted. It has autherized *the goveming body” to provide for zoning districts and to establish the
adminisirative machinery to amend, supplement and change zoming districts. As a general

proposition, the zoning powers should not be subjected to judicial interference unless clearly
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necessary.” See Board of Commissioners v. Payton Dev. Co., 91 Nev, 71, 330 P.2d 1187

{1975), attached hereto as Exhibit “M.” Plaintiffs” Motion iz without legal or factual basis,
and juddicial intervention is not cleady necessary.

83.  Further, the Court explicitly found in their Order denyinp Plaintiffs” Motion for
3 Preliminary Injunction against the City of Las Vegas, that the City does not act in accordance

with private agreements. The City of Las Vegas Municipal Code Tiile 19 (Unified

Development Code) 19.00.080() provides: “No provision of this Title is intended to interfere _

with or abrogate or annul any easemenit, privete covenants, deed restriction ot other agreement
between private parties. In cases in which this Title imposes a greater restrietion upon the use
of land or structures, the provisions of this Title shall prevail and comirok, By virtue of‘ this
Title, the City is not a party to and has no power or authority fo enforce private deed covenants,
conditions or resiricfions. Private covenants or deed restrictions whicﬁ impose conditions more
restriotive than those imposed by itis Title, or which impose restristions ot covered by this
Title, are not implemented nor superseded by this Title.” See also, Western Land Co. v
Truskolaski, 88 Nev. 200,'495 P.23d 624 (1972)(a 2oning crdinance cannot override privaiely-
placed restrictions, and a trial court cannot be compelled to invalidate restrictive covenants
mesely becouse of a zoning change), The Court found that “the Cit} ordinance is not
inconsistent with Gladsfone v. Gregory, 95 Nev, 474, 596 P.23d 291 (1979), cited by
Plaintiffs.”

84,  Plainiiffs have creaied a fiction of “vested cights” which they allege Defendants
arc infiinging #pon, but which they do not legally have. "The cradle of equity is the power to
afford adequate remedy where the law is impotent; it does mot create new rights, bot affords

remedy for existing rights.” Adetrr Cas. & Sur. Co. v. Jeppesen & Co,, 440 F, Supp. 394, 404

24
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(D. Nev. 1977) (quoting Berdie v. Kurtz, 3% F.2d 158, 159 (3th Cir. 1937). (emphasis added)
"Equity, in other words, may mot be used to create new substantive rights.” E, Tennessee
Natwral Gas Co. v. Sage, 361 F.3d B0, 823 (4th Cir. 2004); see alsa N, Border Pnfpelline Co.v.
86.72 Aecres of Land, 144 F.3d 469, 471 (7th Cir. 1998) ("A preliminary injunction may issue
only when the moving party has a substantive entitlement to the relief soughty” (Emphasis
added).

85.  Here, the injunCiion that Plaintiffs sought was already denied by the Court, just
ome (1) day pﬁo:'; and Plamtiffs criginal Motion was directed towards all Defendants. Thus,
Plaintiffs” almost-verbatim, duplicative Motion has alrcady been found by the Court fo be
vwithout mentr, and Plaintitis can only be duplicating and resubmitting the same for an improper
pm‘posé, such as.to ha.ra_s;i or to cause unnecessery delay or needless increase in the cost of
Itigation.

86.  The injuncfion that Plaintiffs sought thet was already denied ﬁy the Court just
one day prior filed by Plaintiffs, under the totality of the circumstances, evidences an improper
and uiterior purpase by the Plaintiffs other than wsolving a legal dispute. The Court has grave;
convemns regarding an improper motive underlying Plaintiffs’ filing of the second Moation for
Preliminary Injunciion. This is evidenced by the i’lainﬁffs having filed multiple Motions
alteging and maintaining that they possess “vested rights™ in the Defendants* GC Eand through
the CC&Rs of the Queensridge Master Declaration that they do not possess. Plaintiffs have
continued to make these aflepations after Dafendaﬁts briefed the teasons Plaintiffs did not
possess such “vested rights.” after fhe Court issued Otders ruling the Plaintiffs did not possess
such “vested rights,” and even in the face of Plaintiffs” own admission, through their internally-
inconsistent Amendéd Complaint, that there was no restrictive covenant on the GC Land that
prevented the development thereof. These varions' vexatious and groundless Motions were

25
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filed with the improper putpase and intent to delay Defendants’ construction plans and force

Defendants ta mmnccossarily Inour attorney’s fecs and costs.
87.  Further, Phaintifs have admitted to the Supreme Court that their duplicative

Motion for Preliminary Injunction filed on September 28, 2016 was without merit and

unsiapportcd by the law. In their Remmré to Motion to Amend Caption and Joinder mnd

Response io the Motion io Dismiss Appeal of Order Granting the Cliy of Las Vegas Motiont lo -

Dismiss Amended Complaind, filed November 10, 2016, Plaintiff’s state:*..[T]he case of Eagle
Thrifly Drugs & Market, Inc. v. Hunter Lake Parent Teachers Association, 335 Nev. 162 (1969)
would not allow directing of a Preliﬁirmry Injunction against any party l:n;t the City
Council. Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres, LLC, Yohian Lowie, Vickie
DeHari, Frank ?@tz and EHB Compan‘ies', LLC could not be made parties to the

.'c beeause anly the City was appropriate nnder T "

(Emphasis added.)
88,  The Supreme Court, by Order filed November 10, 2016, dismissed Plaintiffs’

| Notica of Appeal of the Order denying its first Motion for Preliminary Injunction, holding that

“the district coust };IEIS not centified the order dismissing appellants' complaint as to respondent
a3 firel pursuant to NRCP 54(bj" and “in light of the district cowrt's dismissal of appellants’
complaint for injunctive relief against respondent, “"the existence of which s necessary to
petmit the granting of an injunction, the question of the propriety of an njunction befcomes]
moat"*

§5. Plain_ﬁﬁ’s clearly recognized that the filing of a Preliminary Injunction Motion
against undersigned Defendants was improper, but they did it anyﬁay. i

90.  Plaintiffs’ Motions are duplicative, improper, vexatious and sauctionable.

Plaintiffs” decision to also direct their Motion 1o the nop-Applicant Defendanis-EHB

26
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Companies LLC, Lowie, DcHart and Pankratz—wes especially egregions given the fact that it
is a violation of established Nevada law to seek an injunction against a Manager of a Limited
Liabitity Company, and their refusal to withdsaw that aspeet of the Motion is sanctionable.
NRS 86.371; NRS 86.381.

91, The.city Planning Commission and City Council's work is of a legisfative
funetion and Plaintiffy’ cleims atterapting to enjoin the mview of Defendant Developers’
Applications are not ripe. UDC 19.16.030(10), 19.16.090(K) and 19.16,100(G).

92, Plaimtiffs had ao adequate remedy in law i the form of judicial review pursuant
to UDC 19.16.040(T) and NRS 233B. .

93. Zoning ordinances do not override privately-placed reslricﬁons‘ and courts
caonot invalidate restrictive covenants because of a 2or;Ing change. Western Land Co. v.
Truskelaski, 38 Nev. 200, 206, 495 P.2d 624, 627 (1 9ﬂ).

94, NRS 278A.080 provides: “The powers granted under the provisions of this
chapter may be exercised by any city or county which enacts an ordinance conforming to the
provisions of this chapter.” The evidence demonstrates that no such ordinance was.enacted by
the City of I.a.r-; Vegas, See Exhibit "L” to Defendants” Second Supplement, filed November 15,
2016 (Declaratian of Luann Holmes). . .

95, NRS 116.1201(4) specifically and unambiguously provides, “The provisions of
chapters 117 and 278A of NRS do not apply to common-interest mr-mnunities,”

96. NRS 278.320(2) siates that “A common-interest communily consisting of five or
more units shall be deemed 1;) e 2 subdivision of tand within the meaning of tis section, but

need only comply with NRS 278.326 10 278,460, inclusive and 278.473 to 278.490, inclusive

7
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97.  Plaintiffs “vested rights” argument is not a viable ane because Plabatiffs have
failed to show that the GC Fand is subject to the Master Deelaration. .

98.  Tn making an award of attorncys’ fees and costs, the Court shall consider the
quality of the advocate, the character of the wﬁrk 10 be doae, the work actoally performed, and
the result. Brunzell v. Golden Gate National Bank, 83 Nev. 345, 455 P.2d 31 (1969).

99, Nevada Rule of Professional Conduct 1.5 (a} provides: “A lawyer shall not

make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for

expenses. The factors to be considered in determining the reasonabloness of a fee include the

following:
(1) The time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

(2) The fikelihood, if apparent to ihe client, that the acceptence of the
* particular employment will preciude other employment by the lawyer;

3) IThe fee customarily charged in the locality for similar legal services:
(4) The amount invelved and the results obtained;

{5) The time limitations imposed by the client or by the circumstances; -
{55) The nature and length of the professional relationship with the client,

(7 The experience, repwiation, and ability of the lawyer or lawyers
performing the services; end

~ (8) Whether the fee is fixed or contingent.”

100. In LVMPD v, Yeghiazarian, 312 P.3d 503 (2013), the Supreme Court adopted
the majority opinion in Missouri v. Jenking, 491 US. at 285, 109 S.Ct. 2453 (1989), which
stated that: [A] "reasonable atforney’s fee” cannof have been meant to compensate onfy work
performed personally by members of the bar. Rather, the term mmst refer to a reascnable fee for
the work product of an attomey. Thas, the fee must take_ into account the work not only of
attorneys, but also of secretaries, messengers, librarians, fanitors, and others whose labor

28
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contributes to the work produet for which an attorney bills her elient.... We thus take as our
stasting point the self-cvident proposition that the "reasonable atiormey's fee" provided
for by statute should compensate the work of paralegals, as well as that of attorneys.”
(Emphasis added) The Court held that ‘“the use of paralegals and other ponatiomuey staff’
reduces litigation costs, so lopg as they are billed at a lower rate.” /4. at 288, 109 S.Ct, 2463.
“As NRS 17.115(dXd)() and NRCP 68((2) both refer to "reasonable attorney's fees,” we

conclude that this phrase Includes charges for persons such as paralegals and taw clerks.” Id.

101. The Ninth Circuit and other jurisdictions hiave sulse adopted this position. See
Richlin Sec'y Serv. Co, v. Chertoff; 553 U.S. 571, 580-83, 128 S.Ct. 2007, 170 LEd.2d ,950
(2008) (reaffirming Jenkins); Trs. of Constr. Fudus, & Laborers Health & Welfare Trust v
Redlond Ins. Co., 460 F.3d 1353, 1257 (9th Cir.2006) ("[Flees for work performed by

‘non;:ttomeys such as paralepals may be billed separately, at market rates, if this is the

prevailing practice in a given community." (intemal guotations omitted)); ULS. Foothall Leagie
Y. Nat'l Faotball League, 887 F.2d 408, 416 (2d Cir,1989) ("Paxaﬂegals' time is facludabie in an
award of attorney’s fees.”); Todd Shipyards Corp. v, Dir,, Office of Workers' Corp. FPrograms,
545 F.2d 1176, 1182 {$th Cir.1976) {"Paralegals can do some of the work that the alturmey
would have to do anyway and can do it at substantially less cost per hour."); Guinn v. Dotsan,
23 -Cal.App.4th 262, 28 CatRpr.2d 409, 413 (1994) (reasomable attomey fees include
NECESEAryY Support services for attomeys).

102.  If any of these Conelusions of Law is more appropriately deemed a Findings of
Fact, so shall it be decmed.

DRDER AND JUDGMENT
IT 1S HEREEY ORDERED, ADJUBGED AND DECREED that the Defendants
Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan
Lowic, Vickie Dehart and Frank Pankratz” Motion for Attorneys’ Fees and Costs is hereby
GRANTED. .
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1 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants Fore
2 Stars, Ftd,, 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,
3 Vickie DeHart and Frank Pankratz are hereby awarded, and Plaintiffi shall pay to Defendants,
: attomeys’ fees and costs in the amount of $82,718.50, this being the total amount incurred
after the September 2, 2016 filing of the Defendants’ Opposition to the Plaintiffs® first Motion

' : for Preliminary Injunction. Said swe is hereby reduced to judgment, pius legal irrt.?rest

g acerving thereon until paid in fall, co]lecﬁble_ by any lawfil means,

9 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that given the
lﬁb atiorneys® fees and costs awarded herein pursuant to NRS 18,010 and EDCR 7.60, Defendznis
11 Fore Stars, Itd., 130 Land Co LLC, Seventy Actes LLC, EHB anpani LLC, Yohao
19 Lc?wie, Vickie DeHart and Frank Pankratz’s Joint Motion for Rule 11 Sanctions is denied as
13 moot. -ﬁ— - _ '

14 DATED this day of January, 2017,
15 ' .
10 b
16 OURTICDGE
17
1 ke
19
20
i | ‘
22
23
24
25
26
27
23
' 30
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DRETRICT JUDGE

BGFT 5
LAS VEGAS, MW Wo115-

CERTIFICATE OF SERVICE

T hereby certify that on or about the date e-filed,

a copy of the foregoing was served on the

parties by electronic service, by placing a copy

in the atforneys’ felders in the Clark’s Office, by mailing,
.emailing, or faxing to the following:

City of Lox Vagas-City Attomey's Difice
Name

" Betsy Comella
Cindly Kely
Jeffry M. Darocai, Esqg.
Kell Hansen
Fullp R. Byames, Fs.
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ERB Companies LLC
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Cynthfa. Callegars
Towkd Deawls, Fsq.

T

Geada & Tadayon
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Holland & Hart LLP
Name

Pexis Stajkowskl
Lats Eversen
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415 South Shdh Sheet, Sulte 100, Las Yegas, Newaga B3101

THE JIMMERSON LAV FIRM, P.C.
Telephone (702} 3868-T171%

® @ -~ S o &AW N -

o8] MOk RN R =k e = omh = =& kA

NOEJ

James J. Jimmerson, Esq.

Nevada State Bar No. 00264

Email: ks@jimmersenlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Strest, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6422

Attomeys for Defendants Fore Stars, Ltd,,
180 Land Co., LLC., Seveniy Acres, LLC;
Yohan Lowis, Vickie DeHarl

and Frank Pankralz

Elecironically Filed
04/31/2017 01:33:42 PM

Cﬁ%h*é£u;he

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A,
PECCOLE, individuals, and Trustees of the
ROBERT N. and NANCY A. PECCOLE
FAMILY TRUST, )

Plaintiffs,
V5.

PECCOLE NEVADA, CORPORATION, a
Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnerghip; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTAP.
BAYNE 1978 TRUST; LEANN P.
GOORJAN 1876 TRUST,; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Litnited Liability Company; 180 Land Co.,
LLC, a Nevada Limited Liability Company,
SEVENTY ACRES, LLC., a Nevada Limitad
Liakility Company; EHB COMPANIES, LLC,
a Nevada Limited Liability Company; THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual;
BRUCE BAYNE, an individual; LAURETTA
P. BAYNE, an individual;, YOHAN LOWIE,
an individual; VICKIE DEHART, an
individual; FRANK PANKRATZ, an
individual,

Defendants.

CASE NO. A-16-739654-C

DEPT.NO: VIIL

NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW, FINAL
ORDER AND JUDGMENT

Date: January 190, 2017

Courtroom 11
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Telephont (702)-368-F171

THE JIMMERSON LAWEIRM. P.C.

- Facsimlia (702} §87-1187
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B EASE TAHE NOTICE that Findings of Fact, Gonclusions of Law, Final Grdey

and Judgmient was entered inihe above-entifled action oty the 21st day of January, 2047

a copy of which i attached hereto.

Dated: January. <1 :5?_20_1 7.

THE J]MMERSON LAWY FIRM, P.C.

,,,,,,,,,,,

,,,,, (,:’ Sy
Bgf‘"‘”ﬂ:» St emé‘,fﬂm /}5 ﬁ?ﬁj@ﬁ %{" v
Jagres J, JimmersoniB6y.

Nevada State Bar No. 000284

415 South 6th Btreet, Suite 100

Las Vegas, Nevada 89101

Attomays for Defendants Fore Stars, Lid,
186 Land Go., LLE., Sevenly Acreg, LLC;
Yohan Lowle, Vickls DeHart

and Frank Pankralz,

wind T
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. Facsimile (O] 497-1167

THE JIMMERSON LAW FIRM, P.C.
415 Southi Fxth Strest, Sule-100, Las Vegas, Mevada 88101
Talezhone. (102 3887171
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CERTIFICATE OF SERVICE
Pdrsuant 1o NRCP S{b) {cerirfy that [ am an eamployee of The Jimmerson Law
Firm, P.C. and that on this, vf aph ’day ofJanuary, 2017, | served a trie and corract LopY

of the foregoing NOTIGE GF ENTRY OF FIHDINGS OF FACT, CONCLUSIONS OF

LAW, FINAL CRDFER AND JUDGMENT as indicated below:

_%  byplacing same ta be deposited for mailing in the United States Mail, in &
seated envelope uponr which first class postage was prepaid in Las
Vegas, Nevada;

__X_ by elsctronic means by operation of the. Court's electrenic filing systam,
upen each party in this case who Is registered as an eléctronic case filing
user with tha Clerk

To the attorray(s) isted below ai the address, emait address, andior facsimile
number indicated below

[ Rabert V. Peccoie, Esq, Todd Davis, Esq.

PECCOLE & PECCOLE, LTDL - EHB Companies LLGC

8880 W Chariesich Bivd., #1068 1215 8. FortApache, Suite 120
Las Vegas, NV 887117 {as Viegas, NV 89117
bob@peceole.yooxmail.com tdavisi@ehbcompanies.conm
Lewis J. Gazda, Esg. Stephen R. Hackeit, Bsq.
GAZDA & TADAYON SKLAR WILLIAMS, FLLC.
2600 8. Rainbow Bivd., #200 410 5. Rampart Blvd., #350
Las \iegas, NV 591486 Las Vegas, NV 82145 .

efile @uazdatadayon.com ekapolnai@iklar-law.com
abelran@gazdatadavon.com shacketti@sidar-law.com

kgerwick@gazdatadayon.com
lawisipazda@gmail.com
mbdepivla@gazdatadayon.com

/’ J
f;x we”'/ &)f *’*‘{”g \

An erriplﬁ‘yee of Thé Jifrreson Law Firm, B.C
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DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. AND NANCY A. PECCOLE
FAMILY TRUST, :

Plaintiffs,

V.

PECCOLE NEVADA, CORPORATICN, a
Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTAP. -
BAYNE 1576 TRUST; LEANN P,
GOORIIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1591
TRUST; FORE STARS, LTD., 2 Nevada
Limited Liability Company; 180 LAND CO,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC, a Nevada Lumited
Liability Company; EHB COMPANIES,
LLC, a Nevada Limited Liability Compary;
THE CITY OF LAS VEGAS; LARRY
MILLER, an individual; LISA MILLER, an
individual; BRUCE BAYNE, au individual;
LAURETTA P. BAYNE, an individual,
YOHAN LOWIE, an individual; VICKIE
DEHART, an individual; and FRANK.
PANKRATZ, an individuel,

Defendants,

Hearing Date: January li], 2017

This raatter coming on for Hearing on the 10" day of Janwary, 2017 on Plaintifis’
Renewed Motion For Preliminary Injunction, Plaintiffs’ Motion For Leave To Amend Amended
Complaint, Plaintiffs’ Motion For Evidentiary Hearing And Stay Of Order For Rule 11 Fees
And Costs, Plﬁintiifs‘ Motion For Court To Reconsider Order Of Dismissal, and Deﬂendmits

Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,

Elecirenically Filed
01/31/2017 08:48:41 AM

Cﬁ@-iéﬁ‘“**

CLERK OF THE COURT

Case No. A-16-739654-C
Dept. No, VIII

FINDINGS OF FACT, CONCLUSIONS

OF LAW, FINAL ORDER ANI}
JUDGMENT

Hearing Time: 8:00 a2.m.

Couriroom 11B
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13].
DeHart and Frank Pankratz and Defendants Yohan Lowie and Vickie DeHart being preseit,

14
15
16
17
18
19
20
21
22

24
25

27
28

Vickie Dchart and Frank Pankraetz's Opposiions thereto and Commtermotions fa_r Attorneys’
Fees and Costs, and upon Plaintiffs’ Opposition lo Cotmtermotion for Arrorn‘ey‘.g Fees and
Costs end Defendants’ Countermotion to Strike Plaintiffc’ Rogue and Untimely Opposition filed
January 5, 2017 and Attorneys’ Fees and Costs, and upon Defendants Fore Stars, Lid., 180
Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart and
Prank Pankratz’s Memorandum of Costs and Disbursements, and po objection or Motion to

Retax héving been filed by Plaintiffs in response thereto, ROBERT N. PECCOLE, ESQ. of]|

PECCOLE & PECCOLE, LTD. and LEWIS J. GAZDA, ESQ. of GAZDA & TADAYON|

appearing on behalf of Plaintiffs, and Plafntiff, ROBERT N, PECCOLE being present, and
JAMES J, IMMERSON, ESQ. of THE JIMMERSON LAW FiRM, P.C. appearing on behalf of

Defendants Fore Stars, Ltd, 180 Land Co LLC, Seirénty Acres LLC, Yohan Lowie, Viekie

and STEPHEN R. HACKETT, ESQ. of SKLAR WILLIAMS, PLLC and TODD DAVIS, ESQ.
of EHB COMPANIES, LLC appearing on behalf of Defendants EHB Companies, LLC and the

Court having reviewed and fully considered the papers and pleadings on file herein, and having

heard the lengihy arguments of counsel, and having allowed Plaintiffs, over Defendants’

objection, to enter Extibits 1-13 at the hearing, and baving reviewed the record, good cause
appearing, issues the foliowing Findings of Fact, Conclusions of Law, Final Orders- and
Jﬁdgmcht: .
FINDINGS OF FACT ANE CONCLUSEONS OF LAW
Preliminary Findings
1. The Comt hearing on November 1, 2016 was extensivé and lengthy, and
Coust does not need a re-argument of those points, At that time, the Court granted both partie

great leeway to arpue their case and, thereafter, to file any and ali additienal decuments and/o

W g
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_exhibits that they wished to fils, 5o long as they did so on or before November 15, 2016, Each
party took advantage of said appertunity by submiitting additional decuments for the Cowrt’s

" review and consideration. The Court has reviewed all submissions by each party. Further, ai the

Court’s extended hearingl on Jannary 10, 2017, upo.{ Plaintiffs’ and Defendants® post-judgmen
motions and eppositions, the Court further allowed the parties to make whatever argumen
necessary to Supplelmcnt their respective filings and in supp&t of their respective requests;

2. OnNovember 30, 2016, this Coud, after a full review of the pleadings, exhibits
affidavits, declarations, and record, entcred extensive Findings of Fact, Conchisions af Law,
Order and Judgment Gromting Defendants Fore Siars, Ltd, 180 Land Co LLC, Seventy Acred
LEC, EHB Companies, LLC, Yokan Lowie, Vickie DeHari and Fronk Pankratz's NRCP 1 25K
Mation to Dismiss Plaintiffs’ Amended Compiaint, On January 20, 2017, the Court alse entared

its Findings Of Fact, Conclusions Of Law, ond Judgment Granting Defendants Fore Stars, Lid.,

180 Land Co LLC, Seventy Acres LLC, EHB Compariies LIC, Yohan Lowle, Vickie Dehart dn
Frank Pavkratz’s Motion For Altorngys’ Fees And Costs (the “Fee Order”).‘ Both of the
Fiﬁdings of Fact, Conclusions of Eaw and Qrders ate hereby incorporated herein by reference,
if set forth in full, and shall become & part of thes Final Orders dnd Judgment;

3 Following the Notice of Entry of the éou;t’s extensive Findings of Fuact,
Conclusions of Law, Order and .Iudgmem; Granting Defendants Fore Stars, I;rd., 180 Land Co
LLC, Seventy Acres LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHart and Frank
Pankratz’'s NRCP 12(b}(5) Moticn to Dismiss Plaintiffy” Amended Complainy, Plaintiffs filed
four (4) Motions and one (1) Opposition, on an Order Shortening Time set for hearing on thig
date, Defendants filed their Oppositions and Conntermotions for Attorneys Ft-ees and Costs)
Defendants timely filed their Memorandien of Costs and Disbursements, and Plaintiffs chose not

to file any Motion to Retax. After this briefing, Plaintiffs, at the January lé, 2017 Court hearing
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p_rescnted in excess of an hour énd a half of oral argument, The Court allowed the new exhibit:
o b-e admitted over the objection of Defendants;

4. Following the hearing, the Court has reviewed the papers and pleadings filed b
both Plaintiffs and Defendants, along with Exhibits, and the oral argument of Plaintiffs an
Defendants, and relevant statutes and caselaw, and based upon the totality of the record, make:
the fotlowing Findings: ' '

Plaintiffe’ Renewed Motion for Prelimivary Injunction

3. As a preliminary matter, based on the record and the evidence presented to dat
by both sides, the Cowt does not believe the golf course [and (“GC Land”) is subject to the term
and restrietions of the Master De_claration of Covenarits, Com;litions, Restrictions and Easemen
of Quesnsridge (“Maste Declaration” or “CC&Rs”), bccaua;é it was not annexed into, or mad
part of, the Queensridge Common Interest Community (“Queensridpe CTC™) which the Maste
Declaration governs. The Court has repeatedly made, and stands by, this Finding;

6. The Court does not believe that Wiliam and Wanda Peccole, or their entiti
(Nevada Legacy 14, LLC, the William Peter and Wanda Ruth Peccole Family Limi
P'a.rlncrship; andior the Wi]]iam-]’eccolé 1982 Trust) intended the GC Land to be a parl of th
Queensridge CIC, as evidenced by the fact that if that land had heen included within th
community, then every person in Queensridge would be paying money to be a member of thel
Badlands Golf Course and paying fo maintain it. They were not, and have not. Tn fact, the
Master Declaration at Recital B states that the CIC “may, but is not required to include, ..a golf
éoume" and Plaintiffs’ Purchase documents make clear that residents of Que;msridge acquire nof
golf course rights or membership privilepes by thelr purchase of a house within the Queensridge
CIC. Exhibit C to Defendants’ Opposition filed September 2, 2016 at page I, Recital B, ond .

Exhibit L to Defendants’ Opposition filed September 2, 20186 at paragraph 4 of Addendmn 1,

4
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has repeatedly found that it does not. That is the Court’s prior ruling, and nothing Plaintiffy

Land has made an application, the governmental agency would be derelict in their duty if it did

7. By Plaintiffs’ own exhibit, the enfargement of the Exhibit C Map 1o the Mas
Declaration, it shows that the GC Land is not a part of the CC&Rs. The Exhibit C map sho
the initial Property and the Annexable Property, as confinmed by Scotion 1.5 of the Mas
Declaration;

8. Therefore, the argument sbout whether or not the Master Declaration épplies 1o

the GC Land does not need o be rehashed, despite Plaintiffs' insistence that it do so. The Court

have brought forward reasonably convinces the Court otherwise. See the Cowutt's November 20,
2016 Order, Findings 51-76; _

9. Regarding the Renewed Motion for Preliminary Injunction, Plaintiffs’ Renewed
Motion and Exhibits are not persuasive, and the Court has made ctear that it will niot stop 4
g'ovemmentaJ agency from doing its job. .T]:e Coust does not beiieve fhat intervention is “clearly]

necessary” or appropriate for this Court. As the Court understands it, if the owner of the GJ

not review it, consider it and do all of its necessary work ta follow the legal process and make it
weommendations and/or decision. The Com‘t will not stop that process;

10.  Based upon the papers, there is no basis to grant Plaintiffs’ Renewed Motion for
Preliminary Ijunction; ' '

1[.  Plaintiffs’ argument that there is a “conspiracy” with the City of Las Vegxsl

“hehind closed doors” 1o get certain things dune is inappropriate and without merit;

12. It is entirely proper for Defendants to follow the City rules that require the fili
of applications if they want 1o develop their property, or to discuss a development agreemen
with the Cily Attorney, or present a plan to the City of Las Vegas Planning Commission or th

Las Vegas City Council. That is what they are supposed to do;
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13, Plaintiffs submitted four (4} photos to demonstrate that the proposea‘ new]
development under the current application would “ruin his views.” However, Plaintiffs’
purchase documents make clear that rio such “views” or location advaniages were guaranteed to
Plaintiffs, and that Plaintiffs were on notice through their own exhibit that their existing views
could be blocked or imnpaired by developmeﬁt of adjoining property “whether within the Planned
Commmﬁt;o-r ouisid; of the Planned Commenity™ Exhibit I to P!aim{ﬁ&’ Reply to Defendmants|
Motion to Dismiss, filed September 9, 2016.

14, In response 1o the Courl’s inquiry regarding what Plaint.iﬁ‘s are trying 1o enjoin]
Plaintiﬁ'fs indicate they desire to enjoin Defendants from resubmitting the four (4) applications
that have been withdrawn, without prejudice, but which can be refiled. The Court finds that
refiling is exactly what Defendants are supposed to do if they want those applicationg
considered; .

15.  Plaintiffs’ argument that Defendants cannot file Applications with the City
because it is a violation of the Master Declaration is without merii. That might be true if the GO
Land was part of the CCER’s. As repeatedly stated, this Court does not believe, and the
avidence does not suggest, that the GC Land is subject to the CC&Rs, period;

16.  Defendants’ appiications were legal and the proper thing to do, and the Court will
not stop such filings. Pleimtiffy’ position is the filing was not allowed wnder the Master
Declaration, and Plaintiffs will not listen to the Court’s Findings that the GC Land was not added
to the Queensridge CIC by William Peccole or his entities, Plaintiffs’ position is vexatious arn:lI
harassing to the-Defendanté under the facts of this case; |

17.  Plaintiffs argue that the new applications that were filed were negotiated and
diseussed with the City Attorneys” Office without the knowledge of the .City Comncil, But,

again, that is not improper. The City Council does not get involved unfil the applications are

6

ROR023989

25421

25398



- - T T =

e e e e T ey
z o &5 O RUBESBGEE S &GS T 5 = 3

submitted and reviewed by the Planming Staff and City le_ming. Commission. The Court ﬁ.ndJ
that there is no “conspiracy” there. People are supposed to follow the rules, and the rules say]
that if you are going to seek a zone change or a variance, you may ﬁbmit a pre-application for
review, have appropriate iscussions and negotiafions, and then have a public review by the
Pianning Commission and ultimatoty the City Council; . |

18.  The fact that a new application was submitted proposing. 61 homes, wﬁch isy
different from the original applications submitted for “The Preserve” which were withdrawn)
without prefudice, is irrelevant; |

19. | Plaintiffs’ argument that Defendants submitted a new application on Decemi:eq
30, 20]6 10 allegedly defeat Plaintiffs* Renewed Motion for Preliminary Injunction, to bring the
case back into the administrative process, is not reasonable, nor aceurate. There were aIrefid}
three (3) applications which were pending and which had boen held in abeyance, and thus werd
still within the administrative process. The new application changes nothing as far asflaiﬁtiﬂ‘s*
requests for a preliminary injunction;

20.  Plaintiffs* Exhibit 5 demonstrates that notice was provided to the hémeowners,
which is what Defendants were supposed to do. There was nothing improper in this;

21.  Even if all the applications had been withdrawn, Plaintiffs could not “directly]

interfere with, or in advance restrain, the discretion of an administrative body’é exercise o

legislative povver.” Eagle Thrifty Drugs & Markets, Inc, v. Hunter Lake Parent Teachers Assn.
of, 85 Nev; 162, 451 P.2d 713 (1969) at 165, 451 P.2d at 714. Additionally, “This ¢stablish
principle may not be aveided by the expedient of directing the injunction to the applican
imstead of the City Couneil.” /4 This hoiding still applies to these facts;

22, Regardless, the possible submission of zoning and land use applications will not

violale any rights or restrictions Plaintiffs claim in their Mastor Declaration, as “A zonmgl

7
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‘provides: “No provision of this Title is intended to interfere with or abrogate or amul 20y

Private covenants or deed restrictions which impose restrictions not covered by this Title, are not

-refuse to hear or aceept these findings of the Court,

ordinance cannot cverride privately-placed restrictions, and a trial court cannot be compelled to
invalidate restrictive covmanta_merely because of a zoning change” W. Land Co. v,

Truskolaski, 88 Nev. 200, 206, 495 P2d 624, 627 (1972). Additionally, UDC 19.00.0809()
ecasement, private covenants, deed restriction or other agreement betwoen private parties...

implemented nor superseded by this Title,”
23.  Plaintiffs’ argument that Defendants needed permission to file the applications fox
the 61 homes is, again, without merit, because Plajnﬁﬁ‘s inmr_rectl‘y assume Mt the CC&Rs
apply to the GC Land, when the Court his already found they do not. Plaintiffs unreasonably
refuse to accept this ruling;
24, Plaintiffs have no standing wader Gladstoree v. Gregory, 95 Nev. 474, 596 P.24

491 (1979) to enforce the restictive covenanis of the Master Declaration against Defendants o

the GC Land. The Court has aleady, ropeatedly, found that the Master Declaration does nof

apply to the GC Land, and thus Plaintiffs have no standing to enforce it against the Defendants]

Defendants did not, and eannot, violate a rule that does not govemn the GC Land. The Plaintiffs

25. Contrary to Plaintiffy’ statement, tﬁe Court is not making an “argument” that

Plaintiffs’ are required to exhaust their administrative remedies; that is a “decision™ on the parg§

of the Court. As the Court stated at the November 1, 2016 hearing, Plaintiffs belicve that CC&Rsy

of the Queensridge CIC cover the GC Land, and Mr, Peccole is so closely involved in it, he

refuses to ses the Court’s decision coming in as fair or following the law. No matter whaJ

decisions are made, Mr. Peccole is so closely involved with the issues, he would never accep?
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| does not impact Plaintiffs’ “rights;™

- 403, 215 P.3d 27, 31 {2009); citing NRS 33.010, Lniversity Sys. v. Nevadans Jor Sound Gov',

any Court's decision, because if it does not follow his interpretation, in Plaintiffs' mind, the
Court iz wrong. Nevember I, 2016 Hearing Transcript, P, 3, 1. 13-2;

26.  Defendants have the right to close the golf coyrse and nof water it. This action

27. A preliminary injunction iz availahle when the moving party can demonstrate tha
the ﬁomnoving pasty’s conduct, if allowed o continue, will cause irreparable harm for whic
compensatory relief is inadequate and that the moving party has 2 reasonable likelihood of

success on the merits, Bowlder Oaks Cmty. Ass'nv. B & J Andrew Emérs., LIC, 125 Nev. 397/

120 Nev. 712, 721, 160 P.3d 179, 187 (2004); Dangberg Hoidings v. Dougias Co,, 115 Nev]
129,-142, 978 .2d 311, 319 (1999). A district court has discretion in deciding whether to grant af
preliminary infunction. JZ The Plaintiffs have failed to make the requisite showing;

28, On September 27, 2016, the parties wete' before the Court on Plaintiffs’ firsy
Motion for Preliminary Injunction and, after reading all papers-and pleadings on file, the Court
heard extensive oral argument lasting nearly two 2) hours from all parties. The Court ultimately
ccmciudcd that Plaintiffs failed to meet their burden for a Preliminary Injunction, had failed to
demonstrate irmeparable injury by the City’s consideration of the Applications, and failed to
demonstrate a likelihood of success on the merits, amongst other failings;

29.  On September 28, 2016—the day after their Motion for Preliminary Injunction

directed at the City of Las Vegas was heard—Plaintiffs ignored the Court’s words and filed ‘

another Motion for Preliminary Injunction which, substantively, made arguments identical to

those made in the original Motion which had just been heard the day before, except thaJ

Plaintiffs foensed more on the “vesied ﬁghts” claim, namely, that the applications themselve '

could nut have been filed becanse they are allegedly prohibited by the Master Declaration. Oxf

9
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Oectober 31, 2016, the Couri entered an Order denying that Motion, finding that Plaintiffs failed
1o meet their burden of proof thet they have suffered itreparable harm for which compensatory
damages are an inadequate remedy and failed to show a reasom;ble likelihood of success on thel
merits, sinee the Master Declaration of the Queensridge CIC did not apply to land which was no{
annexed into, nor a part of, 1]:e Property (as defined in the Master Declaration). The Court also
based its denial on the fact that Nevada law does not permit a litigant from seeking to enjoin th
Applicant as a ﬁems of avoiding well-cstablished prohibitions and/or limitations agai
interfering with or secking advanced resiraint ageinst an administrative body’s exercise of
legislative power. See Eaglel Thrifty Drugs & Market.s; Ine., v. Hunter Lake Parerrzl Teachers]
Assoc., 85 Nev. 162, 164-165, 451 P.2d 713, T14-715 (1969);

30.  On October 5, 2016, Plaintiffs filed » Motion for Rehearing of Plaintiffs’ firsy
Motion for Preliminary Injunciion, mthou‘t seeking leave fmmrthe Court. The Court denied the
Motion on October 19, 2016, finding Flaintiffs could not show imeparable harm, becanse they]
possess administrative remedies before the City Planning Commission and City Council pursuant
to NES 2783195, UDC 19.00.080(N) and NRS 278.0235, which they had failed to exhaust, and
because Plaintiffs failed to show & reasonsble likelihood of snceess on the merits at
September 27, 2016 hearing and failed to allege any change of circun:tsiances gince that time tha
would show a reasonable likelihood of suecess as of Getober 17, 201 6;- |

.31. At the October 11, 2016 hearing on Defendanfs City of Las Vegis® Motion to)

Dismiss Amended Complaint, which was ultimately was granted by Order filed October 15

2016, the Court advised Mr. Peccole, as an individual Plaintiff and counsel for PIainiifE, that i
believed that he was too closg to this” and was miss.ing that the Master Declaration would no
apply to land which is not part of the Queensridge CIC. October 11, 2016 Hearfné Transcript a
13:01-13;
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32, DOn Qctober 12, 2016, Plaintiffs filed a Motion for Stay Pending Appeal in
relation to the Order Denying their first Motion for Preliminary Injunction against the Cit'y of
Las Vegas, which sought, again, an ihjunclion, That Muliun was denied on Qctober 19, 2016, I
finding that Plaintiffs failed to satisfy the requirements of NRAP 8 and NRCP 62(c), Plaintiffs
failed to show that the object of their potential writ petition will be defeated if their stay ig
denied, Plaintiffs failed to show that they would suffer irreparab-le harm or serlous injury if th%

stay js nat issued, and Plaintiffs failed to show a likelibood of success on the merits;

33, On October 21, 2016, Plaintiffs filed a Notice of Appeal on the Order Denyin

their Motion for Preliminary Tnjunction against the City of Las Vegas, and on October 24, 2016

Plaintiffs filed a Motion for Stay in the Supreme Cowrt. On November 10, 2016, the Nevada

Supreme Court dismissed Plaintiffs' Appeal, and the Motion for Stay was thercfore denied
moot; . | . _

34.  Plaintiffs can assert no harm, let alone “irreparable” harmn from the threq-
remaining pending applicalions, which. deal with development of 720 condominiums located aT
mile from Plaintiffs” home on the Northeast corner of the GC Land; _

33, DPlaintiffs carnot demonstrate a likelihood of success on the merits. Plaintiff
.have argued the “metits™ of their claims a4 rausem and they have not had established any
possibility of success; _

36,  The Court has repeatedly found that the claim that Defendants® applications %m
“illegal™ or “violations of the Master Declatation™ is without merit, and such Vc]aim is bemé
maintained without nlansonable grounds;

37,  Plaintiffs’ argument within his Renewed Motion is just a rchash of his priof

arguments that Lot 10 was “part of” the “Properly,” (as defined in the Master Declaration) that

11
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- and that he has “vested rights ™ These arguments have already been addressed repeatedly;

the flood drainage easements along the golf course are not included in the “not a part” language

38. In its Findings of Fact, Conclustons of Law and Order Granting Defendants
Motion to Dismiss, filed November 30, 2016, the Court detailed its analysis of the Master
Declaration, the Declations of Annexation, Lot 10, and the other documents of public record,
and made its Findings that the Plaintiffs were not gu&mWed aﬁy polf course views or access,
and that the adjoining GC Land was not govetned by £he Master Declaration. Thosel Finding;
are incorporated herein by reference, as if set forth in full. Specifically Findings No. 51-76 make
clear that the GC Land is ot a part of and not suhject to the Master Declaration of the NRS Jllﬁ
Queensiidge CIC; I

39,  Thereis no “new evidence” that changes this basic finding of fact, and Plaintiff:
cannat “sw];.t renewal of the 4 applications” or “stop the applica:tion“ allegedly contemplated fo]
property metely adjacent to Plaintiffs’ Lot and which is not within the Queensridge CIC;

40,  Since Plaintiffs were on notice of this undeniable fact on September 2, 2016, yei

persisted in filing. Motion after Motion to try and “enjoin™ Defendants, that is exactly why thi
Court awarded Defendants $82,7i8.50 relating to the second Motion for Preliminary Injunction
the Motion for Rehearing and the Motion for Stay (Injunction), and why this Court award
additional attorneys’ fees and costs for being forced to oppose a Renewed Motion for
Preliminary Injunction and these other Motions now;

41. The alleged “ncw” information cited by Plaintiffs-the withdrawal of four|
applications without prejudice at the November 16, 2016 City Couneil mecting--is irrelevan!
because this Court cannot and will not, in advance, restrain Defendants from submittinJ
applicafions.  Further, the three (3) remaining epplications arc pending and siill in thy

administrative process;

12
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‘e.g., McKenzie v. Shelly, T7 Nev. 237, 362 P.2d 268 (1961) (judiciary must not interfere with

_ embraced be reheard, unless by lesve of the court granted upon mation therefor, after notice of

42.  Zoning is a matter properly within the province of the legislature and that the

Jjudiciary should not interfere with zoning decisiuns, especially before they axe even final. See,

board’s determination to recognize desivability of commercial growth wnthm a zoning district)]
Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 .P.ld 219 (1968) (judiciary must nof
interfere with the zoning power unless clearly necessary); Forman v. Eagle Thrifty Drugs and
Markets, 89 Nev. 533, $16 P.2d 1234 (1973) (statutes guide the zoning process and the means of]
implementation until amended, repealed, referred | or changed through initiative). Count
i:rtervenﬁon is not “clearly necessary™ in this instance;

43. Plaintiffs have admitted to the Supreme Court that their duplicative Motion for
Prelintinary Injunction filed on September 28, 2016 was without merit and unswpported by thd
law. In their Response fo Mofion to Amend Caption and Joinder and Response to the Motion té
Dismiss Appenl of Order Granting the City of Las Vagas Motion to Dismiss Amended Complaini,

filed November 10, 2016, Plaintiff's state:™..[T]he casc of Eagle Thrifty Drugs € Markef, Inc. v.

Hunter Lake Parent Teachers Association, 85 Nev. 162 (1969) would net allow direeting of o

Preliminary Injunction against any party but the City Council. Fore Stars, Led,, 180 Land
Co LLC, Seventy Acres, LLC, Yohan Lowie, Vickie DeMart, Frank Pankratz and EHB
Companies, LLC could not be made parties o the Preliminary Injunction becausc only the
City was gppropriate wnder Eagle Thrifiy.” (Emphasis added.) Yet Plaintiffs have now filed 3
“Renewed” Motion for Preliminary Injunction;

44.  Procedurally, Plaintiffs” Renewed Motion is iﬁpmpu becanse “No motions onee|

heard and disposed of may be renewed in the same cause, nor may the same matters therein
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provided an opportunity for Plaintiffs (or Defendants) to file any additional documents o

such motion o the adverse parties.” EDCR 2.24 (Emphasis added) This is the -seéond time the;
Plaintiffs hs_!.?e failed to seek leave of Court before filing such a Motion;

45, * After hearing all of the arguments of Plaintiffs and Defendants, Plaintiffs have
fuled to mest their burden for a preliminary injunction against Defendants, and Plaintffs havd

ne standing 10 do so03

- Plain{iffs’ Motion for Leave to Amend Amended Cégmlaint

46.  Plaintiffs have already been permiited to amend their Complaint, and did so on

Angust 4, 2016; _ _
47.  Paintiffs deleted the Declaratory Relief cause of action, but maintained a cause of
a;cﬁon for injunctive relief even after .Pl.aimitfs were advised that the same could mot be
sustained, Plaintiffs withdrew the Breach of Contract cause of action and replaced it with a ca
of action entitled “Violations of Plaintiffs’ Vested Rights,” and Plaintiffs’ Fraud cause of act:]
remained, for all intents and purposes, unchanged; I
48.  Plaintiffy were given the opportunity to present a proposed Amended Complain
and failed o do so. There is no Amended Complaint which supports the new alter ¢go theory
l;lﬂ.il‘.lti.ﬁs suggest;

49.  After the November 1, 2016 hearing on the Motion to Dismiss, the Courf

requests, including a request to Amend the Complaint, with a dead]im? of November 15, 2016.
Plaintiffs’ Mation to Amend Amended Complaint was not filed within that deadline;

50, _ EDCR 2.30 requires a copy of a proposed amended pleading to be attached to amy|
motion to amend the pleading. Plaintiffs never attached a proposed @endd pleading, i

violation of this Rule. This makes it inipossible for the Court to measure what claims Plaintiffs
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-argument;

propose, other than those outlined in their briefs, all of which are based on 2 failed and untrug

51.  Plaintiffs continue to attempt to enjoin the City from completing its legislative

function, or to in advance, restrain Defendants from submitting appligﬁm for consideration,

Thiz Court has repeatedly Ordered that it will not do that;

52.  The Court considered Plaintiffs’ oral request frorn November 1, 2016 to amend
the Amended Complaint, and made a Finding in its November 30, 2016 Order of Dismissal, af
paragraph 90, “Although ordinarily leave to amend the Complaint should be frecly given when
Justice requires, Plaintiffs have already amended their Complaint once aund have failed to state 2
claim agninst the Defendants, For the reasons set forth biereinabave, Plaintiffs shall not bg
permitted to amend their Complaint a second time in relation to their claims against Defendants
as the attempt to amend the Complaint would l;.ue futile;”

53.  Further amending the Complaint, under the theories proposed by Plaintiffs,
r&nains futile, The Fraud cause of action does not state a claim upon which relief can be
granted, as the alleged “fraud” lay in the premise that there was 2 representation that the golf
course would temain a golf courss in perpetuity. Apain, Plaintiffs” own purchsse documen
evidence that mo such guarantee was made and that Plaintiffs were advised that furuj
development fo the adjoining property could oceur, and could impair their views or lof
advantages. The alleged representation is incompetent (See NRCT* 56¢e)), fails waoefully for lack
of particularity as requited by NRCP 9(b), and appears disingenuous under the facts and law of
this case;

54, The Fraud claim also fails because Plaintiffs voluntaily dismissed the
Defendants—alt his relatives or their entities--who allegedly made the fraudutent representations

that the golf course would remain in perpetuity;
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| constitnte fraudulent conduct by Defendants because third-parties allegedly represented at some

55.  While it is true that Defendants argued that Plaintiffs did not plead their Fraud
allegations with particularity as required by NRCP 9(b), Defendants also vociferously argued iny
their Motion to Dismiss that Plaintiffs failed to state a Fraud claim vpon which relief could be
eranted because their allegations failed to meet the basic and fundamental clements of Fraud: (1)
a false representation of fact; (2) made to the plaintiff; (3) with knowledge or belief that the
representation was false or without a sufficient basis; (4) intending to induce reliance; (5)
creating justifiable reliance by the plaintiff; (6) resulting in damages. Blanchard v. Blanchard)
108 Nev. 908,911, 839 P.2d 1320, 1322 {1952}, The Court concurred;

56.  To this day, Plaintiffs failed to identify any actual false or misleading statementsr

mgde by Defendants to them, and that alone is fatal to their claim. Defe!:tdants’ zoning and land)

use applications to the City to proceed with residential development upon the GC Land does nof

(unknown) time roughly 16 years earlier that the golf course would never be replaced with
residential development;
57.  Plaintiffs do not and cannot claim that they justifiably relied on any supposed

misrepresentation by any of the Defendants or that they suffered damages as a result of th

Defendants® conduct becanse such justifiable reliance requires a causal connection hetween the '

inducement and the plaintiff's act or failure to act resulting in the plaimtiff’s detriment,

58, Plaintiffs have not, and cannot claim that any representations on the'part of
Defendants lead them to emer into their “Purchase Agreement” in April 2000, over 14 yea.rsj
prior to any alleged representations or conduet by any of the Defend-ants. The Court was left to
wonder if any of these failings could be correcied in a second amended complaint, as Plaintiffs
failed to proffer a proposed sucfmd amended complaint as is required under EDCR 2.30, As

such, Plaintiffs’ Motion to Amend Complaint was doomed from the outsct;
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agréements with Defendants regarding flood drainage and nor any jurisdiction nor standing to

asserted by the governmental nuthdrity having jurisdiction;

59, All of Plaintiffs” claims are based on the theory tha_t Plaintiffs have “vested|
rights” over the Defendants and the GC Land. The request for injuucﬁve relief is based on ih%
assertion of alleged “rights” under the Master Declaration;

60. ! Thé Court has already found, both of Plaintiffs’ legal theories (1) the zonin
aspect and exhaustion of administrative remedies, and (2) the alleged breach of the restnctwj
covenants under a Master Declaration “contract are maintained without reasonable ground
Defendants are not parties to the “contract™ aileged to have been breached, and Courl
intervention is not “clearly necessary” as an exception to the bar to interfere in an administrative
process; ,

6. The min':g on the GC Land dictates its use and Defendants rights to develop theit
land; . )

62.  Plaindffy’ reargumenl‘ of the “Lot 10" claim, which Plaintiffs have argued before)
Which this Court asked Plaintiffs not fo rehash, is without merit. Drainage easements upon the
GC Land in favor of the City of Las Vegas do not make the GC Land a part of the Queensridge
CIC. The Queenstidge CIC would have to be a party 1o the drainage casements in order to have
rights in the easerents. Plainiffs presented no evidence to establish that the Queensridge CIC is
aparty to ay drainage easements upon the GC Land;

63.  Plaintiffs do not represent FEMA or the government, who are the authorificy

having jurisdiction to set the regulations regarding “flood drainage.” Plaintiffs do not have any]
claim or assert “drainage™ rights, Any claims under flood zomes or drainage easements would be

64.  Notwithstanding any alleged “open space™ land use designation, the zoning on tj

GC Land, as supported by the evidence, is R-PD7. Plaintiffs latest argument suggests the land i
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.Tivoli Village is an example of where drainage means were changed and drainage challcnga]

“zomed™ as “open space” end that they have some right to provent any modification of
alleged designation under NRS 278A. But the Master De‘clara‘;ion indicates ﬂ:at Queensridge is
NRS Chapter 116 community, and NRS 116.1201(4) specifically and inambiguously provides
“The provistons of chapters 117 and 278A of NRS do not apply to common-inter&ctl

communities.” The Plaintiffs do not have standing to even make any claim under NRS 278A;

65,  There is no evidence of any recordation of any of the GC Land, by deed, lien, o .

by any other exception to title, that would remotely suggest that the GC Land is Wlthm a planned
unit development, or is suhj.ect to NRS 278A, or that Queensridge is governed by NRS 278A)
Rather, Queensridge is governed by NRS 116; .

66. - NRS 278.349(3)(e) states “The goveming b@y, or plannitig commission if it L
authorized to take final action on a tentative map, shall co.nsider:_ Conformity with .the mninj
0}'dixlances and master plan, except that if any existing zoning ordinance is inconsistent with the
master plan, the zoning ordinance takes precedence;”

67.  The Plaintiffs do not own the land which allegedly contains the drainaée pointed

out in Exhibits 11 and 12. It is Defendants’ responsibility to deal with it with the government)

were addressed by the developer. Plaintiffs have no slianding to enforce the maintenance of
drainage easement to which they are not a party;

68.  Plaintiffs’ Amended_ Complaint, itself, recognizes that the Master Declaration
does not apply to the land proposed to be developed by the Defendants, as it states on page 2
pa.ragm_ph 1, that “Larry Miller did not protect the Plaintiffs’ or homeo“;xlcr’s vested mghts byl
including a Restrictive Covenant that Badlands mu;t remain a golf course as he and other agents
of the developer had represented to homeowners.” The Amended Complaint reiterated at page]

10, paragreph 42, “The sale was completed in March 2015 and conveniently leff out any
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restrictions that the golf course must remain & golf course.” Jd. Thus, Plaintiffs proceeded in

prosecuting this case and attempting to enjoin development with full knowledge that there weref

no applicable restrictions, conditions and covenants from the Master Declaration which applied

| to the GC Land, and there were no restrictive covenants in place refating to the sale whichl

prevented De_fémlants from doing so;

. 69.  Plaintiffs improperly assert that the Motion to Dismiss relied primarily upon the
“ripeness” doctrine and the allegation that the Fraud Cause of Action was not pled .with
pariicularity, But this is not true, The Motion to Dismiss was granted because Plaintiffs do not
possess the “vested rights” they assert hecause the GC Land is not part of Queensridge CIC and]
not subject 1o its CC&Rs. The Fraud claim failed because Plaintiffs could not state the elemcnlts.
of a Fraud Cause of Action. They never had any conversations with any of the Defen&ants. pﬁb
to purchasing their Lot and therefore, no fraud could have beenl co@miﬂed by Defendants agains]
Plaintiffs in relation to their home/lot purchase because Defendants never made any knowingly
false reprmematio;ls to Plaintiffs upon which Plaintiffs relied to their detriment, nor as sta.ted by
Plaintiff to the Court did Defendants ever make any représentations o Plaintiffs at all. Plaimtiffs
were denied an opportunity to amend their Complaint a second time because doing so would b
futile given the fact that they have failed 10 state claims and cannot state claims for “vested
rights™ or Fraud; .

70, None of Plaintiffs’ alleged “changed circumstances”—neither the withdrawal of

applications, the abatement of others, or the introduction of new ones, changes the fundamental) *

fact that Plaintiffs have ne standing to enforce the Master Declaration against the GC Land, og
any other land which was not annexed into the Queensridge CIC. 1t really is that simp_le;
7). Likewise, the claim that because applications were withdrawn by Defendants af

the City Council Meeting and the rest were held in abeyance, that the Eagle Thrifly case no
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longer applies and nio longer prevents a preliminary injunction to emjoin Defendants from
submitting fature Applications, fails as a matter of law. Plaintiffs' Motion to Amend remah}s
improper under Eagle Thrifly because Plainfiffs are effectively seeking to restrain the City of La

Vegas by requesting an injunction against the Applicant, and they are improperly seeking to

restain the City from hearing future zoning and development applications from Defendants)

Eagle Thrifty neitheér a]inws such advance restraint, nor does it condone such advancé- restraing
by directing a preliminary injunction against the Ai:vplicant; . _

72.  Amending the Compiaint based on the theories arpued by Plaintiffs would by
ﬁ:'til_e, and Plaintiffs continue to fail to state a claim upon which relief can be granted;

II 73. Leaveto amend should be freely pranted “when justice so requi_res,_” but in this
case, justice roquires the Motion for Leave to Amend be denied. It would be futile. Additionally,
Plaintiffs have noticeably failed to submit any proposed sccond amended Complaint at any time
See EDCR 2.30. The Court is cmﬁpelled to deny Plaintiffs’ Motion to Amend;

Ht

W

Plaintiffs’ Motion for Evidentiary Hearing and Stay of Order for Rule 11 Fees and
Cosis .

74,  Plaintiffs arc not entitled to an Evidentiary Hearing on the Motion for Attorneys’
Fees and Costs. NRS 18.010(3) states “in awarding attorney's fees, the court may pronounce i3
decision on the fees at the conclusion of the trial or special proceeding without written motion
and with or without presentation of additionat evidence,” ‘

75.  Plaintiffs’ seek an Evidentiary Hearing on the “Order for Rule 11 Fees and
Costs,” but the request for sanctions and additional attor.'neys’ fees pursuant to NRCP 11 wag
denied by this Court. Plaintiffs do not seek reconsideration of that denial, and no Evidentiary
Hearing is warranted;

20

ROR024003

25435

25412



- T L T . T o

S = .
2w YR RBRBREBEEERES S u i b R = S

‘grounds....,” “The moving party must present 4 prima facie case...showing that (1) the factg

76.  The Motion itself if procedurally defective. It conteins only bare citaﬁgns o
statues and rulcs, and it contains lno Affidavit as required by EDCR 2.21 and NRCP 36(e}:

77.  NRCP 60(b) does not allow for Fvidentiary Hearing to give Plainﬁ:l
“oppertunity to present evidence as to why they filed a Motion for Preliminarly Injunetion agai
Fore Stars and why that was appropriate.” It allows the setting aside of a defanlt judgment due to
rnistallces, inadvertence, excusable neglect, newly discovered evidence ox fraud. With respect to
the Motion for Attorneys® Fees and Costs and Order pranting the same, this is not even alleged;

78.  Plaintiffs must establish “adequate cause” for an Evidentiary Hearing. Reoney v.
Rooney, 109 Mev. 540, 542-43, 853 P.2d 123, 124-25 (1993). Adequate cause “reql.li:&]

something more than allegations which, if proven, might permit inferences sufficient to establis

alleged iﬁ the affidavits are relevant to the groonds for modification; andr (2) the evidence is not
metely cumulative or impeaching.” Id.

79.  Plaintiffs have failed to establish adequate cause for an Evidentiary Hearing-
FPlaintiffs have not even submitted a supporting Affidayit alleging any facts whatsoeverl;

80.  "Only in very tare instances in which new issues of fact or iaw are raised
supporting & ruling conﬁ'ary ta the ruling already reached should a motion for._rehearing bel
granted.” Moore v. City of Les Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (76). "Rehearings arq
not granted as a matter of right, and are not allowed for the purpose of reargument.” Geller v,
McCown, 64 Nev. 102, 108, 178 P2d 380, 381 (1947) (citation omitted). Points or contentiony
available before but not raised in the original hearing cannot be maintained or considered on

rchearing. See Achrem v. Expressway Plaza Ltd. P'siip, 112 Nev. 737, 742, 917 P.2d 447, 450
(1996);

2

RORO024004

25436

25413



O T ]

m—d

8l. .There is no basis for an Evidentiary Hearing under NRCP 59(a). There were ng
irregularitics in the proceedings of the court, or any order of the coust, or abuse of discretiony
whereby cither party was prevented from having a fair tnal There was no misconduct of the
court of of the prevailing parly. There was ao accident or surprise which ordinary prudema]
could not have guarded against, There was 10 newly discovered evidence material for the party
making the motion which the party could not, with reasonable diligence, have discovercd of
produced at frial, There were no eﬁcessive damages being given under the inﬂ;lence of passioq
of prejudice, and there were no errors in law cecurring at the frial and objected to by the party]
making the motion. If anything, the fact that Defendants were awmded 56% of their incutred
attomeys” foes and costs relating to the prefiminary injunction issues, and denied additiona)
sanctions pursuant to NRCP 11, demonstrates thisl Court’s evenhandedness and fairness 1o thel
Plaintiffs; -

§2,  Plainffs are not automatically etitled o an Evidentiary Hearing on the issue of
attorneys’ fees and costs, and the decision to forego an eﬁder;ﬁary hearing does not deprive 3
party of due pmces‘s rights if the party has notice and an opportunity to be heard, Lim v. Wilici
L;rw Grp., No. 61253, 2014 WL 1006728, at *1 {(Nev. Mar. 13, 2014). See, also, Jt;m v. Jones,
22016 WL 3856487, Case No., 66632 (2016);

83, In this case, Plaintiffs had notice and the opportunity to be heard, and already]
presented to the Couri the evidence they would seek to present about why they filed a Motion for
a Preliminary Injunction against thesé Defendants, having argued at the September 27, 2016
Hearing, the October 11, 2016 Hearing, the November 1, 2016 Hearing and the January 10, 2017
hearing that they had “ircé.tcd rights to enforce “restrictive Eﬁvenants” apainst Defendants under|

the Gladstone v. Gregory case. Those arguments fail;
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-tegarding why he had to file the first Motion for Preliminary Injunction, second Motion fof |

B4.  The Court also gave Plaintiffs the opportunity to submit any further evidence they|
wanted, with a deadline of November 15, 2016. The Court considered all_evidence timely

submiited;

85, Plaintiffs filed on Nofcmber 8, 2016 Supplemental Exhibits with their AT
regarding the “Amended Master Declaration” and on November 18, 2016 “Additio
Information” including description of the City Council Meeting  Plaintiffs also filed o
November 17, 2016, their Response to the Motion for Attameys® Fees and Costs;

86.  On its face, the facts claimed {n Plaintiffs” Motion, unsupported by Affidavit]

Preliminary Injunction on September 28, 2016, the Mutioﬁ for Stay Pending Appeal and the
Motion for Rehclaring, whigh Motions were the basis of lﬁe award of attomeys® fees and costs,
are unbelicvablé. Plaintiffs claim that the City was dismissed as a Defendaz;l and the “only
temedy” was fo file ditectly against the Defendants. But Plaintiffs filed their Motion for
Preliminary Injunction against Fore Stars the day after the hearing on their first Motion foq
Preliminary Injunction—even before the decision on their first Motioh was issued detail?ng the
denial of the Motion and the analysis of the Eagle Thrifiy case. The Court had not even heard]
letalone granted, City’s Motion to Dismiss at that time; | .
87.  Plaintiffs’ justification that the administrative process cams to an end when fo
applications were withdrawn ;vithout prejudice, three were held in abeyance, and *
contemplated additional violation of the CC&R’s appeared on the record” is also without merit]
Aside from the fact that Plaintiffs are not permitted to restrair, in advance, the filing o
appications or the City’s consideration of ﬂ1e_m, factnally, as of September 28, 2016, ﬂ)J
Planning Commis_sion Meeting had not even occurred yet (let alone the City Council Meeting)

The adminisative process was still ongoing;
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) claim of the opposing party was brought without reasonable ground or to harass the prevailinJ

88,  The claim that the Gladstone case was applicable directly against restrictive
covenant violators afler the administrative process ended and Defendants wers “no Jonges
protected by Eagle Thrifty” is, again, befied by the fact that the CC&R’s do not apply to, and
cannot be enforced against, land that was not annexed into the Queensridge CIC, Gladsion
does rot apply - Plaintiffs’ argument is not convineing;

89,  Plaintiffs’ arguments regarding how “fivolous™ is defined by NRCP L1 i3
imelevant becanse those additional sanctions against Plaintiffs’ couns;sl were denied as moot, mf
light of the Court awarding Defendants atiomeys® fees and costs under NRS 18.010(2)(b) and
EDCR 7.60;

90. Defendants’ Motion sought an award of $147,216.85 in attorne_ys’ fees and costs)
dollar for dollar, incurred in having to defeat Plaintiffs; repeated efforts to obtain a preliminary
injunction against Defendants, which multiplied the proceadings unngcessarily. Afte]
considering Defencants” Motion and Supplement and Plainiiffs’ Response, the Court awarded
Defendants $82,718.50. The attorneys® fees and costs awarded related only to those efiorts to
obtain a preliminary injunction through the end of October, 2016, and did not include or considey
the additional attorneys® fees, or the additional costs, which were incurred by Defendants relating
to the Motions to Dismiss, or the new filings after October, 2016;

81. NRS 18010, EDCR 7.60 and NRCP 11 are distinct rules and statlles-,k and the
Court can apply eny of the rules and statues which aze applicable;

92.  NRS § 18.010 makes allowance for attorney’s fees when the Court finds that the

party, and/ot in bed faith, NRS 18.016(2)(®). A frivolous claim is one that is, “both baseless and|

mede without a reasonable competent inquiry.” Bergmann v. Bayce, 109 Nev. 670, 856 P.2d

560 (1993). Sanctions or attorneys® fees may be awarded where the pleading fails to be well '
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to increase costs unreasonably and vexatiously, and (4) Fails or refuses to comply with these

grovnded in fact and warranted by existing law and where the attomey fails to make a reasonable
competent inquiry. 7 The decision to award attomey fees against a party for pursuing a claimj
without reesonable ground is within the district court's sound discretion and will not be
overtumed absent a manifest abuse of discretion. Edwards v. Emperor’s Garden Restaurant, 130
P.3d 1280 (Nev.2006). _

93. NRS 13.010 {2) provides that: “The court shall liberally construe the provisionsJ
of this paragraph in favor of awarding attormey’s fees in all appropriate situations, It is the intent
of the Lepislature that the court award attorney’s fees pursvant to this paragraph sand impose
se_mct_ions pursuant t0 Rule 11 of the Nevada Rules of Civil Procedure in all appropriatd
situstions to punish ifor and deter frivc.;lous oF vexatious cléims and defenses because such claims
and defenses overburden limited judicial resources, hinder the timely resolution of meritoriouy
claims and increase Ihg costshof engaging in business and providing professional services o the
public.”

94, _ IEDCR 7.60(b) provides, in pertinent part, for the award of fees when a party
without just cause: (1) Presents to-the court a motion or an opposition to a motion which ig

obviously frivolous, unriecessary or unwarranted, (3) So multiplies the proceedings in a case asv

riles;
95.  Anaward of attorney’s fees and costs in this case was appropriate, as Plaimtiffs’
claims were baseless and Plainfiffs counsel did not make a reasonable and competent inquiry

before proceeding with their first Motion for Preliminary Injumction after receipt of thJ

Opposition, and in filing their second Preliminary Injunction Motion, their Motion for Rehca:ingJ

or their Motion for Stay Pending Appeal, particwlarly in light of the hearing the day prior,
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