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. . Page 95
| believe Clyde Spitze was at a couple of those

meetings as well at Bad- -- we net at the Badl ands Col f
Course Country Club at the restaurant in there. And we --
we tal ked several -- talked to Hyatt several tines. And
then afterwards, at sone point, M. Lowie -- he mght have
even wal ked -- wal ked through the mddle of one of those
meetings. | can't remenber. But anyways, he found out, was
upset, didn't feel that we had the -- the ability to do what
we were contenplating doing, and then brought forth the

| awsui t .

BY MR OG LVIE

Q Do you have an understanding as to why he had that
bel i ef ?

A After doing a little bit of research and
understanding the situation more, | think it was because
there was a -- there was a conversation, at some point,
bet ween hi mand ot her menbers of ny fam |y about, at some
point, he would want to potentially buy the golf course.

And so | felt -- | think he felt |like we were not being
honorabl e to that conversation.

Q kay. So let me -- let me just take a slight
detour and -- and discuss this negotiation with Hyatt, or
t he background of the negotiation with Hyatt.

It was -- or was it -- was it Peccole -- the

Peccole Fam |y's understanding that it had an ability to
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devel op the golf course?

A W' ve al ways had the understanding that we coul d
devel op on the golf course. It was -- it's never been our
intent to get rid of the golf course. So there was never a
point in our famly where we discussed just turning the golf
course conpletely off and doing away with the golf course.
But it always has been our intent -- we need to enhance the
golf course and figure out a way for it to becone a
financially viable operation, whether that means adding a
tennis club, whether that means adding a | arger clubhouse
that can support weddi ngs and venues, whether that neans
adding a few |l ots here and there where we can carve out some
lots onto the golf course. Those were all things that we
had contenpl ated and tal ked about over the years.

Q Ckay.

A But never tal ked about not having a golf course.

(Def endant's Exhibit 20 was marked
for identification.)
BY MR OQd LVIE

Q Let me direct your attention to what's been marked
as Exhibit 20. Exhibit 20 is a Planning & Devel opnment
Departnent -- Gty of Las Vegas Planning & Devel opnent
Departnent Application/Petition Formthat the -- |I'mjust
going to go through it top to bottom

The application/petition for a general plan
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www. | itigationservices.com 5778

16655



http://www.litigationservices.com
cmolina
Highlight

cmolina
Highlight

cmolina
Highlight


W LLI AM BAYNE, CONFI DENTI AL - 07/16/2021

1 Q And is that his signature? rage 200
2 A Well, | wasn't there when he signed it, but that
3 looks like his signature.

4 Q (kay. The representative is Mireno & Associ at es,
5 contact Geg Borgel.

6 Do you know of an individual by the name of Geg
7 Borgel?

8 A | do know an individual by the nane of G eg

9 Borgel.

10 Q Did he performland use regulation work for -- on
11 behalf of Fore Stars?

12 A At about that time, when Cyde stopped, they did
13 use Geg Borgel, and they al so used another conpany. The
14 nanme will cone to ne in a second. W used DC Wallace for a
15 fewthings. Roy Cark I think is his name, | think.

16 Q Ckay.

17 (Defendant's Exhibit 22 was marked

18 for identification.)

19 BY MR OILVIE

20 Q Let me direct your attention to what's been marked
21 as Exhibit 22. It is an August 31st, 2005 letter from

22 Cherie GQuzman at JMA Architecture Studios. It is described
23 as "Queensridge Townhones, Justification Letter/Project

24  Description,” and it indicates that, "W are requesting a
25 general plan anendment for the devel opnent of a 34-unit

Litigation Services | 800-330-1112
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1 townhome project.” It goes on to talk about the projiﬁgea}01
2 little bit. The last sentence of the first paragraph says,
3 "The general plan designation is PROS and the site is zoned
4 RPD7."

5 Do you see that?

6 A | do.

7 Q Do you have an understandi ng whether -- in

8 August 2005, whether the Peccole Fam |y understood that the
9 general plan designation for the Badl ands property was PROS?
10 A Havi ng gone back through our history a little bit
11 and going through sone of our documents, | think we had an
12 understanding that it was -- the general plan was PRCS

13  because we would often go in when we got tax bills, and the
14 tax bills would cone in, and then we would go ahead and --
15 and fight to get the tax bills reduced because it was under
16 a general plan designation of PROS. So | would say we did
17  understand that.

18 Q Ckay.

19 MR LEAVITT: And just to |odge a continuing
20 objection on that, George. Lacks foundation and also calls
21 for a legal conclusion.
22 MR OGLVIE Duly noted.
23 THE COURT REPORTER. Was that M. Leavitt?
24 MR OGLVIE Yes, that was M. Leavitt.
25 (Defendant's Exhibit 23 was marked
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. . Page 142
have -- we don't have a subpoena on it, and so just

voluntarily producing it makes me a little uneasy.

MR OGdLVIE Well, okay.

MR WLLIAVS: But why don't you guys tal k about
it after the deposition and then see if you can work it out,
and then I'lIl have it in ny office, I'msure, by no |ater
than Monday. Billy gives nme stuff pretty quickly.

BY MR COG LVIE

Q Ckay. So this appraisal that you believe was
conducted on Fore Stars in 2010, | think that's the year you
said, do you have a recollection as to the appraised val ue
of Fore Stars?

A Yes, | do. It's $3.9 mllion.

Q And then --

A That did not -- let ne clarify. That did not
I nclude the operational assets, nor did that include the
wat er rights.

Q Ckay.

A That was just for the -- the fee sinple property.

Q Ckay. And | think you indicated that the -- your

recol l ection of the operational assets, essentially the

equi pnent, was -- was |less than 2- or $300, 000?
A Yeah. | don't -- | don't renenber the exact
nunber, but it -- it didn't -- it didn't strike nme when we

got it that it was very much noney.

Litigation Services | 800-330-1112
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Page 149
THE COURT REPORTER |'msorry, |I'msorry, you

have to sl ow down. You're talking too fast. Can you start

over?

THE W TNESS. Yeah.

THE COURT REPORTER "I didn't have to pay any
assi gnment assunption agreenents. | didn't have to do

anyt hi ng because basically M. Low e woul d have stepped in."

THE W TNESS: He woul d have stepped in to Fore
Stars' position. And by stepping into Fore Stars' position,
there was no need for an assignnent and assunption
agreements, and so it -- it just nmade it cleaner. That was
part of the reason that we -- we contenpl ated sw tching.
That's not all the reason, but that's -- that's a chunk of
it.

BY MR OG LVIE

Q Was part of the reason also the claimof a first
right of refusal by some third-party other than M. Lowie's
entities?

A No. Actually, we settled that before we -- no,
that's not why.

The other part of the reason for switching to a
securities agreement was | felt it gave us nore protection
as we went forward, not know ng how or what Yohan woul d do
froma devel opnent standpoint. It was nmy famly's intention

to always keep the golf course. And because that was our

Litigation Services | 800-330-1112
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1 intention, we weren't very nervous about devel oping on the

2 golf course. But we didn't know exactly what Yohan woul d

3 do, and so that was another way to kind of buffer us from--

4  fromwhat he chose to do.

5 Q When you say "buffer" you, buffer you from what?

6 A Liability.

7 Q Ckay.

8 A | didn't want to try to go back in and rep and

9 warranty everything that Fore Stars or ny famly had ever

10 done or said. It was too conplicated and it's too old. And

11 so if | switch it to a securities agreenent, he's Fore

12 Stars.

13 MR OGLVIEE Ckay. Let's nmove forward. W

14  junped ahead a little bit there, but let's nove forward with

15 anot her docunent, another e-nail

16 (Defendant's Exhibit 34 was marked

17 for identification.)

18 BY MR COd LVIE:

19 Q Exhibit 34 is an e-mai|l exchange between Henry

20  Lichtenberger, Yohan Low e, yourself, and Todd Davis. And

21 there's an e-nail -- initial e-mail from M. Lichtenberger.

22 It says, "l have received consent fromthe Peccole Famly

23 for the revised purchase terns as it relates to the

24 $3 million that was initial drafted as a termnote."

25 What -- do you have an understandi ng of what
Litigation Services | 800-330-1112

www. | itigationservices.com 5783
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. o Page 173
Queensridge Towers and Fore Stars. And this is the document

that finalized the transfer back to Fore Stars of the
t wo- poi nt - sonet hing acres that was the subject of the
el ection for -- to conclude the clubhouse inprovenents
agreenent, correct?

A Yep.

Q So you -- is it true and accurate to say that as
of the date of this document, Novenber 14th, 2014, that you
had resol ved that Golf Course O ubhouse I nprovenents
Agr eenent ?

A Yes. And that's -- the purchase price went from
12 to 15.

Q When you say "the purchase price," you're talking
about the purchase price of Fore Stars --

A Fore Stars.

Q -- and the water rights?

A That is correct.

(Defendant's Exhibit 43 was marked
for identification.)
BY MR Od LVIE

Q Directing your attention to what's been narked as
Exhibit 43. It is an e-nail exchange and "Membership
Interest Purchase and Sale Agreenent"” from-- the e-mail is
from M. Lichtenberger to you, Yohan Low e, and Todd Davis

dated -- what did | say -- Novenber 26th, 2014. The

Litigation Services | 800-330-1112
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. ~ Page 174
attached -- and M. Lichtenberger says, "Attached is initia

draft of the Stock Purchase Agreement for the Golf Course.”

So this -- and he goes on to say in the second
sentence, "The docunent differs greatly fromthe forner
draft of the Asset Purchase Agreenment so creating a marked
version woul d not be very beneficial."

And so the attachment -- the second through, what,
20th page, whatever it is, of Exhibit 43 is the first
iteration of a purchase and sale agreenment for the entity,
as opposed to the prior iterations that were for the assets
of the entity, correct?

A That's correct.

Q And this is this -- references the fact that Fore
Stars owns the real property that constitutes the Badl ands
Golf Course, and WRL LLC is the entity that owns the water
rights that are appertinent to the golf course, correct?

A That is correct. Yeah, that was correct.

Q And if we go to page 2, the purchase price now, as
aresult of the lot line adjustment agreenment between
Queensridge Towers and Fore Stars from Novenber 14th, 2014,
is $15 nmillion because you are now transferring that
addi tional two-point-sonething acres where the cl ubhouse
Sits?

A That's correct.

Q Under Section --

Litigation Services | 800-330-1112

www. | itigationservices.com 5785

16662


http://www.litigationservices.com

W LLI AM BAYNE, CONFI DENTI AL - 07/16/2021

1 A Well, yeah. It's -- it's worth -- it's wnr?%??rég5
2 noney because not only are we transferring the additiona
3 we're transferring the clubhouse.

4 Q Ri ght.

5 A We got the clubhouse back.

6 Q Ri ght.

7 A Ckay.

8 Q So you're valuing the clubhouse, you and -- in
9 this case --

10 A It wasn't just that additional two acres. It
11  was -- it was the clubhouse --

12 Q The club -- okay.

13 A meani ng we had t he cl ubhouse.

14 Q The real property and the inprovenents?

15 A Yeah.

16 Q And you're valuing that at $3 mllion?

17 A Yeah.

18 Q So in Section 2.01(b), it talks about a

19 feasibility period.

20 Is that like a -- do you have an understandi ng
21 that that was the purchaser's due diligence period?

22 A Yes.

23 Q And it was 30 days fromthe effective date,

24 effective date being -- oh, not actually -- not filled in at
25 this point because it's just a draft, right?

Litigation Services | 800-330-1112
www. | itigationservices.com
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A That is ny belief.

Q M. Leavitt asked you sone questions about
val uation, and you said you -- your know edge is that the
value was $15 mllion total as of December 1st, 2014.

That $15 nmillion total, that's for the -- the --
what ultimately becane the purchase agreenent for WRL and
the purchase agreement of Fore Stars, correct?

A And t he business interest, yes.
Q Okay. And the business interest.

And then M. -- addressing -- addressing
M. Leavitt's quote of M. Mdlina' s declaration, which I'm
paraphrasing, Lowie paid -- M. Lowie paid |less than $4 1/2
mllion for the golf course.

You know how he cane to that, that valuation,
right? He took the $7 1/2 nillion and reduced it by the
val ue of the equipment that you testified was worth no nore
than 2- or $300,000, so let's -- let's call it $100, 000,
just for sake of the question. So it reduces the $7 1/2
mllion purchase price of Fore Stars to 7.4 for the rea
property. And then the -- the 250 acres that's at issue in
these | awsuits doesn't include the property -- the
t wo- poi nt - sonmet hi ng acres that you valued at $3 million that
you got in the -- in the election by Queensridge Towers on
the C ubhouse | nprovenents Agreenent. So reducing that

call it 7.4 by $3 nmillion, that would be | ess than $4 1/2
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1 mllion for the 250-acre golf course, correct? rage =37
2 MS. HAM I'Il nake an objection on the record to
3 the formof the question.

4 MR LEAVITT: Yeah. And it l|acks foundation and
5 assunes evidence not in -- or assunes facts not in evidence.
6 It's speculative, conjectural, and confusing.

7 Do you have anot her one?

8 MR WLLIAVS: (Objection; vague and ambi guous.

9 BY MR Od LVIE

10 Q You can answer.

11 A | got to learn how this objection stuff works.

12 | mean, based on what you said, | don't have an
13 argunent.

14 MR OGLVIEE GCkay. | don't have anything

15 further.

16 FURTHER EXAM NATI ON

17 BY MR LEAVITT:

18 Q (kay. Let me ask a question here, though.

19  Because previously | asked you if it was true that M. Low e
20 paid less than $4.5 mllion for the land, and you said that
21 was not true, correct?

22 A It was not. The purchase and sal es securities

23 agreenent was for 7.5 mllion.

24 Q  Ckay.

25 A But if you want to do the nmath that way --

Litigation Services | 800-330-1112
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Page 240
REPORTER S CERTI FI CATE

STATE OF NEVADA )
) SS

COUNTY OF CLARK )

I, Johanna Vorce, Certified Court Reporter, do
hereby certify:

That | reported the taking of the deposition of
the witness, WLLIAM BAYNE, commencing on Friday, July 16
2021, at 9:10 a.m

That prior to being exam ned, the wi tness was by
me duly sworn to testify to the truth.

That | thereafter transcribed ny shorthand notes,
and the typewitten transcript of said depositionis a
conplete, true, and accurate transcription of said shorthand
not es.

That a request has been made to review the
transcript.

| further certify that | amnot a relative or
enpl oyee of an attorney or counsel of any party involved in
said action, nor a relative or enployee of the parties
i nvol ved, nor a person financially interested in said
action.

Dated this 27th day of July, 2021

Johanna Vorce, CCR No. 913
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Attorneys for Defendants City of Las Vegas

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada
limited-liability company; DOE
INDIVIDUALS I through X; DOE
CORPORATIONS I through X; and DOE
LIMITED-LIABILITY COMPANIES I
through X,

Plaintiffs/Petitioners,
v.

CITY OF LAS VEGAS, a political
subdivision of the State of Nevada; ROE
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Plaintiff/Petitioner 180 Land Company, LLC filed its Petition for Judicial Review,
Complaint for Declaratory Relief, and Alternative Verified Claims in Inverse Condemnation (the
“Complaint”) to challenge the decision by the City of Las Vegas (“City”) to strike its applications
to redevelop a portion of the former Badlands Golf Course consisting of 132.92 acres (the “133-
Acre Applications™).

On August 27, 2018, the City filed a motion to dismiss the Complaint (the “Motion”).
Plaintiff/Petitioner opposed the Motion and filed a Countermotion To Allow More Definite
Statement If Necessary And Countermotion To Stay Litigation Of Inverse Condemnation Claims
Until Resolution Of The Petition For Judicial Review And Countermotion For NRCP Rule 56(f)
Continuance (collectively, “the Countermotions”). Having reviewed the briefs submitted in
support of and in opposition to the Motion and Countermotions, conducted a hearing on January
15, 2019, considered the written and oral arguments presented, and being fully informed in the
premises, the Court makes the following findings of facts and conclusions of law.

1. FINDINGS OF FACT

A. The Badlands Golf Course and Peccole Ranch Master Development Plan

1. This is one of several cases concerning efforts by Plaintiff/Petitioner and its
affiliates, Seventy Acres LLC, and Fore Stars Ltd., (collectively, the “Developer”) to redevelop
the former Badlands Golf Course (the “Badlands Property”) into a housing development.

2. The Badlands Property consists of 250.92 acres located between Alta Drive (to the
north), Charleston Boulevard (to the south), Rampart Boulevard (to the east), and Hualapai Way
(to the west). Complaint § 7, 31.

3. In 1989, the original master plan applicant, William Peccole/Western Devcor, Inc.
sought approval of a master development plan for 1,716.30 acres referred to as Peccole Ranch

Master Development Plan. Ex. 2 (020-038)."

I All references to exhibits herein are to the exhibits attached to the City’s Motion. Pursuant to
NRS 47.130 and 47.150, the Court takes judicial notice of the publicly available documents
submitted as exhibits to the City’s Motion as well as the dockets in Case No. A-1 7-758528-] Case
No. A-17-752344-] and Nevada Supreme Court Case No. 75481.

2
3791

16669




McDONALD @ CARANO

2300 WEST SAHARA AVENUE, SUITE 1200 * LAS VEGAS, NEVADA 89102

PHONE 702.873.4100 « FAX 702.873.9966

B~

N Y W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4. On February 15, 1989, the City Council approved the Peccole Ranch Master Plan
and a related application to rezone 448.8 acres in Phase I. Ex. 2 (020) at p.1.

S. On April 4, 1990, the City Council approved an amendment to the 1989 Peccole
Ranch Master Plan and a related application to rezone 996.4 acres in Phase II. Ex. 2 (020-038).

6. To satisfy the City’s open space requirements, the master plan applicant was
required to set aside 212 acres of land in Phase II for a golf course, thereby providing the overall
Peccole Ranch Master Plan with 253.07 net acres for golf course, open space and drainage. Ex.
2(027, 029, 035) at pp. 10, 12, 18.

7. Pursuant to the Peccole Ranch Master Plan, the Developer’s predecessor built the
golf course on approximately 250 acres, and the golf course operated until it came under the
Developer’s ownership. Ex. 4(046-051).

8. Through a number of successive conveyances, Peccole Ranch Partnership’s
interest in the Badlands Property was transferred to an entity called Fore Stars, Ltd. Ex. 9(135).

9. On March 4, 2015, Fore Stars, Ltd. was acquired (through various entities and
family limited partnerships) by the same principals who own EHB Companies LLC, Paul Dehart,
Vicki Dehart, Yohan Lowie and Frank Pankratz. Id.

10. On June 18, 2015, Fore Stars, Ltd. transferred 178.27 acres to 180 Land Company,
LLC and 70.52 acres to Seventy Acres, LLC, while retaining 2.13 acres. /d.

11. Subsequently, the Developer began applying for land use approvals to convert the
Badlands golf course into residential and commercial development.

B. The Open Space General Plan Designation for the Badlands Property

12. The open space designation for the Badlands Property sought by the Developer’s
predecessor and approved by the City in 1990 was subsequently incorporated into the City’s
General Plan starting in 1992. The Badlands Property is identified in the City’s General Plan as
Parks, Recreation, and Open Space (“PR-0S”). Ex. 3(040-044).

13. The Developer’s predecessors built the Badlands Property as golf course and open
space.

14. On November 15, 2015, the Developer filed applications for a General Plan
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Amendment (GPA-62387), Re-Zoning (ZON-62392), and Site Development Plan Review (SDR-
62393) seeking to develop a 17.49-acre portion of the golf course property. The General Plan
Amendment application sought to change the General Plan designation from PR-OS to high
density residential (GPA-62387). Ex. 7. The Developer’s application acknowledged the PR-OS
designation for the Badlands Property, and nowhere in the application did the Developer contend
that the PR-OS designation was improper. Ex. 7(109).

15. Similarly, in February 2016, the Developer filed an application for a general plan
amendment applicable to the entire Badlands Property (GPA-63599). Motion Ex. 8. The
Developer’s application materials again recognized the existing PR-OS designation, and the
Developer did not object to that designation. Ex. 8(127-130).

16. In conjunction with GPA-63599, the Developer filed an application for a major
modification of the Peccole Ranch Master Development Plan (MOD-63600), which the Developer
named the “2016 Peccole Ranch Master Plan.” Ex. 9.

17. The Developer subsequently requested to withdraw its major modification
application without prejudice, which the City Council approved. Ex. 1(009-01 1).

18. On February 15, 2017, the City Council approved the 17-Acre Applications.

19. Certain nearby homeowners filed a petition for judicial review regarding the
Council’s decision to approve the 17-Acre Applications. See Jack B. Binion, et al v. The City of
Las Vegas, et al., Eighth Judicial District Court, Case No. A-17-752344-], which was assigned to
the Honorable James Crockett.

20. On March 5, 2018, Judge Crockett granted the homeowners’ petition for judicial
review in Case No. A-17-752344-J, ruling as a matter of law that Title 19.10.040 of the City’s
Unified Development Code required the Council to first approve a major modification to the
Peccole Ranch Master Development Plan before any other development applications could be
approved (“Judge Crockett’s Order”). Ex. 1.

21. As relevant here, Judge Crockett’s Order contained the following findings of fact

and conclusions of law:
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e On the maps of the City’s General Plan, the land for the golf course/open space
drainage is expressly designated as PR-OS, meaning Parks/Recreation/Open Space.
See Ex. 1(006) at 5:13-14.

e There are no residential units permitted in an area designated as PR-OS. /d.

e The City’s failure to require or approve a major modification of the Peccole Ranch
Master Plan was legally fatal to the City’s approval of the applications at issue because,
under the City’s Code, the City was required to first approve a major modification,
which was never done. Ex. 1(014) at 13:4-8.

22. The Developer appealed Judge Crockett’s Order. The City did not. The

Developer’s appeal is pending before the Nevada Supreme Court as Case No. 75481.

C. The 133-Acres Applications at Issue in this Petition for Judicial Review

23. In October 2017, the Developer filed applications to develop a 133-acre portion of
the Badlands Golf Course. The applications sought waivers of the City’s development
requirements, site development plan review, tentative map applications and a general plan
amendment (“the 133-Acre Applications”). Compl. 17, 35.

24, The 133-Acre Applications came before the City Council for consideration on May
16,2018. Ex. 11.

25. The City Council voted to strike the 133-Acre Applications as incomplete for two
reasons. Ex. 11

26.  First, the 133-Acre Applications did not include an application for a major
modification, as Judge Crockett’s Order required. Compl. 64.

27. Second, the application for a general plan amendment violated the City’s Unified
Development Code §19.16.030(D) because it was duplicative of one that had been filed within the
previous 12-month period. Compl. {7, 56.

28. The Developer then filed this action. In response, the City filed the Motion.

29. The City’s Motion sought dismissal of the petition for judicial review and the

alternative claims for relie | fids:

a. —Fhe-Eourt 1acks subject matter jurisdiction because THeE Claims are

not ripe . =2 s ret-the-eppor ity 10 consider and
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dgcide a major modification application as required-by-Fudges-Crocket Order,

and Judge ’s Order has preclusive effect on this case.
b. @mmmmﬁﬂmmﬁﬁoper’s

pree

dpen space

C ,
dcsignation in the City s General Plan and Peccole Ranch Maser Develspment

PTEIT, which has existed since at least 1992, and then built the golf course to

Shi s S requirement,

c. ThePevetoperwatvedany chattengetothe Tequitenment for a General Plan

Arerdrent-es-major modification to the Peccole Ranch Master Development

imposed by the

d. aw because the
DReveloperhasweo-vested Tights o have its redevel ent applications approved
Me‘ﬁﬁ‘l’dv’vfng/re:;ns:

i. The Geurrcil Tetains (ﬁscretlo!deeny Tedevelopment applications.
ii. Cempatibte—zoming does 1o d%rlve The Council of its discretion to
deny red pplications.
iii. NRs=278-349(€) does nbt confer any vested rights.
iv. Absentavested T /}\yto trave s Tedevelopment applications approved,
the DeweteperT HroT STate 3 Copmnizable conshiutional claim.
€ Council’s decision to comply with Judge Crockett’s Qrder, as a matter of
las, cannot be deemed arbitrary and-eapricious.
f. I i f6T s a remedy, not a cause of action.

30. The Developer filed its opposition to the Motion and filed the Countermotions.
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II. CONCLUSIONS OF LAW

Without reaching any other issues raised by the parties, the Court makes the following
conclusions of law:

1. Based on the doctrine of issue preclusion, Judge Crockett’s Order has preclusive
effect on this case.

2. Issue preclusion applies when the following elements are satisfied: (1) the issue
decided in the prior litigation must be identical to the issue presented in the current action; (2) the
initial ruling must have been on the merits and have become final; (3) the party against whom the
judgment is asserted must have been a party or in privity with a party to the pﬁor litigation; and
(4) the issue was actually and necessarily litigated. Five Star Capital Corp. v. Ruby, 124 Nev.
1048, 1055, 194 P.3d 709, 713 (2008).

3. Having taken judicial notice of Judge Crockett’s Order, the Court concludes that
the issue of whether a major modification of the Peccole Ranch Master Development Plan is a
prerequisite to the Council’s consideration of the 133-Acre Applications is identical to the issue
Judge Crockett decided in Jack B. Binion, et alv. The City of Las Vegas, et al, A-17-752344-].

4, Judge Crockett’s Order requires the Developer to seek and obtain a major
modification of the Master Plan before submitting applications to redevelop the Badlands
Property.

5. The Court rejects Petitioner’s argument that the issue here is not the same because
it involves a different set of applications from those before Judge Crockett; that is a distinction
without a difference. “Issue preclusion cannot be avoided by attempting to raise a new legal or
factual argument that involves the same ultimate issue previously decided in the prior case.”
Alcantara ex rel. Alcantara v. Wal-Mart Stores, Inc., 130 Nev. 252, 259, 321 P.3d 912, 916-17
(2014).

6. Judge Crockett’s Order in Case No. A-17-752344-] was on the merits and has
become final for purposes of issue preclusion. A judgment is final for purposes of issue preclusion
if it is “sufficiently firm” and “procedurally definite” in resolving an issue. See Kirsch v. Traber,

134 Nev., Adv. Op. 22, 414 P.3d 818, 822-23 (Nev. 2018) (citing Restatement (Second) of
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Judgments § 13 & cmt. g). “Factors indicating finality include (a) that the parties were fully heard,
(b) that the court supported its decision with a reasoned opinion, and (c) that the decision was
subject to appeal.” Id. at 822-823 (citations and punctuation omitted). The Developer’s appeal of
Judge Crockett’s Order (NSC Case No. 75481) confirms that it was a final decision on the merits.

7. The Developer was a party to the action in which Judge Crockett’s Order issued
and/or in privity with those parties. The Complaint indicates that the Plaintiff/Petitioner here (i.e.
180 Land Company, LLC) and the named defendant in Case No. A-17-752344-J, Seventy Acres,
LLC (“Seventy Acres”), are affiliates under common ownership and control, such that issue
preclusion would apply to both. Compl. §46.

8. For purposes of preclusion doctrines, a “party” is one who is “directly interested in
the subject matter, and had a right to make defense, or to control the proceeding, and to appeal
from the judgment.” See Paradise Palms Cmty. Ass'n v. Paradise Homes, 89 Nev. 27, 30, 505
P.2d 596, 598 (1973), citing Bernhard v. Bank of Am. Nat. Trust & Sav. Ass’n, 122 P.2d 892 (Cal.
1942).

9. Additionally, in numerous public proceedings, the Developer represented that 180

Stars Ltd. gre affiliates under common

Land Company, eventy Acres LLC, and Fore

10. ompany, LLC; Seventy Acres LLC; and

Fore Stars, Ltd. — are all ma C, which, in turn, is managed by Yohan
Lowie. Ex. 9.

? / Based on the Developer’s representations, for purposes of determining issue
preclusion, 180 Land Co., LLC; Seventy Acres LLC; and Fore Stars, Ltd. should be deemed

parties to Case No. A-17-752344-]. See Paradise Palms, 89 Nev. at 30, 505 P.2d at 598.
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Even if the Plaintiff/Petitioner here were not deemed a “party” to Case No. A-17-

752344-], it is in privieewith Seventy Acres under an adequate representation analysis. In

which looks_at-eofimon ownership among entities for the purpose of evaluating whether a
judgment as to one entity is conclusive on another.

13.  With identical ownership and management, the interests of Seventy Acres and 180

Land Company~were completely aligned with respect to the subject matter of Case No. A-17-

752344-J, and Seventy Acres.therefore adequately represented 180 Land Company’s interests
there. Moreover, in each of the pending the development of the Badlands

Property in which both 180 Land Compat axe named parties, and of which

of issue preclusion.

/ ( / The issue of whether a major modification is required for redevelopment of the
Badlands Property was actually and necessarily litigated in Case No. A-17-752344-]. “When an
issue is properly raised and is submitted for determination, the issue is actually litigated.”
Alcantara, 130 Nev. at 262, 321 P.3d at 918 (internal punctuation and quotations omitted) (citing
Frei v. Goodsell, 129 Nev. 403, 407, 305 P.3d 70, 72 (2013)). “Whether an issue was necessarily
litigated turns on “whether the common issue was necessary to the judgment in the earlier suit.””
Id. (citing Tarkanian v. State Indus. Ins. Sys., 110 Nev. 581, 599, 879 P.2d 1180, 1191 (1994)).
Since Judge Crockett’s Order was entirely dependent on the issue of whether a major modification
of the Peccole Ranch Master Development Plan was a prerequisite to redevelopment of the golf

course into houses, the issue was necessarily litigated.
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/l% Given the substantial identity of interest among 180 Land Company, LL.C and
Seventy Acres, LLC, it would be improper to permit 180 Land Company, LLC to circumvent
Judge Crockett’s Order with respect to the issues that were fully adjudicated.

/ 1 Because Judge Crockett’s Order has preclusive effect here, the Developer must
submit a major modification application for the Las Vegas City Council’s consideration and
approval before the City Council may consider any redevelopment applications for the Badlands
golf course.

/‘/ /7 Because Judge Crockett’s Order requires that the Developer get approval of a
major modification, and no such approval was obtained before the Developer submitted its 133-
Acre Applications, the City Council properly struck the Developer’s 133-Acre Applications, and
the Petition for Judicial Review must be denied. However, the Developer’s alternative claims for
inver570ndemnation may proceed in the ordinary course.

/> 187  The Court declines to address any other issues raised by the parties.

ORDER
Accordingly, IT IS HEREBY ORDERED, ADJUDGED and DECREED that:
1. The City’s Motion to Dismiss is GRANTED IN PART as to the Petition for J udicial
Review on the grounds of issue preclusion.
2. The Petition for Judicial Review is DENIED without prejudice should Judge
Crockett’s Order be overturned on appeal.
3. The Developer’s Countermotion to Allow More Definite Statement If Necessary And
Countermotion To Stay Litigation Of Inverse Condemnation Claims Until Resolution
Of The Petition For Judicial Review And Countermotion For NRCP Rule 56(F)

Continuance are DENIED AS MOOT as to the Petition for Judicial Review.
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4. The Developer’s alternative claims for inverse condemnation may proceed in the

ordinary course.

DATED: &(/(1)\.:, X ,20109.

THE BONORABLE GLORIA STURMAN

District Court Judge

Submitted By:

Amanda C. Yén (NV Bar #9726)
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

LAS VEGAS CITY ATTORNEY’S OFFICE

Bradford R. Jerbic (NV Bar #1056)
Philip R. Byrnes (NV Bar #166)
Seth T. Floyd (NV Bar #11959)
495 S. Main Street, 6th Floor

Las Vegas, NV 89101

Attorneys for City of Las Vegas

Approved as to Form and Content:

LAW OFFICES OF KERMITT L. WATERS

By:

Kermitt L. Waters, Esq. (NV Bar #2571)
James J. Leavitt, Esq. (NV Bar #6032)

Michael Schneider, Esq. (NV Bar #8887)
Autumn Waters, Esq. (NV Bar #8917)
704 South Ninth Street

Las Vegas, Nevada §9101

HUTCHISON & STEFFEN, PLLC
Mark A. Hutchison (4639)

Joseph S. Kistler (3458)

Matthew K. Schriever (10745)
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for 180 Land Company, LLC

11

3800

16678




McDONALD @} CARANO

2300 WEST SAHARA AVENUE, SUITE 1200 * LAS VEGAS, NEVADA 89102

PHONE 702.873.4100 * FAX 702.873.9966

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of McDonald Carano LLP, and that on the
29th day of July, 2021, a true and correct copy of the foregoing [PROPOSED] FINDINGS OF
FACT, CONCLUSIONS OF LAW AND ORDER REGARDING MOTION TO DISMISS
AND COUNTERMOTION TO ALLOW MORE DEFINITE STATEMENT IF
NECESSARY AND COUNTERMOTION TO STAY LITIGATION OF INVERSE
CONDEMNATION CLAIMS UNTIL RESOLUTION OF THE PETITION FOR
JUDICIAL REVIEW AND COUNTERMOTION FOR NRCP RULE 56(F)
CONTINUANCE was electronically served with the Clerk of the Court via the Clark County
District Court Electronic Filing Program which will provide copies to all counsel of record .

registered to receive such electronic notification.

/s/ Jelena Jovanovic
An employee of McDonald Carano LLP
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DECL

Bryan K. Scott (NV Bar No. 4381)
Philip R. Byrnes (NV Bar No. 166)
Rebecca Wolfson (NV Bar No. 14132)
LAS VEGAS CITY ATTORNEY’S OFFICE
495 South Main Street, 6th Floor

Las Vegas, Nevada 89101

Telephone: (702) 229-6629

Facsimile: (702) 386-1749
bscott@lasvegasnevada.gov
pbyrnes@lasvegasnevada.gov
rwolfson@lasvegasnevada.gov

George F. Ogilvie III (NV Bar No. 3552)
Christopher Molina (NV Bar No. 14092)
McDONALD CARANO LLP

2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz (pro hac vice)

396 Hayes Street

San Francisco, California 94102

Attorneys for Defendant City of Las Vegas

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited liability | Case No.: A-18-775804-]
company, FORE STARS, Ltd., SEVENTY ACRES, LLC,
a Nevada Limited Liability Company, DOE Dept No.: XXVI
INDIVIDUALS I through X, DOE CORPORATIONS I
through X, and DOE LIMITED LIABILITY

COMPANIES I through X, DECLARATION OF
CHRISTOPHER MOLINA IN
Plaintiffs, SUPPORT OF THE CITY’S
COUNTERMOTION FOR
Vs. SUMMARY JUDGMENT AND
OPPOSITION TO MOTION TO
CITY OF LAS VEGAS, political subdivision of the State DETERMINE PROPERTY
of Nevada, ROE government entities I through X, ROE INTEREST

CORPORATIONS I through X, ROE INDIVIDUALS I
through X, ROE LIMITED LIABILITY COMPANIES I
through X, ROE quasi-governmental entities I through X,

Defendants.
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I, J. Christopher Molina, declare as follows:

1. I am an attorney licensed to practice law in the State of Nevada and an associate in the
law firm of McDonald Carano LLP, co-counsel for Defendant City of Las Vegas (the “City”). I make
this declaration in support of the City’s Countermotion for Summary Judgment and Opposition to
Motion to Determine Property Interest.

2. A true and correct copy of excerpts of the deposition of Peccole-Nevada Corporation’s
NRCP 30(b)(6) designee held on July 16, 2021 is attached as Exhibit SSSS to the City’s Supplement
to Appendix of Exhibits in Support of City's Countermotion for Summary Judgment and Opposition to
Motion to Determine Property Interest.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is
true and correct.

DATED: August 31, 2021.

/sl J. Christopher Molina
J. Christopher Molina
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SUPPLEMENTAL DECLARATION OF SETH T. FLOYD

I, Seth T. Floyd, declare as follows:

1. I am the Director of Community Development for the City of Las Vegas. I have held
this position since April 2021 and have been an employee of the City since August 1, 2017. I am one of
the custodians of records for the City of Las Vegas Planning Department. I have personal knowledge of
the facts set forth herein, except as to those stated on information and belief and, as to those, I am
informed and believe them to be true. If called as a witness, I could and would competently testify to
the matters stated herein.

2. I make this declaration in support of the City’s Countermotion for Summary Judgment
and Opposition to Motion to Determine Property Interest.

3. The purpose of the R-PD zoning district is to encourage flexibility and innovation in
residential development. R-PD zoning is intended to promote enhanced residential amenities through
the efficient consolidation of open space. To that end, the R-PD zoning district permitted a variety of
open space uses such as parks, trails, golf courses, and other similar uses.

4, Canyon Gate, Desert Shores, Lakes at Sahara, Los Prados, and Painted Desert
(collectively, the “Master Planned Communities™) are examples of projects developed with substantial
open space uses under the R-PD zoning designation.

S. A true and correct copy of a zoning map for each of the Master Planned Communities
is attached hereto as Exhibit VVVV-1. The zoning maps show how the open space areas and the
surrounding residential uses are part of the same R-PD zoning district established for that community.

6. A true and correct copy of a general plan map for each Master Planned Community is
attached hereto as Exhibit VVVV-2. The general plan maps show how: (i) the areas devoted to open
space uses in the Master Planned Communities are designated PR-OS (parks/recreation/open space) in
the City’s general plan; and (ii) the areas developed with housing have a general plan designation that
permits a residential density greater than zero, such as M (medium) or ML (medium low).

7. The open space uses in each of the Master Planned Communities (i.e., golf courses
and/or manmade lakes) were included in and made a part of the R-PD zoning district established for

those communities. The PR-OS general plan designation is therefore consistent with zoning.
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2300 WEST SAHARA AVENUE, SUITE 1200 * LAS VEGAS, NEVADA 89102

PHONE 702.873.4100 ¢ FAX 702.873.9966
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8. The following table identifies the zoning and general plan designations for both the

residential and open space areas in each of the Master Planned Communities:

Zoning: General Plan: General Plan:
Residential & Open Space Residential Areas Open Space Areas
Areas Only Only
Canyon Gate R-PD4 L PR-OS
Desert Shores R-PD5 L PR-OS
Lakes at Sahara R-PD3 L/ML PR-OS
Los Prados R-PD9 ML PR-OS
Painted Desert R-PD5 ML PR-OS
9. In order to develop residential uses on property designated PR-OS, the City’s general

plan must be amended to a designation that permits housing.
10. I declare under the penalty of perjury of the laws of the State of Nevada that the
foregoing is true and correct.

Executed this 10" day of September 2021.

/s/ Seth T. Floyd
SETHT. FLOYD
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