IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:

LN MANAGEMENT LLC SERIES 3111 BEL No. 825634 Electronically Filed
AIR 24G, —  Apr13202103:49 p.m.
DOCKETING EfizabetnENBrown
Appellant CIVIL ARtk n§ Supreme Court
V.
BANK OFAMERICA,N.A.;DITECH
FINANCIAL LLC,
Respondent.
GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for
expedited treatment and assignment to the Court of Appeals, and compiling statistical
information.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or inaccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.
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1. Judicial District 8th Department 13

County Clark Judge Mark Denton

District Ct. Case No. A-12-669570-C

2. Attorney filing this docketing statement:

Attorney Kerry P. Faughnan, Esq. Telephone 702-301-3096

Firm Law Office of Kerry P. Faughnan

Address PO Box 335361
North Las Vegas, NV 89033

Client(s) LN MANAGEMENT LLC SERIES 3111 BEL AIR 24G

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Natalie L. Winslow, Esq. Telephone (702) 634-5000

Firm AKERMAN LLP

Address 1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Client(s) Bank of America and Ditech Financial LL.C

Attorney Telephone

Firm

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[] Judgment after bench trial [] Dismissal:

[] Judgment after jury verdict [] Lack of jurisdiction

X Summary judgment [] Failure to state a claim

[] Default judgment [] Failure to prosecute

[] Grant/Denial of NRCP 60(b) relief [] Other (specify):

[] Grant/Denial of injunction [] Divorce Decree:

[[] Grant/Denial of declaratory relief [] Original [] Modification

[] Review of agency determination [ Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[] Child Custody
[] Venue

[] Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

N/A

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

N/A



8. Nature of the action. Briefly describe the nature of the action and the result below:

The state court proceeding was an action to quiet title after a HOA foreclosure.
The order appealed from is the Findings of Fact, Conclusions of Law and Judgment entered
on January 20, 2021, Notice of Entry filed January 21, 2021.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

Did the evidence support the findings of fact Tender was excused as futile?

Did the evidence support the findings of fact that the five year rule had not run and that the
under NRCP 41(e) the case had been "brought to trial" by virtue of the 2014 MSJ that was
subsequently set aside by stipulation?

Did the evidence support the findings of fact that the foreclosure sale was a sub-priority sale?
Did the evidence support the findings of fact that Fannie Mae had an actual interest,
whether the evidence presented showed that Fannie Mae ever had an interest in the Deed of
Trust, and whether an unrecorded interest by Fannie Mae effects Appellant's interest?

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

N/A



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

X1 N/A
] Yes
[ No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))
[] An issue arising under the United States and/or Nevada Constitutions
[] A substantial issue of first impression

[] An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions

[] A ballot question

If so, explain:



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or

significance:

This matter is presumptively retained by the Supreme Court as the action does not concern
matters presumptively assigned to the Court of Appeals under NRAP 17(b).

14. Trial. If this action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial?

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

N/A



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from Jan 20, 2021

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served Jan 21, 2021

Was service by:
[] Delivery
Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[INRCP 50(b)  Date of filing

] NRCP 52(b) Date of filing

[J NRCP 59 Date of filing
NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245

P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
[] Delivery

[] Mail



19. Date notice of appeal filed Feb 22, 2021

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP4(a)(1)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a)
NRAP 3A(b)(1) ] NRS 38.205
] NRAP 3A(b)(2) [] NRS 233B.150
[ NRAP 3A(b)(3) ] NRS 703.376

[] Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

Appeal after final judgment entered.



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
Plaintiff: LN Management LLC Series 3111 Bel Air 24G
Defendants: Michael T. Elliot; Las Vegas International Country Club Estates

Homeowners Association, Inc.; Regency Towers Association, Inc.; Bank of
America, N.A.;Ditech Financial LLC

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

Stipulation and Order Regarding Status of Defendant, Regency Towers
Association, Inc. entered on December 26, 2012.

Stipulation and Order Regarding Status of Defendant, Las Vegas International
Country Club Estates Homeowners Association, Inc. entered on May 7, 2013
Default Judgment entered against Defendant Michael T. Elliot entered on
December 23, 2014 in consolidated case A-13-682055-C

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Quiet Title/Declaratory Relief action by Plaintiff

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

X Yes
[J No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:



(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[]Yes
X No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there i1s no just reason for delay and an express direction for the entry of judgment?

[]Yes
No

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):
While there is no express NRCP 54(b) certification the Court does state in its order the "This
is a final judgment".

27. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal
Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the

best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

LN Management LLC 3111 Bel Air 24G Kerry P. Faughnan, Esq.
Name of appellant Name of counsel of record
Apr 13, 2021

/s/ Kerry P. Faughnan
Signature of counsel of record

Date

Clark County Nevada
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 13th day of April ,2021 , I served a copy of this

completed docketing statement upon all counsel of record:

[ ] By personally serving it upon him/her; or

[] By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

[X] By allowing electronic service through the courts ECF system to:
Natalie L. Winslow, Esq.

AKERMAN LLP

1635 Village Center Circle, Suite 200

Las Vegas, NV 89134

Dated this 13th day of April ,2021

/s/ Kerry P. Faughnan
Signature




CIVIL COVER SHEET »7127009570-C

Clark County, Nevada
Case No.

XIT1I

(A ssiﬂed b!' Clerk's OQICE) o

I. Party Information

Plaintiff(s) (name/address/phone). Bank of America, N.A.

Attorney (name/address/phone):

Jory C. Garabedian, Esq. Nevada Bar No. 10352
Miles, Bauer, Bergstrom & Winters, LLP.

2200 Paseo Verde Parkway, Suite 250
Henderson, NV 89052

Defendant(s) (name/address/phone):

Michael T. Elliot, an individual; Las Vegas International Country Club
Estates lHome Owners Association, Inc., a Nevada Corporation; Regency
‘Towers Association, Inc., a Nevada Corporation; and Does [-X Inclusive

Attorney (name/address/phone):

II. Nature of Controversy (Please check applicable bold category and
applicable subcategory, if appropriate)

[C] Arbitration Requested

Civil Cases

Real Property

Torts

[ Landlord/Tenant
[] Unlawful Detainer

&J Title to Property
Foreclosure

% Liens
Quiet Title

[ specific Performance
[(] Condemnation/Eminent Domain
[ Other Real Property

[] Partition

[ Planning/Zoning

Negligence

[ Product Liability
[ Negligence — Auto

[ Product Liability/Motor Vehicle
[ Negligence — Medical/Dental [0 Other Torts/Product Liability
[ Negligence — Premises Linbility [ tntentional Misconduct
(Slip/Fall) (1 Torts/Defamation (Libel/Slander)
[ Negligence — Other 3 Interfere with Contract Rights
[J Employment Torts (Wrongful termination)

[[] Other Torts
] Anti-trust
[ Fraud/Misrepresentation
O Insurance
[J Legal Tort
[J Unfair Competition

Probate

Other Civil Filing Types

Estimated Estate Value:

- [J Summary Administration
‘[ General Administration
[ Special Administration

[ Set Aside Estates

O Trust/Conservatorships
[ Individual Trustee
[ Corporate Trustee

[0 Other Probate

[J Appeal from Lower Court (afso check
applicable civil case box)
[] Transfer from Justice Court
(O Justice Court Civil Appeal
[ Civil Writ
(O Other Special Proceeding
] Other Civil Filing
[J Compromise of Minor's Claim
[ Conversion of Property
[ Damage to Property
(O Employment Security
(] Enforcement of Judgment
O Foreign Judgment ~ Civil
O Other Personal Property
[J Recovery of Property

{T] Construction Defect

[0 Chapter 40

0 General
(] Breach of Contract
Building & Construction
Insurance Carrier
Commecrcial Instrument
Other Contracts/Acct/Judgment
Collection of Actions
Employment Contract
Guarantee
Sale Contract
Uniform Commercial Code
[C] Civil Petition for Judicial Review

% Foreclosure Mediation

Other Administrative Law .
[] Department of Motor Vehicles B {S)‘:;;Tgils;ﬁ:::crs

I o O |

] Worker's ComEcnsalion Agecal

I11. Business Court chuestcd {Please check applicable cutegory: for Clark or Washoe Counties only.)

[(OJ NRS Chapters 78-88
[J Commodities (NRS 90)
[ Securities (NRS 90)

10/03/2012

Date

Nevada AQC - Research and Stabistics Unit

(T3 Enhanced Casc MgmU/Business
[J Other Business Court Matters

] Investments (NRS 104 At 8)
[ Deceptive Trade Practices (NRS 598)
] Trademarks (NRS 600A)

Signature of initiating party or representative

Form PA 201
Docket 82534 Document 2021-10722 Rev. 2 SE
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Jeremy Bergstrom, Esq. CLERK OF THE COURT
Nevada Bar No. 6904

jbergstrom(@mileslegal.com

Jory C. Garabedian, Esq.
jgarabedian@mileslegal.com

Nevada Bar No. 10352

MILES, BAUER, BERGSTROM & WINTERS, LLP
2200 Paseo Verde Pkwy., Ste. 250

Henderson, NV 89052

(702) 369-5960 / FAX: (702) 382-9452

MBBW File No. 12-L0358

Attorneys for Plaintiff
BANK OF AMERICA, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

BANK OF AMERICA, N.A, a national banking ) Case No.: A-12-069570-C

association, ) Dept. No.: XL11
)
Plaintiff, )
) COMPLAINT
Vs, )
} EXEMPT FROM ARBITRATION:
MICHAEL T. ELLIOTT, an individual; LLAS } o Seeks Equitable Relief

VEGAS INTERNATIONAL COUNTRY CLUB) o Affects Title to Real Property
ESTATES HOME OWNERS ASSOCIATION, )

INC., a Nevada Corporation; REGENCY
TOWERS ASSOCIATION, INC., a Nevada
Corporation; and DOES [-X INCLUSIVE,

S e B

Defendants.

COMES NOW Plaintiff BANK OF AMERICA, N.A., (hereinafter “Plaintiff”), by and
through its attorney of record, the law firm MILES, BAUER, BERGSTROM & WINTERS,

LLP, and does hereby allege and complain as follows:

/!

1
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JURISDICTION, VENUE AND PARTIES

1. BANK OF AMERICA, N.A., now and was at all times herein, a national
association doing business under the laws of the United States.

2. Based on information and belief, Defendant MICHAEL T. ELLIOTT (hereinafter
“ELLIOTT™), is, and at all times referenced hercin was, a resident of San Diego, California.

3, Based on information and belief, Defendant LAS VEGAS INTERNATIONAL
COUNTRY CLUB ESTATES HOME OWNERS ASSOCIATION, INC. (hereinafier “LVIC”),
is, and at all times referenced herein was, a Nevada non-profit corporation,

4, Based on information and belief, Defendant REGENCY TOWERS
ASSOCIATION, INC. (hereinafter “REGENCY™) is, and at all times referenced herein was, &
Nevada non-profit corporation.

5. Plaintiff is unaware of the true names and capacities of Defendants sued herein as
DOES I through X, inclusive, and therefore sues these Defendants under such fictitious names.
Defendants DOES 1 through X arc believed to be responsible for matters alleged herein and
liablc to Plaintiff for damages and/or equitable relief as a result thereof. Plaintiff will amend this
Complaint to allege their true names and capacities when ascertained.

6. The real property subject to this action is located in Clark County, Nevada and
legally described as:

PARCEL 1I;

UNIT ONE HUNDRED EIGHTY-FIVE (185) AS AMENDED PLAT OF
REGENCY TOWERS, AS THE SAME IS ESTABLISHED AND IDENTIFIED
IN THE PLAN OF CONDOMINIUM FILES PURSUANT TO THE
PROVISIONS OF NRS 117.020 ON APRIL 12, 1972 IN BOOK 14 OF PLATS,
PAGE 37, AS CLARIFIED BY AFFIDAVITS RECORDED SEPTEMBER 5,
1972, DOCUMENT NO. 285994, AND AS AMENDED ON AUGUST 10, 1973
IN BOOK 16 OF PLATS, PAGE 27, IN THE OFFICIAL RECORDS OF
CLARK COUNTY, NEVADA (“PL.AN"), AND AMENDED HERETO.

PARCEL 2:

AN UNDIVIDED .549% INTEREST IN THE COMMON AREAS INCLUDED
IN THE PLAN.
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PARCEL 3:

AN UNDIVIDED .549% INTEREST IN THE ESTATE FOR YEARS
CREATED BY THAT CERTAIN LEASE DATED JANUARY 1, 1971
BETWEEN CHAININ NEVADA PROPERTIES, INC., AS LANDLORD AND
REGENCY HOLDING CORP. AS TENANT, RECORDED ON JANUARY 7,
1971 AS INSTRUMENT NO. 72485, BOOK NO. 91, IN OFFICIAL RECORDS
OF CLARK COUNTY NEVADA

and further commonly known as 3111 Bel Air Drive, Unit 24G, Las Vegas, Nevada 89109 [APN
162-10-812-185] (hereinafter the “Subject Property”). Plaintiff, and all Defendants named

herein, have and/or ¢laim an interest to the Subject Property and therefore jurisdiction and venue

are proper in the above-captioned Court.

GENERAL ALLEGATIONS
7. On or about October 8, 2002, ELLIOTT and his wife Regan Dawn Elliott,

purchased and acquired title to the Subject Property as community property with rights of

survivorship by way of a “Grant, Bargain, Sale Deed.” Attached hereto as Exhibit 1, and
incorporated herein, is a copy of the “Grant, Bargain, Sale Deed” recorded in the Office of the
Clark County Recorder as document number 20021017-01112 on October 17, 2002.

8. On or about October 9, 2003, Regan Dawn Elliott conveved her interest in the

Subject Property to ELLIOTT by way of a Grant Deed. Attached hereto as Exhibit 2, and

incorporated herein, is a copy of the “Grant Deed” recorded in the Office of the Clark County
Recorder as document number 20031016-01640 on October 16, 2003.

9, Shortly before, on or around October 2, 2003, ELLIOTT took out a loan with
Washington Mutual Bank, F.A. for $315,000.00. The loan was secured by a deed of trust
(hereinafter the “WMB Deed of Trust™) and recorded against the Subject Property. Attached|

hereto as Exhibit 3, and incorporated herein, is a copy of the WMB Deed of Trust recorded 1111
the Office of the Clark County Recorder as document number 20031016-0001641 on October

16, 2003.
10.  The WMB Deed of Trust was intended to be, and actually was, a first security

interest in senior position against the Subject Property.
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Exhibit 5, and incorporated herein, is a copy of the Lien for Delinquent Assessments recorded in

11, On or about October 6, 2004, ELLIOTT tock out a loan with Plaintiff for
$322,100.00. The loan was used to re-finance the loan associated with the WMB Deed of Trust.

12. As part of the loan transaction with Plaintiff, the sums secured by the WMB Deed
of Trust were required to be paid off at the time the loan was funded. Of the $322,100.00
Plaintiff loaned to ELLIOTT, $313,615.59 was used to payoff the loan secured by the WMB
Deed of Trust.

13.  Plaintiff’s loan to ELLIOTT was secured by a deed of trust (hereinafter
“Plaintiff’s Deed of Trust”™) and recorded against the Subject Property. Attached hereto as

Exhibit 4, and incorporated herein, is a copy of Plaintiffs’ Deed of Trust recorded in the Office

of the Clark County Recorder as document number 20041020-0001569 on October 20, 2004.

14.  Plaintiff®s Deed of Trust was correctly indexed in the Clark County Recorder’s
Office with ELLIOTT as grantor and Plaintiff as grantee. Plaintiff’s Deed of Trust was further
indexed under parcel number 162-10-812-185 and the Deed of Trust referenced the assessor’s

parcel number and common address of the Subject Property.

15, On or around November 12, 2010, REGENCY caused to be recorded a Lien for

Delinquent Assessments, which purports to encumber the Subject Property. Attached hereto as

the Office of the Clark County Recorder as document number 20101112-0004451 on November

12, 2010.
16. Thereafter, REGENCY caused to be recorded two different Notices of Default

and Election to Sell Pursuant to the Lien for Delinquent Assessments. The first was recorded on
February 1, 2011 as document number 20110201-0002543 in the Office of the Clark County

Recorder; and the second was recorded on July 13, 2011 as document number 20110713+

0000603 in the Office of the Clark County Recorder. Attached hereto as Exhibit 6, and
incorporated herein, is a copy of each of the recorded Notices of Default and Election to Sell

Pursuant to the Lien for Delinquent Assessments,

17. On or around March 28, 2011, LVIC caused to be recorded a Notice of Claim of]

Lien-Delinquent Homeowners Assessment, which purports to encumber the Subject Property.
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Attached hereto as Exhibit 7, and incorporated herein, is a copy of the Notice of Claim of Lien-

Delinquent Homeowners Assessment recorded in the Office of the Clark County Recorder as

document number 20110328-0002335 on March 28, 2011,
18. On or around December 1, 2011, LVIC caused to be recorded a Notice of Default

and Election to Sell as to the March 28, 2011 Notice of Claim of Lien-Delinquent Homeowners

Assessment. Attached hereto as Exhibit 8, and incorporated herein, is a copy of the Notice of

Default and Election to Sell recorded in the Office of the Clark County Recorder as document
number 20111201-0002276 on December 1, 2011.

19, On or around June 21, 2012, LVIC caused to be recorded another Notice of Claim)
of Lien-Delinquent Homeowners Assessment, which purports to encumber the Subject Property.

Attached hereto as Exhibit 9, and incorporated herein, is a copy of the Notice of Claim of Lien-

Delinquent Homeowners Assessment recorded in the Office of the Clark County Recorder as

document number 20120621-0001804 on June 21, 2012.
20. On or around July 25, 2012, LVIC caused to be recorded a Notice of Default and

Election to Sell as to the June 21, 2012 Notice of Claim of Lien-Delinquent Homeowners

Assessment. Attached hereto as Exhibit 10, and incorporated herein, 1s a copy of the Notice of]

Default and Election to Sell recorded in the Office of the Clark County Recorder as document
number 20120725-0002134 on July 25, 2012.

21. Upon information and belief, both REGENCY and LVIC still claim to have active
liens on Subject Property.

22. ELLIOTT has defauited under the terms of Plaintiff’s Deed of Trust. While
commencing non-judicial foreclosure proceedings, Plaintiff discovered that its Deed of Trust
contains a legal description error, which may create a cloud on title to the Subject Property.
Plaintiff through this action seeks to clear up any title issues as a result of the legal description
erTor,

23. It has been necessary for Plaintiff to retain counsel to bring this action to clear up

title issues and protect Plaintiff’s security interest in the Subject Property, and therefore Plaintiff
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reserves its right to seek attorney’s fees and costs of suit pursuant to statute and/or the terms of

PlaintifT"s Deed of Trust.

FIRST CLAIM FOR RELIEF
(Reformation of the Deed of Trust through Unilateral/Mutual Mistake—as to all
Defendants)

24, Plaintiff re-alleges and repeats the preceding paragraphs as though fully set forth
herein.

25.  Plaintiff and ELLIOTT intended and agreed to encumber ELLIOTT’s interest in
the Subject Property with a lien by way of Plaintiff’s Deed of Trust.

26. Plaintiff and ELLIOTT, by mutual or unilateral mistake, attached the incorrect
legal description of the Subject Property to Plaintiff’s Deed of Trust.

27.  ELLIOTT either knew, or should have known, of the mistaken legal description.

28.  Including the correct legal description of the Subject Property in Plaintiff’s Deed
of Trust was a basic assumption of the underlying loan transaction between Plaintiff and
ELLIOTT.

29.  Omitting the correct legal description of the Subject Property in Plaintiff’s Deed
of Trust materially affects the bargained for exchange of the underlying loan transaction between

Plaintiff and ELLIOTT.

30. Plaintiff would not have consented to the loan transaction with ELLIOTT without
a correct legal description of the Subject Property attached to Plaintiff’s Deed of Trust.
31. Reforming Plaintiff’s Deed of Trust to conform to the parties’ intent and|
understanding would serve substantial justice and equity, and would not unduly burden or
prejudice any third-party and/or any party to this action.
32.  Nevada courts routinely allow legal description errors to be remedied by extrinsic

evidence, including reference to county assessor tax rolls. See Tripleit v. David H. Fulstone Co.)

109 Nev. 216, 218-19 (1993).

33, As a direct and proximate result of the foregoing, Plaintiff is entitled to reform its

Deed of Trust to attach or include the correct legal description of the Subject Property.
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34. In the event it is later revealed through discovery, or otherwise, that ELLIOTT
mislead Plaintiff regarding the legal description of the Subject Property, Plaintiff reserves the

right to amend this Complaint to add additional causes of action for fraud and/or breach of

contract or warranty.

SECOND CLAIM FOR RELIEF
(Equitable Lien — as to all Defendants)

35.  Plaintiff re-alleges and repeats the preceding paragraphs as though fully set forth

herein.

36. In the alternative to reforming the Deed of Trust, Plaintiff seeks an equitable lien

on the Subject Property.
37. ELLIOTT received a loan from Plaintiff, which was intended to be secured by 3

valid deed of trust or lien against the Subject Property.

38.  ELLIOTT has realized and retained the benefit of the loan proceeds and it would
be unfair and against all fundamental principals of justice for ELLIOTT to retain said benefil
without conveying a lien or security interest in the Subject Property to Plaintiff.

39. As a direct and proximate result of the foregoing, Plaintiff is entitled to an

equitable lien on the Subject Property.

THIRD CLAIM FOR RELIEF
(Equitable Subrogation to WMB Deed of Trust — as to all Defendants)

40.  Plaintiff re-alleges and repeats the preceding paragraphs as though fully set forth

herein.

41. In the alternative to reforming Plaintiff’s Deed of Trust and/or obtaining an
equitable lien on the Subject Property, Plaintiff seeks equitable subrogation to the WMB Deed of

Trust.
42. When Plaintiff funded the loan associated with 1ts Deed of Trust to ELLIOTT, the

proceeds of that loan were used to payoff the sums secured by the WMB Deed of Trust, which

was a first security interest in senior position.
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43,  After paying off the sums secured by the WMB Deed of Trust, Plaintiff
reasonably expected to receive a first security interest in the Subject Property with priority
interest over any subsequent or junior liens or interests. |

44,  Plaintiff is entitled to be equitably subrogated to the lien position of the WMB
Deed of Trust, which clearly encumbered the Subject Property and had clear priority over the
liens, interests and rights claimed by REGENCY, LVIC and any other junior lien interests.

45, REGENCY and LVIC will not be prejudiced by the equitable subrogation as their

liens are and were at all times junior, and/or intended to be junior, to first security interests

recorded against the Subject Property.

FOURTH CLAIM FOR RELIEF
. (Declaratory Relief — as to all Defendants)

46, Plaintiff re-alleges and repeats the preceding paragraphs as though fully set forth

herein.

47. An actual case and controversy exists between Plaintiff and Defendants named
herein as to the title status of the Subject Property and lien priority.
48. The respective interests in the Subject Property are adverse.
49, Pursuant to NRS 30.010, et seq and NRS 40.010, Plaintiff is entitled to a
declaration that it has a valid lien on the Subject Property through its existing Deed of Trust,
through reformation of its Deed of Trust, through an equitable lien and/or through equitable
subrogation to the WMB Deed of Trust.
50.  Plamntiff is further entitled to a declaration that it has a lien superior in priority
over the liens, interests and rights claimed by REGENCY and LVIC as both had actual,
constructive and/or inquiry notice of Plaintiff”s Deed of Trust and f{irst security lien interest in
the Subject Property.
/!
/]
/1
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PRAYER

Plaintiff prays for judgment against all Defendants as follows:

1. For a judgment reforming Plaintiff’s Deed of Trust to include the correct legal

description of the Subject Property;
2. In the alternative, for an equitable lien on the Subject Property;
3. In the alternative, for a declaration that Plaintiff’s Deed of Trust is equitably

subrogated to the WMDB Deed of Trust in first or senior position to any interests
claimed by REGENCY and LVIC;

4, For a declaration thz—,{t Plaintiff has a valid lien on the Subject Property in first or
senior position to any interests claimed by REGENCY and LVIC;

5. For an award of attorney’s fees and costs as permitted by statute and/or the terms
of Plaintiff’s Deed of Trust;

6. For any other relief this Court may deem just and proper.

DATED this 3 cd day of October, 2012.
Respectfully Submitted by:

MILES, BAUER, BERGSTROM & WINTERS,
LLLP

c:/’,//L/@

Jeremy T. Ber'g;strom,E‘__s-El_.—_"“

Nevada Bar No. 6904

Jory C. Garabedian, Esq.

Nevada Bar No. 10352

2200 Paseo Verde Pkwy., Ste. 250
Henderson, NV 89052
Attorneys for Plaintiff
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FOR RECORDERS OFTIONAL USE ONLY
| Dociment Instn:ment Ma.: N

1. Typeof Properiy: Book: .. Pore: Fivd
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Tramsfer Tax Value per NRS 375.010, Section 2: | SAS000000
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v Transfer Tax Excmption, per NRS 375,090, Section
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STATE OF NEVADA
DECLARATION OF VALUE
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. o} Varant Land [t of Recording: A
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0 O Conuntndy

g O Agrcultural

hy O Mobils Home

i 0O O

1. Tola) Value/Siles Price of Property: SA50,000 06
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Transfer Tax Valug per. NRS: 31SND Section 2: 5000000
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z TmnsfsﬁxExmphnu.pcrNRSS?Sm Sectlon
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B COMPANY REQUESTING RECORDING s
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APNNo:  162-10-312.183
LPT.T: 5 L2500

Grant, Bargain, Sale Deed
THIS INDENTURE WITNESSETH: That John Seibold and Elizabeth S¢ibeld, husband and wife os Joint Tenants
FOR A VALUARLE CONSIDERATION, receipt of which is hereby acknawledged, do hereby Grant, Bargain, Scil and

Conveyio Michael T. Elllotc and Regan Dawm Ellfott, husband and wife ag community Froporty
with vights of surviverahip

all that real properyy siluaied in the County of Ctark, State of Nevada, deseribed a5 Follaws:

SEE EXINBIY "A" ATTACHED HERETO AND BY REFERENCE MADE A PART HEREOF

Togelher wilh all and singutar the tesements, hereditaments and appurienances thereunio belonging or in anywise
appettaining.

.';l : _‘-c"“‘ '
L7/ B og. - ' .
Oﬂ% W JﬁM e B o fti ,;Q,_,,g.,.._wl_

>
}]‘1 Scibold Elizabeth Seibokd

STATE OF NEVADA
COUNTY OF CLARK

k T ‘N‘Of;ﬂ'f FUBUG
This [nstrutmcat was ecknowtedged belore meon LG -850 o mmﬁlit{é&"*"‘“

by =Bnd oCibedn ¥ EAjlnorss  Skodeda

Q }!W‘r
zjaﬁ-nnvmﬂuc L r T as ey fe

~WilEN RECORDED MAILTO: SPACE FOR RECORDEA'S USE
Michac] T, Elliott '

2618 Fifcth Avenue, Ste 210
San Diego, CA 92103

MAIL TAX STATEMENTS TO:
Michacl T. Elicnt

Ser nhove
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EXHIBIT A
LEGAL DESCRIPTION

.Paml B .

Unit One Hundred Eighty-Five (135) as AMENDED PLAT OF REGENCY TOWERS, s the same {5 cslablisked and

idenlified in the plan of condominium files purseant to the provisions of NRS 112,020 on April 12, 1972 in Book [4 of

h: Piats, Page 37, a3 clarified by afTidavits recorded September 5, 1972, Document No. 285994, and ax amended on August
;. + 1. 1973 in Book 16 of Plats, Page 27, ia the Official Records of Clark County, Nevada {"Plan"), and amended hereto,

Parcel 2;

An undivided .549% interest in the Conunon Areas included in the Plan,

Pael 3:

An undivided .549% interest i the Estate for Years crealed by tha certein leass dated January 1, 1971 botween Chainin
:  Nevada Propertics, Inc., 25 landlord and Regency. Holding Corp. as tenunt, vecorded on January 7, 1971 s nstrument No.
72485, Book No. 91, in Official Recoids 6f Clark éounty Nevada,

' Bna e

S i g wEr o

g
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t { ) compiﬂod on the full consideration oF valug less llens or encumivEncas remaining &1 Gms of safa
- Hl } UnhcolpomtadAm. and -

5 FOR A VALUABLE consmmm revelpt of which is hareby acknowiecged, Ragan Dawn Elotz, 3 manted

iod Man 83 his ol and separsts progedty

MM{S)WWT Ellioh; A!dh vied ¥
L4 . 1he resl property io Lhe Unincorposatad Area, C counryo!mark Slate of Calfomia, dessrived as:
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Bt EXHIBIT A
B,
;;, :
e
%‘a ,‘_hli. PARCEL 1;

i

UNIT ONE HUNDRED EIGHTY-FIVE (183) AS AMENDED PLAT OF REGENCY TOWERS,
AS THE SAME IS ESTABLISHED AND IDENTIFIED IN THE PLAN OF CONDOMENILM
FILES PURSUANT TO THE PROVISIONS OF KRS 117,020 ON AFRE. 12, 1972 IN BOOK 14
OF PLATS, PAGE 37, AS CLARIFIED BY AFFIDAVITS RECORDED SEFYEMBER 5, 1972,
DOCUMENT N(»., 285994, AND AS AMENDED ON AUGUST 10, 1973 IN BOOK 16 OF PLATS,

LA F Rk
' {.‘-“.-u,-, -F
=

i PAGE 27, IN THE OFFICIAL RECORDS OF CLARK COUNTY. NEVADA (“PLAN") AND
1 AMENDED HERETO.

t . - PARCELZ:

O ‘AN UNDIVEDED 549% INTEREST IN THE COMMON ARFAS INCLUDED IN THE PLAX,
i , PARCEL 3: i

4 ‘AN UNDIVIDED 549% iNTEREST IN THE ESTATE FOR YEARS CREATED BY THAT

CERTAIN LEASE DATED JANUARY 1, 1971 BETWEEN CHAININ NEVADA PROPERTIES,
INC., AS LANDLORD AND REGENGY HOLDING CORP. AS TENANT, RECORDED ON

_ JANUARY 7, 1971 AS INSTRUMENT NO. 72485, BOOK NO. 91, IN OFFICTAL RECORDS OF
" CLARK COUN¥Y NEVADA, o

¥R T, S AL T e
i o

- P s m e e DA g TRh At

b ot RIS, 21,
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Washington Mutual Bank, FA
c/0 ACS Image Solutiona
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~SECURITY INEFHRr1vrmrer—wrnvarr vitee .
Loan Number: 0081699902

Fiease print or type information
Document Title{s) {or transacticns contained thergin):

1. Deed of Trust

Gramtor/Trustor/Mortgagor(s} {Last name first, thern tirst neme and initiols}

1. MICHAEL T. ELLIOTT, A MARRIED MAN AS HIS SOLE AND SEFPARATE
2. PROPERTY

3.
4

‘ ] Additicnst names on page of document,

Grantes/Bansficiary/Mortgsgoe(s)
1. Washington Mutual Bank, FA

tegal Description (asbbreviatad: i.me, lot, biock, plat or section, township, renge)
LECAL DESCRIPTION ATTACHED HERETO AND MADE A PART BERECF

[C1 Additional legal is on pape of document,

Assessar's Property Tax Parcel/Account Number(s)
1.162-10-812-185 2,

3, 4.

This document preparsd by: Shelley Castellanocs
17901 Von Karman Avenue,

Ath Floor 34S5cLCCA
Irvine, California 92614
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ASSESSOR'S PARCEL NUMBER; 162-10-812-185

AFTER RECORDING RETURN TO:
Waghington Mutual Bank, FA

¢/0 ACS Image Solutions
12691 Pala Drive MS156DPCA

Garden Grove, California 92841

[Space Above This Line For Recording Dnta}

“O03F 0627 YT
micor Title of Nevada Inc 3510674-yt
DEED OF TRUST
Loan Number: 0081633902
DEFINITIONS

Words used n multiple sections ot this document are defined below and other worda are dafined in
Sections 3, 11, 13, 18, 20 and 21, Certain rules regarding the usage of wordg used in this document
are also provided in Section 1€,

(A)  “Secwity Instrument™ means this document, which is dated QCTOBER 2. 2003

together with all Riders to this document.

{8} “Borrower™ Is MICHAEL T, ELLIOTT. A MARRIED MAN AS HIS SOLE AND
SEPARATE PROPERTY

Borrower is the t

rustor under this Security Instrument.
(C) “Lender” is mmmmmlmmwwﬂiﬂiﬂl——

Lender ia a BANE orgenized and axisting under the |laws of
‘ . RICA ., Lender‘s address is
i ton, Callifornia 95230 .
Lender is the bensficiary under this Security instrument.
(D} "Trustes™ is Qhﬂmm .
{(E) "Note” menna the promisscry note signed by Borrower and dated _QUTORER 2, 2003 . .
Tha Note ztates that Borrower owes Lender mmuummnmmlsm
00/3100

‘ Dollars (L.5. 4315, 000,00 } plus interest. Borrower has promissd to pay this debt
In regular Pasiodic Paymenta and to pay tha debt in full not |ater than _H_QJE&IEEB_.L_Z.Q’.{L—
(F) "Proparty” maans the property that is described balow under the heading "Transfer of Rights in
tha Property.”

(G) “Lomn" means the debt evidenced by 1he Note, plus interast, any prepayment charges and late
charges due under the Note, and sll sums dus under this Security instrument, plus interest.

NEVADA DocMagit €1ROTe 800-443-1.42
12841 {03-03) “ Pago 1 0t 16 www. docmagic.com

Description: Clark,NV Document-Year.Date,DocID 2003.1016.1641 Page: 2 of 28
Order: nv Comment: i : - - -
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(M) "Riders™ means all Riders to this Sscurity instrument that are sxecuied by Borrower. The
following Riders sre to be sxecuted by Eorrower icheck biox as applicable}:

[X] Adjustable Rate Rider B0 Conicminium Rider X 1-4 Family Rider
[7] Gradustsd Puymeat Rider [ [ Planaed Unit Devaiopment Rider [} Biweekly Paymont Ridnr
] Balloon Rider ] Rstt improvement Riser [] second Home Ridor

[} Othetis} (specify)

i)  “Appiiceble Law" means all contrelling spplicsble fidaral, siete and local siatutas, rogulations,
ordinances and sdministrative rules snd orders (that hewi the effect of Iaw) a3 well as all applic.bla
finsl, non-sppesiable judiclel opinicns.

{3}  “Community Assoclation Dues, Fers, and Assessments™ maans all dues, loes, assessments and
other cherges thet e impossd on Barrower or tha Property by a condominium associntion,
homeowners assccimtion of similer orgar ization.

{K) “Fhectronic Funds Transfer” means sny transfer of funds, other than a transaction originatard by
check, drsft, or similar paper instrument.. which s Initimted through an electronic terminal, (elaphonic
insrumenl, computes, or Mmagnetic taps » »e to order, Inatruct, or authorize 2 finencial institution 1o
debit or credit an mccount. Such term ingludes, but is not imited to, point-of-sale trensfers, automatad
teller machine wransactions, transfers InitiMed by telephons, wire transfers, and autornated
clsaringhcuss tranafers,

(L) "Escrow iteme” measna those iternt that are describad in Section 3.

(M} “Miscallansous Procesds™ moaans a y compsnastion, settlament, award of damages, or procands,
whether by way of judgment, settlemen:: or otherwiss, piid by any third party {other than insurinca
proceeds peid under tha coverages descibed in Section I5) for: (i} damage to, or destruction of, the
Property; lil) condamnation or other takir g of all or eny pert of tha Proparty; (ill} conveyanco In fin of
condemnation; or {iv) misrepresentations of, or omisaslons as to, the value and/or condition of the

Property.
(R) "Mortgage insurance” means insurince protecting Limder againat the nonpayment of, or dofnuly

on. tha Losn.

{Q) “Periodio Payment” means tha rapu arly scheduled arnount due Tor (I} principast and interast under
tha Note, plus (i) sny smounts under Ssition 3 of this Security instrument,

i} TRESPA" meanz the Aeal Estate Set lement Proceduris Act (12 U.5.C, Sectlon 2601 er neq.) nnd
its Implemanting reguiation, Regulation X 24 C.F.A. Part 3500}, ay they might be amandad frem tine
to time, or any sdditional or successor le Jlslation or reguhition that governs tho sivne subjact miittar.
As vsad In this Security Instrument, "FESPA" refara 1o all requirements and raatrictions that ary
imposed in regad 10 8 “federally relatad morigsge oan™ even if the Losn doos not qualify nn a

"faderslly relsted mortgage loen” under [IESPA,
(G} “Successor i intervet of Borrower™ maans any party that has taken titie (o thi Property, whithar
or nat thet party has sssumed Borrower'(} obligstions undir the Nots and/or this Securlty Instrumint,

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument securos to Lendir: {i) the repayment of tha Loan, and all renewals, extantiong
and modilications of the Note; (i} the perf srmance ol Borro'was's covenants and apreements undur this
Security Insirument and the Nate: snd (i) the performancy of nll agrsements of Burrower 1o pay luun
and charges arising out of the loan whrther or not her#n ot forth, For this purpose, Eorrnwnr

Ml ADA Dochagic €1t 1 6-r el
J2841 10D 0N Fega Z ot 1B Www. dormegie, soim

Description: Clark,NV Document-Year.Date.DocID 2003.1016,1641 Page: 3 of 28
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irrevocably grants pnd conveys to Trustee, in trust, with power of sale, the tollowing described proparty
located in CLARK County, Nevada:

LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREQF

which currently has the address of 3111 BEL AIR DRIVE UNIT #24-G * )

{Streat}

Lag_Vegas . Nevada_8910%  __ ("Property Address™):
ICity) [Zip Coda}

TOGETHER WITH all the improvements now or heresfter erectad on the property, and all
_ easaments, eppurtenances, and tixtures now or hereafter a part of the property. All reptacements and
additions shall a'so be covered by this Security instrumant. Al of ths foregoing ls referred to in this

Security Instrument as the "Property.”

BORROWER COVENANTS that Borrower Is lawfully seised of the estate herehy conveyed and has
the right to grent and convey the Property and that the Property is unencumbered, except for
sncumbeances of record. Borrawaer warrants and will defend generally the title 1o the Property agsinst
all claims and demands, subjact 10 any encurnbrances of record. .

" THIS SECURITY INSTRUMENT combinas uniform covenants for national use and non-unitorm
covenants with limited variations by jurisdiction to constitute a uniform sscurity instrument covering
r_&ul property, :

UNIFORM COVENANTS. Borrower and Londer covenant and agroa as follows:

1.  Payment of Principal, Interest, Escraw itsms, Prepayment Chiarges, anit Late Charges.
Borrawsr shall pay whan due the principal of, and intereat on, the dabl evidsnced by tha Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Eacrow
[taens pursuant 1o Section 3. Payments due under the Note and thia Security Instrumant shall bs made
in U.S. currency. However, if any check or other instrument received by Lander as payment urder the
Note or this Seclirity Inatrument [s returned to Landsr unpsid, Lender may require that any or all
subsequent payments due under the Nota and this Security Instrument ba made in one or more of the
following forms, as selected by Lender: (s} cash; (b} money order; (<} certified check, bank check,
treanurel’s check or cashier's check, provided sny such check is drawn upon an instintion whoze
deposits are insured by a federal agency, instrumentality, or entity; or (d} Electronic Funds Transfer.

Payments are desmed received by Lander when raceived at tha location designated in tha Note
or at such other location as may be designated by Lander in accordmnce with the notice provisions in
Section 15. Lender may raturn any payment or partial payment if the payment or portial payments me
insufficient to bring the Loan current. Lender may aCCapt any paymet or partial payment insufficient
to bring the Loan current, without waiver of any righta hereunder or prejudice to its rights 1o rafuse
such payment or partial payments in the fulure, but Lender is not obligated 1o spply such paymenta st
the time such payments are eccepted, If each Periodic Payment is applied as of its schaduled due date,

.then Lender nead not pay interest on unapplisd funds. Lender may hold such unapplisd funda until
. .Borrower makes payment to bring the Loan current, if Borrower does not do so within a reasonzble
period of time, Lender shall either apply such funds or return them to Borrower. If not applied earlier,
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such funds will be spplied to the cutstending principal baance under the Noto immedIatoly prior Lo
foreclostwe. No offsat or cieim which Brrowsr might have now or in tha future againat Lendar :mal)
reliave Borrower from making paymants tjue under The Nora and this Sacurity Instrument or porforming

the covenants mnd sgreements sscurad [y this Security Instrument.

2. Appilcstion of Payments or Piocesds. Except s otherwiss described in this Section 2, all
paymanis acceptad end spplled by Lendsr shait be apphied in tha lollowing order of priority: (2} intorest
due under the Note; Ib] principal due undw the Note; {c) asnounts dus under Section 3. Such paymunts
shall be sppiied 1o euch Periodic Payment in the order in which it bocama dus. Any ramaining omounts
shall be applied Firs1 to Jate charges, secind 1o any other smounts dus undar this Security Instruinent,
and thant 10 reduce the principal balsnce of the Note.

i Lander receives a payment from Sorrower for a didinguent Parlodic Payraont wshich inclurlag 2
sutficient amount 1o pay any Iste charge due, the paymaent may be applisd 10 the delinquent paymant
and the !ste chacgs. }f mors than one Petiodic Paymant is outstanding, Lender may apply any paymant
received {rom Borrower 10 tha repsymint of the Perlodic Payments 1, and 1o the extent that, noch
paymaent can be paid in full. To the extent that sny axceis pxists after tha payment is applicd to tho
full paymont of ona or more Perlodic Payments, such excass may ba applied 10 any late charges dus.
Voluntary prepayments shall be appiisd tirst 10 any prepayment charges and then as dascribed in the

Note.
Any spplication of payments, Insu‘ance procesds, of Miscellanecua Pracends 1o principal duo
vnder tha Note shal not extend or pos pone the due dite, or changs the amount, of the Perindic

Paymenta,
3. Funde for Escrow Neme. Borrower shall pey to Lender on the day Periedic Payments aro duo

under tha Nats, until the Note is paid In lull, 8 sum (the "Funda”) to provide for payment of amounts
dus for: (a) texes and mesesaments snd other items which can attsin priority over this Scourity
Instrument sa a lien or encumbrance of the Property; (b) leasshold payments or ground ronta on the
Property, H any; ic) premiuma for any a3d sl insurance raquired by Lender under Section 5: and {d)
Mortgege Insurance premiums, if any, o sny sums paysble by Borrower to Londer in lieu of thy
payment of Mortgags inaursnce premiuins in sccordsnce with the provislons of Secticn 10. Thase
itens are called "Escrow ltems.” At origination or st any tims during tha term of the Loan, Lendor may
require thet Community Aasocistion Duab, Fese, and Asmissmants, if any, be escrowed by Borrower,
and such dues, teas and ssessamants s all be an Excrow ltem, Borrower shall prompty furnizh to
Lander s notices of amounts to be paid under this Section. Borrower shall pay Lender the Funil: for
Escrow jtema unless Lender waives Borrc wer's obligation o pay the Funds for any or all Escrow lt:mu.
Lender may waive Borrower's obligstion 1o pay to Lander Funds for any or all Escrow [tema at ony time.
Any such waiver may only ba in writing. In the event of such waiver, Borrowsr shall pay directly, whon
and whers psyabls, the amounts due fiv sny Escrow Itans for which payment of Funds has boun
waived by Lender and, if Lender require), shall furnizh to Lender receipts evidencing such paymont
within such tima pericd s Lender may riquire. Borrowasr’s obligation to make such paymenta and 1o
provide receipts shall for all purposes bt desmes to he # covenant and agresment contained In this
Sacurity Instrument, ss the phrass "coyenant and agreeinent” in used in Sectlon 9. {f Borrowar is
obligated 10 pay Escrow [tema dirsctly, prirsusnt to a waive, and Borrower fails to pay the amount dua
for ant Escrow tem, Lender may exerciss ite rights under Saction 9 and pay such amount and Borrowar
shall then be obligated under Secticn 9 1o regay to Lender any such amount, Lender may revolo thy
waiver as to any or st Excrow Hems at aity time by a notice given in accordance with Section 15 nnd,
upon such revocation, Borrowsr shell pay to Lender Ml Funds, and in such amounts, that are then
raquired under this Section 3.

Londer may, at any time, collect ard hold Funds in on amount {a) sufficiant to permit Lender to
apply the Funds st the tima specitied ur der RESPA, and (b} nol 1o excesd the maximum amount &
jender can require under RESPA. Lender rhall estimats the smount of Funds dua on the kasis of current
data and resaonsble ostimates of expenditwes of future Excrow Items or otherwise in accordance with
Applicable Law.

The Funds shall ba haid in an ttution whose ijeposits are insursd by a federct apguncy,
instrurnentality, or entity (including Land w, if Lendar is ar insttution whose deposita are 5o inoured)
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o in any Federal Home Loan Bank. Lender shall apply the Funds 10 pay the Escrow |tems no later than
the time specifiad under RESPA, Lender shall not charpe Borrawer for holding and applying the Funds,
annuslly anslyzing the escrow account, or varifying the Escrow items, unless Lender pays Borrower
interest on the Funds and Applicable Law permits Lender to make such a charge. Unfess an agreement
is made in writing or Applicable Law requires interest to ba paid on the Funds, Lender shall not be
required to pay Borrower any interest or parnings on the Funds. Borrower and Lender can agree in
writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without
charge, an annua! accounting of the Funds as required by RESFA.

I# there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in sccordance with RESPA. If thera is a shortage of Funds held in
escrow, as defined under RESPA, Lender shall notify Borrower as required by RESFPA, and Borrower
shall pay to Lender the amount necessary 10 make up the shortape in accordance with RESPA, but in
no more than twelve monthiy payments. If there Is a deficiency of Funds held in escrow, as defined

~ under RESPA, Lender shall notify Borrower as raguired by RESPA, and Borrower shall pay 10 f.ender the
amount necessary to make up the deficiency in accordance with RESPA, but in no more than twelve

monthly payments.
Upon payment in full of all sums securad by this Security Instrument, Lender shall pramptly refund

1o Borrower any Funds held by Lender.

4. Charges; Liens, Borrower shall pay all taxes, 85sesSments, cherges, fines, and impositions
attributable to the Property which can attain priorily over this Security Instrument, leasehold paymanis
or ground rents on the Property, if any, and Community Assoclation Dues, Fees, and Assessmants, it
gny. To the extent that these items arg Escrow Items, Borrower shall pay them in the mannef provided
in Section 3. '

Borrower shall pramptly discharge any lien which has priority over this Sacurity Instrumant unjess
borrower: (al agrees in writing to the payment of the obligation securad by tha lien in a manner
acceptable 1o Lender, but only so long as Borrower is parforming such agreement: {b) contests the lien
in good faith by, or defends against anforcement of the lien in, legal proceedings which in Lender's
opinion operats to pravont the enforcement of the lian whils those proceedings sre pending, but only
unti} such proceedings are concluded; or {c) secures from tha holder of the lisn an agresment
satisfactory to Lender subordinsting the lien to this Security Instrument. if Lender detormines that any
part of the Property is subject to a lien which can attain priority over this Security Instrument, Lender
may give Borrower a notice identifying the lien, Within 10 days of the date on which that notice is given,
Borrower shall satisfy the lien or take one or mose of the actions set forth ahove in this Section 4,

Lender may require Borrower to pay a ons-time charge for a resl sstate tax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property Innurahes. Borrower shall keep the improvements now existing or hareafter eracted
on the Property insured against loss by fire, hazards included within the term "extended coverage,” and
pny other hazards including, but not limited 1o, earthquakes and floods, for which Lender requires
insurance. This insurance shall be maintained in the amounts (including deductible levels) and for the
periods that Lender requires, What Lender requires pursuant to the preceding sentences can change
during the term of the Lean. The insurance carfier providing the insurance shall be chosen by Borrower
subject to Lender's right to disapprove Borrower's cholce, which right shall not be exarcised
unteasonably. Lender may require Borrowsr to pay, in connection with this Loan, either: (&} a one-time
charge for flood zone determination, certification and tracking services; or (b) a one-lims charge for
flood zone determination and certification services and subsequent charges each time remappings or
similar changes ocour which reasonably might affect such detarmination or eertification. Barrower shall
also ba responsible for the payment of any fees imposed by the Federal Emergency Managemeni
Agency in connection with the review of any flood zone determination resulting from an objection by

Borrower.
if Borrower falls to maintain any of the coverages described above, Lender may obtain insurance

coveraga, at Lender's option and Borrower's expanse. Lender is under no obligation to purchase any
particular type or amount of Goverage, tender may purchase such insurance from or through any
company acceptable to Lender inciuding, without limitation, an affitiste of Lender, and Borrower
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acknowladges and agrses that Lende''s affiliate may receive consideration for such purchius.
Thersiorn, such coverage shall covar Lander, but might of might not protect Borrower, Borrowar's
equity in the Property, or the contents nf the Property, dgainst any risk, hazard or liabifity ond imight
provide greater or jesser coveraga than v/an previously in affect. Berrower acknowledgan that tho ront
of tha insurance covarage 30 obtained might significantly sxcood the cost of inauronce that Borreveer
could huve obtained. Any amounts disliirsed by Lender under this Section b ahall becorne additional
debt of Borrower sacursd by this Securily Instrument. Thase smounts shall bear interest at tho Moo
rata from the dats of diabursemant snd shali be payable, with such intarest, upon notice from Linder
to Borrower requeating paymeont,

All insurance policias required by Liinder and renewals of such policies ahall be subject te Lendar's
right 1o disapprove such poficies, shall [ 1clude a standart mortgoga clause, and uhail name Lendsr 3
mortgages and/or as an additional loss ppyes and Borrow further agress to gonerally assign rights ro
Insurance proceeds to the halder of the Mote up to the amiount of the outstanding loan balancs. Lentar
shatl have the right to hold the policies and renewal certificates. if Lender requires, Borrowsnr shisl
promptly give to Lender all receipts of paid premiuma ard renowal notices. }f Borrower obtains nny
form of insurance coverage, not otherw isa raquired by Lander, for damage to, or destruction ol the
Property, such policy shall include a stzndard mortgage clause and shall name Lender as mostgnges
ardilor as an sddillonal loss payse,

Borrowsr hersby absolutaly and ir ‘svocably assign: to Londer ail of Borrowaer's right, tila ind
interast in and to all proceads from am insurance palicty {whether or not tha insurance policy wi
required by Lender) that sra due, paid or payabls with reapect to any damoge to such preparty,
regardless of whether the insurance pol cy is established befera, on or aftar the data of thia Sncurity
Instrument. By absolutsly and irrsvocaldy sasigning 1o Lander all of Borrower's rights to receinnt any
and all proceads from sny insurance pollcy, Borrower hereby walves, to the full extent allowerd by lnw,
all of Borrowar's rights to recaive sny and all of such insurance proceeds,

Borrower hateby absolutely and ir-evocably assigna 10 Lender sl of Borrowuer's right, tirls and
interast in and to (&) any and ail claims, p-asent and future, known or unknown, abiolute or continfpnt,
{b} any and alt causes of actlon, {¢) sny £nd all judgmenta and sottlemants {whether through litigation,

mediation, arbitration or otharwise), {d} any and )l funda sought against or from any pariy or pirting
whozoever, and (4) any and sll funds recelved or receivable in cannection with any damage o uch

proparty, resulting from any causs or casas whatscever, Including but not limited to, land subsidrnee,
Ianidslide, windstorm, aarthquake, fira, t ood or any other csuna, '

Borrower ngress (0 execute, ackno wlsdga if requestad, and deliver to Lender, and/or upon notice
from Lencer shail requent any insurance agency or company that has issued any insuranco policy to
exoacuts and deliver 1o Lender, any additinnal instruments iv documents requested by Londor iFom tirme
to tima to svidence Borrower's sbsolute and irrovocable issignments set forth in this poragriiph.

In the svent of joss, Borrower shail (jlve prompt notici ta the insurance carriot and Lender. Londor
may makae proof of loss if not made prcmptly by Borrowsr. Unleas Lender and Borrower otherwise
agree In writing, any Insurance proceecs, whethar or nct the undarlying insurance was requirad by
Lender, shall be applied 10 restoratior. or repair of the Property, If the reatoration or repiir in
economically faasibla and Lender's security is not tassenerl. Curing such repair ant restoration prned,
Lender shall have the right to hold such: insurance proceeds untit Lender has had an opperiunity o
inspect such Property to enoure the wor « has basn completed 1o Lender's satistaction, provided that
such inspection shall be undertaken promptly. Lendsr may disburso proceads for the repairs and
rastoration in » singla payment or in a ss-ies ol prograsy paymants as the work is camploted. Uniens
an agreement is made in writing or Appdicable Law requires interest to be paid on such insurince
proceeds, Lender shall not ba required to ey Barrowar any interast or aarnings on such proceeds. Fray
for public adjustars, or other third partiet, ratained by Borrewer shall not be paid out of tho insuranceo
procesds and shall be tha sole cbligation of Borrower. 1 the restoration or repair is not economicnlly
{eaalble or Lender's security would bs lesered, the insurance proceeds sholl be applied 1o the sums
sacurad by this Security Instrument, whe' her or not then dus, with the axcess, if any, peid to Borrowur.

Such insurance procesds shall be applied in the order provided for in Section 2.
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If Borrower abandons the Propsrty, Lender may file, negotiate and settle any availeble insurance
claim and related matters. |f Borrower does not respond within 30 days to @ notice from Lender that
1he insuranice carrier has offered to settie a claim, then Lender mey negotiate and ssttle the ctaim, The
30-day period will begin when the notice iz given. In sither event, or if Lender scquires the Property
under Section 22 er otherwise, Borrower hereby assigns to Lender {a; Borrower's rights 1o any
insurance procepds in an amount nat to exceed the amounts unpaid under the Note or this Security
Instrument, and (b) any other of Borrower's rights {other than the right to any refund of unearned
prermiums paid by Borrower} under all insurance policies covering the Property, inscfar as such rights
are applicable 10 the coverage of the Property. LLender may use the insurance proceeds either to Yeper
of restore the Property or to pay amounts unpaid under the Note or this Secursity Instrument, whether
ot not then due,

6, Occupancy. Borrower shall oceupy, establish, and use the Property as Borrower's principal
residence within sixty days after the execution of this Security Instrument and shall continue to occupy
the Property as Borrower's principal residence for at least one year after the date of occupancy, unless
Lendar otherwise agrees in writing, which consent shall not be unreascnably withheld, or unless
extenuating circumstances exist which are heyond Borrower's control,

7. Prezervation, Maintensnce and Protection of ths Property; Inspections, Borrowser shall not
destroy, damage or impair the Property, or remove or demolish any building theraon, allow the Property
to deteriorate or commit waste on the Praperty. Whether or not Borrawer is residing in tha Property,
Borrower shall maintain the Property in good condition and repair in order {o prevent the Property from
deterlorating or decreasing in value due to its condition. Unless it is determined pursuant to Saction
5 that repair of restoration is not economically feasible, Borrower shall promptly repair the Property in
good and workmanlike manner if demaged to avoid further deterioration or damage. Lender shall,
unless otherwise agreed in writing between Lendsr and Borrower, have the right to hold insurance or
condemnation proceeds, 11 insurance or condemnation procepds are paid in connection with damage
te, or the taking of, the Property, Borrowaer shall ba responsible for repairing or restoring the Property
only if Lender has released proceeds for such purposes. Lender may disburse procesads for the repairs
and restaration in a single payment or in 2 series of progress payments as the work is completed. H
the insurance of condemnation proceeds ara not sufficlent to repair or restore the Froperty, Borrower
i5 not relievad of Barrower's obligation for tha completion ot such rapair or restaration,

Lender or jts agent may make reasonable entries upen and inspections of the Proparty. If it has
reasonable cause, Lender may inspact the interior of the impravements on the Property. L.ender shall
give Borrower notice at the time of or prior te such an interior inspection specifying such reasonable
cause. Lendey does not make any warranty of representation regarding, and assumes no rasponsibility
for, the work done on the Property, and Borrowaer shall not have any right to rely in any way on any
inspection(s) by or for Lender or its agent. Borrower shall be solaly responsible for detarmining that
the work is done In a good, thorough, efficient and workmanlike manner in accordance with all
applicable laws.

Borrower shall [a) appear in and defend any action of proceeding purporting to affect the security
hereot, the Property or the rights or powers of Lender or Trustes; {b) at Lender's option, assign to
Lender, 10 the extent of Lender's interest, any claims, demands, or causes of setion of any kind, and
any award, court judgment, or proceeds of settlement of any such claim, demand or cause of action
of any kind which Borrower now has or may hereafter acquire arising out of or relating to any interest
in the acquisition or ownership of the Property. Llender and Trustee shall not have any duty 10
orosecute any such claim, demand or cause of action. Without limiting the foregoing, any such claim,
demand or cause of action arising out of or relating 10 any interest in the acquisition or ownership of
the Praperty may inciude (i) any such Injury or damage to the Property including without limit injury or
damage 10 any structure or improvement situated therson, {ii} or any claim or cause of action in favor
of Borrower which arises out of the transaction finenced in whole or in part by the making of the loan
secured hereby, (ili) any claim or cause of action in favor of Borrower (except for bodily injury} which
arises as a resuit of any negligent or improper construction, installation or repair of the Propsrty
including without limit, any surfece or subsurface thereof, or of any building or structure therson or {iv)
any proceeds of insurance, whaether or not requirad by Lender, payable as s resuit of any darmege 1o
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or ctherwise ralating to the Property or any interest therein, Londer may apply, use or releana such
monies so racejved by it in the same mainer as provided in Paragroph 5 for the procoeds of insurance,

8. Boerower's Loan Appllcation. Borrower shall be in defaulr if, during tho Loan application
process, Borrower O any persons or eitities acting et the direction of Borrower or with Borrowar's
knowledge or consent gave matorially “alse, misieading, or inaccurate infarmation or statemants to
Lender (or falled o provide Lender with materiel informiition) in connection with the Loun, Mitorial
rapresentations includs, but are not limitid 1o, representations concerning Borrowar's occupency of tho
Property as Borrower's principe! resider ce.

9. Protection of Lender's Intevest it the Property ard Rights Under this Sectrity nstrument. If [0)
Borrower 1ails to perform the covenants ad agrsements contalned in this Security Instrumant, {b) thrra is
a legal proceeding that might signilicantly sffect Lender's intesest in the Property antlfor rights under this
Sacurity instrument (such as & procesding In bankruptcy, probate, for condemnation or forfeiture, for
enforcemant of & lien which may attain priority over thin Sacurity Instrument or to anforee laws or
regulationa), or (c) Borrower hae abandor ad the Property, Then Lender may do and pay for whataver in
rezsonabia or sppropriote t© protact Lender's intarast in the Property ond rights under this Security
Insitumenit, including protecting and/or ass pssing the valus o the Proparty, and securing and/or repairineg the
Properiy. Lender's actions can Include, bt are not timited 10 (2} paying any sums secured by a lion which
has priority over this Security Instrument; b) appeering in court: and ic) paying reasonable attarnpys” Inea
to protect its interest in the Propesty anc/or rights under this Socurity Instrumant, includinp its secured
position in 8 hankruptcy proceeding., Securing the Property includes, but Is not limlted to, ontering the
Properly 10 maka repairs, change locks, replace or board up doors and windows, drzin water from pipes,
sliminate buliding or cther ruda viciation or dangercus conditions, and haeva utilities turned on or otl.
Although Lender may take sction under this Section 9, Lender dows not have to do 50 and is not under any
duty or obligation 10 do 30. It is agreed that Lender ncurs no Hablilty for not taxing any or ol zerinny
authorizedd urider this Section 9,

Any smourts disbursed by Lender under this Section 9 shall bucome odditional debt of Borrowear
secured by this Security Inatrument. These armounts shait bear interast at the Note rate from the date
of disbursemeant and shall be payable, with auch interast, upon notice from Lender -to Borrownr
requasting paymont,

i this Secwrity Instrument [s on a |itasshold, Borrower shall comply with all 1tha provisions of ths
imase. I Borrowser acquiras fee title to the Property, thi leasehold and the fae title shall nor morge
uniess Lender agrnes 1o the merger in writing,

10, Mortgage Insurance. If Lendar required Mortilage insurance as a condition of malineg tha
Losn, Borrowsr shall pay the premiums ‘squired to maintain the Mortgage Insurance in effoct. 11, for
any reason, the Mortgage Insurance coversge required by Lender ceases to bn available from tho
mortgage insurar that previously provded such insurénce and Borrower was roquirod to ke
saparately designated payments toward the pramiums for Mortgage Insurance, Borrower ahall pay tha
premiums required to obtain coveraga substantially equivalent to the Mortgage Insuranca proviowsly in
effect, at & cost substantially equivalent 0 the cost to Borrowsr of the Mortgage Insurance praviously
in effsci, from an alternate mortgage inwurar sslected by Lendar. f substantially aquivalent Mongage
Insurance covessge is not avasilable, B¢rrowsr shall cortinue to pay to Lender the amount ol thn
saparately dosignatad payments that were due when the Insurance coverago coased 1o ber in eflfnct,
Lender will accept, usa and retsin thase [rayments as a non-refundable ioss rasorve in liev of Mortnage
Insurance. Such loss reserva shall be non-refi:ndable, notwithstanding the fact that tho Loin .
ultimatsly paid in full, end Lender shail not be required to pay Borrower any internsl or earnings on such
loss reserve. Lender can no longer requiro losa rasarva payments if Mortgage Insuranca coveriru {in
the amount and lor the perlod that Lenc'er requires) provided by an insurer geleciod by Lander ivain
becomes svaliable, |s obtsined, and Lender requires separaioly designated payments townrd the
premiums for Marigagn Insurance. if Ler dor required Morigage Insurance a9 a condition of mphkinng thn
Loan and Borrower wan required 1o make separately desgnmed payments toward the premiume {for
Mortigsge Insurance, Borrower shatl pay the premiums required to maintain Mortgage Inouranes in
affect, or to provide a non-refundabie lots reserve, untii Lendar's requirement for Mortgage Insurince
ends in accordance with any written ajresmant between Borrowor and Lendor providing for ~uch
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termination or until termination is required by Applicable Law. Nothing in this Section 10 affects
Borrowsr's obligation to pay interest gt the rate provided in the Note.

Mortgage Insurance refmburses Lender {or any entity that purchases the Note) for certain losses
it may Incur if Borrower does not repay the Loan as agreed. Borrowsr is not a party to the Mortgage
Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and
may enter into agreements with other parties that share or modily their cisk, or reduce lnsses. These
agresments are on terms and conditions that are satisfactory to the mortgage insurer and the other
party {or parties} to these sgreements. These agreements may reguire the mortgage insurer to make
payments using any source of funds that the mortgage insurer may have available (which may include
funds obtained from Mortgage Insurance premiums).

As a resuit of thess agreements, Lendar, ary purchaser of the Note, another insurer, any feinsurer,
any other entity, or any aftlliate of any of the foregoing, may receive (diractly or indirectly) amounts that
derive from {or might be characterized as} a portion of Borrowaer’s payments for Mortgage Insurance,
in exchange for sharing or moditying the mortgage insurer’s risk, or raducing loases, I such agreement
provides that an affiliate of Lender takas a share of the insurer's risk in exchange for a shere of the
premiums paid to the insurer, the arrangament is often termed "captive rainaurance.” Further:

ta} Any such sgresments will not affect the amounts that Borrower has sgresd to pay for
Morigage Jnsurance, or any other terms of the Loan, Such agresments wilt not increass the amount
Borrower will owa for Morigegy Insurance, and they wili not entitle Bosrower to any rafund.

(b} Any such agreemants will not affect the rights Borrower has - if any - with respect to the
Mortgage insurance under the Homeowners Protection Act of 1938 or sny other law. These rights may
include the right to recelve certain disclosures, to rsgusst and obiain cancelation of ths Mortgage
insurance. to have ths Mortgage Insurance terminated automatically, and/or to recsive » refund of any
Mortgage insurance promiums that wers unearned st the time of such cancellation or termination,

1%, Assignment of Miscellaneous Proceads; Forfeiture. All Miscallaneous Proceeds are hereby
assigned to and shaell be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applled to restoration ‘or repair
of the Property, if the restoration or repair is economically feasible and Lendser's security is not
lessened. During such repair and restoration period, Lender shall have thae right to hold such

Miscellaneous Proceeds until Lender has hed an opporturity to inspact such Property 10 ensure the
work has been completad to Lender's satisfaction, provided that such inspection shall be underteken

promptly. Lender may pay for the repairs and restoration in a single disbursement or in a series of
progross payments as the work Is completed, Unless an agreement is made in writing or Applicable
Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall net be required to pay
Borrower any interest of earnings on such Miscellaneous Proceeds. If the restoration or repair is pot
aconomically feasible or Lender's security wouid be lessened, the Miscellansous Procesds shell be
applied to the sums secured by this Security Instrument, whather or not then due, with the excoss, if
any, paid to Borrower. Such Miscellaneous Proceeds shall be appled in the order provided for in
Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be appiied 1o the sums secured by this Security Instrument, whether or not then due,
with the excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or !oss in value of the Properly in which the fair
market value of the Praperty immediately befora the partiei taking, destruction, or loss in value is equal
1o or greater than the amount of the sums secured by this Security Instrument immaediately before the
partia! taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the
sums secured by this Security Instrument shall be reduced by the amount ot the Miscellaneous
Proceeds multiplied by the following fraction; (a) the total amount of the sums secured immediately
before the partial taking, destruction, or less in value divided by (b) the fair market value of the Property
immediately bejore the partial taking, destruction, or loss in value, Any balance shall be paid to

Borrowaer.
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in the avent of a partiai taking, cestruction, or lous In value of the Property in which the fpir
markat vaiue of the Proparty immediately befora tha partisl taking, destruction, or loss in value it Jess
than the smount of tha suma securad iminadiataly befora the partial taking, destruction, or iuss invaluo,
unless Borrowsr and Lender otherwise 2gree in writing, the Miscallaneous Procoeds ahalfl be applied to
the sums securad by this Security Instriment whether or not the sums are then due.

¥ the Property is absndoned by Borrower, or if, after notice by Lander to Borrower that the
Opposing Party {as defined in the next sentance} offers to make an award Lo settis a claim for damages,
Borrowar fails 10 raspond to Lender within 30 days after the date the notice is given, Lender is
authorized to collect and apply the Misceflansaus Procaeds sither to restoration or repair of the Propurty
or 10 the sums securad by this Securlty | 1strument, whethier or not then dus. "Opposing Party™ moang
the third party that owes Borrowar Misi:elianeous Procesds or the party against whom Borrower has
a right of action in ragard to Miscallane)us Proceeds.

Borrower shall be in default il eny action or procesiling, whether clvil or criminal, is begun that,
in Lender's judgment, could result in forisiture of the Property or other material impairment of Lendear's
interest in the Property or rights under th]s Security Instrument. Borroveer can cure such a default and,
it acceleration has cccurred, reinstate @i provided in Section 19, by causing the action or procrading
to ba dismissed with a ruling that, in Lexdar's judgment, preciudes forfeiture of the Property or other
material impairment of Lender's intsrest in tha Property or rights under this Security Instrument. The
procesds of any award or claim for dameges that are atirifiutable 1o the impairment of Lendur’s inturest

in the Property are haraby sssipned and shall be paid to Lender,

All Miscelianeous Proceeds that are not applied to restoration or sepair of the Property shall bo
applied in the order provided for in Section 2,

12. Borrowsr Not Relessed: Forlxesrance By Lendder Not a Walver. This Security Instrurasnt
cannot be changed or modilied except ) otheswise provided herein or by agreemant in writing tinned
by Borrowar, or any Successor in Intere:t of Borrawer snd Lender, Extension of the time for payimant
or modification of amortization of the sums socured by this Security Instrument granted by Lensder to
Borrower 0Of #ny Successor in Intersst of Borrower shall rot operate to releass the liability of Borrtwver
or any Successor in Interest of Borrower. Lender shall not be required to comrmence procantings
against any Successor In Interest of Berrower or to refuse to extend time lor paymont or othuerwiso
modify amortization of the sums securer§ by thia Sexurity Instrument by reason of any demand made
by the originat Borrowiar or any Successors in Interest nf Borrowar. Any forbearance by Londer in
exercising any right or remedy including, without limitatior, Lender’s acceptance ol paymernits from third
persons, sntities or Successors in Interest af Borrower or In amounts less than the amount then due,
shall not be a3 waiver of or precluds the exarcise ol any right or remedy. No walver by Lendor ol any
right under this Sacurity instrument shal be effective unhisa in writing, Waiver by Lendar of any right
granted 10 Lendar under this Security Instrument or of any provision of this Security Instrument a5 (o
any transaction or occurrence shall not br desmad a walvir as to any future transattion or dccurFnnGce.

13, Jont and Several Liabifity; Co signers: Successors end Assigna Bound. Borrower covennnts
and sgrees that Borrower's cbligatlons end liability zhall t:e joint and several. However, any Borrower
who co-signs this Security Instrument bt does not executs the Note {a "co-signur”): (a) i5 co-signing
this Security Instrument only to mortgaje, grant and convey the co-signer’s intnrest in the Praparty
under the terms of this Security Instrument: (b) [s not personally obligated to pay the sums securid by
this Secusity Instrument; and {c) agrae3 that Lendar ond any other Borrower can agres to axtentd,
modify, forbear or make any accommod stions with regar: to the terms of this Security Instrumint or
the Note without the co-signer’s consert, _

Subject to the provisions of Sectinon 18, any Succissor in Interest of Borrowor who assiime
Borrower's obligations under this Securit/ tnstrument in writing, and is approved by Lender, shall shinn
all of Borrower'a rights and benefits undor this Security instrument. Borrower shall nat bo released
from Borrower's pbligations and llability under this Security Instrument unless Lender agreas to =uch
release in writing. The covenanta and nigreements of thes Security Instrument shall bind {except os
provided In Section 20} and benefit the juccesaors and &ssigns of Lendar.
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14, Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys’ fees, property inspection and valuation
fees. Borrower shali pay such other charges as Lender may desm reassonable for services rendered by
Lender and furnished at the request of Borrowaer, any Successor in Interest of Borrower or any agent
of Borrower. inregard to any other fees, the absence of express authority in this Security Instrumant
1o charpe a specific fea to Borrower shall no1 be construed as a prohibition on the charging of such fes.
Lender may not charge fees that are expressly prohibited by this Security Instrument or by Applicable
taw,

If the Loan is subject to a law which sets maximum loan charges, and that law is finally
interpreted so that the interest or other loan charges collected or 1o be collected in connection with the
Loan excead the permitted limits, then: (a) any such loan charge shall be reduced by the amount
necessary to reduce the charge to the permitted limit; and (b) any sums alresdy collected from Borrower
which exceeded parmitted limits wil! be refunded to Borrower, Lender may choose to makae this refund
by reducing the principat owed under the Note or by making a direct psyment to Borrower, It a refund
reduces principal, the reduction will be trested as b partial prepayment without any prepayment charge
iwhether or not a prepaymant charge is provided for under the Note). Borrower's acceptance of any
such refund made by direct payment to Borrower will constitute a waiver of eny right of action
Borrower might have arising out of such gvarcherge.

15. Nofices. All notices given by Borrower o7 Lender in connection with this Security Instrument
must be in writing. Any notice tn Borrawer in cannaction with this Security Instrument shall be deamed
to have been given 10 Berrower when mailed by first class mail or whan actuslly delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to &l
Borrowsrs unless Applicable Law expressly requires otherwise. The notice address shall be the
Proparty Address uniess Borrower has designated a substitute notice address by notice to Lender.
Borrower shall promptly notify Lender of Borrower's change of address. If Lender specifies a procedure
for reporting Borrower's change of address, then Borrower shall only report a change of address
threugh that specified procedure. There may be only ong designated notice eddress under this Security
Instrument at any one time. Any notice to Lendar shell be given by delivering it or mailing it by first
class mail to Lender's address stated herein unisss Lender has designated another eddress by notica
te Borrower. Any notice in connection with this Security Instrument shzll not be deemed to have been
given to Lender until actually received by Lender. if any notice raquired by this Security Instrument is
elso required under Applicable Law, the Appliceble Law requirement will satisfy the corresponding

raquirement under this Security Instrument.
16. Gonverning Law; Savessbility; Rules of Construction. This Security Instrument shall be

governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any reguirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly sllow the parties to agree by contract or
i1 might be silent, but such silerice shall not be construed as a prohibifion against agreement by
contract. In the event that any provision or cisuse of this Security Instrument or the Note conflicts with
Applicable Law, such conilict shall not affect other provisions of this Security Instrument or the Note
which can be given effect without the conflicting provision,

As used in this Security Instrument: {a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discration without any obligation

to tzke any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Sscurity

Instrument.

18. Transier of the Property or & Bansficial Interast in Borrower. As used In this Section 18,
*Interest in the Property” means any legal or bensficial intarest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales
contract Or escrow agreement, the intent of which is the transfer of title by Borrower at a future date

1o a purchaser.

HLVADA DacMegic BXNs 00 6421362
32841 103021 Page 11 of 16 www, docrragic. com

Description: Clark,NV Document-Year.Date.DocID 2003,1016.1641 Page: 12 of 28
Order: nv Comment: e : b .



0081600002

If all or any part of the Property or any Intersst In the Property is gold or wransforral (or il
Borrower is not & natural person and a baneficial insrest in Borrower is sold or transfarrad) without
Lender's prior written consent, Lender rnay renuirs immdiate paymant in full of all surns securasd by
this Security Instrument. However, ths optlon shall net be exercised by Lendur if such axeroisn i
prohibited by Applicabie Law.

If Londer sxercises this option, Landar shall give Borrowar notice of accaleration. Tha notice shill
provide a period of not less than 30 day) from the date he notice i given in eccordance with Soctian
15 within which Borrowsr must pay all tums secured by this Security Instrument. If Borrowar fails to
pay these sums pricr L0 the sxplration of this period, Lender may invoka any remadies parmitted by thiy
Sacurity Insirurnant without further not ce or demand ori Borrower,

19. Borrower's Right 1o Reinetaie After Acceleration, |t Borrower musls certsin conditions,
Borrower shall have the right to have sniorcement of this Security Instrument discontinued at any timu
prior to the satliest of: {a) fiva days befor» sale of the Property pursuant to any powaer of sale contiinad
in this Security Instrument; {b) such othsr period as Applicable Law might speclfy for the termininion
of Borrower's right 1o reinstate; or {c) ehlry of a judgment enlorcing this Security instrument. Those
conditions are that Borrower: (a} pays |ander all sums vwhich then would be dun under this Sacurity
instrument and the Note as |f no mcceleration had occurred: {b) cures any default of any othor
covenants or agresments: {C) pays sll axp.enses incurred in anfarcing this Securily Instrument, inchuding,
but not limitad to, reasonable attorneys' fees, property inspection and valuation fees, and other feps
incurred for the purposs of protecting Linder's interest in the Property and rights under this Security
Instrument: and {d) takes such action aa Lender may reascnably requirs to assure that Lender’s Interest
in the Property and rights under this Sesurity Instrument, and Borrower's obllgation te pay the -ums
secursd by this Securily Instrument, shel! continue unchanged. Lender may requira that Borrawar pay
such reinstatement sums and expanses in one or more of the following formas, as sefected by Lenden
(a) cash; (o) money order; {c) certifist! check, bank check, treasurer's check or gashior's chocek,
provided any such chack is drawn upon an instiiution whosa deposita are insutod by a federal anency,
instrumentality or entity; or {d) Electrcnic Funds Transfer. Upon reinstotement by Borrower, this
Security Instrument and obligations sacured hareby shall ramain fully affective as if no acaeleration had
ocourred. Howaever, this right to reinsta:e shall not apply in 1he case of acceleration under Section 18.

20. Sale of Noie: Change of Loar) Servicer: Hatice of Grievance. The Noto or a partial intnrost
in the Note [together with this Security Instrument) can ba sold one or more tirmes without prior notice
to Borrower. A sale might resuit in a chingein the entity (known as tha "Loan Servicer™) that collocta
Periodlc Payments dus under the Nots aad this Security Instrument and performs other mortgans Inan
sarvicing obligations under the Note, this Security Instrumant, and Applicable Law. There also might
he one of more changes of the Loan Se‘vicer unrelatad 1o a sala of the Note. [f there is a chanon of
the Loan Servicer, Barrowar will be given written notice of tha change which will stats tho nama and
address of the naw Loan Servicer, the address to which payments should be made and any uther
information RESPA raguires in connecticn with a notice of transfer of seevicing. If the Note is sold and
therasfier the Loan ia serviced by a Loan Servicer other than the purchaser of the Note, the morigago
joan aervicing obligations to Borrower will remain witl tha Loan Servicer or be transferred to o
succassor Loan Servicar and are not assumed by the Nota purchaser unless otherwiss provided by the
Note purchaser,

Naither Borrower nor Lander may cornmance, join, or be joined to any judicini action {aa either an
individusl litigant or the member of a ciins) that arises {rom the other parly's actions pursusnt 1o thig
Security Instrument or that sileges that the other party has breached any provision of, or any duty owead
by roason of, this Sacurity instrument, uniil such Borrownr or Lender hos notifiod the other party {with
such notice given in complance with 1he requirements of Soction 15) of such plleged braceh and
atforded the other party hereio a reasonabie period afisr the giving of such notica 1o 1ake corrective
action. | Applicable Law provides a timn pariod which must elapse before certain action can be tiaken,
that time pariod wiil be deemed to be remsonable for purposes of this paragraph. The notize of
sccelaration and opporiunity to cure gven fo Borrower pursuant 1o Saction 22 and the noticy of
acceleration given to Borrower puvsuaint 1o Section 18 shall be deemed to setisfy the notice and

apportunity to take corrective action privvisions of this Saction 20.
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21. Haszardous Substances. As used in this Section 21: {a) "Hazerdous Substances™ are those
substances dsfinad as toxic or hazardous substances, pollutants, or wastes by Environmental Lew and
the following substances: gasoline, kerosene, other flammable or toxic pstroleum products, toxic
pesticides and herbicides, volstile solvents, materials containing ashestos or forrmnaldehyde, and
radioactive materials; (b) "Environmental Law* means federal laws and Jaws of the jurisdiction where
the Property is located that relate to health, safety or environmental protection; {e¢) "Environmental
Cleanup” includss any fesponse action, remedial action, or removal action, a8 defined in Environmental
Law: and {d) an "Environmental Condition® means a condition that can cause, contribute to, or
otherwise trigger an Environmental Cleanup,

Borrower shall not cause or permit the presence, use, dispossl, storage, or release of any
Hazartdous Substances, or threaten to relsase any Hezardous Substances, on or in the Property.
Rorrower shall not do, nor allow anyone else to do, anything aifecting the Property {(g) that is in
violation ot any Environmental Law, (b} which creates an Environmental Conditicn, or (c) which, due
to the presence, use, of release of a Hazardous Substance, creates a condition that sdvearsely affects
the value of the Property. The preceding two sentences shall not apply to the presence, use, or storage
on the Property of small quantities of Hazardous Substances that are generally recognized to be
appropriate to normal residential uses and to maintenance of the Property {including, but not limited to,
hazardous substances in consumer products).

Borrower shall promptly pive Lender written notice of {8} any investigation, claim, demand, law suit
or other action by any governmental or regulatory agency or private party involving the Property and
any Hazardous Substance or Environmental Law of which Borrower has actual knowledgs, (b} any
Enviranmental Condition, including but not imited to, any spilling, lsaking, discharge. release or threat
of release of any Hazardous Substance, and [c) any condition caused by the presence, uss, or relense
of a Hazardous Substance which adversely affects the vaiue of the Propserty. If Borrower leans, or is
natified by any governmantal or regulatory authority, or any private party, that any removal or other
remediation of any Hazardous Substance affecting the Property is necessary, Borrower shail promptly
take all nscessary remedial actions in sccordance with Environmental Law. Nothing herein shall create
any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Horrower and Lender further covenant and agree as follows:

22 Accelerstion: Remedias. Lerider shali give notice to Borrower prior 1o scceleration following
Bosrowar's breach of any covenant or agrssment in this Security Instrument (but not prior 1o
sccelerstion under Section 1B unteas Appiicable Law provides atherwise), Tha notice shalt specify: {a)
the default! {b) the action required to cure the default; {c] a date, not less than 30 days frcm the date
the notice is givan to Borrower, by which the défsult must ba cured; and id} that fallure to cure the
default on or befors the date spacified in the notice.may result in scceleration of tha sums secured by
this Security lastrument and sale of tha Property. The niotice shall further inform Borrower of the right
10 reinstate atter mcceleration and the right to bring a court action fo sazert the non-existence of »
default or any other defense of Borrower to acceleration snd sale, If the default is not cured on or
before the date specifiad in the notice, Lender at fts option, and without further demand, may invoke
the powsr of sals, including the right 1o accelerate ful payment of the Nots, and any other remedies
permittad by Applicable Law. Lendez shali be entitied to collect all expsnses incurred in pursuing the
remedies provided in this Section 22, including, but nct kmnited 10, reasonsble attorneys’ fees and costs
of titls svidence. If Borzowsr or any Successor in Interest of Borrower filas (or has flled againsl
Borrowsr or sy Successor in Intsrest of Borrowsr) & bankruptcy petition under Title 171 or any
successor title of tha United States Code which provides for tha curing of prepetition defsult due on
tha Note, interest at a rate dstermined by the court shell be paid to Lender on post-patition asrears.

If Landar invokes the power of snle, Lender shall executs or cauze Frusies to executs written
hotice of the occurrence of an event of defsult and of Lender’'s election to cause the Property 10 be
zoid, and sha¥l cause such notice to be recorded In sach county in which sny part of the Proparty is
locatod. Lender sha!l mall coples of the notice az prescribed by Applicable Law to Borrowsr and to tha
other persons prescribed by Appilcable Law. Trustos shall give public notice of sale to the persons and

in the manner prescribsd by Applicable Law. After the tims required by Applicable Law, Trustes
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without demand on Borrowaer, shall sell the Property at public auction 1o the highest biddar at tho time
and place and under the terms designaixd In the notice of sala in onm or mors parce!s and in arvy ordar
Trustes determines. Trusise may pastpone asie of il or any pwcel of tho Property by npublic
snnouncement at the time and place of sny previcusly ncheduled eale. Lands: or it designrey may
purchass the Property ot any sele.

Trustea shall defiver to the purchas w Trustes's deeii conveying the Proparty without any covanant
or warranty, sxpressad or implied. The rectisls in: the Triistes's deed shall be prima fecie avidenca of
the truth of the statements made thersk), Trustee shall spply the proceeds of the asia in the following
order: (a) 1o ail sxpenses of the sale, in< luding, but nat Wnited to, ressonable Trustas's and attornays’
fees; (D) to sl suma secured Dy thie Security Instrument: and () any excess 10 the parson or parions
legaity entitled to it.

23. Rsconveysnce. Upon paymeni of all sums secured by this Security Instrument, Lendir shall
request Trustee 1o reconvey the Propety and shall surrendar this Securlty Inatrument and all noten
avidencing deb1 secured by this Securily Instrument to Trusteo. Trustes ahall niconvey tho Prapinrty
without watranty 1o the person or perscns lagally sntltled to it. Such person or persons shail pay nny
racordation costs. Lender or the Trustsa (whether or not the Trustae is affillated with Lender) may
tharga such persvn or parsons & fee for raconyeying the Proparty, but only if the fee is not Prohibired
by Appiicable Law,

24, Substitute Trustee. Lender 2! its option, may {rom tims to time remove Trustae ind iptsnint
o succassor trustes to any Trustes appolnted hermunder, Without conveyance ol tho Property, tha
succassor lrustea shall succesd 1o ofl the title, pawer and duties conlerred upon Trusteo herein ansd by
Applicable Law. Trustse may destroy the Nota aiid the Sacurlty Instrument thrae (J3) yers after
lssuance of a full reconveyance or refeese {unjess directiad in auch request to retain them),

2%, Assumpticn Fee. [f thers is 3n assumption ol this loan, Lender may chirgn an assuminon

fee of U.S, $ 2.430.00

BY SIGNING BELOW, Borrower accepts and agrees 1o tho tarms and covennnia contained in this
Sacurlty Instrument and in any Ridar axecuted by Borrower and racorded with it,

-

'/ / -
A I {..r"; // / \_ ” S
* P

MICHAEL T. BLLIOTT

Wﬂ;‘l‘-.pnll;;l FHHANTHE S
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DOB1&699502
(Space Betow This Line For Acknowledgment)
STATE OF NEVADA CALIFORHIN )
COUNTY OF SN Diego : ” _
This instrument was acknowledgad bafore me on [?:’51—"1 Cf } 200 3 by
ala
Mickhsreo T, B ooy
(narai{s} of personis)
T e - —— s
* [type of authordty, 8.0., officer, trustee, etc.}
of— —_ —

iname of party on behail of whom inetrument was sxecuted]

INOTARY STAMP)} -~ o
e I !

(Signaturs of notarial otfices)

Noraey Plhlie

" (Titks and rank)
May 27,7008
1

My commission expires:

Mapil Tax Statements To:

P.O. HX 24
Rariv Sxta Fe, Califomia 92067
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EXHIBIT A

"PARCEL I:

UNIT ONE HUNDRED EIGHTY-FIVE (185) AS AMEN DED PLAT OF REGENCY TOWERS,
AS THE SAME IS ESTABLISHED AND IDENTIFIED IN THE PLAN OF CONDOMINIUM
FILES PURSUANT TO THE PROVISIONS OF NRS 117.020 ON AFPRIL 12, 1972 IN BOOK 14
OF PLATS, PAGE 37, AS CLARIFIED BY AFFIDAVITS RECORDED SEPTEMBER 5, 1972,
DOCUMENT NO. 285994, AND AS AMENDED ON AUGUST 10, 1973 IN BOOK 16 OF PLATS.
PAGE 27, 1§ THE OFFICIAL RECORDS OF CLARK COUNTY, NEVADA (*PLAN"), AND
AMENDED HERETO,

PARCEL 2;
AN UNDIV'IDED'.Sﬂ‘% INTEREST IN THE COMMON AREAS INCLUBED IN THF. PLAN.

PARCEL 3:

AN UNDIVIDED 549% INTEREST IN THE ESTATE FOR YEARS CREATED BY THAT
CERTAIN LEASE DATED JANUARY I, 1971 BETWEEN CHAININ NEVADA PROPERTIES,
INC., AS LANDLORD AND REGENCY HOLDING CORP. AS TENANT, RECORDED ON
JANUARY 7, 1971 AS INSTRUMENT NO. 72485, BOOK NO, 91, IN OFFICIAL RECORDS OF

CLARK CTOUNTY NEVADA.
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CONDOMINIUM RIDER
Loan Number: 0081695902

THIS CONDOMINIUM RIDER is made this _2nd _ day of _OCTOBER, 2003 ;
and is incorporated into and shall be deemed to amend and supplament ths Mortgege, Daad of Trust,
or Security Deed (the “Security Instrument”™) of tho same date given by thea undersigned (the
“Borrower”™) to secure Borrower's Noteto Washington Mutual Bank, FA
(the “Lender”) of the same date and covering tha Property describad in the Security Instrumsnt and
located at:

3711 BEL AIR DRIVE UNIT #24-G, lLas Vegas, Nevada 89103 '
[Property Address)

The Property includes a unit in, together with an undivided interest in the common elemants of, »
condominium project known as: REGENCY TOWERS :
{tha “Condominium Project™}.

It the owners association or other entity which scts for tha Condominium Projeot {tha "Ownsrs
Association”™) holds titla to property for the benafit or use of its members or shareholdars, ths Property
also includes Borrowar's interest in the Qwners Association and the uses, proceeds mnd benefits of

Borrower's interast.

CONDOMINIUM COVENANTS. In addition to the covenants and sgreements made in the Security
instrument, Borrowsr and Lender further covenant and agres as follows!

A. Condominkim Obligations, Borrower shall perform ol of Borrower’s obligaticns under the
Condominium Project’s Constituent Documents. The “Constituant Documents” are the; (i) Declaraticn
or any cther document which creates the Condominium Project; (i) by-laws; (i) code of regulations;
anct (iv) other squivalent documents. Borrower shail promptly pay, when due, ol dues and assessmanis

imposed pursusnt to the Constituent Documents,
B. Property Insursnice. So long as the Owners Ansociation maintains, with a generally acceptsd

insurance carrier, a "master” or “blanket” policy on the Condominium Project which ls sutisiactory to
Lender and which provides insurance coverags in the amounts (including deductibie levals), for the
periods, and against loss by fire, hazards included within the term “axtanded coverage.” and any other
hazards, including, but not limited to, earthquakes and floods, from which the Lander requires
insurance, then:
{i) Lender waives the provision in Section 3 for the Pericdic Payment to Lender of the yeesrly
premium instaliments for property insurance on the Property; and
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(i) Borrowsr's obligation un fer Secticn 5 1o insintain property Insurance covorage an the:
Property Ia ceemad satistied to the sxtent thm the required coverage ia provided by the
Owriera Associstion pollcy.

What Lender requires s a condition of this waiver can change durlng the term af tho loan,

Borrower shal! give Lender promg t notice of any lipse in required property insurancs covorage
provided by the master or blanket polic /. -

in the avent of 8 distribution of property insuisiice procoeds in lisu of rastoration or rapair
following « loss to the Property, whathdr to the unit or tc commaon sisfents, any proceadn payiable to
Borrower #fe hereby mssigned and shell be pald to Landir for spplication o the sums secured by tho
Security instrument, whether or not then due, with the rixcess, If any, peid to Borrowar,

C.  Public Lisbility ineurance. Bcrrower sheil take such actiona as may be reasonable to insure
that the Owners Associstion malntaina s public Kshllity insurance policy aceaptabla in farm, ntnoun,
and axtent of coverage to Lander.

D. Condermaetion, The proceeds of any award or claim for damages, direct or conaseguantial,
paysble tc Borrower In connection with any condemnasilon or othsr taxing of all or any part of the
Proparty, whether of the unit or of the common sliments, of for any conveypnte in iy of
condemnation, are hereby sssigned ant] shalf be peid 1o Lender. Such procesds shelt bo appllial by
Lender t¢ the suma secured by the Sechrity Instrumant e provided in Sectlon 11.

E. Lender's Prior Consent. Borriiwer shail not, sxcept after notice to Lender and with Lendur’a
prior writtsn consent, sither partition or subdivide the Property or consant to:

(il the ahsndonment or termination of the Condominlum Project, excapt for abondenment
of termination required by lsw’ in the case of substantial destruction by fira or other ciiunhty
ot in the case of a taking by :ondemnation or eminent domaln;

(il sny amendment to any provision of the Constituent Documenta if the provision is for tho
mipreas benfit of Lender; :

(i) terrination of profossior sl mensgement and assumptlon ol self-management ol tho

Owners Association; or
{iv) any action which would have the slfect of rendering the public liability inourance

coverage maintsined by the (iwners Associatinn unacceptable to Lendor.

.  Remaedies. |f Borrowaer doss cot pay condominium dues and sssessmants whan dun, than
Lendst may pay them. Any smounts disbursed by Linder under this paragraph F shall become
additionsl debt of Borrowsr secursd by t 1a Security Inatrument. Unless Borrower and Lender anrea to
other terrs of payment, these amounts shali bear intersnt from the date of disbursement at the: Moto
rate snd shall be paysble, with interest, upon notice from Lendar to Borrowaer raduesting paymunt.
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_ BY SIGNING BELOW, Borrower sccepts and agrees to the terms and provisions contained in this
Condominium Rider,

/ CHAEL T. ELLIOTT
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ADJUSTABLE RATE RIDER
(12-MTA Index - Payment and Rate Caps)

L.oan Numbex: 0081693902

THIS ADJUSTABLE RATE RIDER is made this _2nd day of OCTOBER, 2003 .
and is incorparated into and shall bs deemed to amend and supplement the Mortgsage, Deod of Trust,
or Sscurity Deed (the “Security Instrument”) of the same date given by the undersigned {tha
“"Borrower”) to secure Borrower's Adjustabla Rate Note {the "Note") to Rashington Mutual
Bank, FA {the "Lander”) of the same date and covering tha property
described in the Security instrument and located at: '

3111 _BEL AIR DRIVE UNIT #24-G, Las Vegas, Nevada BS510%
{Property Address)

THIS RIDER CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST
RATE AND MY MONTHLY PAYMENT. MY MONTHLY PAYMENT INCREASES WilLL
HAVE LIMITS WHICH COULD RESULT IN THE PRINCIPAL AMOUNT { MUST REPAY
BEING LARGER THAN THE AMOUNT | ORIGINALLY BORROWED, BUT NOT MOAE
THAN 125% OF THE ORIGINALAMOUNT (OR$ _393,750.C0 " ). MY
INTEREST RATE CAN NEVER EXCEED THE LIMIT STATED IN THE NOTE AND RIDER.
A BALLOON PAYMENT MAY BE DUE AT MATURITY,

ADDITIONAL COVENANTS. In addition to the covenants and agraements made in the Security
‘Instrument, Borrower and Lender further covenant and agres as follows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
Interest will be charged on unpeid Principal untit the full amount of Principal has been paid. Up
unth the first day of tha calendar month that immediately precedes tha firat payment due date sat forth
in Secticn 3 of this Note, ! will pay interest at a yearly rate of 5.625 %, Thareaftar until the
first Change Date {as defined in Section 4 of thia Norte} ) will pay interest at a yearly rate of
5.625 %. Theinterest rate | will pay will thersatter change in sccordance with Section 4 of the

Note.
Section 4 of the Note provides for changes in the interest rate snd monthly payment aa follows:
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4. INTEREST RATE AND MONTHLY FAYMENT CHAMIGES

(A] Change Datee

The interest rats | will pay may chinge on the 18t  day of NOVEMBER, 2006 ,
and on that day svery month theresfter. Each such day is calisd s "Change Data™. |

(B} The index

On each Chenge Date, my interest rate will ba basad cn an index. The "Indax” is the Twalve-
Month Average, detsrmined »s sel fortt beiow, of the aninusi yieids on actively iraded Unitod Giates
Treasury Securities adjusted to m constint maturity of one year as published by tha Faderal Rrnnrys
Bosrd In 1he Federal Meserve Statistical Felsase entitled "Sislected intereat Rates (#1.15)" (ihe "Monthly
Yields"). The Twelve-Month Aversge is Jeterminad by ad«ing 10gether the Monthiy Yields for the most
recantly svsilabls twelve menths and dividing by 12,

The moat recent index figure availibie as of the davy 15 days before each Change Data ia called
the "Current index”.

if the Index is no longer available, 1he Note Holder will chocose a new index which is based upon
comparable information. The Note Holdsr will give me notice of this chrice.

(C} intersat Aats Change _

Bators each Change Dmts, the hote Holder will caiculste my new interest rato by adiding

THREE AND 100/1000 parcentsga points 3 .100 %
("Margin) 1o Currant Indax. The Nots }Holder will then round the result of this addition to the nearost

one thousandth of one percentage point {0.001%). Subjict 1o tha limits stated in Saction 4(D) below,
this rounded smount will be my new intsrest rate until the next Change Dats. In the avent a now index

i selected, pursuant to parsgraph 4{B), 1 new Margin wili be determinad, Tha now Mergin will hn the
Jitfersnce betwsen the aversge of the oid Index for the riost recent thres year period which entls on
the last date tha Index was avsilsble plus the Margin on the last date the ofd Inthiix was availobl:: and
the sverage of the raw Index for the mc st recent three ysar poriod which snds on that date [or if not
availsbie for such three yser period, for iuch 'me s it is aveilable). The diffarence wiit bo round . to
the next higher 1/8 of 1%.

{D} interest Ante Limit

My intersst rate wilt never be greeter then 12 .450 5%{"Cap”}, axcept that following any
saie of transfer of the propecty which secures repayment ¢! this Note after the first Interest rata Ching2
Dato, the maxiznum [nterset rate will be :he higher of the Cap or 5 percentage pointa greater than tho
nterest rate in sffect st the time of such: sale or transfer.

(£} Payment Change Datee

EHective svery yesr commancing DICEMBER 1, 2006 , and on the: same
date ssch twelfth month thereafter ("Pwment Changs Dmte”), the Nate Holder will determinn the
amount of the monthly paymant that weuld be sufficiant 1o repay the projected Principal balangr: | om
axpected o owe as of the Payment Chanje Dste in full on the maturlty date at tha interuat 1ate in effeey

32943 (10010 Dochlegle €13:10500 it -it1 1152
Toge ol & www, e monie. cort

Description: Clark,NV Document-Year.Date.DoclD 2003.1016.1641 Page: 22 of 28
Order: nv Comment: —_— - e - -




0081€599902

45 days prior 10 tha Payment Change Date in substantially squal payments, The rastit of this celcutation
is the new amount of my monthly payment, subject to Section 4(F) beiow, and | will make paymants
In the new amourt until the next Payment Change Data unless my payments are changed earlier under
Section 4{H) of the Note.

{F) Meoenthly Peyment Limitations '

Unless Section 4({H} and 4{1} below apply, the amcunt of my new monthly payment, beginning with
a Payment Change Date, will ba limited to 7 1/2% more or less than the amount | have been paying.
This payment cap applies only te the Principsl Payment snd doss not apply to any escrow psymsnts

Lender may require under the Security instrument.
{8} Changes kn My Unpald Principal Dus to Negative Amortization of Accelersted Amortization

© Since my paymant amount chenges less frequently than the intersst rata and since the monthly

payment is subject to the payment iimitations describsd in Sectior 4{F), my monthly payment could be
less or greater than the amount of the interest portion of the monthly payment that woulld be sufficlent
to repay the unpaid Principal | owe at the monthly payment date in full on the maturity date in
substantially squa! payments. For aach month that the monthly paymant is Jess than the intorest
portion, the Note Holder will subtract the manthly peyment from the amount of the inlerest portion snd
will add tha differenca to my unpaid Principal, and interest will accrue on the amount of this difference
at the current interest rate. For each month that the menthly payment is grester than the interast
portion, the Note Holder will mpply the excess towsrds 8 Principal reduction of the Nots,

(H) Limit on My Unpald Principal; Incveased Monthly Payment

My unpaid Principal can never exceed & maximum amount equai 1o 125% of the principal
amount originally borrowed. In the event my unpaid Principst would otherwise exceod that 125%
limitation, | will begin paying & new monthly payment urtil the next Payment Change Date
notwithstanding the 7 1/2% annual payment increase limitation. The new manthly payment wili be an
amount which would be sufficient to repay my then unpald principsl in full on tha maturity date at my
interast rate in effect the month prior to the paymsnt dus dats in substantizlly equal paymants,

1) Required Full Monthly Payment

On the FIFTH annlversary of the due date of the first monthly payment, and on that sams
day every FIFTH vear thereafter, the monthiy payment will be adjusted without regard to the
-payment cap limitation in Section 4{F}.

{5} Notice of Changss

The Note.Holder will deliver or mail tc me a notice of any changes in the amount of my monthly
psyment bafore the eftectiva date of any change. Tha notice wili include information required by law
to be given me and alse the title and telephons number of a perason who will answer any questions |

. may have regarding tha notice.
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{X] Fallurs to Make Adustments

) 1or any resson Note Hoider fails 12 make mn adjustment (o the intsrest rate O payment amotnt
s dascribed in this Nots, regardises of sny notice requirement, | agres that Note Holder may, ujpon
fiscovery of such failure, then make the adjustment s if thay had bean rapde on tima. | aiso agren not
10 hoid Note Hoider responsible for any iamages to me which may result from Note Holder's foilure to
maka the adjustment end to let the Noti Holder, st its option, apply any excess maonies which | rmay

have paid 1o partial prepayment of unpek! "Principai.”

8. TRANSFER OF THE PROPERTY OR A BENEFICIAL HTEREST |N BORROWER
Saction 18 of the Security Instrum nt s amended 1) resd as follows:

Transter of the Property or & 3eneficisl Interesr in Borrower. As useil in this Sectinn T8,
*Intarest in the Property” mesns any jegel or bennficial Interest in the Property, including, but
not limited to, those beneficis interests transfeired in a bend for deed, contract for huad,
installment seles contract or est row ageoement, the intant of which Is the transfer of titin by
Borrower 8t & futlure dete 1o a purchaser, it all or sny part of the Property or any internet in the
Property is scld or transterred (cr it 2 beneficial interaat in Borrower Is 50l or transferrod and
Bocrowsr 13 not @ petursl persor ) without Lender's prior written consent, Lender may require
immedinte payment in full of sl sume securad by this Security Insttument. Howevzr, this
option ahall not be exsrcissd by | snder if exercise is prohibitsd by Applicabla Law. Lender alse
shall not exercise this option if: (a) Borrowsr causes to ba submitted to Lender informanion
required by Lender to evaiuate the intended transiares as if a naw loan were belng mado 10 the
rransieres; {b) Lender raasonably’ determines that Lender's sacurity will not be impaired by the
loan assumption and that the ritk of a braach of any covenant or agresmant in this Sacurity
Agrsement or other obiigations ‘slated to the Nots or other loan documant i» acceptahln to
Lander, {c) Assuming party executes Assumption Agreernent acceptable to Lendor at it siola
cholce snd discration, which Agr serent may include an increass to Cap as set forth belew and
(d} payment of Assumption Fee if requested by Lander.

To the axtent permitisd by Apnlicable Law, Lender may charge a reascnable foe 25 a
condition to Lender's consent 1o the loan assumgtion, and Lendar may increase the moximum
intarast rate limit to the higher o the Cap or 5 pstcentage pointy greater than the hterest 1o
in effact a1 the time of the transfer. Lender may also require the transferee to sign an
sesumpticn agreement that is aciieptable to Lender and that obligates the transferse 1o kanp olf
the promises and agresments mie in the Note and in this Security Instrument. Borrower will
conlinua to be obligated under the Note and this Sicurity Instrument uniess Lender ha3 gnlarad
into @ written aestmpilon agreernent with transferee and formally reloases Borrower.
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if Lendar exercises this option, Lander shali give Borrower notice of accelsration. The notice
shall provide a period af not less than 30 days from the data tha notice is given in accordance
with Section 15 within which Borrowar must pay ail sums secured by this Security [nstrument.
If Borrower fails to pay these sums prior to the expiration of this peviod, Lender may invoke any
remedies permitted by this Securlly Instrument without further notice or demand on Borrowar,

BY SIGNING BELOW, Borrower accepts snd agress to tho torms and covenants contained in this
AdJustable Rate Rider. Borrower apreas 10 execute any dpcument necassary to reform this Agresment
to accurately rafisct the terms ot the Agresmemnt between Borrower and Baneficiary or 1f the original

Note, Trust Deed or other documant is lost, mutilated or deztroyed.

4
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1-4 FAMILY RIDER
Assiphment of Rents

Loan Number: 0081695502

THIS 1-4 FAMILY RIDER is made this 2nd _ day of OCTOBER, 2003 ,and is
incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or
.Security Deed {the "Security Instrurnent®} of the sama date given by the undersigned {tha “Borrowar™)
to secure Borrowsr's Note to Waphington Mutual Bank, FA
{tha “Lender™} of ths same date and covering the Froperty describad in 1the Security Instrument and
locates at:

3111 BEL AIR DRIVE UNIT 3#24-G, Las Vegas, Newvada B%109
iProperty Address]

1-4 FAMILY COVENANTS. In addition to the covenants and agreements made In the Security
Instrument, Borrower and Lender further covanant and agres as follows:

A. ADDITIONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. In addition to the
Property described in the Security Instrument, tha following items now and hersafter sttached to the

 Property 1o the axtent they are fixturas added to tha Property description, and shall slso constitute the
Property covered by the Security Instrument: building materials, appliances and goods of svery nature
whalsoaver now or hereafter locsted in, on, or used, or intended to be used in connection with the
Property, including, but not limited to, those for the purposes of supplying or distributing heating,
cooling, alectricity, gus, water, air and light, fire nrevantion and extinguishing apparatus, security and
sccess control appssatus, plumbing, bath tubs, water hepters, water closats, ninks, ranges, slaves,
refrigerators, dishwashers, disposals, washave, dryers, awnings, atorm windows, storm doors, screans,
blinds, shades, curtains and custain rods, sttached mirrors, cabinats, pansiling and sttached ficor
covsiings, 2l of which, including replacements and adcitions therelo, shall be deemed to be and remain
a part of the Property covered by tha Security Instrumant. Ali of the foregoing together with the
Property described in the Security Instrumsnt {of the Jeasshald estats if the Security Instrument is on
» laasshold) are refesred 1o in this 1-4 Family Rider and the Security Instrument as the "Property,”

B. USE OF PROPERTY: COMPLIANCE WITH LAW. Borrower shall not sesk, agree to or meka
a change in the use of the Froperty of its zoning classifications, unless Lender has agreed in writing to
the changs. Borrower shall comply with all laws, ordinsnces, regulations and raquirements of any
governmental body applicable to the Property.

C. SUBORDINATE LIENS, Except s permitted by federal law, Borrower shall not allow sy lisn
inferior to the Security Instrument to be parfacted against the Property without Lender's prior written
permission.

D. RENT LOSS INSURANCE, Borrower shall maintain insurance agsinst rent loss in addition to
the other hazards for which insurance is required by Section B.
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E. "BORROWER'S RIGHT TO REINSTATE" DELETED. Section 19is deiated.

F. BORROWER'S OCCUPANCY. Unless Lender and Borrower olhérwise agree in writing, the
Section 6 concerning Borrower's occupancy of the Property is delsted.

G. ASSIGNMENT OF LEASES. Upon Lender's request after default, Bosrower shall assigh to
Lender all teases of the Property and sll security deposits made in connection with leases of the
Property. Upon the assignment, Lender shall have the right to modify, extand or terminate the existing
lenses and to executa new leases, in Lender's sole discretion. As used in this Paragraph G, the word
"lease” shall mean "sublease” if the Sacurity Instrument is on a leasehold,

H. ASSIGNMENT OF RENTS: APPOINTMENT OF RECE!VER; LENDERIN POSSESSION. Borrpwaer
absolutely and unconditionally assigns and transfers to Lender all the rents and revenues {"Rents") of
the Property, regardless of to whom the Rents of the Property are payable. Borrower authorizes Lender
or Lender’s agents ta collect the Rents, and agrees that each tenant of the Property shall pay the Rents
to Lender or Lender's agents. Howaver, Borrower shall receive the Rents unti! {1} Lender has given
Borrower notice of default pursuant 1o Section 22 of the Security Instrument and (i)} Lender has given
notice to the tenant{s} that the Rents are 1o be paid to Lender or Lender's agent, This mssignment of
Rents constitutes an absalute assignment and not an assigpment for additional sacurity only.

It Lender gives notice of default 1o Borrower: (i) all Rents recsived by Borrower shall be held by
Borrower as trustes far tha benefit of Lender only, to be applied to the sums secured by the Security
Instrument: (i} Lender shall be entitled to collect and receive all of the Hents of the Property; {iii)
Borrower agreps that each tenant of the Property shali pay all Renty due and unpald 1o Lender or
Lender's agents upon Lender's written demand to the tenant; [iv) unless applicable law provides
otherwiss. all Bents collected by Lender or Lander's agents shall ba applied first to the costs of takinp
control of ang managing the Property and collecting the Rents, including, but not jimited to, attorney's
fess, receiver's fees, premiums on receiver's bonds, repair and maintenance costs, Insuranca premiums,
raxes, assassments and other charges on the Property, and then to the sums secured by the Security
Instrument; {v) Lender, Lender's agents or any judicielly appointed receiver shall be liable to account
for only those Aents actually received; and {vi} Lender shall be entitled tc have a receiver appointed to
take possession of and manage the Property and collect the Rents and profits derived from the Property
without any showing as to the inadeguacy of the Property as SBCUrity, .

If the rents of the Property are not sufilcient to cover the costs of taking control of and managing
the Property and of collscting the Rents any funds expended by Lender for such purpusas shall becomne
indebtednass of Borrower to Lendar secured by the Security Instrument pursuant to Section 2.

Borrower represents and warrants that Borrowear has not exscuted eny prior assignment of the
Rants and has not performed, and will not parform, any act that would prevent Lender from exercising
its rights under this paragraph.,

Lender, or Lender's agents or a judicially appointed receiver, shall not be required to enter upon,
take control of or maintain the Property before or after giving notice of default to Borrower. However,
Lender, or Lender's agents or a judicially appointed receiver, may do 30 al any time when a default
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pccurs. Any application of Rents shali not cure of waive any default or invaiidste sny other right or
remedy of Lender. This aasignment of Rants of the Property shall terminate when a¥] the sums secured

by the Secusrity Instrument are paid in full.
. CROSS-DEFAULT PROVISION. Borrower's defsult or braach under any nota or agresment

in which Lender has an interest shall bs a breach undar the Security Instrument and Lender may Invoke
any of the remedies permitted by the Security Instrument.

BY SIGNING BELOW, Borrower sccepts snd agrees to the terms and provisions contained in this
1-4 Family Rider, L

{ /MI L T. ELLIQTI‘

A
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LOAN # 3300690454
DEED OF TRUST |

DEFINITIONS
Words vsed it muttiple sections of this document are defined below and other words are defined in
Sections 3. 11, 13, 18, 20 and 2), Curtain rules regarding the usage of words used in this documen:

are also provided in Section 16.
(A) “Security Instrument” means this document, whick isdated  OCTOBER 06, 2004 .

together with all Riders 1o this document,
{B)"Borrower™is M CHAEL T. ELLI1OTT, AN UNMARRIED PERSON

Borrower is the trustor under this Security Instrument.

NEVADA - Single Family © Faanie Mae/Freddie Mac UNTFORM INSTRUMENT
Form 3029 1101

ER-6INV) (0307)
HIALIS
VAP Mortgage Solutinns (3001521723]

CURY IN05. 24 1593 A Q000535454
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{C)"Lender™ s BANK OF AMERICA, N.A.

lenderisa MNATIONAL BANKING ASSDCIATION
arganized and existing under the lawsof THE UNITED STATES GF AMERICA .
tendersaddress is 801 GEORGE WASHINGTON, WICHITA, KS 6/2113%01

T.ender is the beneficiary wnder this Seewrity [nstrumen:.
{D} "Trustee™ is PRLAR, INC

{E) "Note" means the promissory note signed by Dorrower and dated OCTOBER 06, 2004
"T'he Note states that Birrower owes Lender  THREE HUNDRED TWENTY TWO THOUSAND ONE

HUNCRED AND CD/100 Dallars
(LS. 8 322.100.C0 ) plus inerest, Borrower has promised to pay this debt in regular

Periodiv Payments and 1o pay the debt in {ull not iater than NOVEMBER 01, 2034 \
{F) "Property" means the property that is destribed below under the heading "Transfer of Rights
ir the Property.”

{(3) "Loan™ mecans the debt eviderced by the Note, plus interest, any prepaymesnt charges and late
charges due under the Note, and atl sums due under this Security Instrument, plus interest,

{H) "Riders” means 2t Riders to this Sscurity Instrument that sre csecuted by Borrower, The
Iollowing Riders are 10 be ercvuted by Borrower (chesk box as applizablel.

X ' Adjustable Rate Rider X Cordominium Rider = Second Home Rider
r_* Bailoon Rider ' Planned Uait Development Rider e'f 1-4 Farmity Rider
™ VA Rider —_j Biweekly Payment Rider ﬁ()ther!s) fspecify)

(1} “Applicable Law™ means ail conrotling appticable federal, state and local statutes, regulations,

ordinances and administrative rules and orders {that have the effect of law) as well as all applicable
final, nun appeaiable judicia) opinions,
(3) "Community Association Dues, Fees, and Assessments™ means oll dues, fees, assessments
and other chacges that are imposed on Borenwer or the Propenty by a condominium association,
homeowners association or similer organization,
{K] "Electronic Funds Transfer™ means any transfer of funds, other than a transaction originated
by check, draft, or similar paper inatrument, which is initiated through an electronic terminal,
telephonic instrument, compurer, or magnetic tape so as 1o order, instruct, or awthorize o financial
inst tution to debit ar ceedit an account. Such term includes, hut is not limited tn, point-of-sale
transfers, autumated teller machine transactions, transfers inittaisd hy telephone, wire transfers, and
antomated clearinghouse teansfers
(L) "Fxerow ltemns® means those items that are deseribed 1o Section 3.
{M) "Miscellaneous Proceeds™ means any compensation, setslemen, award of damages, or
roceeds paid by any third parly (other than insurance proceeds paid under the coverages described
in Seetion 5 for: (i) damage to, or destruction of, the Property; (ii) condemnation or other taking of
all or any part ol the Property; {iil) conveyance in licu of condemnation; or {iv} misrcpresentatians
of, or omissions as to, the valve andhyr condition of the Propesty.
(\) "Mortgage Insursnce” means insurance prowcting [ender against the nonpayment of, or
deTault va, the Loan.
(O) "Periadic Payment” muans the regular)y scheduled amount due for (i) principal and interes)
undar the Note, plus (ii) any amaunts under Section 3 of this Security Instrument.
(P) “RESPA™ menrs the Resl Estate Scitlement Procedures Act [};2 1.8.C. Scerion 2601 &1 sey.)
and its implementing regulation, Regulation X (24 C.IF.R. Part 3500}, as they might be amended
from iime to time, or any additionul or successor legislation or regulation that governs the same
subievt matter. As used in this Security Instrument, "RESPAT refers to all requirements and
restrictions that are imposed in regard w2 "federally related mortgage loan™ even if the Loan doey
notqualify as a “federally related mortgage lvan” under RESPA,

Inivials: .
&N -6(NV) (0307) Page 2 of 15 Form 3029 UB

Cvy F0M05/0: 153 AU J30I6504%4

Station 1d :ERMA

Page 2 of 29 Printed on 11/8/2010 9:34:53 AM

Document: DOT 2004.1020.1569



Branch :L.PS,User :1.V35 Comment: : Station Id :ERMA

{Q} "Successor in Interest of Burrower™ means any party that has taken title to the Property,
whether or not that party has assumed Borrower's obligations under the Note andfor this Security
{nstrument

TRANSFER QF RIGHTS IN THE PROPERTY

This Security Instrumen: secures 0 lender: {i) the repayment of the loan, and all renewals,
sxtensions and muodifications of the Note; and {i3) the performance of Borrower's covenants and
spreements under this Security Instrumen: and the Note. For this purpose, Borrower irrevocably
grants and conveys to Trustee, in trust, with power of sule, the following described property located
in the COUNTY of CLARK :

"Type of Recording Jurisdiction] {Name of Recording Jurisdiction:

"LEGAL DESCRIPTICN ATTACHED HEREIQ AND MADE A PART HEREQF."
SLE ATTACHED eI RT Ty

Parcel 112 Number: er13910105 which currently has the address of
3111 BEL A(R DR UNIT 24G [S:rcet!
LAS VEGAS ity ], Neveda B3°09 [Zip Codel

("Pruperty Address”™). LAS VEGAS AREA

TOGETHER WITH all the improvements now or herealter srected on the property, and ali
easements, appurtenances, and fixtuses now or hereafier a patt of the property. All replacements and
additions shal: alsv be covered hy this Scourity Insteument. Al of the forcgoing is referred toin this
Security lnstrumest as the "Property ™

BORROWER COVENANTS that Borrower is lawlully seised of the estate hereby conveyed
and has the right to grant and convey the Property and thas the Property is unencumbered, except for
enct.mbrances of record. Borrower warrants and will defend generally the title w the Property
against ali claims and demands, subiect 1o any encumbrances of record,

THIS SECURITY INSTRUMENT comhines uniform covenants for national use and
nonuniform covenants with himited variations hy jurisdiction to constitute a uniform security
mstrument covering real praperty.

CNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

[. Pavment of Principal, Inferest, Escrow Hems, Prepayment Charges, and Late
Charges. Horrawer shall pay when Jdue the principal of, and interest on, the debt evidenced hy the
Note and any prepayment charges and late charges due under the Note, Borrower shall also pay
funds Tor Excrow Items pursuant ‘o Section 3. Peyments due under the Now and this Scourity
Instrument shull be made in LS, currency. However, iF any check or other instrument received by
[.ender as pas ment nader the Note or this Security Instrument is returned to Lender vnpaid, Lender
may reyuice that any or al] sibseyuent payments due under the Note and this Security Instrument be
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made in ome or more of the following forms, as selected by Lender: {a) cash; (b) money order: {c}
certified check, bank check, treasurer's check or cashier’s check, provided any such check is drawn
vpon an 1nstitution whose depasits are insured by a federal agency, instrumentality, or entity; or (d}
FElectronic Funds Transfer,

Payments are deemed received by Lerder when received at the location designated in the Note
or at such uther location as may be designated by L.onder in accordance with the notice provisions in
Section 15. | .ender rmay return any paymetit or partial payment i{ the payment or pariial payments
are insufficient to bring the Loan current. Lender may accept any payment or partial payment
insufticient 1o bring the Loan ¢urrent, without waiver of any nghts hereunder or prejudice to its
rights to refuse such payment vr partial puyments in the fonire, but Lender is not abligated 1o apply
such payments at the tisne such payments are accepted. If each Periodic Payment is applied av of its
scheduled due date, then Lender need not pay interest on vnapplied funds, bender may hold suwch
unapplied funds unti) Borrower maxes payment 1o bring the Loan cucreat. If Borrower does rot do
so within a reasonable period of time, [ender shall cither apply such funds or returs them to
Borcower. If aot applied earlisr, such funds will be applied 1o the outstanding principal balance
under the Now wmmediately rrior to forectosure. No offser or clam which Horrower might have
now oF in the future against Lender shall relieve Borrower Trom meking payments due under the
Note und this Security Instrument or performing the covenants and agreements sccured by this
Security Instrument,

2. Application of Payments vr Proceeds. Except as otherwise described in this Section 2, all
payments accepteé and applied by Lender shall be applied in the following order of priority: (a}
irterest diie under the Note; (b) principal due under the Note: {c) amounts due under Section 3.
Such payments shall he applied to each Periodic Payment in the order in which it became due, Any
remaining amaunts shall be applied first to lale charges, sscond to any other smounts due uader this
Security Instrument, and then to reduce the principat halance of the Note. '

If Lender receives a paymen: from Borrawer for a delirguent Periodic Payment which includes
a sufficient amount to pay any [ate charge due, the payment may be applied to the deiinquent
payment asd the late charge. I more than one Periodic Payment is outstanding, [ender may apply
any payment received from Borrower 1o the repayment of the Periodic Payments if, and to the
crient that, each payment can b paid in full, To the exten® thet any eacess cxists after the payment is
applicd to the ful] psyment of ane ur more Periadic ayments, such excess may be applied to any
late charges due, Vuluntary prepayments shall be applied first 1o any prepayment charges and then
as deseribed in the Note,

Any application of payments, insurance provesds, or Miscellaneous Proceeds to principal due
under thz Note shall not estend or postpone the due date, or change the amount, of the Peniedic
Payments.

3. Funds [or kscrow IHems, Horrower shall pay 1o l.ender on the day Periodic Payments are
due under the Note, until the Note is paid in Tull, a sum (1he "Tunds®) to provide for paymenst of
amounts due Tor: {2) taxes and assessments and mher tems which can auain priority over this
Security Instrument as a lien or encumbrance on the Property; (b} leasehald payments or ground
rents on the Property, if any; {¢} premiums for any and &l insurance required by Lender under
Section 5; and {d} Mortgage Insurance premiums, if any, ar any sums paysble by Horrower to
Lender in lieu of the payment of Mortgape Insurance premiums in accordance with the provisions of
Section 10. These items are called "Escrow Items.” At origination or at any time during the teem of
the L.oan, Lender may require that Community Association Dues, Fues, and Assessmoents, if any, be
escrowed by Borrower, and such ducs, fees and assessments shall be an Escrow Item. Borrower shall
promptly farnish to Lender all petices of amounts to be paid under this Section. Borrower shall pay
[ #nder the Funds for Fecrow [tems unless [ender waives Borrower's obligation to pay 1he IPunds
for any or sl Escrow liems. Lender may waive Borrower's obligstion to pay o Lender Funds for
any or sll Fscrow ltems at any time. Ary siwh waiver may nnly be in writing. In the event of such
waiver, Borrower shall psy directly, when and where payable, the amounts due far any Hscrow Items
for which payment uf Funds has heen waived by Lender and, if Lender requires, shall furnish to
Lender seceipts evidencing such payment within such time period as Lender may require.
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Borrower’s oblipation to make such payments and to provide receipts shall for all purposes be
deemed to he a covenant and agreement contained in this Security Instrument, ns the phrase
*covenant and agreement” is used in Section 9. If Borrower is obligated to pay Lscrow ltems
directly, pursnant to n waiver, and Borrower fails to pay the amaunt due for an Escrow Jtem, Lender
may exercice its rights under Section 9 and pay such amount and Borrower shall then be obligated
under Section 9 o cepay to Lender any such amount. Lender may revoke the waiver as to any or all
Fscrow Jtems at any time by a notice given in accordance with Section 15 and, upon such
revocation, Borrawer shall pay to Lender 2li Funds, and in such amounts, that zre then required
under this Scuiion 3,

Lender may, at any time, collect and hold Funds in an amount {a} sufficient to permit Lender
1o apply the Funds at the time specified under RESPA, and {b) not 10 exceed the maximum amount
a lender can require under RL&F? [ender shall estimate the amount of Yunds due on the basis of
current data and reasonable estimates of expenditures of future Escrow Items or otherwise in
accordance with Applicable {.aw.

‘The Pands shal. be held in an institution whose deposits are insured by a lederal agency,
instrumentality, or eantity {including Lender, if Lender is an institution whose deposits ace so
insurcd) or in any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items
no later than :he time specified under RESPA. Lender shali not charge Borrower for holding and
applying the Funds, annually analyzing the escrow accouat, or verifying the Escrow Hems, unless
Lender pays Borrower interest on the Funds and Applicable Luaw permits Lender to make such a
charge. Unless an ggreement is made in writing or Applicable Law requires interest to be paid on the
Funds, Lender shall not be required to pay Borrower any interest or carmnings on the Funds.
Rorrower and Lender can agree i writing, however, that interest shall be paid on the Funds. Lender
shal] give to Borrower, without charge, an anaual accounting of the Funds as required by RESPA,

1t there is 2 surplus of Punds held in escrow, as Jefined under RESPA, Lender shall account 1o
Horrower for the excess fonds in accordance with RESPA, If there is a shortage of Punds held in
escrow, as defined under RESPA, Lender shall notify Boarrower es required by RESPA, and
Borrower shall pay to Lender the amount necessary tn make up the shostage in accordance with
RESPA. hut in nu mare than 12 monthly payments. [ there is a deficiency of Funds Leld in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RIISPA, and Borrower shali
pay -0 Lender the amount necessary 1o cake up the deficiency in accordance with RESPA, butin qo
mory than 12 monthly payments,

L'pon payment in full of all sums secured by this Security Instrument, Leader +hall promptly
refuad to Borrower any Funds held Sy Lender,

4. Charges: Liens. Borrower shall pay all laxes, assessments, charges, fines, and impositions
attributable 10 the Propecty which can attain priorily over this Sceunty Instrument, leasehold
payments or ground rents un the Property, if any, and Community Association Dues, Fees, and
Assessments, il any. To the extert that these items are Escrow ltems, Borrawer shall pay them in
the manner provided in Section 3.

Borrower shail promptly discharge any lien which has priority over this Security Instrument
unless Borrawer: {a} agrees in writing to the payment of the obligation sccured by the lien in a
manner acceprable to Lender, but only so long as Borrower is performing such agreement; (b)
contes:s the lien in good faith by, or defends agains: enforcement of the lien in, legal proceedings
which in Lender's opiniun operate o preven: the enforcement of the lien while those praceedings
are pending. but oaty untit such proceedings are concluded; or (¢) secures from the holder of the lien
an sgreement satisfactory 10 Lendec subordinuting the lien to this Security Instrument, If Lender
determines that any pert of the Property is subject 10 a lien which can attain priority over this
Security Instrument, Lender may give Borrower a notice identifving the lien, Within 10 days of the
date on which that notice is given, Borrower shall satisfy the lien or take one or more of the actions
set furth above in this Section 4.

Lender may tequire Borrower to pay & one'time charge for a real estate (ax verification andlor
reporting service used by Lender in connection with this Loan,

5. Propenty Insurance. Borrower shall keep the improvemenis now existing or hercafter
erected on the Property insured against loss by lire, hasards included within the term "extended
coverage,” and any other hazards including, but not limited ro, earthquakes and fioods, for which
I ender requires insurance, This insurance shall be maintsined in the amounts {including deductible
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levels) and for the periods that Lender requires. What Lender requires pursuant to the preceding
sentences can change during the term of the Loan. The insuranse carrier providing the irsurance
shall b chasen by Borruwer subject w Tender's right to disapprove Borrower’s choice, which righs
shall not be excrcised unreasonably. Lender may require Borrower to pay, in cunnection with this
1.0an, vither: {a) a onctime charge for fload zone determination, certification and tracking services;
or (b) a aneime chorge for flood sone determination and certification services and subseguen:
charges each time remappings or similar changes cceur which reasonably might affect such
determination or certification. Borrower shall also be responsible for the payment of any fees
imposed by the Federal Emergency Management Agency in connection with the review of any flood
zone determinzlion resclting from an obiection by Borrower.

It Borcower fails 1o maintaic any aof the coverages Jescribed above, Lender may nbtain
insurance coverage, at Lender’s option and Borrower’s cxpense, Lender is under no abligation 1
purchase any particolar type or amount of coverage. Therefore, such coverage shall cover Lender,
but might or might sot protec: Borrower, Borrower's equity in the Property, o; the contents of the
Pronerty, against any eisk, hazard or liability and might provide greater or lesser coverage than was
previously in effect, Burrower acknowledges that the cost of the insurance coverage so oblained
might significantly exceed the cost of insurance thst Borrower could have obtained. Any amounis
disbursed by Lender under this Section 5 shall become additiong! debi of Borrower secured by this
Sccurity Institument. These amounis shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from lLender o Borrower
reguesling pay ment.

Al insurance policies required by Lender and renewals of such poticies shalf be subjeet to
Lender's right tn disapprove such policies, shall include a standard mortgage clause, and shall name
lender as mortgagee and’or as an additional loss payee. Lender shall have the right to hold the
policivs and renewal ceruificates. If Lender requires, Borrower shall promptly pive 10 Lender all
receipts of paid premiums and rencwal notices. If Borrower abrains any form of insurance coverage,
not vtherwise required by Lender, for damage to, or destruction of, the Property, such policy shall
inciude a standard morigage clause and shall name Lender as mortgagee andfor as an additional loss
payee,

In the event of loss, Borrower shal, give prompt notice to the insurance carrier and [.ender.
Lender may make proo! of loss if aot made prompltly by Borrower. Unless [.ender and Borrower
otherwise agree in weiting, any insurance praceeds, whether or not the underlying irsorance was
sequired by Lender, shall be applicd to restoration or repair nf the Property, il the cestoration or
repair is ecopomically feasible and Lender’s security is nnt lessencd, Dhring sweh repair and
resioration period, Lender skali have the right to hold such insurance proceeds until Lender has had
an opporunity W inspect sweh Property to ensure the work hos been completed to Lender’s
satisfaction, provided that such inspection shall be underiaken promptly, Lender may disburse
proceeds for the repaies and restoration in a sinpgle payment or in a series of progress payments as
the wark is completed. Unless an agreement is made in writing or Applicahie Law requires interest
10 he paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
carnings an such proceeds, Fees Tor public adjusters, or other third parties, retained by Borrower
shall not be paid out of the insurance procceds and shall be the sole abligation of Bosrower, ([ the
restoration of repair is nol economically Feasibie or lLender’s security wauld be lessencd, the
insurance proceeds shall be applied to the sums secured by this Security Instrument, whether or not
then due, with the excess, .f any, paid (0 Borrower, Such insurance proceeds shatl beapplied in the
arder provided for in Section 2,

it Borrawer abundons the Property, Lender may file, negotiate and settle any avajlable
insurarce claim and relawed matters, I Borrower does not respond within 30 days to a notice from
Leader that the instirance casrier has offered 1o seftle 2 claim, then Lender may negotiate and
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settle the claim, The 30day period will begin when the notice is given, in either cvent, or if Lender
acquires the Property under Sectivn 22 or otherwise, Borrower hereby assigns to Lender (a}
Borrower's rights 10 any insurance proceeds in an amount not to exceed the amounts unpaid under
the Note or this Security Instrument, anc {b} any other of Borrowet’s rights (other than the right to
ary refund ol uncarncd premiums paid by Borrower) under ali insurence policies covering the
Property. insofar as such rights are appliceble to the coverage of the Property. Lender may use the
insurgnce procecds cither 1o repair or festore the Property or to pay amounts unpsid under the Note
ar this Security Iastrument, whether or not then dve,

6. Qccupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 Jdays after the execution of titis Sevurity Instrument aud shali continue to occupy
1he Property as Borrawer's principal residence for at Jeast one year afier the date of occupancey,
unless Lender otherwise agrees in writing. which consent shall not be unrcasonably withheld, or
iuniess extenuating circumstances exist which are beyond Borsawer's control.

7. Preservation, Maintcnance and Protection of the Property; Inspections, Borrower
shall not destray, damage or impair the Propecty, allow the Property to deteriorate aor commit waste
on the Property. Whether ar not Borrower is residing in the Property, Borrower shall maintain the
IPropetty in arduer to peevent the Property from deteriorating or decreasing in valee due to its
condition. Unless i1 is determined pursnant to Section 5§ thel repair or restoration is not .
economicaly lfeasible, Borrower skall promptly repair the Property if damaged 1o avoid further
deterioration or damage. If insurance or condemnation proceeds are paid in connection with damage
to, or the taking of, the Proper:y, Borzower shall be responsible for repairing ar restoring the
Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds for
the repairs and restoration in a single payment or in a series of progress paymeats ax the wark is
cumpleted, 1F the insurance or condimnation proceeds are not sulfizient to repair or restore the
Property, Barrower is not relieved of Borrower's obligation for the completinn of such repeir or
estoration,

Lender or its agent may make reasonsble entrivs upon and inspections of the Praperty, IT it has
reasanable vause, Lender may inspect the interior of the improvements on the Property. Lender
shall give Borcower notice at the time of or prict to such an interior inspection specifying such
reasonable cavse,

B. Borrower's Loan Application. Borrower shiall be in defau't if, during the: Loan application
process, Borrnwer or acy persuns or entities acting a2 the direction of Horrower or with Borrawer’s
knowledge or consent gave matersally faise, misleading, or inaccurate information or statements to
Lender (or failed to provide Lender with material information) in connection with the Loan,
Maiterial representations jaclude, but are nnt limited to, representalions concerning Bnrmw:rs
occupancy of the Property as Borrower's pnncapal residence,

Q. Protection of Lender’s Interest in the Property and Rights Under this Stcunt}' -
Enstrument. I {a) Horrower fails to perform the covenants and agreemenis contained in this
Security Instrument, {b) there is a legal proceeding that might significently affect Lender’s interest
in the Property andior sights under this Security Instrursent {such as » proceeding in bankrupley,
probate, for condemnation or forfe.ture, for enforcement of & lien which may attain priority over
this Security [ngtruoment or (0 enforce laws or regulations), or (v) Borrower has abandoned the
Pruperty, then Lender may de and pay for whatever is reasonable or appropriste v protect Lender's
interest in the Property and rights under this Security instrumeny, including protecting andlor
arsessiag the vabhue of the Property, snd securing andlor repairing the Property, Lender's uctians can
include, but are not limited to: {a} paying any sums sceured by & lien which has prierity over this
Security Instrument: (b} appearing in court; and (¢) paying reasnnable attorneys’ fees to protect its
interest in the Property andior rights under this Sccirity Instrument, including its secured position
i a bankruptey proceeding. Securing the Properly includes, but is not limited to, entering the
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Property to make repairg, change locks, replace or board up doors and windows, drain water from
pipes. eliminate beilding or ather code violations or dangerous conditions, and have utilities turned
on or off, Although Lender may take sction under this Section 9, Lender does not have 10 do so and
is not under sny duty or obligstion to do so. It is agreed that Lender incurs no liahility for not taking
ary or &l actions authorized under this Section D,

Any amounts disbursed by l.ender under this Section Y shall become additional debt of
Borrower secured by this Security Instrument. These amounts shall bear interess gt the Nate rate
Fromn the date of disbursement and shall be payable, with such interest, upon notice from lender to
Borrower requesting payment,

If this Security Jastrument is on a leaschold, Borrower shall comply with all the provisions of
the lease. I[f Borrawer acquires fee title to the Property, the leasehold and the fee %itle shall nol merge
unless |.ender agrees w the merger in writing.

10. Mortgage Insurance. Jf Lender required Mortgage Insurance as a condition of making the
Loan, Boerower shall pay the premiums required tn maintain the Mertgage Inscerance in effect, H,
for any reason, the Morigege Insurance coverage required by Lender ceases 1o be available fFrom the
marigage insurer that previously provided such insurarnce and Borrower was required 1o make
separately designated payments toward the premiums for Morigage Insurance, Forrower shall pay
the premivms requited to obtain Coverage substantially equivalent w the Morigage Insurance

reviously in effect, @1 a cost substantially eguivalent tn the cost 10 Borrower of the Murlga%c
ngurance previously in effect, from an alternate mortgege insurer sclected by Lender. If
substantially equivalent Mortgage Insurance coverage is not available, Borruwer shall continue to
pay 10 Lender the ampunt of the separately designated payments that were due when the insurance
coverage coased to be in effect, Londer will accept, use and retain these payments 23 a non refundable
loss reserve in licn of Morgasge Innurance. Such loss reserve shali be nonrefundable,
notwithstanding the fact that the Loen is ultimately paid in full, and Lender shall net be required o
pay Borrower pny interest or earnings on such loss reserve. Lander can no longer reguire loss reserve
payments if Mortgage Insurance caverage {in the amount and for the period that Lender requires)
provided by an insurer selected by [.ender again becomes available, is nhtained, and Lender requires
separately designated payments toward the Eremiums for Mortgage [nsurance, If Lender required
Morigage Insurance as 3 condition of making the f.oan and Borrower was required th make
sepazately designated payments toward the premioms for Mortgage Insurance, Borrower shall pay
the premiums n:qluired 10 maintain Mortgage lnsurance in cffect, or 10 provide a non-refundable
loss reserve, until Lender's requirement for Mortgage Insuraace ends in acvordance with any writien
agreement between Borrower and Lender providiag for sich teemination or unti! termination is
required by Applicahle [aw. Nothing in this Section 10 affects Barrower's phiigation to pay interest
at the rate provided in the Note,

Mertgage Insurance reimburses Lender {or uny entity thet purchases the Note) for certain
loases it may incor il Borrower does not repay the l.oen as agresd. Borrower is not s party 10 the
Mor‘.{age [nsurance.

Aurtgage insurers evaluate their total risk on all such insurance in fores frowr nme to time, and
may crter into agreermants with other parties that share or modify their risk, er reduce losses. These
agrecments are on terms and conditions that are satisfactory to the enortgsge insurer and the other
party {or parties) to these agreements, These agreements may require the mortgage insurer to make

yments using any source of funds that the mortgage insurer may have available {which may
include funds obtained from Mortgage [nsurance preminms}.

As & tesult of these agreements, Lender, By purchaser of the Now, anather insurer, any
reinsurcr, any ather entity, ur any aflitiste of any of the foregoing, may receive {direcly or
indirectly) amounts that derive from {or might be characterized as) a port an of Borrower’s
pss ments for Mortgape Insutance, in cxchange for sharing or madifying the mortzage insurer’s risk,
or reducing losses. If such agrecment provides that an sifiliate of Lender tabes a share of the
insurer's risk :n exvhunge for a sharc of the premiums paid 1o the insurer, the arrangement is often
termed "captive reinsurance.” Fusther:

{s} Any such agrecments will not affect the amounts that Borrawer has agreed 1o pay
for Mortgage Insurance, or sny other terms of the Loan, Such sgreements will not increase
the amouni Borrower will owe for Morigage Insarance, and they will not entitle Borrower
to any refund.

Initials; — .
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{b} Any such agreements will not affect the rights Borrower has - if any - with respect
t: the Mortgage Insursnce under the Huomeowners Protection Act of 1998 or any other
1aw. These righils may include the right to receive certain disclosures, lo reguest and obtsin
cancetlation of the Mortgage Insurance, to have the Mortgage Insurance termioated
sulomatically, 2ndior to receive a refund of any Mortgage Inssrance premiums that were
vncarned at the time of such cancellation or termination.

tl. Assipnment of Miscellaneous Proceeds; Forfeiture. All Miscellareaus Proceeds are
hereby assigned to and shall be paid to Lender.

If the Property is damaged, such Misvellaneous Proceeds shall be applied to restoration or
cepair of the Property, if the restoration or repair is economically feasible and Lender's security is
not {essened. During such repair and restoration pericd, Lender shall have the night to hold such
\iscellaneous Proceeds until Lender has had an opporiunity to inspect such Property w ensure the
work has been completed to Lender's sstisfaction, provided that such inspection shall be vndertaken
promptly, Leader may pey for the repairs and restaration in a single disbursemnt vr in & series of

-ogress payments as the work is completed, Unless an agreement is made in writing or Applicable

aw requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay
Borrower any interest or earnings on such Miscellaneous Proceeds, If the restoration or repair is not
sconomically feasible or Lender's sscurity would be lessened, the Miscellanenur. Proceeds shall be
applied to the sums secured by this Sccurity Instrument, whether or not then due, with the excess, if
%ny._paicé to Borrower. Such Misccllancous Proceeds shall be applied in the order provided for in
Section 2.

In the event of a 1otal taking, desiruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then dus,
with the excess, if any, paid to Bosrower,

In the event of a pardial taking, destruction, or loss in value of the Property in which the faic
market value of the Property immediately before the partial taking, desteuction, or Inss in value is
equel 10 or greater than the amount of the sums secured by this Security Instrument immediately
before the partial 1aking, destruction, or loss in value, unless Borrower and Lender otherwise agree
in writing, the sums secered by this Security Instrument shall be reduced by the amount of the
Miscellaneous Procecds multiplied by the following fraction: {a) the total amount of the sums
secured immediately before the pertial wking, destruction, or loss in value divided by (b) the fair
market value of the Property immediately before the partial taking, destruction, or foss in value.
Any balance shal! be paid to Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair
market value nf the Property immediately before the partial taking, destruction or loss in value is
less than the amount of the sums secured immediately before the partia! taking, dsstruction, vr loss
ir. value, unless Boerrower and Lender otherwise agree in writing, the Misceltancous Proceeds shall
be applied to the sums sceured by this Security Instrument whether or not the sums are then due.

It the Propesty is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Cpposing Party {as defined in the next semience} offers 1o make an award to settle a claim for
damages. Borrower ails (o respond to Lender within 30 days alter the date the notice is given,
Lender is authonzed to collect and apply the Miscellsneuus Proceeds either ta restoration or repair
of the Property or ta the sums sccured by this Security Instrument, whethe® or not then doe,
"Opposing Party™ means the third party that owes Borrower Miscellaneous Praceeds or the party
agains' whom Borrower has a right of action in regard 1o Miscellancous Proceeds

Borrower shal! be in default iT any action or proceeding, whether civil or eriminal, is begun
that, in Lender’s judgment, could result in focfeiture of the Property or other meterial impairment
of Lendec's interest in the Property or rights undeg this Security Instrument. Borrower can cure such
a default ard, if acceleration has occurred, reinstate a5 provided in Scction 19, by causing the action
or proceeding to be dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the
Praperty or other malerisl impairment of Lender's interest in the Property or rights under this
Security Instrument. The proceeds of any award or claim for damages that are attributabie to the
impairment of Lender’s interest in the Property are hereby assigned and shall be paid to Lender,

All Miscelianeous Proceeds that are not applied to restoration or repaic of the Property shall be
applied in the order provided forin Section 2,

Inijtials;
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12. Borrower Not Released: Forbearance Ry Lender Not a Waiver, Extension of the time

for payment or modilication of amortization of the sums secured by this Security Instrument
granted by Lender to Borrower or sny Successor in Interest of Borrower shall not operate to release
the liabikity of Borrower or any Successors in Intorest of Borrower, Lender shall not be required to
vommence proceedings against any Successor in Interest of Borrower or to reluse to extend time for
payment or otherwise modify amortization of the sums sxcured by this Security Instrument by
reasun of any demand made by the original Borrower or any Successors in In‘erest of Borrower.
Any lorbearance by Lender in exercising any right or remedy including, without limitatian, Lender’s
acceptance of peyments from thicd persans, entities or Successors in [nterest of Borrower or in
an‘mnunaw‘.j less than the amount then die, shall not be a waiver of or preclude the oxercise of any right
or rernedy,
13. }oim and Several Liability; Co-signers; Successors and Assigns Bound. Bocrowes
covenants and aﬁ)ecs that Barrower's abligations and liability shall be joint and several, However,
any Borrower who co-signs this Sceurily Instrument but does not execute the Nate (a "co-signer”):
{a? is co'signing this Security Instrument only to mortgage, grant and convey the cosigner's interest
in the Property under the terms of this Scourity Insicument; (b} is not persansily obligated to pay
the sums secured by this Security Instrument; and (¢} agrees that Lender and any other Borrowes
can agree to extend, modify, tacbear br make any accommuadatiuns with regard to the terms of this
Security Instrument or the Note without the co-signer’s consent,

Subject 10 the provisions of Section 18, any Successor in Interest of Barrower who assumecs
Borrower's obligations under this Security Instrument in writing, and is approved by l.ender, shall
obltain all of Horcower's rights and benefits under this Security Instrument. Borrower shall ot be
refcased from Borrower's obligations and liability under this Security Instrument unless Lender
agrees to such celease in writing. The covenants and agreements of this Security Instrument shall
bind {except as provided in Section 20} and benefit the successors and assigns of Lender,

t4. Loan Charges. [.ender may charge Borrower fees for services performed in connection
with Borrawer's default, for the purpase af protecting Lender's interest i, the Property and rights
under this Security Instrumen:, ircluding, but not limited to, attorneys’ fves, property inspection
and valuation fees. In regard 10 any other fees, the absence of express authornity in this Sccurity
Instrument 10 charge a specific fee to Borrower skall not be construed as a prohibition on the
ckarging of such fee. Lender may not charge fees that are expressly prohibited by this Security
[nstrument or by Applicable Law,

If the Loan is subject to a law which sets maximum lozn charges, and that law is linally
interpreted so that the interest op other loan charpes collected or 1o be collected in connection with
the Loan exceed the permitted iimits. then: {a) any such loan charge shali be recuced by the amount
necessary o reduce the charge to the permitted iimit; and (b) any sums already collected from
Bortower which exceeded permitied limits will be refunded 10 Borrower, Lender may choose to
make this refund by reducing the principal owed under the Note or by making a direct payment to
Borrower. I a refund reduces principal, the reduction wiil be treated as a partial prepayment without
any prepayment charge {whether or not 2 prepayment charge is provided for under the Note).
Borrower's acceptance of any such refund made by direct payment 10 Borrower will constitute a
waiver of any right of sction Borrower might have arising out of such overcharge.

15, Notices. All notices given by Borrower or Lender in connection with this Securiiy
instrument must be in writing. Any notice to Borrower in connection with this Security Instrument
shal! be deerned to have been given to Borrower when maiied by first class mail or when aciually
delivered to Bourrower’s notice address if s2nl by other means. Notice to any one Horrower shall
constitute notice (o all Borrowers unless Applicahle Law expressly requires otherwise, The notice
address shall be the Property Address unless Borcower has designated 2 substitute notice address by
notice to Lender, Borrower shall promptly nutify Lender of Borrower’s change of address. If Lender
sin-:iﬁcs a procedure for reporting Borrawer’s chanFc of address, then Borrowes shall only re ﬁﬂ a
clange of address through that specilied praocedure, There may be only one designated notice address
under this Security Instrument at any one time, Any notice 10 ].ender shall be given by delivering it
or by mailing it by first clase mail to Lender's address stated herein urless Lender has designated
arother sddress by nutice to Borrower, Any notice in connection with this Security Instrument shal)
nut be deemed to have been given to Iender until actuatly received by Lender. H any notice required
by this Security Instrument is also required under Applicabte Law, the Applicgble Law requiremem
will satisly the corresponding requiremert under this Security Instrument.

Emitials:
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16. Governing Law; Severability; Rules of Construction, This Security Instrument shall
t: governed by federal law and the law of the jurisdiction in which the Pruperty is located. All rights
and obligativns contained in this Security Instrument are subject to any requirements and
limitations of Applicable Law. Applicable Law might explicitly or implicitly aliow the parties to
agree hy contract or it might be silent. but such silence shall not be construed as a probihition
against agreement by contract, In the ovent hat any provision or clause of this Security Instrument
or the Note conflicts with Applicable [.aw, such conflict shall not affect other provisions of this
Security Instrument or the Nots which can be given effect without the conflicting provising,

As used ‘n this Security Instrument: {a) words of the masculine gender shall mesn a2nd inclwde
corresponding neuter words or words of the feminire gender; {b} words in the singular shall mean
and include the plural and vice versa; and {¢} the word "may"” gives sole discretion without any
obligation 10 take any action.

17. Borrower’s Copy, Borrower shal) be given one copy of the Note and of this Security
Iestzument, .

18. Transler of 1the Property or & Benelicial Interest in Borrower, As used in this Section
18, "Irnterest in the Property™ means any lege! or beneficial interest in the Property, including, bul
not fimited (0. those beneficial interests transferred in a bond for deed, contracy lor deed,
installment sales contrac: or eacrow agreement, the intent of which is the transfer of title by
Borrower at a future date o a purchaser. :

It al: or any part of the Property ar any Interest in the Property is sold or transferred lor il
Burrower is not a natural person and a beneficia’ intercst in Borrower is sold ur transferred) without
Lender’s prior written consent, Lender may require immediate payment in fuli of all sums secured
by this Security Instrument. Howeaver, this aptitn shall not be exercised by Lender il such exercise is
prohihited by Applicable Law.

If Lender exercises this uption, Lender shalt give Borrower aotice of acceleration. The notice
shali provide a period of no! tess than 30 days from the daie the notice is given in sucordunce with
section 15 within which Barrower must pay all sums secured by this Security Instrument, [§
Rorrower fails to pay these surns prior to the expization of this period, Lender may invoke any
rurnedics permitted by this Security Instrument without further notice or dermand on Horrower,

19. Borrowzc's Right to Reinstate After Acceleration. I Borrower motts ccriain
conditions, Harrower shall have the right to have enfercement of this Security Instrument
discontinued at &ny time prior o the eeriiest of: {a) five days before sale of the Property pursuant to
any power of sale contasined in this Security Instrument; (b) such other period as Applicable Law
eeight specify for the termination of Barrower's right to reinstate; ar {c) enley of a judgment
enforcing this Sceurity Instrument. Those conditions are that Borrower: (a) pays Lender all sums
which then would be due under this Security Instrument and the Note as if no acceleration had
cceurred; (b) cuses any defsult of any other covenants or agreements; (c) pays all expenses incurred
in enforcing this Secunty Instrument, including, but not limited to, reasongble atiarneys’ fees,
property inspection and valuaiion fees, and other fees incurred for the purpose of protecting
I.ender's interest in the Property and righis under this Security Instrument; and (d) takes such action
45 Lender may reasonably require 10 assure that Lender's interest in the Property and righ's under
this Securizy Instrument, and Borrower's obligation 10 pay the sums secured by this Security
Irstrument, shall continve unchanged. Lendzr may require that Borrower pay such reinstatement
sums and expenses in one ur more uf the Tollowing forms, as selected by Lender: {a} cash; {b)
money order; (¢} certified check, bank check, treasurer’s check ar cashier's check, provided any such
check is drawn upon an institutian whose deposi's are insured by a federal agency, instrumentality or

Indtials: ...
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entity: or (d) Electronic Fonds rarsfer. Upon reinstztement by Rorrower, this Security Instrumen:
and obligations secured hereby shall remain fully effective as if no acceleration had oceurred,
However, this right tu reinstute shall not apply in the case of acceleratiom urder Section 18,

20. Sale of Note; Change of 1.oan Servicer; Notice of Grievance. The Note ar a partial
irterest in the Note (together with this Security Instrument} can be sold nre or more times withnut
prioe notice 20 Borrower, A sasle might result in a change in the entity {known as the "l.oan
Serviver™) thart voliects Periadic Payments éue under the Note and this Security Instrument and
performs ather martgage lnan servicing oMigations under the Note, thiz Secutity Instcument, and
Applicahle Law, There alsn might be nne nr more changes of the [.oan Servicer unrelated to a sale of
the Nnte. If there is a change of the Loan Servicer, Borrower will be given written notice of the
change which will s:ate the name and address of the rew loan Servicer, the address to which
payments shauld be made and any nther information RESPA requires in connection with a notice of
iransfer of servicing. [ the Notwe is sold and thereafier the T.oan is serviced by a L.oan Servicer other
than the pricchaser of the Note, the mortgage loan servicing ahligatinns 0 Horrower will remain
with the Loar Servicer or be wwansferred 1o 2 successor Losn Servicer snd are not assumed by the
Note purchaser unless ntherwise provided by the WNote purchaser.

“either Borcower nor Lender may commence, yoin, or be pined to any judicial action (as
cither an individual litipant ot the member of a class) that arises from the other party's actions
pursuant to this Security Instrument or that 2lleges that the other party has breached any provision
of, ar any duty owed by reason of, this Security Instrument, untd such Borrower or Lender has
notified the other party (with such notice given in compliance with the requirements of Section 15)
of such alleged breach and afiorded the other party hereto a reasonable period after the giving of
such noticr to take corrective action, I Appl.cable Law provides a time period which must elapsce
before certain action can be taker, thar time period will be deemed to be reasoneble for purposes of
this pacagraph. The notice of acceleration and opportunity to cure given to Borrower pursuant 1o
Sectinn 22 and the notice of avceleration given to Borrower pursidant w Section 18 shail be deemed
1o savisly the notice and apportunity 1o teke corrective action provisions of this Section 2{.

21, Hazardous Substances. As used in this Section 21 {a} "Hazardous Substances™ are those
substances Sefined as toxiv or hazardous substances, pallutants, or wastes by Invisonmenta. Law
and the Inllowing substances: gasoline, kerosene, other flammable or tokic petroleum products,
toxiv pesticides and herbicides. volatile solvents, materials containing asbestos or farmaldehyde, and
radioactive marterials: (b} "Environmenta. Law”™ means federal taws and laws of the jurisdiction
nhere the Property is located that relate 1o kealth, safety or eavironmental protection: {v}
"LEnviconmental Cleanup”™ includes any response action, remedial action, or removal actian, as
Jefined in Eavironmenta) Law; and (d) an "Environmenzal Condition™ mesns & condition that can
cause, soniribite to, or otherwise trigger an Environmental Cleanup.

Borruwer shall nut vause or permit the presénce, use, disposal, sworsge, or release of any
Hazardous Scbhstances, or threaten to releas: any Hazardous Substances, on or in the Property.
Borrower shall not do, nor allow anyone else to do, snything affecting the Propeny (a) that 1s in
viobation of any Eavironmentsl Law, (b) which creates an Environmental Condition, or {(c) which,
due tn the presence, use, or telease of a Hagardous Substanee, creates 3 condition thay adversely
affects the value of the Property. The preceding two sentences shali not appiy to the presence, use, or
storage an the Property of small quantities of Fla.aardﬂus Substanves that are generally recogmzed 1o
be appropriate to normal residential uses and to maintenance of the Property {including, but not
limited 1o, hazardous substances in consumer products],

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand,
lawsuiz or other action by sny governmental or repulatory agency or private party involving the
Property and any Iazardous Substance or Eavironmentat Law of which Borrower has actual
knowledge, (b} any Environmental Condition, including but not limited to, any spiliing, leaking,
discharge, release or threat of release of any |lazardous Substance, and (¢} any candition caused by
the presence, use or release of a llazardous Substance which adversely affects the value of the
Praperty, I Borrower learns, or is notified by any governmental or regulatory acthority, or any

rivate party, that any removal or other remediatior. of any llezardous Substance alfecting the
ruperty 15 necessary, Borcower shall promptly take all ncvessary remedial actions in accordance
with Environmental law. Nothisg hereir shall create any obligation on Lender for an

Fovirenmental Cleanup.

Initials

@R -6{NV} (0307) Page 12 of 15 Form 3029 1/01

SVAY L0 E.04 TR0 AN TEICE045

Station Id :ERMA

Page 12 of 29 Printed on 11/8/2010 9:34:54 AM

Document; DOT 2004.1020.1569



Branch :LPS,User :LLV35 Comment: Station Id :ERMA

NON-UNIFORM UOVENANTS. Borrower and ender further covenant and agree as follows:

22. Acceleration; Remedices, Lender shall give notice to Borrower prior 1o aceeleration
following Burrawer’s breach of any cavenant or sgreement in this Sccurity Insirument
{but not prior 10 acceleratinn under Section I8 unless Applicable Law provides otherwise).
'the natice shail specify: (a} the default; (b} the actiun required to cure the default; (c) 2
date. not less than 30 davs from the date the notice is given to Borrower, by which the
delault must be cured; and (d) that Imlure to cure the defavlt on or before the date
specified tn the notice may result in acceleration of the sums sccured by this Secusity
Instrumeni and sale of the Property. The notice shall further inform Borcower of the right
to reinstate afier acceleration and the right to bring a coort sction to asser! the
non-cristence of & default or any other delfense of Borrower 10 accelerstion and sale. If the
delault is not cured on or before the date specified in the notice, Lender at its option, and
without further demand, may invoke the power of sale, including the right 10 accelerate
full payment of the Note, and any other remedies permitted by Applicable Law, Lender
shall be entitled to callect »ll expenses incurred in pursuing the remedies pravided in this
Scctivm 22, including, but not limited to, reasanable attorneys' fees and costs of title
s idenve,

M Lender invokes the power of sale, L.ender shall execute or causc Trustee to execule
writien notice of the occurrence of an event of default and of Leader’s election to cause
the Property 1o be sold. and shall cause such notice 1o be recorded in each county in which
any part of the Property is located, Lender shall mail capies of the notice as prescribed by
Applicable Law to Borrower and to the persons prescribed by Applicsble Law, Trustee
shall give public nutice of sale to the persons and in the manner prescribed by Applicable
[.aw, After the time required by Applicable Law, Trustee, without desnand on Borrower,
shall scll the Property at public suction to the highest bidder at the time and place and
under 1he terms dJdesignated in the notice of sale in one or more parceis and in any order
Truster determines. Trustee may postpone sale of ail or any parcel of the Property by
public snnouncement 2t the 1ime and place of any previously scheduied ssle. Lender or its
designee may purchase the Praperiy at any sale.

‘Trustee shall deliver to the purchaser Trustee's deed conveying the Property withnut
any covenant or warranty, expressed or inplied. The recitals in the Trostee's deed shall be
prima lacic evidence of the truth of the statements made therein. Trustee shall apply the
proceeds of the sale in the Iollowing arder: {a) to all cxpenses of ihe sale, including, but not
limited ta, reasonable Trustee's and attorneys’ fees; (b) to ail sums secured by this
Sccurity Instrument: and (c) any cxcess to the person or persons legally entitled toit.

21, Reconveyance. Upon payment of all sums secured by this Sceurity Instrument, Lender
shill request Trustee to reconvey the Property and shall surrender this Security Insicument and all
notes evideacing debtl secured by this Security Instroment 1o Trostee, Trustee shall reconvey the
Property without warranty 1o the persun or nersons Jegally entitled to it Such person or persons
shall Fay any recordation costa Fender may charge such person or pernons a fee for reconveying the
Property, but only if the fee is paid to a third party (sweh as the Trustee) for services rendered and
the charging of the fee is permitted under Applicable Law.

24, Substitute Trusiee, Lender at its option, may from time to time remove Trustee and
AppOInt # suegessor trustee 10 any Trustee appointed hercunder. Without conveyance of the
Property, the successor trustee shall suceeed 10 all che title, power and duties conferred upon Trustec
herein and by Applicable Law,

25, Assumption Fee. If there is an amumption of this loan, Lender may charge en assumption
feef UK. § % UPB, MIN 5400, MAX $5C0

Inivials: :
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Comment:

BY SIGNING HELOW, Borrawer accents and agrees ta the terms and covenants cantained in
this Security Instrument and in any Rider executed by Borrower and recorded with it,

-

-

Witnesses: /
{Seal)
- Borrower
- (Seal)
T "7 ~Borrower
{Sea:} {Scal)
Rorrower ~Borcower
{Seal} ) {Seal)
- ot “Rorrawer - ~Barrower
{Scal} . {Seal)
-Borrower ‘Barrower
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R {
STA'H: OF NEVADA calidorn' ocldur  §h 900‘/
COUNTYOF Saa Q‘{’o Yo

This instrument was acknowledged before meon qas:oﬂ WOO DM ﬁP
by

N\ nhoel T Etlior+

Maii Tax Statements To; MICHAEL T ELAOTT
3111 BEL A1 DR UNIT 24G
LAS VEGAS ,/NV B3108

[minals: .
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LEGAL ADDENDUM

EHE FOLLOWING DESCRIBED HEAL PROPER]T Y SITUATE INTHE CITY OF LAS YEGAS, €OUNTY OF
CLARK, AND STATE OF NEVADA, T4 WIT:

FARCEL I:

UNIT Y OF ANMENDED PLAT OF REGENCY TOWERS AS THE SAME |5 ESTABLISHED AND IBENTIFIED IN
THE PLAN OF CONDOMINIUMS FILED PURSLANT 10 THE PROVISIONS OF NRS 117,020 ON APRIL 12, 1972
I BOHOK 14 OF PLALS, PAGE 37T ANDON AUGES | 10, 1973 IN HOOK 16 OF PEATS, PAGE 17 INTHF
OF¥FICIAL RECORDS OF CLARK COUNTY, NEVADA ("PLAN")

PARCEL Z:

AN UNPIVIDED 153% INTFREST AN THE (COMMON AREAS INCLEDEININ THE PLAN,

AN DR 1621081200}

BY FEE SIMPLE DEED FROM REGAN ELLIQTT, A MARRIED WOMAN, WIFE OF LHE WITHIN GRANTEE T()
MICHAEL ELLIOTT. A MARRIED MAN AS IS SOLE AND SEPARATE PROPERTY AS SET FORTII IN DEED
BOOK 20030131, PAGE 04430 AN RECORDED ON 12312008, CLARK COUNTY RECORDS.

THE SOURCE DEED ASSEATED ABOVE ]S THE LAST RECORD OF VESTING FILED FOR THIS PROPERTY,
FHERF BAYE BEEN NO VESTING CHANGES SINCE THE DATE OF 1HE ABOYE REFERENCED SOGURCE.
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LOAN # 3300830454

ADIJUSTABLE RATE RIDER

THIS ADJUSTABLLE RATHE RINER s made this 6TH dayof OQCTOBLR, 2004
gnd 1s incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Dead {the “Security [Iustrumemt”™) of the same date given by the
undersigned (the "BDorrower™) o seccure Borrower's Adjustable Rate Nowe (the “Note™) 1o
BANK OF AMERICA. N.A.

(the “Lender”) of the same date and covering the Property duscribed in the Security Instrument and
tocated at: 3111 BEL AIR DR UNIT 24G, LAS VEGAS, NV B3I1Q9

LAS VEGAS ARcA
{Property Addreas]

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY
INTEREST RATE AND MY MONTHLY PAYMENT. INCREASES IN THE
INTEREST RATE WILL RESULT IN HIGHER PAYMENTS. DECREASES IN
THE INTEREST RATE WILL RESULT IN LOWER PAYMENTS.

ADBITIONAL COVENANTS, In addition 10 the covenants and agreemen's mude in the
Security Instrument, Borrower and Lender further covenant and agree as follows;

A INTERESTRATE AND MONTHLY PAYMENT CHANGES
The Note provides for an initial interest rate of 4 B5OO  %. The Note provides
for changes in the interest rate and the manthly peyments, as follows:

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates
The intersstrate [ will pay may change an the FIRST day of NOVEMBER. 2007
ard on thatday every  12TH murth thersafter, Fach date an which my interest rate could

change 15 called a "Change Iate.”

{B) The Index

Beginntng with the lirst Change Date, my interest rate will be based on an Index, The "Tndey”
15

MULTISTATE ADJUSTABLE RATE RIDER - Single Family

Station 1d :ERMA
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IHE ONE-YEAR LOWMOE WTEABAMNK DFFEHED RATE {~LIBCR™) WHICH 15 IHE AVERAGE OF INIEHBANS GFFERED RATES FGR
INE-1EAR UG, DOLLAT-DENDNINATED DEPDSITS -M THE £O0DDN WARKET, A3 PUBLISSED 1M THE WA.L STBEE!T JOURNAL. 1THE
MOST RTCENT INDEN FIGDRT AVA LABLE AZ CF THE DATE 45 DAYS REFORT TACH C-ANGF DATE (5 CALLED THE *CLRARFYT
NDEh. "

IT the Index is nu longer available, the Note Holder will chuose a new Index that is based upon
comparable informatien, The Note Holder will give me notice of this choice,

(C) Calculation of Changes
Before each Chenge Date, the Note Holder will calculate my new interest rote by s3ding

TWO AND ONE-QUARTER percentage painis
{ 2.280 %) to the Current Tndex. The Note Haider will ther round the result of
tkis addition tothe [T Nearest [0 ] Next Highest [ ] Next Lowest :
ONE-EIGH™H OF ONE PERCENTAGE POINT A 0.12% %). Subjxt to
the himits stated in Sccrion 4{D) helow, this rounded amaunt will be my prew interest rate until the
next Change 1alz,

Tae Note Holder will then determine the amount of the monthly payment that would be
sulfivient to repay the unpaid principal T am expected 1o owe at the Change Date in full on the
maturity Jale at my new interest rate in subslantially equal paymernts, The result of this calculation
w1t be the new amount of my mondily payment.

Interest-Only Period
 The "laterest only Perind™ is the periad from the date of this Note through :
. For the interest-oniy period, afler calculating my new interest rate as provided above,
the Note Helder will then determine the amoun? of the man:hly payment that would be sufficienz 1o
pey the interest which acerues on the unpaid principal of my loan. The result of this caleulation wili
be the new amoun! ol my manthly paymens,

‘The "Amortization Period” is the period after the interestonly period. For the amortization
period. after caculating my new interest rate s provided above, the Note Hotder will then
determine the amount of the monthly payment that would be sclficient to repay the unpaid
principal that [ am expected to owe at the Change Date in full on the Maturity Date st my new
interest rate in substantially equal payments, The result of this calcuiation will be the new amount of
m3 monthly payment.

B3BYIR e Srgn 4t B USUR 10235704 7:59 AM J30aE90454
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(D) Limits on Interest Rate Changes

{Please check sppropriste boves, if na bok is checked, there will be no maximum fimit
on changes] ppr Ok 15 chec. num hrmid
— (1) There will be oo mavimum limit on interest rate changes.
."_"_" {2) The interest rate | am requited to pay at the lirst Change Date will not be greater than

% or |ess than %.

= (3) My interest rate will never be increased or decreased on any singie Uhange 1Date by
mure than percentage points
( % from the rate of interest [ have been paying for the
preveding pesiod,
(4) My interest rate will never be greater than 10.5800 %, which is called
the "Maximum Rate”
(5} My interest rate will never be less than %, which is called the

~ "Mimimvum Rate.”
©* (6) My interest rate wilt never be less thsn the initial interest rate,
(7) The interest rate [ am required 1o pay at the first Change Datc will not be grester than

& 500 % arlessthan 2.800 “%. Therealter, my
interest rate Wikl sever be increased ar decreased oo any single Change Date by more than
TWO PCreCntage points
{ 2.000 '%} from the rate of interest | have been payiog for the
preceding perind,

(E) Etfective Date of Changes
My new interest rate will become effective on cach Change [Date. 1 will pay the amount of my

avw morthly payment begirning on the fisst manthly payment date after the Change Date until the
amount of my monthiy payment changes again.

() Notice of Changes

The Note Holder will deliver or mail to me a netice of any changes in my interest rate and the
amount of my monthly payment before the effective date of any change. The notice will include
information required by law to be given 1o me and also the title and telephone number of a person
wha will snswer any question I may have regarding the nosice,

B5399A w1y Fipu ] at 8 WGNA 12/05/04 T:53 A 3301590454
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Comment;

Uniform Covenant 1B of the Security Instrument is amended to read as follows:

BEBRFH w1 Page 4 ot & NMCWR 15705704 7:59 AW 330J6490454

CLARK,NV

Transfer of the Property or a Beneficial Interest in Dorrower. As used in this
Section 18. “Interest in the Property™ mesns any legsi or beneficial interest in the
Praperty, including, ln not limited to, thase heneficial interests transferred in a bond (or
deed, contract for deed, instaliment sajes contract or escrow agresment, the intent of
which is the transfer of :he title by Horrower at a future date to a purchaser.

Il all or any part of the Property or any Interest in the Property is sold or transferred
(or :F & Barcower is not a natural person and a benelicial interest in Borrower is wld or
transferred) withoul Lender's prior written consent, Lender may require immediale
payment in Tull of all sumas secured by this Security Instrument. However, this option
shal. not be exercised by Lender if such exercise is prohibited by Appiicable Law, Lender
also shall not exercise this option if; (a) Borrower causes to be submitted to Lender
information required by Lender to evaluate the intended transferce as if a new loan were
being made to the teansleroe; and (b) Lender reasonably detecmines that Lender's security
will not be impaired by the Inan assimption and that the risk of & breach of any conenant
or agreement in this Security Instrument is acceptabie to Lender,

To the extent permitted by Applicable Law, Lender may charge a reasonable fee a3 a
condition 10 Lender’s consent 1o the loan assumption. Lender also may require the
transferee to sign an assumption agreement that is acvepiable to Lender and thet obligates
the transferee tu keep all the promises and agreements made in the Note and ia this
Security Iastrument. Borrower will continue to be abligated under the Note and this
Security Instrument unless Lender releeses Borrower in writing,

Station Id :ERMA
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If Lender exercises the option to require immediate payment in full, Lender shall
give Horrower notice of acceleration. The notice shall provide a period of not less than 30
days from the date the notive is given in accordance with Section 15 within which
Rorrower must pay ali sums sceured by this Security Instrament, If Barrower fai.s to pay
these sums prior to the expiration of this period, Lender may invoke any remedics
permiticd by this Security Instrument without further notice or demand on Borrower.

‘SB‘“ I EDEI 1| Pape § ol & WOoNR 1C/05% /046 }'55 m 3303630454
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BY SIGNINGAELOW, Borrower acce to ihe terms and covenants contained in

this Adjustable

(Seal)

-Bareowar

_ (Seal)

-Rarrnwer

AWML

{Seal)

~Botrower

e o (Sent
-Rorrawer

(Seal)

~Hurrower

__[Seal}

~Horrower

__ {Scal}

~Borrower

(Seal)

“Norrower

858998 ciovoa Page B ol B WGNR 1Dr7e0a 154 AN 31DER5T454
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LOAN # 3300690454

CONDOMINIUM RIDER

THIS CONDOMINIUM RIDER is made this  6TH day of OCTUBER, 2004 .
and is incorporated into and shal] be deemed =0 amend znd supplement the Mortgage. Deed of Trust
or Sceurity Deed {the "Security Instrumens”} of the same date given by the undersigned (the
"Borrower™) (o secure Borrower's Noteto BANK OF AMERICA, N.A.

(the "J.ender™) of the sume date and covering the Property deseribed in the Sccurity [nstrument 2nd
located at: 3111 BEL AIR DR UNIT 24G
LAS YEGAS, NY 88108

Property Addresci

LAS YEGAS ARFA
The Property includes a unit in, tngether with an undivided interest in the commor. elements nf,

condominium project kRuwn an
SEGENCY TOWERS

[Name of Condominium Project

{the "Condominivm Proget”). I the owners association or other entity whica acis for the
Condominium Preject {the "Owaers Association”} holds title 1o property fur the banefit or use of
its members or shareholders, the Property alse includes Borrower’s interest in the Owrers
Asenciation and the uses, proceeds and benefits of Borrower's interest,

CONDOMINIUM COVENANTS. Inaddition to the covenants and sgreements made in the
Security Instrument. Borrower and | ender Fucther covenant and agree as follows:

A, Condominium Ubligations. Borrower shal) perform zi1 of Barrower's otligatinns under
the Cundominium Project’s Constiteent Documents. The "Coastituent Documents” are the: (i)
Dectaratior o7 any other document which creates the Condominium Project; (i3) by laws; (iii} code
of regulations; and {iv] other equivalent documents, Borrower shall promptly pay, when due, ¢ll
dues and nssessmentsimposed pursuant to the Constituent Documents,

B. Praperty Insursnce. So long as the Owners Association maintoing, with a generally
aveepied insuranee carries, @ "master” or “blanket”™ palicy on the Condominium I'roject which is

MULTISTATE CONDOMINIUM RIDER - Single Family
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satisfactory to Lender and which provides insurance coverage in the amounts {including deductible
leveis), for the periods, and against loss by fire, bazards inciuded within the term "extended
cuverspe,” and any other hazards, including, but not [imited 0, carthguakes and floads, from which
lender requires insurance, then: {3 {ender waives the provision in Section 3 for the Periodic
Payment to Lender of the yearly premiom installments for property insurance on the Property, and
(i) Horrower's abligation under Section § 1o maintain properly insurance coverage on the Praperty
is Jdeemed satisfied to the extent that the required coverage is provided by the (wners Associgtion
policy.

Whart Lender requires as a condition of this waiver can ¢hange during the term of the loan.

Horrower shall give Lender prompt notice of zny lapse (0 required property insurance coverage
provided by the master or blanket pelicy.

It the event of a distribution of property insurance proveeds in liew of restoration or repair
fellowing a loss to the Property, whether to the upit o to commaon clements, any procesds payable
0 Borrower are hereby assigned and shall be paid 16 Lender for application to the sums secured by
the Securrty Instrument, whether or not then due, with theexzess if any, paid <0 Borower,

(., Public Liability [nsurance. Borrower shall tzke such octions a5 may be reasonable to
insure that the Owners Association maintains a public liability insurance palicy sccaprable in form,
amourt, snd extent of coverage ta [Lender,

D. Cendemnation. Tho procesds of any award or claim for damages, direct or cunsequential,
pavable 1y Borrower in caneection with any condemnation or other taking of all or any part of the
Property. whether of the unit or of the common ¢lementz, or for any convejance in liew of
condemmnation, are hereby assigned and shall be paid 10 Lender, Such proceeds shall be applied by
Lender to the sums secured by the Security Instrumentas provided in Section 11,

Ii. [ender's Pricr Consent, Borrower shall not, escept after notice to Lender and with
lender's prios written consen:, either partition ar subdivide the Property o consent to: {i) the
abandonment or termination of the Condominium Projuct, except for ahandanmens or terminztion
required by law in the case of substantial destruction by Fire or other casaalty or in the case of a
raking by condemnation or eminent domair: (i} any amendment w0 any provision of the
Constitnent Dixcuments il the provision is [or the express benelit of Lender: {iii) wrmination of
profssyiona. manogement and assumption of self*management of the Owners Association: or {iv)
any action which would have the effect of rendering the public liability tnsurance coverage
maintained by the Owners Association unacceptable 1o Lender,

¥. Remedies, Il Borrower does nol pay condominiam dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Leader under this paragraph ¥ shall become
additional debt of Borrower sceured by the Svcurity Instrument, Unless Borrpwer and [ender sgree
w other teres of payvment, these amounts shall bear interest Trom the dale of dishursement at the
Note rate snd sha’l be payable, with interest, upon notice from Lender to Borrawer requesting
payment.

BSER [DOORA) Pope 2 of 3
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(Seal)

~Dorrower

{Seal}

~[arrowear

(Seal}

«Horrt:wer

~ {Seal)

=Borrower

{Seal)

~lHorrower

S
=Borrower

__ {Seal)

sBarrower

{Seal)

-Harrawer
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LOAN # 3300690454

-4 FAMILY RIDER

{Assignment of Rents)

THIS 1 4 FAMILY RIDER ia made this  8TH Jday of QCTOBER, 2004 .
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Desd of
Trust ar Security Deed (the "Security Instrument”™) of the same date given by the undersigned
{the ~Bozrower™} 1o secure Borrower’s Now o BANK OF AMER CA, N.A.

(the "[.ender”™) of the same date and covering Lhe Proper1y deseribed in the Security Instrument

and lovated at
3171 BEL AIR ER UNIT 249G, LAS VEGAS, NV 89109

LAS VEGAS AREA {Pruperty Address!

1-4 FAMILY COVENANIS. In addition to the covenants and agreements made in the
Sccurity Instrument, Horrower and Lender further envenant and agree as follows:

A, ADDITIONAL PROPERTY SUBIECT TO THE SECURITY INSTRUMENT. In
additicn w the Property described in the Security [nstrument, the following items now or
hercalier attached to the Froperty tr the extent they are fintures are added tn the Property
description, and shall also constitute the Property covered by the Security Instrument: building
materials, appliznces and poods of every nature whatsuever now or hereafter located in, on, or
vsed, ur intended to be used in conmection with the Praperty, including, but not limited ta, those
for the purposes of supplying vr distributing heating, cooling, elcelricity, gas, water, 3ir and light,
fire prevention and extinguishing apparatus, security and access control apparatus, plumbing, bath
tubs, water heaters, water closers, sinks. ranpes, stoves, refrigerators, dishwashers, disposals,
washers, dryers, awnings. storm windows, storm doors, screens, blinds, shades, curtains and
curtmn rods, attached mirrors, vabinels, paneling and attached floor coverings, all of which,
including replacements and additions theret, shall be deemed 10 be and remain & part of the
Property covered by the Security Instrument. All of the foregoing together with the Property
described 1n the Security [nstroment {or the leaschold estate 37 the Security Instriment is on s
leasehold) are referced o in this 14 Family Rider and the Security [nstzument as the *Property.”

MULTISTATE 1-4 FAMILY RIDER
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B. USE OF PROPERTY: COMPLIANCE WITH LAW. Borrower shall not seek, agree
10 or make 8 change in the wse of the Properiy or its zoning classification, unless Tender has
agreed i writing o the change. Borrower shall comply with all laws, ordinances, regulations and
requiremnents of any governmental Hody applicable to 1he Propesty.

C. SUBORDINATE LIENS. Except an permiticd by federal law, Bosrower shall not
allow any lien inferinr to the Sceurity Tnstrument to be perfevted against the Property without
Lender’s prior weitten permission,

D. RENT LOSS INSURANCE, Borrawer shall maintain insurance agunst rent loss in
additinn to the other hazards Tor which insurance is required by Section §. .

E. "BORROWER'S RIGHT TO REINSTATE™ DELETED, Section 19 is deleted.

F. BORROWER'S QCCUPANCY. Unless l.ender and Botrower ntherwise agree in
writing, Section § concerning Borrower’s vecupancy of the Property is deleted.

G.  ASSIGNMENT OF LEASES, Upon Lender's request after defavi:, Burrower shall
assign to Lender ai) keases of the Property and all security deposits made in connection with leases
of the Property. Upon the assigrment, Lender shall have the right to modify, extend or terminate
the existing leases and to execute new leases, in |ender’s sole discretion. As used in this paragraph
(3, the word "lcase” shall mean "sublease”™ if the Sacurity Instrument is on a leasehold.

H., ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSTON, Borrawer ehsolotely and uneopditionally assigns and transfers to Tender all the
rents and revenues ("Renls™) of the Property. regacdless of to whom the Rents of the Property are
payable. Borrower authorizes Leader or Lender's agents 10 coltect the Ronts, and agrees that cach
tenaat of the Property shall pay the Rents 10 Lender ar Lender’s agents. However, Bortower shall
receive the Rents until {i} Lender has given Borrower notice of defaslt pursuant to Section 22 of
the Security Inssrument, and (i) Lender bas given notice to the tenant(s) that the Reats are to be
paid to Lender or Lender’s agent, This assigrmen: of Rents constitutes an sbsolute urﬁ:gnmum
and not an assignment for add:tional security only.

If Lender gives notice of default 10 Burrower: (1) 2all Rerts received by Bosrower shail be
hetd by Rorrower as trustee for the benelit of Lender only, tu be applied to the sums secured by
the Security nstrument; (i) Lender shatl be entitled 10 collect and reccive ail of the Rents of the

BS57R (0063} Pape 2 0f 4 M5?7 WNIES/04 J:%8 AM 330269154
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Property; Gii} Borrower agrees that each tepeot of the Property shall pay all Rents duc and unpaid
to Lender or Lender's agenis bpon |.ender’s written demend tn the tenant; {iv) unless applicable
law provides otherwise, sll Rents collected by Tender ur lender's agents shall be spplied Jirst to
the costs of waking control of and managing the 'roperty and cullecting the Rents, including, tnnt
not limited to, attoracy’s fees, receiver's frws, premiums on receiver's bonds, repair and
mainicnance COSIS, insUrance premiums, taxes, assessmerts and other charges on the Property, and
then to the sums sccured by the Securnity Instrument; (v} Lender, Lender's agents or any judicially
appointed receiver shall be liable to account for only those Rents acwally received; and (vi)
lender shall be entitled 1o have a receiver appointed to eke possession of and manage the
Property and collect the Rents and profits derived from the Property without any showing as to
the inmdeyuacy of the Property us mecurity.

If the Rents of the Propecty are not sufficient o vover the costs of taking control of znd
managing he Property and of collecting the Rents any Tunds expended by Lender for such
purposes shall become indebtedness of Borrower 1o Lender secured by the Security Instrument
pursuant 1o Section 9.

Borrower represents and warrants that Borrower has not executed any prior assignment of the
Renss amd hes not performed, and will not perforem, any act thet would prevent Lender from
exercising its rights ender this paragrapl.

Lender, or Lender's agenws or a judicially appointed receiver, shell not be required to crter
vpon, take control of or mentain the Properly before or after giving notice of default 1o
Borcowes, HHowever, Lender, or Lender’s sgents or 8 judicially appointed receiver, may du so at
any time whea a default nceurs, Any applicatiun of Rents shall not cure or waive any default or
invaliéatr any other right or remedy of Lender. This assignment of Rents of the Property shall
terminate when all the sums secured by the Security Instrument are paid 1o full.

I, CROSS-DEFAULT PROVISION. Borrower's default or breach under any note or
agreement in which Lender has an interest shull be a bresch uader the Security lnstroment and
!ender may invoke any of the remedies permitted by the Security Instrument,

BS57A {0m8) Pago 3 of 4 MSTF 10405/ 04 7358 AM 3300697554
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W, Borpower accepts and agress to the terms and pravisions contained

(Seat}

Borrower

{Scal)

«Roarrower

(Seal)

~Horeower

{Scal}

~Boreower

‘Seal)

~-Noreowor

{Séa!}

~Norrnwer

(Seal)

Hotrower

{Seal)

BS5A (0n0s)
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~Hurrowar
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Inst# 201011120004451
Fees: $14.00

NIC Fee: $0.00
111212010 09:46:04 AM

Rezeipt #: §79987
Assessor Parcel Number: 162-10-812-185 Requestor:

File Number: R73103 NORTH AMERICAN TITLE COMPAN
Recorded By: SOL Pgs: 1

DEBBIE CONWAY
CLARK COUNTY RECORDER

LIEN IOR DELINDUENT ASSESSMENTS

Red Roek Financial Services is a debt collector and is attempting 1o collect a debt. Any informeation
ebtained will be used for that purpose.

NOTICE IS HEREBY GIVEN: Red Rock Financial Services, a division of RMI Management LLC,
officially assigned as agent by the Regency Towers Association, Inc., herein also called the Association, in
accordance with Nevada Revised Statues 116 and outlined i the Association Covenants, Conditions, and
Restrictions, herein also called CC&R's, recorded on 10/26/2000, in Book Number 20001026, as Instnanent
Number 01384 and including any and all Amendments and Annexations et. seq., of Official Recerds of Clark
County, Nevada, which have been supplied 1o and agreed upon by said owner.

Said Association imposes a Lien for Delinquent Assessments on the commonly known property:
3111 Bel Air Dr #24G, Las Vegas, NV §9109
REGENCY TOWLERS AMD PLAT BOOK 14 PAGE 37 UNIT 185, in the County of Clark
Current Owner(s) of Record:
MICHAEL T. ELLIOTT ,
The amount owing as of the date of preparation of this liea is **§5,183.13.
This amount includes assessments, late fees, interest, fines/viclations and collection fees and costs.
** Tlhe said ameount may increase or decrease as assessments, late fess, interest, fines/viclations, collection fees,
costs or partial payments are applied to the account.

Dated/November §, 2010

S ANBn Q‘:ﬂtw nJ

Pre:parf:d By Anna Romcro Red Racle Financial Services, on behalf of Regency Towers Association, Inc,

STATE OF NEVADA )

COUNTY OF CLARK }

On November 8, 2010, before me, personally appeared Anna Romero, personally known to me (or proved 1o

me on the basis of salistactory evidence) 1o be the person whose name is subscribed 1o the within instrument
" and acknowledged to me that they exccuted the same ih their authorized capacity, and that by their signature on

the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal. MER"I’I. SIBLEY

L HEPR Nofory Public Sitote of Nevoda
& vl No. 08-7¢34-1
o AM}r appt. wp. Sept. 4, 2012

7251 Amigo ; reet, Suite J00
Las Vegas, Nevada 89119
702-932-6887

Description: Clark,NV Document-Year.Date.DocID 2010,1112.4451 Page: 1 of 1
OCrder: nv Comment:
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Inst # 201102010002543

Fees: $14.00
NIC Fee: $0.00
02f01;2011 02:48:26 P
Assessor Parcel Number: 162-10-812-185 Receipt % 561327
_File Number: R73103 Flequestur‘:
Las Vegas, NV 89109 , _
Title Order Number: Recorded By: BGN Pgs:1

- 1036718 DEBBIE CONWAY

CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL PURSUANT TO THE
LIEN FOR DELINQUENT ASSESSMENTS
€ IMPORTANT NOTICE 4

Red Rock Financial Services iy a debt collector and is attempting 1o collect a debt. Any information obtained
will be used for that purpose.

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN
THIS NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE

AMOUNT IS IN DISPUTE!

NOTICE IS HEREBY GIVEN: Red Rock Financial Services officially assigned as agent by the Regency
Towers Assoclation, Inc., under the Lien for Delinquent Asscssments, recorded on 11/12/2010, in Book Number
20101112, as Instrument Number 0004451, reflecting MICHAEL T. ELLIOTT as the owner(s) of record on said
lien, land legally described as REGENCY TOWERS AMD PLAT BOOK 14 PAGE 37 UNIT 185, of the
Official Records in the Office of the Recorder of Clark County, Nevada, makes known the obligation under the
Covenants, Conditions and Restrictions recorded 10/26/2000, in Book Number 20001026, as Instrument Number
01384, has been breached. As of 07/01/2010 forward, all assessments, whether monthly or otherwise, late fees,
interest, Association charges, legal fees and collection fees and costs, less any credits, have gone unpaid.

Above stated, the Association has equipped Red Rock Financial Services with verification of the obligation
according to the Covenants, Conditions and Restriction in addition to documents proving the debt, therefore
declaring any and all amounts secured as weil as due and payable, electing the property to be sold to satisfy the
obligation. In accordance with Nevada Revised Statutes 116, no sale date may be set until the ninety-first (91)
day after the recorded date or the mailing date of the Netice of Default and Election to Sell. As of January 21,
2011, the amount owed is § 8,728.16. This amount will continue to increase until paid in full,

o a{,(»%-'r‘“/ Dated: January 21, 2011

Prepared By Joshua Wood, Red Rock Financial Services, on behalf of Regency Towers Association, Inc,

STATE OF NEVADA )
COUNTY OF CLARK )

On January 21, 2011, before me, personally appeared Joshua Wood, personally known to me (or proved to me
on the basis of satisfactory evidence) (o be the person whose name is subscribed to the within instrument and
acknowledged to me that they executed the same in their anthorized capacity, and thal by their signature on the
instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

MERYL SIBLEY
otery Pubc Siole of Nevada
Ne. 08-7934.1

vl /s 4‘-1_?{‘
ncial Servicgd Meryl Sibley

When Reer ee

Mail To: 7251 Amigo Street, Suite 100 Notary Public Stale L , i 4 2012
Las Vegas, Nevada 80119 of Nevada B/ My appt- exp. Sepk. 4,
702-032_6887 No.08-7834-1 My Appt Expires Sept. 4, 2012

Description: Clark,NV Document-Year.Date.DocID 2011.201.2543 Page: 1 of 1
Order: nv Comment:



Inst #; 201107130000503
Fees: $14.00

N/C Fee: $0.00

0771372011 09:06:50 AM

Assessor Parcel Number: 162-10-812-185 Receipt #: 842559

File Number: R73103 Requestor:
Property Address: 3111 Bel Air Dr #24G NORTH AMERICGAN TITLE COMPAN
Las Vegas, NV 89109 Recorded By: KXC Pgs: 1
Title Order Number: [(ﬂ DEBBIE CONWAY
| S}Cz CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL PURSUANT TO THE
LIEN FOR DELINQUENT ASSESSMENTS
% IMPORTANT NOTICE ¥

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any information obtained
will be used for that purpose.

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN
THIS NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE

AMOUNT IS IN DISPUTE!

NOTICE IS HEREBY GIVEN: Red Rock Financial Services officially assigned as agent by the Regency
Towers Association, Inc., under the Lien for Delinguent Assessments, recorded on 11/12/2010, in Book Number
20101112, as Instrument Number 0004451, reflecting MICHAEL T. ELLIOTT as the owner(s) of record on said
lien, land legally described as REGENCY TOWERS AMD PLAT BOOK 14 PAGE 37 UNIT 185, of the
Official Records in the Office of the Recorder of Clark County, Nevada, makes known the obligafion under the
Covenanis, Conditions and Restrictions recorded 10/26/2000, in Book Number 20001026, as Instrument Number
01384, has been breached. As of 07/01/2010 forward, ail assessments, whether monthly or otherwise, late fees,
interest, Association charges, legal fees and collection fees and costs, less any credits, have gone unpaid.

Above staied, the Association has equipped Red Rock Financial Services with verification of the obligation
according to the Covenants, Conditions and Restriction in addition to documents proving the debt, therefore
declaring any and all amounts secured as well as due and payable, eleciing the property to be sold to satisfy the
obligation. In accordance with Nevada Revised Statutes 116, no sale date may be set until the ninety-first (91)
day after the recorded date or the mailing date of the Notice of Default and Election to Sell. As of July 5, 2011,
the amount owed is $15,948.63. This amount will continue 10 increase until paid in full,

/ Dated: July 5, 2011

Prepa y Joshua Woed, Red Rock Financial Services, on behalf of Regency Towers Association, Inc.
STATE OF NEVADA }
COUNTY OF CLARK }

On July 5, 2011, before me, personally appeared Joshua Wood, personally known to me (or proved to me on the
basis of satisfactory evidence) to be the person whose name is subscribed to the within instrument and
acknowledged to me that they execuled the same in their authorized capacity, and that by their signature on the
instrument the person, or the-entity upon behalf of which the person acted, executed the instrument.

G JULIA THOMPSON
ITTEPR Notary Public 51;;-3;! !;lmda
Recorded {Red Rock Financial Services 3 J;' No. 08- -
. . axp. Sept, 4, 2012
Mail To: 7251 Amigo Street, Suite 100 ‘\ j My appt. Sxp. >9p
Las Vegas, Nevada 89119

702-932-6887

Description: Clark,NV Document-Year.Date.DocID 2011.713.602 Page: 1 of 1
Order: nv Comment:
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Inst #: 201103280002335

Fees: $14.00

N/C Fee: $0.00

034282011 01:26:35 PM
APN: 16210-812-185 Receipt # 719456
Collections of America, Inc. . Requestor:
1500 East Tropicana #108 ’
Las Vogas, v §9118 COLLECTIONS OF AMERICA
(702) B0B-0989 or (702) 463-3285 Recorded By: ARO Pys: 1
FAX: (702) 361-0186 DEBRBIE CONWAY

CLARK COUNTY RECORDER

March 28, 2011

Michael T, Elliott -

3111 Bel Air Drive #240
Las Vegas, NV 89109

APN: 162-10-812-185 S
NOTICE OF CLAIM OF LIEN-DELINQUENT HOMEOWNERS ASSESSMENT

NOTICE is hereby given that Las Vegas International Country Club Estates Association , A Nevada
Corporation, and its successors and assigns, hereinafter called "the Association," formed fo provide the
maintenance, preservation, and architectural control of the residence lots and common area of the
Association homeowners in the County of Clark, State of Nevada, entitied N. R. S. Section 1,144.17 et. Seq.
and N. R. S. 116.3115 et. Seq., for the services performed which were to be and were actually furnished,
used and performed on the said premises, locafed in the county of Clark, State of Nevada, more particularly
described as follows:

PARCEL# 162-10-812-185

COMMONLY KNOWN AS: 3111 Bel Air Drive #24G Las Vegas, NV 89109

Legal Description: REGENCY TOWERS AND PLAT BOOK 14 PAGE 37 UNIT 185 8EC 10 TWP 21
: RNG 61 - ,

And that the whole of said real estate upon which the buildings are situated is reasonably necessary for the
convenient use and occupancy of said building(s}. '

That Michael T. Eliictt own(s) and reputedly own(s) said real property and improvements herein above
described. THAT THE AMOUNT OWING AND UNPAID TOTALS $1,320.00 AS OF March 28, 2011.

This amount Includes collections fees, trustees fees, and ATTORNEY FEES AND THE FEES OF THE
MANAGEMENT BODY INCURRED IN CONNECTION WITH PREPARATION, RECORDING, AND
FOREGCLOSURE OF THIS LIEN. - -

Dated; March 28, 201
By Steve Yarmy, Esq. STATE OF NEVADA

County of Clark
When Recorded Mail to; - OO e

Collections of America, Inc. T, CAROL SALMON
1500 East Tropicana #108 . § F{E8Y - Notary Public, State of Nevada

% Appointment No. 08-8095-1
Las Vegas, NV. 89119 29 \iy hppt, Expires Aptil 1, 2012

THIS INSTRUMENT WAS ACKNOWL EDGED BEFORE ME,
ANGTARY PUBUWHB AR DAY OF gzar% 2011,
BYOJRVErT 4 2?‘25{ s EM OTARY PUBLIC

—

Description: Clark,NV Document-Year.Date.DocID 2011.328.2335 Page: 1 of 1
Order: nv Comment: *
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Inst#: 201112010002275
Fees: $18.00
.o e e . - NIC Fee: $0.00
1270112011 02:13:51 PM
Receipt #: 995018
APN#: 162-10-812-185 : : Requestor:

Collections of America, Inc. COLLECTIONS OF AMERICA

1500 East Tropicana # 108
Las Vegas, N\?. 89119 Recarded By: ECM Pys: 2

(702) 806-0989 FAX(702)361-0196 DEBBIE CONWAY
CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL

~ Michael T. Eliiott
3111 Bel Air Drive #24G
| as Vegas, NV 89109

December 1, 2011

RE: NOTICE OF DEFAULT AND ELECTION TO SELL .
WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS

" NOTICE YOU COULD LOSE YOUR HOME EVEN IF THE AMOUNT IS
IN DISPUTE. A NOTICE OF DEFAULT AND ELECTION TO SELL
UNDER NOTICE ASSESSMENT CLAIM AND LIEN HAS BEEN FILED.
YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE
DELINQUENT IN YOUR HOMEOWNER ASSOCIATION ASSESSMENTS.

YOUR PROPERTY MAY BE SOLD WITHOUT ANY COURT ACTION. And
this is to advise you that you have the legal right to bring your account current by paying
all of the past due assessments plus permitted costs and expenses, including interest
and late fees within the time permitted by law for the reinstatement of your account Ninety
(90) days from the recorded date of this Notice of Default, a sale date will be set.. NOTICE
IS HEREBY GIVEN that Las Vegas International Country Club Estates located at 2854
Geary Place #3809 Las Vegas, NV 89108, is the lien holder and beneficiary under an
Assessment Lien dated March 28, 2011 and recorded as instrument #0002335 Book
#20110328 of Official Records, in Clark Caunty, Nevada to secure certain obligations
under the Declaration of Covenants, Conditions, and Restrictions, Carol Salmon of
Collections of America, Inc. has been appointed as agent for Las Vegas Intemational
Country Club Estates to conduct the foreclosure of this property described therein as:
Commonly known as: 3111 Bel Air #24G Drive Las Vegas, NV 89109 _
Legal Description: Regency Towers AMD PLAT BOOK 14 PAGE 37 UNIT 185 SEC 10

TWP 21 RNG 61

Description: Clark,NV Document-Year.Date.DocID 2011.1201.2276 Page: 1 of 2
Order: nv Comment:



‘@ Page2 : . a " ' December'i,zb'l‘l

Amount due is $3,366.00 as of December 1, 2011, This amount includes collection
fees, late fees, interest, and attorney fees.

The beneficial interest under such claim of Lien and the obligations secured thereby are
presently held by the undersigned. A breach of, and default in the obligations for which
such lien is secured has occurred, In that payment has not been made. By reason
thereof, the present beneficiary under such Claini of Lien has declared and does hereby
declare all sums secured thereby immediately due and payable and has elected to cause
APN# 162-10-812-185

Notice of Default and Election to Sell

the property to be sold to satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, CHAPTER 116, a sale
will be held if this obligation is not completely safisfied and paid within (90) days
from the date of recording of this Notice and on the property described herein
above.

DATED this / day of December, 2011. Las Vegas International Country Club

e ———

Estates Y
sv. (/[ A «Jézﬂ/

Sara Olen |
KAREN ANN RICHARDS
State of NEVﬂda ) \ NOTARY PUBRLK
STATE OF NEVADA
) 88; 9 Wy Cammission Expicss:8-21-2016
County of Clark ) __ Coriiicalo No: 1158054

THIS INSTRUMENT WAS ACKNOWLEDGED BEFORE ME: NOTARY PUBLIC ON
THIS L1 DAY OF December, 2011

SIGNATLJRE.: Abwv O,mu\gq,d/\m;l S

( Notary Pubic)

Description: Clark,NV Document-Year, Date.DocID 2011.1201.2276 Page: 2 of 2
Order: nv Comment:
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Inat # 201206210001504
Fees: $17.00

N/C Fee: $0.00

0B/24/2012 12:29:12 P/

Recelpt #: 1206223
APN: 162-10-812-185

Collections of America, Inc. Requeator:

1500 East Tropicana #108 COLLECTIONS OF AMERICA

Las Vegas, NV. 89112 Recorded By: MISH Pge: 1

(702) 806-09B9 or (702) 463-3285

FAX: (702) 361-0196 | DEBBIE CONWAY
CLARK COUNTY RECORDER

June 21, 2012

Eliiott, Michael T.
2111 Bel Air Drive #24 G
l as Vegas, NV 89109

APN: 162-10-812185 ,

NOTICE OF CLAIM OF LIEN-DELINQUENT HOMEOWNERS ASSESSMENT NOTICE is hereby given
that Las Vegas International Country Club Estates Association, A Nevada Corporation, and its
successors and assigns, hereinafter called ‘the Association,” formed to provide the maintenance,
preservation, and architectural control of the residence lots and common area of the Association
homeowners in the County of Clark, State of Nevada, entitied N. R. 8. Section 1,144.17 et. Seq. and N. R.
S. 116.3115 et. Seq., for the services performed which were fo be and were aclually fumished, used and
performed on the said premises, located in the county of Clark, State of Nevada, more particularly described

as follows:
PARCEL# 162-10-812-185

COMMONLY KNOWN AS: 3111 Bel Air Drive # 24G Las Vegas, NV 80109

Legal Description: REGENCY TOWERS AND PLAT BOOK 14 PAGE 37 UNIT 185
SEC 10 TWP 21 RNG 61

- And that the whole of said real estate upon which the buildings are situated is reasonably necessary for the
convenient use and occupancy of said building(s).

That Elliott, Michael T, own(s) and reputedly own(s) said real property and improvements nerein above
described. THAT THE AMOUNT OWING AND UNPAID TOTALS $4,366.00 AS OF June 21, 2012, -

This amount Includes collections fees, trustees fees, and ATTORNEY FEES AND THE FEES OF THE
MANAGEMENT BODY INCURRED IN CONNECTION WITH PREPARATION, RECORDING, AND

FORECLOSURE
Jur[eji, 2012 %\/ _
A . ___SaraOlen STATE OF NEVADA
goaree TR ' County of Clark
When Recorded Mail to: AL ook, mrﬂ?-?f,%*ﬁé‘“’
Collections of America, Inc. B STATEOFNEVADA
1500 East Tropicana #108 J Wy Commission Expires; :21-201
Las Vegas, NV, 89118 Oarﬁﬁc&!aﬂo:ﬁ-saﬂsq
THIS INSTRUMENT WAS ACKNOWLEDGED BEFORE ME,
ANOTARY PUBLICOFTHIS___ 7/ 2t DAYOF _J&une 2012.
BY Sawa O lexyy <Gaiss D L0 1ol SNOTARY PUBLIC

Description: Clark,NV Document-Year,Date.DocID 2012.621.1804 Page: 1 of 1
Order: nv Comment:
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Inst # 201207250002134
Fees: $18.00

N/C Fee: $0.00

07/25/2012 01:00:28 PM

APN#: 162-10-812-185 Receipt #: 124711
Coliections of America, Inc. _ Requestor:
1500 East Tropicana # 108 COLLECTIONS OF AMERICA
Las Vegas, NV. 89118 Recorded By: ADF Pgs: 2
(702) 806-0989 FAX(702)361-0186 | DEBBIE CONWAY

' CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL

Michael T. Eliioit -
3111 Bel Air Drive #24G
Las Vegas, NV 89109 -

July 25, 2012

RE: NOTICE OF DEFAULT AND ELECTION TO SELL
WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE YOU COULD LLOSE YOUR HOME EVEN IF THE AMOUNT IS
IN DISPUTE. A NOTICE OF DEFAULT AND ELECTION TO SELL
- UNDER NOTICE ASSESSMENT CLAIM AND LIEN HAS BEEN FILED.
"YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE
DELINQUENT IN YOUR HOMEOWNER ASSOCIATION
ASSESSMENTS. YOUR PROPERTY MAY BE SOLD WITHOUT ANY
COURT ACTION. And this is to advise you that you have the legal right
to bring your account current by paying all of the past due
assessments plus permitted costs and expenses, including interest
and late fees within the time permitied by law for the reinstatement of
your account Ninety (90) days from the recorded date of this Notice of
Default, a sale date will be set. NOTICE 1S HEREBY GIVEN that Las
Vegas International Country Club Estates located at 2854 Geary Place
#3809 Las Vegas, NV §9109 is the lien holder and beneficiary under an
Assessment Lien dated June 21, 2012 and recorded as instrument
#0001804 Book #20120621 of Official Records, in Clark County,
Nevada to secure certain obligations under the Declaration of
Covenants, Conditions, and Restrictions. Carol S8almon of Coliections
of America, Inc. has been appointed as agent for Las Vegas
international Country Club Estates the foreclosure of this property
described therein as:

Description: Clark,NV Document-Year.Date.DocID 2012.725.2134 Page: 1 of 2
Order: nv Comment:



® Page? July 25, 2012

Commoniy known as: 3111 Bel Air Drive #24G Las Vegas, NV 89109
Legal Description: REGENCY TOWERS AMD PLAT BOOK 14 PAGE 37

UNIT 185 SEC 10 TWP 21 RNG 61

Amount due is $5,184.50 as of July 25, 2012. This amount includes collection fees,
late fees, interest, and attorney fees,

The beneficial Interest under such claim of Lien and the obligations secured thereby are
presently held by the undersigned, A breach of, and defauif in the obligations for which
such fien is secured has occumed. In that payment has not been made. By reason
thereof, the present beneficiary under such Claim of Lien has declared and does hereby
deciare all sums secured thereby immediately due and payable and has elected to cause
APN# 162-10-812-185 :

Notice of Default and Election fo Sell

* the property to be sold fo satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, CHAPTER 116, a sale
will be held if this obligation is not completely satisfied and paid within (90) days
from the date of recording of this Notice and on the property described herein
above, :

DATED this 2-5 day of July, 2012. Las Vegas International Country Club Estaies

BY.
Amandsa Olen
KAREN ANN RICHARDS'
State of Nevada ) _ NOTARY PUBLIC
sl BTATEOFNEVADA
8s: 75 Wy Cormmisslon Explres: 8-21-2615
) 88; Certificate No: 11-58054

County of Clark )

THIS INSTRUMENT WAS ACKNOWLEDGED BEFORE ME NOTARY PUBLIC ON
THIS__ 25 DAY OF July, 2012, -

SIGNATURE izg)‘ﬂ"‘“ Ol w

(Notary Pubic)

Description: Clark,NV Document-Year.Date.DoclD 2012,.725.2134 Page: 2 of 2
Order: nv Comment: .



CIVIL COVER SHEET A-13-0682055-C

Clark County, Nevada

Case No. ~
 (Assigned by Clerk s Office}

_L Party Information

XIV

LN Management LLC Series |
Plaintiff(s) (name/address/phone): ‘3111 Bel Air 24G, P.O. Box
P.O. Box36208, Las Vegas,
NV89133
) Kerry P. Faughnan, Esq.
P.0. Box 335361, NLV, NV
89033, (702) 301-3096

Attorney (name/address/phone

{18 N ature Of Controversy (Please check applicable bold category and
applicable subcategory, _1f _approprl_ate)_

MichaeiT Elliot et al, 3111

Defendan‘t(s) {name/address/phene): ‘Bel Air Drive, #24G, Las

Vegas, Nevada 89108

| Attorney (namefaddress/phone);

[___l Arbitration Requested

Civil Cases

Real Property . Torts =~

(] Landlord/Tenant 1l Negligence [ Product Liability

[] Unlawful Detainer | [ Negligence — Auto [ Product Liability/Motor Vehicle
[ Title to Property 1 Negligence — Medical/Dental | {1 Other Torts/Product Liability

D Forecl’osﬁré | [ Negligence — Premises Liability Sl Intentional Misconduct |

[T Lic né ) ' {Slip/Fall) I3 Torts/Defamation (Libel/Slander)

) L ICTS . ] [ , H { 5

Quiet Title | [] Negiigence — Other [ Interfere with Contract Rights

L] Specific Performance
] Condemnation/Eminent Domain

[T] Othier Real Property
[ 1 Partition

M Empioyment Torts (Wrongful termination)
[ ] Other Torts

[ Anti-trust

[] Fraud/Misrepresentation

[_] Tnsurance

[1 Legal Tort

R Unfau Competzuon

D Planmng/Zomng

Other C]V]l Fﬂmg Types

Prf)bate |
7] Construction Defect
[ Chapter 40
1 General
g Breaeh of Coniract
Ruilding & Construction
Insurance Carrier
Commercial Instrument
Other Contracts/Acct/Judgment

Estlmated Estate Value:

i Summary Administration
1 General Administration
[[] Special Administration
[ Set Aside Fstates

[ 1 Trust/Conservatorships

[ Individual Trustee Collection of Actions
[ Corporate Trusice Employment Contract
Corporate 11t Guarantce

Sale Contraci
Uniform Commercial Code
L} Civ il Petition for Judicial Review

[ | Foreclosure Mediation

[} Other Administrative Law

[ 1 Department of Motor Vehicles
[:l Workcr 5 Com ensation Appeal

D Other Probate

E]DDDDE]DDD

[[] Appeal from Lower Court (also check
applicable civil case box)
L__I_ Transfer from Justice Court
D Justice Court Civil Appeal
[ Civil Writ
[[] Other Special Proceeding
"1 Other Civil Filing
[l Compromise of Minor’s Claim
[] Conversion of Property
Damage to Property
[] Employment Security
L] Enforcement of Judgment
[] Foreign Judgment — Civil
] Other Personal Property
[_] Recovery of Property
{] Stockholder Suit
l:l Other Civil Matters

III Busmess C()urt Requested (Please check applicable category; for Clark or Washoe Counties-only. )

[ Investments (NRS 104 Art. 8)

[] NRS Chapters 78-88
[ 1 Deceptive Trade Practices (NRS 598)

[] Commodities (NRS 90)
[ Securities (NRS 90)

{71 Enhanced Case Mgmt/Busmess
[] Other Business Court Matters

(1 Trademarks (NRS 600A) -,

May 17, 2013

Date

See other side for family-related c;se fili s.- /

Nevada AOC — Research and Statistics Unit

Docket 82534 Document 2021-10722

Form PA 2
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Electronically Filed

05/17/2013 05:21:55 PM

COMP % i‘/s'e“‘“'“"

Kerry Faughnan, Esq. CLERK OF THE COURT
Nevada Bar No.12204

P.O. Box 335361

North Las Vegas, NV 89086
(702) 301-3096

(702) 331-4222- Fax
Kerry.faughnan(@gmail.com

Attorney for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT FOR

CLARK COUNTY, NEVADA
LN MANAGEMENT LLC SERIES 3111 Case No.A-13-682055-C
BEL AIR 24G TV
Dept. No.
Plaintiff,
V.

COMPLAINT FOR QUIET TITLE AND
MICHAEL T. ELLIOT, an individual, DECLARATORY RELIEF

BANK OF AMERICA, N.A.; and DOES 1
through 10, inclusive;

Exempt from Arbitration: Concerns Title
Defendants. to Property

Plaintiff LN MANAGEMENT LLC SERIES 3111 BEL AIR 24G, by and through its
counsel of record, Kerry P. Faughnan, Esq., hereby complains against the above-named
Defendants as follows:

PARTIES, JURISDICTION AND VENUE

1. This action rclates to the ownership and title of certain real property located in
Clark County, Nevada, commonly known as 3111 Bel Air Drive, #24G, Las Vegas, Nevada
89109 (the “Property”). Accordingly, jurisdiction and venue are appropriate in Clark County,
Nevada.

2. Plaintiff LN MANAGEMENT LLC SERIES 3111 BEL AIR 24G (“Plaintiff”) 1s a
Nevada Limited Liability Company formed under the laws of the state of Nevada.

3. Upon information and belief, Defendant, Michael T. Elliot was a Nevada resident

holding title to the Property prior to a foreclosure sale through which Plaintiff derives its title.

1
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4. Upon information and belief, Defendant Bank of America, N.A. held a mortgage
against the Property prior to a foreclosure sale through which Plaintiff derives its title.

3. The true names and capacities of Does 1 through 10 (“Doe Defendants™) are
currently unknown to Plaintiff, who therefore sues such Doe Defendants by fictitious names.
Plaintiff will seek leave of court to amend this Complaint to reflect the true names and capacities
of each of the Doe Defendants as and when such information is ascertained. (The above-
identified defendants, including the Doe Defendants, are referred to collectively herein as
“Defendants.”)

GENERAL ALLEGATIONS

6. On or about April 26, 2013, Plaintiff acquired by deed that certain real property
commonly known as 3111 Bel Air Drive, #24G, Las Vegas, Nevada 89109 (the “Property”) from
the 3111 Bel Air Drive 24G Trust. A true and correct copy of the Quitclaim Deed 1s attached
hereto as Exhibit 1.

7. The 3111 Bel Air Drive 24G Trust acquired the Property at a properly noticed
foreclosure sale in accordance with NRS 116.3116 through 116.31168, inclusive.

8. The Foreclosure Deed conveying the Property to 3111 Bel Air Drive 24G Trust
was recorded on December 17, 2012 with the Clark County Recorder’s Office in Book/Instrument

Number 201212170000834. A true and correct copy of the Foreclosure Deed is attached hereto

as Exhibit 2.

9. Upon information and belief, Defendants may have had an interest in the Property
at one time.

10.  Upon information and belief, none of the Defendants have a valid interest in the

Property subsequent to the foreclosure sale.
11.  Plaintiff is unable to obtain title insurance on the Property without first quieting
claims against all known persons and/or entities claiming legal or equitable interests in the

Property.
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FIRST CLAIM FOR RELIEF
(Quiet Title)

12.  Plaintiff repeats and re-alleges each and every allegation contained in paragraphs 1
through 11 of this Complaint, as though fully set forth herein.

13.  Plaintiff is the rightful owner of the Property by virtue of their Quitclaim Deed.

14.  Upon information and belief, none of the Defendants have a valid interest in the
Property subsequent to the foreclosure sale.

15.  Plaintiff is entitled to a determination from this Court, pursuant to NRS 40.010,
that Plaintiff is the rightful owner of the Property and that Defendants, and each of them, have no
right, title, or interest in the Property.

16.  In the alternative, Plaintiff is entitled to a determination of what remaining interest
Defendants have in the Property, an accounting of Defendant’s claims, an order of the Court
recognizing Plaintiff as the legal owner of the Property, subject to any unextinguished claims, and
an order of the Court requiring Defendant(s) to accept payments under the terms of any surviving
lien, from Plaintiff.

SECOND CLAIM FOR RELIEF
(Declaratory Relief)

17.  Plaintiff repeats and re-alleges each and every allegation contained in paragraphs 1
through 16 of this Complaint, as though fully set forth herein.

18.  Plaintiff seeks a declaration from this Court, pursuant to NRS 30.010, that title in
the Property is vested in Plaintiff free and clear of all claims of Defendants, and that Defendants
herein have no estate, right, title or interest in the Property, and that Defendants are forever

enjoined from asserting any estate, title, right, or interest in the Property adverse to Plaintiff.

19.  In the alternative, for a determination of what remaining interest Defendants have
in the Property, an accounting of Defendant’s claims, an order of the Court recognizing Plaintiff
as the legal owner of the Property, subject to any unextinguished claims, and an order of the Court

requiring Defendant(s) to accept payments under the terms of any surviving lien, from Plaintiff.

3
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WHEREFORE, Plaintiff prays for the following relief:

1. For a determination and declaration that Plaintiff is the rightful holder of title to
the Property, free and clear of all claims of the Defendants;

2. In the alternative, for a determination of what remaining interest Defendants have
in the Property, an accounting of Defendant’s claims, an order of the Court recognizing Plaintiff
as the legal owner of the Property, subject to any unextinguished claims, and an order of the
Court requiring Defendant(s) to accept payments under the terms of any surviving lien, from
Plaintiff;

3. For such other and further relief as this Court may deem just and proper.

DATED May 8, 2013.

/s/ Kerry P. Faughnan

Kerry P. Faughnan, Esq.
Nevada Bar No. 12204

P.O. Box 335361

North Las Vegas, Nevada 89033
(702) 301-3096

(702) 331-4222- Fax
Kerry.faughnan@gmail.com

Attorney for Plaintiff
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Inst #: 201304260003246
o -k Fees: $18.00 N/C Fee: $0.00
AP.N.: 162-10-812-185 RPTT: $0.00 Ex: #007
04/26/2013 04:36:34 PM
Receipt #: 1591902
Requestor;

LAW OFFICES OF KERRY
FAUGHN

When Recorded Mail To and Mail Tax Statements To: Recorded By: COJ Pgs: 3
LN MANAGEMENT LLC, SERIES 3111 BEL AIR 24G DEBBIE CONWAY

PO Box 36208 CLARK COUNTY RECORDER
Las Vegas NV 89133 - - " _' o

R.P.T.T.: $None-Exempt 7

QUITCLAIM DEED

FOR NO CONSIDERATION,
3111 BEL AIR DRIVE 24G TRUST do(es) hereby remise, release and forever quitclaim to
LN MANAGEMENT LLC, SERIES 3111 BEL AIR 24G

the real property situate in the County of Clark, State of Nevada, described as follows:

Parcel One:

Unit One Hundred Eighty-Five (185) of the Amended Plat of the Regency Towers as the same
Is established and identified in the pian of Condominium filed pursuant to the provisions of
NRS 117.020 on April 12, 1972 in Book 14 of Plats, page 37 as Clarified by Affidavits recorded
September 5, 1972, Document No. 220126 and May 10, 1973, Document No. 285994 and on
August 10, 1973 in Book 16 of Plats, page 27, in the Official Records of Clark County,

Nevada ("Plan") and Amendments thereto.

Parcel Two: |
An undivided .549% interest in the Common Areas included in the Plan.

Parcel Three:

An undivided .549% interest in the Estate for Years created by that certain lease ("Lease") dated
January 1, 1971, between Chanin Nevada Properties, Inc., as landlord and Regency Holding
Corp., as tenant, recorded on January 7, 1971 _in Book 91 as Instrument No. 72485, of Official
Records, Clark County, Nevada.

Subject to:
1. All general and special taxes for the current fiscal year.

2. Covenants, Conditions, Restrictions, Reservations, Rights, Rights of Way and Easements
now of record.

TOGETHER with all tenements, hereditaments and appurtenances, including easements and
water rights, if any, thereto belonging or appertaining, and any reversions, remainders, rents,



Date: 4/22/2013

3111 Bel Air Drive 24G Irus‘f/‘*”" |

STATE OF NEVADA )
1 8S.
COUNTY OF  CLARK )

On ﬂ)ﬁfj ?*5’ Zo! 7 , before me, a Notary Public, personally appeared Iyad Haddad, known
to me to be the person who executed the foregoing, and who acknowledged to me he executed
it on behalf, of the entity named therein.

———

(My commission explres




STATE OF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Number(s)

a)_162-10-812-185

b}
c)
d)
2. Type of Property _
a) Vacant Land b} Single Fam. Res. | FOR RECORDERS OPTIONAL USE
c) | Xl Condo/Twnhse d) [ | 2-4 Plex Book Page:
e) | | Apt Bldg. f) [ ] Commiind’ Date of Recording:
a) - Agricultural hy | | Mobile Home Notes:
iy | | Other )
3.  Total Value/Sales Price of Property: $0
Deed in Lieu of Foreclosure Only (value of property) (3 | | )
Transfer Tax Value: SNVA
Real Property Transfer Tax Due SNONE

4. if Exemption Claimed:

a. Transfer Tax Exemption, per 375.090, Section: 7
b. Explain reason for exemption: Transfer from a trust without consideration

5.  Partial Interest: Percentage bemg transferred 100 %

The undersigned declares and acknowiedges, under penaity of perjury, pursuant to NRS
375.060 and NRS 375.110 that the information provided is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate
the information provided herein. Furthermore, the parties agree that disallowance of any
claimed exemption, or other determipgtion of additional tax due, may result in a penalty of
10% of the tax due plus interest at"™1 1% per month. Pursuant to NRS 375.030, the Buyer and
Seller shall be jointly and s_ srally ligble for any additional amount owed.

Signature: Capacity: _ Grantor

Signature: // " Capacity: Grantee
SELLER (GRANTOR} INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)
| - LN Management LLC,
Print Name: 3111 Bel Air Drive 24G Trust Print Name: _Series 3111 Bel Air 24G
Address: PO Box 36208 | ~ Address: _PO Box 36208
City:  Las Vegas | City: LasVegas
State: NV Zip: 89133 State: NV le 89133
COMPANYIPERSON REQUESTING RECORDING (required if not seller or buyer)
Print Name: Kerry_F_aughn_an:, Esq. File Number:
Address PO Box 335361 o
City: North Las Vegas . State: NV Zip: 89086

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)
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RECORDING REQUESTED BY &
WHEN RECORDED RETURN TO:
Collections of America, INC.

1500 East Tropicana Avenue #108
Las Vegas, Nevada 89119

Forward Tax Statements to Address listed below

3111 Bel Air Drive 24G Trust
900 South Las Vegas Blvd. #810
Las Vegas, NV 89101

T.S. 4936

Title Oder No.

Inet #: 201212170000634
Feea: $18.00 N/C Fee: $25.00
RPTT: $38.25 Ex: #

12/17/2012 10:09:52 AM

Receipt #: 1423129

Requeator:

COLLECTIONS OF AMERICA INC
Recorded By: ANl Pga: 3

DEBBIE CONWAY
CLARK COUNTY RECORDER

TRUSTEE’S DEED UPON SALE NEVADA

A.P.N.: 162-10-812-185

The amount of the unpaid debt was $ 7,000.00

Grantee: 3111 Bel Air Drive 24G Trust

900 South Las Vegas Bivd. #810

Las Vegas, NV 89101

The amount paid by the Grantee was $7,001.00

The property is located in the city of Las Vegas, County of Clark

The documentary transfer tax is $ 38.25 The Grantee herein was the beneficiary

Grantor: Collections of America
1500 East Tropicana Avenue #108
Las Vegas, NV 89119

Collections of America, Inc. as duly appointed Agent and authorized Trustee, under the Notice of Default
and Election to Sell referred to below, and herein called “Trustee,” does hereby grant without covenant
or warranty to 3111: Bel Air Drive 24G Trust herein called “Grantee”, the following described real

property situated in Clark County Nevada:
PROPERTY: 3111 Bel Air Drive #24G Las Vegas, NV 89109

LEGAL DESCRIPTION: REGENCY TOWERS AMD PLAT BOOK14 PAGE 37 UNIT 185 SEC 10 TWP 25 RNG 61

APN: 162-10-812-185

This conveyance is made pursuant to the powers conferred upon Trustee by N.R.S. 116.33162 to N.R.5 116.33168
pursuant to the Notice of Delinquent Assessment recorded-on behalf of Las Vegas International Country Club
Estates against the Trustor Michael T. Elliott, which was duly recorded on June 21, 2012 in Book 20120621 as
Document No. 0001804 in the office of the County Recorder of Clark County, Nevada, and pursuant to the Notice
of Default and Election to sell recorded on behalf of Las Vegas International Country Club Estates against the
Trustor Michael T. Elliott, which was duly recorded on July 25, 2012 in Book 20120725, as Document No.
0002134in the office of the County Recorder of Clark County, Nevada. Notice of Trustee Sale recorded November
15, 2012 in Book 20121115 and as Document Number 0002365 in the office of the County Recorder of Clark
County, Nevada. All requirements of law regarding the recording of the Notice of Delinquent Assessments, mailing
of the Notice of Delinquent Assessments, recording of the Notice of Default and Election to Sell, mailing of the
Notice of Default and Election to Sell, the lapsing of ninety days after the recording of the Notice of Default and
Election to Selt, and the mailing, posting, and publication of the Notice of Sale have been complied with. Trustee,

Description: Clark,NV Document-Year.Date.DocID 2012.1217.834 Page: 1 of 3
Order: 12-26 Comment:



in compliance with said Notice of Trustee’s Sale, and pursuant to powers conferred upon them under N.R.S.
116.33162 to N.R.S. 116.33168 sold said real property at public auction on December 12, 2012. Grantee at said
sale became the purchaser of said property for the amount of sale bid price which was $7,001.00.

Dated: December 14, 2012 Collections of America, Inc. Trustee

BY: CQM‘@, JW
STATE OF NEVADA ) ss Carol Salmon
COUNTY OF CLARK ) Collections of America, Inc.

1500 East Tropicana Avenue #108

S BONNIE MOE Y

A NOTARY PUBLIC, STATE OF NEVADA ¥
y My Commission Expires: 11-21-2015
Certificate No: 11-6381-1 :

APN: 162-10-8121-185
TS#: 4536

On this /4 Jt’tdday of December, 2012, before me, the undersigned Notary Public, duly
commissioned and sworn, personally appeared Carol Saimon, known to me, or proved on the basis of
satisfactory evidence to be the person whose name is subscribed to the written instrument, and who
acknowledged to me that she executed the same freely and voluntarily, and for uses and purposes

therein mentioned.

SIGNATURE@ ONILL M

(Notary Public)

Description: Clark,NV Document-Year.Date.DocID 2012.1217.834 Page: 2 of 3
Order: 12-26 Comment:



STATE OF NEVADA -

DECLARATION OF VALUE FORM
1. Assessor Parcel Number(s) '

0 /G ~/0-S12-185
b) ]
c)

2. Type of Property:

) [J Vacant Land b) I Single Fam. Res, | FORRECORDER’S OPTIONAL USE ONLY
¢) ¥ Condo/Twnhse d) O 2~4 Plex Book: Page:
e) O Apt Bldg. f) O Comm'Vind’l Date of Recording;
g) O Agricultural h) OJ Mobile Home | Notes:
- O Other |
3. a, Total Vaiue/Sales Price of Property: $ 'Z ool O O
b. Deed in Lieu of Foreclosure Oniy (value of property}:  .(__)
¢, Transfer Tax Value: $ 77,00 ’ OO
d. Real Property Transfer Tax Due: S_ 3 8; 25

4. ¥ Exemption Claimed:
2. Tramster Tax Exemption, per NRS 375.090, Section:

b. Explain Reason for Exemption: ___
5. Partial Interest: Percentage being transfcrrcd:/a_f % ‘
The undersigned declarss and ackmowledges, under penalty of perjury, pursnant fo NRS 375.060 and
NRS 375.110, that the information provided is correct to the best of their information and belief, and can be
supported by documentation if calied upon 1o substantiate the information provided herein. Furthermore, the
parties agree that disallowance of any claimed exemption, or other determination of additional tax due, may
result in 2 penalty of 10% of the tax due plus intersst at 1% per month. Pursnant to NRS 375.030, the Buyer

and Seller shall be jointly and severally fiable forany additional amount owed.
- Capacity_Grantor

Signature
Signature ‘ Capacity_Grantee
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

| (REQUIRED) _ ‘ (REQUIRED)
- Print Name (Lg‘léky‘fOI)S 5U1/9’r”9f?‘3t'Pﬂanmﬁm é?/??’{329//4/r‘{>rjjnf;ﬁ% ;24(}
Address: /5‘00‘5457— ’T‘mP,‘agﬁ& Addrc.';s: 9’09 St 44 Las Vasg< Trusy
City, 8t., Zip: ' . & ro0¥  City, 8t, Zipzds V %d _Bf A Q76

las Vegas, AV e s, Ny B0/

COMPANY. /PERSON REQUESTING RECORDING (required if not seller or buver)

Print Name: Escrow #:
Address:

City/State/Zip: ,
AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

Description: Clark,NV Document-Year.Date.DocID 2012.1217.834 Page: 3 of 3

Order: 12-26 Comment:
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Electronically Filed
1/20/2021 3:31 PM
Steven D. Grierson

CLERK OF THE COU
FFCL C&wf ﬁﬂ-“-’

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

NATALIE L. WINSLOW, ESQ.
Nevada Bar No. 12125

NICHOLAS E. BELAY, ESQ.
Nevada Bar No. 15175

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: ariel.stern@akerman.com
Email: natalie.winslow@akerman.com
Email: nicholas.belay@akerman.com

Attorneys for Bank of America, N.A. and Ditech
Financial LLC f/k/a Green Tree Servicing LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

LN MANAGEMENT LLC SERIES 3111 BEL Case No. : A-12-669570-C

AIR 24G, Consolidated with:  A-13-682055-C
Plaintiff, Dept. No.:  XIlI

V.

FINDINGS OF FACT,
MICHAEL T. ELLIOTT, an individual; BANK CONCLUSIONS OF LAW, AND

OF AMERICA, N.A.; and DOES 1 through 10, JUDGMENT

inclusive,

Defendants.

AND ALL RELATED CLAIMS.

Ditech Financial LLC f/k/a Green Tree Servicing LLC (Ditech) and Bank of America, N.A.
(collectively, defendants) filed a summary judgment motion on September 29, 2020. LN
Management LLC Series 3111 Bel Air 24G filed an opposition on November 11, 2020, and
defendants filed reply on November 20, 2020. The court held a hearing on the motion on December

3, 2020. Following the hearing, the court took the matter under advisement.

55773364;1
Docket 82534 Document 2021-10722

Case Number: A-12-669570-C
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On December 14, 2020, the court entered a minute order granting defendants' summary
judgment motion. The court now enters the following findings of fact and conclusions of law.

FINDINGS OF FACT

The Subject Property, Note, and Deed of Trust

1. A deed of trust listing Michael T. Elliott as the borrower (Borrower) and Bank of
America as the lender and beneficiary was executed on October 6, 2004 and recorded on October 20,
2004 (Deed of Trust). The Deed of Trust granted Lender a security interest in real property known
as 3111 Bel Air Dr., Unit 24G, Las Vegas, Nevada 89109 (the Property) to secure the repayment of
a promissory note (the Note) in the original amount of $322,100.00 to the Borrower (the Note and
Deed of Trust together are the Loan). The Deed of Trust listed the APN number as 162-10-812-185.

2. In November 2004, Fannie Mae purchased the Loan, thereby acquiring ownership of
the Deed of Trust. Fannie Mae maintained that ownership at the time of the HOA Sale on December
12, 2012.

3. In September 2008, Federal Housing Finance Agency (FHFA) placed Fannie Mae
into conservatorship "for the purpose of reorganizing, rehabilitating, or winding up [its] affairs.” 12

U.S.C. 8§4617(a)(2). Fannie Mae remains in conservatorship today.

4, At the time of the HOA Sale, Bank of America was the servicer of the Loan for
Fannie Mae.
5. Bank of America serviced the Loan for Fannie Mae up until on or about April 30,

2013, when the servicing rights were transferred to Ditech.

6. On July 30, 2013, Bank of America recorded an assignment of the Deed of Trust to
Ditech.

7. On December 20, 2019, Ditech recorded an assignment of the Deed of Trust to New
Residential Mortgage, LLC.

8. On March 17, 2020, New Residential Mortgage, LLC recorded an assignment of the
Deed of Trust to NewRez LLC d/b/a Shellpoint Mortgage Servicing (NewRez).

557733641
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Fannie Mae’s Contract with Its Servicers, Including Bank of America, Ditech, and NewRez

0. The relationship between Bank of America, Ditech, and NewRez, as the servicers of
the Loan, and Fannie Mae, as owner of the Loan, is governed by the Fannie Mae’s Single-Family
Selling Guide at A2-1-01 and Fannie Mae’s Single-Family Servicing Guide (Guide), a central
governing document for Fannie Mae’s relationship with servicers nationwide. Among other things,
the Guide provides that Fannie Mae's servicers may act as record beneficiaries for the deeds of trust
owned by Fannie Mae and requires that servicers assign these deeds of trust to Fannie Mae upon
Fannie Mae’s demand. Selling Guide at A2-1-01, Servicing Guide F-1-11.

10. The Guide provides that:

The servicer ordinarily appears in the land records as the mortgagee to
facilitate performance of the servicer’s contractual responsibilities, including
(but not limited to) the receipt of legal notices that may impact Fannie Mae’s
lien, such as notices of foreclosure, tax, and other liens. However, Fannie
Mae may take any and all action with respect to the mortgage loan it deems
necessary to protect its ... ownership of the mortgage loan, including
recordation of a mortgage assignment, or its legal equivalent, from the
servicer to Fannie Mae or its designee. In the event that Fannie Mae
determines it necessary to record such an instrument, the servicer must assist
Fannie Mae by

e preparing and recording any required documentation, such as
mortgage assignments, powers of attorney, or affidavits; and

e providing recordation information for the affected mortgage loans.

Selling Guide at A2-1-03 (emphasis added).
11.  The Guide also provides for a temporary transfer of possession of the note when

necessary for servicing, such as managing litigation on behalf of Fannie Mae:

In order to ensure that a servicer is able to perform the services and duties
incident to the servicing of the mortgage loan, Fannie Mae temporarily
gives the servicer possession of the mortgage note whenever the servicer,
acting in its own name, represents the interests of Fannie Mae in
foreclosure actions, bankruptcy cases, probate proceedings, or other legal
proceedings.

This temporary transfer of possession occurs automatically and
immediately upon the commencement of the servicer’s representation, in

557733641




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[N R N R N R R S N N N N S A =~ e o =
co N oo o B~ W N P O © 00 N oo o O w N -+ O

its name, of Fannie Mae’s interests in the foreclosure, bankruptcy, probate,
or other legal proceeding.

Selling Guide at A2-1-04.

11. The Guide includes a chapter describing how and when servicers should pursue
foreclosure. See generally Guide at E-3 (Managing Foreclosure Proceedings). The chapter includes
detailed provisions for how servicers may foreclose on properties when either Fannie Mae, MERS,
or the servicer itself is the beneficiary of record of the relevant deed of trust. Guide at E-3.2-09.

12. The Guide also includes a chapter that explains how servicers should manage
litigation on behalf of Fannie Mae. See generally Guide at E-1 (Referring Default-Related Legal
Matters and Non-Routine Litigation to Law Firms).

13. The Guide states that "Fannie Mae is at all times the owner of the mortgage note,"
and "[a]t the conclusion of the servicer’s representation of Fannie Mae’s interests in the
foreclosure . . . possession automatically reverts to Fannie Mae." Guide at A2-1-04.

14. Pursuant to the Guide, a servicer is required to "maintain in the individual mortgage
loan file all documents and system records that preserve Fannie Mae's ownership interest in the
individual mortgage loan." Guide at A2-4-01.

15.  Any servicer retaining documents related to a particular loan, such as a deed of trust,
has "no right to possess these documents and records except under the conditions specified by
Fannie Mae." Guide at A2-5.1-02.

The HOA Foreclosure Sale and LN Management’s Purported Acquisition of the Property

16. On June 21, 2012, Collections, as agent for the HOA, recorded a Notice of Claim -
Delinquent Assessment Notice.

17.  On July 25, 2012, Collections, as agent for the HOA, recorded a Notice of Default
and Election to Sell.

18.  After the Notice of Default was recorded, on or about August 16, 2012, Bank of
America, through counsel at Miles, Bauer, Bergstrom, & Winters, LLP (Miles Bauer), contacted the

HOA through Collections and requested the super-priority amount.
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19.  Collections responded on or about November 27, 2012, and provided a Statement of
Account.

20. Following receipt of the Statement of Account, Miles Bauer and Collections
discussed the HOA Sale via telephone. In email correspondence recounting the details of the
telephone conversation, Collections confirmed that neither it nor the HOA was "foreclosing on a
super-priority lien pursuant to NRS 116.3116."

21. Collections further confirmed that it and the HOA were "not claiming to have a
super-priority lien since the first mortgage [had] not been foreclosed on the property."

22, Miles Bauer advised Collections that if the HOA and Collections were to conduct a
super-priority sale, "Bank of America would like to payoff any potential senior lien, should one
exist, to protect its first mortgage security interest.”

23.  Collections, on behalf of the HOA, then recorded a Notice of Trustee Sale on
November 15, 2012.

24.  On December 17, 2012, a foreclosure deed was recorded against the Property. The
foreclosure deed states that the Property was sold at an HOA foreclosure sale on December 12, 2012,
to 3111 Bel Air Drive 24G Trust for $7,001.00.

25. 3111 Bel Air Drive 24G Trust subsequently conveyed the Property to LN
Management via a Quitclaim Deed recorded on April 26, 2013.

26. At no time did the Conservator consent to the HOA Sale extinguishing or foreclosing
Fannie Mae’s interest in the Property. (FHFA’s Statement on HOA Super-Priority Lien Foreclosures
(Apr. 21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-Lien-
Foreclosures.aspx).

27. The fair market value of the Property at the time of the HOA Sale was $360,000. The
purchase price at the HOA Sale was less than 2% of the fair market value.

Procedural History

28. LN Management initiated an action for quiet title/declaratory relief on May 17, 2013.

See Case No. A-13-682055-C. The court consolidated the case with the above-captioned action on

October 29, 2013.

557733641
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29. Ditech moved for summary judgment in June 2014. The court granted summary
judgment in favor of Ditech on August 13, 2014. The order granted Ditech's motion "in its entirety"
and constituted the "final order/judgment in this matter.”

30. LN Management moved to set aside the judgment and reopen the case in September
2014. The court granted the motion on September 24, 2014, reinstituting the action.

31.  After a period of inaction by LN Management, the court dismissed the case without
prejudice under Rule 41(e) in May 2018.

32, LN Management moved for reconsideration of the court's order on June 21, 2018,
arguing the court should set aside the court's five-year rule dismissal and reopen the case so that the
parties could obtain "final orders that would determine each of the parties rights as to the property."

33. LN Management specifically stated defendants and LN Management "need this Court
to issue final orders that would determine each of the parties rights as to the property.” LN
Management further represented any delay in resolving the case after the court granted its initial
motion to reopen in September 2014 was due to LN Management's own "excusable neglect."

34. No other party filed an opposition to LN Management's motion to reopen.

35. The court granted LN Management's motion to reopen the case on July 27, 2018.

36.  The matter was then stayed due to Ditech's bankruptcy on March 27, 2019, and it
remained stayed to date.

37. Defendants moved to lift the stay and reopen the case from its statistical closure
concurrently with their summary judgment motion, which the court grants.

CONCLUSIONS OF LAW

1. If any findings of fact are properly conclusions of law, or conclusions of law properly
findings of fact, they shall be treated as if properly identified and designated.
A. Standard of Proof

2. "A quiet title action . . . is the proper method by which to adjudicate disputed
ownership of real property rights.” Howell v. Ricci, 124 Nev. 1222, 1224, 197 P.3d 1044, 1046
(2008). "An action may be brought by any person against another who claims an estate or interest in

real property, adverse to him, for the purpose of determining such adverse claim.” NRS 40.010.
6
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3. NRS 30.010 et seq. gives courts "power to declare rights, status and other legal
relations.” LN Management and defendants both seek declaratory relief under that statute.

4, Here, defendants request declaratory relief and quiet title. LN Management contends
that it bought the property and the first deed of trust was extinguished. Defendants assert the sale
did not extinguish the deed of trust because: (1) Fannie Mae owned the loan, and Bank of America
was the beneficiary of record of the deed of trust in its capacity as the servicer of the loan for Fannie
Mae at the time of the HOA foreclosure sale in December 2012, and thus, the Federal Foreclosure
Bar applies; (2) the HOA foreclosed on only the sub-priority portion of its statutory lien; (3) the deed
of trust survived as a matter of equity.

5. In an action such as the present one, the parties must prove their claims and
affirmative defenses by a preponderance of the evidence. See Nev. J.I. 2EV.1. Under Nevada law,
"[t]he term 'preponderance of the evidence' means such evidence as, when weighed with that
opposed to it, has more convincing force, and from which it appears that the greater probability of
truth lies therein." Nev. J.I. 2EV.1; Corbin v. State, 111 Nev. 378, 892 P.2d 580 (1995) (regarding
entrapment, "[p]reponderance of the evidence means such evidence as, when weighed with that
opposed to it, has more convincing force and the greater probability of truth.").

6. Nevada law draws no distinction between circumstantial and direct evidence.
Deveroux v. State, 96 Nev. 388, 391 (1980); Nev. J.I. 2EV.3 ("The law makes no distinction
between the weight to be given either direct or circumstantial evidence. Therefore, all of the
evidence in the case, including circumstantial evidence, should be considered...").

B. The Five-Year Rule under NRCP 41(e) Has Not Run

7. LN Management contends the court should dismiss this case under NRCP 41(e)
because the five-year rule has expired. The court rejects this argument.

The Action was Brought to Trial

8. NRCP 41(e) only applies if an action is not brought to trial within 5 years after the
action was filed. See NRCP 41(e)(2)(B). The Nevada supreme court defines "trial” as "the
examination before a competent tribunal, according to the law of the land, of questions of fact or of

law put in issue by pleadings, for the purpose of determining the rights of the parties.” United Ass'n
7
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of Journeymen & Apprentices of Plumbing & Pipe Fitting Indus. v. Manson, 105 Nev. 816, 819-20,
783 P.2d 955, 957 (1989). Under this definition, "proceedings leading to a complete grant of
summary judgment constitute a trial”™ for purposes of the five-year rule. Monroe v. Columbia Sunrise
Hosp. & Med. Ctr., 123 Nev. 96, 100, 158 P.3d 1008, 1010 (2007). This holds true even when third-
party claims remain outstanding. Id. at 1011.

0. The court granted summary judgment in favor of Ditech on August 13, 2014. The
order granted Ditech's motion "in its entirety" and constituted the "final order/judgment in this
matter."” While the court ultimately granted LN Management's motion to set aside the judgment in
September 2014, nothing in either NRCP 41(e) or Nevada case law negates the fact Ditech brought
the action "to trial" within the meaning of Rule 41(e).

10. Rule 41(e)'s plain language does not contemplate the five-year rule being reinstated
after it has already been satisfied on summary judgment. See Vanguard Piping v. Eighth Jud. Dist.
Ct., 129 Nev. 602, 608, 309 P.3d 1017, 1020 (2013) (stating the rules of statutory interpretation
apply to procedural rules and noting the court should look to the plain language of the rule); Thran v.
District Ct., 79 Nev. 176, 180-81 (1963) (Rule 41(e) is "clear, unambiguous and requires no
construction other than its own language.").

11. Because Ditech already satisfied the five-year rule, it is no longer applicable to this
action.

LN Management Stipulated to Forego the Five-Year Rule

12, Even if the five-year rule had not already been satisfied, the court finds the parties
have stipulated to waive it.

13. NRCP 41(e)(5) provides a party may stipulate in writing to extend the time in which
to prosecute an action.

14, The court finds this is precisely what LN Management did when it moved for
reconsideration of the court's May 2018 order dismissing the action under Rule 41(e).

15. In the motion, LN Management argued the court should set aside the court's five-year

rule dismissal and reopen the case so that the parties could obtain "final orders that would determine
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each of the parties rights as to the property.” No other party filed an opposition to LN Management's
motion.

16. By filing an unopposed motion to disregard the five-year rule dismissal and litigate
the matter on the merits, the court finds LN Management and the remaining parties stipulated to

forego application of the five-year rule to this matter.

LN Management is judicially estopped from obtaining dismissal under the Five-Year
Rule.

17. Even assuming the five-year rule continues to apply, the court finds LN Management
is judicially estopped from obtaining dismissal.

18.  Judicial estoppel has five elements: "(1) the same party has taken two positions; (2)
the positions were taken in judicial or quasi-judicial administrative proceedings; (3) the party was
successful in asserting the first position (i.e., the tribunal adopted the position or accepted it as true);
(4) the two positions are totally inconsistent; and (5) the first position was not taken as a result of
ignorance, fraud, or mistake." Matter of Frei Irrevocable Tr. Dated Oct. 29, 1996, 133 Nev. 50, 56,
390 P.3d 646, 652 (2017) (citation omitted). All elements are satisfied to prevent LN Management
from now asserting the five-year rule.

19. First, LN Management has taken two positions. In its opposition, LN Management
contends the five-year rule expired on October 3, 2017, necessitating dismissal of this action. But
LN Management previously moved for reconsideration on June 21, 2018, of the court's order
dismissing the action for want of prosecution under the very same rule LN Management now seeks
to enforce.

20. Second, LN Management's positions were taken in this case, a judicial proceeding.

21.  Third, LN Management successfully obtained reconsideration of the court's order
dismissing the action under Rule 41(e). The court granted LN Management's motion and reopened
the case on July 27, 2018.

22. Fourth, the positions are inconsistent. LN Management moved for (and obtained)
reconsideration of the court's Rule 41(e) dismissal, explicitly arguing such relief was appropriate due

to its own wrongful conduct. LN Management now seeks to undo its own motion by arguing the
9
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five-year rule somehow expired in October 2017. These positions are entirely irreconcilable. LN
Management cannot now argue for dismissal under Rule 41(e) when it previously moved to reopen
the case (for the second time) notwithstanding this very rule.

23. Finally, LN Management's conduct cannot be found to result from ignorance, fraud or
mistake. LN Management moved on its own volition for reconsideration of the court's dismissal
order and directly argued the order should be set aside based on excusable neglect. In LN
Management's own words, such reconsideration was justified because the parties "need" the court to

determine the parties' respective rights in the property.

LN Management's Five-Year Rule argument is barred by Waiver and Equitable
Estoppel.

24. In addition to being judicially estopped from arguing for five-year rule dismissal, LN
Management also waived or else should be equitably estopped from raising the issue.

25.  Waiver is the intentional relinquishment of a known right. Nev. Yellow Cab Corp. v.
Eighth Judicial Dist. Court ex rel. Cty. of Clark, 152 P.3d 737, 740 (Nev. 2007). Waiver of a right
may be inferred when a party engages in conduct so inconsistent with an intent to enforce the right
as to induce a reasonable belief that the right has been relinquished. Id. Further, a party seeking
equity is required to do equity. Overhead Door Co. of Reno, Inc. v. Overhead Door Corp., 734 P.2d
1233, 1235 (Nev. 1987). Equitable estoppel operates to prevent a party from asserting legal rights
that, in equity and good conscience, they should not be allowed to assert because of their own
conduct. NGA #2 Liab. Co. v. Rains, 946 P.2d 163, 168 (Nev. 1997).

26. Here, the court finds LN Management twice moved to reopen this case: First, after
Ditech brought the action to trial; and second, after LN Management obtained reconsideration of the
court's rule 41(e) dismissal order.

27. To the extent LN Management believed the five-year rule expired in October 2017,
LN Management has intentionally relinquished any such argument.

28. Had LN Management indicated any intent to argue for five-year rule dismissal prior

to its opposition to the instant motion, defendants could have acted accordingly to either obtain

10
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affirmative relief or request an expediated resolution of the matter. Instead, LN Management did the
exact opposite, arguing the court should maintain the case notwithstanding any such rule.

29. Defendants reasonably relied on this relinquishment and would be severely
prejudiced if the court dismissed the action without resolving the parties' respective interests in the
property.

Alternatively, the Five-Year Rule has not run due to tolling.

30. To the extent the five-year rule was reinstituted based on its September 24, 2014
order granting LN Management's post-trial motion to reopen the case, the court finds the deadline
still would not have run due to tolling.

31. Under this scenario, the earliest the five-year rule could have expired is September
24, 2019, or five-years after the court reinstituted the action.

32. But the Nevada supreme court has explicitly recognized the deadline can be tolled
under certain circumstances, such as when the court stays proceedings. Baker v. Noback, 112 Nev.
1106, 1110 (1996) (noting it would be "patently unfair” to dismiss an action for failure to bring to
trial when a stay prevented the parties from going to trial within the period); see also Boren v. City of
N. Las Vegas, 98 Nev. 5, 6, 638 P.2d 404, 405 (1982) ("Any period during which the parties are
prevented from bringing an action to trial by reason of a stay order shall not be computed in
determining the five-year period of [NRCP] 41(e).") (emphasis added).

33. Here, this matter was closed between May 23, 2018 and July 27, 2018 before the
court granted LN Management's motion to reopen. The matter was then stayed due to Ditech's
bankruptcy on March 27, 2019, and it remains stayed to date.

34.  Accounting for these tolling periods, the five-year deadline would be at least 246
days from when the stay is lifted and/or the case is reopened. Accordingly, the court finds there is
no merit to LN Management's contention the five-year rule deadline has expired.

C. Federal Foreclosure Bar — 12 U.S.C. § 4617(j)(3)

Pursuant to the Housing and Economic Recovery Act of 2008 ("HERA"), Congress granted

FHFA an array of powers, privileges, and exemptions from otherwise applicable laws to enable

FHFA to carry out its statutory functions when acting as Conservator of Fannie Mae and Freddie
11

557733641




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[N R N R N R R S N N N N S A =~ e o =
©o ~N o 0o B~ W N P O © O N o o0 b~ W N P O

Mac (together, the “enterprises"). Among these is a broad statutory "exemption™ captioned
"property protection” that provides when the enterprises are under the conservatorship of the FHFA,
none of their property "shall be subject to ... foreclosure ... without the consent of [FHFA]." 12
U.S.C. 84617(j)(3) (the "Federal Foreclosure Bar").

35. The Federal Foreclosure Bar contains no conditions precedent to effectiveness of its
statutory protections. Unless and until FHFA gives its consent, the federal protection "shall” be
given full effect, which includes preemption of state law. SFR Invs. Pool 1, LLC v. Green Tree
Servicing, LLC, No. A-13-680704 (Nev. Dist. Ct. Nov. 17, 2016) (citing 12 U.S.C. § 4617(j)(3)). A
contrary interpretation would invert the default rule provided in the statutory text on its head, as if
Congress decreed that FHFA's property interests are subject to extinguishment by foreclosure unless
FHFA affirmatively declares that it will not grant consent to the extinguishment of a specific
property interest. This is not what the statute says, and courts should not rewrite a statute's text. See
Lamie v. United States Trustee, 540 U.S. 526, 538 (2004) (rejecting argument that "would result not
[in] a construction of [the] statute, but, in effect, an enlargement of it by the court” (quoting Iselin v.
United States, 270 U. S. 245, 251 (1926))); Conn. Nat'l Bank v. Germain, 503 U.S. 249, 253-54
(1992) ("[I]n interpreting a statute a court should always turn first to one, cardinal canon before all
others . . . that a legislature says in a statute what it means and means in a statute what it says.").
Here, there is no evidence FHFA consented to extinguishment of the deed of trust.

36.  The Nevada supreme court and the Ninth Circuit have both held unequivocally that
the Federal Foreclosure Bar, 12 U.S.C. § 4617(j)(3), protects Fannie Mae's property interests while it
under the conservatorship of the FHFA by preempting the NRS 116.3116 (the State Foreclosure
Statute), which would otherwise permit an HOA's foreclosure of its superpriority lien to extinguish
Fannie Mae’s deed of trust. See Saticoy Bay LLC Series 9641 Christine View v. Fannie Mae, 417
P.3d 363 (Nev. 2018); Berezovsky v. Moniz, 869 F.3d 923 (9th Cir. 2017); FHFA v. SFR Invs. Pool
1, LLC, 893 F.3d 1136 (9th Cir. 2018); Elmer v. JPMorgan Chase & Co., 707 F. App'x 426 (9th Cir.
2017); Saticoy Bay, LLC v. Flagstar Bank, FSB, 699 F. App'x 658 (9th Cir. 2017).

37. In Christine View, the Nevada supreme court held that "according to the plain

language of the statute, Fannie Mae's property interest effectively becomes the FHFA's while the
12
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conservatorship exists. Thus, the Federal Foreclosure Bar protects Fannie Mae's deed of trust while
Fannie Mae is under the conservatorship.” Christine View, 417 P.3d at 367. Christine View is
published precedent that forecloses any argument suggesting that the Federal Foreclosure Bar does
not preempt the State Foreclosure Statute or does not protect Fannie Mae's property interest from
extinguishment. See id. at 365 (holding that "the Federal Foreclosure Bar invalidates any purported
extinguishment of a regulated entity's property interest while under the FHFA's conservatorship
unless the FHFA affirmatively consents.").

38.  Three other recent decisions from the Nevada supreme court, four Ninth Circuit
decisions, and dozens of decisions from federal and state district courts in Nevada agree with the
Nevada Supreme Court's decision in Christine View—an HOA foreclosure sale cannot extinguish
property interests of the Enterprises while they are in conservatorship. See, e.g., Guberland, 2018
WL 3025919, at *2; A&I Series 3, LLC v. Fannie Mae, No, 71124, 2018 WL 3387787 (Nev. July 10,
2018) (unpublished disposition); 5312 La Quinta Hills, LLC v. BAC Home Loans Servicing, LP, No.
71069, 2018 WL 3025927, at *1 (Nev. June 15, 2018) (unpublished disposition); Berezovsky, 869
F.3d 923; FHFA v. SFR, 893 F.3d 1136; Elmer, 707 F. App'x 426; Flagstar Bank, FSB, 699 F. App'x
658; see also CMI's Motion for Summary Judgment at (citing dozens of state and federal district
court cases in Nevada).

39. The preemption doctrine, which provides that federal law supersedes conflicting state
law, arises from the Supremacy Clause of the U.S. Constitution. Here, the text of the Federal
Foreclosure Bar declares that "[n]o property of the Agency shall be subject to levy, attachment,
garnishment, foreclosure, or sale." 12 U.S.C. 8 4617(j)(3).

40. The Federal Foreclosure Bar preempts the State Foreclosure Statute under a theory of
conflict preemption because "state law is naturally preempted to the extent of any conflict with a
federal statute."” Valle del Sol, 732 F.3d at 1023 (quoting Crosby v. Nat'l Foreign Trade Council,
530 U.S. 363, 372 (2000)).

41. Congress's clear and manifest purpose in enacting Section 4617(j)(3) was to protect
FHFA conservatorships from actions, such as the HOA Sale, that otherwise would deprive them of

their property interests. "[T]he [State Foreclosure Statute] is in direct conflict with Congress's clear
13
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and manifest goal to protect Fannie Mae's property interest while under the FHFA's conservatorship
from threats arising from state foreclosure law." Christine View, 417 P.3d at 367; Berezovsky, 869
F.3d at 930 ("[T]he Federal Foreclosure Bar implicitly demonstrates a clear intent to preempt [the
State Foreclosure Statute]."); FHFA v. SFR Invs. Pool 1, LLC, 893 F.3d at 1146-47 (following
Berezovsky); Elmer, 707 F. App'x at 427-28 (same); Flagstar, 699 F. App'x at 658-59 (same).

42.  Accordingly, the Federal Foreclosure Bar preempts the State Foreclosure Statute to
the extent a homeowner association's foreclosure of its super-priority lien cannot extinguish a Fannie
Mae property interest while it is under FHFA's conservatorship, without the consent of FHFA.

43. At the time of the HOA foreclosure sale, Bank of America was the Deed of Trust
beneficiary of record in its capacity as the servicer for Fannie Mae. The evidence, which includes a
Fannie Mae employee declaration and supporting business records, proves Fannie Mae owned the
note and deed of trust at the time of the HOA sale and was in a contractual relationship with Bank of
America as the loan servicer. Fannie Mae maintained a property interest in the underlying collateral.
See Daisy Trust, 135 Nev. at 233-34, 445 P.3d at 849; In re Montierth, 131 Nev. 543, 354 P.3d 648
(2015); CitiMortgage, Inc. v. SFR Invs. Pool 1, LLC, No. 70237, 2019 WL 289690 (Nev. Jan. 18,
2019) (unpublished disposition); CitiMortgage, Inc. v. TRP Fund VI, LLC, No. 71318, 2019 WL
1245886, at *1 (Nev. Mar. 14, 2019); Guberland, 2018 WL 3025919 at *2-3 (citing Montierth);
Restatement (Third) of Property: Mortgages 8 5.4 (1997). In citing Montierth and the Nevada
Supreme Court's adoption of the Restatement (Third) of Property: Mortgages, the Ninth Circuit held
that a loan-owner servicer relationship "preserves the note owner's power to enforce its interest
under the security instrument, because the note owner can direct the beneficiary to foreclose on its
behalf." Berezovsky, 869 F.3d at 931. Under these circumstances, the loan owner maintains a
secured property interest. 1d. Therefore, an enterprise's "property interest is valid and enforceable
under Nevada law even if the recorded document omits [the Enterprise]'s name, if the recorded
beneficiary of the deed of trust is a party acting on [the Enterprise's] behalf." Elmer, 2017 WL
3822061, at *1.

44, The Nevada Supreme Court has held materially identical "business records and

testimony™ constitute "ample evidence" to demonstrate an Enterprise's ownership of a loan and the
14

557733641




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[N R N R N R R S N N N N S A =~ e o =
©o ~N o 0o B~ W N P O © O N o o0 b~ W N P O

contractual relationship between an Enterprise and its servicer. See M&T Bank v. Wild Calla St. Tr.,
No. 74715, 2019 WL 1423107, at *2 (Nev. Mar. 28, 2019) (unpublished disposition); see also
CitiMortgage v. SFR, 2019 WL 289690, at *1 & n.1 ("Although respondent contends that appellant's
evidence[—"deposition testimony of appellant's NRCP 30(b)(6) witness, affidavit, and relied-upon
business records"—] does not establish that Fannie Mae owned the loan at the time of the HOA
foreclosure sale, we disagree."); CitiMortgage v. TRP, 2019 WL 1245886, at *1; SFR Invs. Pool 1,
LLC v. Green Tree Servicing, LLC, No. 72010, 2018 WL 6721370, at *1 (Dec. 17, 2018)
(unpublished disposition).

45.  The Ninth Circuit agrees and has held materially the same evidence was admissible
and sufficient to establish an Enterprise's property interest for the purposes of summary judgment.
See, e.g., Berezovsky, 869 F.3d at 933; Elmer, 707 F. App'x at 428; Williston, 736 F. App'x at 169;
G&P Investments, 740 F. App'x at 564.

46. Nevada law does not require Fannie Mae's ownership interest to be recorded in its
own name. Daisy Trust, 445 P.3d at 849; JPMorgan Chase Bank, N.A. v. Guberland LLC-Series 2,
No. 73196, 2019 WL 2339537, at *1 (Nev. May 31, 2019) ("Guberland II"). The protection of the
Federal Foreclosure Bar is not limited to the interest Fannie Mae might have if it were record
beneficiary of the deed of trust at the time of the HOA sale. Rather, it extends to the property
interest that Fannie Mae has as the owner of the note and deed of trust while its contractually
authorized servicer appears as record beneficiary of that deed of trust, a property interest that Nevada
law recognizes. See Montierth, 131 Nev. 543, 354 P.3d 648 (holding that a loan owner has a secured
property interest when a contractually authorized servicer is the record beneficiary of a deed of
trust); see also Guberland, 2018 WL 3025919, at *2-3 (applying the Federal Foreclosure Bar where
an enterprise "was not the beneficiary of the deed of trust" and its servicer appeared as record
beneficiary); CitiMortgage v. SFR, 2019 WL 289690 at *2 (relying on Montierth and holding the
loan servicer's status as record beneficiary of the deed of trust "does not create a question of material
fact regarding whether Fannie Mae owns the subject loan™); CitiMortgage v. TRP, 2019 WL
1245886, at *1 (reversing the district court's finding that the Federal Foreclosure Bar did not prevent

the extinguishment of Fannie Mae's deed of trust because it was not publicly recorded in Fannie
15
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Mae's name and confirming, under Montierth, that "the record beneficiary need not be the actual
owner of the loan™).

47. LN Management bears the burden of proof to establish that FHFA expressly
consented to extinguish Fannie Mae's ownership interest in the deed of trust. FHFA's April 21, 2015
statement confirms that FHFA did not provide express consent here. In the absence of express
consent, the Court cannot imply FHFA's consent, as doing so would ignore the plain text of the
Federal Foreclosure Bar. See Berezovsky, 869 F.3d 923 (holding that FHFA's consent can only be
manifested affirmatively); see also Alessi & Koenig, LLC v. Dolan, Jr., No. 2:15-cv-00805-JCM-
CWH, 2017 WL 773827, at *3 (D. Nev. Feb. 27, 2017) (citing and relying on cases in which
FHFA's statement was sufficient to show FHFA's lack of consent). Although the federal law
controls, it is consistent with Nevada's policy against requiring a party to prove a negative, such as
proving a lack of consent. Andrews v. Harley Davidson, Inc., 106 Nev. 533, 539, 796 P.2d 1092,
1096-97 (1990) (even where a plaintiff bears the burden of proving his or her strict liability claim, "it
is unfair to force the plaintiff consumer to prove a negative, i.e., that the product was not altered.");
see also State v. Haskell, 14 Nev. 209, 209-210 (1879) (in a forfeiture case, once the defendant
establishes good title to the property the burden shifts to the state — "not upon the defendants to
prove a negative", i.e. that the property was not abandoned or forfeited).

48. LN Management has not shown it obtained such consent. To the contrary, FHFA has
publicly announced that it "has not consented, and will not consent in the future, to the foreclosure or
other extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in connection
with HOA foreclosures of super-priority liens.” Therefore, the Federal Foreclosure Bar applies.

49. Having found that the Federal Foreclosure Bar applies, the next step is to determine if
defendants have standing, as the servicer and beneficiary of record at the time of the HOA
foreclosure sale and during the applicable periods of this action, to represent Fannie Mae's Mac
interest in the loan. The Court finds that defendants were Fannie Mae's contractually authorized
servicers of the loan, with standing to represent and defend Fannie Mae's interests in this action. See
Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 396 P.3d 754 (Nev. 2017); Flagstar,

699 F. App'x at 658.
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50. The Nevada Supreme Court confirmed that "the servicer of a loan owned by [Fannie
Mae] may argue that the Federal Foreclosure Bar preempts NRS 116.3116, and that neither [Freddie
Mac] nor the FHFA need be joined as a party.” Nationstar, 396 P.3d at 758.

51. Furthermore, there is no bar against private parties like defendants raising a federal
preemption argument. Id. at 757. To the contrary, in cases state and federal law clash, "judges are
bound by federal law." Id. (quoting Armstrong v. Exceptional Child Center, Inc., 135 S. Ct. 1378,
1384 (2015)) (emphasis in original); See Saticoy Bay LLC Series Christine View v. Federal National
Mortgage Association, 134 Nev. Adv. Op. 36 (2018).

52. LN Management offers no evidence conflicting with Fannie Fae's ownership of the
loan or defendants' right to represent Fannie Mae's interest in the loan.

53. Since no party has refuted evidence of Fannie Mae's ownership, the Federal
Foreclosure Bar defeats LN Management's contention it took title to the property free and clear of
the deed of trust.

D. Tender Was Excused as Futile.

54. Even if the Federal Foreclosure Bar did not apply, Fannie Mae’s deed of trust would
still have survived because Bank of America’s tender was excused under the Nevada supreme court's
decision in Perla del Mar. 7510 Perla Del Mar Ave Trust v. Bank of Am. N.A., 458 P.3d 348, 349
(Nev. 2020). That case held the obligation to tender is excused for futility where the evidence shows
that the HOA or its foreclosure agent "had a known policy of rejecting such payments.” Id.at 351
(citing cases from other jurisdictions endorsing the general proposition that a tender is excused when
the party entitled to payment demonstrates by words or conduct it will not accept the tender).

55. Just as in Perla Del Mar, Bank of America and Miles Bauer offered to pay the HOA,
through Collections of America, the superpriority amount "actually due™ with no impermissible
conditions attached. See 7510 Perla Del Mar Ave. Trust v. Bank of America, N.A., 458 P.3d 348,
349 (Nev. 2020) (noting "[a]n actual tender is unnecessary where it is apparent the other party will
not accept it."). The HOA, through its agent, stated no superpriority lien existed until Bank of

America completed its own foreclosure.
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56. In analyzing materially similar representations from an HOA trustee, the Nevada
supreme court confirmed "[t]he necessary implication of these statements is that [the HOA trustee]
would not have accepted a superpriority tender before the first deed of trust was foreclosed.” See
U.S. Bank N.A. v. SFR Invs. Pool 1 LLC, No. 78003, 2020 WL 3003017, at *1 (Nev. June 4, 2020)
(unpublished) (directing judgment in the bank's favor based on futility).

57. Bank of America stood ready, willing, and able to tender the full statutory super-
priority amount to protect the deed of trust, but the HOA obstructed Bank of America's ability to
tender the superpriority portion of the HOA's lien through its false representations and assurances.
Id. The HOA sale thus did not extinguish the deed of trust because Bank of America was excused
from formal tender.

E. The HOA Conducted a Sub-Priority Sale.

58. Irrespective of Bank of America's superpriority offer, the HOA foreclosed on only the
subpriority portion of its lien because that is what the HOA and its agent chose to do.

59. The Nevada Supreme Court in SFR Investments, applying the plain language of the
statute, explained that "[a]s to first deeds of trust, NRS 116.3116(2) thus splits an HOA lien into two
pieces, a superpriority piece and a subpriority piece.” SFR Investments Pool 1 v. U.S. Bank, 334
P.3d 408, 411 (Nev. 2014). Only "[t]he superpriority piece™" is "prior to a first deed of trust." Id.
"The subpriority piece, consisting of all other HOA fees or assessments, is subordinate to a first deed
of trust.” 1d. An association can choose to foreclose on either the sub-priority or super-priority
portion of its lien. See Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132
Nev. Adv. Op. 5, 366 P.3d 1105, 1116 (2016) ("And if the association forecloses on its superpriority
lien portion, the sale also would extinguish other subordinate interests in the property.”). See also
River Glider Ave. Tr. v. The Bank of N.Y. Mellon, No. 79808 (Nev. Sup. Ct. Sept. 18, 2020)
(unpublished disposition) (finding representations of purchaser in judicial proceeding determinative
for whether a sale was a subpriority or super-priority sale).

60. This comports with long-standing Nevada law that the foreclosing party's intent
determines what is transferred at auction. See, e.g., Dayton Valley Investors, LLC v. Union Pac. R.

Co., 664 F.Supp. 2d 1174, 1185 (D. Nev. 2009) ("[I]t is the intent of the parties to the deed which ...
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must determine the nature and extent of the interest conveyed.") (quoting City Motel, Inc. v. Nevada
ex. rel. State Dep't of Highways, 75 Nev. 137, 140, 336 P.2d 375, 377 (1959)). The foreclosing
party's intent "is determined from 'all the circumstances surrounding the transaction[.]"* See Dayton
Valley, 664 F.Supp. 2d at 1185 (quoting Kartheiser v. Hawkins, 98 Nev. 237, 239, 645 P.2d 967, 968
(1982)).

61. Here, the undisputed evidence shows the HOA's agent, Collections of America,
explicitly informed Bank of America it was not "foreclosing on a super-priority lien pursuant to NRS
116.3116" and that the HOA did not claim "to have a super-priority lien since the first mortgage
[had] not [been] foreclosed."

62.  "Because the HOA foreclosed on only its sub-priority lien, [LN Management] cannot
meet its burden of showing it has title superior to [the Deed of Trust]." 7912 Limbwood Court Trust
v. Wells Fargo Bank, N.A., 2015 WL 5123317 at *4 (D. Nev. Aug. 31, 2015); see also MacDonald v.
Krause, 77 Nev. 312, 315, 362 P.2d 724, 727 (1961) ("In a quiet title action, the only issue is
whether plaintiff has an interest or estate in the property superior to the adverse claim.").
Accordingly, defendants are entitled to summary judgment on this alternative basis.

F. Alternatively, The Court Finds the Deed of Trust Survived as a Matter of Equity

63. The court need not reach the equities in this matter because Fannie Mae’s deed of
trust survived as a matter of law. Bank of America, N.A. v. SFR Invs. Pool 1, LLC, 427 P.3d 113
(Nev. 2018). But even if the court balanced the equities in this case, they tip strongly in defendants'
favor.

64. If an association sells a property for a price that is "palpabl[y] and great[ly]
inadequate," all that is needed to show the deed of trust survived as a matter of equity is "very slight
additional evidence of unfairness."” Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227
Shadow Canyon, 405 P.3d 641, 642 (Nev. 2017). To determine if an association's foreclosure-sale
price is inadequate, courts must compare that price to the foreclosed property's fair market value at
the time of the sale. See id., at 649 (comparing the $35,000.00 association-foreclosure-sale price to
an appraisal showing the fair-market value of free and clear title was $335,000.00 to determine the

association sold the property "for roughly 11 percent of [its] fair market value™). A foreclosure-sale
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price below 20% of fair market value is "obviously inadequate.” See Shadow Wood, 366 P.3d at
1116.

65. The Nevada supreme court has provided a non-exhaustive list of "irregularities that
may rise to the level of fraud, unfairness, or oppression” required to set aside an association sale or
hold that it did not extinguish a senior deed of trust, including: (1) "failure to mail a deed of trust
beneficiary the statutorily required notices™; (2) "an HOA’s representation that the foreclosure sale
will not extinguish the first deed of trust"; (3) "collusion between the winning bidder and the entity
selling the property"; (4) "a foreclosure trustee’s refusal to accept a higher bid"; and (5) "a
foreclosure trustee’s misrepresentation of the sale date.” Id. at n.11 (emphasis added).

66. Here, the HOA sold the Property for less than 2% of its fair market value. In light of
this “palpabl[y] and great[ly]” inadequate sales price, only slight evidence of unfairness is needed to
set aside the foreclosure sale. See Nationstar, 405 P.3d at 648. Prior to the HOA Sale, Bank of
America contacted Collections to offer to pay the full statutory super-priority amount, as it has done
in hundreds — if not thousands — of other cases. Collections subsequently assured Bank of America
that it was not foreclosing on a "super-priority lien pursuant to NRS 116.3116" and that the HOA did
not claim to "have a super-priority lien." Miles Bauer, on behalf of Bank of America, asked
Collections to let them know if the circumstances of the HOA Sale changed, as "Bank of America
would like to payoff any potential senior lien, should one exist, to protect [the Deed of Trust]." Id.
Again, in response to Bank of America's willingness to tender the full statutory super-priority
amount, Collections advised that no such lien existed, and it would notify Bank of America if
anything changed. Id.

67. Bank of America attempted to pay the superpriority amount of the HOA's lien here to
ensure Fannie Mae’s deed of trust was protected, and the HOA prevented it from doing so. This is
another example of unfairness the supreme court explicitly identified in Shadow Canyon. See 405
P.3d at 650 (explaining that whether a senior lender "tried to tender payment" to an association
before the sale is "significant[]" to determine whether the lender's deed of trust survived as an

equitable matter).
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68. In light of the HOA and its agents' representations to Bank of America and Miles
Bauer, coupled with the HOA's efforts to thwart Bank of America's superpriority payment, holding
that the deed of trust was extinguished would be much more than "very slight[ly] unfair,” and
"[v]ery slight additional evidence of unfairness or oppression” is all that is needed in light of the
"palpabl[y] and great[ly]" inadequate sale price to hold the deed of trust was not extinguished on
equitable grounds. See Shadow Canyon, 405 P.3d at 648.

69. Even if LN Management was a bona fide purchaser, it is but one factor of many when
balancing the equities between it and defendants and does not change the above result. Further, the
court finds LN Management was not a bona fide purchaser.

70. To be a bona fide purchaser, one must take property "for a valuable consideration and
without notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inquiry."”
Shadow Wood, 366 P.3d at 1115 (citing Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947)).

71. A putative bona fide purchaser has the burden to prove it is a bona fide purchaser.
See, e.g., Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 248 (1979) (explaining that the
putative bona fide purchaser "was required to show that legal title had been transferred to her before
she had notice of the prior conveyance to appellant”). Here, LN Management cannot satisfy its
burden to show that it was a bona fide purchaser.

72. First, and most obvious, LN Management put forth no evidence that it was a bona
fide purchaser.

73.  Second, LN Management cannot be a bona fide purchaser because it had inquiry
notice of Miles Bauer's superpriority offer. A party cannot qualify as a bona fide purchaser if it was
under a duty of inquiry that it failed to discharge before purchasing the property at issue. Berge, 95
Nev. at 189. The Berge Court explained that this duty arises:

when the circumstances are such that a purchaser is in possession of
facts which would lead a reasonable man in his position to make an
investigation that would advise him of the existence of prior
unrecorded rights. He is said to have constructive notice of their
existence whether he does or does not make the investigation. The

authorities are unanimous in holding that he has notice of whatever the
search would disclose.
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74. A purchaser "put upon inquiry may rebut the presumption of notice by showing that
he made due investigation without discovering the prior right or title he was bound to investigate.”
Id., at 185. LN Management has produced no evidence it conducted such an investigation.

75. The bona fide purchaser doctrine does not protect against willful ignorance—
plaintiff's decision to purchase a lawsuit cannot transform the encumbered interest it purchased into
free and clear title. See Allison Steel, 86 Nev. at 497.

76.  As such, the deed of trust survived the HOA's foreclosure sale as a matter of equity
and continues to encumber plaintiff's title to the property.

G. The Court Reforms the Deed of Trust and Subsequent Assignment.

77. Deeds and other instruments, like an assignment, can be "reformed in accordance
with the intention of parties when that intention is frustrated by a mutual mistake."” Grappo v.
Mauch, 110 Nev. 1396, 1398, 887 P.2d 740, 741 (1994). Reformation should be utilized "when a
written instrument fails to conform to the parties' previous understanding or agreement.” 1d.

78. Borrower purchased two units in the same condominium development. First,
Borrower obtained a loan in the amount of $322,100.00 to purchase the Property (3111 Bel Air Dr.,
Unit 24G), repayment of which was secured by a Deed of Trust recorded on October 20, 2004. The
Property was conveyed to Borrower by the previous owner through a Grant Deed recorded on
October 16, 2003 as instrument number 20031016-01640. The Deed of Trust lists the APN as 162-
10-812-185.

79. Borrower subsequently obtained a second loan to purchase another unit in the same
condominium complex. Specifically, Borrower obtained a loan in the amount of $149,000 to
purchase real property commonly known as 3111 Bel Air Dr. #216, Las Vegas, NV 89109 (216
Property), repayment of which was secured by a Deed of Trust recorded on December 31, 2007
(216 Deed of Trust). The 216 Deed of Trust, like the Deed of Trust, lists Bank of America as the
Lender. The 216 Property’s APN number as 162-10-812-003.

80.  While the property address and the APN on the Deed of Trust are correct, the Court

finds the legal description is incorrect. The Grant Deed conveying the Property to Borrower
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specifies that Unit 24G is designated Unit 185 in the original Regency Towers plat. Due to a mutual
mistake, however, the legal description in the Deed of Trust states that Unit 24G is designated as
Unit 3 in the Regency Towers plat. In reality, Unit 3 is the correct legal description for the 216
Property. The property records, the Regency Towers plat, and defendants’ expert report make clear
that the Property’s legal description should list Unit 185, as opposed to Unit 3.

81. Based on the uncontroverted evidence, the Court reforms the legal description in the
Deed of Trust to list Unit 185, as opposed to Unit 3.

82. The second instrument requiring reformation is an Assignment of the Deed of Trust
recorded on July 30, 2013. Due to a mutual mistake and confusion, the Assignment was
inadvertently recorded against APN #162-10-812-003, which is the 216 Property. The Assignment
correctly states that it is assigning the Deed of Trust (not the 216 Deed of Trust) but does not appear
in the property records for the Property when conducting an assessor's parcel no. search on account
of the incorrect APN. The language in the Assignment makes it clear that the Assignment should
have been recorded against APN 162-10-812-185.

83. Based on the uncontroverted evidence, the Court reforms the Assignment to reflect
the correct APN (162-10-812-185) and orders that the Assignment's effective date as to the subject
property was the date it was recorded against the incorrect parcel number (July 30, 2013).

ORDER AND JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the deed of trust,
instrument number 20041020-0001569 with the Clark County Recorder, was not extinguished by the
HOA's foreclosure sale that is reflected in the trustee's deed upon sale, instrument number
201212170000834 with the Clark County Recorder.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the deed of trust,
instrument number 20041020-0001569 with the Clark County Recorder, remains a valid, first-
position lien encumbering the property located at as 3111 Bel Air Dr., Unit 24G, Las Vegas, Nevada
89109, assessor's parcel no. 162-10-812-185.
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the legal description of
the property in the deed of trust, instrument number 20041020-0001569 with the Clark County
Recorder, is reformed to list Unit 185, as opposed to Unit 3.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Assignment of the
deed of trust, recorded on July 30, 2013 as instrument number 201307300000199 with the Clark
County Recorder, is reformed to reflect the assessor's parcel no. 162-10-812-185. The assignment's
effective date remains the date it was recorded against the incorrect parcel number, or July 30, 2013.
The court intends this judgment to correct any alleged deficiencies in the at-issue deed of trust and
subsequent assignment.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that defendants' motion for
summary judgment is GRANTED in its entirety. Judgment is entered in favor of defendants and
against LN Management. This is a final judgment.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED the court lifts the stay and
reopens this case for the purpose of granting defendants' summary judgment motion and entering the
court's judgment.

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED that all remaining claims are
DISMISSED as moot.

DATED this 20th day of January, 2021.

DISTRICT JUDGE

Submitted by: Approved as to form and content by:

AKERMAN LLP

[s/ Nicholas E. Belay [s/ Kerry P. Faughnan

ARIEL E. STERN, ESQ. KERRY P. FAUGHNAN, ESQ.
Nevada Bar No. 8276 Nevada Bar No. 12204
NATALIE L. WINSLOW, ESQ. P.O. Box 335361

Nevada Bar No. 12125 N. Las Vegas, Nevada 89033
NICHOLAS E. BELAY, ESQ. Telephone:  (702) 301-3096
Nevada Bar No. 15175 Facsimile: (702) 331-4222

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A. and Ditech | Attorneys for LN Management LLC Series 3111
Financial LLC f/k/a Green Tree Servicing LLC | Bel Air 24G

Email: kerry.faughnan@gmail.com

24

557733641




N MM F 1O ©O© N~ 0o o

— N ™ < Lp] O M~
— — — — — — —
2258-08¢ (202) :XVd - 0005-7€9 (20) *13L
¥E€168 VAVAIN 'SYOIA SV
002 3.LINS ‘310410 ¥3LNIO IOV 1A 5E9T

dTTNVINITIMAV

25

557733641

19
20
21
22
23
24
25
26
27
28



Llarena, Carla (LAA-Las)

From: Belay, Nicholas (Assoc-Las)

Sent: Wednesday, January 6, 2021 2:00 PM

To: Belay, Nicholas (Assoc-Las)

Subject: FW: A-12-669570-C (Elliott, Michael) - proposed order

From: Kerry Faughnan

Sent: Wednesday, January 6, 2021 8:45 AM

To: Belay, Nicholas (Assoc-Las)

Subject: Re: A-12-669570-C (Elliott, Michael) - proposed order

You may add my electronic signature.

On Tue, Jan 5, 2021 at 4:16 PM <nicholas.belay@akerman.com> wrote:

Hi Kerry,

Just following up. Think you could let me know by tomorrow?

Nicholas Belay

Associate

Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134
D: 702 634 5029

nicholas.belay@akerman.com
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NEFF

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

NATALIE L. WINSLOW, ESQ.
Nevada Bar No. 12125

NICHOLAS E. BELAY, ESQ.
Nevada Bar No. 15175

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: ariel.stern@akerman.com
Email: natalie.winslow@akerman.com
Email: nicholas.belay@akerman.com

Attorneys for Bank of America, N.A. and Ditech
Financial LLC f/k/a Green Tree Servicing LLC

DISTRICT CO

Electronically Filed
1/21/2021 9:54 AM
Steven D. Grierson

CLER? OF THE COUE :I

URT

CLARK COUNTY, NEVADA

LN MANAGEMENT LLC SERIES 3111 BEL
AIR 24G,

Plaintiff,
V.
MICHAEL T. ELLIOTT, an individual; BANK

OF AMERICA, N.A.; and DOES 1 through 10,
inclusive,

Defendants.

AND ALL RELATED CLAIMS.

I
I
I
I
I
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that a FINDINGS OF FACT, CONCLUSIONS OF LAW, AND

JUDGMENT has been entered by this Court on the 20" day of January, 2021, in the above-

captioned matter. A copy of said Order is attached hereto as Exhibit A.
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Dated this 21% day of January, 2021.

AKERMAN LLP

/s/ Nicholas E. Belay

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

NATALIE L. WINSLOW, ESQ.
Nevada Bar No. 12125

NICHOLAS E. BELAY, ESQ.
Nevada Bar No. 15175

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A. and Ditech
Financial LLC f/k/a Green Tree Servicing LLC
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of AKERMAN LLP, and that on this 21% day of
January, 2021, | caused to be served a true and correct copy of the foregoing NOTICE OF ENTRY
OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT, in the following
manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List as follows:
Kerry P. Faughnan, Esq. kerry.faughnan@gmail.com

DocPrep filings@docprep.info
Jory Garabedian jgarabedian@mileslegal.com

| declare that | am employed in the office of a member of the bar of this Court at whose

discretion the service was made.

[s/ Carla Llarena
An employee of AKERMAN LLP
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Electronically Filed
1/20/2021 3:31 PM
Steven D. Grierson

CLERK OF THE COU
FFCL C&wf ﬁﬂ-“-’

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

NATALIE L. WINSLOW, ESQ.
Nevada Bar No. 12125

NICHOLAS E. BELAY, ESQ.
Nevada Bar No. 15175

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: ariel.stern@akerman.com
Email: natalie.winslow@akerman.com
Email: nicholas.belay@akerman.com

Attorneys for Bank of America, N.A. and Ditech
Financial LLC f/k/a Green Tree Servicing LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

LN MANAGEMENT LLC SERIES 3111 BEL Case No. : A-12-669570-C

AIR 24G, Consolidated with:  A-13-682055-C
Plaintiff, Dept. No.:  XIlI

V.

FINDINGS OF FACT,
MICHAEL T. ELLIOTT, an individual; BANK CONCLUSIONS OF LAW, AND

OF AMERICA, N.A.; and DOES 1 through 10, JUDGMENT

inclusive,

Defendants.

AND ALL RELATED CLAIMS.

Ditech Financial LLC f/k/a Green Tree Servicing LLC (Ditech) and Bank of America, N.A.
(collectively, defendants) filed a summary judgment motion on September 29, 2020. LN
Management LLC Series 3111 Bel Air 24G filed an opposition on November 11, 2020, and
defendants filed reply on November 20, 2020. The court held a hearing on the motion on December

3, 2020. Following the hearing, the court took the matter under advisement.
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On December 14, 2020, the court entered a minute order granting defendants' summary
judgment motion. The court now enters the following findings of fact and conclusions of law.

FINDINGS OF FACT

The Subject Property, Note, and Deed of Trust

1. A deed of trust listing Michael T. Elliott as the borrower (Borrower) and Bank of
America as the lender and beneficiary was executed on October 6, 2004 and recorded on October 20,
2004 (Deed of Trust). The Deed of Trust granted Lender a security interest in real property known
as 3111 Bel Air Dr., Unit 24G, Las Vegas, Nevada 89109 (the Property) to secure the repayment of
a promissory note (the Note) in the original amount of $322,100.00 to the Borrower (the Note and
Deed of Trust together are the Loan). The Deed of Trust listed the APN number as 162-10-812-185.

2. In November 2004, Fannie Mae purchased the Loan, thereby acquiring ownership of
the Deed of Trust. Fannie Mae maintained that ownership at the time of the HOA Sale on December
12, 2012.

3. In September 2008, Federal Housing Finance Agency (FHFA) placed Fannie Mae
into conservatorship "for the purpose of reorganizing, rehabilitating, or winding up [its] affairs.” 12

U.S.C. 8§4617(a)(2). Fannie Mae remains in conservatorship today.

4, At the time of the HOA Sale, Bank of America was the servicer of the Loan for
Fannie Mae.
5. Bank of America serviced the Loan for Fannie Mae up until on or about April 30,

2013, when the servicing rights were transferred to Ditech.

6. On July 30, 2013, Bank of America recorded an assignment of the Deed of Trust to
Ditech.

7. On December 20, 2019, Ditech recorded an assignment of the Deed of Trust to New
Residential Mortgage, LLC.

8. On March 17, 2020, New Residential Mortgage, LLC recorded an assignment of the
Deed of Trust to NewRez LLC d/b/a Shellpoint Mortgage Servicing (NewRez).
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Fannie Mae’s Contract with Its Servicers, Including Bank of America, Ditech, and NewRez

0. The relationship between Bank of America, Ditech, and NewRez, as the servicers of
the Loan, and Fannie Mae, as owner of the Loan, is governed by the Fannie Mae’s Single-Family
Selling Guide at A2-1-01 and Fannie Mae’s Single-Family Servicing Guide (Guide), a central
governing document for Fannie Mae’s relationship with servicers nationwide. Among other things,
the Guide provides that Fannie Mae's servicers may act as record beneficiaries for the deeds of trust
owned by Fannie Mae and requires that servicers assign these deeds of trust to Fannie Mae upon
Fannie Mae’s demand. Selling Guide at A2-1-01, Servicing Guide F-1-11.

10. The Guide provides that:

The servicer ordinarily appears in the land records as the mortgagee to
facilitate performance of the servicer’s contractual responsibilities, including
(but not limited to) the receipt of legal notices that may impact Fannie Mae’s
lien, such as notices of foreclosure, tax, and other liens. However, Fannie
Mae may take any and all action with respect to the mortgage loan it deems
necessary to protect its ... ownership of the mortgage loan, including
recordation of a mortgage assignment, or its legal equivalent, from the
servicer to Fannie Mae or its designee. In the event that Fannie Mae
determines it necessary to record such an instrument, the servicer must assist
Fannie Mae by

e preparing and recording any required documentation, such as
mortgage assignments, powers of attorney, or affidavits; and

e providing recordation information for the affected mortgage loans.

Selling Guide at A2-1-03 (emphasis added).
11.  The Guide also provides for a temporary transfer of possession of the note when

necessary for servicing, such as managing litigation on behalf of Fannie Mae:

In order to ensure that a servicer is able to perform the services and duties
incident to the servicing of the mortgage loan, Fannie Mae temporarily
gives the servicer possession of the mortgage note whenever the servicer,
acting in its own name, represents the interests of Fannie Mae in
foreclosure actions, bankruptcy cases, probate proceedings, or other legal
proceedings.

This temporary transfer of possession occurs automatically and
immediately upon the commencement of the servicer’s representation, in
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its name, of Fannie Mae’s interests in the foreclosure, bankruptcy, probate,
or other legal proceeding.

Selling Guide at A2-1-04.

11. The Guide includes a chapter describing how and when servicers should pursue
foreclosure. See generally Guide at E-3 (Managing Foreclosure Proceedings). The chapter includes
detailed provisions for how servicers may foreclose on properties when either Fannie Mae, MERS,
or the servicer itself is the beneficiary of record of the relevant deed of trust. Guide at E-3.2-09.

12. The Guide also includes a chapter that explains how servicers should manage
litigation on behalf of Fannie Mae. See generally Guide at E-1 (Referring Default-Related Legal
Matters and Non-Routine Litigation to Law Firms).

13. The Guide states that "Fannie Mae is at all times the owner of the mortgage note,"
and "[a]t the conclusion of the servicer’s representation of Fannie Mae’s interests in the
foreclosure . . . possession automatically reverts to Fannie Mae." Guide at A2-1-04.

14. Pursuant to the Guide, a servicer is required to "maintain in the individual mortgage
loan file all documents and system records that preserve Fannie Mae's ownership interest in the
individual mortgage loan." Guide at A2-4-01.

15.  Any servicer retaining documents related to a particular loan, such as a deed of trust,
has "no right to possess these documents and records except under the conditions specified by
Fannie Mae." Guide at A2-5.1-02.

The HOA Foreclosure Sale and LN Management’s Purported Acquisition of the Property

16. On June 21, 2012, Collections, as agent for the HOA, recorded a Notice of Claim -
Delinquent Assessment Notice.

17.  On July 25, 2012, Collections, as agent for the HOA, recorded a Notice of Default
and Election to Sell.

18.  After the Notice of Default was recorded, on or about August 16, 2012, Bank of
America, through counsel at Miles, Bauer, Bergstrom, & Winters, LLP (Miles Bauer), contacted the

HOA through Collections and requested the super-priority amount.
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19.  Collections responded on or about November 27, 2012, and provided a Statement of
Account.

20. Following receipt of the Statement of Account, Miles Bauer and Collections
discussed the HOA Sale via telephone. In email correspondence recounting the details of the
telephone conversation, Collections confirmed that neither it nor the HOA was "foreclosing on a
super-priority lien pursuant to NRS 116.3116."

21. Collections further confirmed that it and the HOA were "not claiming to have a
super-priority lien since the first mortgage [had] not been foreclosed on the property."

22, Miles Bauer advised Collections that if the HOA and Collections were to conduct a
super-priority sale, "Bank of America would like to payoff any potential senior lien, should one
exist, to protect its first mortgage security interest.”

23.  Collections, on behalf of the HOA, then recorded a Notice of Trustee Sale on
November 15, 2012.

24.  On December 17, 2012, a foreclosure deed was recorded against the Property. The
foreclosure deed states that the Property was sold at an HOA foreclosure sale on December 12, 2012,
to 3111 Bel Air Drive 24G Trust for $7,001.00.

25. 3111 Bel Air Drive 24G Trust subsequently conveyed the Property to LN
Management via a Quitclaim Deed recorded on April 26, 2013.

26. At no time did the Conservator consent to the HOA Sale extinguishing or foreclosing
Fannie Mae’s interest in the Property. (FHFA’s Statement on HOA Super-Priority Lien Foreclosures
(Apr. 21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-Lien-
Foreclosures.aspx).

27. The fair market value of the Property at the time of the HOA Sale was $360,000. The
purchase price at the HOA Sale was less than 2% of the fair market value.

Procedural History

28. LN Management initiated an action for quiet title/declaratory relief on May 17, 2013.

See Case No. A-13-682055-C. The court consolidated the case with the above-captioned action on

October 29, 2013.
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29. Ditech moved for summary judgment in June 2014. The court granted summary
judgment in favor of Ditech on August 13, 2014. The order granted Ditech's motion "in its entirety"
and constituted the "final order/judgment in this matter.”

30. LN Management moved to set aside the judgment and reopen the case in September
2014. The court granted the motion on September 24, 2014, reinstituting the action.

31.  After a period of inaction by LN Management, the court dismissed the case without
prejudice under Rule 41(e) in May 2018.

32, LN Management moved for reconsideration of the court's order on June 21, 2018,
arguing the court should set aside the court's five-year rule dismissal and reopen the case so that the
parties could obtain "final orders that would determine each of the parties rights as to the property."

33. LN Management specifically stated defendants and LN Management "need this Court
to issue final orders that would determine each of the parties rights as to the property.” LN
Management further represented any delay in resolving the case after the court granted its initial
motion to reopen in September 2014 was due to LN Management's own "excusable neglect."

34. No other party filed an opposition to LN Management's motion to reopen.

35. The court granted LN Management's motion to reopen the case on July 27, 2018.

36.  The matter was then stayed due to Ditech's bankruptcy on March 27, 2019, and it
remained stayed to date.

37. Defendants moved to lift the stay and reopen the case from its statistical closure
concurrently with their summary judgment motion, which the court grants.

CONCLUSIONS OF LAW

1. If any findings of fact are properly conclusions of law, or conclusions of law properly
findings of fact, they shall be treated as if properly identified and designated.
A. Standard of Proof

2. "A quiet title action . . . is the proper method by which to adjudicate disputed
ownership of real property rights.” Howell v. Ricci, 124 Nev. 1222, 1224, 197 P.3d 1044, 1046
(2008). "An action may be brought by any person against another who claims an estate or interest in

real property, adverse to him, for the purpose of determining such adverse claim.” NRS 40.010.
6
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3. NRS 30.010 et seq. gives courts "power to declare rights, status and other legal
relations.” LN Management and defendants both seek declaratory relief under that statute.

4, Here, defendants request declaratory relief and quiet title. LN Management contends
that it bought the property and the first deed of trust was extinguished. Defendants assert the sale
did not extinguish the deed of trust because: (1) Fannie Mae owned the loan, and Bank of America
was the beneficiary of record of the deed of trust in its capacity as the servicer of the loan for Fannie
Mae at the time of the HOA foreclosure sale in December 2012, and thus, the Federal Foreclosure
Bar applies; (2) the HOA foreclosed on only the sub-priority portion of its statutory lien; (3) the deed
of trust survived as a matter of equity.

5. In an action such as the present one, the parties must prove their claims and
affirmative defenses by a preponderance of the evidence. See Nev. J.I. 2EV.1. Under Nevada law,
"[t]he term 'preponderance of the evidence' means such evidence as, when weighed with that
opposed to it, has more convincing force, and from which it appears that the greater probability of
truth lies therein." Nev. J.I. 2EV.1; Corbin v. State, 111 Nev. 378, 892 P.2d 580 (1995) (regarding
entrapment, "[p]reponderance of the evidence means such evidence as, when weighed with that
opposed to it, has more convincing force and the greater probability of truth.").

6. Nevada law draws no distinction between circumstantial and direct evidence.
Deveroux v. State, 96 Nev. 388, 391 (1980); Nev. J.I. 2EV.3 ("The law makes no distinction
between the weight to be given either direct or circumstantial evidence. Therefore, all of the
evidence in the case, including circumstantial evidence, should be considered...").

B. The Five-Year Rule under NRCP 41(e) Has Not Run

7. LN Management contends the court should dismiss this case under NRCP 41(e)
because the five-year rule has expired. The court rejects this argument.

The Action was Brought to Trial

8. NRCP 41(e) only applies if an action is not brought to trial within 5 years after the
action was filed. See NRCP 41(e)(2)(B). The Nevada supreme court defines "trial” as "the
examination before a competent tribunal, according to the law of the land, of questions of fact or of

law put in issue by pleadings, for the purpose of determining the rights of the parties.” United Ass'n
7
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of Journeymen & Apprentices of Plumbing & Pipe Fitting Indus. v. Manson, 105 Nev. 816, 819-20,
783 P.2d 955, 957 (1989). Under this definition, "proceedings leading to a complete grant of
summary judgment constitute a trial”™ for purposes of the five-year rule. Monroe v. Columbia Sunrise
Hosp. & Med. Ctr., 123 Nev. 96, 100, 158 P.3d 1008, 1010 (2007). This holds true even when third-
party claims remain outstanding. Id. at 1011.

0. The court granted summary judgment in favor of Ditech on August 13, 2014. The
order granted Ditech's motion "in its entirety" and constituted the "final order/judgment in this
matter."” While the court ultimately granted LN Management's motion to set aside the judgment in
September 2014, nothing in either NRCP 41(e) or Nevada case law negates the fact Ditech brought
the action "to trial" within the meaning of Rule 41(e).

10. Rule 41(e)'s plain language does not contemplate the five-year rule being reinstated
after it has already been satisfied on summary judgment. See Vanguard Piping v. Eighth Jud. Dist.
Ct., 129 Nev. 602, 608, 309 P.3d 1017, 1020 (2013) (stating the rules of statutory interpretation
apply to procedural rules and noting the court should look to the plain language of the rule); Thran v.
District Ct., 79 Nev. 176, 180-81 (1963) (Rule 41(e) is "clear, unambiguous and requires no
construction other than its own language.").

11. Because Ditech already satisfied the five-year rule, it is no longer applicable to this
action.

LN Management Stipulated to Forego the Five-Year Rule

12, Even if the five-year rule had not already been satisfied, the court finds the parties
have stipulated to waive it.

13. NRCP 41(e)(5) provides a party may stipulate in writing to extend the time in which
to prosecute an action.

14, The court finds this is precisely what LN Management did when it moved for
reconsideration of the court's May 2018 order dismissing the action under Rule 41(e).

15. In the motion, LN Management argued the court should set aside the court's five-year

rule dismissal and reopen the case so that the parties could obtain "final orders that would determine
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each of the parties rights as to the property.” No other party filed an opposition to LN Management's
motion.

16. By filing an unopposed motion to disregard the five-year rule dismissal and litigate
the matter on the merits, the court finds LN Management and the remaining parties stipulated to

forego application of the five-year rule to this matter.

LN Management is judicially estopped from obtaining dismissal under the Five-Year
Rule.

17. Even assuming the five-year rule continues to apply, the court finds LN Management
is judicially estopped from obtaining dismissal.

18.  Judicial estoppel has five elements: "(1) the same party has taken two positions; (2)
the positions were taken in judicial or quasi-judicial administrative proceedings; (3) the party was
successful in asserting the first position (i.e., the tribunal adopted the position or accepted it as true);
(4) the two positions are totally inconsistent; and (5) the first position was not taken as a result of
ignorance, fraud, or mistake." Matter of Frei Irrevocable Tr. Dated Oct. 29, 1996, 133 Nev. 50, 56,
390 P.3d 646, 652 (2017) (citation omitted). All elements are satisfied to prevent LN Management
from now asserting the five-year rule.

19. First, LN Management has taken two positions. In its opposition, LN Management
contends the five-year rule expired on October 3, 2017, necessitating dismissal of this action. But
LN Management previously moved for reconsideration on June 21, 2018, of the court's order
dismissing the action for want of prosecution under the very same rule LN Management now seeks
to enforce.

20. Second, LN Management's positions were taken in this case, a judicial proceeding.

21.  Third, LN Management successfully obtained reconsideration of the court's order
dismissing the action under Rule 41(e). The court granted LN Management's motion and reopened
the case on July 27, 2018.

22. Fourth, the positions are inconsistent. LN Management moved for (and obtained)
reconsideration of the court's Rule 41(e) dismissal, explicitly arguing such relief was appropriate due

to its own wrongful conduct. LN Management now seeks to undo its own motion by arguing the
9
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five-year rule somehow expired in October 2017. These positions are entirely irreconcilable. LN
Management cannot now argue for dismissal under Rule 41(e) when it previously moved to reopen
the case (for the second time) notwithstanding this very rule.

23. Finally, LN Management's conduct cannot be found to result from ignorance, fraud or
mistake. LN Management moved on its own volition for reconsideration of the court's dismissal
order and directly argued the order should be set aside based on excusable neglect. In LN
Management's own words, such reconsideration was justified because the parties "need" the court to

determine the parties' respective rights in the property.

LN Management's Five-Year Rule argument is barred by Waiver and Equitable
Estoppel.

24. In addition to being judicially estopped from arguing for five-year rule dismissal, LN
Management also waived or else should be equitably estopped from raising the issue.

25.  Waiver is the intentional relinquishment of a known right. Nev. Yellow Cab Corp. v.
Eighth Judicial Dist. Court ex rel. Cty. of Clark, 152 P.3d 737, 740 (Nev. 2007). Waiver of a right
may be inferred when a party engages in conduct so inconsistent with an intent to enforce the right
as to induce a reasonable belief that the right has been relinquished. Id. Further, a party seeking
equity is required to do equity. Overhead Door Co. of Reno, Inc. v. Overhead Door Corp., 734 P.2d
1233, 1235 (Nev. 1987). Equitable estoppel operates to prevent a party from asserting legal rights
that, in equity and good conscience, they should not be allowed to assert because of their own
conduct. NGA #2 Liab. Co. v. Rains, 946 P.2d 163, 168 (Nev. 1997).

26. Here, the court finds LN Management twice moved to reopen this case: First, after
Ditech brought the action to trial; and second, after LN Management obtained reconsideration of the
court's rule 41(e) dismissal order.

27. To the extent LN Management believed the five-year rule expired in October 2017,
LN Management has intentionally relinquished any such argument.

28. Had LN Management indicated any intent to argue for five-year rule dismissal prior

to its opposition to the instant motion, defendants could have acted accordingly to either obtain

10
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affirmative relief or request an expediated resolution of the matter. Instead, LN Management did the
exact opposite, arguing the court should maintain the case notwithstanding any such rule.

29. Defendants reasonably relied on this relinquishment and would be severely
prejudiced if the court dismissed the action without resolving the parties' respective interests in the
property.

Alternatively, the Five-Year Rule has not run due to tolling.

30. To the extent the five-year rule was reinstituted based on its September 24, 2014
order granting LN Management's post-trial motion to reopen the case, the court finds the deadline
still would not have run due to tolling.

31. Under this scenario, the earliest the five-year rule could have expired is September
24, 2019, or five-years after the court reinstituted the action.

32. But the Nevada supreme court has explicitly recognized the deadline can be tolled
under certain circumstances, such as when the court stays proceedings. Baker v. Noback, 112 Nev.
1106, 1110 (1996) (noting it would be "patently unfair” to dismiss an action for failure to bring to
trial when a stay prevented the parties from going to trial within the period); see also Boren v. City of
N. Las Vegas, 98 Nev. 5, 6, 638 P.2d 404, 405 (1982) ("Any period during which the parties are
prevented from bringing an action to trial by reason of a stay order shall not be computed in
determining the five-year period of [NRCP] 41(e).") (emphasis added).

33. Here, this matter was closed between May 23, 2018 and July 27, 2018 before the
court granted LN Management's motion to reopen. The matter was then stayed due to Ditech's
bankruptcy on March 27, 2019, and it remains stayed to date.

34.  Accounting for these tolling periods, the five-year deadline would be at least 246
days from when the stay is lifted and/or the case is reopened. Accordingly, the court finds there is
no merit to LN Management's contention the five-year rule deadline has expired.

C. Federal Foreclosure Bar — 12 U.S.C. § 4617(j)(3)

Pursuant to the Housing and Economic Recovery Act of 2008 ("HERA"), Congress granted

FHFA an array of powers, privileges, and exemptions from otherwise applicable laws to enable

FHFA to carry out its statutory functions when acting as Conservator of Fannie Mae and Freddie
11
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Mac (together, the “enterprises"). Among these is a broad statutory "exemption™ captioned
"property protection” that provides when the enterprises are under the conservatorship of the FHFA,
none of their property "shall be subject to ... foreclosure ... without the consent of [FHFA]." 12
U.S.C. 84617(j)(3) (the "Federal Foreclosure Bar").

35. The Federal Foreclosure Bar contains no conditions precedent to effectiveness of its
statutory protections. Unless and until FHFA gives its consent, the federal protection "shall” be
given full effect, which includes preemption of state law. SFR Invs. Pool 1, LLC v. Green Tree
Servicing, LLC, No. A-13-680704 (Nev. Dist. Ct. Nov. 17, 2016) (citing 12 U.S.C. § 4617(j)(3)). A
contrary interpretation would invert the default rule provided in the statutory text on its head, as if
Congress decreed that FHFA's property interests are subject to extinguishment by foreclosure unless
FHFA affirmatively declares that it will not grant consent to the extinguishment of a specific
property interest. This is not what the statute says, and courts should not rewrite a statute's text. See
Lamie v. United States Trustee, 540 U.S. 526, 538 (2004) (rejecting argument that "would result not
[in] a construction of [the] statute, but, in effect, an enlargement of it by the court” (quoting Iselin v.
United States, 270 U. S. 245, 251 (1926))); Conn. Nat'l Bank v. Germain, 503 U.S. 249, 253-54
(1992) ("[I]n interpreting a statute a court should always turn first to one, cardinal canon before all
others . . . that a legislature says in a statute what it means and means in a statute what it says.").
Here, there is no evidence FHFA consented to extinguishment of the deed of trust.

36.  The Nevada supreme court and the Ninth Circuit have both held unequivocally that
the Federal Foreclosure Bar, 12 U.S.C. § 4617(j)(3), protects Fannie Mae's property interests while it
under the conservatorship of the FHFA by preempting the NRS 116.3116 (the State Foreclosure
Statute), which would otherwise permit an HOA's foreclosure of its superpriority lien to extinguish
Fannie Mae’s deed of trust. See Saticoy Bay LLC Series 9641 Christine View v. Fannie Mae, 417
P.3d 363 (Nev. 2018); Berezovsky v. Moniz, 869 F.3d 923 (9th Cir. 2017); FHFA v. SFR Invs. Pool
1, LLC, 893 F.3d 1136 (9th Cir. 2018); Elmer v. JPMorgan Chase & Co., 707 F. App'x 426 (9th Cir.
2017); Saticoy Bay, LLC v. Flagstar Bank, FSB, 699 F. App'x 658 (9th Cir. 2017).

37. In Christine View, the Nevada supreme court held that "according to the plain

language of the statute, Fannie Mae's property interest effectively becomes the FHFA's while the
12
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conservatorship exists. Thus, the Federal Foreclosure Bar protects Fannie Mae's deed of trust while
Fannie Mae is under the conservatorship.” Christine View, 417 P.3d at 367. Christine View is
published precedent that forecloses any argument suggesting that the Federal Foreclosure Bar does
not preempt the State Foreclosure Statute or does not protect Fannie Mae's property interest from
extinguishment. See id. at 365 (holding that "the Federal Foreclosure Bar invalidates any purported
extinguishment of a regulated entity's property interest while under the FHFA's conservatorship
unless the FHFA affirmatively consents.").

38.  Three other recent decisions from the Nevada supreme court, four Ninth Circuit
decisions, and dozens of decisions from federal and state district courts in Nevada agree with the
Nevada Supreme Court's decision in Christine View—an HOA foreclosure sale cannot extinguish
property interests of the Enterprises while they are in conservatorship. See, e.g., Guberland, 2018
WL 3025919, at *2; A&I Series 3, LLC v. Fannie Mae, No, 71124, 2018 WL 3387787 (Nev. July 10,
2018) (unpublished disposition); 5312 La Quinta Hills, LLC v. BAC Home Loans Servicing, LP, No.
71069, 2018 WL 3025927, at *1 (Nev. June 15, 2018) (unpublished disposition); Berezovsky, 869
F.3d 923; FHFA v. SFR, 893 F.3d 1136; Elmer, 707 F. App'x 426; Flagstar Bank, FSB, 699 F. App'x
658; see also CMI's Motion for Summary Judgment at (citing dozens of state and federal district
court cases in Nevada).

39. The preemption doctrine, which provides that federal law supersedes conflicting state
law, arises from the Supremacy Clause of the U.S. Constitution. Here, the text of the Federal
Foreclosure Bar declares that "[n]o property of the Agency shall be subject to levy, attachment,
garnishment, foreclosure, or sale." 12 U.S.C. 8 4617(j)(3).

40. The Federal Foreclosure Bar preempts the State Foreclosure Statute under a theory of
conflict preemption because "state law is naturally preempted to the extent of any conflict with a
federal statute."” Valle del Sol, 732 F.3d at 1023 (quoting Crosby v. Nat'l Foreign Trade Council,
530 U.S. 363, 372 (2000)).

41. Congress's clear and manifest purpose in enacting Section 4617(j)(3) was to protect
FHFA conservatorships from actions, such as the HOA Sale, that otherwise would deprive them of

their property interests. "[T]he [State Foreclosure Statute] is in direct conflict with Congress's clear
13
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and manifest goal to protect Fannie Mae's property interest while under the FHFA's conservatorship
from threats arising from state foreclosure law." Christine View, 417 P.3d at 367; Berezovsky, 869
F.3d at 930 ("[T]he Federal Foreclosure Bar implicitly demonstrates a clear intent to preempt [the
State Foreclosure Statute]."); FHFA v. SFR Invs. Pool 1, LLC, 893 F.3d at 1146-47 (following
Berezovsky); Elmer, 707 F. App'x at 427-28 (same); Flagstar, 699 F. App'x at 658-59 (same).

42.  Accordingly, the Federal Foreclosure Bar preempts the State Foreclosure Statute to
the extent a homeowner association's foreclosure of its super-priority lien cannot extinguish a Fannie
Mae property interest while it is under FHFA's conservatorship, without the consent of FHFA.

43. At the time of the HOA foreclosure sale, Bank of America was the Deed of Trust
beneficiary of record in its capacity as the servicer for Fannie Mae. The evidence, which includes a
Fannie Mae employee declaration and supporting business records, proves Fannie Mae owned the
note and deed of trust at the time of the HOA sale and was in a contractual relationship with Bank of
America as the loan servicer. Fannie Mae maintained a property interest in the underlying collateral.
See Daisy Trust, 135 Nev. at 233-34, 445 P.3d at 849; In re Montierth, 131 Nev. 543, 354 P.3d 648
(2015); CitiMortgage, Inc. v. SFR Invs. Pool 1, LLC, No. 70237, 2019 WL 289690 (Nev. Jan. 18,
2019) (unpublished disposition); CitiMortgage, Inc. v. TRP Fund VI, LLC, No. 71318, 2019 WL
1245886, at *1 (Nev. Mar. 14, 2019); Guberland, 2018 WL 3025919 at *2-3 (citing Montierth);
Restatement (Third) of Property: Mortgages 8 5.4 (1997). In citing Montierth and the Nevada
Supreme Court's adoption of the Restatement (Third) of Property: Mortgages, the Ninth Circuit held
that a loan-owner servicer relationship "preserves the note owner's power to enforce its interest
under the security instrument, because the note owner can direct the beneficiary to foreclose on its
behalf." Berezovsky, 869 F.3d at 931. Under these circumstances, the loan owner maintains a
secured property interest. 1d. Therefore, an enterprise's "property interest is valid and enforceable
under Nevada law even if the recorded document omits [the Enterprise]'s name, if the recorded
beneficiary of the deed of trust is a party acting on [the Enterprise's] behalf." Elmer, 2017 WL
3822061, at *1.

44, The Nevada Supreme Court has held materially identical "business records and

testimony™ constitute "ample evidence" to demonstrate an Enterprise's ownership of a loan and the
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contractual relationship between an Enterprise and its servicer. See M&T Bank v. Wild Calla St. Tr.,
No. 74715, 2019 WL 1423107, at *2 (Nev. Mar. 28, 2019) (unpublished disposition); see also
CitiMortgage v. SFR, 2019 WL 289690, at *1 & n.1 ("Although respondent contends that appellant's
evidence[—"deposition testimony of appellant's NRCP 30(b)(6) witness, affidavit, and relied-upon
business records"—] does not establish that Fannie Mae owned the loan at the time of the HOA
foreclosure sale, we disagree."); CitiMortgage v. TRP, 2019 WL 1245886, at *1; SFR Invs. Pool 1,
LLC v. Green Tree Servicing, LLC, No. 72010, 2018 WL 6721370, at *1 (Dec. 17, 2018)
(unpublished disposition).

45.  The Ninth Circuit agrees and has held materially the same evidence was admissible
and sufficient to establish an Enterprise's property interest for the purposes of summary judgment.
See, e.g., Berezovsky, 869 F.3d at 933; Elmer, 707 F. App'x at 428; Williston, 736 F. App'x at 169;
G&P Investments, 740 F. App'x at 564.

46. Nevada law does not require Fannie Mae's ownership interest to be recorded in its
own name. Daisy Trust, 445 P.3d at 849; JPMorgan Chase Bank, N.A. v. Guberland LLC-Series 2,
No. 73196, 2019 WL 2339537, at *1 (Nev. May 31, 2019) ("Guberland II"). The protection of the
Federal Foreclosure Bar is not limited to the interest Fannie Mae might have if it were record
beneficiary of the deed of trust at the time of the HOA sale. Rather, it extends to the property
interest that Fannie Mae has as the owner of the note and deed of trust while its contractually
authorized servicer appears as record beneficiary of that deed of trust, a property interest that Nevada
law recognizes. See Montierth, 131 Nev. 543, 354 P.3d 648 (holding that a loan owner has a secured
property interest when a contractually authorized servicer is the record beneficiary of a deed of
trust); see also Guberland, 2018 WL 3025919, at *2-3 (applying the Federal Foreclosure Bar where
an enterprise "was not the beneficiary of the deed of trust" and its servicer appeared as record
beneficiary); CitiMortgage v. SFR, 2019 WL 289690 at *2 (relying on Montierth and holding the
loan servicer's status as record beneficiary of the deed of trust "does not create a question of material
fact regarding whether Fannie Mae owns the subject loan™); CitiMortgage v. TRP, 2019 WL
1245886, at *1 (reversing the district court's finding that the Federal Foreclosure Bar did not prevent

the extinguishment of Fannie Mae's deed of trust because it was not publicly recorded in Fannie
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Mae's name and confirming, under Montierth, that "the record beneficiary need not be the actual
owner of the loan™).

47. LN Management bears the burden of proof to establish that FHFA expressly
consented to extinguish Fannie Mae's ownership interest in the deed of trust. FHFA's April 21, 2015
statement confirms that FHFA did not provide express consent here. In the absence of express
consent, the Court cannot imply FHFA's consent, as doing so would ignore the plain text of the
Federal Foreclosure Bar. See Berezovsky, 869 F.3d 923 (holding that FHFA's consent can only be
manifested affirmatively); see also Alessi & Koenig, LLC v. Dolan, Jr., No. 2:15-cv-00805-JCM-
CWH, 2017 WL 773827, at *3 (D. Nev. Feb. 27, 2017) (citing and relying on cases in which
FHFA's statement was sufficient to show FHFA's lack of consent). Although the federal law
controls, it is consistent with Nevada's policy against requiring a party to prove a negative, such as
proving a lack of consent. Andrews v. Harley Davidson, Inc., 106 Nev. 533, 539, 796 P.2d 1092,
1096-97 (1990) (even where a plaintiff bears the burden of proving his or her strict liability claim, "it
is unfair to force the plaintiff consumer to prove a negative, i.e., that the product was not altered.");
see also State v. Haskell, 14 Nev. 209, 209-210 (1879) (in a forfeiture case, once the defendant
establishes good title to the property the burden shifts to the state — "not upon the defendants to
prove a negative", i.e. that the property was not abandoned or forfeited).

48. LN Management has not shown it obtained such consent. To the contrary, FHFA has
publicly announced that it "has not consented, and will not consent in the future, to the foreclosure or
other extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in connection
with HOA foreclosures of super-priority liens.” Therefore, the Federal Foreclosure Bar applies.

49. Having found that the Federal Foreclosure Bar applies, the next step is to determine if
defendants have standing, as the servicer and beneficiary of record at the time of the HOA
foreclosure sale and during the applicable periods of this action, to represent Fannie Mae's Mac
interest in the loan. The Court finds that defendants were Fannie Mae's contractually authorized
servicers of the loan, with standing to represent and defend Fannie Mae's interests in this action. See
Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 396 P.3d 754 (Nev. 2017); Flagstar,

699 F. App'x at 658.
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50. The Nevada Supreme Court confirmed that "the servicer of a loan owned by [Fannie
Mae] may argue that the Federal Foreclosure Bar preempts NRS 116.3116, and that neither [Freddie
Mac] nor the FHFA need be joined as a party.” Nationstar, 396 P.3d at 758.

51. Furthermore, there is no bar against private parties like defendants raising a federal
preemption argument. Id. at 757. To the contrary, in cases state and federal law clash, "judges are
bound by federal law." Id. (quoting Armstrong v. Exceptional Child Center, Inc., 135 S. Ct. 1378,
1384 (2015)) (emphasis in original); See Saticoy Bay LLC Series Christine View v. Federal National
Mortgage Association, 134 Nev. Adv. Op. 36 (2018).

52. LN Management offers no evidence conflicting with Fannie Fae's ownership of the
loan or defendants' right to represent Fannie Mae's interest in the loan.

53. Since no party has refuted evidence of Fannie Mae's ownership, the Federal
Foreclosure Bar defeats LN Management's contention it took title to the property free and clear of
the deed of trust.

D. Tender Was Excused as Futile.

54. Even if the Federal Foreclosure Bar did not apply, Fannie Mae’s deed of trust would
still have survived because Bank of America’s tender was excused under the Nevada supreme court's
decision in Perla del Mar. 7510 Perla Del Mar Ave Trust v. Bank of Am. N.A., 458 P.3d 348, 349
(Nev. 2020). That case held the obligation to tender is excused for futility where the evidence shows
that the HOA or its foreclosure agent "had a known policy of rejecting such payments.” Id.at 351
(citing cases from other jurisdictions endorsing the general proposition that a tender is excused when
the party entitled to payment demonstrates by words or conduct it will not accept the tender).

55. Just as in Perla Del Mar, Bank of America and Miles Bauer offered to pay the HOA,
through Collections of America, the superpriority amount "actually due™ with no impermissible
conditions attached. See 7510 Perla Del Mar Ave. Trust v. Bank of America, N.A., 458 P.3d 348,
349 (Nev. 2020) (noting "[a]n actual tender is unnecessary where it is apparent the other party will
not accept it."). The HOA, through its agent, stated no superpriority lien existed until Bank of

America completed its own foreclosure.
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56. In analyzing materially similar representations from an HOA trustee, the Nevada
supreme court confirmed "[t]he necessary implication of these statements is that [the HOA trustee]
would not have accepted a superpriority tender before the first deed of trust was foreclosed.” See
U.S. Bank N.A. v. SFR Invs. Pool 1 LLC, No. 78003, 2020 WL 3003017, at *1 (Nev. June 4, 2020)
(unpublished) (directing judgment in the bank's favor based on futility).

57. Bank of America stood ready, willing, and able to tender the full statutory super-
priority amount to protect the deed of trust, but the HOA obstructed Bank of America's ability to
tender the superpriority portion of the HOA's lien through its false representations and assurances.
Id. The HOA sale thus did not extinguish the deed of trust because Bank of America was excused
from formal tender.

E. The HOA Conducted a Sub-Priority Sale.

58. Irrespective of Bank of America's superpriority offer, the HOA foreclosed on only the
subpriority portion of its lien because that is what the HOA and its agent chose to do.

59. The Nevada Supreme Court in SFR Investments, applying the plain language of the
statute, explained that "[a]s to first deeds of trust, NRS 116.3116(2) thus splits an HOA lien into two
pieces, a superpriority piece and a subpriority piece.” SFR Investments Pool 1 v. U.S. Bank, 334
P.3d 408, 411 (Nev. 2014). Only "[t]he superpriority piece™" is "prior to a first deed of trust." Id.
"The subpriority piece, consisting of all other HOA fees or assessments, is subordinate to a first deed
of trust.” 1d. An association can choose to foreclose on either the sub-priority or super-priority
portion of its lien. See Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132
Nev. Adv. Op. 5, 366 P.3d 1105, 1116 (2016) ("And if the association forecloses on its superpriority
lien portion, the sale also would extinguish other subordinate interests in the property.”). See also
River Glider Ave. Tr. v. The Bank of N.Y. Mellon, No. 79808 (Nev. Sup. Ct. Sept. 18, 2020)
(unpublished disposition) (finding representations of purchaser in judicial proceeding determinative
for whether a sale was a subpriority or super-priority sale).

60. This comports with long-standing Nevada law that the foreclosing party's intent
determines what is transferred at auction. See, e.g., Dayton Valley Investors, LLC v. Union Pac. R.

Co., 664 F.Supp. 2d 1174, 1185 (D. Nev. 2009) ("[I]t is the intent of the parties to the deed which ...
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must determine the nature and extent of the interest conveyed.") (quoting City Motel, Inc. v. Nevada
ex. rel. State Dep't of Highways, 75 Nev. 137, 140, 336 P.2d 375, 377 (1959)). The foreclosing
party's intent "is determined from 'all the circumstances surrounding the transaction[.]"* See Dayton
Valley, 664 F.Supp. 2d at 1185 (quoting Kartheiser v. Hawkins, 98 Nev. 237, 239, 645 P.2d 967, 968
(1982)).

61. Here, the undisputed evidence shows the HOA's agent, Collections of America,
explicitly informed Bank of America it was not "foreclosing on a super-priority lien pursuant to NRS
116.3116" and that the HOA did not claim "to have a super-priority lien since the first mortgage
[had] not [been] foreclosed."

62.  "Because the HOA foreclosed on only its sub-priority lien, [LN Management] cannot
meet its burden of showing it has title superior to [the Deed of Trust]." 7912 Limbwood Court Trust
v. Wells Fargo Bank, N.A., 2015 WL 5123317 at *4 (D. Nev. Aug. 31, 2015); see also MacDonald v.
Krause, 77 Nev. 312, 315, 362 P.2d 724, 727 (1961) ("In a quiet title action, the only issue is
whether plaintiff has an interest or estate in the property superior to the adverse claim.").
Accordingly, defendants are entitled to summary judgment on this alternative basis.

F. Alternatively, The Court Finds the Deed of Trust Survived as a Matter of Equity

63. The court need not reach the equities in this matter because Fannie Mae’s deed of
trust survived as a matter of law. Bank of America, N.A. v. SFR Invs. Pool 1, LLC, 427 P.3d 113
(Nev. 2018). But even if the court balanced the equities in this case, they tip strongly in defendants'
favor.

64. If an association sells a property for a price that is "palpabl[y] and great[ly]
inadequate," all that is needed to show the deed of trust survived as a matter of equity is "very slight
additional evidence of unfairness."” Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227
Shadow Canyon, 405 P.3d 641, 642 (Nev. 2017). To determine if an association's foreclosure-sale
price is inadequate, courts must compare that price to the foreclosed property's fair market value at
the time of the sale. See id., at 649 (comparing the $35,000.00 association-foreclosure-sale price to
an appraisal showing the fair-market value of free and clear title was $335,000.00 to determine the

association sold the property "for roughly 11 percent of [its] fair market value™). A foreclosure-sale
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price below 20% of fair market value is "obviously inadequate.” See Shadow Wood, 366 P.3d at
1116.

65. The Nevada supreme court has provided a non-exhaustive list of "irregularities that
may rise to the level of fraud, unfairness, or oppression” required to set aside an association sale or
hold that it did not extinguish a senior deed of trust, including: (1) "failure to mail a deed of trust
beneficiary the statutorily required notices™; (2) "an HOA’s representation that the foreclosure sale
will not extinguish the first deed of trust"; (3) "collusion between the winning bidder and the entity
selling the property"; (4) "a foreclosure trustee’s refusal to accept a higher bid"; and (5) "a
foreclosure trustee’s misrepresentation of the sale date.” Id. at n.11 (emphasis added).

66. Here, the HOA sold the Property for less than 2% of its fair market value. In light of
this “palpabl[y] and great[ly]” inadequate sales price, only slight evidence of unfairness is needed to
set aside the foreclosure sale. See Nationstar, 405 P.3d at 648. Prior to the HOA Sale, Bank of
America contacted Collections to offer to pay the full statutory super-priority amount, as it has done
in hundreds — if not thousands — of other cases. Collections subsequently assured Bank of America
that it was not foreclosing on a "super-priority lien pursuant to NRS 116.3116" and that the HOA did
not claim to "have a super-priority lien." Miles Bauer, on behalf of Bank of America, asked
Collections to let them know if the circumstances of the HOA Sale changed, as "Bank of America
would like to payoff any potential senior lien, should one exist, to protect [the Deed of Trust]." Id.
Again, in response to Bank of America's willingness to tender the full statutory super-priority
amount, Collections advised that no such lien existed, and it would notify Bank of America if
anything changed. Id.

67. Bank of America attempted to pay the superpriority amount of the HOA's lien here to
ensure Fannie Mae’s deed of trust was protected, and the HOA prevented it from doing so. This is
another example of unfairness the supreme court explicitly identified in Shadow Canyon. See 405
P.3d at 650 (explaining that whether a senior lender "tried to tender payment" to an association
before the sale is "significant[]" to determine whether the lender's deed of trust survived as an

equitable matter).
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68. In light of the HOA and its agents' representations to Bank of America and Miles
Bauer, coupled with the HOA's efforts to thwart Bank of America's superpriority payment, holding
that the deed of trust was extinguished would be much more than "very slight[ly] unfair,” and
"[v]ery slight additional evidence of unfairness or oppression” is all that is needed in light of the
"palpabl[y] and great[ly]" inadequate sale price to hold the deed of trust was not extinguished on
equitable grounds. See Shadow Canyon, 405 P.3d at 648.

69. Even if LN Management was a bona fide purchaser, it is but one factor of many when
balancing the equities between it and defendants and does not change the above result. Further, the
court finds LN Management was not a bona fide purchaser.

70. To be a bona fide purchaser, one must take property "for a valuable consideration and
without notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inquiry."”
Shadow Wood, 366 P.3d at 1115 (citing Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947)).

71. A putative bona fide purchaser has the burden to prove it is a bona fide purchaser.
See, e.g., Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 248 (1979) (explaining that the
putative bona fide purchaser "was required to show that legal title had been transferred to her before
she had notice of the prior conveyance to appellant”). Here, LN Management cannot satisfy its
burden to show that it was a bona fide purchaser.

72. First, and most obvious, LN Management put forth no evidence that it was a bona
fide purchaser.

73.  Second, LN Management cannot be a bona fide purchaser because it had inquiry
notice of Miles Bauer's superpriority offer. A party cannot qualify as a bona fide purchaser if it was
under a duty of inquiry that it failed to discharge before purchasing the property at issue. Berge, 95
Nev. at 189. The Berge Court explained that this duty arises:

when the circumstances are such that a purchaser is in possession of
facts which would lead a reasonable man in his position to make an
investigation that would advise him of the existence of prior
unrecorded rights. He is said to have constructive notice of their
existence whether he does or does not make the investigation. The

authorities are unanimous in holding that he has notice of whatever the
search would disclose.
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74. A purchaser "put upon inquiry may rebut the presumption of notice by showing that
he made due investigation without discovering the prior right or title he was bound to investigate.”
Id., at 185. LN Management has produced no evidence it conducted such an investigation.

75. The bona fide purchaser doctrine does not protect against willful ignorance—
plaintiff's decision to purchase a lawsuit cannot transform the encumbered interest it purchased into
free and clear title. See Allison Steel, 86 Nev. at 497.

76.  As such, the deed of trust survived the HOA's foreclosure sale as a matter of equity
and continues to encumber plaintiff's title to the property.

G. The Court Reforms the Deed of Trust and Subsequent Assignment.

77. Deeds and other instruments, like an assignment, can be "reformed in accordance
with the intention of parties when that intention is frustrated by a mutual mistake."” Grappo v.
Mauch, 110 Nev. 1396, 1398, 887 P.2d 740, 741 (1994). Reformation should be utilized "when a
written instrument fails to conform to the parties' previous understanding or agreement.” 1d.

78. Borrower purchased two units in the same condominium development. First,
Borrower obtained a loan in the amount of $322,100.00 to purchase the Property (3111 Bel Air Dr.,
Unit 24G), repayment of which was secured by a Deed of Trust recorded on October 20, 2004. The
Property was conveyed to Borrower by the previous owner through a Grant Deed recorded on
October 16, 2003 as instrument number 20031016-01640. The Deed of Trust lists the APN as 162-
10-812-185.

79. Borrower subsequently obtained a second loan to purchase another unit in the same
condominium complex. Specifically, Borrower obtained a loan in the amount of $149,000 to
purchase real property commonly known as 3111 Bel Air Dr. #216, Las Vegas, NV 89109 (216
Property), repayment of which was secured by a Deed of Trust recorded on December 31, 2007
(216 Deed of Trust). The 216 Deed of Trust, like the Deed of Trust, lists Bank of America as the
Lender. The 216 Property’s APN number as 162-10-812-003.

80.  While the property address and the APN on the Deed of Trust are correct, the Court

finds the legal description is incorrect. The Grant Deed conveying the Property to Borrower
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specifies that Unit 24G is designated Unit 185 in the original Regency Towers plat. Due to a mutual
mistake, however, the legal description in the Deed of Trust states that Unit 24G is designated as
Unit 3 in the Regency Towers plat. In reality, Unit 3 is the correct legal description for the 216
Property. The property records, the Regency Towers plat, and defendants’ expert report make clear
that the Property’s legal description should list Unit 185, as opposed to Unit 3.

81. Based on the uncontroverted evidence, the Court reforms the legal description in the
Deed of Trust to list Unit 185, as opposed to Unit 3.

82. The second instrument requiring reformation is an Assignment of the Deed of Trust
recorded on July 30, 2013. Due to a mutual mistake and confusion, the Assignment was
inadvertently recorded against APN #162-10-812-003, which is the 216 Property. The Assignment
correctly states that it is assigning the Deed of Trust (not the 216 Deed of Trust) but does not appear
in the property records for the Property when conducting an assessor's parcel no. search on account
of the incorrect APN. The language in the Assignment makes it clear that the Assignment should
have been recorded against APN 162-10-812-185.

83. Based on the uncontroverted evidence, the Court reforms the Assignment to reflect
the correct APN (162-10-812-185) and orders that the Assignment's effective date as to the subject
property was the date it was recorded against the incorrect parcel number (July 30, 2013).

ORDER AND JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the deed of trust,
instrument number 20041020-0001569 with the Clark County Recorder, was not extinguished by the
HOA's foreclosure sale that is reflected in the trustee's deed upon sale, instrument number
201212170000834 with the Clark County Recorder.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the deed of trust,
instrument number 20041020-0001569 with the Clark County Recorder, remains a valid, first-
position lien encumbering the property located at as 3111 Bel Air Dr., Unit 24G, Las Vegas, Nevada
89109, assessor's parcel no. 162-10-812-185.
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the legal description of
the property in the deed of trust, instrument number 20041020-0001569 with the Clark County
Recorder, is reformed to list Unit 185, as opposed to Unit 3.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Assignment of the
deed of trust, recorded on July 30, 2013 as instrument number 201307300000199 with the Clark
County Recorder, is reformed to reflect the assessor's parcel no. 162-10-812-185. The assignment's
effective date remains the date it was recorded against the incorrect parcel number, or July 30, 2013.
The court intends this judgment to correct any alleged deficiencies in the at-issue deed of trust and
subsequent assignment.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that defendants' motion for
summary judgment is GRANTED in its entirety. Judgment is entered in favor of defendants and
against LN Management. This is a final judgment.

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED the court lifts the stay and
reopens this case for the purpose of granting defendants' summary judgment motion and entering the
court's judgment.

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED that all remaining claims are
DISMISSED as moot.

DATED this 20th day of January, 2021.

DISTRICT JUDGE

Submitted by: Approved as to form and content by:

AKERMAN LLP

[s/ Nicholas E. Belay [s/ Kerry P. Faughnan

ARIEL E. STERN, ESQ. KERRY P. FAUGHNAN, ESQ.
Nevada Bar No. 8276 Nevada Bar No. 12204
NATALIE L. WINSLOW, ESQ. P.O. Box 335361

Nevada Bar No. 12125 N. Las Vegas, Nevada 89033
NICHOLAS E. BELAY, ESQ. Telephone:  (702) 301-3096
Nevada Bar No. 15175 Facsimile: (702) 331-4222

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A. and Ditech | Attorneys for LN Management LLC Series 3111
Financial LLC f/k/a Green Tree Servicing LLC | Bel Air 24G

Email: kerry.faughnan@gmail.com
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