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KIM BLANDINO, Electronically Filed
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Appellant, Elizabeth A. Brown
Clerk of Supreme Court
Vs. CASE NO: 84433

THE STATE OF NEVADA,

Appellee.

PETITION FOR REVIEW BY THE SUPREME COURT

COMES NOW Appellant KIM BLANDINO, by JOSEPH
GERSTEN, ESQ., of THE GERSTEN LAW FIRM PLLC, and petitions
pursuant to NRAP 40B(c), this Honorable Court for a review of the Order

of Affirmance issued in this case on December 20, 2023.

This petition is based on the following memorandum of points and

authorities and all papers and pleadings on file herein.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. JURISDICTION

On December 20, 2023, The Nevada Court of Appeals in a 3 — 0
decision issued an Order of Affirmance regarding Petitioner’s appeal
from a judgment of conviction pursuant to a jury verdict.! See Exhibit 1.
Pursuant to NRAP 40B, a party aggrieved by a decision of the Court of
Appeals may file a petition for review with the clerk of the Supreme Court
within eighteen (18) days.2 This Petition has been timely filed within

that 18-day period.

II. QUESTIONS PRESENTED
1. Whether the District Court and subsequently the Court of
Appeals erred when it denied Appellant the opportunity to

represent himself?

! Originally this case was filed with the Nevada Supreme Court and on October 2,
2023, the Nevada Supreme Court issued and order transferring the case to the
Nevada Court of Appeals.

2 Per NRAP 40B(d), the Appellant has attached a copy of the Order of Affirmance.
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2. Whether the District Court and subsequently the Court of
Appeals erred when it denied Appellant the opportunity to use a
jury instruction of his choosing?

3. Whether the District Court and subsequently the Court of
Appeals erred when it denied Appellant’s Motions to disqualify

Leavitt, J. from hearing this matter?

III. REASONS FOR REVIEW

First, the Nevada Court of Appeals misapplied the law in Vanisi v.

State, 117 Nev. 330 (2001), when it affirmed the District Court’s

revocation of Appellant’s right to self-representation. See Vanisi v. State,
117 Nev. 330 (2001). While the District Court made findings that
Appellant may have been difficult based on his beliefs during the run-up
to the trial in this matter, the Appellant was not disruptive at any time
in front of the jury. A criminal defendant has the right to self-

representation. Faretta v. California, 422 US 806, 818 — 19 (1975).

However, this right is not absolute because a defendant must be “able
and willing to abide by the rules of procedure and courtroom protocol” to

represent themselves. See McKaskle v. Wiggins, 465 US 168, 173 (1984).

A court may deny a defendant’s request for self-representation if the
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defendant is disruptive. Vanisi v. State, 117 Nev. 330 (2001). Simply

arguing with the Court regarding its regular operations and revoking
Appellant’s right of self-representation is a misapplication of the law and

should be overturned.

Second, the Nevada Court of Appeals abused its discretion when
denied Appellant the opportunity to have his version of the case heard by
denying him the opportunity to use his proffered jury instruction on

mistake. See Mathews v. State, 134 Nev. 512, 517 (2018). The Court’s

decision was arbitrary and capricious in violation of Crawford v. State,

121 Nev. 746, 751, 121 P.3d 582, 586 (2005), and should be overturned.

See Crawford v. State, 121 Nev. 746, 751, 121 P.3d 582, 586 (2005)

Thirdly, the District Court repeatedly denied Appellant’s motions
to disqualify the District Court, in violation of Nevada Code of Judicial
Conduct Rule 2.11(A). See Nevada Code of Judicial Conduct Rule
2.11(A). Where a judge’s impartiality might reasonably be questioned,
then that judge should be disqualified. Id. Appellant has cited inter alia
1ssues of failure to allow Appellant to proceed pro se, failure to terminate
forced counsel, and outright prejudice. As a result, the Court’s decision

was wrong and should be overturned.
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IV. ARGUMENT

On July 12, 2019, Defendant was indicted on felony and gross
misdemeanor charges. AA0295. Initial arraignment in Department XII
was held on July 23, 2019. After various hearings, on August 29, 2019,
Appellant was granted leave to represent himself, with appointed stand-
by counsel. Subsequently, on September 17, 2019, Appellant was
appointed Attorney Batemen as his stand-by counsel. The case was
assigned to Judge Michelle Leavitt. Judge Leavitt referred Defendant for
competency evaluation on September 17, 2019. Id.

On December 13, 2019, Defendant filed a Motion to Disqualify
Judge Leavitt, Judge Linda Bell, and all judges of the Eighth Judicial
District Court. Id. Judges Leavitt and Bell filed affidavits denying any
bias or prejudice towards any party in this case. Id. The Motion was
denied on January 23, 2020. Id. Defendant was found competent to
proceed with adjudication on April 9, 2020. 1d.

On May 7, 2020, Defendant filed another Motion to Disqualify
Judges Leavitt, Bell, Silva, Marquis, Hardy, Villani, and all judges of the

Eighth Judicial District Court. Id. No certificate of service was included



with the May 7, 2020, Motion. Id. On July 1, 2020, parties appeared
before Senior Judge Barker for a Trial Readiness conference. Id.
Following the Trial Readiness Conference, Defendant filed a Motion to
Disqualify Senior Judge Barker on July 10, 2020. Id. Both the May 7,
2020, and July 10, 2020, Motions to Disqualify were denied by Chief
Judge Linda Bell. Id. On August 11, 2020, Defendant filed an Emergency
Motion to Disqualify Chief Judge Bell, and simultaneously filed a Motion
for Reconsideration regarding Judge Bell’s August 3, 2020, Decision and
Order. Id. Both the Emergency Motion and the Motion for
Reconsideration were denied by Judge Bell. Id.

On March 8, 2021, Defendant filed another Motion to Disqualify
Judge Leavitt. Id. On March 15, 2021, Defendant filed another Motion to
Disqualify Chief Judge Bell. Id. On April 14, 2021, Defendant filed
another Motion to Disqualify Judges Leavitt and Judge Bell. On April 22,
2021, Defendant filed a Motion to Disqualify Judge Tierra D. Jones. 1d.
On May 6, 2021, Defendant filed a Motion to Disqualify Judge Nancy Allf.
1d.

On August 8, 2021, an Order Denying Defendant’s Motion to

Disqualify Judge Leavitt was filed. Id.



On August 18 and 23, 2021, Defendant filed another Motion to
Disqualify Judge Leavitt. Id. On August 20 and September 23, 2021, the
Motions were denied by Judge Jones. Id. On September 29, 2021,

1d.

bt

Defendant filed Motions to Disqualify Judge Leavitt and Judge Jones.
Judge Jones filed an affidavit in response thereto on October 6, 2021. Id.

Appellant proceeded to trial on March 1, 2022. AA01006. During
the course of the trial, Appellant was disallowed from representing
himself; Attorney Bateman was appointed as counsel. AA0644 — 0647.

On March 9, 2022, Appellant was found guilty on all counts.
AA0693.

Appellant was sentenced on July 7, 2022, and a judgment of
conviction was filed on July 12, 2022. AA02053; AA0994. Appellant’s

Notice of Appeal was filed March 21, 2022. AA0893.

Appellant’s appeal was denied by the Court of Appeals on December
20, 2023. Appellant then requested a rehearing by the Court of Appeals,

which was denied on February 22, 2024. This Petition for Review follows.

1. The District Court and Subsequently the Court of Appeals
Erred When It Denied Appellant the Opportunity to
Represent Himself.

The District Court and subsequently the Court of Appeals erred
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when it denied Appellant the opportunity to represent himself. The right
to represent oneself is firmly embedded in our law as a fundamental

aspect of the right to control one’s own defense. Miles v. State, 500 P.3d

1263 (Nev. 2021). A criminal defendant may waive one's right to counsel

and represent oneself. See generally Faretta v. California, 422 U.S. 806,

95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975). The right to represent oneself,
and to refuse appointed counsel of the State's choosing, stems from “that

respect for the individual which is the lifeblood of the law.” Miles v. State,

500 P.3d 1263 (Nev. 2021); McCoy v. Louisiana, 584 U.S. , ,138S. Ct.

1500, 1507, 200 L. Ed. 2d 821 (2018) (internal quotation marks omitted);

see McKaskle v. Wiggins, 465 U.S. 168, 178, 104 S. Ct. 944, 79 L.. Ed. 2d
122 (1984) (recognizing that the right to represent oneself “exists to

affirm the accused's individual dignity and autonomy”).

Furthermore, the trial judge has a duty to “maintain, especially in
a jury trial, that restraint which is essential to the dignity of the court

and to the assurance of an atmosphere of impartiality.” United States v.

Allen, 431 F.2d 712, 713 (9th Cir. 1970); see also Holderer v. Aetna Cas.

& Sur. Co., 114 Nev. 845, 850, 963 P.2d 459, 463 (1998) (finding judicial

misconduct where trial judge trivialized the proceedings with facetious
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comments); Parodi v. Washoe Med. Ctr., Inc., 111 Nev. 365, 367, 892 P.2d

588, 589 (1995). The Nevada Code of Judicial Conduct specifically
requires a judge to “be patient, dignified, and courteous to litigants,” and
the canvass should adhere to this obligation. NCJC 2.8(B); c¢f. In re

Disciplinary Proceeding Against Eiler, 169 Wn.2d 340, 236 P.3d 873, 878-

79 (Wash. 2010) (upholding judicial suspension in part based on deriding

pro se litigants’ intelligence).

In this case, Appellant was allowed to represent himself, albeit with
stand-by counsel. However, on December 2, 2021, during a disagreement
with Leavitt, J., she revoked Appellant’s ability to represent himself. See
AA0644 —0647. The revocation of Appellant’s ability to represent himself

was In direct violation of Faretta v. California, 422 U.S. 806, 95 S. Ct.

2525, 45 L. Ed. 2d 562 (1975); Miles v. State, 500 P.3d 1263 (Nev. 2021);

McCoy v. Louisiana, 584 U.S. , ,138S. Ct. 1500, 1507, 200 L. Ed. 2d

821 (2018); and McKaskle v. Wiggins, 465 U.S. 168, 178, 104 S. Ct. 944,

79 L. Ed. 2d 122 (1984).

A court may deny a defendant’s request for self-representation if

the defendant is disruptive. Vanisi v. State, 117 Nev. 330 (2001).

However, simply arguing with the Court regarding its regular operations
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and revoking Appellant’s right of self-representation is a misapplication

of the law and should be overturned.

As a noted above, because Appellant’s right to represent oneself is
firmly embedded in our law as a fundamental aspect of the right to

control one's own defense, Miles v. State, 500 P.3d 1263 (Nev. 2021),

Appellant’s right to self-representation was destroyed and he suffered

irreparable harm in the defense of his case.

2. The District Court and Subsequently the Court of Appeals
Erred When It Denied Appellant’s Jury Instruction on
Mistake of Fact.

The District Court and subsequently the Court of Appeals erred
when it denied Appellant’s jury instruction on mistake of fact. This Court
has held that the defense has the right to have the jury instructed on its
theory of the case [,] ... no matter how weak or incredible that evidence

may be. Crawford v. State, 121 Nev. 746, 751, 121 P.3d 582, 586 (2005).

And when a defendant requests “specific jury instructions that remind
jurors that they may not convict the defendant if proof of a particular

element is lacking,” the district court must give those instructions. Id. at

753, 121 P.3d at 588.

In this case, Appellant’s counsel specifically requested a mistake of
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fact instruction be included in the instructions read to the jury. See

AA1933, In 24 — AA1934, In 25.

That i1s the following request was made by Appellant’s Counsel

during the jury instruction conference:

MR. BATEMAN: Yes, Judge, I would ask that -- there was
one, there's a sample one from the State. Judge, it, I believe it
does also go to our theory of defense that Mr. Blandino was
mistaken as to the fact that he was in a legitimate negotiation.
That this was, in his mind, wrongfully so, the fact that this
was not a negotiation that he could engage in. And I think
that fact goes to the specific intent which would be required
to -- that would be required to commit an act of extortion,
when in his mind the fact of the matter is that he is engaged
In a legitimate legal negotiation.

See Id.

Clearly Appellant’s request contemplated his theory of defense.

However, the District Court denied said request. See Id.

Thus, because the defense has the right to have the jury instructed
on its theory of the case [,] ... no matter how weak or incredible that

evidence may be. Crawford v. State, 121 Nev. 746, 751, 121 P.3d 582, 586

(2005), the District Court’s denial of the requested jury instruction, and
subsequently the Court of Appeals Affirmance of same, was in violation

of Appellant’s rights and the law of this State.
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3. The District Court and Subsequently the Court of Appeals
Erred When It Denied Appellant’s Motions to Disqualify
Leavitt, J. From Hearing This Matter.

The District Court and subsequently the Court of Appeals erred
when it denied Appellant’s motions to disqualify Leavitt, J. from hearing
his matter. The Appellant has repeatedly attempted to disqualify
Leavitt, J. from hearing Appellant’s matter. See Decision and Order

AA0295.

It is axiomatic that a judge has a general duty to sit, unless a

judicial canon, statute, or rule requires the judge's disqualification.

Canarelli v. Eighth Judicial Dist. Court of Nev., 506 P.3d 334 (Nev. 2022);

Millen v. Eighth Judicial Dist. Court, 122 Nev. 1245, 1253, 148 P.3d 694,

700 (2006); see also NCJC Rule 2.7 (“A judge shall hear and decide
matters assigned to the judge, except when disqualification is required
by Rule 2.11 or other law.”). Id. Judges are presumed to be unbiased,
Millen, 122 Nev. at 1254, 148 P.3d at 701, and a judge's decision not to

recuse herself will not be overturned absent a clear abuse of discretion.

Rivero v. Rivero, 125 Nev. 410, 439, 216 P.3d 213, 233 (2009) (overruled

in part on other grounds by Romano v. Romano, 138 Nev. Adv. Rep. 1,

501 P.3d 980 (2022); PETA v. Bobby Berosini, Ltd., 111 Nev. 431, 437,
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894 P.2d 337, 341 (1995) (overruled on other grounds by Towbin Dodge,

LLC v. Eighth Judicial Dist. Court, 121. Nev. 251, 260-61, 112 P.3d 1063,

1069-70 (2005)). However, Appellant notes that, NCJC Rule 2.11(A)(1)
requires a judge to recuse herself “in any proceeding in which the judge's
impartiality might reasonably be questioned, including but not limited to
the following circumstances: (1) The judge has a personal bias or
prejudice concerning a party or a party's lawyer, or has personal

knowledge of facts that are in dispute in the proceeding. NCJC Rule

2.11(A)(1).

Furthermore, recusal is required when, objectively speaking, “the
probability of actual bias on the part of the judge or decisionmaker is too

high to be constitutionally tolerable.” Rippo v. Baker, 580 U.S. 285, 137

S. Ct. 905 (2017); Withrow v. Larkin, 421 U. S. 35, 47, 95 S. Ct. 1456, 43

L. Ed. 2d 712 (1975); see Williams v. Pennsylvania, 579 U. S. 1, 8, 136 S.

Ct. 1899, 195 L. Ed. 2d 132, 141 (2016) (“The Court asks not whether a
judge harbors an actual, subjective bias, but instead whether, as an
objective matter, the average judge in his position is likely to be neutral,
or whether there i1s an unconstitutional potential for bias” (internal

quotation marks omitted)).

14



Again, in this case, Appellant has filed numerous motions to

disqualify Leavitt, J. See AA0295. Appellant has cited inter alia

issues of failure to allow Appellant to proceed pro se, failure to

terminate forced counsel, and outright prejudice. See AA00362;

AA0694; AAOT83.

All of these reasons have given rise to questions of impartiality on
the part of the District Court. NCJC Rule 2.11(A)(1) requires a judge to
recuse herself in any proceeding in which the judge's impartiality might
reasonably be questioned. Yet, time and time again, Appellant’s motions
to disqualify Leavitt, J. have been denied. As a result, Appellant’s due
process rights have been violated by Leavitt, J.’s failure to remove herself
from this litigation as is required by Nevada law and Judicial Canon and

Rule.
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V. CONCLUSION

WHEREFORE, the Appellant prays this Court grant his Petition

for Review.

DATED this 11th day of March 2024.

JOSEPH 7. GERSTEN, ESQ.
Nevada Bar No.: 13876

The Gersten Law Firm PLLC
9680 W Tropicana Avenue # 146
Las Vegas, NV 89147
Telephone (702) 857-8777
joe@thegerstenlawfirm.com
Attorney for Appellant
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VI. CERTIFICATE OF COMPLIANCE

I hereby certify that this brief complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP

32(a)(b) and the type style requirements of NRAP 32(a)(6) because:

This brief has been prepared in a proportionally spaced typeface

using Word 365, Century Schoolbook.

I further certify that this brief complies with the page- or type-
volume Iimitations of NRAP 40, 40A, and 40B because it 1s
proportionately spaced, has a typeface of 14 points or more, and contains

2959 words.

DATED this 11th day of March 2024.

JOSEPH 7. GERSTEN, ESQ.
Nevada Bar No.: 13876

The Gersten Law Firm PLLC
9680 W Tropicana Avenue # 146
Las Vegas, NV 89147
Telephone (702) 857-8777
joe@thegerstenlawfirm.com
Attorney for Appellant
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VII. CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing PETITION
FOR REVIEW BY THE SUPREME COURT with the Clerk of the

Court by using the electronic filing system on the 11T day of March 2024.

The following participants in this case are registered electronic

filing system users and will be served electronically:

STEVEN B. WOLFSON, ESQ.
District Attorney Clark County
200 Lewis Street, 3rd Floor

Las Vegas, NV 89101

AARON FORD

Nevada Attorney General
100 North Carson Street
Carson City, Nevada 89701
775-684-1265

By: Q"W? %W

An E%ployee of The Gersten Law Firm PLLC
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