IN THE SUPREME COURT OF THE STATE OF NEVADA
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Appellants, '
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DOCKETING%@%
v. CIVIL A eme Court

STATE OF NEVADA DEPARTMENT OF
‘BUSINESS AND INDUSTRY, DIVISION OF
INDUSTRIAL-RELATIONS,
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GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a) The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
identifying issueson appeal, assessing presumptive assignment to the Court of Appeals under
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for:
expedited treatment and assignment to the Court of Appeals, and compiling statistical
information.

WARNING

This statement must be completed fully, accur ately and on time. NRAP 14(c), The Supreme.
Court may impose sanctions on counsel or appellant if it appears that the information provided.
1s incomplete or inaccurate. Id. Failure to fill outthe statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appearsas Question 27 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions:

This court has noted that when attorneys do-not take seriously their gbligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste:the valuable
judicial resources of this court, making the imposition of sanctions appropriate. -See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.
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1. Judicial District Eighth Department 15

County Clark Judge Joe Hardy, Jr.

District Ct. Case No. A-20-821892-J

2, Att'orney‘ 'filing’_ this docketing statement:

Attorney Daniel L. Schwartz, Esq. Telephone 702-893-3383

Firm Lewis Brisbois Bis_'gaard & Smith

Address 2300 W. Sahara Ave. Ste. 300
Las Vegas, Nevada 89102

Client(s) LVMPD and CCMSI

Ifthis is a joint statement by-multiple.dppellants, add the nameés and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certlﬁcatmn that they concur inthe
ﬂlmg of I:hls statement.

3. Attorney(s) representing re's_pondents(lfs_):'

Attorney Christopher Eccles, Esq. Telephone 702-486-9073

Firm Division of Industrial Relations

Address 3360 West Sahara Avenue, Suite 250
Las Vegas; Nevada 89102

Client(s) Division of Industrial Relations

Attorney Donald J. Bordelove,; Esq. Telephone 702-456-3094

Firm Qffice of the Attorney General

Address 555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 898101

Client(s) State of Nevada Board for the Administration of the Subsequent Injury Account

{List.additional counse] on separate sheet if nétessary).




4. Nature of disposition below (check all that apply):

{1 Judgment after bench trial X Dismissal:

L] Judgment after jury verdict 1 Lack of jurisdiction

] Summary judgment: [ Failure to state a claim

3 Default judgment 1 Failure to prosecute

[ Grant/Denial of NRCP 60(b) relief [J Other (specify): Failure to timely file brief
[ Grant/Denial of injunction ] Div_orcé_b_ec-l‘ee_:

[J Grant/Deniial of declaratory relief [J Original ] Modification

Review of agency determination [R Other disposition (specify): Workers' comp

5. Does this appeal raise issues concerning any of the foll'owii-n'g_?
[1 Child Custody
{ ] Venue
[} Termination of parental rig_hts
6. Pending and prior proceedings in this court. List the ¢ase name and docket number-

of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

None

7. Pending and prior proceedlngs in other courts. List the case name, number and
court of all pending-and prior proceedings in other courts which are related to this appeal
(e. g, bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

None




8. Nature. of the action. Briefly describe the nature of the action and the result-below:
This 1s a workers’ compensation case involving a dispute over contributions from the
Subsequent Injury Account. However, the issue before this Court is a jurisdictional one. On
September 24, 2020, Petitioners timely filed the subject Petition for Judicial Review
contesting an August 19, 2020 Decision of the Board. When this appeal was filed, the lead
attorney for the case was recovering from prostate cancer.surgery. On November 9, 2020, the
Record on Appeal was filed by the Board. On the front page of the Record it states that it
contains "the entire vecord of the’ proceedings under review:" On April 5, 2021; Petitioners
filed their Opening Brief, Petitioners’ Brief contained citations to relevant records in the
Record on Appeal. Thereafter, Respondent DIR moved to dismiss the Petition based on the
late filing of the Opening Brief, the allegation that the Petitioners had not filed the complete
record on appeal, and that the Opening Brief did not contain citations to the Record.
Petitioners opposed the same. After a hearing, the District Court granted the Motion to
Dismiss, Petitioners requested reconsideration but the District Court denied the same.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessatry):

Whether the District Court properly dismissed this matter:

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar-issues raised ix this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

None.




11. Constitutional issues. If this appeal challenges the con‘stitutionality of a-statute, and

the state, any state agency, or any officer or employee thereof is not a party to this :appe_al',
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 50.130?

[ N/A
1 Yes
B No

If not, explain;

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))

[ An issue-arising undei the United Stateés and/or Nevada Constitutions

[J A substantial issue of first impression

(] An 1ssue of public.policy

__ An issue where en banc cornsideration is necessary to maintain uniformity of this
court's decisions

] A ballot question

If so, explain:




13, Assignment to the Court of Appeals or retention in the Supreme Court: Briefly
set forth whether the matter is presunptively retairied by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and citethe subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its: presumptive assignment to the Court of Appeals, identify the specific issue(s) or cireum-
stance(s) that warrant retaining the case, and iniclude an explanation of their importance or
significance:

This case’is presumptively assigned to the Court of Appeals under NRAP 17(b)(10) as it is a

Petition for Judicial Review of a final decision of an administrative agency.

14. Trial. If this:action proceeded to trial, how many days did the trial last?

Was'it a bench.or jury trial?

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from 'par.ticipa-tion in this appeal? Ifso, which Justice?

N/A




TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from Jun 21, 2021

If no written judgment or order was filed in the district:court,.explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served Jun 22, 2021

Was service by:
] Delivery
X Mailfelectronic/fax
18, If the time for filing the notice of appeal was tolled by a post-judgment motion
(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[ NRCP 50(b) Date of filing
LI NRCP 52(®)  Date of filing

O NRCP 59 Date of filing

NOTE: Motions made pursiant to NRCP 60 or motions for rehearing or rec_ojhsid_éfafion may toll the
time for-filing a notice of appeal. See AA Primo Builders v. Washingtion, 126 Nev. » 245
P.2d 1180 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order résclving tolling motion was served
Was service by:
[0 Delivery
] Mail




19, Date notice of appéal filed Jul 19, 2021
If more than.oneparty has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed froin:

(a)
' NRAP 3A(b)(1) [1 NRS 38.205
1 NRAP 3A()2) X NRS 233B.150
1 NRAP 3A(Db)3) ] NRS 703.376:

[ Other (specify).

(b) Explain how each authority provides-a basis for appeal from the judgment or ordex:

This is a Petition for Judicial Review of a workers' compensation Appeals Officer. Appellants
filed their 'Pe'_t'iti'qn_w_ith the District Court pursuant to NRS 233B,130, The District Court
dismissed Appellants’ Petition. As this final judgment of the District Cou"_r_’t aggrieved
Appellants, this Court has jurisdiction te hear this appeal under NRS 233B.150..




22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
LVMPD and CCMSI- Petitioners

STATE OF NEVADA BOARD FOR THE ADMINISTRATiON OF THE
SUBSEQUENT INJURY ACCOUNT FOR SELF-INSURED EMPLOYERS and
THE DIVISION OF INDUSTRIAL RELATIONS- Respondents.

(b) If all parties in the. district court are not parties to this appeal, explain in detail why
those parties are net involved in this appeal, e.g., formally dismissed, not served, or
other:

28. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

LVMPD and CCMSI - Petition for Judicial Review

STATE OF NEVADA BOARD FOR THE ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED EMPLOYERS and THE DIVISION OF
INDUSTRIAL RELATIONS - None

24, Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties tothe action or consolidated
actions below?

X Yes:

1 No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:




(b) Specify the parties remaining below:

(¢) Did the district court certify the judgment 01"0rde1“=appea'léd from as a final judgment
pursuant to NRCP 54(b)?

[dYes

O No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[] Yes
] Ne

26. If you answered "No" to any part of question 25, explain the basis for secking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

27. Attach file-stamped copies of the following documents:

o The latest-filed complaint, courterclaims, cross-claims; and third-party claime

o Any tolling motion(s) and ordex(s) resolving tolling motion(s)

o. Orders of NRCP 41(a) dismissals formally resolving each claim, eounterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal

Any other order challenged on appeal
Notices of entry for sach attached order




VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

LVMPD and CCMSI Daniel L-Schwartz, E3q.
Name of appellant ;

Aug 18, 2021
Date

fignature of counsel of record

Clark County, Nevada
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 18th day of August ,2021 , I served a copy of this

completed docketing statement upon all counsel of record:

[J By personally serving it upon him/her; or

X By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

. LVMPD - Jeff Roch.

. CCMSI - Danielle Potter

. Office of Attorney General - Donald J. Bordelove, Esq.
. Aaron Ford, Esq., Attorney General

. Department of Industrial Relations - Christopher Eccles, Esq.

. Department of Industrial Relations - Division Headquarters

. Department of Business and Industrial - Director Terry Reynolds
. Supreme Court Settlement Judge - Ishi Kunin, Esq.

13 U 0B

Dated this 18th day of August ,2021
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CERTIFICATE OF SERVICE

[ hereby certify that on this 18 day of August 2021, a true and correct copy of this

DOCKETING STATEMENT completed upon all counsel of record by electronically filing the

document using the Nevada Supreme Court’s electronic filing system and via US Mail.

LVMPD
Jeff Roch
Director of Risk Management

400 South MLK Blvd.
Las Vegas, Nevada 89106

CCMSI

Dusty Marshall

Claims Supervisor

PO Box 35350

Las Vegas, Nevada 89133

Donald J. Bordelove

Deputy Attorney General

Office of the Attorney General

555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

State of Nevada

Attorney General Aaron Ford
100 North Carson Street
Carson City, Nevada 89701

4832-4613-0586.2

Industrial Relations (DIR)
Christopher Eccles, Esq.

3360 West Sahara Avenue, Suite 250
Las Vegas, Nevada 89102

Industrial Relations (DIR)
Division Headquarters

400 West King Street, Suite 400
Carson City, Nevada 89703

Department of Business and Industry
Director Terry Reynolds

1830 College Parkway, Suite 100
Carson City, Nevada 897064

[shi Kunin, Esq.

Supreme Court Settlement Judge
10161 Park Run Drive, Ste. 150
Las Vegas, Nevada 89145

o tan L)

an Employée of LEWIS RIS OIS BISGAARD
& SMITH LLP




STATE OF NEVADA.

'L&s Vegas, Noveds 89102
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ELECTRONICALLY SERVED
6/22/2021 4:29 PM. N
Electronically Filed
612212021 2:50-PM
Steven D. Grierson
CLERK QF THE.CO;_

NEGJ

Donald C. Smith, Esq.

Nevada Bar No.: 000413
Jennifer J. Leonescu

Nevada Bar No.: 006036
Christopher A. Eccles, Esq.
Nevada Bar No.: 009798

State of Nevada, Department of Business and Industry
Division of Industrial Relations
3360 W. Sahara Ave., Ste. 250
Las Vegas, NV 89102

Phone: (702) 486-9070

donaldcsmlth@dlr nv.gov
]leonescu@dlr nv.gov
ceccles@dir.nv. gov

Attorneys for Respondent Division of Industrial Relations

DISTRICT COURT
CLARK COU-NTY, NEVADA
LAS VEGAS METROPOLITAN POLICE ) Case No.: A=20-821892-1
DEPARTMENT, and CANNON } Dept.. No:: 15
COCHRAN MANAGEMENT SERVICES, ) _ _ _
INC. )  NOTICE OF ENTRY OF ORDER |
) :
Petitioners, )
VS )
STATE OF NEVADA BOARD FOR THE: )
ADMINISTRATION OF THE SUBSEQUENT )
INJURY ACCOUNT FOR SELE- INSURED )]
EMPLOYERS, )
)
Respondents.. )

PLEASE TAKE NOTICE that an “Order” was entered in the. above-captioned matter
on June 21,2021, a true and correct copy of which is attached hereto.
DATED this Z 2" day of 7/ onp L2024

1t

il

Case Number: A-20-821892-4




STATE OF NEVADA

Division of Tidustrial Relations - Division ool

‘Lan Veges, Noveda 89102

(702) 486-5080

Respectfully submitted,
DIVISION OF INDUSTRIAL RELATIONS

‘Donald C., Smith, Esq.
Jennifer J. Leonescu, Esq.

Christopher A, Eccles, Esq.

3360 W, Sahara Ave., Ste. 250

Las Vegas, NV 89102

Attorneys for Respondent Division of Industrial Relations

By:

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the State of Nevada, Division

of Industrial Relations, and that on this 22 e day of Jume ,20 2/ T caused the

foregoing. document ‘entitled Notice of Entry of Order to be served upon those persons
designated by the parties in the E-Service Master List for the above-referenced matter in the
Eighth Judicial District Court eFiling System in accordance with the mandatory electronic

service requirements of Administrative Ordeér 14-02 and the NEFCR.

An employee of the S’ta_ité of Nevada
Division of Industrial Refations




3360 Weat Sclinen Ave, fuito 250

Les Vages, Noveda 85162

{702) 465-2932
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6/21/2021 4:00 PM Elcctronically Filed

06/21/2021 400 PM,

CLERK. OF THE COURT
ORDG "
Donald C. Smith, Esq.

Nevada Bar No.: 060413

Jennifer J. Leonescu

Nevada Bar No.: 006036

Christopher A. Eccles, Esq.

Nevada Bar No.: 009798. _

State of Nevada, Department of Business and Industry
Division of Industrial Relations

3360 W. Sahara Ave., Ste. 250

Las Vegas, NV 89102

Phone: (702) 486-9070

donaldesmith@dir.ny. gov
ileonescu@dir.nv.gov
ceccles@dir.nv.goy

-Attorneys for Respondent Division of Industrial Relati ons

DISTRICT COURT
CLARK COUNTY, NEVADA

13
14
15}
16

18

20|

‘STATE OF NEVADA BOARD FOR THE

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, and CANNON
COCHRAN MANAGEMENT SERVICES,
INC.

CaseNo.:  A-20-821892-]
Dépt.No.: 15

ORDER GRANTING
RESPONDENT DIVISION OF
INDUSTRIAL RELATIONS’
MOTION TO DISMISS
PETITIONERS’ PETITION
FOR JUDICIAL REVIEW

Petitioners,
Vs,

ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED
EMPLOYERS,

Respondents.

21
22
23
24

26

28

The matters before the Court are Respondent Nevada Division of Industrial
Relations® (“Division™) Motion' to Dismiss Petitioners® Petition for Judicial Review, .and
Respondent State of Nevada Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers’ ("Board”) Joinder thereto. The Court, having revi_qWed:the papers
and pleadings-on file in this matter and having heard the oral arguments of counsel on June 7,

2021, and good cause appearing, hereby rules as folows;

I
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[t FiNDINGS

by NRS 233B.131(1)(a), and second, Petitioners failed to timely file their Memorandum of
{ Points and Authorities as required by NRS 233B.133(1).

the transcript of the evidence resulting in the final decision of the agency.” (Emphasis added).

| added).

_pursuant to the controlling statute, NRS 233B.131(1)(a), Petitioners” deadline to transiit the

‘transcript to the Court was November 9; 2020,

'upon thie whole record as required by NRS 233B.135.

1. Respondent Division moved to dismiss Petitioners’ Petition for.-Judi_’cial Review
on two bases: first, Petitioners failed to transmit to the reviewing court an original or certified

copy of the transcript of the evidence resulting in the final decision of the agency as required

2. 'NRS 233B.131(1)(a) provides that “Within 45 days after the service of the
petition for judicial review or such time as is.allowed by the court: (a) The party who filed the

petition for judicial review shall transmit to the reviewing court an original or certified copy of

3. NRS 233B.131(1)(b) provides that “Within 45 days after the service of the
petition for judicial review or such time as is allowed by the court: (b) The agency that rendered
the decision which is the subject.of the petition shiall transmit to.the reviewing court the original

or a certified copy of the remainder of the record of the proceed'ing under review.” (Emphasis

4. Petitioners filed their Petition for Judicial Review on September 24,2020. Thus,

5. Itisundisputed that the Petitioners never transmitted the traniscript.to the Court.

6. It is undisputed that the Petitioners filed their Opening Brief 105 days late and
that said Brief lacks citations to the transcript of the adrministrative proceeding under review.

7. The record of the underlying admmlsttative-proceeding is incomplete due to
Petitioners’ failiire to transmit the transcript to the Coutt,

8. As a result of the incomplete record, and of Petitioniérs’ failure to cite to the

transoript.in their late-filed Opening Brief; this Court cannot conduct a judicial review based
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9. On November 9, 2020, the Respondents timely transmitted to the court the

| remainder of the record pursuant to NRS 233B.131(1)(b).

0. The requirements of NRS 233B.131(I)a) and (b) are mandatory because the
statute employs the word “shall.” Thus, the Petitioners’ failure to transmit the transcript to the
court renders their Petition for Judicial Review subject to dismissal.

11.  NRS 233B.131(1)(a) is plain and unambiguous, yet Petitioners failed to comply
with their 45-day statutory deadline. Moreover, Petitioners position, in their written Opposition
to the Division’s Motion to Dismiss, and during the oral argument—that _fthey' are not required
to transmit the transcript to the court—is.contradicted by the plain and unambiguous language
of the statute. As of June 7, 2021—the date of the hearing on the Division’s Motion to
Dismiss—Petitioners were 211 days past their statutory deadline to transmit the transcript to |
the Court.

12. Good cause for a delay in-transmitting the transcript, however, may. be shown |
pursuant to NRS 233B.131 _becausehthe statute allows the court to alter the 45-day deadline.
Thus, the 45-day deadline is not jurisdictional.

13, Petitioners’ argument that Responderits were statutorily required -to file the |
complete record of the underlying-administrativé proceeding is contradicted ‘by the structuie
and. pla_in'- and unambiguous language of NRS 233B.131, the controlling statute. Petitioners’
position is erroneous as a matter of law. Indeed, the legislative history of the 2015 amendment.
to NRS 233B.131 shows that the underlying policy for requiring petitioners to-transmit the
transcript to the court was to decrease the burden on taxpayers.

14.  Petitioners have not met their burden to show good cause for their ongoing delay
to transmif the transcript to the Court.

IS5, Mr. Price did not provide the Court with an affidavit or declaration specifying
how his medical condition affected his ability to comply with statutory requirements during the
intervening 211 days. The Court assumes that he had a serious medical condition but finds the

effects of the condition vague.
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| Respectfully submitted by: 5‘12 'E'ggd%[?ﬁ. 31EC
DIVIS ON op INDU TRIAL RELATIONS D?strict-c%u t Judge

Las Vegas, NV 89 IOZ

16.  Moreover, two other attorneys from Mr. Price’s law firm are listed on the Court’s
electronic service list for this case,
17.  Petitioners bear the burden to show -good cause, but they have not met their
burden under the Scrimer factors. Scrimer v. Eighth Judicial Dist, Court, 116 Nev. 507, 516-
17,998 P.2d 1190, 1195-96 (2000).
18.  Furthermore, Petitioners’ extensive unexcused defay is mooted by their position |
that they are not statutorily required to transmit the transcript to the Court,
II. ORDER
ITIS HEREBY ORDERED AND ADJUDGED THAT:
1. The Respondent Division's Moiion to Dismiss Petitioncrs’ Petition for Judicial

Review and the Board’s Joinder thereto are GRANTED.

DATED this day of __ oo 20__ Dated this 21st day of June, 2021

HON. JUDGE JOE HAR r;‘

Donal& C Smltlﬂ Esq
Jennifer ), Leonescu, Esq.
Chrlslopher A, Eccles, Esq,

Division of Industrial Relations
3360 W._Sghara Ave., Ste. 250

Attorneys for Respondent Division of Industrial Relations

2300 W, Sahara Ave., Ste, 300, Box 28-
Las Vegas, NV 89102
Attorneys for Petitioners LVMPD and CCMSI
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DISTRICT -COURT
CLARK COUNTY, NEVADA

Las Vegas Metropolitan Police | CASE NO: A-20-821892-]

Department, Petitioner(s) T
' DEPT. NO: Department 15

Vs,

State of Nevada Department of
Business & Industry,
Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This antomated certificate of service was generated by the Eighth Judicial District

Court, The foregomg Order Grantmg was served via the court’s electronic eFile system to all
| recipients registered for e-Service on the above entitled case as listed below:.

‘Service Date: 6/21/2021

Michele Caro mcaro{@ag. fiv.gov

Donald Bordelove dbordelove@ag.nv.gov

Daniel Schwartz daniel.schwartz@lewisbrisbois.com.
‘Donald Smith donaldesmith@dir.nv.gov-
Christopher Eccles ceceles@dirnv.gov

Joel Reeves joel.reeves@lewisbrisbois.com
Donald Bordelove -dbordelove@ag.nv.gov

Dawn Bateman dawn bateman@lewisbrisbois.com
Hilton Platt hilton.platt@lewisbrisbois.com
Kim Price. kim.price@]lewisbrisbois.com
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Electrenically Filed
‘9/24/2020 5:13 PM
Steven D. Grierson
CLERK OF THE COURT,

PTJR
DANIEL L. SCHWARTZ

Nevada.Bar No. 005125

Daniel Schwartz@lewisbrisbois.com

JOEL P. REEVES: . NEOY- A 5
Nevada BarNo. 13231 CASE NO: A-20-821892-J
Joel Reeves@lewisbrisbois.com Department 14
KIM D PRICE

Nevada Bar No, "?8:’1_’-;3_'

Kim Price@lewisbrisbois.comm

LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W. Salara Avenue, Suite 300; Box 28

Las Vegas, Nevada 89102,

Telephone 1702.893.3383°
Facsimile: . 702.366. 9563.

Attorneys for L.YMPD and CEMST

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE - Case'No..

.DEPARTEVIENT arnd CANNCON COCHRAN , _ )

MANAGEMENT SERVICES INC,, _ PETITION FOR: JUDICIAL REVIEW
Petitioriers, Arbitration Exemption Claimed:

| Review of Admiinistrative Decision
V8.

STATE OF NEVADA BOARD FOR THE
-‘ADMINISTRATION OF THE.

SELF-INSURED EMPLOYERS
Respondenit.

COMES'NOW, Petitioners, Las Vegas Metropolitan Police Department (“LVMPD™) and

Canrien Cochran Management Services, Inc: (“CCMSI™) by-and through their aitomeys, DANIEL

L. SCHWARTZ, ESQ., JOEL P, REEVES, £3Q;, and KIM D. PRICE, ESQ,, of LEWIS.

BRISBOIS BISGAARD & SMITH LLP , in the shove-entitled Petition for Judicial Review and
petitions this Courd for judicial review of the Findings of Fact, Conclusions of Taw, and’

Determinationof the State of Nevada Board for the Administration.of the Subsequent Injury-

4832:R28 136441

Case Number: A-20-821882-0
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Account for Self-Insured Employers (“BOARD”), niailed on August 27,2020, a.copy of which is

attached hereto as Exhibit “1.”
The instant Petition for Judicial Review is filed pursuant to NRS 616C.370, NRS
6168.557, and C_hapter 233B of the Nevada Revised Statutes which mandates that judicial review

shall be the sole and exclusive authorized judicial proceeding in contested industrial insurance

1| claims for compensation for injury or death.

The decision of the BOARD was in violation of constitutional or statutory provisions, was
in excess of the authority of the BOARD, was based upon errors of law, is arbitrary or capricious
in nature, and constitutes an abuse of discretion. The Petitioners, LVMPD and CCMS]I,
specifically request, pursuant to NRS 233B.133, that this Court receive writfen briefs and heat oral
arguinent..

DATED this 2~ Yday of September, 2020,

Respectfully submitte

Y __'- P REEVES, ESQ.
F 7 levada Bar No. 13231

* KIM D. PRICE, ESQ.
Nevada Bar'No. 7873
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, Nevada 89102

Telephone: 702.893.3383

Facsimile: 702.366.9563.

Attorneys for Petitioners

LVMPD and CCMSI

4832-8281-3644.1 2




1 CERTIFICATE OF SERVIC]
2 The undersigned does hereby certify that on Septemb 2020, a true and correct copy
3 || of the foregeing PETITION FOR JUDICIAL REVIEW was duly mailed, postage prepaid and
4 i addressed to the following:
Jeff Roch
6 Director of Risk Management
7 400 South MLK Blvd. '
: L.as Vegas, Nevada 89106
g Petitioner
9 CCMST
. Dusty Marshall
IO_ Claims Supervisor
1 PO Box 35350 _
' Las Vegas, Nevada 89133
12 Petitioner
13} Donald J, Bordelove
: Deputy Attomey General
ol Office of the Attorney General
15 555 East Washingtox} Avenue, Suite 3900
' Las Vegas, Nevada 89101
16 Attorneys for Respondent
174 State of Nevada
_ Attorney General Aaron Ford
18 100 North Carson Strect
19 Carson City, Nevada 89701
Attorneys for Respondent
20
Industrial Relations (DIR}
21 Christopher Eccles, Esq.
29 3360 West Sahara Avenue, Suite 2350
' Las Vegas, Nevada 89102
23 Industrial Relations (DIR)
24 Division Headquarters
400 West King Street, Suite 400
25 :Carson City, Nevada 89703
26 (17
27 11r
Iy
LEWIS 28 Iy
BRISBOIS -
BISGAARD.
SSVEHUP .
KMCREG AT 4833-8281-3644. 3
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Department of Business and Industry
Director Terry Reynolds
1830.College Parkway, Suite 100
Carson City, Nevada 89706

4832-8281-3644.1
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STATE-OF NEVADA
BOARD POR THE ADMINISTRATION OF THE SUBSEOUENT

INTURY ACCOUNT FOR SELP-INSURED EMPLOVERS

e § u?rstqucnl_'-_l‘n_r].ui‘y-.-m:q nest for Reimbirseniént

Cluim No: {2034¢229979

|| Pate of njury: 06-22-12 _ FINDINGS OF FACT,
Tusurers Las - Vegos Metropolitas Police Départment CONCLUSIONS OF LAW, AND
EmployertLus Vigras Metropoliam Potice Depatment DETERMINATION OF THE
“Third-Purly Aduinistratory CCMSIE 1 BOARD

Subimiiteid hy: Kinh Brice with Feivis Bristois Bisgaard &

Smith 1 LR

PLEAST. TAKE NOTICE tiaf the FINDINGS-OF FACT. CONCLUSIONS OF LAW, AND|
DEPERMINATION OF 'BHE '-Hf)}‘_{R"D was entered on August 19, 20028 in the:above-captiontd murer,
acapy of which iyaittached hereto.

Datedt: Avgigr27, 2020.

AARON D. FORD.
Altorney Generl,

By: f8/ Donald J, Bordelove
Danald J. Bardeloye
Peputi Attorney Gencua)
Office of thé Attorey: Genceal
855 E. Washington Ave, Suile 3900
Lay Veégaus, NV 89101
dbiordelove@ag.ay EOV
Atiorneys for the:Board
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CERTIFICATE OF SERVICE
1 certify that T am wi eniployée of ie Staie-of Novada, Office of tie Attorney Gq'q;zgi__,— and thiat’

on this 27th day of Augyst 2020; 1 sgived the NOTICE OF ENTRY .OF FINDINGS OF FACT,,
| CONCLUSIONS. OF LAW; AND DETERMINATION:OF THEBOARD by deposttig for muailing |
4t General Services, State of N &\fada,m a-"gié:a'iécl.:anvélqpé'_;. postage prej:_"m'_'cti-;( truédopy tothe 'fdﬂbwing:,.-
Certificd Mail No, 70190160 (0000458 43588

Contiie Ford

Sietra Nevada | Admiriistrators

P.0. Box 15750
"Las Vegas, NV 89114

Certified Mail No. 7015 0160.0000 0408 45'?1
Chijstopler. Eeeles, Big,
Divigion ot Indosteial Refativns

L 13360 W, SaﬁamAve Ste. 250"
Lay Vegas, NV'89102

‘Cortified Mail No. 7019-0160.0000 0498 4564
i Piicd,; Es.

Lewiis Brisbois Bisgdard & Smith

2300°W. Sahara Ave, Sie, 300

Las Vegas, NV 89102

Js/ Michele Caro
: oyeé of the Stité of Wevada:
Oﬁpce. ‘of'fié Attorey: General

:JE..'. -
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3 || dpplicant from the Subsequent, Injury- Account: (“Account”). Tn its preliminary. decision, the Bourd

STATE OF.NEVADA
BOARD FOR ADMINISTRATION OF THE SUBSEQUENT
IRFURY ACCOUNT FOR SELF-INSURED EMPLOYERS

In re; Subgetubnt Injury Reguest for Reimbursément

Glaim No: 120346229979 Ny
Daté:of Injury: 06-22:12 FINDINGS OF FACT;
‘Tnsuirte: Las Vegas Metropolitan Pblice Depaitment CONCLUSIONS'OF LAW, AND
Bmployer: Lag Vegas Mstropolitin Patice Deparfment. "DETERMINATION OF THE.BOARD
Thitd-Party Adminisitaor: CCMSIE T o
‘Submitted by Kim Price with Lewis Brisbois Bisgaard: &

Smith LLP

“This mauiet.cime before. the State of Nevada, Board torthe Administration of the Subsequent,

Injury, Account for Self-Insured Emplayers (“Board”} for consideration and decision upon appéal by thie

|| uphield the recommsndatigi of the Administraror; Division of Indusicial Relations, State of Nevada.
3 (“Admipistrator”™) to, accept-the dlaifn pustuaat-to NRS 616,557 for the-right knes, The cervical aud,
6 lombar spine do not qualify“for cansideration.and were not zequested by the insurer.

Thits a}g.pezil was héard in & zfe novy heating conducted. on Septembér 28, 2018 At 'the.
‘doriclusion of the meeting, ‘the Board voted:to affirin the vetonmetidation of the Administrator. - The:
total awount Tequested for reimbursement. is $14,008:4%  This amount was vader by $13,952,14 in
medital expenses: “The am@!“-.fihﬂfrs'hw_lﬁ-ﬁﬂ%"béen-f@@%ﬁtﬁds’fw refmbussement is $27.960.61. This
<claiin had-subrogation: técovery that was ificlnded in the requiest, The gmiopnt of Verified elaim gosts’
Submgauen yecovery the, ztmcunl‘to f_qe considered is less than the Verifigd cots ‘§pent. on.the claim.
Digallowances under’ shis. clalin are. considered agairist all expeiisés. prior to -the teduction of the
sitbfogation recovery, therefore, allowing no réiriburserient.

The ._empwée Was hifed by the Laz"Vegas 'Mcﬁ‘gjgé]itm- Pglice Depattment (ISVMPD), o July
18, 9008, Oh-September:29, 2006, he. infuted it right knes. The C.3 Form listed a ¥ight kiiee straip,

|| The =4 Form, dated Segitember-29, 2006, listed .sprainfsirain dfﬁinca_-gignf; knee. Théinjured employee
1=
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songht treatmentat UMC aad' was, disgnosed--with ‘sprain/Strain- of the: right knee-and x-rays wefe

rprmal. He wes-taken off work througl Ocicber 3, 2006 and thew iéleased 6 modified, dity: The|,
patmnt sawy; Dir.. Higging on October 3, 2006, His tmpressicn was 2 ‘buckét handle #oat, medial I'
sepiiluiar. cartilage -and he fequestéd surgery, The patient had partial debriderient of the anteiivr
cruciate ligament (AXCLY with partial synoveqtor_s}y-and.medial meniscorthesis on Octotier 4, 2006, In

follosy wp réports, . Higgins released. the-patient to fll duty on October 93, 2006 ind an;ACL tephir.

: -aﬁé’t-.hé was ﬁriish,;égi‘fwou[d{_jfze _I:Oilsi'd"g;ﬁ'd.-_ Thc-patlentnttehded physical therapy atid weas giviena koeg:
§ _':bfai;f::.. As of Febiuaty. 13, ..2_0{).‘2'.,,.!_hé;paﬁ_i_aﬁt_hadaanACL.,.d'cﬁ'GiEnt_kileé._ He:was wofki‘n_g-fin the. field

Hl and:cotld continine as [ongas. lie profecied the kitée, He was reledsed from cats.

On. Jansry 6, 2008, dunrig a féat— parsuit; this sthployee, tell into-a hole and fwisted higright.
kmee. The, C-3 Form indicated right Knee swain, and the Jahudiy 7, 2008 -4 Form alss. aoted right;
knee.stiain. The C-4 Forri was reéeived by the smployer-on January 14, 2008 The injuced employes
had theeg additional surgeries under this-claim-and tieated with Des. Pétti, Miso and Tingey. The. last
suigery was done in Decenibir 2008 with follow up under Dr. Tingey. Reporting under the:PED 6aly
gods throngh Septérnber 2:1,:2009 and the patienricoritinued to follow up. He'had beet releaséd 16 Fall
duty-and ay 6F Botolier 27,2009, thé:patient had reackied MMI.aud wis stuble and ralgble. Dt Péery

valuated this injured employes for permanest impaimdent and found 7% WEI ard/did not.apportion for

date:of injury-and the parient denied any previots iijusies to:the. tight knee:

In.regardeto the present glalm: -on fune 22,3013 he was invalved in°d motor vehicle accidene

{andinfored his cervical and inmber spine dnd sight knee. The C-4 Form nted entral cord syndiome:

Medical reporting-was taken: fror the Noversber &, 2012 PPD. evaluation penngd by Dr. Perry. The

patient was taken to the Hospital via ambulance; treated, and released fo: follow up with Dr. Tingey for

| his kneeiand Dr; Plangas for-thé spine. MRT of ftl;e-maéfaw::g:é]}:njc and the ifupiession was sprain/steain

| with 4 History of ACL reconstruction and microffacture. On September 5, 2012 the paticnt was taken:

g gery. for the tiglitknee and imderwent. artheos¢opic chondroplasty, medial femoral condyle with

‘compattigent Syndvectomy. H_B»._.iat__t'endl'iﬁl';phy_ﬁc;al} shecapy and'as of Ociober: 18, "2[:1"12‘- ‘Dr. Tingey.|

celeased himfo full duty and he had redoied MMI anid-ivai stb1E and ratable.
e
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Tha fi'ijju'réd_ gmployee was:rated for the cervical:and lisnbac. spine:ds well-as tha:ﬁghﬂkncca He. |

was found to have: 1286 WPL combined, for the-cervical and lumibar spine and no additional impairmefit,
:fgx:__:lfh_e right knee: The claim was suceessfully. subrogated and. the insurer recsived eimbursement in,

_ .tne,.amn'uﬁrof--$33,3’2‘~‘5;ﬁa-whe.apgl_ied o the:plaim.,

siibrogated to the proéeeds from the recovery agatist - thicd party by the’ifjured workir, the insurer s :

crtitled to lien the entire award, leavingne oom for apportigamest.. In Yh-dlernative, If there wete
apportioniient, the-figure pffered by 10e appllcantuider its.apporficnment theoty was fiot estiblished. |
Thie Board finds NRS 616€.215(2)-and (5) applies in this matter and’ findsithat baséd:on the facts GFthiy |

tase.apportioninent is notappropriate,.

Tn:the ¥ame veiit as this case, 4f the injured stnployce-reesives compensaticn, thé ifisiver, -or in ]

cesé oF claims involving a subseguent injury aceoufit thie Adinihistrator; has-a right'ofaction agalnst thef

‘person so, liable for P2y damages and is wibrogated o the. rights of ihcm_[umd emplayee.

NRS 616C215(2)(B).. NRS 616C:215(5) further provides that in:ahy citse wheve. this¢ insurét or (he
Adninistrator is subrogated to:the fights of the injﬁr'cd,.érjjljpmg&q‘i@ﬁe- inguier or' ihe Ad:ﬁ_igi_s;;q@o;riha's' i
lien. upon the. total proceeds of any tecovery from sowme pefson othier than ‘thie employer. The injuced
employée is not -€hyitléd to double. recayery for the satme; injury: (KRS 6160.215(5), not-can 4 self:
iusuted emploger secover uate that the dimount of its total claitn expenditutes (NRS 616C215(4)). As
such, thie seif-insured employer s requited fo affiét the totsl amdunts. recgi'w‘gg_ct thivagh subrogatise,

The. shbrogation récovery by the self-indured. employerexceeds the amblunt of réimburseinent that was

| approyed in thiz onse.

FINDINGS OF FACT

L Theemployee washired by the Las-Vegas Metropatiian Police Depariment {LVMPD)
on. July 18, 2006

2. On September 29; 3006, he injured his right knee:

3. The'€-3 Form listed a right kneerstinin.

4. TheCH4 Form, dated September 29,2008 Jisted sprain/strain of theright kice.

r3 -
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5. The i'iﬁu'md.‘-e‘:mpl?:&gee.-:sbught—?tl.va;mmsnt_,-at‘UMC ‘nnd was diagno‘sad.f;'_v,ith‘gprﬁinfstrgin. of

the right kiide and xirays were notinal.

6. He was tiken off workthrough Octaliet 3;:2006 and then relensed fo-modified d’:i_ty:.
7. 'The.patisnt saw.Di Higgins ‘on Octobies 3, 2006.

@ His impression was & bucket. hundle:tear, fnedidl emiluiar cartilags and hé fequested |

| surgery:

9. i patient hid partisl debridésent of fie auterior Gruciateiligarénr (ACL) witli partial |
synovectomy anid medial meniscorthesis o Gotober 4, 3006,

10.  ‘Infollow up reports, Di. Higgine releised fhe patient to full duty on Odtobes 23, 2006|
and an ACL repair after he was finished wonld be corisidered,

11, The pitient atfended physical therdpy and was, givén & Kned Bracs,

12 sAs.Of Bebruary I3, 2007, the patient hid an ACL, deficient knes:

3. ‘Hle was working in the fiéld dnd eovld sontinue at Tong:as he projected the knee;

4. Hemwasteledsed fforn oaie. |

IS, -OnYanuagy 6, 2008, during a foot pursuit, this émployee.Fell it a hols and 1istid his.
right kneg.

U5,  The C:3 Forh indieated right knee strain, ind'the Tanuary 7, 2008 C-4 Fomalso nated |

right’khee strain.

17, TheC-4 Fomh Was récelved by-the employer oh.Farivazy, 14,2008,

18..  The lnjuced emplayes had theed sdditionsl surgerics under this claim and treated wWith
Drs: Patti, Miao.dud Thigey.

19.  Thelast'surgery was.donesin Deceimber 2008 withi follow up undér Br. Thigey.

20;  Reporting under the: PPD only goes through Septeciber 21, 2009"and the piient
contifuad to foilow. up.

Ql. e had Been. releaséd to-Fall ciuty atd By of' O_E:‘tébctl‘fé?; 2{‘]'09._‘ the Egﬁenrhﬁd reached
MM and wis stable and rarahle,

22. D Petry-evaluated this injored employee for'permanent impairmient and found 1% W’P_'[ ’
and did. not apporijon for ik prior injury or suigery. |

.
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23, 'The-ratér was-ngt furnistied with dny. foedical reporitinig prior to-the 2008 diie of injury

‘and-the. paﬁi:,nﬁ denied iit_;jg;-_pféﬁo’_us 'i:_i_']'“urli{:s-‘.to- the right kiee.

24, OnJune23,2012, hewas involved ii a tiotor vehicle aceident and injured'bls cervical
and Tumbaé spine and.right kne.

25; “The C-4 Foim noted cental dord syadrome,

26,  Medical repotting, was takén from-the Noverabicr '8; 2012 FPLY evaliation penitied by |
‘Dr. Pexry. Ik
: 2‘7 The patient was: tiken:to méi'.hogipi_gtll-vih"'gmbulane_’e_,- treated tind relessed w f_ql-'lqw"u;ilz_\

[{With Dr: Pingey-for hiis knee and Dr: Flangas for the sgine,

28, MRI 6 :t'_li_e__kn"g"e was-done, ariﬂ.'thef-impites_éi:un was. -sprﬁingst;'ain __;.i’it'h'zaf}ﬁst'orx of ACL.|

tectnstructon.and 'mibcoftae’iure:.«

29, On-Septémbet 5,:2012, thepatient was taken to surgery for the rightlnee abd underwent |
..f;_j_i-ﬂ'ﬁ-.ast;qbiqa'-ch'ond_tppiasty, migdial femoral poridyle with comparment synovectomy,

30, 'He’@&ﬁnﬂéﬁ phiysical theripyand-as of Octeber 18; 2012, Dr. Titigey reléasid hitn to-full
duty-and hehad reached MM andl was: stable and fatable.
31.  The injured employeé.was fated for the ceivieal-and lofnbar spinié. ds wall g8 the righy
e

32.  He wiis found to have 12%. WEI, conbined, fgi; the cefvical and lumbBé-spine and’no |
additionisl impairment for the right kitee:

B3:  Thé-olaim wWas successtully ‘sibrogated snd. the. insuret received Feinfbursement in the
amoiie of $83;325.00 to be applied to the-claim.

34, 'Phe total amount requested for réimbursement 7s:$14;,008.47.

35. ‘Thisamountwes andérby $13,052,14 ift medical expenses:

86. The symount that should Have besn requested for reimbursement 1.$27,960.61.

37 “Thiie claim had sﬁhﬁbgaii'gﬁ_rﬁcbperx thatiyas ineluded i the request,

38.  The amopnt of .verified ¢laim oogts r;«zu'ﬁ'ject 15 rejmibugsement  pmSiant o

NAG 616B.7702(1)b) i §569,630.88>.

<5




1 39, Since there was subrogation recovery theé smount to be consideréd is less than the
2 1} veritied costs §peénit on thé elaim:
K A0, Trany of the Totegding findings i3 more appropriziély construed. as a conciusion ol law;
4 || itmay he so eonstroed.
5 CONCLUSIONS OF LAW
6 L Based on NRS 616C:215(2) and (5), where, @s fere, the insurer. or the: Adminisimior is
7 subrogated (o the proceeds fTom the recovery against a third party by ihe injused-worker, the: insurer is
8 et ro lien the entire award, It:n-\’%ing no room-Jor-apportivonient.
Kl 1. Inthe allermutive, il there wereapportionrmient, the figure offered by the upplictnt under
10 || irs-apportianmeni theory was not established,
1 3. The Board finds NRS 616C.215(2) and (5) applies in. this mitter-and Tindé thit bised on
12 ke taels of thiscase Appottionment ¥ not s ppropriate;
13 d. Disallowaitces under this claim aré consitleved ngainst all expenses priorio the reduction
14 ||of the subrogition 'rccovs:ry?__ihel'gfoz'c; allowing no reimbursement.
15 5, Ir the 'ir_njur‘et-f employee, receives- compensution, the “insurer, or in tase of claims
16 |[involving a subsequent injury account the Administrator, las o right of action against. the fierson \o
17 || {iable to.pay daimages and is subrogated ta the rights.of the injuréd employee. NRS 616C.215(2)(B).
18 6. NRS 616C.215(5) fiuther provides that in dny case wherg the insurer or e
9 [ Administzator is subrogated to the rights of theiinjured employet, the insurer or t_h'_c._Admin';st:.'z;lo\r.,-haéi'.u.:
20 1 ien upon u&e. ,l'?.'nul' procecdy 6F ity recovery from sume p_cr_saﬂ'othcl'.l:'ban the employer,
a 7. “The injured ¢mployee. 5. not entitted 0 double recovery fof fhe same injury
22 [1{NRS 6I6C.215(5)), nor can u seifinsured employer recover.more.tan the: amount. ol its total claim |
23 expenditures (NRS 616021504},
24 | 8: As sich, the selt:insured: smployer is required to offtet the total amoums received ::
25} through subrogation.
26 | 9. Tht subrdgafion reGovery By the selfinsured employer exceéds the amotat of
27 || reimbursemiént \hat way dpproved in this cise.
28 |
-6
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10, JE any of the foregoing.conclugions is -ﬁlb:g.'apprpg';-iagél'y" congtrued ag:a finding of fact, |
it may be s0-construed.

ORDER - _
IT 1S, THEREFORE, ORDERED the: application. for egimbugserrient for the ab ova-referen ced.

I claim s APPROVED.

‘Dated thifs 19¢kr day'of Augist, 2020,

BOARD FOR ADMINISTRATION OF
THESURSEQUENT INJURY ACCOUNT
POR SPLE-INSURED EMPLOYERS

‘BY 4/ Cecilia Mever
Cecilia-Mevyer, Chair-




