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MEMORANDUM

TO: The Board for Administration of Subsequent Injury Account for Self-Insured

Employers
FROM: Charles J. Verre, Chief Administrative Officer, Workers’ Compensation Section

SUBJECT: Administrator's Recommendation on Request for Reimbursement from the
Subsequent Injury Account Pursuant to NRS 616B.557

Claim No; 12D34C229979

Date of Injury: 06-22-12

Insurer: Las Vegas Metropolitan Police Department

Employer: Las Vegas Metropolitan Police Department

Third-Party Administrator; CCMSI8

Submitted By: Kim Price with Lewis Brisbois Bisgaard & Smith
LLP

DATE:  April 18, 2018
ADMINISTRATOR'S RECOMMENDATION:

It is the Administrator's recommendation to accept this request pursuant to NRS 616B.557 for
the right shoulder only. The cervical and lumbar spine do not qualify for consideration and were
not requested by the insurer.

AMOUNT OF REIMBURSEMENT:

The total amount requested for reimbursement is $14,008.47, This amount was under by
$13,952.14 in medical expenses. There were amounts listed on the Paid Transaction sheets that
were not included on the calculator tapes and some amounts that were, however, the amounts
that were not requested were not crossed out so all amounts had to be considered. The amount
that should have been requested for reimbursement is $27,960.61. This claim had subrogation
recovery that was included in the request, The amount of verified costs is $<69,630.88>. Since
there was subrogation recovery the amount to be considered is less than the actual amount spent
on the claim. Disallowances under this claim are considered against all expenses prior to the
reduction of the subrogation recovery, therefore, allowing no reimbursement at this time, An
explanation of the disallowance is attached to this letter.
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ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 18, 2018 Recommendation Memorandum

BACKGROUND;

This request was received from Kim Price with Lewis Brisbois Bisgaard & Smith LLP on April
10, 2018.

PRIOR HISTORY:

This employee was hired by the Las Vegas Metropolitan Police Department (LVMPD) on July
18, 2006.

On September 29, 2006, while he was in the academy, this gentleman injured his right knee, The
C-3 Form listed-a right knee strain. The C-4 Form, dated September 29, 2006, listed sprain/strain
of the right knee (pp.1-2).

The insurer submitted several documents to be considered for the requirement of employer
knowledge of the pre-existing permanent physical impairment and they are as follows:

¢ Occupational Injury/Iliness/Exposure Report from the LVMPD dated October 3, 2006
and signed by a supervisor. This report listed the right knee as the injured body part and
was received by the employer on October 3, 2006 (pp.3);

o A LVMPD Officer’s Report, dated September 29, 2006, that described the nature of the
injury to the right knee, This form was received by the employer on October 3, 2006
(pp.4); and

¢ A LVMPD Medical Evaluation Form, dated October 3, 2006 and received by the
employer on October 3, 2006 that noted a meniscal tear to the right knee (pp.5).

This is the extent of the employer’s documents concerning this date of injury. The injured
employee sought treatment at UMC and was diagnosed with sprain/strain of the right knee and x-
rays were normal. He was taken off work through October 3, 2006 and then released to modified

duty (pp.6-7).

The patient saw Dr, Higgins on October 3, 2006. His impression was a bucket handle tear,
medial semilunar cartilage and he requested surgery. The patient had partial debridement of the
anterior cruciate {igament (ACL) with partial synovectomy and medial meniscorrhesis on
October 4, 2006 (pp.8-9).

In follow up reports, Dr. Higgins released the patient to full duty on October 23, 2006 and noted
he was still working through the academy and an ACL repair after he was finished would be
considered. The patient attended physical therapy and was given a knee brace. As of February
13, 2007, the patient had an ACL deficient knee. He was working in the field and could continue
as long as he protected the knee. He was released from care (pp.10-11). This is the extent of the

S$1-136
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ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 18, 2018 Recommendation Memorandum

medical records for this date of injury. It should be noted the injured employee was not rated.

On January 6, 2008, during a foot pursuit, this employee fell into a hole and twisted his right
knee. The C-3 Form indicated right knee strain and the January 7, 2008 C-4 Form also noted
right knee strain, The C-4 Form was received by the employer on January 14, 2008 (pp.12-13).

The insurer submitted several documents to be considered for the requirement of employer
knowledge of the pre-existing permanent physical impairment and they are as follows:

e A LVMPD Occupational Injury/lllness/Exposure Report, dated January 6, 2008 and
signed by a supervisor. The form noted right knee pain with meniscus tear in Oct 2006
and surgery. This form was received by the employer on January 7, 2008 (pp.14);

o A February 25, 2008 Application for Leave for the right knee and off work status from
February 2, 2008 through February 25, 2008. This was sent to the payroll department
from a senior LEST with the employer. The form was also copied to the Risk
Management Section for the employee’s file (pp.15). Please note this form coincides
with a surgical procedure;

e A June 30, 2008 Application for Leave for the right knee and off work status from June
16, 2008 through June 25, 2008. This form was sent to the payroll department from a
senior LEST with the employer and also copied to the employee’s file. This time frame
also coincides with a surgery date (pp.16);

e A November 24, 2008 PPD evaluation penned by Dr. Perry. The report does not show
that it was received by the employer (pp.18-21); and

o A January 11, 2010 PPD offer letter for 7% WPI for the 2008 right knee injury. This
letter was copied to the employer however, there is no indication it was received by the

employer (pp.17).

History for this injury was taken from the November 24, 2009 PPD evaluation penned by Dr.
Perry. The injured employee had three additional surgeries under this claim and treated with
Drs. Patti, Miao and Tingey. The last surgery was done in December 2008 with follow up under
Dr. Tingey. Reporting under the PPD only goes through September 21, 2009 and the patient
continued to follow up. He had been released to full duty and as of October 27, 2009, the patient
had reached MMI and was stable and ratable (pp.22).

Dr. Perry evaluated this injured employee for permanent impairment and found 7% WPI and did
not apportion for the prior injury or surgery. Please note that the rater was not furnished with
any medical reporting prior to the 2008 date of injury and the patient denied any previous
injuries to the right knee.

SI-136
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ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 18, 2018 Recommendation Memorandum

PRESENT CLAIM:

This gentleman continued to work for the LVMPD and, on June 22, 2012, he was involved in a
motor vehicle accident and injured his cervical and lumbar spine and right knee. The C-4 Form
noted central cord syndrome (pp.23-24).

Medical reporting was taken from the November 8, 2012 PPD evaluation penned by Dr. Perry.
The patient was taken to the hospital via ambulance, treated and released to follow up with Dr,
Tingey for his knee and Dr. Flangas for the spine. MRI of the knee was done and the impression
was sprain/strain with a history of ACL reconstruction and microfracture.

On September 5, 2012, the patient was taken to surgery for the right knee and underwent
arthroscopic chondroplasty, medial femoral condyle with compartment synovectomy, He
attended physical therapy and as of October 18, 2012, Dr. Tingey released him to full duty and
he had reached MMI and was stable and ratable (pp.).

The injured employee was rated for the cervical and lumbar spine as well as the right knee. He
was found to have 12% WPI, combined, for the cervical and lumbar spine and no additional
impairment for the right knee (pp.25-29).

The claim was successfully subrogated and the insurer received reimbursement in the amount of
$83,325.00 to be applied to the claim.

FINDINGS:

A. NRS 616B.557 (1) states that if an employee of a self-insured employer has a permanent

hysical j jrment from any cause or in and a subs t disabilit

out of and in the course of his employment which entitles him to compensation for disability that

is su ially greater by r of the combined effe e pre-existing impai t and th

subsequent injury than that which would have resulted from the subsequent injury alone, the

compensation t be charged to th uent Injury Accoun elf-Insured Emplo

in accordance with regulations adopted by the Board.

Medical reporting supports a substantial increase in the costs of this claim for the right knee due
to testing, evaluations and additional surgery.

Therefore, NRS 616B.557 (1) has been satisfied,

SI-136
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Claim No:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 18, 2018 Recommendation Memorandum

B, 16B.557 (3) state t gs used in thi ion, “permanent physical impairment” means

any permanent condition, whether congenital or caused by injury or disease, of such seriousness

as to constitute a hindrance or obstacle to obtaining employment or to obtaining r loyment if

the employee is unemployed. For the purposes of this section, a condition is not a “permanent

sical impairment” s it would support a rating o anent impairment of 6 percent or

more of the whole man if evaluated according to the American Medical Association’s Guides to
the Evaluation of Permanent Impairment as adopted and supplemented by the Division pursuant
to NRS 616C.110,

This gentleman was rated at 7% WPI under his 2008 claim for the right knee.
fore, NRS 57 as been satisfied.

C. NRS 616B.557 (4) states that to qualify un is section for reimbursement from the

Subsequent Injury Account for Self-Insured Employers, the self-insured employer must establish
by written records that the self-insured employer had knowledge of the “permanent physical
impairment” at the time the employee was hired or that the employee was retained in
employment after the self-insured employer acquired such knowledge.

The file contained a LVMPD Medical Evaluation Form, dated October 3, 2006 and received by
the employer on October 3, 2006 that noted a meniscal tear to the right knee.

Under the 2008 date of injury the employer submitted a LVMPD Occupational
Injury/illness/Exposure Report, dated January 6, 2008 and signed by a supervisor. The form
noted right knee pain with meniscus tear in Oct 2006 and surgery. This form was received by
the employer on January 7, 2008.

There were also two applications for leave submitted by a senior LEST from the employer to the
payroll department for leave time for the February and June 2008 surgery dates.

Therefore, NRS 616B.557(4) has been satisfied.

S 616B.557(5) states a self-insured employer shall noti Board of ossible claim

against the Subsequent Injury Account for Self-Insured Employers as soon as practicable, but not
later than 100 weeks after the injury or death,

Subsection five does not need to be satisfied in order for this claim to be considered for
reimbursement since the date of injury is after the October 1, 2007 change in the requirements of
the statute,

S1-136




Page 6

ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 18,2018 Recommendation Memorandum

WITNESSES:

List of witnesses who may be called to testify on behalf of the DIR and a brief summary of the
proposed testimony of each.

Jacque Everhart, Compliance/Audit Investigator, Workers' Compensation Section who may
testify as to the basis of the Administrator’s recommendation.

The Administrator reserves the right to call rebuttal and impeachment witnesses.

NOTIFICATION TO APPLICANT:

Applicants are advised that they should not take for granted a recommendation of the
Administrator to the Board, whether positive or adverse to the self-insured employer. The
Administrator's role is to make recommendations, only. The Board is the body which decides
the application on the merits. Its authority is plenary. Consequently, the applicant should be
fully advised that the Board is free to accept or reject in whole or in part, the recommendation of
the Administrator. In addition, the Board may agree with the Administrator's recommendation to
accept or reject the claim, but make its decision based upon grounds totally different than the
basis for the Administrator's recommendation, provided the decision is supported by substantial
evidence in the record before the Board and the Board is correct in its disposition as a matter of
law. Applicants are advised, then, to appear and represent their position to the Board.

Applicants are also further advised to review the pertinent statutes and regulations found at NAC
616B.770 et. seq., and NRS 616B.545 er. seq., and any other statutes, regulations and case law
that might apply, to make their own assessment of what might be required of them.

SUBROGATION RECOVERY NOTICE:

Please note that pursuant to NRS 616C.215, if an insurer receives reimbursement from the
Subsequent Injury Account, the Nevada Division of Industrial Relations (DIR) has a
statutory lien upon the total amount paid by the employer or upon the total proceeds of
any recovery from a third party. Additionally, NRS 616C.215(8) makes the injured
worker, claimant’s counsel and third-party insurer jointly and severally liable for any
amount to which the Subsequent Injury Account is entitled if the party has knowledge of
the lien and does not notify the Administrator, DIR, for the Subsequent Injury Account
within 15 days after the date of recovery by way of actual receipt of the proceeds of the
judgment or settlement.

SI-136
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Page 7
Claim No:
Insurer:

12D34C229979
Las Vegas Metropolitan Police Department

April 18, 2018 Recommendation Memorandum

Kim Price

CERTIFICATE OF SERVICE

Lewis Brisbois Bisgaard & Smith LLP
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, Nevada 89102

I certify that I am an employee of the Division of Industrial Relations, Workers* Compensation

Section, and on

- 20} X1 served the attached Administrator’s Recommendation

Memorandum on the person(s) listed above:

X

By placing an original or true copy thereof in a sealed envelope, postage
prepaid, placed for collection and mailing in the United States Mail, at
Henderson, Nevada

By personal delivery

By Federal Express or other overnight delivery

By Certified Mail/Return Receipt Requested

Dated this ‘ E} day of &s 4)}}4 Q ,20 “S

SI-136
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S. ¥ ANDIOR COUNSELING FOR ADS, PSYCHOLOGIOAL DmONS ALCOHOL OR
BETANGES. FOR WHICH 1| MUST GIVE BPECIFIC AUTHORTZATION, A I’MOTOBVAT OF THI5 AUTHORIZATION SIHALL OE AS VALID AS THE ONG INAL

chxc CARE-RANCHO o 51

Al\lﬁD ) WITHIN.2 M

) OF; »
m»nmenoeum CARE - S TR dmvmsm MEDICAL

-*

Y50 -“TRF%(TMENT”' oty

de--or o

OCY 0 3 2005
" Disanals and ueserlpmn Mmjmvwowwmad Esam In thate evidance ihat the Injured ompln) a Wag undar tho Inﬁnnco -of giceliol
9~ andfos pnothar contratiod substanco &l of the ngomm -
Sprom Sfvem @ Weeog. Q' Yes {if yes, pleass expisin) CC i ST 23
ur ) . ‘ e
'7 * %D _.w.umn:w--mww'“""’ s € Ta SR
atmant, Ig (CE‘. ® 2D NN T Havé you ravised the pauent (o remaln off work five davs or more?
NIAADS T Yos incicate dales; from 8
m&’" N :a/m ¥ oo, l's’l'hb lajured employss capable of; 3 fuli duly Bﬂﬁgmod duty
4. if modiflad duty, 2pacity any Smlistionstresilctions: N O ()
+ Information given byu omployos, lonother with medienl evidener, un you diractly ‘0 e
‘ect thin injury or occupsiionsl disosss 89 job lncurred?  [3-Fes O No -——‘Q%r‘
sditional medical cate by & physician indlested?  [-Ves £ No

ou know of any previous injury or diseasa contributing to This condiion or’aaaupatlaaal disease? () Yes Lo (Exp) /n it yee)

4-)4-0, W"‘A MSN, FNELAPRN, dé Genity that the employsr's copy

s form was mallad (o the employe
!ﬂl N RANCH W

Py der'a D. Nugber | Tejeohone 483.3800
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LAS VEGAS METROPOLITAN POLICE DE, JTMENT e [1. Event:

OCCUPATIONAL INJURY/ILLNESS/EXPOSURE REPORT

) PAM ONE - ST/\TEMENT OFIMJURED EMPLOYEE
% w!‘ ’ 4AGE:  (6.88x: |6, OATEORHRE

. M [07-18-Db

_,,»' Y us

 HOME MALING ADGRESS, (%, Sta], Blog/Apl, #, Ciy, S1ath & Zp):

14, QUREAU OF ASSTGWGNT’. 12 1 e . ' 13, MARITAL STATUS; 14, R’EOUMk WORK HOURS ]15. ROO
. .Mamad Dsmgls
‘| 14, INJURVIILL'NE”@(P'OS'URE: 17, REPORTED TO SBUPERVISOR: ! 18, LEFT SHIFT;
; 22T Ol W D795 | bawD)- 29-Dlp Tme 074 8 Onte; A— /V/,d.
10, LOCATION OF OCCURRENCE: (Give Suticionl Detsll): . b 20, WAS Al 1D PROVID
ABE0 W CHEYENAL - ON PT fLiLD Birryd | [Kves Feck "écowws Ovo
.1 T Ae Ap sy ; — e Bywhom?
22 BODY PART INJUREDEXPOSED:

nt ACYIDN

(Mvocrorscas [Jerormzomy [ Hoahm:zcn [ wo Aemen raven BIadT gpis

23.NATURE OF lruuavmeuazsusmm ’ 24.LOSTTIME: |L Il yes, last day wotked afjer injury: lfyo,, ﬂlsﬂbﬂhyal!p from physlclan atteched?
DY@S Blo'- e — i . X ) DY@S DNO CYs

] 25, HOW Pty THE INJURYI‘LLNESSIEXPDSURE OCC %
S (NOLe: It yoy 76 ABtning A1 ocRupSHENST Ix0R%h, Indicaie e ¥sie on wﬁ%’lw nifibyco NETBItaMNE Baars & (o CONGOETEH beMEEn thb NG and enloyment.) *

RESNE PHYSTeAL TR ggmma :rwrvs DrING JNESTD STomAcH. DRILES

26. 01D YHE ACCIDENT HAPBEN IN YHE NORMAL COURSE OF WORK? .

27, RS GMPLOVEE RETURNED 10 WORK?
@ Yes D No (if opplicable) Xl Yes D No It yes, what date? 07' 29~ Db
22, HAVE YOU KAO PREVIOUS INJURYEXFOSURE TO BODY PART MENTIONED? (i) .,
o : ; TR A2 04 72 7
20 HOW VIGHT THIA INJURYALLNEGS/REXPOSURE HAVE BREN PREVENTEDT . ] R\ [N TRV [l |

Ik

re] e v
tﬁ 30. SPECIFY WHAT EQUIPMENT, GRJECTS OR SUBSTANCES WEREINVULVED (NGLUDE PERSONAL PROTECTIVE aurMi T BES()CT () 3 2006
NoNZ : A :
vasanvons Guse wvolveo?r [ {Yes [XNo 1 yes, Iistnahnds Uf avjers tnvel e Y Nt LOMGTMETOMNY .

we, WITHESSES TO INJURVALINESS/EXPOSURR: . '__j
CRUET BOTKD

¢ . OFFEseER Bt A
23, [} this s due to obnommal phystest resuu. s umu«m aot md 10 b8 slgnad by your chj D Of gupendser, Plnu fax aetly 1o Maalin & Bataly 81.732.384B dnd call Heabh 8 sofely a1 220,285,
g “ 4NN & . u

l
'%‘\

PART TWO + REPORT OF INVESTIGATION BY. SUPERVISOR
4, WHY DID INJURVALLNESS/EXPOSURE OCCURY

el

as.wmunwacouwmonacrcwaeoonco BUTED 10 NIUR munawexrosunew

MNONE
36, CORRECTIVE ACTION TAKGN OR RECOMMENBIED 10 PREVI emaecunneﬁé“:-: ;

ol 20iE .
7. 1S THERE ANY REASON 70 DOUST THE VAUDITY OF THE ELAIN? DYos &}'No ummma;m'- : SN e ;

- - = -
30, IF TRAFFIE AGCIBENT, WAS THE OTHGR PARTY CITEO? IF ; Ve gl & ANSEDRMY O i
YES, ATTACH COPY OF THE TRAFFIG ACCIDENT REPORT, [:]Yes Bdno | “,! F i 'ﬁxblm DA nﬁq‘, Y : ELTAL O IS
) M gl ety Lo ULA SRR OB IS TR 5 H 0 et fs

SUPERVIAOR'S NAME (Fiense prinl); ) suwau\gas BIGNATURE: OATE:

SHECIE . Ce Al A [V
E3 @ A » i

BUREAU COMMANDGR'S SIGNATURE

should slgn, datz and retaln o copy, OFiglnel to Employer, Copy (o gug!oyuo YO FILE CLAIM FOR COMPENSATICY
I8 IPﬂON OR RIGHYS AND BENEFIYS, SECYION ENRITLED, CLAIAS FOR COMPENSATION (FORM C-4)

LVIMPO 26 (Rav, 12/08) » AUTOMATEOWNPS2 v
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT,
. OFFICER'S REPOR'I‘

avem'o- X023 OF5.
ON buw J,quay -

SURHEGT

ISION REPORTING: ﬂUIM\‘\N 1*&500'2('—2 uvcsaouorocwmém Humad RESOUPRCES

e AnD TME OcouRRED: ()] - 29- Ob@ 0745 LOGATION OF OCCURRENCE: 9%30 w. CIJ‘Z\/SIW:
\A)I“"NiSS ' ""/0 BLAND ;’ RICRUIT BOIV.O

DN'09-29- 0“: th\%lwuzéb DUP-L‘N& Ac,Abz;W/‘P”yé-“CAL
TY’\XNSP‘ '

JHILL Dotng KNEL T0 $\0MﬁCH DRXLLS T BT, N\Y
?TG U s < Down TO BscruTT BoTko's StomacH AS

L BID My KNZLPOPPED AND T FeLT PATN. THIS whs
ALsO WITNssssd BY T.A, c, @F?;:czil BLAND.

T Teew wy KN ez THR oG HoUT TH DAY AND WINT TO
UMC Qui Ll cmz FoR Foltow. u’P : ’

RS ARAN ovT AN Dchmm\:Ab IN(\‘UR‘-[ "\ZzPo'z\ AND GhAvs
ANTO TAe MIC:Q, CLARK .

"“'«,w

BE Lr.;ﬂ\” D‘
omosmo \
CCp5T- METRO}
s ameotrepet 0G/29 /0 & Oer: . ?
roved: - A C A cno 2:7' oﬂle-nn o E.siéha‘(g :
BRI S0V, 44T AUTOATIO . SIGNATURE: ./, P d
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
MEDICAL EVALUATION FORM

ployee's Name 1 Job CIassmcat!on G Date of Injury
CCRVET R/ zY 06

ATTN. PHYSICIAN: Tha l.as Vegas Metropollian Police Department offers a Structured Heturn»-To—-Work Program for Injured/tisabled employees
durlng thelr madical recovery. Numetous tasks have been identified (Yemporary Work Assignments) which are avalieble and are designed to
accommodate most Injurles. Based on the detailed work restrictions provided below, a descriplion of the Temporary Work Assignments will ba
offerad to the employee. If you hiave questions or concams, ploase contact the Health and safely Services Seotion at 228-3696. Fax Number:

732-3848. Thank you for your coopsration.
BELOW PORTIONTOBE|COMPLETED BY PHYSICIAN
Today's Dato Ofsablilty Type ] Oceupational Work Statu -Qoﬁuanuty«DM‘lﬂﬂﬁﬁ.Q!L}'.,
e 2.0 - 75t Repon [ nterim Report 13 Final Raport |’ ! £ Han-Occupaiond i P —
Physictan’d Objective Findings (Do fot complete If for FMLA) TUl=RTT Lo [

EMS Al TER @,HJE, €l o

L e e

TreatmenyPrognosis (Do not complelel; Z ?LA) / 0 /q' [ 0 QSJQ '\/i SI,, I /; ET!‘? ()

Permanent & Statlonary?

CYes DN
Time oft work: / e:._J_/A/.QA Through&_l.‘.g._l.é’_é
Raturn 1o Fult Dury: [ .

* Roturn to Moditled Ouly:  _____/____ /. Estimatad longth o madiflad duty:
* May return to modified duty with folloving rostrictions: -
fﬁ&lf%imng over 110 (20 (50 pounds Mo/c_omballalwrcauon activitles
o puliing, pushing or earrying awb/opera!ing*auacuoal motor vehicta In the line of duty

=z-

;tgﬁém&i\%v
i
JaRHA

T

{DtdsTepetitva matlon 10 Injured pent {3 No reaching/wbrking abovo shouldor A ’»‘
body par: (@6 climbing stairy

TS Cimbling laddsrs 2 Musl wear spiint/siing

O Eye patch must ba worn E’U’abre to answar and dispatch life threatening emorgency calls

[ Kaep injury clean {J Other:

13 Unabta to earry or use waapon p M
Medicalion prescribed: (List) (B ,Lutd' / (’.ALAL&//

It medication Is prosciibed could the maodication Impalr the omployeas abliity lg

1. Oporate a molor vahicle safaty In normal and emergoncy situations: Yas ____ No__..

2. Catry and use assigned weapon: Yes __ No___

3. Maintaln mental capacity which allows the capabliity of making sound decisions; Yes ___ No.__

Required Tralning: Can employse parform tho following Job funclion?
Drivars Tralnlng: Cl Yee [ No Rematks:
Delensiva Taclics/LVNR (O Yes {3 No Hemarks

. "
Aange Qualification: ) Yes - as long as employae follows rastrietions listed sbove, V

O No Remarks:

’ REHABILITATION P.1./O.T.
NOTE FOR PT APPOINTMENTS: 'marapish may complete and sign only the portions below.

Joby Description Provided: [ Yes {3 No Employee Is: Ohtrnproving [T Maintaining  [J Regreseing
Time In Time Qut Next Appolnttint  Date Time
Darg
/ - r2> - /)Aé
Phone
: 2.8 frf -5 77
Address City State
K
. DIR5

- ROA001Z-
00012
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~+8 VEGAS METROFOLITAN POLICE DEPARTMENT
MEDICAL EVALUATION FORM

Employes’s Name

- ? ' Job Classification ~_pd Data of Injury
N YOLTCL RECRIST) . 109/27/0b
ATTH, PHYSICIAN: The LasVogas Metropolitan Police ont offers a Struolured Return—-To-Work Program for Injured/disabled er?aployaes

tiuring their medlcal recovery, Numerous tasks have baen idehiliffed (Temporary Work Assignments) which are avallable and are designed to
accommodate most injurles. Based on the detailed work restrictions provided below, a descriplion of the Temporary Work Assignments will be
offered to the employee, If you have questions or concerns, please contaet the Health and safety Services Sectlon at 229-3696. Fax Number;
7323848, Thank you tor your cooperalion,

BELOW PORTIONTO £ = COMPLETED BY PHYSICIAN S
Disrbility Type [ Occupational Work Status [ Full Duly [} Modified Duty

Today's Date

q -39, 0 EMLA [ Non-Occupational 3 Unabia to return to work
Physlelan's Objective Findings (Do not complete if for FMLA) -
-.._@L,Mun_m s _lovldse  Powm mahtlh, b b Wt v n
1
‘Matmenﬁ nos sggno not completh.if for FIMLA)
N spron., (A nge. L
13
Pormanent & Stationary? '
O vYes 3o
Time off work: 9 1 904 06 Througn 10 4 @ 400 ;
Rotutn 10 Full Duty: e foo s
* PotmntoModited Duty: 10 /B /O Estimated ienum‘o§ thodified duty: . N S b
* May return to modifled duty with followling restrictions: A \,h;;
£ No lifting over 110 [T20 C150 pounds {3 No combat/augarcaum activities A sfg',».*
a ?pnllinq, pushing o carrying T3 No oporating 4 tacticat motor vehicle In the ine of duly |3 ¥ ; s \« *1:‘?:
o rapetitive m% 10 Injured pan [} No, reachingiwotiing above shoulder E {3 }{H[i@?'!’ E iR}
 body part: ) knte o elimblng stéirs
[&Ro climbing ladders {5 Fust wear splinvaling
3 Eye patch must be womn [ Unable to answer and dispatch life threatening ematgency calls
[ Keep injury cloan 1 élherzmmﬁot..ﬂ%_@— R e G ST
) () ST T =0 )
(21 Unable to eatry or uge wenpon |.F\§ LE,.((/; Lt:U WL
Medication prascribad; {List). SN
P f UCT07377006"

If modication is prescribod eould the medication impalr the amployses ablity to!

1.-Operate & molor vahicle gafety In nosmal and smsfgency sitvatlons: Yey=" No_... R S,
- — e T RATY L2
2. Cawy and vso asslgnad weapon; Yes & No_... ) CCMSl“i ATTRO
3. Maintain mantal caprclty which dllows the cepabllity of maiing souid daciaions: ves 2~ No__. [ /"""
Required Training: Can employee perform ihe following job function? { / }.gv' .:}-; / ;GE.'.;‘:"; e . &

Drivets Tralning: 0O vas (0 No Remarke;
Defensivoe Tactce/IVNR; [3 Yoes [ No HRemarks:

BET &3 2008

LW R L )
WS t‘("-‘

Range Qualification: 2 Yoo - as long as employee follbws rastrictions listed ahova.
DNo  Remarks:

NOTE FOR PT APPOINTMENTS: Thorapists may compiate

lob Descriplion Provided: [ Yes [ No Employeals: [Jlmproving (O Malntaining [ Regressing
Time in Time Out Noxt Appointmant  Date Time
— T, S
Pr taign or Clinigtan Signature Date q ~99~0L
Physictan or Gliniclan Prnt Name =% oodl ' " Phone
MARY(BETTTA, MSN, FNP, ABRN, 6C UMic RANCHD GUICK CARE
Addcess City’ “LakSRGas, NV 49030
TEL 800 ¢ EAN[645-1589
MPU 74 [HEV.6:0%) DIRYAIRUTION:  WHITG »MEALTH A DARETY SERVICED  VELLOW S BMPLOVER  FINK s PHYGICIAN ﬂl R6

- ROAQ013
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1

HMIVERSITY Ii_DICAL CENTER OF SOUTHERN NEVADA

DEPARTMENT OF RADIOLOGY
1800 W. CHARLESTON BLVD. LAS VEGAS, NV. 89102

(702) 383-2241
Name:
Coention: 3R - ﬁ‘ii}m-aecord Number: 001868671 o T I
Ordering ©- - sician: RANDOLPH SHIRAISHI M.D.
Ordar ' - ~ 80002 Order Date: 09/29/2006

***Final Report***
Exam Chargu Date: Sep 29 2006 6:12PM
PROCELD:*.E: QRN 0044 - RN KNEE 4 VIEWS OR MORE (RIGHT) -- 4249339
CLIN.CAL Y. -TORY: Pan
TECH " 4
COM™ "'\ JISTUDIES: \

FINDINGS.  Four views ol the knee show no Iracture, dislocation or other bone or joint injury. The articular surfaces
and joinl €, 1-es are well preserved. Mincralization is normal, No soft tissue abnormalities are evident,

IMPRIES, W

et

,//\M."{ ARIAT

MARY BETITA, MSN, FNP, APRN, BC

RECEIVED

NOV 2 9 2006
CCMSI-METRO

Interpr~t..-¢ Radiologist: THOMAS COSTELLO M.D,

Dictamad -2, ;2006 6:150

Final B.; . .tob: Sep 20 2208 6:15P

Patient;

0OB: GG Account Number, 008500407613 Medical Record Number. 001-068.G71
wder Nuimlor: 90002 RN KNEE 4 VIEWS OR MORC (RIGHT} Exam Charge Date: Sep 29 2006 6:12FM

The infarmat -1 contalned in this document 1s priveledged and confidental Il you are nut the intended ecipient, reprududtion, disaemma\m, o
distibution o i document is prohibited, If yuu have received Uns dutument by fax in wiror, please notify the UMC Radiology-Department ™~

at(702) 393-2..41,

DIR7

~ROA e
' 00014




General Orthopaedics
Atblesic Injuries
Arthroscopic Surgery
Joint Replacement

GERALD L. HIGGINS, M.D., FAAOS Sports Medicine

Diplomate, American Board of Orthopaedic Surgery

October 3, 2006

RE:
DOIL 09-29-06
EMP; LVMPD Academy

To Whom It May Concern:

s a [Jillyear old police recruit for the Las Vegas Metropolitan Police
Department states that on 09-29-06 while doing physical training he jumped down and
felt a pop about the right kuee. He had inability to extend the knee. He had pain and
swelling. He has had weakness and instability since then, He has pain with weight
bearing.

Examination of the right knee reveals absence of the last 7° of extension. Passively this
can lock in but there is pain in the medial joint line. There is medial joint line pain and a
positive McMurray. Collaterals and cruciates appear to be intact clinically.

IMPRESSION: Buckethandle tear, medial semilunar cartilage

We will get permission for surgery. We will fry to repair this if at all possible. This wil)
knock him out of the academy for a while. Before he is running it will be certainly 90
days. If we do just partial meniscectomy we may be able to get him back. He is in the
middle of the academy at this time. He is scheduled per approval for surgery on 10-04-06
at Southemn Hills.

Thank you for allowing me to participate in the care and evaluation of _

Sincerely,

Gerald L. Higgins, M.D.
) e

oct 25

, ’u\‘. ?I » g ‘. »

it

8551 West Lake Mead Boulevard #251 LasVegas, Nevada 89128 (702) 255-4577 (Pueblo Medical) D'RS

00015




DATE OF SURGERY: ' 10/04/2006

PREOPERATIVE DIAGNOSIS:
Internal derangement of right knee with meniscal tear, possible bucket handle.

POSTOPERATIVE DIAGNOSIS:
Anterioxr cruciate ligament deficient, right knee with stable posterior horn

menigcal tear.

OPERATIVE PROCEDURE:
Arthroscopy, partial debridement of remaining fibers of anterior cruciate

ligament, partial synovectomy and medial meniscorrhesis.

SURGEON:
Gerald L Higgins, MD

ASSISTANT:
Jay Byrd, RN

ANESTHESIOLOGIST:
Dr. Young.

OPERATIVE PROCEDURE:

After adequate general anesthesia, the right leg was examined showing an
interesting grade 1+ Lachman. I could not pivot shift. Collaterals intact.
The knee was prepped and draped. Ancef 1 gram was given by IV push, prior to
exsanguination of the leg with an Esmarch bandage, elevation of tourniquet to
350 mmHg. Medial and lateral portals were made adjacent to the patellar
tendon joint line. Through a lateral port, a Stryker 30-degree diagnostic
arthroscope was introduced. Examination of the suprapatellar pouch revealed
thickening of the synovium. A suprapatellar synovectomy was carried out with
a synovial shaver, neuro-patellofemoral tracking. Lateral gutter was
pristine, lateral femoral guide and tibial plateau smooth, ___ lateral
cartilage probed and found to be intact. The intercondylar notch showed an
interesting thickening of the ligament ____ , which was dbrided, and then an
absolute void of an anterior cruciate ligament. Posterior cruciate ligament
was certainly intact. There were some mild fibers there but certainly nothing
of a more recent in nature. The medial joint was examined. Femoral cut and
tibial plateau was smoothed grossly. A probe passed under the medial horn of
the cartilage showing a stable tear along the junction of the meniscal femoral
junction of the posterior horn of the medial meniscus. Using a rasp, this was
rasped to cause some bleeding but the cartilage left alone. The wound was
irrigated with copious amounts of saline solution. The arthroscopic
instrumentation was removed and 20 milliliters of 0.5% Marcaine with 2
milligrams of Duramorph were injected intrasynovially. The port

SOUTHERN HILLS HOSPITAL

AND MEDICAL CENTER H000054144 / H89670819897
9300 WEST SUNSET HIGGINS, GERALD L
LAS VEGAS, NV 83148 ADMITTED: 10/04/06 ROOM:

OPERATIVE REPORT

Nevada Market - PCI *LIVE* (PCI: OE Database COCSNV) DRAFT COPY

Run: 11/08/06-10:20 by KOERSCHNER, TERESA L rage 1 of 2
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Gerald L. Higgins, M.D. Patier ‘

Orthopedic Surgery

8551 W. Lake Mead Blvd. Ste. 251 Acomth__ YO %09 -/

Las Vegas, NV 89128

(702) 255-4577 Body Part < 155 £ A/ e

OCT ~ 3 2006 ~ Heztin.

o/10 fos
Gl comes in. He is post-op A&A. of the knee.

We will get him on some outpatient physical therapy. Basically he has an ACL lax knee.
No running or physical activity. We will try to get him an ACL derotational brace. Wa
will call to set this up, He will buy this on his own if it is not approved. We will
check him 1m 2 weeks. I would like to get him through the academy if at all possible.

OCT 2 4 2006

........

s getting some muscle back. With the brace that he has received, he ma
v . " - 3 ? y
increase activities with running. He can try contact activities but I’m not sure how he will
get through them, We will consider ACL repair after the academy.

NOV 2 1 2006

; is doing well. He is back to full activities and is doing well.

His muscle strength has returned. Range of motion is excellent. Patellofemoral tracking is
excellent. He is actually more stable than before.

We will see him back }

B e N Rt

oooooooo e ¢ )

s is in the field now-and is doing very well. He has an ACL deficient knee. He
is back in the field work and as long as he can do everything with protection we will let
him go.

I will check him again in the office in a couple of months, He may do the field work as he
feels comfortable,

(S RERE S R

DIR10
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5 VEGAS METROPOLITAN POLICE DEPAR. ...¢
MEDICAL EVALUATION FORM

EmploygGF Name | Mb Classification Y’ Dale of Injury

AWYSIC!AN: The Las Vegas Metropolitan Police Dapartment offers a Structured Return~To~Work Program for injured/disabled employees
dufifig their medical recovery, Numerous tasks have been identified (Temporary Work Assignments) which are available and are designed to
accommodale most injuries. Based on the detalled work restrictions provided below, a description of the Temporary Work Assignments will be
offered to the employes. if you have questions or concerns, please contact the Health and safety Services Section at 229-3696. Fax Number:
732-3848. Thank you tor your cooparalion.

“Work Status {J Ful Duty [) Modified Duly
{0 Unable to return fo work

Treatment/Prognosis (Do not camplate if tor FMLA) 7

Permanent & Stationary? \X
DO Yes [ No e Y,
Time oft work: e icd, Theough 0 /o __ ;
Retura to Fult Duty: 22 a3 106
* Aetwn to Modified Duly: ... S Estimated fength of modified dUlY; .....errss
* May return 1o moditied duly with tollowing restrictions: )
{J No fifting over (110 (320 [J50 pounds () No combaValtercation activilies

{1 No pulling, pushing or carrying {3 No operaling a lactical molor vehicle In the line of duty
1 No repetitive motion to injured part [ No reaching/working above shoulder
bady part: {J No climbing stalis
{ZJ No climbing ladders £} Must wear splinVsting
[ Eye patch must be worn [ Unable to answer and dispatch life threatening emargency calls
{0 Keep injury clean [ Other:
{1 Unable to carry or use weapon e
..m-—M
Medication prescribed: {Lish). e, :.,:!,.i:\i_\\ fn’ ‘
If medication Is prescribed could the medication impair the employees ability lo: . ‘:’. ot !
t. Operate a motor vehicle safely in normal and emergency situations: Yes __ No_. .
2. Carry and use assigned weapon: Yes __ No__ M AR - Y
3. Maintain mentat capacity which allows the capability of making sound decisions: Yes .. No.___ :
Required Training: Can employee perform the following job funclion? J—
-~ Y
Drivers Training: {3 Yes [ No Remarks: ( CMSI >
L—M A
Delensive Tactics/LVNR: [ Yes [J No Remarks:
Range Qualification: [ Yes - as long as employee follows eslrictions listed above.
(O No  Remacrks:

i

" .;
S belaw.

Job Description Provided: (1 Yes (1 No ‘ Employeels: [improving [ Maintaining ) Fegressing

Tine tn Fime Out Next Appointment y Date Time

re
Shysician or Clinician Signalure ot Date
Lt ‘2-' / vg’ A 7
Physician or Cﬂnij:?!}ﬂnt Name Phone
o ELALD Al /NS 2SS YS 77
Address City State Zip
E$s8) ¢) M,_M #2157 | Xwar [, MY ?f/ég'm

LVMPD 74 {REV.5.0%) DISTRIBUTION:  WHIVE « HEALTH & SAFETY SERYIEES  VELLOW + EMPLOYEE  PINK + PHYSICIAN 1

R Angi

CETEVAI LAY




10 AVOID PENALTY, THIOWERORT MAUSTBE.. Please y :HPLOYER $ RLPORT OF INDUSTRIAL INJURY OR

COMPLETED AND MAILEDTO THE INSURER VIHTHIN Type or Print . OCCUPATIO AL DISEAS‘:
6 WORKING DAYS OF RECEIRT OF THE C:4 FORM . !
e Employers Name Nalure of Business {mfy., ok.) SiC Cods tasured Acct. Number
I Las Vegas Metro Police Department Law Enforcement
P
L Office Mail Address Location...tf diflerent from mailing Address Telephane
e P.O. Box 19450 9850 W, Chayenne Ave., Las Vegas (702) 828-3426
5 Ciyy Siste Zip INSURER THIRD-PARTY ADMINSTRATOR
l.as Vegas, Nevada 89132.0450 t.as Vegas Metro Police Dapartment TRISTAR Risk Management
FlstName Ml Last Name Birth date Age Primary Language Spoken
3 English
Home Addrass (Number and Steet) Maridl Status
5 N . Male Married
t City Slate Zip Was the employee paid for the day of Injury? Haw long has this person been employed by you
9 | LosVegas, Nv 89136 {Fapplicatls) ves [ No inNevada? 07/18/2006
E In which stale was employee hired? Employes’s occupation {jab Lile) whea hired ot dissbled GOM | Depactmentin which regularly emgloyed:
E Nevada POI NW23
T;!“"“"" Is the Injured employes a corporale offices” ... S0l propriefor? .« pariner? Was employee in your employ whe&gjgled [
disabled by occupational disease
. 3 Yes B3 No [Jves 04 No 3 Yes (8 No d m'mycs D([\)jo
Dale of Injury {if applicable) Time of Injury (Hours; Minule AMiPM) (if Applicable) Date employer notified ot injury of O/10 Supervisot to whom injury o OVD reported
A o p [ 01/06/2008 12:15 01/06/2008 STEVE STUBBS
[P |
[ § 1 Address o location of accident {Alsp provide city, counly, state) {if applicable) ) Accident on employer's premises? (i applicable)
:) i 2833 Stirling Silver Las VEgas, NV 83128 No
E § | Whatwas this employee doing when the aceident pccutred {foading buck, walking down sla'rs, elc)? (i applicabla)
? E ] Fool pursuil
Havw did this injury or accupational disease occur? Include Bme employee began work. Be specific and answer in detail. Use addiionst sheelif necessary
During a foot pursuil of a felony suspact | stepped in to a hole and tvisted my right knee
Specily machine, tool, substance, or objecl most closely cannecied with the accident Withess Was Ihere mote than one person
{it applicable} injuted In this aocident? (it applicable)
Part of body injured or aflected: (H1atal, give date of death Witness Yes B4 No
KNEE, RIGHT H =
Nalure of Injury o Occupalional Uisease {seraleh, cut, bruise, strain, elc) Withess
i ob STRAIN
L Did employea return lo next scheduled shiftaher | Will you have Eght duty work avatable if
{J : accident? (it applicat')B Yes [T No § necessan? Yes [ No
R A 1 Ivalidity ol claim is doubled, stale reason Location of Initiaf Treatment
Y g NONE Doclot’s Care
Treating Physiciankhiropracior name; " o
Emergency Room Yes No Hospilatized sy ) No
woncyRon O3 Yes W o | Hosplaiaady. 3 YY) B
How many days pet week 63 a las( ?affng%s’w'e‘; eamed
does employee viork? 4.00 Fom 6:30 am® pnD) o 4:30 anl) pm 01/06/2008, 4, o 7N" A
Scheduted Are you paying injured or disabled employee’s wi Wog\disalﬁlammwes 3 No
daysofl SII M Y[ wiR 700 FI® S Rotalingl] y P ket ¥
L | Dale employee was hired Last day of work alter injury or disabdity Dalg relum to work HEE T etnber of days lost
9 | o71ei2008 01/08/2008 ]
:‘ ' Was tha employes bired o 1 nol, for how many houts aweek was the | Did the employee teceive unemployment compensption st snylime dudng the last
g v § work é0hours perweek? B Yes [J No employes hired? 12 rmonths? DIves [J o £ DoNotKnow
R n' For the purpose of caleutalion of the average monthly wage, indicate the employee's gross eamings by pay perod for 12 weeks prior to the dale of injury or disabily. If the Injured employee
T & ) Isexpacted bo be off work § days or more, aitach wage vedfication form (0-8). Gross eamings willinclude overtine, bonuses, and other remuneration, bul will not Include reimbursement for
; | | espenses. ¥ the employee was employees by you for less than 12 weeks, provide gross eamings from the date of hire to the date of injury or disablily.
1 '; Payperiod SO0 TO Y U s Employee  WEEKLY [J  MONTHWY L] oTHER[] On the date of injury of Gisability the employee’s wage was:
olendson MOWDIFR O Is pad: BLWKLY B SEMIMONTHLYDD $3206 por BIH. oy QOwx [ Mo
¥ affam st B inlomation provided above tegaiding the accident sndinjury of occupational disease Js comect o the destol | Employer's Signature and Tite Date
* mlmlwqe Huewaﬂm Bewage hbemW-ded :smmema 23 aken fvommpmolrecwd;dm '&2/]44
goyee b fuaston, peonifog bise s aviolafonof Nevada Law. s ten LESTO)OF OF
Daemad Wage: 71 Account Wo. Class Code
Claimis: [JAccepted [IDanled  [J0elened {3 Party
Claims Examiners’ Signature Date Statys Clerk Date
Barbara Zink January 9, 2008 Moreno, Gabriela January 9, 2008
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Ap Vaf aII
o OMPENSATIONIREPORY OF INIT/

FORM C-4
SE TYPE OR PRINT

Peccole Quick Care
MRE  001-868-G71

M
1/0]/2000

735 ADM

J lN@ﬂW

ATMENY WSW‘:—’%/

om. e
Hame Sddrane

Fhﬁk&‘h«m»ﬁ Ciy Slale p
, NEGTE Uil Ly ot 2 N2 4= W
Talephons Empioyec's Oocupation (Job Thle) Yhan injury or Oceupational Gisense Occumed ¢ Primary Langusge Spoken
e PHC g T
Emmploycr's NaneiCumpnny Nome Yolaphons
Ll pAR O . ma' yd
Qico Mal Address (Number and SVccl) Gly Sute .
Ho STTSLT el v $od piAt 9"%»1 .
DAt of npury if applcable) | Hour of injury (F sppiisable) | Birte Employer Nolfied ggm%ﬁgw ¥ 1 Supervicor to Wikt Unjury Reportad
ol Lo | 0¥ AM 1L @8 | iat | o {o¥ | set stergs
Addrauorlnravnu ol Ascident (1 oppmble) 3
8 QLSO & § J hd BOY
wrmwm ym ﬁohg atthe tme of the atcident? (I appHcable)
ST O be Pttor SuSFeeY
[ Viow dig mk infury or scaipatinnal dlsease accur?{Be specific and answer in delytl. Uso add5onel sheelif necessory}

WHRA- B¢ qvboﬂq Pua sy T T STebpeo Ip A HOL;. AND 'TW)'S.“v wy T Wl

-

Witnesses to (16 Accldant { appheaive) y

] rl:’u be!zev‘,' thal you have an oocupdiionat dissass, when did you Ll Rava I(noMedge o Gre deabidy ond s (tabcagtsp to your
enploymsn
Vo
Natuee of lnpiry or Qocupatonai Disegse Pari{s) of Boay Injwred or Affactad
N /B BT oS

NO N

m& ANy AEDK‘AI. SEAVGE OR\‘AMIAWON AHY I

BENLHLY YARY su‘ mxe INENT 10 THI3 DUURY ORI RFYANVE 1) OWRIOCHS, REATMINT ANV kowaaeunuw«ws PIYCHOLOGICAL CONDITIONS, ALCOHAN; OR CONTRNLED
SUSSTANGES, FOR WIEUH 1 PAU5 mvcsvccmclunmwwn Amulwmw THYAUTHORIZATION m ssu VAUDAS moag' ;

R noluye’s “

5 o -B% sy UMC PECCOLE QUICK CARE §str

P PECCOLE RANCH QUICK CARE

ISUIANCL
EPYINSORMATION RF)

CUMPANY, 0). uluw mmmumm CREANIZA

1CAATIEY TRAY THE AMOVE 15 TAIIE 3D CORRELT 10 THE MEAY OF wxwmmmonuﬂ [ mmvw i) mromnoum ORDER TQ-OBTAIN TE BENFFIER OF uevwm INOYSTIUAL BEURANTE AID oawmmu\
o'tasm:s ACty ms umwoub PRLVIVE OK LYAPTENBIT GD KRS} | NERPAT AUTATSITE ANY GHIROIUCTOR, SURGLON, mwuwmk O/ otm}:nu&um ROPITAY, INCI DG VETERAND ADNEMATTA-

Y ADCAL CRODKR (HFQWO\“OKB&-\HNN

NamaalFsy UNIVERSITY MEDICAL czmm
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13
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L
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£00 70U G16CYY €oANE i Wjury o1 cccupsRangl dinene ¥ fodlncumu? & Yes Q N
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Oo you knowat any praviovs jury or dlasate conbtbuling o Ric il ' seoupssonpianonse? O Ywﬂ"c (Crokinif yes)

T Corbly hal he employer’s copy of
this form was mailed to the employer un |
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LAS VEGAS METROPOLITAN POLICE.  ARTMENT 1. Event#;
OCCUPAT(ONAL INJURYIILLNESSIEXPOSURE REPORT 080106-1471
7. DATE OF BIRTK:

A 07-18-06

.HOVE MAVING ADDRESS (7, Suess, DAL 7. Gy, &7a1e § 2
LV, NV 89135
11, BUREAU OF ASSIGNMENT: 12, CLASSIFICATION: 13, MARITAL STATUS: 14. REGULAR WORK HOURS | 1. fi00's
Nw23 ) E] Married [] Single 0630-1630 WTF
SRR 16, JURYALLNESS/EXPOSURE: (7. REPORYED YO SUPERVISOR:  J10.UGFT SHIFT:
oYl one  01-0608 e 1215 | oae m os~os Time: 1220 oso: 01-06-08 e 1630
oot r;_«\gﬁhm 38. LOCATION OF OCCURRENCE: {Bive Sullicient DB - - - =+ v« - - e »= =0 =~ e o= Siw s 2o 00 WAS FIRST AD PROVIOEG? ~ 7
JYHERHI 2033 stiriing Siver LV, NV 89128 Yes o
TR g Siver e by
21.ACTION; 22, BODY PANT INJURED/ENPOSED:
wnocvows ome  [Jencaneony [ Jroserauzeo [a]no acrion vaen , Right Knee
23. NATURE OF INJURV/EXPOSURE SUSTAINED: 26.L0STTIME: I yes, last day worked after Injury: {lyas, disatility slip (rom physicisa stached?
Right Knee Pain [Qves [x]no Yes []No
{25 H0W DID YHE INJURVALLNESS/EXPOSURE OCCUR? e coniion ang i

1] 2!

{Note: (L yos are elsiming an occupations! ¢isease, lndoate the dala en vikich the employee first became awere of the connasron b
2 During a foot pursult of & felony suspect | slepped in to a hole and twisted my right knee
26.010 YHE ACCIDENI‘ HAPPEN IN THE NORMAL COURSE OF WORK? 27, HAS EMPLOYEE RETURNED TO WORK?

D No (it applicable) Q Yes D No I yes, whal date?

28.HAVE YOU HAD PREVIOUS INJURY/EXPOSURE Y0 BODY PART MENYIONED? (Explain)
Yes, Meniscus tear in Oct 2006. Surgery In Qct 2006.
25.HOW MIGHT THIS NJURYALLNESSEXPOSURE HAVE BEEN PREVENTED?
Look at the ground for holes when running
4 30. SPECIFY WHAY EQUIPMENT, OBJECTS OR SUBSTANCES WERE INVOLVED (INCLUDE PERSONAL PROTECTIVE ECUIPIENT USED]: E G E ‘ \iE D
Uniformed Police Equipment REL
1aN O 92008

anwasawoneetse vowvo?r [ JYes [xINo  iyes. kst names of cihers invetved:
* WITHESSES YO (NKIRVALLNESSEXPOSURE: ;ﬂ\blmm\‘m?g"
. None | eaVagns-Me

33, ¥ thigls du. 10 obnomnl waw resull, this fotm doos nat imo lobt ﬂMM byvout cha:n ot wpwm Ploase fax direcily to Haskin & Safety ) 8203500 and ¢ah Hoatih 8 Belety a1 526-3699.
v %4 RV f

4. WHY OID NNRYM.LNESS'EXPOSURE OCCUR?
; : The officer was In a foot pursuit of a felony suspect
35 WHAT UNSAFE CONDITION QR ACY CAUSED OF CONTRIBUTED YO INJURVALLNESS/EKPOSURE?
Running over unfamiliar lerraln afler a felony suspect
9. CORRECTIVE ACTION TAKEN OR RECOMMENDED TO PREVENT RECURRENCE:
Be more careful of where you step

Hyes, whatresson?

37,15 THERE ANY REASON To 0OUBT THE vALpnY OF e cuns? | JYes  [x]No

30, IF TRAFFIG ACCIDENT, WAS THE OTHER PARTY CITEO? IF 2
YES, ATTAGH COPY OF THE TRAFFIG ACCIDENT REPOAY. (Jves {xIno b

SUPERVISOR'S NAME {Please print):

SQl Steve Stubbs

) V)
bfdaundadeant &

Employee should elgn, date and relsin & copy. Original 1o Employer, Copy to Employse, TO FILE CLAIM FOR COMPENSATION, PLEASE SEE NEXT PAGE, BRIEF
PESCRIPTION OR RIGHTS AND BENEFITS, SECTION ENTITLED, CLAIM FOR COMPENSATION (FORM ©+4)

LVMPD 26 (Flev, 8407) » AUTOMATEOMP 12 MO&W #O 5/90 q0 7L/ A JAzeglglEZj‘;d
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LAS VEuAS METROPOLITAN POLICE DEr ARTMENT
Memorandum

Date: February 25, 2008
To: PAYROLL
Subject: APPLICATION FOR LEAVE “Corrected”

Employee:

SSN: C

Claim No: 08209074
Date of Injury: 01/06/2008
Body Part(s). KNEE, RIGHT

Please change the Type of Leave/Number of Hours/Dales as follows:
(] Do NOT charge to Workers' Compensation

DATES:

O Charge to Workers' Compensation — Portion Non-Taxable

DATES: 02/06/08 thru 02/25/08

0 Charge to Workers' Compensation — 100% Taxable

DATES:

Sincerely,

Evelyn Martina, Sr. LEST
(702)828-8170

ccl

Heaith Detail/Risk Management Section (Empioyee’s File)
{Tristar Risk Management Group (Clairns Examiner)




TRISTA R LAS VEGAS METROPOLITAN POLICE DEPARTMENT
RISK MANAGEMENT Memorandum

Date: June 30, 2008
To: PAYROLL
Subject: APPLICATION FOR LEAVE

Employee:

8SSN:

Claim No: 08209074
Date of Injury: 01/06/2008
Body Part(s): KNEE, RIGHT

Please change the Type of Leave/Number of Hours/Dates as follows:
[CJ] Do NOT charge to Workers' Compensation

DATES:

X Charge o Workers' Compensation — Portion Non-Taxable

DATES: 06/16/08 thru 06/25/08

[  Charge to Workers' Compensation - 100% Taxable

DATES:

Sincerel%

Evelyn Martina, Sr. LEST
828-8170

cc.  Heaith Detail (Employee's File)
Tristar Risk Management Grp (Claim's Adjuster)

Memo to Payroli-LVMPD (4-07)

P.O. Box 19450 » Las Vegas, NV 89132-0450
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RISK MANAGEMENT

January 11, 2010

Las Vegas, NV 89135

Re:  Employee:
Employer: Las Vegas Metro Police Department
Claim No: 08209074
Accident Date:  01/06/2008

Dear Mr

As a result of the evaluation with Rodney Perry, D.C. on 11/24/09, it has been determined that you
suffered a permanent partial disability impairment of 7 percent on a whole body basis as a result of your
01/06/2008 right knee injury.

This award entitles you to installment payments beginning 01/01/10. Under the installment election,
you will receive monthly installment payments of § 204.23. Total installment payments are estimated at
$ 90,213.05. In lieu of instaliment payments, you may elect to receive a lump sum setllement in the
amount $ 37,016.98.

The Election of Payment forms are enclosed for your review, If you accept this award, sign and date the
appropriate form where indicated and return to my attention at the address listed below. You may wish
to keep a copy for your records. A copy of the rating report is also enclosed for your review, as well as
an explanation of your reopening rights. Please be advised, that your claim is now closed. If you
qualify, rehabilitation benefits are still available to you.

Should you disagree with this determination, you may file the enclosed Request for Hearing (Form D-
12a) with the Department of Administration, Hearings Division within seventy (70) days from the date of
this letter.

If you should have any questions, please do not hesitate to contact me at (702)693-5923.

Sincerely,

Wﬂé
3arbara Z

CLAIMS EXAMINER

cc: Las Vegas Metro Police Departiment

Enclosure(s): PD Award Calculation Worksheet
Election of Method of Payment of Compensation
Reaffirmation of Lump Sum Request
Request for Hearing
PPD Evaluation Report of Dr.
Brief Description of Your Rights

PPD Offer to EE-LVMPD (Rev. 5-07)

P.O. Box 19450 « Las Vegas, NV 89132-0450

-~ ROA0024-
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ADVANCED CHIROPRACTIC ORTHOPEDICS

6837 W, Charieston Bivd, Las Vegas, Nevada 89117
‘Telephone (702) 240-0520 Fax (702) 240-2072

ROd Pel'l'y, D-C. FIAICIO, C'I‘C-E'
Board Certified Chiropractic Orthopedist

November 24, 2009

TriStar Risk Management

P.0O. Box 19450

Las Vegas, NV 89132-0450

Attn: Duysty Marshall — Senjor Claims Examiner

IMPAIRMENT RATING EVALUATION

CLAIMANT: CLAIM #: 08209074
DOI:  01/06/08 EMPLOYER: LVMPD
BODY PART TO BE EVALUATED: Right knee,

INTRODUCTION:

The above mentioned claimant entered the office today for the purpose of obtaining an
impairment rating of his right knce. He was identified today by a Nevada driver's Jicense
and a copy is maintained for the chart.

HISTORY OF INJURY!

On 01/06/08 this gentleman was in a foot pursuit and stepped in a three foot hole and
injured his right knee. He denjes any other previous injuries to the right knee,

CHRONOLOGY OF TREATMENT:

01/06/08:  Pecole Quick Care. Right knee strain. Autiinflammatory, Ultram and
Morphine given to the patient,

01/10/08:  Seen by Dr. Patti. Acute internal derangement of the knee, medial and
lateral meniscal suspected tears, possible ligamentous preblems, possible
tibial plateau fracture and infarction, .

01/17/08:  MRI at Nevada Imaging. Proximal patella tendinosis suggestive of
possible jumper’s knee. The anterior and posterior cruciate, medial and
collateral and quadriceps appear grossly intact. No disorete tears.

01/24/08;  Seen by Dr. Patti, High grade pantia) tear of the patella tendon and patelia
associated edema. Therapy would be appropriate.

RECERTD
DEC 2 9 2009
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01/31/08:

02/06/08:

02/07/08:

03/03/08:

03/24/08:
04/14/08:

. 05/20/08:

06/06/08:

06/13/08:
06/16/08:

06/25/08:

09/10/08:

09/17/08:
09/24/08:
10/09/08:

10/22/08:

11/10/08:

{CONT.) PAGE 2

Follow-up with Dr. Patti. 1 have asked him if he has had previous trouble
with his knee pain, Doing any athletic injuties. The injury is legitimate
and is high grade. We have not improved him despite this therapy.
Taken to the Parkway Surgical Center by Dy. Patti where he vaderwent a
pantial patellar tendon evnision central, ACL proximal incoroplete anterior
roedial meniscal supetior anterior lateral menisoal tear and underwent
partial lateral meniscectomy, partial medial menisceotomy, chondroplasty,
central patella, latera! patella with radial frequency, shtinkage of the ACL,
open repalr of the patella tendon with patellar anchoring.

Follow-up postoperatively, No signs of infection, doing better.
Follow-up with Dr. Patti. Continued complaints. He has significant
extensor lag, considerable pain from non-absorbable fibers in the sutures.
Right now he is in better control, He is still on crutches. .

Seen by Dr. Patti, Postoperatively., Good progress, good strength,
Follow-up postoperatively. Sensitivity over the patellar tendon.
Bxamination reveals 50 degrees of erectus tightness, 45 degrees of
quadriceps. Ibelieve that he is having issues with this.

Seen by Dr. Migo. Continued complaints. Suggests fusther MRI to
ascertain the prior repair.

Follow-up. MR was reviewed, Demonstrates some color changes on the
chondral surface of the patella. This is intermediate and specific. ACL
bas altered signals, but demonstrates fibers intact. Right knee post-
arthroscopic debridement,

Continued complaints. Preoperative appointments will be made.
Underwent surgical intervention where he underwent an arthrosoopic
majot synovectomy.

Follow-up, Went over issues with respect to his synovectomy and ACL
repair. Basically his ACL is pot functioning properly as well as signs of
abnormalitics in the chondral surfaces.

Follow-np, Continued complaints. First of all injection anterior lateral
without difficulty, Patient just had a big of pain with the last injection.
Continue therapy.

Had a second synovectomy anterior and lateral without difficulty. Range
of motion still has extension Jag,
Examination- No effusion. Sensitivity 0-130 with no restrictions. At this

* point ke hopefully continues ta not have any problems.

Seen by Dr. Tingy, Patient has complicated course of knee surgery. His
current issues are primarily instability and pain. ACL reconstruction may
be considered to treat the instability, treatment of the chondral injuries as
well as femoral chondral defects may be appropriate,

Pollow-up with Dr. Miao. He is functioniug and doing better. At this
time chondroplasty issucs would probably get worse.

Follow-up with Dr, Tingy. Disoussed the issue of reconstruction with
allograft with or without microfracture of the patella and possibly medial

femoral condyle. The patient would like to schedule for this, REOE Ty

DEC 2 9 2009
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{CONT.) PAGE 3
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01/09/09;:  Follow-up, Seen status post ACL reconstruction, microfracture. He
reports that with physical therapy his ptimary complaints are the
suprapatellar region with contracture of the quadriceps. |

01/22/09; Follow-up with Dr. Tingy. Examination- Large effusion of the joint knee,
wounds are healed, negative antorior Drawer's sign, Lachman test, range
of motion is 0-110 degrees.

03/06/08: Follow-up, status post ACL. He is unable to climb stairs, Welada
conversation regarding his complex bistory and the prognosis. He may
have some osteonccrosis,. MRI would be appropriate,

03/13/09: Underwent MRI which shows intast ACL, free truncation edges of the
medial meniscus, marked chondromalacia. .

03/26/09:  Follow-up with Dr. Tingy. Atthis time follow-up MRIis completed. No Y
evidenoe of ostconecrosis of the patella. 3

04/20/09:  Follow-up. Bxamination- 0-120 degrees. He has mild effusion.

05/22/09:  Follow-up. Right ACL microfractures. Continued complaints. 0-125
degress, No cffusion.

06/19/09:  Continued complaints. Multiple procedures. He was doing much better. ¢
There is not significant effusion. 0-125 degrees. Tinel’s i positive {u the -
knee.

9/21/09: Follow-up for his knee. Notes some ocoasional weakness, Significant
atrophy of his quadriceps.

This is the extent of the medical records which have been provided.

0 e e s APt S b iy ¢ d— & - w522 on

PAST SURGERIES/MEDICAL HISTORY:

As indicated.

CURRENT MEDICATIONS:

None.

PHYSICAL EXAMINATION:

This is a.-ycar-old LVMPD police officer who has continued compliints of the right

knee with inability to jump, walk, go up and down stairs and fast twisting, jogging and
kneeling all bother this gentleman. He has significant pain in the right knee,

v o6 @ 4 s sty b b vt oot 4 ot Sy Aae % b L6 n e 0 SIS 4O s v Y Aae @t @ W Sl WA e Ss i e mTmrmst e e f P Be mee swee

Height: 6°6". Welght: 250 1b. Right hand dominant male.

Examination shows normal portals of entry with four portals and & 6 crh well healed
widline incision. e measures 46.5 cm for his Jeft quadriceps and 43 em for his right.
He measurcs 41 cm bilaterally for his calves, His range of motion of his right knee is +5-
118. Left kneo is 0-135. Heis +4/5 for his quadriceps and has decreasb in sensory in the
lateral aspect of his leg. Anterior and posterior Drawer signs with a trace of an anterior |
Drawer sigb as well as a trace of a pivot shift. McIntosh and McMurray were found to be
negative. His neurovascular response of the lower extremities was found to be within

normal limits. R
. o
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(CONT.) PAGE 4

SUMMARY OF IMPAIRMENT:

‘This gentleman underwent a partial medial and lateral meniscectomy which is equivalent
10 a 4% whole person impairraent according to Table 17-33, He also has 3.5 mm of ;
atrophy, which is considered severe atrophy according to Table 17-6, page 530, which is
equivalent to 5% whole person impaimment. He has an ACL repair which he has a
considered a mild Jaxity for a 3% whole person impainment aocording to Table 17-33 and
he has range of motion from +5 degrees to 118 degrecs which is equivalent to 4%
according to Table 17-10. This gentleman has a flexion contracture of 5 degrees.

LN T

i
The DRE’s oan be combined together, but they cannot be combined with atrophy and ]
they canoot bs combined with the range of motion. The range of motion cannot be !
combined with the atrophy. Therefore the only two that can be combined is the partial
roedial and Jateral roeniscectomy for a 4% and the ACL repair for 3%, which is
equivalent to 7% whole person impairment. The atrophy for 5% as weli as the range of
motion for 4% cannot be combined, elthough this is a higher impairment if these were
able to be combined.

T TR L

The patient should be awarded 7% whole person impairment and I ask that this claim be
closed and adjudicated. i

Today’s impaitroent rating was performed in accordance with the AMA Guides of
Bvaluation of Permanent Impairments, Fifth Edition, Third Printing. All measurements
wero taken today were taken with a direct gonjometer as indicated in the Fifth Edition,
Third Printing.

s am w ta i oeaanmar = ot rohve ——_y

Xf you have any further questions or concerns, plcase feel free to contact my office.

Sincerely, :

é%éﬂ'y, Doga, F-AoCth, C.I.CoE-

Board Certified Chiropractic Orthopedist

Vheen 8

Dictated but not edired

Certified Medical Irapairment Rater L TTE T o
Certified Independent Chiropractic Bvaluator 9 9 7009 g
American Boatd of Independent Medical Examiners DEC 29 L
RP: deg e : |
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*TR’I STAR

RiBK MANAGEMENT

Oclober 27, 2009
Senl Via Fax: (702) 386-1219

"DESERT ORTHOPAEDIC CENTER
2800 E. Desert Inn Rd #100

Las Vegas, NV 89121

Atin: Dr Craig Tingey

Re: Employee: .
Employer: Lus Vegas Meiro Pollce Deparlment
Clalm #: 08208074

Date of tnjury:  01/06/2008

Dear Dr Tingey,

We are requesting informatlon regarding the curren! medical stalus of the above referenced
injured worker. Please address the following:

1, Isthe patient slable and has hefshe reached maximum medical improvement?
YES NO

2. If not, what is the enticipated time {rame for maximum tmedical improvement?

3. Has this pafient been released 1o fufl duty? K YES .. NO

4. 1 not, what are the current work reslrictions?

5. Are these reslrictions permanent? YES NO

6. Does he/she have a permanent residual impairment as & result of this industrial injury?
_X_YES NO

-a#gw'—rfh/) o/25/0

Dr's Signalure~ ¥V 0 / Ddte

Sincerely,

Dusty Marshall/ tn : .
SENIOR CLAIMS EXAMINER L

cc.  LVMPD
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ADVANCED CHIROPRACTIC ORTHOPEDICS

G837 W, Charleston Bivd. Las Vegas, Nevada §9117
Telephaoe (702) 240-0520 Fax (702) 240-2072

Rod Perry, D.C. FACO, CLCE
Buourd Certificd Chirppractic Qriligpedist

Novarnibe 8. 2012

CCMSI
P.(. Box 35350
Tas Vepas, NV R123.3350

NG EVALUATION

CLAEMANT CLAIM i1 12D2C229979
DOl 06:2242 EMPLOYER: LV.ALRL.
BODRY PART 1O BE EVAELUATED, Cevien spine. :uibar spine, vight koes

INTRODUCTION:

The abave mentionsd el evtered the oftice taday Tor the purpuse of obtaining
unpaisment rating of his cerviead spine, lumbar spine and vight knee He was identified
tnday by a Nevads diiver”s laense and a copy is malidtained for Ow chit. Of note, 1 am
Tamitiar with this gepdeman. 1 tave done a prior PPD of tise right knee on hun on
112409 1 wav awarded 7% wholt porson impainnent secondary 1o hig injury dawe of
01706708, Apportionaent will be an issue 1 this case foy his right snew.

HISTORY OF INJURY:

On 06:22/12 the claiman staes that he was a passenger in the front seat of a miniven aud
wyj unbelied. They were norbbound o Chateston at Bullalo when they weve steuck
{rom the sear. He slated that bisright foot was on the door and it appzared that hie et his
right lower extremity as well as left shonlder inle the door, He states that he did have
lass of conscinusness, He does have g prior ldstery of a iumbar microdisceciomy at the
LA-L3 level in 2007 He complains of significant cervical pain thal radiates up the right
porion of lus neel inte his head, cavsing suboueinital beadaches, He complains of Yowe
back pain that xadiawwes fota ke right Jower gluteal region as woll 2 the tateval aspect of
his hip and the tateral aspect oF Ws lower log.

CHRONOLOGY OF TREATMENT:

06:22:12: UNIC. CT sean of vight knee ahtained, C'F scan of ¢hest abgined, CT
sean of banbusaeral spine uliamed. MRT of cervical spine shows a €4-C5
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dise protrusion. MR of the fuinbar spina shows 4 snxall paracenteal dise
protrusion indinting e wmderioy thecal sac cansing we sipniticant spinsl
sicnosis. Also o small amilag teay noted along the pasterior dise margin,
L4-LS conteal dise protrusion abutiang the theeal sac causes no signiticant
central nrowing. AP diamicter 12 mn.

ORI Adinized 10 BealthSouth Rehobilitation. Diagnosis: S wnderstate vear
¢nd tmotor vehicle aceident with loss of consiousness, bilatera’ upper
oxuenity werkoess, Jower exhomity paresthesias, spinal covd injury
withigit radiatogic aboormality. Rigiit lowse exteapity tawmatic
paralysis, :

0106112, Seen by De. tingey. Radiographs and MRI of the patisnt show the ACT
grall appears £ be imact a the subchowidval bone, Azsessment: vight knee
pain 870 mote: vehiole acordant with a history of ACL veonstruction.
ivlicrofraciire. Fallow up in onc monih,

VIR R P8 Seen by Dr. Gy Flangas (or neuresuggical evalnation. Lvawation: gad
rormal. Range of mation fomd (o be diminizhed in his neck as well as his
lower back. DTR« 172 for biceps hilaterally, 2:2 {on knees, 1 left ankle
Jorka truee ag the gaht, Sensory diminished $1 with some 1§
wvolvement 26 veom ohd piale invohved in a motor vehicle accidesit has
evidence ofa contrel cord syndrom:, which appears 10 be sesolved.
Curreatly he iz expeviencing siens and symploms consistem with b
radizulopathy. parcsthesia iovolving thevight 81 aad 1.5 diabution Plan
to retnn so haht duy

08728 2 Seen by Dy Flangas for ollow up. (e sevuns wodey complamg of vight
varaspinal corvicalgia as well as neadaches. He usaatly uses Tylenod He
says stretcliug s helping bim. He sl has o decreasy in range of wetion.
Neuralugically, biceps one, wiceps 2, tefi Knee une. Jeft anlile onc. tracy
for right 2nkie

(19:05:3 2 Taken 1o surgery by D Tingey where he wwlerent vight buce
wrtiwruscopic chondioplasts . medial fentogal condyle with two
companmant synovectomy.

0MELN2: Righi lower extramity Doppler.

Q00212 Physical therapy.

1892 Seen by D, Tingev. Range of motion of rignt knee 0-135 degrees. Well
heated. No eftesion S/ chondioplasty s well as synoveviomy.,

This i the extent of the medival jecords swhieh have bean pravided
VAST SURGERIES/MEDICAL TRSTORY:
As indicated

CURRENT MEDICATIONS:

Singulaie, Zytec

ALLERGIRS:

DIR26
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FHYSICAL EXAMINATION:

This is u.»ye.'n‘wold wale whoe i an LV NPD. officer
Height: 67467, Weight: 270 1h, Right hand dominant made.

Inspection of the ezrvieal spine shows no gross abnormshitics, e measures 34 em for hus
hiceps and 33 o Jor biy forerrms. IYTRs are found o be 1+ Foribe upper exiretities o
inchude (e biceps, ticeps and beachiovadialis. Muscle westing for the upper extiemities i
fouid 1o bz «3/3, including the iniesic vauscles of daz hand. 09 sensory compaonent
(here is same decrease in seusery tn the right uppr exiramity, which is noadermatomal in
nate,

Range of motion of he cervica! spine using Inal inclinomeater mathed was obtained.
Flexion is 6030, 60730, SRG, 50 degrees of Nexice. Txcension is 40710, 40010, 42/10,
30 degrevs of extension. Lefs Iateral flexion is 304), 300, 327 depeees. Right lateral is
4070, 4670, 380 degrees. Lell rouation is 70°0, 76:0. 780 Jegrees. Right rotation is 3(:0,
30°0, G550 deprees. Palpable spasm is noted in the carvical spivie, predomhiantly on the
right side. Aial compiession increases pain i the interssapalar region a3 well as the
subdeciphial wegion en the rigly side of the cervical spine. No upper extremity abnormel
new olagical signs ave prezeut. Hoffmzons s foud 1o e asgative.

On gvalaabon of the lambar spine o well healed midiing incisics 1§ noted. e measareg
47 e fon Ias guadriceps and ALY om for his calves. DTR are found se be 2403 For pawlla
tendar and 1444 for the Achal.es toudon bilawealiy, He has a decrease in seisory alony
the L381 diswibution of the vight Tower extiemity.

Dual inclinometer measurements of sange of motian of the lumbay sping wete dluzinad
Flexivn i 30410, 3710, 48710, 40 degroes of Mesion  Extension is 1540, 1), 1820,
extansion 15 degrees. Right Lareral Nexion is 130, 1340, 184 degreds. Lelt lateral
flexion is 3620, 300, 30i) degrees, Palpable spasm is woted in the fuiabur spine.
predominamly warse an the right side. He has pain ovar the gluseal region on palpation.
SLR 5 fouad to be positive at 42 degrees on the right. Musele testing Tor the lower
extecminies is found o be =S84 Neurovascular response for e lower exteeisitios is
found o be withsn noomal Yimits.

laspection of the right knee shows sorsal pontals of eotry. Rasge of motion {s 0-120, 4
120, 0-122 degrees. Anterior snd posterar Drawer sigas are negative, MeMus sy s
Mazhiosli tests ere Lownd o Le negative,

Left knee (uninjured Lose) cangie of mation: 0-130, 0-130, 04130 degrees. Orthopedic
evaluatien is found o be withee nonwal limits,
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SUMMARY OF IMPAIRVENT:

Vhiz gentdeman bad a mien Jumhar surgical intzrventon, which jreluded a
microthscectomy. The apportivument of a microdizceeromy would fal) under a DRE
Lumbosaceal Cacgory 11 Tor 10% whole person bopairment. As for today's evaluation
he must be raced asing the range of moton wmadei  He haz recurvent disc herpjation with
radiculopathy docwnanied by Dy, Flangas  Hle alsa has sensory component Joss
cansistent with radiculopathy st i 13-51 Jovel, When we refer to the rangs of movon
micthod he would fall under Table 15 7 11D, sirgically treaad disg withowt vestdual sigy
and symptoms foy §% whole person inguirnent. Hisiange of motion less in the hanba
spine is equivalent to 844 whale persor impainvent: He has Joss of sensory componsm
with laes of supretficial toeile sensation iu tha 1 5 and ST distvibution On Table 15-18
the I3 nerve ront seasory contponeat is warth 5% maximwum sensory, as weil as the S,
which e 3% maximum sensory. These ars pudlplied by 0.26, which {s cquivalent 1o
1.3% for loweer eatennty imzanment 1.3 is muhiplied by 0.04 20 come wp with a whole
persen impairment This is cquivalent 10 0.52, which 1o suunded up to 125 whale pevson
impairmeni fer she L5 perve root as well as the §) naive roor - We would cobine §%%
for the specfiv spinie disorder with 834 for [ogs of range of inotion, whicl is 15%6 whole
paosen impairment. 15% would be combined with 154 whnle person inpairmént for the
vight L3 nerve root sensary component, which {5 cqaivalent to 0% whoiz person
impaincent We would combiue 1624 with the vighi &1 senswy linpairment, which i
1, for acitul of 1 ™% whole pason fimpairmeont

V7% whole person imparmant i cow apportianed by 1 DRLE Catgory for the prior
swgiew paervenuan of 10% whol2 pavson impadiment, which 18 equivalem (o 79 wWhole
persun impaimest Jor the Jumbar Spine. This is cemdined A 8% whole persen
wuparriz, as ha fits inwe a DRE Ceorvical Categors s significont 1058 of range of
motion that is nonvniform in natnie g5 well a5 muscalar spasm Te has no signs of
vediculopativy. 7% for the Jumibar spive would be combitied with §9% for (2 cerviga!
spine for atotal of 12% whole porson jinpainment,

Tre right knee has full rangs olmotion There is nn rtalite npairment on this ané this
15 & 0% award,

The patew shiould be awardzt 12%) whole prison impainvent and his claim shon'd be
closed and adjudizated

Tuday's impairment rating was performad i secordance with the AMA Guides of
Evaluation of Permanent Iimpaitments, FIAh kdition, Thid Printing. All measwemonts
taken today wers t2ken with o long am goniomerer for (ae right fower extremity and 4
dual inclinemeter foe the corvicat and fumbar spine as indicsted in the Filth Edition,
Third Printing.
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Stincerely.

Rod Peny, DC.FACO, CLOE.

Bowd Cewtitied Clnopractic Onhopedist

Ucllow American Board of Chivopractic Quthapadist
Quabilicd hagatment Rater Siate of Nevada
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DESERT ORTHOPAEDIC CENTER

Patient Namc : .
Mecuiical Record Number : 1500322
Date of Birth :

NOS: Qctober 18, 2012

HISTORY OF PRESENT ILLNESS: is seen for followup on his right knee, status
posl arthroscopic chondioplasty and synaveciomy. He reporis his pain is well controlled
except for intermiitent oscasional pain when te fully extends his knee. He has been
rehabbing his knes on his own He slales he is ready to refurn to fuli duty.

PHYSICAL EXAMINATION: Range of motion of the knee is 135-0 degrees. His
incisions are wek healad. There is no elfusion

ASSESSMENT: Right knee status post chondroplasty and synovactomy.

PLAN: The patient may reiurn to full dity and may be considered maximally medically
improved al this lime. He may have a ralabie irpairmant  Ha wilt follow up as needed.

Craig T. Tingey, M D. o m2/nbu
{Dictated. but not edited)

DD: 101872012
DT: 10/19/2012

Pebed RERER
ce Christina Cabrera )
e G B
Fax: 477-7018 W
*:. ot ;rv.%i.;i
AL APPOINTMERTS L7321 1313083
NORIUNEST OFFICE 2AIK OFFCE HORIZON RINGE QFFIGE
D432 V7. CENTENRIAL FIRWY . 2300 € OESERT AN PRI , SUTE 169 2230 W. HORIZONK R-DGE PAWY. SLYTE (100
LAS VESLS, NV 80143 LAS VEGAS.HY 69121 RENIERSON, NY Y082
\T07) 848 3446 $A4 {702} BEGSu8L 7024 11616 FAN (2028 7303254

1162) 233-9592 FAX {327) 231 9383
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INSURER'S SUBSEQUENT INJURY CHECKLIST

Notice to Insurer: This form must be completed and provided with all supporting decumentation for claims
submitted for reimbursement from the Subsequent Injury Account.

PART ONE

INJURED EMPLOYEE DATE OF INJURY 612212
CLAIM NUMBER  12D34C229979 INSURER LVMPD
THIRD-PARTY ADMINISTRATOR _ LVMPD EMPLOYER _ LVMPD
SUBMITTED BY Mmsq. with LBBS ASSOCIATION ADMINISTRATOR
INITIAL REQUEST Yes SUPPLEMENTAL REQUEST

Please check and complete applicable blanks. Al supporting documentation must be submitted in
chronolagical order, oldest information on top. This information must be bound in a file folder and sectioned

according to this form,

Check one:  Private Insurer  {_]  Self-insured Ewmployer Self-insured Association [ ]

PART TWO DIR USE ONLY
VERIFICATION

X Letter of application 12 the Subsequent Injury Account specifying the statute pertinent

re—

to this applitation.

PART THREE NRS 616B.557, 616B.578
' OR 616B8.587

X_. Medical documentation specifically showing that compensation for disability is
substantially greater duc to the combined effects of the precxisting impairment than I
that which would have resulied from the subscquent injury alone.

Doctor(s) providing medical documentation.  Rod Perry, DC

X Medical docunicntation of the preexisting permancnt physical impairment of 6% or

greater, including prior PPD cvaluation, if available.

Percentage 7% ___ Body Part Right Knee

Percentage ) Body Part
Percentage _ Body Part

..&.. Verification of the employer’s knowledge of impairment at the time of hirc or retention
in employmeat after obtaining knowledge of impairment.

Date of hire 7118106
Date of employer's knowledge of impairment 111710
Date of retention in employment 1/11/10

.Ma_ Notification of a possible claim against the Subsequent Injury Account, submitted
within 100 weeks of the date of injury.

i 2 " g L and at 1 ‘ % apti ¥
Time log weeks. Ri: f"‘; g;w ‘V g:: ;*} gtime weeks. §

APE ) 0 2013

F
W \J D-37(1) rev 1270
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State of Nevada
DEPARTMENT OF BUSINESS AND INDUSTRY
Division of Industrial Relations
Workers’ Compensation Section

Explanation of Disallowance
Subsequent Injury Account
April 18, 2018
Claim Number: 12D34C229979
Date of Injury: 06-22-12
Insurer: Las Vegas Mectropolitan Police Department
Employer: Las Vegas Metropolitan Police Department
Third-Party Administrator: CCMSI
Submitted by: Kim Price with Lewis Brisbois Bisgaard & Smith LLP
Total Reimbursement Requested:  $27,960.61
Amount Type of Payment or Amount
Item # Reguested Check Number Date of Service Provider Disallowed Explanstion of Disallowance**
1 $236.27 120207401 06-22-12 Desert Radiologists $236.27 No bill, EOB or report
2 $282.15 120207401 06-23-12 Desert Radiologists $282.15 No bill, EOB or report
3 $4,287.16 767 06-23 10 07-30-12 T $4,287.16 Off work status not related o the right knee
4 $63,057.91 120209957 12-07-12 PPD $63,057.91 Impairment not refated to the right knee
5 $£932.58 120207648 06-28 to 07-02-12 Viren Patel BO $932.58 No bill, EOB or report
6 $226.03 120207839 06-22-12 Desert Radiologists $226.03 No bill, EOB or report
7 $685.00 120207839 06-22-12 Desert Radiologists $685.00 No bill, EOB or report
= 8 $575.00 120207869 06-23-12 Desert Radiologists $575.00 No biil, EOB or report
:]2 9 $186.62 120208265 06-22-12 Desert Radiologists $186.62 No bill, EOB or report
3
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Claim Number: 12D34C229979

Date of Injury: 06-22-12

Insurer: Las Vegas Metropolitan Police Department

Employer: Las Vegas Metropolitan Police Department

Third-Party Administrator: CCMS!

Subsmitied By: Kim Price with Lewis Brishois Bisgaard & Smith LLP

Amount Type of Payment or Amount
item # Reguested Check Namber Date of Service Provider Disallowed Explanation of Disallowsnce**

16 $149.73 120208271 07-23-12 SPORTS LLC $i49.73 No bilt, EOB or report
il $149.73 120208271 07-20-12 SPORTS LLC $149.73 No biil, EOB or report
12 $250.57 120208273 07-31-12 Las Vegas Neurosurgery $250.57 No bill, EOB or report
3 $i20.81 120208673 08-28-12 Las Vegas Newrosurgery $120.81 No bill, EOB or report
14 $93.16 120208680 08-03-12 Smart Comp $93.16 No bill, EOB or report
15 $106.892 120208680 08-09-12 Smart Comp $106.32 No bili, EOB or report
16 $106.82 120208680 08-16-12 Smart Comp $106.82 No bilt, EOB or report
17 $145.35 120208778 08-28-12 Desert Radiologists $145.35 No bill, EOB or report
18 £155.60 120209076 08-28-12 Desert Radiologists $159.60 No bill, EOB or report
1% $1IL1S 120209119 08-17-12 SPORTSLLC $111.15 No bill, EOB or report
20 $133.00 120209119 08-24-12 SPORTSLLC $133.00 No bill, EOB or report
2t $143.18 120209119 08-20-12 SPORTS LLC $143.18 No bill, EOB or report
22 $11L.15 120208119 08-31-12 SPORTS LLC $11L.15 No bifl, EOB or repont
23 $3,473.00 120269367 06-22 & 06-23-12 UMC $3,473.00 No bill, EOB or report
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Claim Number: 12D34C229979
Date of Injury: 06-22-12
Insurer: Las Vegas Metropolitan Police Department
Employer: Las Vegas Metropolitan Police Department
Third-Party Administrator: CCMSI
Submitted By: Kim Price with Lewis Brisbois Bisgaard & Smith LLP
Amount Type of Payment or Amount )
Ytem # Requested Check Number Date of Service Provider Disallowed Explanation of Disallowance**
24 $896.19 120210775 06-28 to 07-02-12 Farzan Farhangejad MD $890.19 No bill, EOB or report
25 $143.18 120211484 08-30-12 SPORTS LLC $143.18 No biil, EOB or report
26 $143.18 120211484 09-24-12 SPORTS LLC $143.18 No bill, EOB or report
27 $1,858.08 120211559 06-22 & 06-23-12 UuMC $1,858.08 No biil, EOB or report
28 $3,488.23 120207647 06-22 & 06-23-12 UMC $3,488.23 Treatment not related to right knee per diagnosis codes
29 $6.875.45 120207615 06-23-12 UuMC $6,875.45 Treamment not related to right knee per diagnosis codes
30 $37.44 120207646 06-24-12 Unsom-Dr. Browder $37.44 No reports for hospital visit
31 $29.95 120207797 06-25-12 Unsom-Dr. Casey $29.95 No reports for hospital visit
32 $29.95 120207646 06-26-12 Unsom-Dr. Casey $29.95 No reports for hospital visit
33 $7.237.32 120207386 06-27-12 Rehab Hospital of Las Vegas $7,237.32 Treatment not related to right knee per diagnosis codes
34 34486 120208272 06-27-12 Unsom-Dr. Casey $44.86 No report and treatment not refated to right knee per
: diagnosis codes
3s $195.00 120207792 07-09-12 SPORTSLLC $195.00 Treatment not related to right knee
36 $140.58 120208271 07-13-12 SPORTSLLC $149.58 No report and treatment not related to right knee per
diagnosis codes
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Claim Number: 12D34C229979
Date of Injury: 06-22-12
Insurer: i.as Vegas Metropolitan Police Department
Employer: Las Vegas Metropolitan Police Department
Third-Party Administrator: CCMSI
Submitied By: Kim Price with Lewis Brisbois Bisgaard & Smith LLP
Amount Type of Paymest or Amount
Item # Requested Check Number Date of Service Provider Disallowed Explanation of Bisallowance**
37 $149.58 120207799 07-16-12 SPORTSLLC $149.58 No report and treatment not related to right knee per
diagnosis codes
38 $119.00 120208265 07-27-12 SPORTSLLC $115.00 No report and treatment not refated to right knee per
diagnosis codes
39 $119.00 120208265 07-30-12 SPORTSLLC $119.00 No report and treatment not related to right knee per
diagnosis codes
40 $127.17 120211948 10-02-12 Las Vegas Neurosurgery $127.17 No EOB and treatment not related to right knee
41 $693.90 120209891 13-08-12 Advanced Chiro Orthopedics- $231.54 Additional body parts not related to right knee
Dr. Perry
Total of
Disallowance: $97,591.49

*+When re-submitting disaliowed amounts for consideration of reimbursement, please re-send 2ll documents including bilt, report and EOB repardless of what information has been requested.
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BRIAN SANDOVAL STATE OF NEVADA CJ MANTHE

Governor Director
WCS Contact "
Information JOSES:SJRD
Main: 702-486.6080 Administrator

Fax: 702-980-0384
htp:ivics.nv.gov

CHARLES J. VERRE

Clidef Administrative
DEPARTMENT OF BUSINESS AND INDUSTRY Offtcer
DIVISION OF INDUSTRIAL RELATIONS
WORKERS' COMPENSATION SECTION
1301 N, Green Valley Parkway, Suite 200
Henderson, Nevada 89074
MEMORANDUM
TO: The Board for Administration of Subsequent Injury Account for Self-Insured
Employers
FROM: Charles J. Verre, Chief Administrative Officer, Workers’ Compensation Section

SUBJECT: Administrator's Recommendation on Request for Reimbursement from the
Subsequent Injury Account Pursuant to NRS 616B.557

Claim No: 12D34C229979
Date of Injury: 06-22-12
Insurer: Las Vegas Metropolitan Police Department
Employer: Las Vegas Metropolitan Police Department
Third-Party Administrator: CCMSI8
Submitted By: Kim Price with Lewis Brisbois Bisgaard & Smith
LLP
DATE: April 25,2018 AMENDED

ADMINISTRATOR'S RECOMMENDATION:

It is the Administrator's recommendation to accept this request pursuant to NRS 616B.557 for
the right KNEE only. The cervical and lumbar spine do not qualify for consideration and were
not requested by the insurer.

AMOUNT OF REIMBURSEMENT:

The total amount requested for reimbursement is $14,008.47. This amount was under by
$13,952.14 in medical expenses. There were amounts listed on the Paid Transaction sheets that
were not included on the calculator tapes and some amounts that were, however, the amounts
that were not requested were not crossed out so all amounts had to be considered. The amount
that should have been requested for reimbursement is $27,960.61. This claim had subrogation
recovery that was included in the request. The amount of verified costs is $<69,630.88>. Since
there was subrogation recovery the amount to be considered is less than the actual amount spent
on the claim. Disallowances under this claim are considered against all expenses prior to the
reduction of the subrogation recovery, therefore, allowing no reimbursement at this time. An
explanation of the disallowance is attached to this letter.
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ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 25, 2018 Recommendation Memorandum

BA UND:

This request was received from Kim Price with Lewis Brisbois Bisgaard & Smith LLP on April
10, 2018,

PRIOR HISTORY:

This employee was hired by the Las Vegas Metropolitan Police Department (LVMPD) on July
18, 2006.

On September 29, 2006, while he was in the academy, this gentleman injured his right knee. The
C-3 Form listed a right knee strain. The C-4 Form, dated September 29, 2006, listed sprain/strain
of the right knee (pp.1-2).

The insurer submitted several documents to be considered for the requirement of employer
knowledge of the pre-existing permanent physical impairment and they are as follows;

¢ Occupational Injury/Iliness/Exposure Report from the LVMPD dated October 3, 2006
and signed by a supervisor. This report listed the right knee as the injured body part and
was received by the employer on October 3, 2006 (pp.3);

* A LVMPD Officer’s Report, dated September 29, 2006, that described the nature of the
injury to the right knee. This form was received by the employer on October 3, 2006
(pp.9); and

¢ A LVMPD Medical Evaluation Form, dated October 3, 2006 and received by the
employer on October 3, 2006 that noted a meniscal tear to the right knee (pp.5).

This is the extent of the employer’s documents concerning this date of injury. The injured
employee sought treatment at UMC and was diagnosed with sprain/strain of the right knee and x-
rays were normal. He was taken off work through October 3, 2006 and then released to modified

duty (pp.6-7).

The patient saw Dr, Higgins on October 3, 2006, His impression was a bucket handle tear,
medial semilunar cartilage and he requested surgery. The patient had partial debridement of the
anterior cruciate ligament (ACL) with partial synovectomy and medial meniscorrhesis on
October 4, 2006 (pp.8-9).

In follow up reports, Dr. Higgins released the patient to full duty on October 23, 2006 and noted
he was still working through the academy and an ACL repair after he was finished would be
considered. The patient attended physical therapy and was given a knee brace. As of February
13, 2007, the patient had an ACL deficient knee. He was working in the field and could continue
as long as he protected the knee. He was released from care (pp.10-11). This is the extent of the

81-136
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ClaimNo:  12D34C229979

Insurer; Las Vegas Metropolitan Police Department
April 25, 2018 Recommendation Memorandum

medical records for this date of injury. It should be noted the injured employee was not rated.

On January 6, 2008, during a foot pursuit, this employee fell into a hole and twisted his right
knee. The C-3 Form indicated right knee strain and the January 7, 2008 C-4 Form also noted
right knee strain. The C-4 Form was received by the employer on January 14, 2008 (pp.12-13).

The insurer submitted several documents to be considered for the requirement of employer
knowledge of the pre-existing permanent physical impairment and they are as follows:

¢ A LVMPD Occupational Injury/lllness/Exposure Report, dated January 6, 2008 and
signed by a supervisor. The form noted right knee pain with meniscus tear in Oct 2006
and surgery. This form was received by the employer on January 7, 2008 (pp.14);

¢ A February 25, 2008 Application for Leave for the right knee and off work status from
February 2, 2008 through February 25, 2008. This was sent to the payroll department
from a senior LEST with the employer, The form was also copied to the Risk
Management Section for the employee’s file (pp.15). Please note this form coincides
with a surgical procedure;

e A June 30, 2008 Application for Leave for the right knee and off work status from June
16, 2008 through June 25, 2008. This form was sent to the payroll department from a
senior LEST with the employer and also copied to the employee’s file. This time frame
also coincides with a surgery date (pp.16);

* A November 24, 2008 PPD evaluation penned by Dr, Perry. The report does not show
that it was received by the employer (pp.18-21); and

e AlJanuary 11, 2010 PPD offer letter for 7% WPI for the 2008 right knee injury. This
letter was copied to the employer however, there is no indication it was received by the

employer (pp.17).

History for this injury was taken from the November 24, 2009 PPD evaluation penned by Dr.
Perry. The injured employee had three additional surgeries under this claim and treated with
Drs. Patti, Miao and Tingey. The last surgery was done in December 2008 with follow up under
Dr. Tingey. Reporting under the PPD only goes through September 21, 2009 and the patient
continued to follow up. He had been released to full duty and as of October 27, 2009, the patient
had reached MMI and was stable and ratable (pp.22).

Dr. Perry evaluated this injured employee for permanent impairment and found 7% WPI and did
not apportion for the prior injury or surgery. Please note that the rater was not furnished with
any medical reporting prior to the 2008 date of injury and the patient denied any previous
injuries to the right knee.
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Claim No:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 25, 2018 Recommendation Memorandum

PRESENT CLAIM:

This gentleman continued to work for the LVMPD and, on June 22, 2012, he was involved in a
motor vehicle accident and injured his cervical and lumbar spine and right knee. The C-4 Form
noted central cord syndrome (pp.23-24).

Medical reporting was taken from the November 8, 2012 PPD evaluation penned by Dr. Perry.
The patient was taken to the hospital via ambulance, treated and released to follow up with Dr.
Tingey for his knee and Dr. Flangas for the spine. MRI of the knee was done and the impression
was sprain/strain with a history of ACL reconstruction and microfracture.

On September 5, 2012, the patient was taken to surgery for the right knee and underwent
arthroscopic chondroplasty, medial femoral condyle with compartment synovectomy. He
attended physical therapy and as of October 18, 2012, Dr. Tingey released him to full duty and
he had reached MMI and was stable and ratable (pp.).

The injured employee was rated for the cervical and lumbar spine as well as the right knee, He
was found to have 12% WPI, combined, for the cervical and lumbar spine and no additional
impairment for the right knee (pp.25-29).

The claim was successfully subrogated and the insurer received reimbursement in the amount of
$83,325.00 to be applied to the claim.

FINDINGS:

. NRS B.557 (1) states that if an e l ee of a self-insured em lo et has ermanent

§gb§eguent injury than that whlch would have regglted from thg subgeguent m]ggx alone,;h
compensation due must be charged to the Subsequent Injury Account for Self-Insured Employers

in accordance with r i 0

Medical reporting supports a substantial increase in the costs of this claim for the right knee due
to testing, evaluations and additional surgery.

Therefore, NRS 616B.557 (1) has been satisfied.
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ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 25, 2018 Recommendation Memorandum

B. N 557 (3) states that as used in this section, “permanent physical impairment” means

any germanent condition, whether congenital or caused by injury or disease, of such seriousness
as to constitute a hindrance or obstacle to obtaining gmgloxmenl or to obtaining reemployment if

the employee is unemploye urposes of this secti ondition is not a “perman

physical impairment” unless lt would support a rating of permanent impairment of 6 percent or

more of the w man if evaluated ac ing to the American Medical Association’s Guides to

the Evaluation of Permanent Impairment as adopted and supplemented by the Division pursuant
to NRS 616C.110.

This gentleman was rated at 7% WPI under his 2008 claim for the right knee.

Therefo RS 616B.557(3) ha n satisfied.
C. NRS 616B.557 (4) states that to qualify under this section for reimbursement from the

Subsequent Inj count for Self- overs, the self-insure | ust establish
by written records that the self-insured employer had knowledge of the “permanent physical
impairment” time the empl was hired or that the loyee was retained in

employment after the self-insured employer acquired such knowledge.

The file contained a LVMPD Medical Evaluation Form, dated October 3, 2006 and received by
the employer on October 3, 2006 that noted a meniscal tear to the right knee.

Under the 2008 date of injury the employer submitted a LVMPD Occupational
Injury/illness/Exposure Report, dated January 6, 2008 and signed by a supervisor. The form
noted right knee pain with meniscus tear in Oct 2006 and surgery. This form was received by
the employer on January 7, 2008.

There were also two applications for leave submitted by a senior LEST from the employer to the
payroll department for leave time for the February and June 2008 surgery dates.

Therefore, NRS 616B.557(4) has been satisfied.

D. NRS 616B.557 es a self-insured employer shall notify the Board sible claim
he Subseguent Injury Account fo -Insured Employers as s as practicable t

ain
later than 100 weeks after the injury or death.

Subsection five does not need to be satisfied in order for this claim to be considered for
reimbursement since the date of injury is after the October 1, 2007 change in the requirements of
the statute.

SI-136

oy uOAOOél”

00047




Page 6

ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 25, 2018 Recommendation Memorandum

WITNESSES:

List of witnesses who may be called to testify on behalf of the DIR and a brief summary of the
proposed testimony of each,

Jacque Everhart, Compliance/Audit Investigator, Workers® Compensation Section who may
testify as to the basis of the Administrator’s recommendation.

The Administrator reserves the right to call rebuttal and impeachment witnesses.

NOTIFICATION TO APPLICANT:

Applicants are advised that they should not take for granted a recommendation of the
Administrator to the Board, whether positive or adverse to the self-insured employer. The
Administrator's role is to make recommendations, only. The Board is the body which decides
the application on the merits. Its authority is plenary. Consequently, the applicant should be
fully advised that the Board is free to accept or reject in whole or in part, the recommendation of
the Administrator. In addition, the Board may agtee with the Administrator's recommendation to
accept or reject the claim, but make its decision based upon grounds totally different than the
basis for the Administrator's recommendation, provided the decision is supported by substantial
evidence in the record before the Board and the Board is correct in its disposition as a matter of
law. Applicants are advised, then, to appear and represent their position to the Board.

Applicants are also further advised to review the pertinent statutes and regulations found at NAC
616B.770 et. seq., and NRS 616B.545 et. seq., and any other statutes, regulations and case law
that might apply, to make their own assessment of what might be required of them.,

SUBROGATION RECOVERY NOTICE:

Please note that pursuant to NRS 616C.218, if an insurer receives reimbursement from the
Subsequent Injury Account, the Nevada Division of Industrial Relations (DIR) has a
statutory lien upon the total amount paid by the employer or upon the total proceeds of
any recovery from a third party. Additionally, NRS 616C.215(8) makes the injured
worker, claimant’s counsel and third-party insurer jointly and severally liable for any
amount to which the Subsequent Injury Account is entitled if the party has knowledge of
the lien and does not notify the Administrator, DIR, for the Subsequent Injury Account
within 15 days after the date of recovery by way of actual receipt of the proceeds of the
judgment or settlement.

Sl-136
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ClaimNo:  12D34C229979

Insurer: Las Vegas Metropolitan Police Department
April 25, 2018 Recommendation Memorandum

CERTIFICATE OF SERVICE

Kim Price

Lewis Brisbois Bisgaard & Smith LLP
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, Nevada 89102

Section, and on , 2011 served the attached Administrator’s Recommendation

I certify that I am an employee of the Division of Industrial Relations, Workers’ Compensation
Memorandum on the pErson(s) listed above:

By placing an original or true copy thereof in a sealed envelope, postage
prepaid, placed for collection and mailing in the United States Mail, at
Henderson, Nevada

By personal delivery

By Federal Express or other overnight delivery

By Certified Mail/Return Receipt Requested

Dated this_/~ day of x&; %M { ,zo_@
&‘ LA \)\QMWX -
ivision of Industrial Relations

Workers® Compensation Section

SI-136
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STATE OF NEVADA
Board for the Administration of the Subsequent Injury Account
For Self-Insured Employers

NOTICE OF MEETING

The Board for the Administration of the Subsequent Injury Account for Self-Insured Employers
will hold a public meeting on June 27, 2018 at 10:00 a.m., at 3360 West Sahara Avenue, Suite
250, Las Vegas, Nevada, 89102, in the Executive Video Conference Room. The public is
advised that some of the members of the Board may participate in the meeting via telephone.

AGENDA
Notice: (1) Items on the Agenda may be taken out of order; (2) The Board may combine

two or more Agenda items for consideration; and (3) The Board may remove an
item from the Agenda or delay discussion relating to an item on the Agenda at

any time.
1. Roll Call.
o 2, Public Comment-The opportunity for public comment is reserved for any matter

listed below on the Agenda as well as any matter within the jurisdiction of the
Board. No action on such an item may be taken by the Board unless and until the
matter has been noticed as an action item. Comment from the public is limited to
three minutes per person.

* 3 Approval of Posting of Agenda. For Possible Action

* 4, Approval of Agenda. For Possible Action

* 5. Approval of the Minutes for April 25, 2018. For Possible Action

* 6. Action on the recommendation of the Administrator of the Division of Industrial

Relations, for approval of the following request(s)_for reimbursement from the
Subsequent Injury Account for Self-Insured Employers in the amount verified by

the Administrator:

a. 12D34C229979 Las Vegas Metropolitan Police Department
For Possible Action

b. 13D34C985171 Las Vegas Metropolitan Police Department
For Possible Action

00050
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10.

11,

Action on the recommendation of the Administrator of the Division of Industrial
Relations, for approval of the following supplemental request(s)_for
reimbursement from the Subsequent Injury Account for Self-Insured Employers
in the amount verified by the Administrator:

a. 96853A375047 City of Reno
For Possible Action

b. 07D34B894234 Las Vegas Metropolitan Police Department
For Possible Action

C. 16C51G633168 City of North Las Vegas

For Possible Action

Update on draft regulations: Review of draft regulations returned from the LCB.
Consider whether to approve or return draft regulations to the LCB for further
review based upon Board action or sign off on them as is or with minor
corrections and proceed to the workshop phase of the regulation process.
Direction to Board legal counsel. For Possible Action

Additional [tems:

a. General matters of concern to Board members regarding matters not
appearing on the agenda.

b. Old and new business.

c. Schedule of next meeting: July 18, 2018, August 15, 2018, September 19,
2018, October 17, 2018, November 14, 2018, December 12, 2018 For
Possible Action

Public Comment-The opportunity for public comment is reserved for any matter
within the jurisdiction of the Board. No action on such an item may be taken by
the Board unless and until the matter has been noticed as an action item.
Comment from the public is limited to three minutes per person.

Adjournment. For Possible Action

00051
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Single-asterisked items are matters upon which the Board may take possible action.

Double-asterisked items are matters upon which the Board may take no action until the matter
itself has been specifically included on an agenda as an item upon which action may be taken.

Any person with a disability as defined by the Americans with Disabilities Act who requires
special assistance to participate in the meeting may contact, at least two days prior to the
meeting, Jacque Everhart at the Division of Industrial Relations, 1301 North Green Valley
Parkway, Suite 200, Henderson, Nevada, 89074, or by calling (702) 486-9089 to arrange for
reasonable accommodations.

This Notice has been posted at the following locations:

Division of Industrial Relations, 3360 W, Sahara Avenue, Suite 250, Las Vegas,
Nevada, 89102,

Division of Industrial Relations, 400 West King Street, Suite 400, Carson City,
Nevada, 89710.

Division of Industrial Relations, Occupational Safety and Health Enforcement
Section, 4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada, §9502.

Nevada Business Center, 3300 W. Sahara Avenue, Suite 425, Las Vegas, Nevada,
89102

This notice has also been posted at the following web site addresses:

State of Nevada, Department of Business and Industry, Industrial Relations (DIR)
website at hitp://dir.nv.gov/WCS/Hearings/

Nevada Public Notices at https://notice.nv.gov/.

According to the provision of NRS 241.020(5), a copy of supporting (not privileged and
confidential) material provided to the Board Members may be obtained upon request made to:
Charles R. Zeh, Esq., The Law Offices of Charles R. Zeh, Esq., 575 Forest Street, Suite 200,
Reno, Nevada, 89509, or by calling (775) 323-5700.

Copies of the supporting (not privileged and confidential) material may also be obtained upon
request at the offices of the Division of Industrial Relations, Workers’ Compensation Section

located at 1301 N, Green Valley Parkway, Suite 200, Henderson, Nevada, 89074 or by calling
(702) 486-9000. '

Dated this 6th day of June, 2018

By: sf CHARLES R. ZEH. ESQ.
Charles R. Zeh, Esq.

Counsel for the Board

~ROA0052
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STATE OF NEVADA
Board for the Administration of the Subsequent Injury Account
For Self-Insured Employers

NOTICE OF MEETING

The Board for the Administration of the Subsequent Injury Account for Self-Insured Employers
will hold a public meeting on June 27, 2018 at 10:00 a.m., at 3360 West Sahara Avenue, Suite
250, Las Vegas, Nevada, 89102, in the Executive Video Conference Room. The public is
advised that some of the members of the Board may participate in the meeting via telephone.

Notice:

ok

AMENDED AGENDA

(1) Items on the Agenda may be taken out of order; (2) The Board may combine
two or more Agenda items for consideration; and (3) The Board may remove an
item from the Agenda or delay discussion relating to an item on the Agenda at
any time.

Roll Call,

Public Comment-The opportunity for public comment is reserved for any matter
listed below on the Agenda as well as any matter within the jurisdiction of the
Board. No action on such an item may be taken by the Board unless and until the
matter has been noticed as an action item. Comment from the public is limited to
three minutes per person.

Approval of Posting of Agenda. For Possible Action

Approval of Agenda. For Possible Action

Approval of the Minutes for April 25, 2018. For Possible Action

Action on the recommendation of the Administrator of the Division of Industrial
Relations, for approval of the following request(s)_for reimbursement from the

Subsequent Injury Account for Self-Insured Employers in the amount verified by
the Administrator:

a. 12D34C229979 Las Vegas Metropolitan Police Department
For Possible Action ‘

b. 13D34C985171 Las Vegas Metropolitan Police Department
For Possible Action
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11.

12.

Action on the recommendation of the Administrator of the Division of Industrial
Relations, for approval of the following supplemental request(s)_for
reimbursement from the Subsequent Injury Account for Self-Insured Employers
in the amount verified by the Administrator:

a. 96853A375047 City of Reno
For Possible Action

b. 07D34B894234 Las Vegas Metropolitan Police Department
For Possible Action

c. 16C51G633168 City of North Las Vegas

For Possible Action

Update on draft regulations: Review of draft regulations returned from the LCB.
Consider whether to approve or return draft regulations to the LCB for further
review based upon Board action or sign off on them as is or with minor
corrections and proceed to the workshop phase of the regulation process.
Direction to Board legal counsel. For Possible Action

Consider and approve the Small Business Impact Statement required as a part
of the regulation amendment process. For Possible Action

Additional Items:

a, General matters of concern to Board members regarding matters not
appearing on the agenda.

b. Old and new business.

c. Schedule of next meeting: July 18, 2018 regulation workshop/meeting,
August 20, 2018 please note change in date for meeting and regulation
hearing, September 19, 2018, October 17, 2018, November 14, 2018,
December 12, 2018 For Possible Action

Public Comment-The opportunity for public comment is reserved for any matter
within the jurisdiction of the Board. No action on such an item may be taken by
the Board unless and until the matter has been noticed as an action item.
Comment from the public is limited to three minutes per person.

Adjournment. For Possible Action

: 00054




Single-asterisked items are matters upon which the Board may take possible action.

Double-asterisked items are matters upon which the Board may take no action until the matter
itself has been specifically included on an agenda as an item upon which action may be taken.

Any person with a disability as defined by the Americans with Disabilities Act who requires
special assistance to participate in the meeting may contact, at least two days prior to the
meeting, Jacque Everhart at the Division of Industrial Relations, 3360 West Sahara Avenue,
Suite 250, Las Vegas, Nevada, 89102, or by calling (702) 486-9089 to arrange for reasonable
accommodations,

This Notice has been posted at the following locations:

Division of Industrial Relations, 3360 W. Sahara Avenue, Suite 250, Las Vegas,
Nevada, 89102.

Division of Industrial Relations, 400 West King Street, Suite 400, Carson City,
Nevada, 89710.

Division of Industrial Relations, Occupational Safety and Health Enforcement
- Section, 4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada, 89502.

Nevada Business Center, 3300 W, Sahara Avenue, Suite 425, Las Vegas, Nevada,
89102

This notice has also been posted at the following web site addresses:

State of Nevada, Department of Business and Industry, Industrial Relations (DIR)
website at http://dir.nv.gov/WCS/Hearings/

Nevada Public Notices at https:/notice.nv.gov/.

According to the provision of NRS 241.020(5), a copy of supporting (not privileged and
confidential) material provided to the Board Members may be obtained upon request made to:
Charles R. Zeh, Esq., The Law Offices of Charles R. Zeh, Esq., 575 Forest Street, Suite 200,
Reno, Nevada, 89509, or by calling (775) 323-5700.

Copies of the supporting (not privileged and confidential) material may also be obtained upon
request at the offices of the Division of Industrial Relations, Workers’ Compensation Section
located at 1301 N. Green Valley Parkway, Suite 200, Henderson, Nevada, 89074 or by calling
(702) 486-9000.

Dated this 18th day of June, 2018

By: s!{ CHARLES R. ZEH. ESQ.
Charles R. Zeh, Esq.
Counsel for the Board
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

1, #V‘ ~ D fRce , affirm under the penalty of perjury that on the
"‘- L]
A day of ) trhse ,2018at &2 58 | o . m, [ personally received,
the Notice of Meeting for the meeting to be held on June 27, 2018 at 10:00 am, of the Board

for the Administration of the Subsequent Injury Account for Self-Insured Employers. [
further waive my right to hand delivery of said Agenda having received notice in time to
appear and make a presentation for Las Vegas Metropolitan Police Department,
13D34C985171 at said hearing.

Kim Price

Lewis Brisbois Bisgaard & Smith LLP

Kim.Price@lewisbrisbojs.com
e "
A4 /)

ﬁ'fW —" /‘W
/ Signature of Receiver
/4"5' Gy /ﬁf‘&r
Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Jacque Everhart via facsimile at (702) 990-0364 or by mail at the
following address:

Jacque Everhart

Workers' Compensation Section

1301 North Green Valley Parkway, Suite 200
Henderson, Nevada 89074

Should the Waiver not be received by Jacque Everhart for inclusion in the record by the time
of the scheduled hearing, the matter will not be heard and will be rescheduled for hearing ata
later date.
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CERTIFICATE OF PROVIDING E-MAIL OF SECOND AMENDED AGENDA TO
WEB ADMINISTRATOR FOR POSTING ON THE DIVISION OF INDUSTRIAL
REATIONS, WCS, NOTICE OF MEETING WEBSITE

1, Jacqug Everhart, affirm under the penalty of perjury that on the l 3 day of
s , 2018 at Wm;{)@pm, I verified the posting of the Amended
Agenda for the meeting to be held on June 27, 2018, The Agenda was posted to the Division

of Industrial Relations, at http://dir.nv.gov/WCS/Hearings/

Cé’@( u/&twjf_

Signhature
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CERTIFICATE OF PROVIDING E-MAIL OF THE SECOND AMENDED AGENDA
FOR POSTING ON THE STATE OF NEVADA PUBLIC NOTICES WEBSITE

I, Jacqye Everhart, affirm under the penalty of perjury that on the \ (} day of

, 2018 at jﬂ%)‘:) (é'@pm. [ posted an amended notice for the
meeting to be held on June 27, 2018, of the Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers to the State of Nevada Public Notices Website,
located at, https://notice.nv.gov/. .

! ; M

Signature
Compliance Audit Investigator III
Subsequent Injury Coordinator
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CERTIFICATE OF POSTING OF SECOND AMENDED AGENDA

I, Jacque Everhart, swear and affirm under the penalty of perjury that on the \ Cé day of

A, \/‘/U«\j ,2018 at QMO @pm, 1 personally posted the Agenda for the

meeting to be held on June 27, 2018, of the Board for the Administration of the Subsequent

Injury Account for Self-Insured Employers at the address listed below:

Division of Industrial Relations, 3360 W. Sahara Avenue, Suite 250, Las Vegas,
Nevada 89102
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CERTIFICATE OF POSTING OF SECOND AMENDED AGENDA

I, w swear and affirm under the penalty of perjury that

on the IMayof JM« 52018 at g.k& ,@pm,lpersonally posted

the Agenda for the meeting to be held on June 27, 2018, of the Board for the Administration
of the Subsequent Injury Account for Seif-Insured Employers at the address listed below:

Division of Industrial Relations, 400 West King Street, Suite 400, Carson City,
Nevada 89701

" Signature 0 AN ‘.

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly return the original Certificate to Jacque Everhart,
Subsequent Injury Coordinator, Workers' Compensation Section either by e-mail directed to

i by facsimile sent to 702-990-0364 or via postal service to the
Division of Industrial Relations, Workers’ Compensation Section, 1301 N, Green Valley
Parkway, Suite 200, Henderson, Nevada 89074,

ROA00GO
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CERTIFICATE OF POSTING OF SECOND AMENDED AGENDA

1, __Michelle Metivier , Swear and affirm under the penalty of perjury that on
the __18 day of ___ June +2018at___ 8:20__ _ _,am, I personally
posted the Amended Agenda for the meeting to be held on June 27, 2018, of the Board for
the Administration of the Subsequent Injury Account for Self-Insured Employers at the
address listed below:

Nevada Business Center, 33060 W, Sahara Avenue, Suite 425, Las Vegas, Nevada
89102

Signature

— . Admn Asst
Title

Note: After execution of this Certificate of Posting and posting of the Amended Agenda as
shown in the Certificate of Posting, please promptly return the original Certificate to Jacque
Everhart, Subsequent Injury Coordinator, Workers' Compensation Section either by e-mail
directed to gverhgrt@ibusiness.nyv.gov, by facsimile sent to 702-990-0364 or via postal
service to the Division of Industrial Relations, Workers® Compensation Section, 1301 N,
Green Valley Parkway, Suite 200, Henderson, Nevada 89074,

- ROA00GL
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CERTIFICATE OF POSTING OF SECOND AMENDED AGENDA

L_N ﬂ ne. QIQZQZ %~ M (_1_._5{ , swear and affirm under the penalty of perjury that
onthe /R day of_TUNL. ,2018at 960  (Enypm, I personally posted
the Agenda for the meeting to be held on June 27, 2018, of the Board for the Administration
of the Subsequent Injury Account for Self-Insured Employers at the address listed below:

Division of Industrial Relations, Occupational Safety and Health Enforcement
Section, 4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada, 89502

{9

Signaldre

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly return the original Certificate to Jacque Everhart,
Subsequent Injury Coordinator, Workers® Compensation Section either by e-mail directed to
everhari(@business.ny.gov, by facsimile sent to 702-990-0364 or via postal service to the
Division of Industrial Relations, Workers® Compensation Section, 1301 N. Green Valley
Parkway, Suite 200, Henderson, Nevada 83074,

T ROK006g s
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STATE OF NEVADA
Board for the Administration of the
Subsequent Injury Account for Self-Insured Employers

Meeting Minutes for June 27, 2018

On June 27, 2018, a meeting of the Board for the Administration of the Subsequent Injury
Account for Self-Insured Employers was convened. The meeting was duly noticed in compliance
with the Nevada Open Meeting Law to take place at 3360 West Sahara Avenue, Suite 250, Las
Vegas, Nevada 89102, in the Executive Video Conference Room, at the offices of the Division of
Industrial Relations ("DIR"). Participating by phone were Vice-Chairman Michele Berrington
and members Amy Wong and Cecilia Meyer. Chairman RJ LaPuz was absent due to his
critically il mother in the Phillippines. There is one vacant position on the Board. In accordance
with the Nevada Open Meeting Law, each Board member participating in the meeting either had
before him or her all written materials to be considered during the deliberations or was obliged to
refrain from voting if not in possession of the materials.

1. Roli Call.

As Chairman LaPuz was absent, Vice-Chairman, Michele Berrington called the meeting
to order at 10:00 a.m. Participating by phone were Vice-Chairman Michele Berrington
and members Amy Wong and Cecilia Meyer. Chairman RJ LaPuz was absent due to his
critically ill mother in the Phillippines. A quorum was present.

Also, present in person for the meeting were Jacque Everhart, the Liaison to the Board for
the Administrator of the DIR, Christopher Eccles, Esq., DIR, and Charles R. Zeh, Esq.,
The Law Offices of Charles R. Zeh, Esq., legal counsel to the Board. Participating for all
or a portion of the meeting by phone was Kim Price, Esq., Lewis Brisbois Bisgaard &
Smith LLP and Kasey McCourtney, of CCMSI.

2 Public Comment.
Public comment was invited. None was offered.

3. Approval of the Posting of the Agenda.

Acting Chairman Berrington called this matter to be heard. It was moved by Amy Wong,
seconded by Cecilia Meyer, to approve the posting of the Agenda for the meeting.
Motion adopted.

Vote: 3-0.

June 27,2018 ! July 16, 2018
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4, Approval of the Agenda.

Acting Chairman Berrington called this item to be considered. It was moved by Cecilia
Meyer, seconded by Amy Wong, to approve the Agenda. Motion adopted.

Vote: 3-0
5. Approval of the Minutes for April 25, 2018.

Acting Chairman Berrington called this item to be heard. It was moved by Amy Wong,
seconded by Cecilia Meyer, to approve the minutes as read. Motion adopted.

Vote: 3-0

6. Action on the Recommendation of the Administrator of the Division of Industrial
Relations for Approval of the Following Request(s) for Reimbursement from the
Subsequent Injury Account for Self-Insured Employers in the Amount Verified by
the Administrator,

a. 12D34C229979 Las Vegas Metropolitan Police Department

Acting Chairman Berrington called this matter next for hearing. The insurer and
employer for this matter is the Las Vegas Metropolitan Police Department. The third-
party administrator for this matter is CCMSI. The matter was submitted by Kim Price
with Lewis Brisbois Bisgaard & Smith LLP.

The Administrator recommended acceptance of this request pursuant to NRS 616B.557
for the right knee only. The amount of reimbursement requested was $14,008.47. The
amount of reimbursement after costs were verified was a negative $69,630.88.

Kim Price, Esq., of Lewis Brisbois Bisgaard & Smith LLP, appeared on behalf of the
applicant.

As CCMSI is the third-party administrator for the self-insured employer, Cecilia Meyer
advised that CCMSI is the third-party administrator for her employer, Carson City. She
did not believe that this circumstance constituted a conflict of interest and advised, she
would participate in the disposition of this matter.

Similarly, Amy Wong advised that CCMSI is the third-party administrator for her
employer, the City of Henderson. She did not believe that this circumstance constituted a
conflict of interest, either, and therefore, advised that she would participate in the
disposition of this matter.

Also, Amy Wong advised that the law firm of Lewis Brisbois Bisgaard & Smith LLP
represents her employer, the City of Henderson, She did not believe that this
circumstance constituted a conflict of interest and, therefore, advised that this would not
prevent her from participating in the disposition of this matter.

June 27,2018 2 July 16, 2018
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After the Administrator’s liaison, Jacque Everhart, presented the Administrator’s
recommendation, discussion arose about the recommendation of a negative $69,630.88
reimbursement recommendation. It was established that because there was this negative
reimbursement recommendation due to the subrogation recovery in the amount of
$83,325.00, there would be no affirmative reimbursement unless and until the self-
insured had paid out an additional amount of $69,630.88 on this claim. Board counsel
wanted it make clear to Mr. Price, for the applicant, that the size of the reimbursement
could be appealed, just as claim acceptance could be the subject of appeal to the Board at
this first bite stage of the case.

Kim Price, Esq., was asked if he had anything to add or respond to the Administrator’s
recommendation. He eventually stated he had nothing more to add, after questioning why
the amount of the subrogation award was not apportioned to this claim only in the amount
of the award attributable to the injured body part? The Administrator’s liaison explained
that the reason, in part, it was not apportioned was because the applicant included in the
claim, the injured body parts included in the subrogation claim even though they were not
a part of the body parts injured the subject of the industrial injury.

After deliberations on the question of the amount of reimbursement and the meaning of a
negative reimbursement recommendation due to the applicant’s subrogation recovery of
the sum of $83,325,00, it was moved by Amy Wong, seconded by Cecilia Meyer to
accept the recommendation of the Administrator and approve the claim with a negative
reimbursement of $69,630.88, attributable to a subrogation recovery in the amount of
$83,325.00. Motion adopted.

Vote: 3-0.
b. 13D34C985171 Las Vegas Metropolitan Police Department

Acting Chairman Berrington called this matter next for hearing. The insurer and
employer for this matter is the Las Vegas Metropolitan Police Department. The third-
party administrator for this matter is CCMSIL. The matter was submitted by Kim Price,
Esq., for Lewis Brisbois Bisgaard & Smith LLP.

The Administrator recommended acceptance of this request pursuant to NRS 616B.557
for the left shoulder. The amount of reimbursement requested was $23,464.84. The
amount of reimbursement after costs were verified was $17,411.53.

Kim Price, Esq., of Lewis Brisbois Bisgaard & Smith LLP, appeared on behalf of the
applicant. '

As CCMSl is the third-party administrator for the self-insured employer, Cecilia Meyer
advised that CCMSI is the third-party administrator for her employer, Carson City. She
did not believe that this circumstance constituted a conflict of interest and advised, she
would participate in the disposition of this matter.

June 27, 2018 3 July 16,2018
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Vote:

Similarly, Amy Wong advised that CCMSI is the third-party administrator for her
employer, the City of Henderson. She did not believe that this circumstance constituted a
conflict of interest, either and, therefore, advised that she would participate in the
disposition of this matter.

Also, Amy Wong advised that the law firm of Lewis Brisbois Bisgaard & Smith LLP
represents her employer, the City of Henderson. She did not believe that this
circumstance constituted a conflict of interest and, therefore, advised that this would not
prevent her from participating in the disposition of this matter.

After the Administrator’s liaison, Jacque Everhart, presented the Administrator’s
recommendation, Kim Price, Esq., was asked if he had anything further to add. His reply
was he had no further comment.

Accordingly, based upon the Board’s deliberations on the claim, the Administrator’s
recommendation and good cause was appearing, it was moved by Cecilia Meyer,
seconded by Amy Wong, to accept the Administrator’s recommendation and approve
payment of the claim in the verified amount of $17,411.53, Motion adopted.

3-0.

Action on the Recommendation of the Administrator of the Division of Industrial
Relations for Approval of the Following Supplemental Request(s) for
Reimbursement from the Subsequent Injury Account for Self-Insured Employers in
the Amount Verified by the Administrator from a Previous Meeting.

a, 96853A375047 City of Reno

Acting Chairman Berrington called this matter next for hearing. The insurer and
employer for this matter is the City of Reno. The matter was submitted by the third-party
administrator, CCMSI. Kasey McCourtney appeared on behalf of the applicant.

The Administrator recommended acceptance of this eighth supplemental request pursuant
to NRS 616B.557 for the heart. The amount of reimbursement requested was $24,719.40.
The amount of reimbursement after costs were verified was $24,719.40.

As CCMSTI is the third-party administrator for the self-insured employer, Cecilia Meyer
advised that CCMSI is the third-party administrator for her employer, Carson City. She
did not believe that this would create a conflict of interest and, therefore, would
participate in the disposition of this matter,

Similarly, Amy Wong advised that CCMSI is the third-party administrator for her
employer, the City of Henderson. She did not believe that this circumstance constituted a
conflict of interest, either and, therefore, advised that she would participate in the
disposition of this matter,

June 27, 2018 4 July 16,2018




After the Administrator’s liaison, Jacque Everhart, presented the Administrator’s
recommendation, Kasey McCourtney, was asked if she had anything further to add. She
stated she had no further comment.

Accordingly, based upon the Administrator's recommendation, the exhibits attached to
the Staff Report, the discussion before the Board and other good cause appearing, it was
moved by Cecilia Meyer, seconded by Amy Wong, to approve this claim and to authorize
payment of the claim in the verified amount of $24,719.40. Maotion adopted.

Vote: 3-0.
b. 07D34B894234 Las Vegas Metropolitan Police Department

Acting Chairman Berrington called this matter next for hearing. The insurer and
employer for this matter is the Las Vegas Metropolitan Police Department. The third-
party administrator for this matter is CCMSI. The matter was submitted by Kim Price,
Esq., with Lewis Brisbois Bisgaard & Smith LLP.

The Administrator recommended acceptance of this third supplemental request for
previously disallowed amounts and payments not already considered pursuant to NRS
616B.557 for the lumbar spine. The amount of reimbursement requested was $44,443.19.
The amount of reimbursement after costs were verified was $12,967.82.

Kim Price, Esq., of Lewis Brisbois Bisgaard & Smith LLP, appeared on behalf of the
applicant.

As CCMSI is the third-party administrator for the self-insured employer, Cecilia Meyer
advised that CCMSI is the third-party administrator for her employer, Carson City. She
did not believe that this circumstance constituted a conflict of interest and advised, she
would participate in the disposition of this matter,

Similarly, Amy Wong advised that CCMSI is the third-party administrator for her
employer, the City of Henderson. She did not believe that this circumstance constituted a
conflict of interest, either and, therefore, advised that she would participate in the
disposition of this matter.

Also, Amy Wong advised that the law firm of Lewis Brisbois Bisgaard & Smith LLP
represents her employer, the City of Henderson. She did not believe that this
circumstance constituted a conflict of interest and, therefore, advised that this would not
prevent her from participating in the disposition of this matter.

After the Administrator’s liaison, Jacque Everhart, presented the Administrator’s
recommendation, Kim Price, Esq., was asked if he had anything further to add. His reply
was he had no further comment.

Accordingly, based upon the Board’s deliberations on the claim, the Administrator’s
recommendation and good cause was appearing, it was moved by Cecilia Meyer,

June 27, 2018 5 July 16,2018
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Vote:

Vote:

seconded by Amy Wong, to accept the Administrator’s recommendation and approve
payment of the claim in the verified amount of $12,967.82. Motion adopted.

3-0.
Mr. Price then excused himself from further participation in the meeting,

c. 16C51G633168 City of North Las Vegas

Acting Chairman Berrington called this matter next for hearing. The insurer and
employer for this matter is the City of North Las Vegas. The matter was submitted by the
third-party administrator, CCMSI. Kasey McCourtney appeared for CCMSI on behalf of
the applicant.

The Administrator recommended acceptance of this first supplemental request for a
previously disallowed amount pursuant to NRS 616B.557 for the right shoulder. The
amount of reimbursement requested was $1,767.10. The amount of reimbursement after
costs were verified was $1,767.10.

Amy Wong advised that CCMS], the third-party administrator for this claim, is also the
third-party administrator for her employer, the City of Henderson. She did not believe
that this would create a conflict of interest and, therefore, would participate in the
disposition of this matter,

Similarly, Cecilia Meyer advised that CCMSI is the third-party administrator for her
employer, Carson City. She did not believe that this would create a conflict of interest
and, therefore, would participate in the disposition of this matter.

After the Administrator’s liaison, Jacque Everhart, presented the Administrator’s
recommendation, Kasey McCourtney was asked if she had anything further to add. She
stated she had no further comment.

Accordingly, based upon the Board’s deliberations on the claim, the Administrator’s
recommendation and good cause was appearing, it was moved by Amy Wong, seconded
by Ceciltia Meyer, to accept the Administrator’s recommendation and approve payment of
the claim in the verified amount of $1,767.10. Motion adopted.

3-0.

Update on Draft Regulations: Review of Draft Regulations Returned from the
LCB. Consider Whether to Approve or Return Draft Regulations to the LCB for
Further Review Based upon Board Action or Sign off on Them as Is or with Minor
Corrections and Proceed to the Workshop Phase of the Regulation Process.
Direction to Board Legal Counsel,

Acting Chairman Berrington then called this matter for hearing. She called upon Board
legal counsel to address the issue of the Board Regulations. Board counsel explained that

June 27,2018 é July 16, 2018
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Vote:

Vote:

10.

draft Regulations were before the Board. They had been vetted, already, by Board legal
counsel with Asher Killian of the Legislative Counsel Bureau. There were three minor
changes that needed to be made, if the Board concurs for the Board to have a clean copy
to be submitted to the LCB for approval and then, to proceed with a workshop on the
Regulations. Hopefully, thereafter, the Board could move onward to a hearing to approve
a final copy of the Regulations to submit to the LCB for transmittal to the Legislative
Commission for final approval, enacting the Regulations into the Nevada Administrative
Code. The changes are to strike “primarily” from page 5, Section 4, change NRS
616B.578 to NRS 616B.557 on page 9, and strike “and number each of the pages in the
claim sequentially” from page 16. These were the only changes and with these changes,
it was moved by Amy Wong, seconded by Cecilia Meyer, to direct the Board legal
counsel to inform the LCB to proceed with a revised final draft of the Regulations for use
at the workshop and the hearing upon whether to adopt the draft Regulations as the final
Regulations of the Board for inclusion in Nevada’s Administrative Code. Motion

adopted,
3-0,

Board counsel advised that at the meeting of July 18, 2018, the workshop on the draft
Regulations will be held, and that on August 20, 2018, a hearing will be held after notice
of the intent to adopt final Regulations is given.

Consider and Approve the Small Business Impact Statement Required as a Part of
the Regulation Amendment Process.

Acting Chairman Berrington then called this item for hearing, consideration of the draft
Small Business Impact statement (SBI). She asked Board counsel to explain. He
informed the Board that the SBI was an integral part of the regulatory scheme for the
amendment of the Board’s Regulations. The workshop could not proceed without the
approval of an SBI. The SBI before the Board concluded that the draft Regulations
would have no adverse impact upon small employers, defined as employers who employ
150 or fewer employees. The SBI also concluded that the draft Regulations will actually
have a positive impact on small businesses. Upon review of the SBI and discussion of its
contents, it was moved by Cecilia Meyer, seconded by Amy Wong, to approve the SBI
Motion adopted. ~

3-0.

Additional Items:

a. General Matters of Concern to Board Members Regarding Matters Not
Appearing on the Agenda.

Board counsel once again pleaded with Board members to recruit someone to fill the
vacant fifth slot on the Board, given that with only four Board members, a quorum was a
very fragile proposition.

June 27, 2018 ? July 16,2018
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b. Old and New Business.

There was no old or new business discussed.

[ Schedule of Next Meeting.

There are no changes in the dates set for meetings. The Board has tentatively scheduled
the following meetings: , July 18, 2018, August 20, 2018, September 19, 2018, October
17, 2018, November 14, 2018 and December 12, 2018.

11. Public Comment.

There was no public comment.

12. Adjournment.

It was then moved by Cecilia Meyer, seconded by Amy Wong, to adjourn the meeting,
Motion Adopted.

Vote: 3-0.

$:3Clients'SIEWMinutes\2018106.27.2018 RS.wpd
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The Law Offices of Charles R. Zeh, Esq.

Attomneys and Counselors at Law

Charles R. Zeh, Esq. 5735 Forest Street, Suite 200 Sender’s e-mail address
Robert G, Berry, Esq. Reno, Nevada 89509 CRZeh@aol.com
Pete Cladianos 111, Esq. Phone (775) 323.5700

James Barnes, Esq. Fax (775) 786-8183

Office ¢-mail: Karen@crzehlaw.com

July 11,2018

Via U.S. Mail

Kim D. Price, Esq.

Lewis Brisbois Bisgaard & Smith LLP
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, NV 89102

Re:  Subsequent Injury Request for Reimbursement
Claim No.: 12D34C229979
Date of Injury: June 22, 2012
Insurer: Las Vegas Metropolitan Police Department
Employer: Las Vegas Metropolitan Police Department
Third-Party Administrator: CCMSI
Submitted by: Kim Price, Esq., with Lewis Brisbois Bisgaard & Smith LLP

Dear M. Price:

The Board for Administration of the Subsequent Injury Account for Self-insured
Employers hereby notifies you that at the meeting on June 27, 2018, the Board voted to approve
the request for reimbursement related to the above-referenced claim pursuant to NRS 616B.557.
The Board also affirmed the Administrator's recommendation of verified costs in the amount of a
negative $69,630.88. This means, as explained during the course of the hearing, that the
employer, by reason of the subrogated amount in this case, must expend an additional verifiable
sum of $69,630.88 on this claim before the employer might successfully pursue reimbursement.

If you disagree with the Board's decision, you may request a hearing within thirty (30)
days of receipt of this letter. Your request should be submitted in writing to:

Board for Administration of the Subsequent Injury Account
For Self-insured Employers

¢/o Charles R. Zeh, Esq.

The Law Offices of Charles R. Zeh, Esq.

575 Forest Street, Suite 200

Reno, NV 89509

i Admitted in Minnesota and Nevada
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Kim D. Price, Esq.

Lewis Brisbois Bisgaard & Smith LLP

July 11, 2018 ‘
Page 2 .

CRZ/kdk

Sincerely,

THe LAW OFFICES OF CHARLES R. ZeH, EsqQ.

Charles R Zeh, Esq.

cc:  RJ LaPuz, Chairman, Via facsimile
Jacque Everhart, DIR, Via facsimile

$.iChents\SIE\Letters\Notification\06 37 2018 Approvals R2.wpd

CERTIFICATE OF SERVICE

1 certify that I am an employee of The Law Offices of
Charles R. Zeh, Esq., and on this date [ served this letter
on the parties as indicated.

Date: 7-//x20/ %

Admitted in Minnesota and Nevada




The Law Offices of Charles R. Zeh, Esq.

Attorneys and Counselors at Law

Charles R, Zeh, Esq. 50 West Liberty Street, Suite 950 Sender's ¢-mail address
Robert G. Berry, Esq. Reno, Nevada 89501 CRZeh@aol.com
Pete Cladisnos 1II, Esq. Phone (775) 323-5700

lames Barnes, Esq, Fax (775) 786-8183

Office e-mail: Keren@Crzehlaw.com

October 8, 2018

Kim Price, Esq.

Lewis Brisbois Bisgaard & Smith LLP
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, Nevada 89102

Re:  Subsequent Injury Request for Reimbursement
Claim No.: 12D34C229979
Date of Injury: June 22, 2012
Insurer: Las Vegas Metropolitan Police Department
Employer: Las Vegas Metropolitan Police Department
Third-Party Administrator: CCMSI
Application Submitted by: Kim Price, Esq.

Dear Mr, Price:

This is to provide preliminary confirmation that at the meeting of the Board for the
Administration of the Subsequent Injury Account for Self-Insured Employers, held on September
26, 2018, the Board voted to uphold the recommendation of the Administrator, DIR, thereby
affirming the Administrator's recommendation to accept the claim of your client, the Las Vegas
Police Department, but awarding a negative compensation in the amount of <$69,630.88>P.
Under the statutory and regulatory framework for the Board, legal counsel shall draft findings of
fact, conclusions of law and a decision (decision) memorializing the action of the Board. I will
be drafting the proposed decision for the Board's review and approval, as soon as time and
circumstances reasonably permit. Completion of the final draft will turn upon the length of time
it takes for the Court Reporter to provide me a copy of the transcript of the hearing on this
matter,

As I understand it, your client has the option of appealing the decision of the Board to the
District Court once a written decision has been signed and approved by the Board. Accordingly,
the time to file your notice of appeal to the District Court does not begin to run until you are
provided a copy of the written decision once approved by the Board. I admonish you, however,
to review the Nevada Revised Statutes and Nevada Administrative Code, to make your own
determination on these matters.

Adwmitted in Minnesota and Nevada
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Kim Price, Esq.

Lewis Brisbois Bisgaard & Smith LLP
October 8, 2018

Page 2

Should you have any questions, please do not hesitate to inquire.

Sincerely,

EAWQFFICES OF CHARLES R, ZEH, EsQ.

Charles R. Zeh, Esq.

CRZ/kdk

cc: Michele Berrington, Chairman, and Board members
Donald C. Smith, Esq., Administrator's legal counsel
Jacque Everhart, Administrator's liaison to the Board

CERTIFICATE OF SERVICE
1 certify that I am an employee of The Law Offices of

Charles R, Zeh, Esq., and on this date I served this letter

on the parties as indicated.
Date; /6-F =201 & ‘

$ACIerN\SIE\LeNers\Dealal Notificatlon\9.26.2018 Denial R2.wvpd

Admitted in Minnesota and Nevada




Kim D. Price

2300W. Sahara Avenue, Suite 300, Box 28

Las Vegas, Nevada 89102

Kim Price@lewisbrisbols.com

BR ‘S BOIS Direct: 702 583.6005

LEWIS BRISBOIS BISGAARD & SMITH LLP

August 10, 2018 33307-150

VIA E-MAIL

Charles R. Zeh, Esq. R

Board of Administration of the Subsequent C E ' VE D
Injury Account for Self-insured Employers

The Law Offices of Charles R. Zeh, Esq.

575 Forest Streel AUG 10 2018

Suite 200

Reno NV 89509 W
E-Mail; CRZeh@aol.com
Re:; Claim No. 12034C229979
DOI: 06/22/2012
{nsurer: LVMPD

Employer: LVMPD
TPRA: CCMSI

Dear Mr, 2eh:

We are in receipt of the July 11, 2018 correspondence notifying us that the Board voted to approve
the request for reimbursement from the Subsequent Injury Account for Self-Insured Empioyers,

Piease be advised that we are appealing the Board's recommendation of verified costs in the
amount of a negative $68,630.88. We disagree with the amaun! of the subropation that was
applied to the expenditures submitied with the initial Subsequent Injury Application.,

im O. Price for
LEWIS BRISBOIS BISGAARD & SMITH wLp

KDP:db

cc. RJ LaPuz
Jacque Everhart
Lisa Koehler , Claim Representative CCMSI
Jeff Roch, Risk Management LVMPD

ARIZONA + CALIFORNIA + COLORADQ « CONNECTCUT + FLORIDA » GEORGIA + ILINDIS + INDIANA - KANSAS + KENTUCKY

LOUISIANA + MARYLAND - MASSACHUSETTS + MISSOURI + NEVADA - NEW JERSEY + NEW MEXICO +« NEW YORK

NORTM CARGLINA + OMIO « OREGON . PENNSYLVANIA + RHODE SLAND <« TEXAS -+ WASHINGTON « WEST VIRGINIA
4837.5031.5832 1
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STATE OF NEVADA
Board for the Administration of the Subsequent Injury Account
For Self-Insured Employers

NOTICE OF MEETING

The Board for the Administration of the Subsequent Injury Account for Self-Insured Employers
will hold a public meeting on September 26, 2018 at 10:00 a.m., at 3360 W. Sahara Avenue,
Suite 250, Las Vegas, Nevada 89102. The public is advised that some ofthe members ofthe
Board may participate in the meeting via telephone.

Notice:

ek

AGENDA

(1) Items on the Agenda may be taken out of order; (2) The Board may combine
two or more Agenda items for consideration; and (3) The Board may remove an
item from the Agenda or delay discussion relating to an item on the Agenda at
any time,

Roll Call.

Public Comment. The opportunity for public comment is reserved for any matter
listed below on the Agenda as well as any matter within the jurisdiction of the
Board. No action on such an item may be taken by the Board unless and until the
matter has been noticed as an action item. Comment from the public is limited to

three minutes per person.

Election of Officers. In light of the resignation of the Chairman, RJ LaPuz, from
the Board, the Board is required by statute to conduct elections for a replacement
to complete the resigning Chairman's term of office. The Board will, therefore,
take nominations to fill the position of Chairman of the Board and to conduct an
election for Chairman. Depending upon the outcome of the Chairman's election,
the Board may also take nominations and hold an election for a position of Board
Vice-Chairman. For Possible Action

Approval of Posting of Agenda. For Possible Action
Approval of Agenda. For Possible Action

Approval ofthe Minutes for August 20,2018, For Possible Action

ROA0076
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10.

e

*k

Action on the recommendation of the Administrator of the Division of Industrial
Relations for denial of the following request(s) for reimbursement from the
Subsequent Injury Account for Self-Insured Employers. The following request(s)
for reimbursement, which the Board will hear de novo, is a contested case which

¢ aglugicated pursuant 1o e N rat QCCALIEeS A
NRS 233B.010, ef seq..
a. 12D34C229979 Las Vegas Metropolitan Police Department

For Possible Action
Action on the recommendation of the Administrator of the Division of Industrial
Relations, for approval of the following request(s) for reimbursement from the
Subsequent Injury Account for Self-Insured Employers in the amount verified by
the Administrator:

a. 15F78G 682594 Carlin Surface Operations
For Possible Action

Action on the recommendation of the Administrator of the Division ofindustrial
Relations, for approval of the following supplemental request(s) for
reimbursement from the Subsequent Injury Account for Self-lnsured Employers
in the amount verified by the Administrator:

a. 15F02G240097 City of Las Vegas
For Possible Action

Reconsider Action Regarding Draft Regulations. The Board will discuss the
amendment to the draft regulations adopted at the August 20, 2018, meeting, to
consider whether to Agendize this item for further action at subsequent meetings
of the Board, whether to leave the amendment as is, or take such other action and
give such other direction to the Staff and Board Counsel in light of the discussion
of this item, which relates to the Action taken regarding Section 16, paragraphs$,
page 17, dealing with incomplete applications for reimbursement and the
Administrator's control over such incomplete applications for reimbursement. For

Possible Action
Additional Items:

a, General matters of concern to Board members regarding matters not
appearing on the agenda.

b. Old and new business,

c. Schedule of next meeting: October 17, 2018, November 13, 2018 and
December 10, 2018. For Possible Action

ROAOO77
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ok 12. Public Comment-The opportunity for public comment is reserved for any matter
within the jurisdiction of the Board. No action on such an item may be taken by
the Board unless and until the matter has been noticed as an action item.
Comment from the public is limited to three minutes per person.

* 13.  Adjournment, For Possible Action
Single-asterisked items are matters upon which the Board may take possible action.

Double-asterisked items are matters upon which the Board may take no action until the matter
itself has been specifically included on an agenda as an item upon which action may be taken.

Any person with a disability as defined by the Americans with Disabilities Act who requires
special assistance to participate in the meeting may contact, at least two days prior to the
meeting, Jacque Everhart at the Division ofindustrial Relations, 3360 W. Sahara Avenue, Suite
250, Las Vegas, Nevada 89102, or by calling Jacque Everhart at (702) 486-9089 to arrange for

reasonable accommodations.

This Notice has been posted at the following locations:

Division ofindustrial Relations, 3360 W. Sahara Avenue, Suite 250, Las Vegas,
Nevada 89102

Division ofindustrial Relations, 400 West King Street, Suite 400, Carson City,
Nevada, 89710

Division of Industrial Relations, Occupational Safety and Health Enforcement
Section, 4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada, §9502

Nevada Business Center, 3300 W. Sahara Avenue, Suite 425, Las Vegas, Nevada,
89102

The Notice has also been posted at the following web site addresses:

State of Nevada, Department of Business and Industry, Industrial Relations -
(DIR), Workers' Compensation Section website at
http:f/dir.nv.gov/WCS/Hearings/

Nevada Public Notices at https:inotice.nv.gov/.

00078
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According to the provision ofNRS 241.020(5), a copy of suppmting (not privileged and
confidential) material provided to the Board Members may be obtained upon request made to:
Charles R. Zeh, Esq., The Law Offices of Charles R. Zeh, Esq., 50 West Libetty Street, Suite
950, Reno, Nevada, 89501, or by calling (775) 323-5700.

Copies of the supporting (not privileged and confidential) material may also be obtained upon
request at the offices of the Division of Industrial Relations, Workers' Compensation Section

located at 3360 W. Sahara Avenue, Suite 250, Las Vegas, Nevada 89102 or by calling (702)
486-9080. :

Dated this fJay of September, 2018. T f

By:

Charles R. Zeh'F g
Cared fortl Board

s ROAGSTY
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STATE OF NEVADA
Board for the Administration of the Subsequent Injury Account
For Self-Insured Employers

NOTICE OF HEARING

To:  Kim D, Price, Esq.
Lewis Brisbois Bisgaard & Smith LLP
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, NV 89102
Facsimile: 702.366.9563

The Board for the Administration of the Subsequent Injury Account for Self-insured Employers
hereby gives notice that it will hold a public meeting on September 26, 2018, 10:00 a.m., at 3360
West Sahara Avenue, Suite 250, Las Vegas, Nevada, at which time the Board will consider on its
stacked calendar the following claim(s):

Action on the recommendation of the Administrator of the Division of
Industrial Relations for denial of the following request(s) for reimbursement
from the Subsequent Injury Account for Self-Insured Employers. The
following reguest(s) for reimbursement, which the Board will hear de nove, is

a contested case which will be adjudicated pursuant to the Nevada
Proce ct, NRS 233B ., in Claim No.

12D34C229979, Las Vegas Metropolitan Police Department.

Dated this 10® day of September, 2018,

By: __{s/ Charles R. Zeh Esq.
Charles R. Zeh, Esq.
Counsel for the Board

RECEIVED

SEP 102018

3
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Sep. 10,2018 12:08PM LAW OFFICE CHARLES ZEH No. 0033 P 3

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF HEARING

I, Kim Price, Bsq., Lewis Brisbols Bisgaard & Smith LLP, affirm under the penalty of
pecjury that on the /& ay of September, 2018, at _/ * B+, am{p.n,Y personally received,
the Notico of Hearing for the mesting to be held on September 26, 2018, at 10:00 a.m., of the

* Board for the Administration of the Subsequent Injury Account for Self-Insured Employers. |
further waive my right to hand delivery of said Agenda having received notice via fax in time to
eppear and make a presentation regarding SIF Claim No. 12D34C229979 at said hearing,

Kim D. Price, Esq.
Lewis Brisbols Bisgaard & Smith LLP )

2300 W. Sahara Avenue, Suite 300, Box 28
Las Vegas, NV 8910

of Recaiver

_Note: After execution of this Waiver of Hand Delivery and Certificate of Receipt of Notice of
Hearing, please promptly return the original Centificate to Charles R, Zeh, Bsq., via -
facsimile at (775) 786-8183 or by mail at the following address:

Charles R, Zeh, Esq.

The Law Offices of Charles R, Zeh, Esq,
50 West Liberty Street, Suite 950

Reno, NV 89501

Should the Waivet not be received by Chatles R. Zeh, Esq;, for inclusion in the record by the
time of the scheduled hearing, the matter will not be heard and will be rescheduled for hearing at
a later date,

CERTIFICATE OF SERVICE
T centify that T am en employee of The Law Offices

of Charles R. Zeh, Esq., and on this date ! served this
document on the person as indlcated.

Date: @10 T % ‘
SACHI ST Waiven\9.26.20{ 8 WM.\W‘

-ROAO081 -
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CERTIFICATE OF POSTING OF AGENDA

1, Jacque Everhart, swear and affirm under the penalty of perjury that on the ,J,PL day of
S_M)&M, 2018 at Q,@ , an@ personally posted the Agenda for the
meeting to be held on September 26, 2018, of the Board for the Administration of the
Subsequent Injury Account for Self-Insured Employers at the address listed below:

Division of Industrial Relations, 3360 W. Sahara Avenue, Suite 250, Las Vegas,
Nevada 89102

Signature
Compliance Audit [nvestigator III
Subsequent Injury Coordinator

~ROA00O82
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CERTIFICATE OF VERIFICATION OF POSTING OF THE AGENDA ON THE
DIVISION OF INDUSTRIAL REALTIONS WEBSITE

I, Jacque Everhart, affirm under the penalty of perjury that on the ﬁ day of

,2018at_ 22\ am@ I verified the posting of the Agenda for the
meeting of the Self-Insured Board for September 26, 2018 was posted to the Division of
Industrial Relations website, http://dir.nv.gov/WCS/Hearings/.

Myt

Signature
Compliance Audit Investigator [II
Subsequent Injury Coordinator
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CERTIFICATE OF PROVIDING E-MAIL OF THE AGENDA FOR POSTING ON
THE STATE OF NEVADA PUBLIC NOTICES WEBSITE

I,Jacque Everhart, affirm under the penalty of perjury that on the \K day of
,2018at _ 2 fS" ) posted a notice for the meeting to be held

on September 26, 2018 of the Board for the Administration of the Subsequent Injury
Account for Self-Insured Employers to the State of Nevada Public Notices Website, located
at, https://notice.nv.gov/.

Slue -

Signature
Compliance Audit Investigator 111
Subsequent Injury Coordinator

ROA0084
00084



https://notice.nv.gov/

CERTIFICATE OF POSTING OF AGENDA

leciWhor »
), Q‘QY‘ 1€ L\OJ‘tUn , swear and affirm under the penalty of perjury that

onthe _| l% day ofa; S;_ ‘Fgﬂj , 200807 35 am/§n) 1 personally posted

the Agenda for the meeting to be held on September 26, 2018 of the Board for the
Administeation of the Subsequent Injury Account for Self-Insured Employers at the address

listed below:

Division of Industrial Relations, 400 West King Street, Suite 400, Carson City,
Nevada 89701

Signature

Title

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Centificate of Posting, please promptly retum the original Certificate to Jacque Everhart,
Subsequent Injury Coordinator, Workers’ Compensation Section either by e-mail directed to
everhant@business.nv.gov, by facsimile sent to 702-990-0364 or via postal service to the
Division of Industrial Relations, Workers’ Compensation Section, 1301 N. Green Valley
Parkway, Suite 200, Henderson, Nevada 89074.
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CERTIFICATE OF POSTING OF AGENDA

L, MELQZMM, swear and affirm under the penalty of perjury that

on the _| T+ day of _Sgpj__@m&g& 2018 at_4-09 , amigiiiy! personally posted

the Agenda for the meeting to be held on September 26, 2018, of the Board for the
Administration of the Subsequent Injury Account for Self-Insured Employers at the address
listed below: '

Division of Industrial Relations, Occupational Safety and Health Enforcement
Section, 4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada, 89502

Signal v
A 1L

Title

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly return the original Certificate to Jacque Everhart,
Subsequent Injury Coordinator, Workers' Compensation Section either by e-mail directed to
evethart@business.nv.gov, by facsimile sent to 702-990-0364 or via postal service to the
Division of Industrial Relations, Workers' Compensation Section, 1301 N, Green Valley
Parkway, Suite 200, Henderson, Nevada 89074,
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CERTIFICATE OF POSTING OF AGENDA

I, Lola Egan, swear and affirm under the penalty of perjury that on the | 7th day of
September, 2018 at 4:00, pm, I personally posted the Agenda for the meeting to be held on
September 26, 2018, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers at the address listed below:

Nevada Business Center, 3300 W. Sahara Avenue, Suite 425, Las Vegas, Nevada
89102

—d

/ ~ Signature

Adminisirative Assi
Title

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly return the original Certificate to Jacque Everhart,
Subsequent Injury Coordinator, Workers’ Compensation Section either by e-mail directed to
everhat@business nv. gov, by facsimile sent to 702-990-0364 or via postal service to the
Division of Industrial Relations, Wockers® Compensation Section, 1301 N. Green Valley
Parkway, Suite 200, Henderson, Nevada 89074.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 17™ day of September,
2018 at 3:54 pm, I personally received, the Notice of Meeting for the meeting to be held on
September 26, 2018 at 10:00 am, of the Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers. | further waive my right to hand delivery of
said Agenda having received notice in time to appear and make a presentation for City of
Las Vegas, 15F02G240097 at said hearing.

Kasey McCourtney
CCMSI
kmccourtney@cemsi.com

= A=

Signature of Receiver

Recovery Specialist

Title

Note; After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Jacque Everhart via facsimile at (702) 990-0364 or by mail at the
following address:

Jacque Everhart

Workers' Compensation Section

1301 North Green Valley Parkway, Suite 200
Henderson, Nevada 89074

Should the Waiver not be received by Jacque Everhart for inclusion in the record by the time
of the scheduled hearing, the matter will not be heard and will be rescheduled for hearing at a
later date.

" ROA0O088 =t
00088



mailto:kmccourtney@ccmsi.com

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

1, Kasey McCourtney, affirm under the penalty of perjury that on the 17" day of September,
2018 at 3:54 pm, | personaliy received, the Notice of Meeting for the meeting to be held on

September 26, 2018 at 10:00 am, [ personally received, the Notice of Meeting for the
meeting to be held on September 26, 2018 at 10:00 am, of the Board for the Administration
of the Subsequent Injury Account for Self-Insured Employers. | further waive my right to
hand delivery of said Agenda having received notice in time to appear and make a
presentation for Carlin Surface Operations, 15F78G682594 at said hearing.

Kasey McCourtney
CCMSI
kmccourtney@ccmsi.com

5

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Jacque Everhart via facsimile at (702) 990-0364 or by mail at the
following address:

Jacque Everhart

Workers' Compensation Section

1301 North Green Valley Parkway, Suite 200
Henderson, Nevada 89074

Should the Waiver not be received by Jacque Everhart for inclusion in the record by the time
of the scheduled hearing, the matter will not be heard and will be rescheduled for hearing at a
later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEFTING

i D FRLCE™ . affirm under the penalty of perjury that on the
L%y of sepmmBerc.  2018a 317 Fom, I personally received,
the Notice of Meeting for the mecting to be held on September 26, 2018 at 10:00 am, of the

Board for the Administration of the Subsequent Injury Account for Self-Insured Employers.
I further waive my right to hand delivery of said Agenda having received notice in time to
appear and make a presentation for Las Vegas Metropolitan Police Department,

12D34C229979 at said hearing.

Kim Price. Fsq.
Lewis Brigbois Bisgaard & Smith LLP
Kin. Pn).éa lcw:s};mbozs Jom

/'/é/;f%’ Y ,;,,
/ %gnmuru oi Ruu\u

Title

L

Note: After execution of this Certificate of Delivery of Agenda, please promptly retorn the
original Certiticate 10 Jacque Everhart via facsimile at (702) 990-0364 or by mail at the
following address:

Jacque Pverhart

Workers” Compensation Section

1301 North Green Valley Parkway, Suite 200
flenderson, Nevada 89074

Should the Waiver not be reccived by Jacque Everhart for inclusion in the record by the time
of the scheduled hearing, the matter will not be heard and will be rescheduled for hearing at a
later date.
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Karen l(ennedx -

From: Bateman, Dawn <Dawn.Bateman@lewisbrisbois.com>

Sent: Monday, September 24, 2018 12:48 PM

To: 'Jacque Everhart’

Ce: crzeh@aol.com; Karen Kennedy; dmarshall@ccmsi.com; Lisa Koehler (Ikoehler@ccmsi.com); Price,
Kim

Subject: Hearing 09/26/2018 - Claim 12D34C229979

Attachments: Ltr of Application - 1st Supp SIA - JE.pdf; Subrogation Offset Memo.pdf; PPD Evaluations.pdf

Hi Jacque,

Attached are the following documents for the September 26, 2018 hearing.

1. First Supplement to Letter of Application.
2. Subrogation Offset Memo.
3. PPD Evaluations dated November 24, 2009 and November 8, 2012.

Thank you,

Dawn Bateman
Workers’' Compensation Paralegal
Dawn.Bateman/@lewisbrisbois.com

T: 702.693.4378 F: 702.366,9563

2300 West Sahara Avenue
Suite 300, Box 28, Las Vegas, NV 89102 | LewisBrisbois.com

Representing clients from coast to coast. View our locations nationwide,
This c-mail may contain or attach privileged, confidentidl or proteeted information intended ondy for the usc of the intended tecipient. I you are nat the

intended vecipiom, any veview or use of it is swricily prohidited, I you have received this.e-niil in error, vou are required 1o notify: the sender, then delete
this enail and any-artachment from y our compraer and any of vour electronic devices where the message is stored.
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Kim D. Price
2300 W. Sahara Avenue, Suite 300, Box 28
Las Vagas, Nevada 89102
Kim.Price@lewisbrisbols.com
B R |SBO | S Direct; 702.683.6005
LEWIS BRISBOIS BISGAARD & SMITH LLP
September 24, 2018 33307-150
VIA E-MAIL
Jacque Everhart

Division of Industrial Relations
Workers' Compensation Section
3360 West Sahara Avenue, Suite 250
Las Vegas, NV 89102

Re: Claim No. 12D34C229979
DOIl: 06/22/2012
insurer: LVMPD
Employer: LVMPD
TPA: CCMSI

First Supplement to Letter of Application for
Reimbursement from the Subsequent Injury Account

Dear Ms. Everhart:

Pursuant to NRS 616B.557, and on behalf of the Self insured Employers, please accept
this first supplement of documents for consideration during the de novo hearing of Employers
request for reimbursement from the Subsequent Injury Account for Self-insured Employers.

Attached is our Subrogation Offset Memorandum and the PPD Evaluations which we submit for
conslideration to recalculate the amount of verified costs and proper subrogation in this matter,

Sincere!

r

ri e
IS BRISBOIS BISCGAARD & SMITH LLP

KOP:db

cc:  Charles Zeh, Esq. — via email
Lisa Kaehler , Claim Representative CCMS!
Jeff Roch, Risk Management LVMPD

z
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September 24, 2018

SIA
SUBROGATION OFFSET MEMORANDUM

Claim No. 12D34C229979
DO 06/22/2012

At the June 27, 2018 Board meeting, the Board for Administration of the Subsequent Injury
Account for self-insured Employers voted to approve the initial request for reimbursement. The
Board also affirmed the Administrator’s recommendation of verified costs in the amount of a
negative $69,630.88.

On July 11, 2018, Charles R. Zeh, Esq. submitted a letter confirming the above results of the
Board meeting,

We are appealing the amount of verified costs based on the following:

November 24, 2009;
Impairment Rating Evaluation by Rod Perry, DC.
Body part to be evaluated: Right Knee.

Summary of Impairment:

Claimant underwent a partial medial and lateral meniscectomy which is equivalent to a 4% WP1,
He also has 3.5mm of atrophy, which is considered severe atrophy, which is equivalent to 5%
WPL. He has an ACL repair which he has a considered mild laxity for 3% WP! and range of
motion from +5 degrees to 118 degrees which is equivalent to 4% and has a flexion contracture
of 5 degrees.

The DRE’s can be combined together, but they cannot be combined with ateophy and they
cannot be combined with the range of motion. Therefore, the only two that can be combined is
the partial medial and lateral meniscectomy for a 4% and the ACL repair for 3% which is
¢quivalent to 7% WPL The atrophy for 5% and range of motion for 4% cannot be combined.
The claimant was awarded 7% WPI.

November 8, 2012:

Impairment Rating Evaluation by Rod Perry, DC.
Body part to be evaluated: Cervical Spine, Lumbar Spine and Right Knee.
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Summary of Impairment:

Claimant had a prior lumbar surgical intervention which included a microdiscectomy. The
apportionment of a microdiscectomy would fall under a DRE Lumbosacral Category 11 for 10%
WPL \

Today’s evaluation must be rated using the range of motion model, Surgically treated disc w/o
tesidual signs and symptoms for 8% WPIL. His range of motion loss in the lumbar spine is
equivalent to 8% WPI, He has loss of sensory component with {oss of superficial tactile
sensation in the LS and S1 distribution, The LS nerve root sensory component is worth 5%
maximum sensory, as well as the S1 which is $% maximum sensory. We would combine 8% for
the specific spine disorder with 8% for loss of range of motion, which is 15% WPL 15% would
be combined with 1% WPI for the right LS nerve root sensory component, which is equivalent to
16% WPI. We would combine 16% with the right S1 sensory impairment, which is 1% for a
total of 17% WPI,

17% WPI for the lumbar spine. This combined with 5% WPI for the cervical spine for
significant loss of range of motion that is non-uniform in nature as well as muscular spasm. He
has no signs of radiculopathy. The right knee has full range of motion, There is no ratable
impairment on this and this is 0% .award.

Based on the two PPD Evaluations see below.
Right Knee 1 7% WPI for doi on 01/06/2008.
0% for doi on 12,
Total 7% WPI
Lumbar Spine : 10% WP for doi in2007. |

%WPI for doi 012
Total 27% WPI

Cervical Spine : 5% WP for doi on 06/22/2012,
Total 5% WPI

Combined total percentage for all injuries is 39% WPI
Subrogation:

CCMSI received the sum of $83,325 to satisfy the worker's compensation lien for the medical
and disability expenditures paid out,

Based on the whole person impairment percentages listed above we believe that only $14,998.50

of the subrogation payment is attributed to the right knee injury, The remaining $68,326,50
should be attributed to the lumbar and cervical spine injuries.

v
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These amounts were determined by totaling the percentage for all pre-existing and subsequent
injuries [39%WPI] then dividing 7% {right knee WPI} by 39% equaling 18% for the right knee
and muitiplying 18% times $83,325.00 for a total of $14,998.50.

The total percentage for the lumbar and cervical spine is 32% WPIL. You then divide 32% by
39% equaling 82% for a total of $68,326.50. This amount should be attributed to the lumbar and
cervical spine injuries only,

Therefore, the SIA Application submitted should reflect this new subrogation amount for the
right knee when determining the amount of verified costs. The lumbar and cervical spine are not
qualifying body parts for purposes of the Subsequent Injury Claim and the amount of the
subrogation payment attributed to those injuries should not be considered.

Therefore, based on the amount

Medical Expenses: $13,592.16
TTD Expenses: $ 1.805.12
Subtotal: $15,397.12

Subrogation ~ Right Knee: -$14,998.50
Grand Total Expenditures § 398.78
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ADVANCED CHIROPRACTIC ORTHOPEDICS |

6837 W, Charleston Bivd, Las Vegas, Nevads 89117
Telephone (702) 240-0520 Fax (702) 2403073

Rod Perry, D.C. F.A.C.O, CLC.E
Board Certified Chivopractic Orthopedist
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November 24, 2009

TriStay Risk Menagement

P.0. Box 19450

Las Vegas, NV 89132.0450

Attn: Dusty Marshall - Senior Claims Examiner

—— Ao s W S e vd o

cLanvant: [ CLAIM#: 08205074

DOL  01/06/08 EMPLOYER: LVYMPD
BODY PART TO BE BVALUATED: Right knee,
INTRODUCTION:

The above mentioned claimant entered the office today for the purpose of obtuining an
impainment rating of his right knee. He was {dentified today by a Nevade driver’s license
and a copy is maintained for the chart.

HISTORY OF INJURY:

On 01/06/08 this gentiemzn was in 8 foot pursuit and stepped in a three foot hole and
injuzed his right knoo. He denjes any other previous injuries to the right knee,

A SEP B o - Sy £ . ——— - ———— Aa o YW~

CHRONOLOGY OF TREATMENT:
01/06/08:  Pecole Quick Care. Right kuee strain, Antiinflammatory, Ultvam and
Morphine given to the patient, .

01/10/08: Sesn by Dr. Patti. Acute internal derangement of the knes, medial and
lateral menisonl suspacted tears, possible ligamentous problams, possible
tibial plateau fraotare and infarotion. :

01/17/08:  MRI at Novada Imaging. Proximal patella tendinosis suggsstive of
poasible jumper’s knee. The anterior and posteriot cruvists, medial and
collatoral and quadriceps appear grossly intsot, No dizorets taars,

01/24/08;  Seen by Dr, Patd, High grade partial tear of the patella tondon and patells
associated edema, Therapy would be appropriate.

RECRIVID

DEC 2 9 2009
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-(CONT.) PAGE 2

01/31/08:

02/06/08:

02/07/08:
03/03/08:

03/24/08:
04/14/08:

, 05/20/08:

06/06/08:

06/13/08:
06/16/08:

06/25/08:

09/10/08:

05/17/08:;

09/24/08:
10/09/08:

10/22/08:
11/10/08:

Follow-up with Dr, Pattl. Xhave asked him if he has had previous trouble
with his knee pain, Doing eny athletic injuries. Tho injury is legitimete

. and is high grade. We have not improved him despite this therapy.

Taken to the Parkway Surgical Center by Dr. Patti where he underwent &
pestial patellar tendon evuision central, ACL proximal inconplets anterior
mosdial menisoel superior anterior latera) meniscal tear and undeswent
partial latecal menigocotomy, partial medis) menjsocotomy, chondroplasty,
central patolta, lataral patalla with redial frequency, shrinkage of the ACL,
open repaix of the patells tendos with pateller unchoring,

Follow-up postoperatively, No signs of infaction, doing better,
Pollow-up with Dr, Pattl, Continued complaints. He has significant
extansor lag, oonsiderable pain from non-shsorbable fibers in the sutuses.
Right now he is in better control, He is still on orutches, .

Seen by Dr. Pattl, Postoperstively. Good progross, good strength.
Follow-up postoperatively, Seusitivity over the pateliar tendon.
Bxamination roveals 30 dagreas of erectua tightoess, 45 degrees of
quedrioeps, Ibelieve that he ja having losues with this,

Seen by Dr. Miso. Continged complaints. Suggests further MR to
ascertain the prior repalt.

Follow-up. MRI was reviewed, Demonstrates some solor changes on the
chondral surface of tho patella. This is intermediate and specific. ACL
has altered signals, but demonstrates fibers intact. Right knee post.
arthroscopio debridament,

Centinued complafnts. Preapetative appointments will be made,
Underwent surgical intervention whate ho underwent e arthrosoopie
major synovectomy.

Follow-up, Went over issues with respeot to his synovectovay end ACL
ropair. Basically his ACL s pot functioning properly as well as signs of
sbnormalitics in the chondral surfaces,

Follow-tp, Continued complaints. ¥irst of all infectiot anterior lateral
without difficulty, Patient just had & big of pain with the last injeotion.
Continue therapy. ‘

Had a second synovectomy antorior and Interal without difficulty. Range
of motion stll has extension Jag,

Bxamination- No offusfon. Sensitivity 0-130 with no restrictions. At this

* point ke hopefully continues to siot have any probiems,

Seen by Dy, Tingy. Patient has complicated courge of knce surgery, His
ourrent jssues are primarily instability and pain, ACL recohstruotion may
be considered to treut the inatability, treatment of the chondral injuries as
well as fomoral chondral defeots may bo appropriato,

FoUow-up with Dr, Mieo, ¥o is functioniug and dotug better. At this
time chondroplasty issues would probably get wotse, :
Follow-up with Dr. Tingy. Disoussed the issue of reconstruction with
allograft with or without microfracture of the patella and possibly medial

femoral condyle. The patient would 1ike to schedule for this, RECEVT Ly
DEC 2 9 2009
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01/09/09:  Follow-up. Sean atatus post ACL reconstruction, microfracture. Ho
reports that with physical therapy his pdimary complaints are the
suprapatellar rogion with contracture of the quadrioeps. |

01/22/09:  Follow-up with Dt. Tingy. Examination- Large offusion of the joint knes,
wounds are healed, negative anterior Drawer’s sign, Lackman test, range
of motion is 0110 degress.

03/06/09:  Follow-up, status post ACL. He is unable to olimb stairs, Wehada
conversation regarding his complex history and the proguosis, He may
have some osteonearosis, MRI would be appropriate,

03/13/09:  Underwent MRI which shows intact ACY,, free truncation edges of the
medial menisous, marked chondromalasia, N

03/26/09:  Pollow-up with Dr. Tingy. At this timo foflow-up MR is completed, No
evidenoe of usteonecrosis of the petolla,

04720/09:  Follow-up. Bxamination- 0-120 degrees. He has mild effusjon,

05/22/09:  Follow-up. Right ACL microfractures. Continued complaints, 0-125
degrees, No effusion,

06/19/09:  Continued complaints. Muitiple procedurss. e was doing muoh better.
There ia not significant effusion, 0-125 degrees. Tinel’s is positive in the
knee,

09/21/09:  Pollow-up for his knes, Notes somo ocoasional weakness, Significant
atrophy of his ceps,

This iu the axtent of the medical records which have been provided.

PAST SURGERIES/MEDICAL HISTORY:
As‘indicated.

CURRENT MEDICATIONS:

None,

PHYSICAL EXAMINATION:

This is 2 33-year-old LVMPD polico officer who has contiouad complaints of the right.
knee ?vith tnability to jump, walk, go up and down stairs and fast twisting, jogging and
knechng’ all bother this geotloman, He has-signifioant pain in the right knee,

Heights 6'6", Welght: 250 1b. Right hand dominant male,

Examination shows normel portals of entry with four portals atd & 6 orh well healed
widline incision. He measurcs 46.5 om for his loft quadtioeps and 43 cin for his right.

He measures 41 cm bilaterally for his calves. His range of motion of his right knea 8 +5-
118, Left kneo is 0-135. Hels +4/5 for his quadticeps and has decreash in sensory in the
Jateral aspeot of his log. Anterior and posterior Drawer signs with a trace of an enterior

. Drawer sigv as woll as a trace of & pivot shift. Molntosh and MoMurray were found to be
negative, His neurovasoular responss of the lower extremities was found to be within
noroal limits, QreeiD
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SUMMARY OF IMPAIRMENT:

This guntleman underwent & partial modial end latetal menlsceotomy which is equivalent
10 & 4% whiole person impajrment acconding to Table 17-33. He also hag 3.5 mum of
atrophy, which is considored sevets atrophy according to Table 17-6, page 530, which is
oquivalent to 5% whole person impairment, He has an ACL repair which he has.a
considered a mild lexity for a 3% whole patson impairment apcording to Table 17-33 and
he hrs range of motion from -+5 degrees to 118 degices which {s equivalent to 4%
sooording to Table 17-30. This gentleman has a flexion contracture of 5 degrees,

'The DRE's oan be combitied togethat, but they cannot be combined with atropby and
they caonot bs combined with the rangs of motion. The range of motion carmot be
combined with the atrophy. Therefors the only two that osm be gombined {s the partial
roedial und Jateral meniscectomy for a 4% and the ACL repair for 3%, which is
equivalent to 7% whols porson impairment, The atrophy for 5% as well na tho rango of °
motion for 4% cannot be combined, although this is a higher inpainnent if these were
abls to be combined.

The patient shonld be awarded 7% whole person impairment and I ask that this claim be
closed and sdjudicated, - :

Today's irapalement rating was porformed in acoordance with the AMA Guides of
Evaluation of Permanent Impairments, Fifth Bditlon, Third Printing, All measurements
woré faken today were taken with a direct gonjometer as indioated in the Fifth Bdition,

Third Printing,
If you have any further questions or concerns, please fael fres to contact my office.
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Sincexely,

' QW I
4% » D.&, F.A.C.O, CLCE, .

Boand Certified Chiropractic Orthopedist

Certlfied Medical Impairasent Rater - (ITETN
Certified Indepondent Chiropractio Bvaluator 9070
Americun Board of Independent Medioal Bxaminers DEC 2 9 2009
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ADVANCED CHIROPRACTIC ORTHOPEDICS

4837 W. Charlestou Bivd. Lns Vegny, Navadn 89167
Tolephone (702) 2450520 Fax-(70%) 240.2072

Rod Perry, D.C, F.ACO, CLCE
Board Certified Chirgpradtic Orthopedist

November 8, 2012

CCMmSI
P.0. Box 35350
Las Vepns, NV BY133-5350

CLAIMANT: — CLAIM #: 12D34C229979
DOL: 0622/t EMPLOYER: L.VMED.

BODY PARY TO BE EVALUATED: Cervical spine, lumbar spine, right knee,
INTRODUCTION:

The above meptioned elaimant enteyed the office today for the purpose of obtaining an

umpainpent iuting of bis servical gpine, Tumbar spine and riglt knee. “He was identified

inday by & Nevada diiver's license and a copy is malutalned for the charl, Ofnote, | amn

familiar with this gentleman, I bavedone a prior PPD of the.sight knee on him on

11724/09, He way awurded 7% whole person impalrment secondary to his injury date of
- QH/U6/08. Apportienment will be on issue.in this case for his right knce,

IXYSTORY OF INJURY:

On 0672212 the cluimant states fat he wos a passenger In the front seat of o minivan and
wag unbeltod: They were northbound on Charleston at Bulfolo when they wete strvk
from the.rear, He slaled that his right foot was on the door und i1 appedved that tic hit his
vight Jower extromity as woll as Joft shonldey. into the door, He states that he did have
toyy of conseiousness. He dovs Kave a prior history of a lumbar microdiscectomy at the
VAL Jevel In 2007, He complains of significant cervical pain that radiutes up the right
portion of his neck luto his Wiead, ¢avsing gidboceipital headnches. He complains of lower
back pain thut rudiates into the right lower gluteal region ns wetl ag the lateral aspuct of
his hip and e loteral aspect of his lawer ley:

CHRONOLOGY OF TREATMENT:

Q6722412 UMC, CT snan of tight knee obtained, (71" sean of chest obuined, ('
senn of tvmbosoerul spine obtained, MRI of cervical sping shows a C4-CS
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dise protrusion; MRI of the lushar spine shows a small patscentsul dise
protrusion indenting the unlovior thecs! sac causing wa significant spiual
stenosis, Also & smoll annular tear noted alung the posterior disc inargin,
JA-LS ramiri) dise protrasion abuting the teoal sac causes no significant
contral narrowing, AP diamoter 12 mm.

Admitted to HoplthSouth Rehabilitution. Dingnosts: S wodovstate your
end motor vohicle acaident with loss of consciousness, bilaterat upper
extieniity weukyess, lower extremity paresthesias, spinal cord injury
without vadiplogic sbaormality, Right Jowor axtremity trauniatic
putalysis,

Seen by D, Tingey. Radiographs and MRI of tho patient show the ACL
graft appears Lo ke {ntact al the subchondial bone. Adsessment: right knae
pain /P motor vehicle accident with a history of ACL reconsttuction,
Microttncture, Follow up in ane month.

Seen by Dr, Gary Flangas for fiourosurgical evaluntion, Lvaluutbon: gait
normal, Range of wotion found tp be dinsinishad tn bls negk as well as hig
lower hack, DTRs 372 for biceps bilatavally, 2/2 far knees, 141 left aunkla
jexk, wace o) the right, Scnsory diminished $1 with some L$
involvement, 36 year old male involved in p motor vehicle accident has
evidence of a central cord syndrome, which agpenrs (0 be resolved.
Cutrently he It experinncing signs and symptomy consistent with hunbar
radticulopathy, parasthesia involving the vight §1 end LS distribution, Plan
to retuin to light duty.

Scen by Dr.. Plangas for follow up. e vefurns today complaining of right
porespinal cervicalgia ns well as houdaches, He usually uses Tylenol, He
suys stretrhing is helping bim. He stihl has u decrenye iy range of motion,
Nournlogicolly, biceps one, triceps 2, lefl knee one, loft.nankle onc, trace
for vight ankele.

Taken to surgery by Dr, Tingey wheic he underweint right knce
tidirastopic chondroplasty, medial femoral condyle with two
COMPATIANT SYIOVCOtomy.

Right luwer extremity Dappler.

Physleal theropy,

Snen by Dr. Tingey. Range of motion of right knee 0-135 degrecs. Wel)
henled. No effugion. S/P chondioplusty us well as spiovectomy,

This is the extent of the medical records which have heen provided,

PAST SURGERIES/MEDICAL HISTORY:

As indicated.

CURRENT MEDICATIONS:

Singulnit, Zyvter,

ALLERGIES:

\
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NKDA,
PHYSICAL EXAMINATION:

FPaGC  a5/07

This is u 36-year-old wele who is an L.V.M.P.D. officer.
Height: 6°6". Weight: 270 th. Right hard dominant male,

Inspection ot the cervical spine shows nu fross abnormalities. He mensored 34 o for his
biceps ind 33 em for Wis forénrms, DTRs are found to be 1+ for the upper extremities 1
include the biceps, wriceps and hrachioradialis. Muscle testingfor the upper extvervities ly
found to be +5/5, including the jurinsie wuscles of the hand, On sensory eomponent
there Is some decrense in sensory in the right upper extreinity, Which {s nondermatomal in
nature, .

Range of motion of the cervico! spine using dual inclinometer ethod was obtained,
Flexion is 60710, 60710, $§/19, $0 degrees of flexion: Extension is 40710, 40710, 42/10,
30 degrees of extension. Left latern) flexion is 50/0, 5010, 52/0 degrezs. Right latersl is
4070, 40/0, 3870 degrees. Lefl vatation.ds 70/0, 70/0, 750 degrevs, Right rotation ls 5070,
S50/0, 48/0 degrces, Palpable spasm is noted in the cerviey) spine, predominantly on the
right side. Axial compression increases paln Tnto the interscapular rogion as well pa the
subocciphin region on the dgln side of the eervical spine. No upper extremity sbnormal
newrologicel signs are present. Hoffinann’s is found to he negative.

On evaluation of the lwmnber spine a well healed midling ineisian iy noted. He measures
47 em for his quadriceps and 42 om for iis calves. DTR= vre formd 1o bo 2474 far patella
fendon and 14/4 for the Achilics tendon bilaterally. He hay a decrsnse in sonsory nlong
the L5-81 distiibution uf'the right lower extremity.

Dual inclinomctet sneasuresients of range of rotion of the lumbar spiire were oblained.
Flexion is 50/10, 50710, 48710, 40 degrees of flexiori, Extension {8 1570, 154, 1S40,
extension 15 degrces. Right lateral flexion is 15/0,.15/0, 18/0 degrees. Loft Jateral
flexfon is 3070, 3070, 30/0 degrees. Palpable spasm is noted in the lumbar spine,
predominnutly wotse on the right'side. He has pain dver the glutes! reglon on palpation,
SLRis found to be posilivis a 42 digrecs on the tight. Musele testing for the lower
extremitiés is Tound to be+5/5, Neurovascular response for the lower ektremitios is
found w be within nonmal lhmits.

Inspection-of the right knee shows nermal portals of entry, Range of motion fs 0-120, -
120, 0-122 degrecs. Auterlot and pdstesior Deawer signs are negative.. McMuwray and
Maclntosh tests ave found to be negative,

Left knos (uninjured knee) range of mation: 8-130, 0-130, 04130 degrees. Orfhopedic
evnluation is found 1o b within norinal imits.
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SUMMARY OF IMPATRMENT;

This gentleman had a prior Jumbar surgtc.ul Intervention, which metuded a
microdiséectomy. - The apportionment of 8 mivcodiscectomy would fall undor o DRE
Lumbosacrsl Categrory BLfor 10% whole petstn impalnwent. As for tadpy’s cvaluation
he must be rated vsing the range of wotion model. Ho has recurrent dise hernfadion with
radiculopathy documented by Dr, Flangas. He alsa has sensory component Joss
consistent with radiculopathy ut the L5-91 level, When we refer to the range of motion
method he would fall under Table 157 D, smgicany treated dise without sesidual signg .
and symphoms for 8% whole persen iripairment, Hid range. of motion loss in the lumbax ;
spine is Aemdvalem 8% who!epers‘)n fropoirment,’ He,i;as,)oss of sensory component
with fogs of snpctﬂcml tactile sensation o the LS and Si'digiibutlon. On Table 15-18

the LS nerve Yool sensoxy ‘componot is wotth 5% ‘maximu sonsoey, tg well as the $1,
which fs 3% maxlinum sansory.: These are multiplied by 0.26, which 15 equivalent to
1.3% for lower extvemity impairment. 1.3 §s multip!ied by 0. 04 10 cotiie up with & whole
person impslrment, ‘This s cuivalent ta 0.52, which is rounded up {0 1% whols peyso .
mpaivment for the L3 nerve oot #s well as the §1 nerve root. We woolct cumhim 8%
fox tye specif spjse dtso ydex with 8% for Joss of ravge of motion, whicl is 15% whols
person impmrmom, ild be conbined with 1% whole porson impultmcnt for the
right 1§ nerve root sensory companent, which ls. equivalent 1o 16% whole person.
impaivment. We would combine 16% with.the right 81 sensury impaitment, which Is

1%, fot a tojul of 1% whole person impatrment, -

17%. whqlc person {rapaivment s x\ow\sppomoned by s DRE ngory t‘c: the pxior
surgical juervention of 10% whole person Smpalmpm, which I equivalant t0 7% whele
pexson upairment for the lumbar spine. Jlis is. combined with 5% whale (q.n.on )
impaitment, as he fits into a DRE Cervical (’ctcgory 1 for siguificant toss alrenge of
meotion that is nenwuiforn Iy nnture i Well as muscular spann. - He has no sigos of

radiculopathy. 7% 5 Sox shelunbyr spine would be coniibined with 5% for the cervical
smidng Fora tntal al $9% whalw nerenn intozifment, -

Tho right knée hins fall range of motfon. Thare {s no ratable impairment on this and ghis.

248 0.0% award.

The pationt should e awarded 12% whole persan linpairment and his clajnt should be
closcd and adjudicated.

Today's inpaitment rating was parfosrmed i secordance with the AMA. Guides of
Evaluation of Permanem Ipainments, Ftith Edition, Third Printing, Al measarements
takeen today wese taken with a long arm gonlfometer for the right Jower extremity mnd 8

dual inclinometer for the cervical andd lwnbiar spine as indicatad i the Pifth Edition,
Thirad Printing;
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Tf you have any firther questions or eoncerns, please eel free &y contast iy office,

Sincercly,

Rod Poiry, D.C,, F ALK, CLCE,

Board Ceptified Chiropractic Ortiopedist

Fellow Americau Board of Chiropractie Orthopedist
Qualified knpaivinent Reter State of Nevada

RP: pz
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December 28, 2012

Pangllly, Robine, Slater
Altn: Craig Slater; Esq
178685 Village Center Circlo
Las Vegas, NV 89134-0562

Re:  Employee: F .
as Vegas Metro Polics Department

Employer,
Claimid: 12034229879
Dale of Injury: 672212

Your insutered: Michae! Gross / File #441.001
Dear Mr, Siater;

| arm writing you as tha Workers' Compensation administrator for the above employer, and in reference to
the.injury outlined above. As of lhis date, we have not recelved any responses regarding the status of ous
final subrogation Jlent in the amount of $108,165.81,

Pleass be advised that thal Las Vegas Matropofiiain Police Department is looking to you for full racovery
of all medicat and disabliity expenditures in accordance with the Workers' Compansation benefils.

At his time, B h2: concluded his medial treatment regarding his. injuries. Attached Is the print out
of Pald Transactions for this claim at this lime. The final llen amount is 108,185.81. When a
reimbursement check is disbursed, please make the check payable lo Las Vegas Mstro Police
Depariwent and mall the check to this office at the P,0. Box below for proceasing.

| would dike to thank you in advance for your full cooperation in this matter. )f you require a copy of oyr
medical file, please forward fo us a signed aulhorization from the smployee in order to complete your
request,

it you heve ahy questions, pledse contdct me dt (702) 477-7016.
Sinterely,
{itssiced (bporo.

Chrislina Cabrora
Clalms Representative

Cc LVMPD

CANNON COCHRAN MANAGHMENT SURVICES, INC, - 0. Box 35350« Lus Vogas, NV 49133-5380

{86) 446-1424 Fax: (N2) 9334861 www.comshoom
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ANORLA 3. YARADA, TSR0

January 2, 2013

Sent via email
CCMSI

Attn: Christina Cabrera

PO Box 35350

Las Vegas, NV 89133
CCINSI.Com

RE: v, Micl:
Our Client:
Your Claim Nu.: 12D34C229979
Our File No,; 441-001

Dear Ms, Cabrera;

Please accept this ns JJJlMl written request for a reduction of the final lien. A reduction in this matter is
requested because the insurance limits available are insufficient to resolve this claim. Specifically, the
responsible driver carried insurance with a limit of $250,000. The currier, Liberty Mutual, recognizing the
cxtent 0 injuries, has agreed to pay the policy limits. Attached hereto is correspondence from
Liberty Mutual wherein they offer 1o pay the policy limits in exchange for a release of liability. Giventhe

extent of’ injuries, this sum was insufficient to fully compensate for his injuries. The
medical bills incurred b)ifor his injuries amount to approximately $78,000. Additionally, he had

approximately $11,000 in lost income and was rated for perinanent injuries. In light of the foregoing, we
conservatively estimate that the value o claim exceeds $325,000. Because the limits of
insurance are insufficient | hereby request that CCMSI reduce their lien.

Specifically, I propose that the settlement funds be split into thirds, My firm, -, and CCMS] each
will receive a 33% split the scttlement proceeds. As a result, each of us would receive the sum of
$83,325.00. 1f you are in agreement with this plan, [ anticipate that payment from the carrier can be
submitted within 15 days and that payment will be made directly to CCMSI,

Should you have any questions, please feel free 1o contact me.

PENGILLY ROBBINS SLATER

e A

CRAIG SLATER, ESQ.
sslatet@penaillylawfirm.com

CDS/sah
Enc.; Correspondence from Liberty Mutual,

)
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STATE OF NEVADA .

Board for the Administration of the Subsequent Injury Account
For Self-Insured Employers

NOTICE OF MEETING

The Board for the Administration of the Subsequent Injury Account for Self-Insured
Employers will hold a public meeting on August 19, 2020, 10:00 a.m., at 3360 West
Sahara Avenue, Suite 250, Las Vegas, Nevada, 89102, in the Executive Video Conference
Room. Due to concerns with COVID-19, the meeting will be conducted via telephone.
The telephone number to participate is (702) 486-5260 or (775) 687-0999 depending on
area code. The collaboration code for the meeting is: 69089#.

AGENDA
Notice: (1) Items on the Agenda may be taken out of order; (2) the Board may combine two or
more Agenda items for consideration; and (3) the Board may remove an item on the Agenda at
any time.

1. Roll Call.

e 2. Public Comment. The opportunity for public comment is reserved for any matter
listed below on the Agenda as well as any matter within the jurisdiction of the Board. No action
on such an item may be taken by the Board unless and until the matter has been noticed as an
action item. Comment from the public is limited to three minutes per person.

* 3. Election of Chair and Vice-Chair of the Board. For Possible Action
* 4. Approval of Agenda. For Possible Action
* 5. Approval of Minutes for March 18, 2020. For Possible Action

* 6. Action on a Recommendation of the Administrator of the Division of Industrial
Relations for Approval of the following request(s) for reimbursement from the Subsequent Injury
Account for Self-Insured Employers.

a. 19C52F913662 City of Henderson
For Possible Action

b. 14G28Y02217 Nevada Energy Inc.
For Possible Action

c. 1665253W001 Southwest Airlines Co.
For Possible Action

Page1of3
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* 7. Action on a Recommendation of the Administrator of the Division of Industrial
Relations for Approval of the following supplemental request(s) for reimbursement from the
Subsequent Injury Account for Self-Insured Employers.

a, 96853A375047 City of Reno
For Possible Action

b, 4D656356313329 Caesar’s Entertainment, Inc.
For Possible Action

c. 00G28Y029597 Nevada Energy Inc.
For Possible Action

d. 074757976184 City of Sparks
For Possible Action

e. 09515A588697 Nevada System for Higher Education
For Possible Action

¥ 8. Approval and/or modification of Draft Decision of Findings of Fact, Conclusions of

Law and Determination of Board, concerning Las Vegas Metropolitan Police Department, Claim
No. 12D34C229979. For Possible Action

* 9. Additional Items:

o a General Matters of Concern to Board Members Regarding Matters Not
Appearing on the Agenda,

b b. Old and New business.

* ¢. Schedule of Next Meeting. The following dates have been scheduled in

advance but are subject to change at any time: September 23, 2020, October 21, 2020,
November 10, 2020 and December 9, 2020.  For Possible Action

*H 10. Public Comment. The opportunity for public comment is reserved for any matter
within the jurisdiction of the Board. No action on such an item can be taken by the Board unless
and until the matter has been agendized as an action item. Comment from the public is limited to
three minutes per person.

" 11. Adjournment. For Possible Action

Single-asterisked items are matters upon which the Board may take possible action.

. Double-asterisked items are matters upon which the Board take no action until the matter itself
has been specifically included on an agenda as an item upon which action may be taken.

Page 2 of 3
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Any person with a disability as defined by the Americans with Disabilities Act who requires
special assistance to participate in the meeting may contact, at least two days prior to the
meeting, Vanessa Skrinjaric at the Division of Industrial Relations, 3360 West Sahara Avenue,
Suite 250, Las Vegas, Nevada 89102, or by calling (702) 486-9098 to arrange for reasonable
accommodations.

This Notice has been posted at the following locations:

Division of Industrial Relations, 3360 West Sahara Avenue, Suite 250, Las Vegas
Nevada 89102

Division of Industrial Relations, 400 West King Street, Suite 400, Carson City, Nevada
89710

Division of Industrial Relations, Occupational Safety and Health Enforcement Section,
4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada 89502

Nevada Business Center, 3300 W, Sahara Avenue, Suite 425, Las Vegas, Nevada 89102

This Notice has also been posted at the following website addresses:

Division of Industrial Relations, Workers’ Compensation Section, Notice of Meeting at
http://dir.nv.gov/wes/hearings

Nevada Public Notices at https://notice.nv.gov

Copies of the supporting (not privileged and confidential) material may be obtained upon request
at the office of the Division of Industrial Relations, Workers’ Compensation Section located at
3360 West Sahara Avenue, Suite 250, Las Vegas, Nevada 89102 or by calling (702) 486-9098.

Page3of3
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file://p://dir.nv.gov/wcs/hearings
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CERTIFICATE OF VERIFICATION OF POSTING OF THE AGENDA ON THE
DIVISION OF INDUSTRIAL REALTIONS WEBSITE

I, Vanessa Skrinjaric, affirm under the pe of perjury that on the __ng_l_:ay of

«.5 vslkﬂ , 2020 at 8 1 80 , 1 verified the posting of the Agenda for the
meeting of the Self-Insured Board for August 19, 2020, was posted to the Division of
Industrial Relations website, http://dir.nv.gov/WCS/Hearings/.

V. A

Signature
Compliance Audit Investigator III
Subsequent Injury Coordinator

T RO ORI
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CERTIFICATE OF PROVIDING E-MAIL OF THE AGENDA FOR POSTING ON
THE STATE OF NEVADA PUBLIC NOTICES WEBSITE

I, Vanessa Skrinjaric, affirm under the penalty of perjury that on the _mgg_gj‘:a’y of

‘\' ,2020at _\ 5 G\g am/ghn)] posted a notice for the meeting to be held
on August 19, 2020 of the Board for the Admifiistration of the Subsequent Injury Account
for Self-Insured Employers to the State of Nevada Public Notices Website, located at,
https://notice.nv.gov/.

V. A

Signature
Compliance Audit Investigator 111
Subsequent Injury Coordinator
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CERTIFICATE OF POSTING OF AGENDA

I, l ‘;L% e ZoLu r 1 S , swear and affirm under the penalty of perjury that
onthe M dayof  ~S ,\l? ,2020at_Y .29 am/gfR, | personally posted
the Agenda for the meeting 1o be held on August 19, 2020 of the Board for the
Administration of the Subsequent Injury Account for Self-Insured Employers at the address

listed below:

Division of Industrial Relations, 400 West King Street, Suite 400, Carson City,
Nevada 89703

o % }(4’,6/[4_ 'Xy/:mﬁf

Signature

Ap L

Title

Note: Afier execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly return the original Certificate to Vanessa
Skrinjaric, Subsequent Injury Coordinator, Workers’ Compensation Section either by e-mail

directed to vskrinjaric@dir.nv.gov, by facsimile sent to 702-486-8713 or via postal service to
the Division of Industrial Relations, Workers' Compensation Section, 3360 W. Sahara

Avenue, Suite 250, Las Vegas, Nevada 89102,
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CERTIFICATE OF POSTING OF AGENDA

I, Michelle Metivier , swear and affirm under the penalty of perjury that on the
_28____dayof July , 2020 at 815 , am, [ personally posted
the Agenda for the meeting to be held on August 19, 2020, of the Board for the
Administration of the Subsequent Injury Account for Self-Insured Employers at the address

listed below:

Nevada Business Center, 3300 W. Sahara Avenue, Suite 425, Las Vegas, Nevada
§9102

 Micheble Metivier

Signature

AA2

Title

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly retum the original Certificate to Vanessa
Skrinjaric, Subsequent Injury Coordinator, Workers® Compensation Section either by e-mail

directed to vskrinjaric@dir.nv.go, by facsimile sent to 702-486-8713 or via postal service to
the Division of Industrial Relations, Workers® Compensation Section, 3360 W. Sahara

Avenue, Suite 250, Las Vegas, Nevada 89102.
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CERTIFICATE OF POSTING OF AGENDA

1, Nﬁ {1¢. élQéQ {a "Md¥ , swear and affirm under the penalty of perjury that
on the gﬁﬂ?day of _J u,'l 5'{ ,2020at 2.5/ , am/@l personally posted
the Agenda for the meeting to be held on August 19, 2020, of the Board for the
Administration of the Subsequent Injury Account for Self-Insured Employers at the address
listed below:

Division of Industrial Relations, Occupational Safety and Health Enforcement
Section, 4600 Kietzke Lane, Building F, Suite 153, Reno, Nevada, 89502

Sig e

AATL

Title

Note: After execution of this Certificate of Posting and posting of the Agenda as shown in
the Certificate of Posting, please promptly return the original Certificate to Vanessa
Skrinjaric, Subsequent Injury Coordinator, Workers’ Compensation Section either by e-mail
directed to vskrinjaric¢dir.nv.gov, by facsimile sent to 702-486-8713 or via postal service to
the Division of Industrial Relations, Workers’ Compensation Section, 3360 W. Sahara
Avenue, Suite 250, Las Vegas, Nevada 83102,
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

Mﬂ! -/ W\C‘-’-\ &‘d& , affirm under the penalty of perjury that on the
9@‘% day of \BU\\JM ,2020at 893 | A m, I personally received,
the Notice of Meeting fo?}thc meeting to be held on August 19, 2020 at 10:00 am, of the
Board for the Administration of the Subsequent Injury Account for Self-Insured Employers. -
I further waive my right to hand delivery of said Agenda having received notice in time to
appear and make a presentation for Caesar’s Entertainment, Inc., 4D656356313329, at said

hearing.

Dalton L. Hooks, Jt., Esq.
dalton@hme.law

Signatureof Heceiver
S alist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the

original Certificate to Vanessa Skrinjaric, via email at vskrinjarjc@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers' Compensation Section
3360 W. Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanesse Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, _MM&MQ«Q&Q , affirm under the penalty of perjury that on the
934& day of gL l% ,2020at B'52 . A m, | personally received,

the Notice of Meeting for the meeting to be held on August 19, 2020 at 10:00 am, of the
Board for the Administration of the Subsequent Injury Account for Self-Insured Employers.
I further waive my right to hand delivery of said Agenda having received notice in time to
appear and make a presentation for Southwest Airlines Co., 1665233W001, at said hearing.

Dalton L. Hooks, Jr., Esq.
dalton@hme,law

Signaturt ﬁ %ecciver
h
l Title d 6 t

Note: After execution of this Certificate of Delivery of Agenda, please promptly retumn the

original Certificate to Vanessa Skrinjaric, via email at yskrinjaric@dir.nv.goy, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers® Compensation Section
3360 W. Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 27" day of July, 2020 at
4:30, pm, I personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers. I further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for City of Henderson,
19C52F913662, at said hearing.

Kasey McCourtney
KMcCourtney@ccmsi.com

i

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at vskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers' Compensation Section
3360 W. Sshara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 27* day of July, 2020 at
4:30, pm, I personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers, [ further waive my right to hand delivery of said Agenda

having received notice in time to appear and make a presentation for City of Reno,
96853A375047, at said hearing.

Kasey McCourtney
KMcCourtney@ccmsi.com

£ =

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate t0 Vanessa Skrinjaric, via email at vskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers’ Compensation Section
3360 W. Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.

00118



mailto:KMcCourtney@ccmsi.com
mailto:vskriniaric@dir.nv.gov

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 27™ day of July, 2020 at
4:30, pm, | personally received, the Notice of Meeting for the meeting to be hetd on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers. [ further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for Nevada Energy Inc.,
14G28Y02217, at said hearing.

Kasey McCourtney
KMcCourtney@ccmsi.com

i

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at vskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers® Compensation Section
3360 W. Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the
time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

1, Kasey McCourtney, affirm under the penalty of perjury that on the 27" day of July, 2020 at
4:30, pm, I personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers. I further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for City of Reno,
96853A375047, at said hearing.

Kasey McCourtney
KMcCourtney@ccmsi.com

K

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at vskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers’ Compensation Section
3360 W, Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the
time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 27™ day of July, 2020 at
4:30, pm, I personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers. I further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for Nevada Energy Inc.,
14G28Y02217, at said hearing.

Kasey McCourtney
KMcCourtney@ccmsi.com

= A

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at vskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers® Compensation Section
3360 W. Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 27 day of July, 2020 at
4:30, pm, 1 personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers. | further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for Nevada Energy Inc.,
00G28Y 029597, at said hearing, "

Kasey McCourtney
KMcCourtney@ccmsi.com

F A

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at vskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers® Compensation Section
3360 W. Sahara Avenue, Suite 250
L.as Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a {ater date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

1, Kasey McCourtney, affirm under the penalty of perjury that on the 27" day of July, 2020 at
4:30, pm, [ personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers, | further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for City of Sparks,
07475T976184, at said hearing.

Kasey McCourtney
KMcCourtney@cemsi.com

P

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at yskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Workers® Compensation Section
3360 W, Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.
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WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF MEETING

I, Kasey McCourtney, affirm under the penalty of perjury that on the 27" day of July, 2020 at
4:30, pm, | personally received, the Notice of Meeting for the meeting to be held on August
19, 2020 at 10:00 am, of the Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers. 1 further waive my right to hand delivery of said Agenda
having received notice in time to appear and make a presentation for Nevada System of
Higher Education, 09515A 588697, at said hearing,

Kasey McCourtney
KMcCourtney@ccmsi.com

F A

Signature of Receiver

Recovery Specialist

Title

Note: After execution of this Certificate of Delivery of Agenda, please promptly return the
original Certificate to Vanessa Skrinjaric, via email at yskrinjaric@dir.nv.gov, via facsimile
at (702) 486-8713 or by mail at the following address:

Vanessa Skrinjaric

Waorkers' Compensation Section
3360 W. Sahara Avenue, Suite 250
Las Vegas, NV 89102

Should the Waiver not be received by Vanessa Skrinjaric for inclusion in the record by the

time of the scheduled hearing, the matter will not be heard and will be rescheduled for
hearing at a later date.

Docket 83262 Document 2022-(9(951’;84
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STATE OF NEVADA
BOARD FOR ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED EMPLOYERS

In re: Subsequent Injury Request for Reimbursement

Claim No: 12D34C229979

Date of Injury: 06-22-12 FINDINGS OF FACT,
Insurer: Las Vegas Metropolitan Police Department CONCLUSIONS OF LAW, AND
Employer: Las Vegas Metropolitan Police Department DETERMINATION OF THE BOARD

Third-Party Administrator: CCMSI8
Submitted by: Kim Price with Lewis Brisbois Bisgaard &
Smith LLP

This matter came before the State of Nevada, Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers (“Board”) for consideration and decision upon appeal by the
applicant from the Subsequent Injury Account (“Account”). In its preliminary decision, the Board
upheld the recommendation of the Administrator, Division of Industrial Relations, State of Nevada
(“Administrator”) to accept the claim pursuant to NRS 616.557 for the right knee. The cervical and
lumbar spine do not qualify for consideration and were not requested by the insurer.

This appeal was heard in a de nove hearing conducted on September 28, 2018. At the
conclusion of the meeting, the Board voted to affirm the recommendation of the Administrator. The
total amount requested for reimbursement is $14,008.47. This amount was under by $13,952.14 in
medical expenses. The amount that should have been requested for reimbursement is $27,960.61. This
claim had subrogation recovery that was included in the request. The amount of verified claim costs
subject to reimbursement pursuant to NAC 616B.7702(1)(b) is $<69,630.88>. Since there was
subrogation recovery the amount to be considered is less than the verified costs spent on the claim.
Disallowances under this claim are considered against all expenses prior to the reduction of the
subrogation recovery, therefore, allowing no reimbursement.

The employee was hired by the Las Vegas Metropolitan Police Department (LVMPD) on July
18, 2006. On September 29, 2006, he injured his right knee. The C-3 Form listed a right knee strain.
The C-4 Form, dated September 29, 2006, listed sprain/strain of the right knee. The injured employee
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sought treatment at UMC and was diagnosed with sprain/strain of the right knee and x-rays were
normal. He was taken off work through October 3, 2006 and then released to modified duty. The
patient saw Dr. Higgins on October 3, 2006. His impression was a bucket handle tear, medial
semilunar cartilage and he requested surgery. The patient had partial debridement of the anterior
cruciate ligament (ACL) with partial synovectomy and medial meniscorrhesis on October 4, 2006. In
follow up reports, Dr. Higgins released the patient to full duty on October 23, 2006 and an ACL repair
after he was finished would be considered. The patient attended physical therapy and was given a knee
brace. As of February 13, 2007, the patient had an ACL deficient knee. He was working in the field
and could continue as long as he protected the knee. He was released from care.

On January 6, 2008, during a foot pursuit, this employee fell into a hole and twisted his right
knee. The C-3 Form indicated right knee strain, and the January 7, 2008 C-4 Form also noted right
knee strain. The C-4 Form was received by the employer on January 14, 2008. The injured employee
had three additional surgeries under this claim and treated with Drs. Patti, Miao and Tingey. The last
surgery was done in December 2008 with follow up under Dr. Tingey. Reporting under the PPD only
goes through September 21, 2009 and the patient continued to follow up. He had been released to full
duty and as of October 27, 2009, the patient had reached MMI and was stable and ratable. Dr. Perry
evaluated this injured employee for permanent impairment and found 7% WPI and did not apportion for
the prior injury or surgery. The rater was not furnished with any medical reporting prior to the 2008
date of injury and the patient denied any previous injuries to the right knee.

In regards to the present claim, on June 22, 2012, he was involved in a motor vehicle accident
and injured his cervical and lumbar spine and right knee. The C-4 Form noted central cord syndrome.
Medical reporting was taken from the November 8§, 2012 PPD evaluation penned by Dr. Perry. The
patient was taken to the hospital via ambulance, treated and released to follow up with Dr. Tingey for
his knee and Dr. Flangas for the spine. MRI of the knee was done and the impression was sprain/strain
with a history of ACL reconstruction and microfracture. On September 5, 2012, the patient was taken
to surgery for the right knee and underwent arthroscopic chondroplasty, medial femoral condyle with
compartment synovectomy. He attended physical therapy and as of October 18, 2012, Dr. Tingey

released him to full duty and he had reached MMI and was stable and ratable.

2-
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The injured employee was rated for the cervical and lumbar spine as well as the right knee. He
was found to have 12% WPI, combined, for the cervical and lumbar spine and no additional impairment
for the right knee. The claim was successfully subrogated and the insurer received reimbursement in
the amount of $83,325.00 to be applied to the claim.

Based on NRS 616C.215(2) and (5), where, as here, the insurer or the Administrator is
subrogated to the proceeds from the recovery against a third party by the injured worker, the insurer is |
entitled to lien the entire award, leaving no room for apportionment. In the alternative, if there were
apportionment, the figure offered by the applicant under its apportionment theory was not established.
The Board finds NRS 616C.215(2) and (5) applies in this matter and finds that based on the facts of this
case apportionment is not appropriate.

In the same vein as this case, if the injured employee receives compensation, the insurer, or in
case of claims involving a subsequent injury account the Administrator, has a right of action against the
person so liable to pay damages and is subrogated to the rights of the injured employee.
NRS 616C.215(2)(B). NRS 616C.215(5) further provides that in any case where the insurer or the
Administrator is subrogated to the rights of the injured employee, the insurer or the Administrator has a
lien upon the total proceeds of any recovery from some person other than the employer. The injured
employee is not entitled to double recovery for the same injury (NRS 616C.215(5)), nor can a self-
insured employer recover more than the amount of its total claim expenditures (NRS 616C.215(4)). As
such, the self-insured employer is required to offset the total amounts received through subrogation.
The subrogation recovery by the self-insured employer exceeds the amount of reimbursement that was
approved in this case.

FINDINGS OF FACT

I The employee was hired by the Las Vegas Metropolitan Police Department (LVYMPD)
on July 18, 2006.

2. On September 29, 2006, he injured his right knee.

3 The C-3 Form listed a right knee strain.

4, The C-4 Form, dated September 29, 2006, listed sprain/strain of the right knee.
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23.  The rater was not furnished with any medical reporting prior to the 2008 date of injury
and the patient denied any previous injuries to the right knee.

24, On June 22, 2012, he was involved in a motor vehicle accident and injured his cervical |
and lumbar spine and right knee.

25.  The C-4 Form noted central cord syndrome.

26.  Medical reporting was taken from the November 8, 2012 PPD evaluation penned by
Dr. Perry.

27.  The patient was taken to the hospital via ambulance, treated and released to follow up
with Dr. Tingey for his knee and Dr. Flangas for the spine.

28.  MRI of the knee was done and the impression was sprain/strain with a history of ACL
reconstruction and microfracture.

29. On September S, 2012, the patient was taken to surgery for the right knee and underwent
arthroscopic chondroplasty, medial femoral condyle with compartment synovectomy.

30.  Heattended physical therapy and as of October 18, 2012, Dr. Tingey released him to full
duty and he had reached MMI and was stable and ratable.

31.  The injured employee was rated for the cervical and lumbar spine as well as the right
knee.

32, He was found to have 12% WPI, combined, for the cervical and lumbar spine and no
additional impairment for the right knee.

33.  The claim was successfully subrogated and the insurer received reimbursement in the
amount of $83,325.00 to be applied to the claim.

34.  The total amount requested for reimbursement is $14,008.47.

35.  This amount was under by $13,952.14 in medical expenses.

36.  The amount that should have been requested for reimbursement is $27,960.61.

37.  This claim had subrogation recovery that was included in the request.

38. The amount of verified claim costs subject to reimbursement pursuant to

NAC 616B.7702(1)(b} is $<69,630.88>.
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39,  Since there was subrogation recovery the amount to be considered is less than the
verified costs spent on the claim.
40.  If any of the foregoing findings is more appropriately construed as a conclusion of law,

it may be so construed.

CONCLUSIONS OF LAW
1. Based on NRS 616C.215(2) and (5), where, as here, the insurer or the Administrator is

subrogated to the proceeds from the recovery against a third party by the injured worker, the insurer is
entitled to lien the entire award, leaving no room for apportionment.

2. In the alternative, if there were apportionment, the figure offered by the applicant under
its apportionment theory was not established.

3. The Board finds NRS 616C.215(2) and (5) applies in this matter and finds that based on
the facts of this case apportionment is not appropriate.

4. Disallowances under this claim are considered against all expenses prior to the reduction
of the subrogation recovery, therefore, allowing no reimbursement.

5. If the injured employee receives compensation, the insurer, or in case of claims
involving a subsequent injury account the Administrator, has a right of action against the person so
liable to pay damages and is subrogated to the rights of the injured employee. NRS 616C.215(2)(B).

6. NRS 616C.215(5) further provides that in any case where the insurer or the
Administrator is subrogated to the rights of the injured employee, the insurer or the Administrator has a
lien upon the total proceeds of any recovery from some person other than the employer.

1. The injured employee is not entitled to double recovery for the same injury
(NRS 616C.215(5)), nor can a self-insured employer recover more than the amount of its total claim
expenditures (NRS 616C.215(4)).

8. As such, the self-insured employer is required to offset the total amounts received
through subrogation.

9. The subrogation recovery by the self-insured employer exceeds the amount of

reimbursement that was approved in this case.
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10.  If any of the foregoing conclusions is more appropriately construed as a finding of fact,

it may be so construed.

ORDER

IT IS, THEREFORE, ORDERED the application for reimbursement for the above-referenced

claim is APPROVED.
Dated this 19th day of August, 2020.

BOARD FOR ADMINISTRATION OF
THE SUBSEQUENT INJURY ACCOUNT
FOR SELF-INSURED EMPLOYERS

BY:/s/ Cecilia Mevyer
Cecilia Meyer, Chair
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STATE OF NEVADA
BOARD FOR THE ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED EMPLOYERS

In re: Subsequent Injury Request for Reimbursement

Claim No: 12D34C229979

Date of Injury: 06-22-12 FINDINGS OF FACT,
Insurer: Las Vegas Metropolitan Police Department CONCLUSIONS OF LAW, AND
Employer: Las Vegas Metropolitan Police Department DETERMINATION OF THE
Third-Party Administrator: CCMSI BOARD
Submitted by: Kim Price with Lewis Brisbois Bisgaard &

Smith LLP

PLEASE TAKE NOTICE that the FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
DETERMINATION OF THE BOARD was entered on August 19, 2020 in the above-captioned matter,

a copy of which is attached hereto.

Dated: September 1, 2020.

AARON D. FORD
Attorney General

By: /s/ Donald J. Bordelove
Donald J. Bordelove
Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave,, Suite 3900
Las Vegas, NV 89101
dbordelove@ag.nv.gov
Attorneys for the Board

-1-
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, Office of the Attorney General, and that
on this Ist day of September, 2020, I served a copy of the NOTICE OF DECISION by mailing via US

Certified Mail a true copy to the following;

Via US Certified Mail No. 7014 2120 0003 0405 4432
Kasey McCourtney

P.O. Box 35350

Las Vegas, NV 89133

/s/ Michele Caro
Emfployee of the State of Nevada
Office of the Attorney General
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SELF-INSURED EMPLOYERS,

Electronically Filed
9/24/2020 5:13 PM
Steven D. Grierson

CLERK OF THE COU
PTIR ‘ ‘ W g PP

DANIEL L. SCHWARTZ

Nevada Bar No. 005125

Daniel, S¢hwartz@lewisbrisbois.com

JOEL P. REEVES CASE NO: A-20-821892-J

Nevada Bar No. 13231
Joel Reeves@lewisbiisbais.com Department 14

KIM D. PRICE

Nevada Bar No. 7873
Kim.Price@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300. W. Sahadra Avenue, Sulte 300, Box 28
Las Vegas, Nevada 89102

Telephone: 702.893.3383
Facsimile: 702.366.9563.

‘Attorneys for LYMPD and CCMSI

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE Case No..

DEPARTMENT; and CANNON COCHRAN o | |
MANAGEMENT SERVICES, INC,, PETITION FOR JUDICIAL REVIEW

Petitioners, Arbitration Exemption Claimed:

Review of Admimistrative Decision
V8.

STATE OF NEVADA BOARD FOR THE

ADMINISTRATION OF THE.
SUBSEQUENT INJURY ACCOUNT FOR

Respondent.

COMES 'NOW, Petitioners, Las Vegas Metropolitan Police Department (“LVMPD™) and

Cannon Cochran Management Services, Inc: (“*CCMSI™ by and through their dttorneys, DANIEL

L: SCHWARTZ, ESQ., JOEL P. REEVES, ESQ., and KIM D. PRICE, ESQ., of LEWIS.

BRISBOIS BISGAARD & SMITH LLP , in the abOVe—entitled, Petition for Judicial Review and
petitions this Court for judicial review of the Findings of Fact, Conclusions-of Law, and’

Determination of the State of Nevada Board for the Administration of the Subsequent Injury

4832.8281-3644.1

00133
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Account for Self-Insured Employers (“BOARD”), mailed on August 27, 2020, a copy of which is

“I *

attached hereto as Exhibit

The instant Petition for Judicial Review is filed pursuant to NRS 616C.370, NRS
616B.557, and Chapter 233B of the Nevada Revised Statutes which mandates that judicial review

shall be the sole and exclusive authorized judicial proceeding in contested industrial insurance

claims for compensation for injury or death.

The decision of the BOARD was in vioiaﬁon of constitutional or statutory provisions, was
in excess of the authority of the BOARD, was based upon errors of law, is arbitrary or capricious
in nature, and constitutes an abuse of discretion. The Petitioners, LVMPD and CCMSI,
specifically request, pursuant to NRS 233B.133, that this Court receive written briefs and hear oral
argument.

DATED this .Zf__fi_’gday of September, 2020.

Respectfully submittes

ARD & SMITH

HWARTZ, ESQ.
\ ar No, 5125
L YOR P, REEVES, ESQ.

‘”7Nevada Bar No. 13231

/ KIM D. PRICE, ESQ.

Nevada Bar No. 7873

2300 W, Sahara Avenue, Suite 300, Box 28
Las Vegas, Nevada 89102
Telephone: 702.893.3383
Facsimile: 702.366.9563
Attorneys for Petitioners
LVMPD and CCMSI

4832:8281-3644.| 2
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that on Septembeﬁﬁgzo, a true and correct copy
of the foregoing PETITION FOR JUDICIAL REVIEW was duly mailed, postage prepaid and

addressed to the following:

LVMPD

Jeff Roch

Director of Risk Management
400 South MLK Blvd.

Las Vegas, Nevada 89106
Petitioner

CCMSI

Dusty Marshall

Claims Supervisor

PO Box 35350

Las Vegas, Nevada 89133
Petitioner

Donald J. Bordelove

Deputy Attorney General

Office of the Attorney General

555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Attorneys for Respondent

State of Nevada

Attorney General Aaron Ford
100 North Carson Street.
Carson City, Nevada 89701
Attorneys for Respondent

Industrial Relations (DIR)
Christopher Eccles, Esq.

3360 West Sahara Avenue, Suite 250
Las Vegas, Nevada 89102

Industrial Relations (DIR)
Division Headquarters

400 West King Street, Suite 400
Carson City, Nevada 89703

/11
/11
/11
/11

4832-8281-3644.1 3
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Department of Business and Industry
Director Terry Reynolds

1830 College Parkway, Suite 100
Carson City, Nevada 89706

4832-8281-3644.
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TEmployerLas Vegas Metropolitan Police Department
Third-Purty Administrator: CCMSIS

STATI.OF NEVADA
BOARD FOR THE A DMINISTRATION OF

THE SUBSEQUENT

INJURY ACCOUNT FOR SELF-INSURED EMPLOYERS

In te: Subsequent Injuiy Reqoest for Reimburseniénl

Cluim No: [12D34C229979
Daté of Injury: 06-22-12
Tngurer; Las Vegas Metropolitan Police Departiment

Submifted hy: Kivn Price with Eewis Brishois Bisgaard &
Smithr LI

PLEASE TAKE NOTICE that the FINDINGS OF FA

DETERMINATION OF THE BOARD was entered on August 19, 2020 in the above-captioned miatter,

acopy of which is attached hergto,

Dated: Auguist 27, 2020,

AARON D. FOR
Altorney General,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
DETERMINATION OF THE
ROARD

CT. CONCLUSIONS OF LAW, AND.

D

By s/ Donald J. Bordelove

Danald J. Bewd

clove

Deputy Attorney Gencral

Office of the A

ttorney: Gendral

555 E. Washington Ave., Suile 3000
Las Vegus, NV 89101
dbordelove@ag.nv gov
Atrorneys for thie Board
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CERTIFICATE OF SERVICE
I certify that Tam an employée of the State of Nevdda, Office of the Alttorney an‘er.al,- and tli‘zgti
on this 27th day of Augiist 2020; I Served the NOTICE OF ENTRY OF FINDINGS OF FACT,,
CONCLUSIONS OF LAW,; AND DETERMINATION/OF THEBOARD by dépositing for mailing |

.t General Services, State of N evada,.in a Sb’al\édx:cnvélqpé_i bostage prep'aid.a trneé.¢opy to the 'fdll'owi.'ng_:x-

O I T T T -
(S SO A 4 o.~‘«o.ob3'8tn~$ LB =B

8 3

.
[o)

Certified Mail No. 7019 0160 6000 0498 4588
Contie Ford

Sierra Nevada Administrators
P.O. Box 15750
’Las Vegas, NV 89114

Certified Mail No. 7019 0160.0000 0498 4571

Christopher Eccles, Bsq.
Dwasmn ofIndusteial Relations

L (|3360 W, Sakara Ave., Ste 750
LasVegas, NV 89102

‘Certified Mail No. 70190160.0000 04984564
‘Kim Price, Esg.

[Lewis Brisbois Bisgdard & Smith

2300°'W. Sahara Ave,, Ste, 300

Las Viegas, NV 89102

s/ Michele Carg
mployee of the State of Nevada

ice of the Attorney General
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Submitted by: Kim Price with Lewijs Brisbois Bisgasrd-&

STATE OF NEVADA
BOARD FOR ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED EMPLOYERS

Tn re: Subsequent Injury Reguest for Reimbuisément

Claim No: 121334C229979

Dateof Injury: 06-22-12 FINDINGS OF TACT,
Tnsurer: Lad Vegas Metropolitaii Police Depaitment CONCLUSIONS OF LAW, AND
Bmployer: Las Vegas Metiopolitan Police Department 'DETERMINATION QF THE BOARD

Thivd-Party Administedtor: CCMSIS:
Smith LLP

“This matter. came before. the State of Nevada, Board tor'the Administration. of the Subsequent.
Tnjury, Account for-Sélf-Insured Bmployers (“Board®) for consideration and decision upon appeal by tlie-

applicant from the Subsequent Injury. Account {“Aceount”). Tn ity preliminary decision, the Bourd

upheld the recommendarion of the Administraor; Division of Indusérial Relations, State of Nevada

(“Administrator™} Yo, accept-the claim pursuant to NRS 616,557 for the vight knee, The cervical and,

lurdbar spine do not qualifyfor consideration and were nat requested by the insurer;

This appeal ‘was heard 4n & de novo heaiing condueted- on September 28, 2018. At the.

Goriclusion of the meeting, the Board voted:to affirin the veétonmendation of the Administedtor. - The:

total amount requested for reimbursement is '$14,008:47. This amount was under by $13,952.14 in

medical expenses. ‘The atmount that should have been requested for refmbursement is $27,960.61. This
¢laim had-subrogation réecovery that was included in the raquest, The amount of verified claim costs”
subjéct 0. reimbiisement " pursudnt o NAC 616B:7702(1)(b) is $<69,630.88>. Since there tvas |

gubrogatien. recovery: the. amiount to be considered is less than the verified costs gpent.on the claim.

Ditallowancés under this. claitm are. considered agaiiist :all expefises. prior o the reduction of the
sitbfogation recovery, thereforé, allowing no reimbnrserﬁén'.ﬁ.-,

The emiployee was hired by the Las"Vegas Metropdlitan Police Department (LVMPD).on'July
18,2006, Oh-September 29, 2006, he injuted his right knee. The C-3 Form listed a right kiee strain.

The.C:4 Forim, dated September 29, 2006, ‘ﬁé’ted.sprait;/scmij) of the right knee. The:injured enployee
~1-
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sought treatment at UMC and was, diagnosed--with sprain/Strain-of the right knee-and x-rays w...e]'e.-

|| semiilubar. cartilage -and he fequestéd sucgery, The patient had pactia} debridenient of ‘the anterioi

1| after he was finished would be considered. The. patient. aftended physical therapy afid was given a kneg:
| brage. As of:February. I3, 2007, thé patiesit had-an ACL: deficient knee. He was working in the field

|| atid Gould continue as long as he protecied the kitee. He was reledsed from care.

:'th"é.» prioi injury oF surgery. "The ratér was ‘riot futnished with any medical reporting prior to the 2008,

| his knee:and. Dr, Rlangas for-the spine. WIRI of the lgned“was_.dpne and the impiession was sprain/strain

| wiih & Histoty of ACL reconstruction and microftacture. ‘On September 5, 2012, the patient was tiken-

normal. He was-taken.off work tarough Octeber 3, 2006-and then réleased to modified duty. The

pp;iiént saw. Dr.. Higgins on October 3, 2006, His impression was a bucket handle ‘teat, wedial

cruciate Yigament (ACLY with partial synovectomy and medial meniscorrhesis. on October 4, 2008, In

follow up reports, DE. Higgins released the-patient to full duty.on October 93, 2006 and an.ACI. Tepair

On.January 6, 2008, durifig; a fot pursuit; this ermployee. fell: into a Hole and twisted higright
knee. The C-3 Form indicated ﬁé__ht.ﬁknee stain, and the Jéhu‘e‘ixjy 7, 2008 C-4, Form also. noted riglit.
knee strain. The C-4 Forni was received by the.employer-on January 14, 2008, The injured employee

had three additional surgeties under this-cldim and tredted 'with Drs, Pitti, Mizo and Tingey. The.last

‘goes throngh September:21,:2009 and the patientcoritinued to follow up. He‘had been teleaséd 16 full
duty-and a¥ 6f October 27,2009, thé:patient had reached MMI and. wis stble and ratable. Dr. Pérry

evaluated this injured employeé for permanent impairmient dnd found 7% 'WPI anddid not apportion for.

date-of injury-and the: patient denied any previous ihjjua?ics‘ to:the right knee.

In regards-fo the present cldim; on June 22,2012, he was, invalved, in-a-motor vehicle aceident
-and injured His cervical and lnmbar spine-and sight knee. The C-4 Form nioted central cord syndrome;
Medical reporting was taken: from: the November €, 2012 PPD syaluation penned by Dr: Peiry. The

patient was taken to the hospital via ambulance; treated and released to. follow up with Dr. Tingey for

to sureiy. for the righit knee-and inderwent arthroscopic chéndroplasty, medial fernoral condyle with
ompartinient synévéctomy. He-ﬁat-.t'endéd. .physical, tberapy and as of October 18, 2012 Dr. Tingey.
released him to full duty and he hdd teached MMI and wag stdble and ratable.

O
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for {he right knee. The clairr was suceessTully. subrogated and. the insurer received reimbursement in.

{ the amount of $83,325 .00 10" be applied 1o the:cldim.

subrogated to the proceeds from the'recovery agalrist'a third party by’ the: injured worker, the insurer is.|

person so, liable to pay dafnages and is subrogated o the. rights of the ‘injured  employee.

| approved in-thiy case.

Thie injured eémployee was:rated for the cervical and lutnbar spine-ds wiell as the.sight kice; He

was found to have-12% WEPL, combined, for the cervical and lumbér spine and no additional impairment

‘Baged ‘on NRS. 616C.215(2) and (5), where, as here, the insurer or the Administrator is

entitled fo lien the entire award, leaving no room’fer apporticament.. In thg-aliernative, if there wete
apportionient; the-figure offered by the applicanc-ufider itS-apportionment theory was not astablished.|
The Board finds NRS 616C€.215(2)-and (5) applies in this thatter and’ finds: that baged on the facts of this :
gase.apportionient is notappropriate,.

In the same véin as-this cage,-if the injured efaplayce-receives compensation, the insurer, or in

‘casé of claims inivolving a subséquent injury aceouiit the Administator; has-a right of-action against the |

NRS 6‘1;6(3';’2{'1"55(2)'(;13')-.“ ‘NR’S 616C.215(5) further piovides that ini-any ciise where thé:insurér or the
Adrivinistiator is subrogated to-the rights of the injuted émployee; the ingurer or the Admitiistrator'has 4
lien upbn the total proteeds of any recovery from sode: pefson othér than the employet. The injured
employce is not éhritled to double recayery: for the saine injury (NRS 616C.215(3)), not can a self-
inguied-employer recover mofe than the amount.¢f its total claitn expenditires (NRS 6L6C.2[5{4)). As
such, the self-insured employer is'required to offsét the total amounts: received through subrajzation,

The. subrogation recovery by the self-inured employeriéxceeds. the amount of réimburseinent that was

FINDINGS OF FACT

1, Theemployee was hired by the Las Vegas Metropolitan Police Department (LVMPD)
on July 18, 2006:

2. On September 29; 2006, he injured his right knee:

3 The €-3. Form listed. a right knee:strain.

4, The G+4 Form, dated September 29,2006, listed sprain/steain of theTight kiee.

3s
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and did.not apporiion for the. prior injury or sufgery.

5. The injured employee sought trentment.at UMC and wai diagnosed with sprain/steain of.

6. He was taken off WQrK'-thro'ugh,OctQﬁcf 32006 ‘and then releaséd to modified duty:.
7. 'The patient saw Di. Higginson Octobier 3, 2006,

8. His impreéssion was a bucket handle tear, medial Semilunac gartilage- and he r“equesteﬂ'

0, The patient-had partial debridénent of the anterior cruciate:ligameént {ACL) wiilt partial
synovectomy-and medial meniscorrhesis on Odtaber 4, 20086,
10. In follow up feports, Dk Higgins released the patient to full duty on Ogtober 23, 2006
and an ACL repair after he was finished would be considered.
11, The patientatterided physical therdpy-and-wis. givén 4 knge brace,
12, sAs.of Bebruary 13, 2007, tbe patient tiad an ATL deficient Knes:
13.  'He was-working it the fiéld and‘cduld‘f:ontiquE‘asP I-ong;zas_'hc p_;:oj:e'c‘téd" the kines:
14, ‘Hewasreledsed fiom sare.
15, On January 6, 2008, during a foot pursuit, this émployee. Fell into a hole and twisted his.
right knee:
6. The 'G-‘?..Form indicated right knee strain, and"the Janvary 7, 2008 C-4 Form.also nated |
right’kinee, siran. 1
19.  The (-4 Form was réceived by the employer oh.January 14,2008,
18.. The iajuced employes hidd thres ddditional surgefies under this laitm and.treated With
Drs. Patti, Miao dod Tingey.
18.  The lastsurgery was donein Deceinber. 2008 witi follow up under Dr. Tingey.
20.  Reporting under the: PPD only goes through Septerber 21, 2009 and the pafient
contifued to follow up.
21, He'had been releastd to full duty and s of October 27, 2009, the pafient had reached
MMTI and was stable and ratable.

22,  Dr. Perry-evaluated-this injored émployee for permanent-impairmient and found. 7% WPI{

14-
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and the.paticat denied dny previcus injuries to the right knee.

o Ur & W

1 with Dr; Pingey for liis knee and Dr: Flangas for the sgine,

duty and he had reached MMI and was:stable and Eatable.

23, 'The rater was-not furnistied witlhi any. inedical reporiing prior tethe 2008 ddte of injury

24, ©nJune 22,2012, he-was involved in a rhotor vehicle accident and infured bis cervical
anid Tumibar spine.and.right knee.

25.  “The-C-4 Formnoted central cord syndraine, |

26, Medical repoiting was talen from-the Noveraber 8; 2012 BPD evaltmtion pennied by |
Dr. Perry. '
' 27.  The patient wés taken'to the 'hogpital via ambilance, treated and released o follow’ up: _

28. MR of the kiiee was done arid the impression was. sprain/strain with-a- history of--A,CL
reedastructionand microfraciure.

| 29.  On-Septembét 5,2012, thiepatient was taken to surgery for;the rightknee dnd underwent|
-irthtoscopie:ctiondeoplasty, miediat femcial coridyle with compartment synovectomy,

30.  He-atfended physical therdpy-and as:of October 18, 2012, Dr. Tirigey released him to:£ill
31..  The injured employee. was fated for the cetvical and lumbar’ spine.as weil a5 the right

32.  He wis found t6 have 12% WPI, combined, for the cefvical and lumbar-spine and no
additiondl impairment for.the right kitee.

33, Thé-cliim was successfully subrogated and.the. insuret received reinibursement. in thet
amidune of $83,325.00 10 beé applied to the'claim.

34, The total amount tequested for reimbursement is-$14,008.47.

35, This amountivés tndérby $13,952.14 in medical expenses:

36. The amount thatshould Have been requested for reimbursement is. $27,960.61.

7. This claim had subrogafion récovery that Was ineluded i the. request.

48,  The amount of verified claim costs ‘subject -tor Telmibugsement pursuant to

NAC 616B.7702(1)(b) is $<69,630.88>.
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39, Since there was subrogation recovery the amount to be considered is less than -the
verified costs $pent on the elaim:

4D, Tany of the lotegolng findings is more appropridtely construed.as a canclusion of law;
it may be so construed,

CONCLUSIONS OF LAW

L, Based on NRS 616C,215(2) and (5), where, as here, the insurer.or the: Administrator is
| subrogated to the proceeds from the recovery against a third party by the injured worker, the insurer is
entitled 1o lien ihe eatire awsird, teaving no room foi appartionmient.

2 In the altermative, if there were-apportionment, the figure offered by the-applicant under
its-apportionment theory wits not established.

3. The Board finds NRS 616C.215(2) and (5) applies in this mutter-and finds that based on
the (acts of this case Appottioiment is not appropriate.

4. Disallowances under this claim aré consideted against all expenses prior io the reduction
of the subrogition tecovery, theretore, allowing no reimbuirsérment,

5. I the injured employee receives. compensation, the insurer, or in case of “claims
involving a subsequent injury account the Administrator, has o right of action against the person so |
liable to.pay damages and is subrogated to the rights of the itjured employee. NRS 616C.2[5(2)(B).

6. NRS 616C.215(5) finther provides that in any: caSe where the insurer or thé
Administrator is subrogated to the rights of the. injured emplayee, the insurer or the Administeator has u.
tien upon the totdl procecds of any recm'e_[.'y- from some person other than the eniployer.

7. The injured employee. is not entitled to double recovery for the same injury
(NRS 616C.215(5)), nor can a sett-insured employer recover more than the amount of its total claim
expenditures (NRS 616C.215(4)).

8 As such, the self-insured émployer is required to offset. the total awmounts received
throtigh subrogation. |

9. The subrogation recovery by the selfinsured eniployer exceeds the amoont of

reimbursemient \at was dpproved in this case.

-6+
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10, Ifany of the .,fi)regloing_-copc,l_usior_rs is more approgﬁat,él'y',_c_:ong!;rued.:as-;a finding of fact, |

it.may be-so construed.
ORDER _
IT IS, THEREFORE, ORDERED the application. for reimbursenient for the above-referenced ,-

| elaim is APPROVED,

Dated this 19tk day:of August, 2020.

BOARD FOR ADMINISTRATION OF
THE SUBSEQUENT INJURY ACCOUNT
FOR SELE-INSURED EMPLOYERS

BY s/ Ceeilia Meyver
Cecilia:-Meyer, Chair.
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Steven D. Grierson
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Donald C. Smith, Esq.

Nevada Bar No.: 000413
Jennifer J. Leonescu

Nevada Bar No.: 006036
Christopher A. Eccles, Esq.
Nevada Bar No.: 009798

State of Nevada

Department of Business and Industry
Division of Industrial Relations
3360 W. Sahara Ave., Ste. 250
Las Vegas, NV 89102

Phone: (702) 486-9070

Fax:  (702) 486-8717
donaldcsmith@dir.nv.gov

jleonescu@dir.nv.gov

ceccles(@dir.nv.gov

Counsel for Division of Industrial Relations

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, and CANNON
COCHRAN MANAGEMENT SERVICES,

INC.
‘Case No: A-20-821892-]

Petitioners,
Dept. No: 15

V.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED
EMPLOYERS,

Respondent.
/

RESPONDENT DIVISION OF INDUSTRIAL RELATIONS’ NOTICE
AND

STATEMENT OF INTENT TO PARTICIPATE — NRS 233B.130(3)

Page 1 of 4
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By way of this document and service thereof to all other parties named above and in
accordance with §233B.130(3) of the Nevada Revised Statutes, Respondent Division of

Industrial Relations hereby gives notice of and proclaims its intent to participate in the Petition

STATE OF NEVADA
m‘ "I!‘Ianofl ’ I 3 IR E IQ -D. - - c !'

Office

3360 West Sshars Ave., Suite 250

(702) 4869070

Las Vegas, Nevada 89102

NS N N v s N

NON D NN NN NN e
RN - SR VR U R S R = SR - N S - T T N " I S

for Judicial Review filed by the above captioned Petitioner on September 24, 2020.

Dated this 13" day of October, 2020 and respectfully submitted by:

I8! Gincotoplion 4. Eccles

Christopher A. Eccles, Esq.
Division Counsel

Page 2 of 4
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3360 West Sahara Ave., Suite 250
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STATE OF NEVADA
Division of Industrial Relations - Divii
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that I am an employee of the State of Nevada,
Department of Business and Industry, Division of Industrial Relations (DIR), and that on this
date, I caused to be served a true and correct copy of the document described herein by the

method indicated below, and addressed to the following:

Document Served: Respondent Division of Industrial Relations’ Notice
A and Statement of Intent to Participate — A-20-821892-J
NRS 233B.130(3)
Person(s) Served: U.S. Mail

g or certified) circle one

via State Mail rooy _
Daniel L. Schwartz, Esq. deposited directly with U.S. Mail Service
Joel P. Reeves, Esq. —__Overnight Mail
Kim D. Price, Esq. Interdepartmental Mail
Lewis Brisbois Bisgaard & Smith Messenger Service
2300 W. Sahara Ave. ____Facsimile fax number:
Ste. 300, Box 28 Electronic Service

Las Vegas, NV 89102
Counsel for Petitioners LVMPD

and CCMSI
Person(s) Served: U.S. Mail .

~ via State Mail roofh (régiitar or certified) circle one
LVMPD deposited directl@it;;k& Mail Service
c¢/o Jeff Roch Overnight Mail
Director of Risk Mgmt. Interdepartmental Mail
400 S. Martin Luther King Blvd. Messenger Service
Las Vegas, NV 89106 Facsimile fax number:
Petitioner
Person(s) Served: U.S, Mail .

via State Mail rogim (regularjr certified) circle one

CCMSI deposited directly Wwith-U'S. Mail Service
c¢/o Dusty Marshall Overnight Mail
Claims Supervisor Interdepartmental Mail
P.O. Box 35350 Messenger Service
Las Vegas, NV 89133 Facsimile fax number:
Petitioner ‘

Page 3 of 4
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Office

3360 West Sahara Ave., Suite 250
Las Vegas, Nevada 89102

STATE OF NEVADA
Division of Industrisl Relations - Division C 3

(702) 486-9070
=
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Person(s) Served:

Donald J. Bordelove, Esq.

Deputy Attorney General

Office of the Attorney General
555 E. Washington Ave.

Ste. 3900

Las Vegas, NV 89101

Counsel for Respondent Board for
the Administration of the
Subsequent Injury Account for
Self-Insured Employers

U.S. Mail
via State Mail room (regular or certified) circle one
deposited directly with U.S. Mail Service
QOvernight Mail
{~Interdepartmental Mail
Messenger Service
Facsimile fax number:

Electronic Service

DATED this 13" day of Ogfdber, 2020.

S% of Nigv4dg Employee

Page 4 of 4
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Electronically Filed
10/14/2020 9:57 AM
Steven D. Grierson
CLER

{ OF THE COU

STAT
AARON D. FORD
Attorney General

Donald J. Bordelove (Bar No. 12561)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3094 (phone)

(775) 684-1108 (fax)

E-mail: dbordelove@ag.nv.gov

Attorneys for Respondent
Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE | Case No. A-20-821892-J
DEPARTMENT; and CANNON Dept. No. 15

COCCHRAN MANAGEMENT SERVICE,
INC.,

Petitioners,

VS.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT FOR
SELF-INSURED EMPLOYERS,

Respondent.

STATEMENT OF INTENT TO PARTICIPATE
COMES NOW Respondent, the Board for Administration of the Subsequent Injury

Account for Self-Insured Employers, by and through its counsel, and hereby notifies this

Court of its intent to participate in this judicial review.

Page 1 0of 3
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This filing is made as required by NRS 233B.130 and without any waiver of the

procedural, statutory, and jurisdictional defects in Petitioners’ filings.

Dated: October 14, 2020.

AARON D. FORD
Attorney General

By: /s/ Donald J. Bordelove
Donald J. Bordelove (Bar. No. 12561)
Deputy Attorney General
Attorneys for the Board

P 2 of
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I certify that I am an employee of the Office of the Attorney General, State of Nevada,
and that on October 14, 2020 I filed the foregoing STATEMENT OF INTENT TO

PARTICIPATE via this Court’s electronic filing system. EFS users will be served

electronically via email.

CERTIFICATE OF SERVICE

s/ Michele Caro
An employee of the Office of the Attorney General

Page 3 of 3
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Electronically Filed
11/9/2020 4:12 PM
Steven D. Grierson

CLERK OF THE COUR
TRANS W. g; O

AARON D. FORD
Attorney General

Donald J. Bordelove (Bar No. 12561)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3094 (phone)

(775) 684-1108 (fax)

E-mail: dbordelove@ag.nv.gov

Attorneys for Respondent
Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT; and CANNON COCHRAN
MANAGEMENT SERVICES, INC,,

Petitioners,
v, Case No.: A-20-821892-]
STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT FOR
SELF-INSURED EMPLOYERS,

Dept No.: XV

Respondent.

R N N N N N N N I RN

TRANSMITTAL OF RECORD ON APPEAL IN ACCORDANCE WITH THE

NEVADA ADMINISTRATIVE PROCEDURE ACT

Pursuant to NRS 233B.131, the STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE SUBSEQUENT INJURY ACCOUNT FOR SELF-
INSURED EMPLOYERS (SIA) now files the entire record of the proceedings under review

1

Case Number; A-20-821892- 00154
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by this Court as a result of the Petition for Judicial Review pursuant to NRS 233B.130 filed
by LAS VEGAS METROPOLITAN POLICE DEPARTMENT and CANNON COCHRAN
MANAGEMENT SERVICES, INC., Respondents.

DESCRIPTION

ADMINISTRATOR’S RECOMMENDATION
DATED APRIL 18, 2018

ADMINISTRATOR’S AMENDED
RECOMMENDATION DATED APRIL 25, 2018

NOTICE OF MEETING FOR
JUNE 27, 2018

NOTICE OF MEETING FOR
JUNE 27, 2018 (AMENDED)

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 8, 2018

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 18, 2018

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 8, 2018

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 18, 2018

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 18, 2018

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 18, 2018

WAIVER OF HAND DELIVERY AND
CERTIFICATE OF RECEIPT OF NOTICE OF
MEETING DATED JUNE 18, 2018

BATES NO(S).

ROA 0001-0042
ROA 0043-0049
ROA0050-0052

ROAO0053-0055

ROAO0056

ROAO0057

ROAO0058

ROAO0059

ROA0060

ROA0061

ROAQ062
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MEETING MINUTES FOR
JUNE 27, 2018

BOARD COUNSEL LETTER TO KIM PRICE, ESQ.
DATED JULY 11, 2018

BOARD COUNSEL LETTER TO KIM PRICE, ESQ.
DATED OCTOBER 8, 2018

KIM PRICE, ESQ. LETTER TO BOARD COUNSEL
DATED AUGUST 10, 2018

NOTICES, CERTIFICATIONS & WAIVERS
FOR MEETING ON
SEPTEMBER 26, 2018

EXHIBIT #5
DATED SEPTEMBER 24, 2018

CERTIFICATES OF POSTING OF AGENDA
AND WAIVERS FOR AUGUST 2020

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND DETERMINATION OF THE BOARD
DATED AUGUST 19, 2020

NOTICE OF DECISION
DATED SEPTEMBER 1, 2020

Submitted by:

DONALD J. BORDELOVE
Deputy Attorney General

Nevada Bar No. 12561

555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
dbordelove@ag.nv.gov

P: 702-486-3420

F: 702-486-3416

ROA0063-0070

ROAQ071-0072

ROA0073-0074

ROAO0075

ROA0076-0090

ROA0091-0106

ROAO0107-0123

ROA0124-0130

ROAO0130-0132

00156
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STATE OF NEVADA — DEPT OF BUSINESS & INDUSTRY — DIVISION OF INDUSTRIAL RELATIONS

Workers' Compensation Section

® 3360 West Sahara Ave Ste. 250, Las Vegas NV, 83102 ® Phone: (702) 486-9080 ® Fax: (702) 486-8712 @ Email: wcshelp@dir.nv.gov

CERTIFICATION

I, Vanessa Skrinjaric, an employee of the State of Nevada, Division of Industrial Relations, Workers’
Compensation Section, hereby certify that the documents submitted herewith comprise the record of the
administrative proceeding, which is the subject of Case No. Case No. A-20-821892-J in Department XV
of the Eight Judicial District Court, in and for Clark County, Nevada, which are attached hereto

as Bates ROA 0001-0132.

/s/ VANESSA SKRINJARIC

Vanessa Skrinjaric

Compliance Audit Investigator

State of Nevada, Division of Industrial Relations,
Workers’ Compensation Section

00157
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Electronically Filed
11/10/2020 1:58 PM
Steven D. Grierson

CLERK OF THE COU

NSOR
AARON D. FORD
Attorney General

Donald J. Bordelove (Bar No. 12561)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3094 (phone)

(775) 684-1108 (fax)

E-mail: dbordelove@ag.nv.gov

Attorneys for Respondent
Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE | Case No. A-20-821892-J
DEPARTMENT; and CANNON Dept. No. 15
ICl\(I)éJHRAN MANAGEMENT SERVICE,

Petitioners,

VS.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT FOR
SELF-INSURED EMPLOYERS,

Respondent. -

NOTICE OF TRANSMITTAL OF ADMINISTRATIVE RECORD ON APPEAL
In accordance with NRS 233B.133(1)(b), the State of Nevada, Board of the

Administration of the Subsequent Injury Account for Self-Insured Employers by and
through counsel, Attorney General Aaron D. Ford and Deputy Attorney General Donald
J. Bordelove, hereby provide Notice that the Administrative Record on Appeal and

Certification of Official Records of the Nevada Division of Industrial Relations, Workers’

00158
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Compensation Section was filed with the court on November 9, 2020 a copy of which is
attached hereto.
Dated this 10th day of November 2020.

AARON D. FORD
Attorney General

By:_/s/ Donald J. Bordelove
Donald J. Bordelove (Bar. No. 12561)
Deputy Attorney General
Attorneys for the Board
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CERTIFICATE OF SERVICE
I certify that I am an employee of the Office of the Attorney General, State of
Nevada, and that on November 10, 2020 I filed the foregoing NOTICE OF
TRANSMITTAL OF ADMINISTRATIVE RECORD ON APPEAL via this Court’s

electronic filing system. EFS users will be served electronically via email.

/s/ Michele Caro
An employee of the Office of the Attorney General
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No, 005125

Email: Daniel.Schwartz@lewisbrisbois:com
KIM D. PRICE, ESQ.

Nevada Bai No, 007873

Email: Kim Price@lewisbiisbois.com ,
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300'W. Sahara Ave. Ste. 900

Las Vegas, Nevada 89102

Telephone:  702-893-3383

Facsimile:  702-366-9689

Attorneys for Petitioners

Las Vegas Metropolitan Police
DPepartment and Cannon Cochran
Management Sérviees, Inc.

Electronically Filed
4/5/2021 4:12 PM
Steven D. Grierson

CLERK OF THE COUEE;

BISTRICT COURT

CLARK COUNTY,NEVADA

LAS VEGAS METROPOLITAN POLICE,

‘DEPARTMENT; and CANNON COCHRAN

MANAGEMENT SERVICES, INC,;

Petitioners,
V.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED
EMPLOYERS,

Respondeénts.

CASE NO.:-A-20-821892-T

‘DEPT. NO.: 14

PETITIONERS* OPENING BRIEF

DANIEL L. SCHWARTZ, ESQ.

KIM D. PRICE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W..Sahara Avenue, Suite 900, Box 28

Las Vegas, Nevada §9102-4375

Attorneys for Petitioners

DONALD 1. BORDELOVE, ESQ.
OFFICE OF ATTORNEY GENERAL
555 EAST WASHINGTON AVENUE
SUITE 3900

LAS VEGAS, NEVADA 89101
Altorney for Resporidents
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COME NOW, Petitioners, LAS VEGAS METROPOLITAN POLICE
DEPARTMENT and CANNON COCHRAN MANAGEMENT SERVICES, INC. (hereinafter
collectively referred to as “Petitioners”), by and through their attorneys, DANIEL L.
SCHWARTZ, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and, and files their
Opening Brief in the above-referep

day of April, 2021.

DATED this
Respectfully submitted.
LEWIS BRISBOIS BISGAARD & SMITH LLP

e //

D?iNlLL L. SCHWARTZ, ESQ.

KIM D. PRICE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH, LLP
2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Attorneys for Petitioners, Las Vegas Metropolitan
Police Department and Cannon Cochran
Management Services, Inc.

v
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1.
STATEMENT OF THE CASE
The present appeal results from the Board for Administration of the Subsequent
Injury. Account for Self-Insured Employ‘e,rs"‘(hcr'cin'aﬁ'er referred to as “Board”) August 19, 2020,
Findings of Fact, Conclusions-of Law, and, .Det'em]ihat'i'ori‘for Claim Number 12D34C229979, for
consideration and decision upon appeal by the Petitioners from the Subsequent Injury. Account
(hereinafter referred to as “SIA”). (ROA0124-ROA0130).

After an employer/insurer .5ubmits its-application to the Respondernt Division of

Industrial Relations, (hereinafter referred to as “DIR”), the DIR’s Administrator issués a

recommendation to the Board regarding whether the application fulfills the statutory requirements.
and. qualifies for second injury account reimbursement: The DIR’s recommendation makes
specific findings regarding, whether the applicant met the requirements for each individual
subsection of NRS 616B.557.

In addifion, the DIR’s Administrator determines which.expenses can be “verified,”
which means that the appropriate documentation has been. submitted to substantiate the allowed

expenses. ‘Thé Administrator’s Recommendation attaches an Explanation of Disallowance which

lists. the expenses that could not be verified or did not qualify for sécond. injjxry -account

reimburserent. (ROA0039-ROA0042).

On April 10, 2018, Petitioner, the, self-insured Employer, submitted a request. for
second injury account reimbursement in the amount of Fourteen Thousand Bight Dollars and
Forty-Seven Cents ($14,008.47). The only body part eligible for second injury account recovery
was the'tight knee. Petitioners intentionally omitted all other medical expenisés associated with
treatment.of the non-qualifying cervical and lumbar spin.eszom the second injury account recovery
request.

The DIR -concluded that Petitioners kad satisfied all of the requirements of NRS

11616B.557 and were therefore entitled to second injury account recovery. (ROAGG01-ROA0007).

In its analysis, the DIR indicated that the application amount was under by $13,952.14 in medical

expenses and-that the amount that should have been fequested for reimbursement was $27,960.61.
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Notably, this amount. reflects those expenses Petitioners intentionally -omitted from ‘the.
reimbursement request because the cervical and Tumbar spine do not qualify for second account
recovery; only those expensés associated with the right knee injury are subject to second injury
account reimbursement and weére the only expenses requestéd.

The Board voted to accept the recommeéndation that Petitioners had satisfied the
statutory requirements for, and were entitled to; second injury account recovery. However, the
Board then indulged in error that resulted in a significantly prejudicial finding that it would allow
no reimbursement because, the entire siibrogation amouint, $83,325.00, was. to be offset against the:
requested amount of recovery for the right knee only. Rather than appoitioning the share of
subrogation that reimbursed for treatment of the lumbar and cérvical spine, expenses that
Petitioners. — properly - did not .include in the. recovery application, the Board charged the
Petitioners with expending at least the entire subtogation amount towards treatment of the: right
kniee before it would peimit monetary reimbuisement. Notably, no Nevada law or regulation
empowers or sipports the DIR’s or the Board’s requirement of full expenditure of all subrogation
received prior to second injury account reimbursement for the right knee only, Because claimant
was discharged from treatment years ago, Petitioners will never expend any additional monies
towards right knee treatment. In light of the DIR’s and Board’s error, although Petitioners are
unquestionabty entitled to second injury account recovery, actual monetary reimbursement can not
and will never oceur. In other words, the. Bosrd ruled that unless.and until Petitioners had paid at
least the totdl cost of the subrogation on treatmenit of the right knee, it would not approve any
reimbursement. This is clear prejudicial error in that Petitioners are restricted to requesting
reimbursement for only the right knee - and properly excluded cervical and lumbar spine expenses.
from the tequest - but the Board required that the entire subrogation amount, received for all body
parts, be offset against the right kneé experisés alone. Of course, the subrogation paid
contemplated all injured body parts-- not just injuries to the right knee. Petitiohers allowed for this
distingtion and- properly prepared the. recovery ‘application. To6 adopt the Board’s erroneous
position ‘unnecessarily and unfairly penalizes and punishes Petitioners who are barred “from

recovery of expénditures that rightfully qualify for second injury aceount recovery.
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All parties agree that Petitioners have satisfactorily complied with the statutory
réquirements for second injury account recovery and. are unquestionably entitled to such recovery.
Petitioners aver that the: Board should have apportioned the subrogated: amount ‘relative. to the
qualified second injury recovery against only that portion of the subrogation amount that
corresponds directly to the right knee. — and not demand Petitioners offset the entire Sﬁbmgated
amount -against the right knee recovery alone. Adopting the Board’s. position ensures that despite
satisfying all of the statutory requirements for reimbursement, Petitioners will never see a dime.

II..
STATEMENT OF THE ISSUKLS

1. Whether substanitial rights of Petitioners have been prejudiced as set forth in
NRS 233B.135(3) because the: Findings of Fact, Conclusions. of Law, and Determination of the
Board, filed oni August 19, 2020, was:

(a)  inviolation of constitutional or statutory proil.isions;

(b)  id excess of statutory authority of the agency;

(¢)  made upon unlawful procedure;

(d) affected by other error of law;

(e)  clearly erroneous:in view of the reliable, probative and substantial evidence

on the whole record;-or
H arbitrary‘or capricious or'.characterized by abuse of digeretion; and

2. Whether the Findings of Fact, Conclusions of Law, and Determination-of the Board

‘|| was based upon substantial evidence as required by NRS 233B.125.

1L
STATEMENT OF FACTS

On April 10, 2018, Petitionérs, Las- Vegas Metropolitan Police Department. and

Cannon Cochran Managenient Services, In¢. (hereinafier collectively teferred to as “Petitioners™),
‘submitted a request for second injury account reimbursement in the amount of Fourteen T housand,

Eight Dollars and Forty-Seven Cents (§14,008:47). to Respondent DIR. This requestéd amount.
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represents the expenses Petitioners expended in treatment of claimant’s second right knee injury,
only.

Claimant incirred the first right knee industtial injury on September 29; 2006.
Claimant underwent partial debridement of the anterior cruciate ligament with partia‘l
synovectomy and medial meniscorrhesis. Claimant was released to full duty work on October 23,
to continue: at the. Acad'emy; Claimant was discharged from care in February 2007 with arn ACL
deficient knee, and did not undergo-a disability evaluation.

On January 6, 2008, during a foot putsuit, claimart fell into a hole and twisted his
right knee, resulting in a meniscal tear and thre¢ surgeries, After being discharged from cate to

full duty work, claimant was determined to carry a seven percent (7%) right knee disability, with

11 || no apportionment for the prior knee injury.

On June 22, 2012, claimant was involved in a motor vehicle ‘accident, injuring his
cervical and lunibar spine, aud right knee.

On September 5, 2012, claimant underwent right-knee arthroscopic: chondroplasty,

‘medial femoral condyle with compartient synovectomy.

On October 18, 2020, claimant was discharged from care at maximum medical
improvenient,
As a.result-of his discharge; claimant underwent a disability ‘evaluation and was

found to carry a combined twelve percent (12%) whole person impairment for cervical and lumbar

|| spine; and zero petcent (0%).additional disability for right knee.

Petitioners. successfully subrogated the motor vehicle accident claim and received
reimbursément of $83,“325.00 for treatinent of claimant’s cervical spine, Tumbar spine, and right
knée.

Given that the claimant carried a preexisting seven percent (7%) tight knce
impairment and had again injured his right knee, Petitioners. determined potential for second injury

account recovery. In preparing the application, Petitioners intentionally omitted medical costs fot*

treatment of cervical and Iumbar spine, with recovéry for no other body part sought aside from

|| those expenses associated with the orie qualifying component, the right knee.
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On April 18, 2018, Petitioners, through counsel, were provided with the
Administrator’s Recommiendation to accept the SIA Application. (ROAOCO 1-ROA0042).
Administrator recommiended acceptance of the application and of second injury account recovery.
The Recommendation also carries a disallowance listing of those line items for which insufficient
supporting documentation or ineligibility was: alleged. Pertinent t0 the instant matter;
Administrator concluded that because the subrogation recovery (for all injuries) was considerably
more than the treatment costs: for the right knee-alone; Pefitioners were not entitled to any actual
monetary recovery.

On June 27, 2018 the case was first hieard before the Board. (ROAOO63.-ROAGO70).

in its preliminary decision; the Board upheld the recommendation of the

|| Administrator to accept the claim pursuant to NRS 616B.557 foi the right knee and adopted the

Administrator’s. disallowances and application of subrogation against requested recovery without

-aiy appertiohment for treatment of non-qualifying body parts. (ROA0001-ROA0042)..

On July'11, 2018, Petitionérs received the Board’s letter notifying Petitioners of the

Board’s June 27, 2018, vote to approve the request for reimbursement, while also affirming the -

Administrator’s fecomendation of verified costs in the amount of negative $69,630.88.00.
{ROA0071-ROA0072), This negative number reflects both the entire subrogation amount.
received for cervical, lumbar, and right knee injuries from claimant’s motor vehicle accident, as
well as those expenses for which the DIR alleged inadequate supporting documentation.

On August 10, 2018 Petitioners tendered correspondence to the Board’s counsel

advising that Petitioners were appealing the holding of verified costs in the amount of a negative

1 $69,630.88.. (ROAG075).

On. Séptember 24, 2018 Petitioners provided supplemental documents for the
September 26, 2018, de nove hearing. (ROA0091-ROA0106).
On September 26, 2018 the Board conducted the de novo hearing,
’ On August 19, 2020. the Board held a meeting to approve and/of modify. the draft
Decision of Findings of Fact, Conclusions of Law and Determination of the Board. (ROA0107-

ROA0109).
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On September 2, 2020, Petitioners received the Det_ém)in_ation of'the Board.
On September 24, 2020 Petitioners filed the Petition for Judicial Review.
Petitioners have timely petitioned for Judicial Review of the Board for
Administration of the Subsequent Injury Account for Self-Insured Employer’s August 19, 2020,
Findings of Fact, Conclusions of Law, and Determination.
A. STANDARD OF REVIEW
Judicial review of a final decision of an agency is govetned by NRS 233B.135.

NRS 233B.135 Judicial review: Manner of conducting; burden
‘of; standard for review. .

1. Judicial review-of a final decision of an agency must be:

(a).Conducted'by the court without a jury; and

{(b) Confined to the record. o ,
1In cases conceming alleged irregularities. in procedure before an
agency that are not shown in the record, the court may receive
-evidence concerning the irregularities. ' ‘ ‘

2. The final decision of the agency shall be deemed
reasonable and lawful vntil reversed or set dside in whole or'in part
by the couit. The burden of proof is on the party attacking: or
resisting the decision to show that the findl decision is invalid
pursuant to subsection 3.

3.. The court shall not substitute its judgment for that of the -
agency-as to.the weight of evidence on a question of fact. The-court
may remand or affirm the final decision or set it aside:in whole or'in
part if- substantial rights of the petitioner have been prejudiced
because the final-decision of the agency is: .

(a) In violation of constitutional or’statutory provisions;.

(b) In excess of the statutory authority of the agency;

(¢) Made upon unlawful procedure;

(d) Affected by other error of law;

() Cléarly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or .

‘ (f). Arbitrary or capricious -or chatacterized by abuse of
discrétion. '

The well-recognized standatd of review is. whetlier there is siibstantial evidence to
support the underlying decision. The reviewing court should limit its review of admiinistrative

decisions to determine if they are based upon substantial evidence. North Las Vegas v. Public

Service:Common., 83 Ney. 278, 291, 429 P.2d 66 (1967); McCracken v, Fancy, 98 Nev. 30, 639

P:2d 552 (1982). Substantial evidence is that quantity and quality of evidence which a reasonable

man would accept as adequate to support a conclusion. See, Maxwell v. S-II'-S',.- 109 Nev. 327, 331,
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849 P:2d 267, 270 (1993); and Horne v. SIS, 113 Nev. 532, 537, 936 P.2d 839 (1997).

When reviewing administrative decisions; the Court bhas held that on factual
determinations, the findings and ultimate decisions of an administrative officer are not to be
disturbed unless they ate cleatly erroneous of otherwise-amount to an abuse of discretion. Nevada

Industrial Comirn’n, v. Reese, 93 Nev. 115, 560 P.2d 1352.(1977). An administrative

determination regarding a question of fact will not be set aside unless it-is against the manifest

weight of the evidence. Nevada Indus. Comm’n. v. Hildebrand, 100 Nev: 47, 51, 675 P.2d 401

(1984). A-decision by an app'eals officer that is based upon the credibility of Respondent and
other witnessés is “not open to appellate review.” Brocas v. Mirage Hotel & Casino, 109 Nev.
579, 585, 854 P.2d 862, 867 (1993). Here, there is no dispute that Petitioners have satisfied the

statutory requirements for second injury account recovery. The issue is the Boatd’s clear error in

application of Nevada law.

A. THE REQUIREMENTS FOR SECOND INJURY ACCOUNT RECOVERY

Putsuant to Nevada law, a second injury aceount reimbursemént request will be

approved if a self-insured employer fulfills the statutory requirements of NRS 616B.557, which

mandate:

NRS 616B.557 Payment of cost of additional compensation
resulting from subsequent injury of employee of self-insured
employer. Except as otherwise provided in NRS 616B.560:

1. If an employee of a self-insured employer has a
permarient. physical impairment from any cause or ongm and
incurs a subsequent disability by injury arising out of and in the
eourse of his or her employment which entitles the. employee to
compensation for disability that is substantially greater by reason of
the. combined effects of the preexisting impairment and the
subsequent injury than' that which would have resuited from the
subsequent injury alone, the compensation due must be charged to
the Subsequent Injury Account for Self-Insured Employers in
accordance with regulations adopted by the Board.

2. If the subsequent injuty of such an employee results in his
or-her death and it is deétermined that the death would not have
ocourred except for the preexisting permanent physical impairment,
thé compensation due. must be. charged to the Subsequent Injury.
Account for Self-Insured Employers in accordance with regulations
adopted by the Board.

3. As used in this section, "permanernt physical impairment"
means: any permanent condition, whether congenital or caused by
injury or disease, of such seriousness as. to constitute’a hihdranice or
obstacle to: obtaining: employnient or fo obtaining reemployment if
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the employee is unemployed For ‘the purposes of this section, a
condition is not a "permanent physical impairment™ unless it would
support a rating of permanent impairment of 6 percent or mote of
the whole person if evaluated according to. the American Medical
Association's Guides to the Evaluation of Pérmanent Impairmerit as
'adopted -and supplemented by the Division pursuant to NRS

616C.110,
4. To qualify under this section for reimbursement from the

Subsequent Injury Account for Self-Insured Employers,. the self
insured cmployer must establish by written records that the self-
insured employer had knowledge of the "permanent physical
impairment”™ at the time the employee was hired or that the
employee was retained in employment. after the self-insured
employer acquired such.knowledge.

5. A self-insured employer must submit to the Board a claim
for reimbursement from the. Subsequent. Injury- Account for Self-
‘Insured Employers.

6. The Board shall adopt regulations establishing procedures

for submitting claims -against. the: Subsequent Injury Account for

Self-Insured Employers. The Board shall notify the self-insured

employer of its-decision on such a claim within 120.days after the

claim is received.. o

7. An appeal of any decision made concerning a claim

-against the Subsequent Injury Account for Self-Insuréd Employers

must be submitted directly to the district court. (Emphases ddded.)

Notably, to date, 1rio research has identified any: Nevada: law or regulation that
addresses the apportionment of subrogation for second iijjury acceunt purposes. Research appears
to confitm that the DIR and Board simply and-improperly formulated new and additional account
fecovery requirements and imposed the same to justify'denying' reimibursement to the: Petitioners.
Yet, if Petitiohers are limited by ‘statiste to-reimbursement of costs incurred in treatment of the:
right kriee only, it must necessarily follow that the Board is similarly constrained to consideration
of orily the- apportioned subrogation calculated to address right knee treatment costs. The:
Administrator issued a recommendation of approval of the right knee second injury- account,
recovery application. The Board did, in fact, rule that Petitiohers had amply satisfied the statutory
requirements and were éntitled to reimbursement. Consequeritly; the underlying facts of thé case
are ‘no't, at.issue. Controversial is the Board’s ¢lear error.in the application of, and/or improper
promulgation of, Nevada law by offsetting the entirety of subrogation received for cervical 'spine,
lumbar spine, and right knee injuries rather than delegating that portion of right knee subrogation
against the requested amount for recovery that specifically excluded cervical and Tumbar treatment

costs. The Board imp,roperly refused to. allocate that portion of'the subrogation received to-address
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right knee injuries and to charge only that amount.against the rigit knee reimbursement requested.
Such a fundamental error requires this Tribunal’s intervention.
B. THIS COURT CAN SET ASIDE A CLEARLY ERRONEQUS DECISION THAT
CONSTITUTES AN ERROR OF LAW OR_1IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE.

A court may set aside, in ‘whole or in part, a final decision of an administrati\ie-

agency where substantial rights of the Petitioners have been prejudiced because the final decision
is in violation of statutory provisions, affected by other error of law, clearly erroneous in view of
the reliablé, probative and substantial evidence on the. whole record, of arbitrary, capricious or
characterized by abuse of discretion. NRS 233B.135(3).

1.. "This.Court Can Set Aside a Decision That is Based on Incorrect Conclusions
of Law and is Free to Address Purely Legal Questions Without Deference to
the Appeals Officer’s Decision.

The Nevada Supreme Court has acknowledged. and applied these statutory
principles holding, for example, that a reviewing -court may set aside an agency decision if the
decision was based upen an incorrect conclusion of law or otlierwise affected by an error of law.
State Indus. Ins. Sys. v. Giles, 110 Nev. 216, 871 P.2d 920 (1994); Jessop v. State Indus. Ins. Sys,,
107 Nev. 888,822 P.2d 116 (1991); see, also, NRS 233B.135(3)(d). Furthet, the Nevada Supreme
Court stated that appellate review on questions of law is de novo, and that the reviewing court is

free to address purely legal ‘questions without deference to. the agency’s decision. . ‘Giles, supra;

Mirage v. State, Dep’t. of Admin., 110 Nev: 257, 871 P.2d.317 (1994); American Int’] Vacations
v. MacBride, 99 Nev. 324,.326, 661 P.2d 1301, 1302 (1983);. see, also, State Dep’t of Motor:
Vehicles v. Torres, 105 Nev: 558, 560, 799 P.2d 959, 960-961 (1989).

2. This Court Can Set Aside a Decision That is Not Supported by Substantial
Evidence.

TIn- detetminiig whether an administrative decision is supported by substantial
evidence,, the mi¢thodology of the District Couit is also well-defined. First; for each issue

appealed, the pertinent rule-of law is idéntified. Thereafter, the Record on Appeal is reviewed to

determine whether the -agency’s decision on each. issue is supported by substantial factual

evidence. State Dep’t of Motor Vehicles v. Torres, supra. If the decision of the-administrative:
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agency on the appealed issue is supported by substantial factual evidence, the District Court. must
affirm the decision of the agency as to that issue. On the othér hand, a deécision by an
administrative agency that lacks suppoit in the form of siibsfantial evidence is deemed arbitrary or
capricious. and, thus, an abuse of discretion. that warrants reversal. NRS 233B.135(3); Titanium

Metals Corp. v. Clark County, 99 Nev. 397, 399, 663 P.2d 355, 357 (1983).

Substantial evidence has been defined as that quantity and quality of evidence

which a reasonable man could accept 4§ adequate to support a conclusion. State Eimp’t Sec. Dep't

v. Hilton Hotels Corp., 102 Nev. 606, 608-at n.1, 729 P.2d 497 (1986). Additionally, substantial

evidence is not to be considered in isolation from opposing evidence, but evidence that survives

whatever in the record fairly detracts from its weight. Universal Camera Corp. v. NLRB, 340 U.S.

474, 477, 488 (1951); Container Stevedoring. Co. v. Director QWCP, 935 F.2d 1544, 1546 (9%
Cir. 1991).. This latter poim"‘is clearly the significance of the requirement in NRS 233B.l?>;5(3)(_<:_)
which directs the reviewing court to consider the whole record.

A decision that is affected by error of law cannot be found to be supported by

-substantial evidence. A decision that lacks suppert in the form of substantial evidénce is arbitrary
.or capricious and, thus, an abuse of discretion that warrants reversal. Titanium Metals, supra. In

‘this case, the Board’s decision is based on errors of law and not supported by substantial evidence.

The Board’s: Decision was clearly erronecus in view of the reliable, probative and substantial
evidence iny the record,

NRS 616A.0 10(2) and ¢4) are clear that Nevada no longer has liberal construction.
Issués must bé decided on their merits, and not according to-the common law principle that

requires statutes governing workers’ compensation to be liberally constiued. That meatis workers’

-compensation statutes must not be interpreted or constried broadly or liberally'in favor of any

party.
Iy
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LEGAL ARGUMENT

A. THE_BOARD’S CLEARLY ERRONEQUS DECISION DOES NOT FURTHER
LEGISLATIVE. INTENT AND EXPRESSED PURPOSE OF SECOND
INJURY ACCOUNT LEGISLATION

1. The Board’s Decision Dees Not Further the Legislative Intent and Stated Purpose
of the Second Injury Accounts and is Properly Overturned

Due to the absence of case: law in Nevada addressing the State’s various subsequent

injury accounts, the Court must look to-other jurisdictions. for _g_11id'ar1‘c’e. There it is revealed that

the rationale for creating such funds is three-fold. First, subsequent-injury funds were created to

help prevent discrimination against disabled persons by easing: the impact which the threat of a.

subsequent injury holds to-an employer by providing a pooled soiirce. of funds to underwrite the-

costof a subsequent injury which mi ght occur. Secure in the kno‘wledg_e,fhat a pooled.subsequent

injury fund exists, employers are encouraged to employ ‘or retain in its employ the. already
disabled/injured worker. Subsequent injury accounts were: created to relieve employers. from the
hatdship of liability for those cohsequences: of compensable injury not attributable to the injured
worker’s. current employment. Finally, it is the intent of the subsequent 'injury -account that
“[e]ach employer’s premium should reflect his own cost experience. in otder to reward, and
thereby encourage, safety as. well as to avoid an unfair burden on other employers.” Jussila v.

Department of Labor and Industries, 370, P.2d 582, 586 (Wash., 1962). See also Hernandez v.

‘Gerber Group 608 A.2d 87,89 (Conn:, 1992), Jacques v. H.O. Penn Machinery Co., 166 Conn,
352, 356, 349 A:2d 847 (Conn., 1974)..

It-is well settled that the interpretation of a statute begins with the- wording of the:

statute itself, as the place of origin for its meaning. Nevada Dep’t: of Bus. And Industry v. Granite

Co., 118 Nev. 83, 40 P.3d 423, 426 (2002). The words used are assigned their plain and ordinary
‘meaning; Barrick Goldstrike Mires v. Petérson, 116 Nev. 541, 545 (2000). In interpreting a.

statute, where the, legisldature’s intent is clear, “that.is the end of the matter; for-the ¢ourt as well as
the-agency [or in this case, the Board] must give effect fo the unambiguously expressed intent of

Congress [or the Legislature].” Chevron USA, Inc. v. Natural Resources Defense Council; Inc,

11
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1467 U.S. 837, 843-844 (1984).

Couched in othér terms, the first and most important step.ih construing a statute is.

thé statutory language’itself. Chevron USA v. Natural Res. Def. Couneil, 467 U.S. 837, 843-844,

104 8.Ct. 2778, 81 L.Ed.2d 694 (1984). The Supreme Court instructs to look to the text of the

statute to' ‘determine whether the Tanguage at issue has a plain and unambignouns meaning. with

regard to the particular dispute in the case:’ Robinson v. Shell Oil Co., 519 U.S, 337, 340, 117

S.Ct. 843,°136.L.Ed.2d 808 (1997). If from the plain meaning of the §tatute congressional [and

therefore also legislative] intent is clear, that 1§ the end of the matter. Chevron, 467 U.S. at 843,

104 S.Ct.2778. Rovyal Feods Co., Inc. v. RIR Holdings, Inc., TGI Fridays. etc:, 252 F.3d. 1102,

1107 (9" Cir.,2001). Royal alsoadvises that there is a strong presumption: that the plain language

of the statute expresses congressional [and therefore legi‘SIativg]‘ intent, which is ‘rébutted only in

rare: and €Xceptional cireumstances, when a contrary legislative intent is clearly expressed.’

Ardestani v, INS, 502 U.S. 129, 135-136, 112 S.Ct. 55, 116 L.Ed.2d 496 (1991)(citations

omiitted); se¢ also United States v. Ron Pair Enteis., Inc., 489 U.S. 235, 242, 109 S.Ct. 1026, 103

L.Ed.2d 290 (1989).

Royal -concludes that even where the express language of a statute appears

‘unambiguous, a coutt must look beyond that plain language where a literal interpretation of this

:llé'nguagle would thwart the purpose of the overall statutory scheme. United States v. Jersey Shote

‘State Bank, 781 F.2d. 974 977 (3d Cir.; 986), aff’d, 479-U.8. 442, 107 S:Ct. 782, 93 L.Ed.2d 800

; (1987'),;w0'uld lead:to an absird result, Id., or would otherwise produce a result ‘demonstrably at

odds with the intentions of the drafters;” Demarest v. Manspeaker, 498 U.S. 184, 190, 111 8.Ct.

599, 112 L.Ed. 2d 608 (1991) (queting Griffii v. Oceanic ‘Contractots, Ltd., 458 U.S. 564, 571,

102 S:Ct, 3245, 73 L:Ed.2d 973 (1982). Id at 1108

‘While perhaps it is the Board’s. prerogative to select inferences from the evidence

|| which are most reasonable, DIR. Workers Compensation v. Newpert News, 134 F.3d 134, 143 (4"

Cir.1998), where those selected inferences. lead to a breach of the legislative intent underlying

second injury recovery accounts and to an absurd result, the determination is, perforce, clearly

CITONeous.

12
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In the miatter at hand, the DIR found that Petitioners had satisfied all of the

fequirements of NRS 616B:557 and were entitled to second injury :account reimbursement.

(ROA0001-ROA0042). In its analysis, the DIR indicated that the application amount was under
by $13,952.14 in medical expenses -and that- the amount that should have been requested for
reimbursement was $27,960.61. ‘This amourt, of ¢ourse, consists, of those experises Petitioner
intentionally-omitted from the reimbursement request as they reflect costs incurred in treatment of
the cervical and lumbar spine. Despite satisfying all of the statutoty requirements for recovery,
the Board allowed no reimbursement of expenses because the entire subrogation amount of
$83,325.00 was deducted against the amount requested. in recovery; leaving Petitioners in a.
negative balance for second injury account fcimbursemcnt purposes. Clearly such an erroneous

decision cannot accomplish the intent underlying second injury account recoveries. Petitioner

-acknowledge that expenses paid for treatment of luribar and cervical spine-do not qualify for SIA

reimbursement, excluded those costs from the application; and sought recovery for only those:
expénses associated with the right knée. Yet, déspite undisputed entitlement to recovery, because:
of the impossible prerequisite for reimbursement’ arbitrarily imposed by the DIR and the Board,
Petitioners are denied recovery of costs to which they are: statutorily entitled.

This untenable position appears fo be clear error in that, whil¢ Petitioners are

against the ‘expenses incurred for the right knee alorie. Of course, the subrogation was calculated
to recompense for alf body parts-injured in-the motor vehicle accident— not just for treatment of

the right knee. Just.as obviousis that the cost-of treatinent of a single body part will never exeeed

‘thé combined costs of treatment of three discreet body parts. As such, the DIR and Board have

imposed a preédondition on recovery that is sanctioned by no law, regulation, statute, of guideline.
Petitioner accounted for those other expenses and specificatly did not seek recovery for treatment
of those non-qualifying body parts. Nevertheless, the Board elected to offset the entife
subrogation amount against. the amount requested, and ruled that while: Pétitioners were, in fact,.
absolutely entitled to second injury account. recovery, it: would not confirm any fund paynients
until Petitioners had expended at least. the entire subrogation amount in treatment of the right

13
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knee. Notably; the claimant was discharged from care to full duty' work at maximum medical

improvement with zero percent (0%) additional disability from this second right knee injury.
Consequently, Petitioners will pever expend at least the amount of the subrogation on ri'g‘ht knee
treatment and, under the DIR’s and Board’s erroneous interprétation of Nevada law and sia
sponte creation and imposition of new recovery requirements, will never recover the costs. paid. to.
treat claimant’s second industrial accident right knee accident.

This -absurd 'situation is a direct product of the Board’s failure to abide by the:
above-stated three-fold legislative inteit underlying of second injury accounts and improper
promulgation of new and additional recovery regulations. Such accounts are intended to
incentivize continued emplo,yrnen‘t__ of ‘disabled workers by providing a means: to recover costs.
associated with treatment of a second injury from a common peol of funds, By formulating and
imposing riew recovery: téquirements and unrealistically demanding that the. subrogation received
for all body parts be offset against treatment costs for the right knee only, the-Board fails.to fulfill
the underlying legislative intent, As such, the Board’s determination must fail.

VL
CONCLUSION
Based upon the foregoing, Petitioners; respectfiilly asks this Honorable Court to grant
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Petitioners’ Petition for Iudmal Revnevy,,ww

“day of April, 2021.

Dated this
Respectfully submitted,

yr/”’”'" s

S, B ISBOIS BIS (ARD & SMITH,

By: ,1/ 71 —

#/DANIEL L. }WARTZ ESQ
Nevada Bar No. 5125
KIM D. PRICE, ESQ.
Nevada Bar No. 7873
2300 W, Sahara Ave. Ste. 900
Las Vegas, Nevada 89102
Phone: 702-893-3383
Fax: 702-366-9689
Attorneys for Petitioners, Las Vegas Metropolitan
Police Department and Cannon Cochran
Management Services, Inc.
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this appellate brief and, to the best of my
knowledge, information, and belicf, it is not frivolous or interposed for any improper purpose. I
further certify that this brief complics with all applicable Nevada Rules of Appeliate Procedure, in
particular NRAP 28(e), which requires every assertion in the brief regarding matters in the record
to be supported by appropriate references to the record on appeal. I understand that I may be
subject to sanctions in the event that the accompanying brief is not in conformity with the
requirements of the Nevada Rules of Appellate Procedure.

DATED this ﬁof April, 2021.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By

/ DANIEL L’SCHWARTZ, ESQ. (#5125)

KIM D. PRICE, ESQ. (#7873)
2300 W. Sahara Ave. Ste. 900
Las Vegas, Nevada 89102
Attorneys for Petitioners, Las Vegas Metropolitan
Police Department and Cannon Cochran
Management Services, Inc.
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on th%;:u’\ day of

April, 2021, service of the attached PETITIONERS’ OPENING BRIEF was made this date by

depositing a true copy of the same for mailing, first clags mail, and/or via electronic service as

follows:

LVMPD

Jeff Roch

Director of Risk Management
400 South MLK Blvd.

Las Vegas, Nevada 89106
Petitioner

CCMSI

Dusty Marshall

Claims Supervisor

PO Box 35350

Las Vegas, Nevada 89133
Petitioner

Donald J. Bordelove

Deputy Attorney General

Office of the Attorney General

555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Attorneys for Respondent

State of Nevada

Attorney General Aaron Ford
100 North Carson Street
Carson City, Nevada 89701
Attorneys for Respondent

Industrial Relations (DIR)
Christopher Eccles, Esq.

3360 West Sahara Avenue, Suite 250
Las Vegas, Nevada 89102

Industrial Relations (DIR)
Division Headquarters

400 West King Street, Suite 400
Carson City, Nevada 89703

Department of Business and Industry
Director Terry Reynolds

1830 College Parkway, Suite 100
Carson City, Nevada 89706

/s/(

An crr\;l)
SMITFH
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Electronically Filed
5/5/2021 10:56 AM
Steven D. Grierson

CLERK OF THE COUE?;|

Conforming Filing - CONFILE

Donald C. Smith, Esq.

Nevada Bar No.: 000413
Jennifer J. Leonescu

Nevada Bar No.: 006036
Christopher A. Eccles, Esq.
Nevada Bar No.: 009798

State of Nevada

Department of Business and Industry
Division of Industrial Relations
3360 W. Sahara Ave., Ste. 250
Las Vegas, NV 89102

Phone: (702) 486-9070

Fax:  (702) 486-8717
donaldesmith@dir.nv.gov
ileonescu@dir.nv.gov

ceccles@dir.ny.gov ,
Attorneys for Respondent Division of Industrial Relations

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, and CANNON
COCHRAN MANAGEMENT SERVICES,
INC.

Petitioners,
Case No.: A-20-821892-)

Dept No.: 15

VS.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED
EMPLOYERS,

Hearing Requested

Nomt Nemo? i N Nz S N s N’ vt Nt Nt e vt “awer’

Respondents.

RESPONDENT DIVISION OF INDUSTRIAL RELATIONS’

MOTION TO DISMISS PETITIONERS’ PETITION FOR JUDICIAL REVIEW, OR
INTHE ALTERNATIVE MOTION TO STRIKE “PETITIONERS OPENING BRIEF”
AND MOTION TO EXTEND TIME TO FILE REPLY MEMORANDUM OF POINTS

AND AUTHORITIES

COMES NOW Respondent, Division of Industrial Relations (“Division” or “DIR”) by

and through its undersigned counsel and hereby moves this Honorable Court for an order

1
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dismissing Petitioners’ Petition for Judicial Review (“PJR”) filed on September 24, 2020 on
two bases: (1) Petitioners never filed the transcript of the underlying administrative proceeding
as required by Nevada Revised Statute (“NRS”) 233B.131(1)(a), and (2) Petitioners failed to
file their Memorandum of Points and Authorities within 40 days following the Board’s Notice
of Transmittal of the Record pursuant to NRS 233B.133(1).

In the alternative, Respondent moves for an order striking “Petitioners’ Opening Brief”
because Petitioner failed to file a copy of the transcript as required by NRS 233B.131(1)(a), and
therefore the record of the underlying administrative proceeding is incomplete; and for an order
granting its Motion to Extend Time to File Its Reply Memorandum of Points and Authorities.

This Motion is made and based upon the Points and Authorities attached hereto, NRS
233B.131 through NRS 233B.135, the exhibits attached hereto, the records and pleadings on
file in this matter, and such oral argument as may be adduced at the hearing of this Motion.

L MOTION TO DISMISS PETITIONERS’ PETITION FOR JUDICIAL REVIEW

A, PRELIMINARY STATEMENT

Petitioners never filed the transcript of the underlying administrative proceeding. They
are about 175 days late and counting. Making matters worse, they late-filed their Opening
Brief—it is 105 days late—but, without any citations to the transcript, it is so deficient that it is
useless for purposes of judicial review. Petitioners never filed the transcript, and essentially it
is as if they never filed an Opening Brief. Without excuse, Petitioners blew both mandatory
statutory deadlines in NRS 233B and their PJR should be dismissed. Exhibit “1” attached
hereto (Affidavit of Division Counsel).

B. STATEMENT OF FACTS

Petitioners seck judicial review of the “Findings of Fact, Conclusions of Law, and
Determination of the Board” dated August 19, 2020 by the Board for the Administration of the
Subsequent Injury Account for Self-Insured Employers (the “Board”) in Claim No.
12D34C229979. Administrative Record on Appeal (“ROA”) 0124-0132.
iy
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The Board administers the Subsequent Injury Account, which is a workers’
compensation program created to encourage self-insured employers to hire and retain workers
with certain qualifying preexisting permanent physical impairments. NRS 616B.557(1)-(4); N.
Lake Tahoe Fire Prot. Dist. V. Bd. of Admin., 431 P.3d 39, 43, 2018 Nev. LEXIS 107, at **8
(2018) (analyzing the requirements for reimbursement under NRS 616B.578, which applies to
the Board for the Administration of the Subsequent Injury Account for Associations of Self-
Insured Public or Private Employers, but is otherwise analogous to NRS 616B.557).

Statutes and regulations regarding the Board are located at NRS 616B.545 through
616B.560, and Nevada Administrative Code (“NAC”) 616B.770 through 616B.7714.

The Board’s process when administratively deciding claims for reimbursement is not
adversarial in the first place. The applicant submits a claim to the Division for review and
analysis. NAC 616B.7702. Upon review and analysis of the applicant’s claim, the Division
produces a written recommendation to the Board concerning acceptance or denial of the claim.
NAC 616B.7704(1)(a). Simultaneously, the Division serves the applicant with its written
recommendation, including the documents which the Division believes supports its
recommendation. NAC 616B.7704(1)(b).

Next, the Board schedules and notices a public meeting. ROA 0053-0056. The agenda
includes the Division’s recommendation concerning acceptance or denial of the claim as an
action item. ROA 53 (agenda item * 6.a. on the Board’s June 27, 2018 agenda is the action on
the Division’s recommendation). If the Division’s recommendation is adverse to the applicant,
then the applicant may request a contested hearing before the Board by filing a written request
with the Board’s legal counsel within 30 days. NAC 616B.7706(1).

Ifthe applicant timely requests a contested hearing, the Board then schedules and notices
another public meeting. ROA 0075-0081. The agenda includes the Division’s recommendation
concerning acceptance or denial of the claim as an action item, but this time the agenda item is
expressly noticed as a de novo hearing in a contested case. ROA 0077 (agenda item * 7.a. on

the Board’s September 26, 2018 agenda is the action in the de novo contested case).

3
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Specifically, agenda item * 7 states in pertinent part:

The following request(s) for reimbursement, which the Board will
hear de novo, is a contested case which will be adjudicated pursuant
to the Nevada Administrative Procedures Act, NRS 233B.010, et

seq.:
a. 12D34C229979 Las Vegas Metropolitan Police Department

For Possible Action
ROA 0077 (emphasis in original).

NRS 233B.121 through NRS 122B.150 provide the statutory framework for the
adjudication of contested cases. NRS 233B.121(8) states that: Oral proceedings, or any part
thereof, must be transcribed on the request of any party...” Here, the de novo contested hearing
on Petitioners’ claim was an oral proceeding under NRS 233B.121. The proceeding was
transcribed by a court reporter pursuant to the request of the Board’s former counsel, Charles
R. Zeh, Esq. Under NRS 233B.131(1)(a), “Within 45 days after the service of the petition for
judicial review or such time as is allowed by the court: The party who filed the petition for
judicial review shall submit to the reviewing court an original or certified copy of the transcript
of the evidence resulting in the final decision of the agency.”

Here, Petitioners filed the PJR on September 24, 2020. Thus, pursuant to NRS
233B.131(1)(a), Petitioners had a statutory duty to file the original or certified copy of the
transcript with the court by November 9, 2020. Without excuse, Petitioners have not filed the
transcript—they are about 175 days late and counting. The record is incomplete because
Petitioners failed to file the transcript. Also, Petitioners’ deficient Opening Brief is late-filed.

One might argue that the Board’s September 26, 2018 hearing and deliberation of this
de novo contested case, as memorialized in the court reporter’s certified transcript, is the most
important part of this administrative record. Without the “whole record” how is this Court able
to determine whether the Board’s final decision was lawful? NRS 233B.135(3)(e) (describing
that the court may remand, affirm, or set aside in whole or in part the agency’s final decision if

the final decision is “clearly erroneous in view of the reliable, probative and substantial evidence

4
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on the wheole record...” (emphasis added.)).

Additionally, under NRS 233B.133(1), a petitioner who is seeking judicial review must
serve and file a memorandum of points and authorities within 40 days after the agency gives
written notice to the parties that the record of the proceeding under review has been filed. The
Board filed the ROA on November 9, 2020. The Board filed its Notice of Transmittal of the
ROA the next day, November 10, 2020. The Petitioners did not file a Motion to Extend Time
showing an excusable neglect for extending the time to file their Memorandum of Points and
Authorities. Toman v. Nev. Transp. Auth., Case No.: CV18-00461, 2018 Nev. Dist. LEXIS
974, at *3 (Second Judicial Dist. Ct. of Nev. Sept. 17, 2018). Rather, Petitioners late-filed a
deficient Opening Brief on April 5, 2021. The Petitioners Opening Brief is 105 days late and
their PJR should be dismissed.!

C. PROCEDURAL HISTORY

On April 10, 2018, Petitioners filed a claim for reimbursement with the Division. ROA
0044,

On April 25, 2018, the Division issued its amended recommendation regarding the
claim. ROA 0043-0049,

On June 27, 2018, the Board held a public meeting and acted on the Division’s amended
recommendation to approve the claim. ROA 0053 (action item * 6.a.).

On July 11, 2018, Mr. Zeh, the Board’s former counsel, notified Petitioners regarding
the Board’s action at its June 27, 2018 agenda. ROA 0071-0072.

On August 10, 2018, Mr. Price, Petitioners’ counsel, notified Mr. Zeh regarding his
clients’ appeal of the Board’s action at its June 27, 2018 agenda. ROA 0075.

On September 10, 2018 (ROA 0081) and again on September 17,2018 (ROA 0090) Mr.
Price waived his right to hand delivery of the Board’s agenda set for September 26, 2018 and

acknowledged that he had time to appear and make a presentation regarding this claim at said

!t is 146 days from November 10, 2020 (the date the Board gave notice of filing the ROA) to April 5, 2020 (the
date Petitioners filed their Opening Brief). Under NRS 233B.133(1), the Petitioners had 40 days from November
10, 2020 to file their memorandum of points and authorities; thus, the deadline to file was December 21, 2020,

5
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agenda.

On September 24, 2018, Mr. Price submitted to the Division the Petitioners’ “First
Supplement to Letter of Application for Reimbursement from the Subsequent Injury Account.”
ROA 0092-0106.

On September 26, 2018, the Board held an agenda which included as an action item the
de novo hearing pursuant to NRS 233B regarding the Division’s recommendation for the claim.
ROA 0076-0079 (action item * 7.a.). A court reported was present and transcribed the oral
proceedings regarding action item * 7.a. Counsel for Petitioners, Mr. Kim Price, attended and
represented Petitioners at the Board’s meeting,

On August 19, 2020, the Board held an agenda at which the Draft Findings of Fact,
Conclusions of Law and Determination of the Board was included as an action item. ROA
0107-0109 (action item * 8 at ROA 0108).

The Board’s Chair, Cecilia Meyer, signed the Findings of Fact, Conclusions of Law and
Determination of the Board on August 19, 2020. ROA 0124-0132 (signed at ROA 0130).

During the pendency of this case, the Board’s contract with Mr. Zeh ended and the
Board retained new legal counsel, Mr. Donald Bordelove, Deputy Attorney General.

On September 1, 2020, Mr. Bordelove signed the Notice of Entry of the Board’s
Findings of Fact, Conclusions of Law and Determination of the Board. ROA 0131.

On September 24, 2020, Petitioners, through counsel, filed their PJR, designated Case
No. A-20-821892-J.

On October 13, 2021, the Division filed its Notice of Intent to Participate pursuant to
NRS 233B.130(3).

On November 10, 2020, the Board filed its Notice of Transmittal of Administrative
Record on Appeal.

Petitioners, as the party who filed the PJR, “shall transmit to the reviewing court an
original or certified copy of the transcript of the evidence resulting in the final decision of the

agency.” NRS 233B.131(1)(a). To date, Petitioners have failed to file the transcript. Thereby,
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the record is incomplete.

The Division has not stipulated, and is not aware of any stipulation, by which the parties

agreed to shorten the administrative record. NRS 233B.131(1) (stating that “the record may be |

shortened by stipulation of the parties to the proceedings”™).

Instead, Petitioners late-filed an Opening Brief—it is 105 days late—which lacks any

citations to the transcript of the Board’s September 26, 2018 de novo hearing in this

administrative contested case.

D.

APPLICABLE STATUTES

NRS 233B.131 Transmittal of record of proceedings to
reviewing court by party and agency; shortening of or
corrections or additions to record; additional evidence;
modification of findings and decision by agency based on
additional evidence.

1. Within 45 days after the service of the petition for
judicial review or such time as is allowed by the court:

(a) The party who filed the petition for judicial review shall
transmit to the reviewing court an original or certified copy of
the franscript of the evidence resulting in the final decision of
the agency.

(b) The agency that rendered the decision which is the subject

of the petition shall transmit to the reviewing court the original or a
certified copy of the remainder of the record of the proceeding under
review.
« The record may be shortened by stipulation of the parties to
the proceedings. A party unreasonably refusing to stipulate to limit
the record, as determined by the court, may be assessed by the court
any additional costs. The court may require or permit subsequent
corrections or additions to the record.

2. If, before submission to the court, an application is made to
the court for leave to present additional evidence, and it is shown to
the satisfaction of the court that the additional evidence is material
and that there were good reasons for failure to present it in the
proceeding before the agency, the court may order that the
additional evidence and any rebuttal evidence be taken before the
agency upon such conditions as the court determines.

3. After receipt of any additional evidence, the agency:

(a) May modify its findings and decision; and

(b) Shall file the evidence and any modifications, new findings
or decisions with the reviewing court.

(Added to NRS by 1989, 1649; A 2015, 710)

7

00189




STATE OF NEVADA

Division of Industrial Relations - Division C 1

3360 West Sshara Ave., Suite 250

Las Vegas, Nevads 89102

(702) 486-9080

N G0 3 N W o

10
11

12

13
14
15
16
17
18
19
20
21

22| |

23
24
25
26
27
28

(Emphasis added.)

NRS 233B.133 Form and deadlines for serving and filing
memorandum of points and authorities and replies; extensions;
request for hearing or matter deemed submitted.

1. A petitioner or cross-petitioner who is seeking judicial

review must serve and file 3 memorandum of points and
authorities within 40 days after the agency gives written notice

to the parties that the record of the proceeding under review has
been filed with the court.

2. The respondent or cross-petitioner shall serve and file a
reply memorandum of points and authorities within 30 days after
service of the memorandum of points and authorities.

3. The petitioner or cross-petitioner may serve and file reply
memoranda of points and authorities within 30 days after service of
the reply memorandum.

-4,  Within 7 days after the expiration of the time within which
the petitioner is required to reply, any party may request a hearing.
Unless a request for hearing has been filed, the matter shall be
deemed submitted.

5. All memoranda of points and authorities filed in
proceedings involving petitions for judicial review must be in the
form provided for appellate briefs in Rule 28 of the Nevada Rules
of Appellate Procedure.

6. The court, for good cause, may extend the times allowed in
this section for filing memoranda.

(Added to NRS by 1989, 1649)

(Emphasis added.)

NRS 233B.135 Judicial review: Manner of conducting;
burden of proof; standard for review.

1. Judicial review of a final decision of an agency must be:

(a) Conducted by the court without a jury; and

(b) Confined to the record.
= In cases concerning alleged irregularities in procedure before an
agency that are not shown in the record, the court may receive
evidence concerning the irregularities.

2. The final decision of the agency shall be deemed reasonable
and lawful until reversed or set aside in whole or in part by the court.
The burden of proofis on the party attacking or resisting the decision
to show that the final decision is invalid pursuant to subsection 3.

3. The court shall not substitute its judgment for that of the
agency as to the weight of evidence on a question of fact. The court
may remand or affirm the final decision or set it aside in whole or in
part if substantial rights of the petitioner have been prejudiced
because the final decision of the agency is:

(a) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

8
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(c) Made upon unlawful procedure;

(d) Affected by other error of law;
(e) Clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or
(f) Arbitrary or capricious or characterized by abuse of
discretion.
4. As used in this section, “substantial evidence” means
evidence which a reasonable mind might accept as adequate to
support a conclusion.
(Added to NRS by 1989, 1650; A 2015, 710)
(Emphasis added.)
E. STANDARDS OF REVIEW
1. Transmittal of record of proceedings to reviewing court by party and
agency |
Pursuant to NRS 233B.131(1)(a); Within 45 days after the service of the petition for

judicial review or such time as is allowed by the court, the party who filed the petition for
judicial review shall transmit to the reviewing court an original or certified copy of the transcript
of the evidence resulting in the final decision of the agency.

Here, without excuse Petitioners never filed the transcript. Petitioners filed their PJR
on September 24, 2020. The Petitioners statutory deadline to file the transcript was Monday,
November 9, 2020. At the date of this writing, Petitioners are about 175 days late and counting.
Nor have Petitioners filed a motion demonstrating good cause or stipulation with this Court for
additional time to file the transcript.

2. Deadline for serving and filing memorandum of points and
authorities

Pursuant to NRS 233B.133(1): A petitioner who is seeking judicial review must serve
and file a memorandum of points and authorities within 40 days after the agency gives written
notice to the parties that the record of the proceeding under review has been filed with the court.
Pursuant to NRS 233B.133(6): The court, for good cause, may extend the times allowed in this
section for filing memoranda.

Here, without excuse, Petitioners did not serve or file a memorandum of points and
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authorities withing 40 days after the agency gave written notice that the record of the proceeding
under review had been filed with this Court. The Board filed the Notice of Transmittal on
November 10, 2020. The Petitioners’ statutory deadline to file the memorandum was Monday,
December 21, 2020. They filed their “Opening Brief” on April 5, 2021-—about 105 days late.

Petitioners did not file a motion to extend the time for filing their memorandum or show
good cause why this Court should do so. Moreover, as detailed below, without citations to the
underlying administrative transcript, Petitioners’ Opening Brief is useless for purposes of
judicial review. Given these facts, it is as if no memorandum has been filed.

F. ARGUMENT

1. Without excuse, Petitioners have not filed the transcript of the
Board’s September 26, 2018 de novo hearing, This Court should
dismiss Petitioners’ PJR.

On September 24, 2020, Petitioners filed the instant PJR before this Court. Without
excuse, Petitioners have not filed the transcript of the Board’s September 26, 2018 hearing,
which is required by NRS 233B.131(1). The Petitioners had a statutory duty to file the transcript
by November 9, 2020. Petitioners are about 175 days late and counting...

NRS 233B.131(1)(a) unambiguously mandates that the Petitioner “shall transmit” to the
court an original or certified copy of the transcript of the evidence resulting in the final agency
decision. The Nevada Supreme Court has determined that “‘[t]he word “shall” is a term of
command; it is imperative or mandatory, not permissive or directory.”” Great Basin Water
Network v. Taylor, 234 P.3d 912, 2010 Nev. LEXIS 21, at **12 (2010) (citing Blaine Equip.
Co. v. State, Purchasing Div., 122 Nev. 860, 867, 138 P.3d 820, 824 (2006) (alternation in
original) (quoting Adkins v. Oppio, 105 Nev. 34, 37, 769 P.2d 62, 64 (1989)).

Petitioners’ failure to file the transcript with the court, as mandated by statute, is grounds
for dismissal. Kame v. Employment Sec. Dep’t, 105 Nev. 22, 25, 769 P.2d 66, 68 (1989)
(holding that strict compliance with statutory requirements is a precondition to jurisdiction for

judicial review). The Division did not stipulate to shorten the record in any manner, let alone
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stipulafe to omit perhaps the most important part of the whole record—the transcript of the
Board’s de novo hearing and deliberation in the underlying administrative proceeding.
2. Without excuse, Petitioners late-filed their deficient Opening Brief.
This Court should dismiss Petitioners’ PJR.

On November 10, 2020, Board counsel filed the Notice of Transmittal of Administrative
Record on Appeal. Pursuant to NRS 233B.133(1), the Petitioners had a statutory duty to file
and serve a memorandum of points and authorities within 40 days of November 10, 2020. NRS
233B.133(1) plainly and unambiguously states that a petitioner “must serve and file” the
memorandum within 40 days. Here, Petitioners’ deadline to file and serve the memorandum
was Monday, December 21, 2020. Failure to timely file the memorandum is grounds for
dismissal.

Matters of statutory interpretation are reviewed do novo. Nev. State Bd. of Architecture
v. Eighth Judicial Dist. Court, 449 P.3d 1262, 1264, 2019 Nev LEXIS 59, at **5-6 (2019). A
premature petition for judicial review does not vest the court with jurisdiction. Id. at 1263,
2019 Nev. LEXIS at **1-2. In the instant case, the Petitioners’ failure to file the transcript—
and their failure to file a memorandum with citations to the transcript—does not vest this Court
with jurisdiétion. Indeed, this Court lacks jurisdiction to conduct judicial review and should
dismiss this PJR.

Strict compliance with the procedures of NRS 233B, the Administrative Procedures Act,
is a prerequisite for this Court’s jurisdiction to attach. “...[n]ot every administrative decision
is reviewable.” Private Investigator’s Licensing Bd. v. Atherley, 98 Nev. 514, 515, 654 P.2d
1019 (1982). Only those decisions that are challenged according to NRS 233B’s procedures
invoke the district court’s jurisdiction. Id. “When a party seeks judicial review of an
administrative decision, strict compliance with the statutory requirements for such review
is a precondition to jurisdiction by the court of judicial review,” and “[njoncompliance
with the requirements is grounds for dismissal.” Kame, 105 Nev. at 25, 769 P.2d at 68
(emphasis added) (quoting Teepe v. Review Bd. of Indiana Emp. Sec. Div., 200 N.E.2d 538, 539
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(Ind. Ct. App. 1964); see also Ultsch v. Ill. Mun. Ret. Fund, 226 111.2d 169, 178, 874 N.E.2d 1,
at **7 (Ill. 2007) (stating that “Because review of a final administrative decision may be
obtained only as provided by statute, a court exercises ‘special statutory jurisdiction’ when it
reviews an administrative decision. Special statutory jurisdiction is limited to the language of
the statute conferring it and the court has no powers from any other source. A party seeking to
invoke a court’s special statutory jurisdiction must strictly comply with the procedures
prescribed by the statute.”) (internal citation omitted).

Without excuse for good cause shown, Petitioners late-filed their Opening Brief on April
5,2021. Worse, Petitioner’s late-filed Opening Brief is useless because it lacks citations to the
transcript of the Board’s September 26, 2018 de novo hearing. Indeed, the record before the
Court is not the “whole record” as required by NRS 233B.135(3)(e) because Petitioner never
filed the transcript.

Over 220 days have passed since Petitioners filed their PJR. Because Petitioners failed
to file the transcript and instead late-filed a deficient Opening Brief without citations to the
transcript, this Court is in no position to conduct judicial review based upon the whole record.
NRS 233B.135.

3. The Court should dismiss Petitioners’ PJR.
a. Analysis of the District Court’s Order in the Toman case

Petitioners late-filed a deficient Opening Brief. The Opening Brief is deficient because
it lacks citations to the transéript of the Boards September 26, 2018 de novo hearing. Petitioners
have not alleged any excusable neglect for their failure to file the transcript, which is about 175
days late and counting. NRS 233B.131(1)(a). Petitioners have not alleged any excusable
neglect for late-filing their deficient Opening Brief, which was filed 105 days after the deadline.
NRS 233B.133(1).

In Toman, Mr. Toman filed his Petition for Judicial Review on March 6, 2018. Toman
v. Nev. Transp. Auth., Case No.: CV18-00461, 2018 Nev. Dist. LEXIS 974, at *2 (Second
Judicial Dist. Ct. of Nev. Sept. 17, 2018). On April 4, 2018, the Court granted the parties’
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stipulation to stay the proceedings pending the outcome of Toman’s Petition for
Reconsideration filed with the Nevada Transportation Authority (“NTA”). Id. On April 12,
2018, the NTA denied Toman’s Motion for Reconsideration. Id. On May 17, 2018, Toman
filed the Transcript of the Hearing pursuant o NRS 233B.131(1)(a). Id. On May 22, 2018 the
NTA gave notice that it filed the Record of the Proceeding with the Court as required by NRS
233B.131(1)(b). 1d. On July 25,2018 the NTS moved to dismiss Toman’s PJR because Toman
had not filed his Memorandum of Points and Authorities within forty days following the NTA’s
Notice of Transmittal of the Record. Id.

The District Court granted the NTA’s Motion to Dismiss. /d. at ¥*4-5. Toman appealed.
The Nevada Supreme Court denied Toman’s Petition for Judicial Review.?

In granting the NTA’s Motion to Dismiss, the District Court analyzed applicable
provisions of NRS 233B. Id. at *3-4. Mr. Toman argued ihat he believed the Court would lift
the stay and then set forth a briefing schedule, and therefore, good cause existed for his not
filing the Memorandum of Points and Authorities timely. /d. at *4, The Court found this
argument unpersuasive because Mr. Toman timely filed the Record of the Proceedings as
required by NRS 233B.131 and timely received the required notice of transmittal of the record
from the NTA, yet he did not think the Memorandum of Points and Authorities would need to
be filed within the statutorily required timeframes. Id. Furthermore, the Court found that there
was no good cause to enlarge time to file the Memorandum of Points and Authorities as required
pursuant to NRS 233B.133(6). /d.

The Court reasoned: “Strict compliance with statutory requirements is required for this
Court to have jurisdiction over the appeal of an administrative decision and noncompliance with
statutory requirements is grounds for dismissal.” Id.

In the case at bar, the fact remains that Petitioners did not comply with NRS
233B.131(1)(a)—the Petitioners never filed the transcript. The fact remains that Petitioners did

not comply with NRS 233B.133(1)—the Petitioners filed a deficient Opening Brief 105 days

% Order Denying Petition for Judicial Review, Case No. 77156, filed March 4, 2020.
13
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late. The fact remains that the Petitioners’ late-filed Opening Brief is useless because without
citations to the Board’s de novo proceeding, the Court cannot perform its role of judicial review

based upon the whole record. There can be no doubt that the transcript of the Board’s de novo

hearing is a material part of the whole record in the underlying administrative proceeding.

Essentially, the Petitioners’ Opening Brief is so deficient that it’s as if no Opening Brief

“has been filed. Petitioners never moved to extend time or demonstrated excusable neglect. NRS

233B.133(6). The fact remains that Petitioners have not complied with statutory requirements
at all for filing the transcript or their memorandum, let alone strictly complied with NRS 233B’s
procedural requirements, which is required to invoke this Court’s jurisdiction. Toman, 2018
Nev. Dist. LEXIS 974, at *4.

b. Analysis of the District Court’s Order in the In re DOT case

In In re DOT, the Plaintiffs (unsuccessful applicants for retail recreational cannabis
establishment licenses) filed a complaint and a petition for judicial review against the
Department of Taxation (“DOT”) and sought an order requiring the DOT to supplement the
administrative record and for other relief. In re DOT, Case No. A-19-787004-B et seq., 2020
Nev. Dist. LEXIS 1221, at *1 (Eighth Judicial Dist. Ct. of Nev. Aug. 28, 2020). The Court
denied Plaintiffs’ motion. /d. at ¥5-6.

The Court’s analysis began by citing the legal standard that “A petition for judicial
review is ordinarily ‘confined to the record’ before the agency when it made its decision. NRS
233B.135(1)(b).” Id. at *3. Regarding the Plaintiffs’ request to supplement the record, the
Court stated: “NRS 233B.131(1) requires the submission of two categories of documents: (1)
the ‘transcript of the evidence resulting in the final [agency] decision’; and (2) the ‘record of
the proceeding under review.”” Id. at *4. The Court noted that “Here, there is no applicable
‘transcript,” so NRS 233B.131(1) requires only the ‘record of the proceeding under review.””
Id. There was no “transcript” because “The ‘proceeding under review’ is the [DOT’s]
determination on the [Plaintiffs’] license applications, and the record is therefore the documents

that the Department considered in grading the applications." Id.
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In the case at bar, in contrast to In re DOT case, there is a “transcript of the evidence
resulting in the final decision of the agency.” NRS 233B.131(1)(a). The Board’s September
26, 2018 meeting regarding the de novo hearing on Petitioners’ claim for reimbursement was
recorded and transcribed by a certified court reporter. There was no transcript in the In re DOT
case because the ﬁroceeding under review was limited to the evaluation of the Plaintiffs’
applications and all documents pertaining to that evaluation were included in the record. In re
DOT, 2020 Nev. Dist. LEXIS 1221, at *3. In short, Petitioners failed without excuse to file the
transcript with this Court within 45 days of serving their PJR as required by NRS
233B.131(1)(a).

Here, one category of documents——the transcript of the Board’s de novo contested
hearing—that comprises the whole record for purposes of judicial review has not been timely
submitted. Again, Petitioners are about 175 days late in filing the transcript and have not
complied (strictly or substantially) with NRS 233B’s procedural requirements. This Court lacks
jurisdiction over Petitioners’ PJR. Thus, this Court should grant the Division’s Motion to
Dismiss Petitioners’ PJR.

c. Analysis of the Schulz Partners case

In Schulz Partners, appellant Schulz Partners appealed from a district court order
denying and dismissing a combined petition for judicial review and complaint. Schulz Partners,
LLC v. State ex re. Bd. of Equalization, Case No. 53128, 2011 Nev. Unpub. LEXIS 500, at *1
(July 28, 2011) (unpublished disposition). The State respondents filed a motion to dismiss on
November 5, 2008 and filed a second motion to dismiss on December 1, 2008. Id. at *2. In
between the filing of those motions to dismiss, on November 6, 2008, Schulz and the State
stipulated to extend the time for filing the administrative record pertaining to the petition for
judicial review until 30 days after notice of entry of the order resolving the motion to dismiss.
Id. at *2-3. “The district court denied Schulz’s petition [for judicial review] and dismissed the
complaint before the filing of the administrative record.” Id. at *3. The Nevada Supreme Court

reversed the district court “to the extent it denies Schulz’s petition for judicial review without
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benefit of the complete administrative record.” Id. at *6 (internal footnote omitted).

‘Here, as in Schulz, the Court lacks the benefit of the complete administrative record
because Petitioners never filed the transcript of the underlying administrative proceeding under
review. It is the Division’s position that it would be error for this Court to deny the Division’s
Motion to Dismiss and to rule on the merits of the Petitioners’ PJR without the transcript. But
in contrast to the Schulz case, the Division never stipulated (or was asked to stipulate) to extend
the time for filing the transcript of the administrative record. Petitioners simply never filed the
transcript as required by NRS 233B.131(1)(a). As such, Petitioners’ Opening Brief is useless
for purposes of judicial review which must be based upon the whole record. NRS
233B.135(1)(b) and (3)(e). Accordingly, this Court lacks jurisdiction and should grant the
Division’s Motion to Dismiss Petitioners’ PJR.

4. Statutes that provide a time limit for filing, such as NRS
233B.131(1)(a) and NRS 233B.133(1)—are jurisdictional, not
procedural—and require strict compliance.

The Nevada Supreme Court has held that a rule providing a time limit for filing an
administrative appeal is not procedural, but jurisdictional. K-Kel, Inc. v. State, Dep’t of
Taxation, 134 Nev. 78, 80-81,412 P.3d 15, 17 (2018) (recognizing that the statutory time period
for filing a petition for judicial review under NRS Chapter 233B as jurisdictional). Moreover,
the Court has consistently treated time limitations set forth in workers’ compensation statutes
as “establishing a jurisdictional bar to further review when the required action is not taken
within the time period delineated by those statutes.” Williams v. United Parcel Servs., 129 Nev
386, 390, 302 P.3d 1144, 1146 (2013) (quoting Seino v. Employers Ins. Co. of Nev., 121 Nev.
146,150, 111 P.3d 1 107, 1110 (2005) (““Statutory periods for requesting administrative review
of workers’ compensation determinations are mandatory and jurisdictional.””); Reno Sparks
Convention Visitors Auth. v. Jackson, 112 Nev. 62, 66-7, 910 P.2d 267, 270 (1996) (recognizing
that the failure to appeal administrative determination within prescribed time period precluded

consideration of the appeal)).
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Additionally, the Nevada Supreme Court has held that it will look to the rule’s language,
and consider policy and equity principles, in order to determine if a rule’s provisions require
strict or substantial compliance. Markowitz v. Saxon Special Servicing, 129 Nev. 660, 664, 310
P.3d 569, 571-72 (2013) (citing Leyva v. Nat 'l Default Servicing Corp., 127 Nev. 470, 475-76,
255 P.3d 1275, 1278 (2011)). “Generally, a rule is mandatory and requires strict compliance
when its language states a specific ‘time and manner’ for performance.” Id. (citing Leven v.
Frey, 123 Nev. 399, 408 n.31, 168 P.3d 712, 718 n.31 (2007)). “Time and manner refers to
when performance must take place and the way in which the deadline must be met.” Id. (citing
Village League to Save Incline Assets, Inc. v. State Bd. of Equalization, 124 Nev. 1079, 1088,
194 P.3d 1254, 1260 (2008)). In contrast to time and manner provisions, form and content
provisions “dictate who must take action and what information that party is required to
provide.” Id. (citing Einhorn v. BAC Home Loans Servicing, LP, 128 Nev. 689, 696, 290 P.3d
249, 254 (2012) (stating that “who brings which documents ... is a matter of ‘form’”)).
“Because they do not implicate notice, form and content-based rules are typically directory and
may be satisfied by substantial compliance...” Id. at 664-65.

Here, Petitioners filed their PJR on September 24, 2020. The Certificate of Service on
Petitioners’ PJR states that the PJR was mailed on September 25, 2020. Thus, pursuant to NRS
233B.131(1), the clock started ticking for Petitioners to transmit a copy of the transcript to the
reviewing court within 45 days. Petitioners never filed the transcript. Petitioners are about 175
days beyond the statutory time limit for filing the transcript. Petitioners never moved to extend
the time to file the transcript, nor did they seek a stipulation to extend the time. The Court
should dismiss their PJR.

Moreover, the Board filed its Notice of Transmittal of Administrative Record on Appeal
on November 10, 2020. The Petitioners were served with the Notice of Transmittal of the ROA
via the Court’s electronic filing system (“EFS”). The Certificate of Service on the Notice of
Transmittal of the ROA states, “EFS users will be served electronically via email.” Thus,

pursuant to NRS 233B.133(1), the clock started ticking for Petitioners to serve and file a
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memorandum of points and authorities within 40 days from November 10, 2020. Petitioners,
without excuse, late-filed a deficient Opening Brief (i.e., a brief devoid Qf citations to the
transcript) on April 5, 2021. The Petitioners’ Opening Brief was filed 105 days late. Again,
the Court should dismiss their PJR for non-compliance with strict statutory time limits.

NRS 233B.131(1)(a) and NRS 233B.133(1) are “time and manner” rules. They state
deadlines for performance. Petitioners were subject to those deadlines of 45 days and 40 days,
respectively. It cannot reasonably be argued that these rules are not mandatory “time and
manner” rules that require strict performance under Markowitz and other cases cited herein.

G. CONCLUSION

That Petitioners never filed the transcript and late-filed a deficient Opening Brief cannot
be disputed. The applicable statutes in NRS 233B require strict compliance with jurisdictional
statutory deadlines. This Court should dismiss Petitioners’ PJR.

IL MOTION TO STRIKE “PETITIONERS’ OPENING BRIEF”

A. STATEMENT OF FACTS AND PROCEDURAL HISTORY

A full recitation of the facts and procedural history is provided in section I. B. and C.
hereinabove. For brevity, the Division incorporates the facts and procedural history herein by
reference.

B. APPLICABLE STATUTES

The applicable statutes are provided in section 1. D. hereinabove. For brevity, the
Division incorporates the statutes herein by reference.

C. ARGUMENT

Petitioners filed the PJR on September 24, 2020. Pursuant to NRS 233B.131(1)(a),
Petitioners had a duty to file the original or certified copy of the transcript with the court by
November 9, 2020. Without excuse, Petitioners have not filed the transcript-—they are about
175 days late and counting. The record is incomplete because Petitioners failed to file the
transcript. Similarly, Petitioners’ Opening Brief is late-filed-—it is 105 days late. NRS

233B.133(1).
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Making matters worse, the Petitioners’ Opening Brief is useless for purposes of judicial
review because it lacks citations to the transcript of the Board’s underlying administrative
proceeding.

Judicial review is confined to the record. NRS 233B.135(1)(b). Here, the record is
incomplete because Petitioners never filed the transcript. NRS 233B.131(1)(a). The Court’s
manner of conducting judicial review involves determining whether the agency’s decision is
“clearly erroneous in view of the reliable, probative and substantial evidence on the whole
record...” NRS 233B. 135(3)(e) (emphasis added). The Court cannot reasonably conduct
judicial review without the transcript of the Board’s meeting that is the subject of this PJR. Nor
can the Court reasonably conduct judicial review given that the Petitioners’ Opening Brief is
devoid of citations to the transcript.

D. CONCLUSION

Petitioners, without excuse, blew both mandatory statutory deadlines in NRS

233B.131(1)(a) and 233B.133(1) and this Court lacks jurisdiction over this PJR. The Court

should thus dismiss the PJR. Petitioners have not alleged, let alone demonstrated, good cause

for their noncompliance with mandatory statutory deadlines.

If, however, the Court finds good cause and does not grant the Division’s Motion to
Dismiss, the Division respectfully requests that the Court strike Petitioners’ Opening Brief from
the record and order Petitioners to file an original or certified copy of the transcript forthwith.

III. MOTION TO EXTEND TIME FOR THE DIVISION TO FILE ITS REPLY

MEMORANDUM OF POINTS AND AUTHORITIES

A. STATEMENT OF FACTS AND PROCEDURAL HISTORY

A full recitation of the facts and procedural history is provided in section 1. B. and C.
hereinabove. For brevity, the Division incorporates the facts and procedural history herein by

reference.
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B. APPLICABLE STATUTES

The applicable statutes are provided in section I. D. hereinabove. For brevity, the
Division incorporates the statutes herein by reference.

C. ARGUMENT

Petitioners never filed the transcript of the Board’s September 26, 2018 de novo hearing.
They are about 175 days late and counting. NRS 233B.131(1)(a). Petitioners late-filed—by
105 days-—a deficient Opening Brief. NRS 233B.133(1). Because Petitioners failed to file the
transcript and instead filed a deficient Opening Brief devoid of citations to the transcript, the
Division, as the Respondent, should not be bound to file its Reply Memorandum of Points and
Authorities within 30 days after Petitioners’ served their deficient Opening Brief. NRS
233B.133(2).

D. CONCLUSION

The Division requests that the Court grant its Motion to Dismiss Petitioners’ PJR. If,
however, the Court does not grant the Division’s Motion to Dismiss Petitioners’ PJR, the
Division respectfully requests that the Court strike Petitioners’ Opening Brief from the record,
order Petitioners to file an original or certified transcript of the Board’s September 26, 2018 de
novo hearing, and further order that the Division has 30 days to file its Reply Memorandum of
Points and Authorities form the date Petitioners file their Memorandum.
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Iv.

RELIEF REQUESTED

The Division respectfully requests as follows:

(1) That this Court grant its Motion to Dismiss Petitioners’ Petition for Judicial

Review; or if the Court denies said Motion,

(2) That this Court grant its Motion to Strike Petitioners’ Opening Brief from the

record; and

a. That this Court order Petitioners’ to file the transcript forthwith, and

b. That this Court order that the Division has 30 days to file its Reply

Memorandum of Points and Authorities form the date Petitioners file their

Memorandum pursuant to NRS 233B.133(2).

4
DATED this Zi day of

v 2072/ .

DIVISION OF INDUSTRIAL RELATIONS

% L
/ P ey P

Donald C. Smith, Esq.

Jennifer J. Leonescu, Esq.

Christopher A. Eccles, Esq.

Division of Industrial Relations

3360 W, Sahara Ave., Ste. 250

Las Vegas, NV 89102

Attorneys for Respondent Division of Industrial Relations
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I hereby certify that I am an employee of the State of Nevada,
3| | Department of Business and Industry, Division of Industrial Relations (DIR), and that on this
4} | date, I caused to be served a true and correct copy of the document described herein by the
51 | method indicated below, and addressed to the following:

6| | Document Served: Respondent Division of Industrial Relations’ Motion Dismiss
7t | Petitioners® Petition for Judicial Review, or in the alternative Motion to Strike
8| | “Petitioners’ Opening Brief” and Motion to Extend Time to File Reply Memorandum of

9| | Points and Authorities

10 Person(s) Served: U.S., Mail
11 ___via State Mail room (regular or certified) circle one
g Daniel L. Schwartz, Esq. _____deposited directly with U.S. Mail Service
12| I Joel P. Reeves, Esq. Overnight Mail
£8 Kim D. Price, Esq. . ____ Interdepartmental Mail
< gg 13} || Lewis Brisbois Bisgaard & Smith | Messenger Service
Q5 .Qg | 2300 W. Sahara Ave. ____Facsimile fax number:
E. %g 14) ! ste, 300, Box 28 Electronic Service
& §z§ 15| || Las Vegas, NV 89102
B gs Counsel for Petitioners LVMPD
53%5 161 [Land ccMmsI
gﬂ Person(s) Served: U.S. Mail
e 17 via State Mail room (regular or certified) circle one
. LVMPD ____deposited directly with U.S. Mail Service
: 18 |l ¢/o Jeff Roch Overnight Mail
19 Director of Risk Mgmt. Interdepartmental Mail
400 S. Martin Luther King Blvd. Messenger Service
20| || L-as Vegas, NV 89106 Facsimile fax number:
Petitioner
21 || Person(s) Served: U.S. Mail
' via State Mail room (regular or certified) circle one
22 cceMmst ____ deposited directly with U.S. Mail Service
¢/o Dusty Marshall _____Overnight Mail
23 || Claims Supervisor ____Interdepartmental Mail
94| || P-O. Box 35350 _____ Messenger Service
Las Vegas, NV 89133 Facsimile fax number:
25! || Petitioner
26
27
28 22

00204




STATE OF NEVADA

3360 West Sshara Ave., Suite 250

Las Vegas, Nevada 89102

{702) 486-9030

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Person(s) Served:

Donald J. Bordelove, Esq.

Deputy Attorney General

Office of the Attorney General
555 E. Washington Ave.

Ste. 3900

Las Vegas, NV 89101

Counsel for Respondent Board for
the Administration of the
Subsequent Injury Account for
Self-Insured Employers

U.S. Mail

_ via State Mail room (regular or certified) circle one
deposited directly with U.S. Mail Service

Overnight Mail
____ Interdepartmental Mail
____ Messenger Service
___ Facsimile fax number: _
Electronic Service

DATED this __ day of

State of Nevada Employee
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AFFIDAVIT OF CHRISTOPHER ECCLES, ESQ. IN SUPPORT OF RESPONDENT

DIVISION OF INDUSTRIAL RELATIONS’ MOTION TO DISMISS PETITIONERS’
PETITION FOR JUDICIAL REVIEW, OR IN THE ALTERNATIVE MOTION TO
STRIKE PETITIONERS’ OPENING BRIEF AND MOTION TO EXTEND TIME TO
FILE REPLY MEMORANDUM OF POINTS AND AUTHORITIES

STATE OF NEVADA )
) ss
COUNTY OF CLARK )

I, Christopher Eccles, being first duly sworn hereby depose and state as follows:

1. I am over eighteen years of age and competent to testify to matters stated herein.
The statements herein are based on my personal knowledge, except as to any matters stated on
information and belief.

2. I am an attorney employed as Division Counsel by the State of Nevada,
Department of Business and Industry, Division of Industrial Relations, duly licensed to practice
before all courts in the State of Nevada, and I am the attorney of record for Respondent Division
of Industrial Relations (“Division™), in Case No. A-20-821892-J, Department No. 15, Eighth
Judicial District Court, Clark County, Nevada.

3. I make this affidavit in support of the Division’s Motion to Dismiss Petitioners’
Petition for Judicial Review (“PJR”), or in the alternative, Motion to Strike “Petitioners’ Opening
Brief” and Motion to Extend Time to File Reply Memorandum of Points and Authorities.

4, Petitioners never filed the transcript of the underlying administrative ’hearing
conducted by the Board for the Administration of the Subsequent Injury Account for Self-Insured
Employers (the “Board”) heard by the Board as a de novo contested case on September 26, 2018.

5. Pursuant to Nevada Revised Statute (“NRS”) 233B.131(1)(a), Petitioners had a
mandatory statutory deadline to file an original or écrtiﬁed copy of the transcript to the court
within 45 days after they filed their PJR. On information and belief, the transcript is about 175
days late and counting.

6. I attended said Board hearing as did counsel for Petitioners, Mr. Kim Price, and

on information and belief the hearing was transcribed by a certified court reporter.
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7. On April 5,2021, Petitioner’s late-filed an Opening Brief that is devoid of citations
to the transcript. On information and belief, Petitioners’ Opening Brief was filed about 106 days
after the deadline in NRS 233B.133(1).

8. On information and belief, said Opening Brief is deficient for purposes of judicial
review because it lacks any citations to the transcript, and because judicial review must be based
on the whole record as referenced in NRS 233B.135(3)(e).

9. Counsel for Petitioners did not request that the Division stipulate to shorten the
record of these proceedings. NRS 233B.131(1)(b).

10.  Counsel for Petitioners did not file a motion with this Court to extend the
mandatory statutory deadlines in NRS 233B.131(1)(a) and NRS 233B.133(1). Nor did counsel
for Petitioners request that the undersigned agree to extend said statutory deadlines.

FURTHER AFFIANT SAYETH NAUGHT.

Executed this _‘Ziﬁm day of /* 7 *’; Y , 20 e / .

/7

CHRISTOPHER ECCLES, ESQ.
Division Counsel
Division of Industrial Relations

Subscribed and Sworn to before me

this ‘W’ day of W"! ,20

Notary Public in dpd for Said State and County
(SEAL)

¢ ANNIE WONG
3,728} & Notary Public, State of Nevada |
B e Appointment No, 16-2846-1
B> My Appt. Expires Sep 23, 2023
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Electronically Filed
5/11/2021 11:21 AM
Steven D. Grierson

JOIN CLERI OF THE COU
AARON D. FORD W g, -

Attorney General
Donald J. Bordelove (Bar No. 12561)
Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., #3900
Las Vegas, NV 89101
(702) 486-3094 (phone)
(775) 684-1108 (fax)
E-mail: dbordelove@ag.nv.gov

Attorneys for Respondent
Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE | Case No. A-20-821892-J
DEPARTMENT; and CANNON Dept. No. 15

COé}HRAN MANAGEMENT SERVICE,
INC.,

Petitioners,

V8.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT FOR
SELF-INSURED EMPLOYERS,

Respondent.

JOINDER TO MOTIONS TO DISMISS AND STRIKE

- COMES NOW Respondent, the Board for Administration of the Subsequent Injury
Account for Self-Insured Employers, by and through its counsel, and hereby joins

Respondent’s, Division of Industrial Relations, Motion to Dismiss Petitioners’ Petition for

Page 1013 00209
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Judicial Review, or in the Alternative, Motion to Strike “Petitioners Opening Brief’ and
Motion to Extend Time to File Reply Memorandum of Points and Authorities.

Dated: May 11, 2021.

AARON D. FORD
Attorney General

By: /s/ Donald J. Bordelove
Donald J. Bordelove (Bar. No. 12561)
Deputy Attorney General
Attorneys for the Board
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CERTIFICATE OF SERVICE
I certify that I am an employee of the Office of the Attorney General, State of Nevada,
and that on May 11, 2021 I filed the foregoing JOINDER TO MOTIONS TO DISMISS
AND STRIKE via this Court’s electronic filing system. EFS users will be served
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electronically via email.

s/ Michele Caro
An employee of the Office of the Attorney General
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No. 005125

Email: Daniel.Schwartz@lewisbrisbois.com
KIM D. PRICE, ESQ.

Nevada Bar No. 007873

Email: Kim,Price@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste. 900

Las Vegas, Nevada 89102

Telephone: ~ 702-893-3383

Facsimile: 702-366-9689

Attorneys for Petitioners

Las Vegas Metropolitan Police
Department and Cannon Cochran
Management Services, Inc.

Electronically Filed
5/19/2021 3:20 PM
Steven D. Grierson

CLERK OF THE COUE%

DISTRICT COURT

CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT; and CANNON COCHRAN
MANAGEMENT SERVICES, INC,,

Petitioners,
V.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE SUBSEQUENT
INJURY ACCOUNT FOR SELF-INSURED
EMPLOYERS,

Respondents.

CASE NO.: A-20-821892-]

DEPT. NO.: 14

PETITIONERS’ OPPOSITION TO MOTION TO DISMISS PETITIONERS’ PETITION

FOR JUDICIAL REVIEW, OR IN THE ALTERNATIVE , MOTION TO STRIKE
“PETITIONER’S OPENING BRIEF” AND MOTION TO EXTEND TIME TO_FILE

REPLY MEMORANDUM OF POINTS AND AUTHORITIES

DANIEL L. SCHWARTZ, ESQ.
KIM D. PRICE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W. Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102-4375
Attorneys for Petitioners

4821-9380-7082/ 33307-775

DONALD J. BORDELOVE, ESQ.
OFFICE OF ATTORNEY GENERAL
555 EAST WASHINGTON AVENUE
SUITE 3900

LAS VEGAS, NEVADA 89101
Attorney for Respondents
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COME NOW the Petitioners, LAS VEGAS METROPOLITAN POLICE
DEPARTMENT and CANNON COCHRAN MANAGEMENT SERVICES, INC., (hereinafter
referred to as the “Petitioners™), by and through their attorneys, DANIEL L. SCHWARTZ, ESQ.,
and KIM D. PRICE, ESQ. and LEWIS, BRISBOIS, BISGAARD & SMITH, LLP, and files this
Opposition to Respondents’ Motion to Dismiss Petitioners’ Petition for Judicial Review, or in the
Alternative, Motion to Strike “Petitioners’ Opening Brief” and Motion to Extend Time to File
Reply Memorandum of Points and Authorities.” This Opposition is made and based upon the

papers and pleading on file herein, the attached Points and Authorities, and any argument of

counsel at any hearing on this mattey
DATED this &2 day of May, 2021.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

/ <

ANIEL L. SCHWARTZ, ESQ.
evada Bar No. 005125

KIM D. PRICE, ESQ.

Nevada Bar No. 007873

2300 W. Sahara Ave. Ste. 900
Las Vegas, Nevada 89102
Phone: 702-893-3383

Fax: 702-366-9689

Attorneys for Petitioners

By:

4821-9380-7082 /33307-775 00213
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OPPOSITION TO MOTION TO DISMISS PETITIONERS’ PETITION FOR JUDICIAL,
REVIEW, OR IN THE ALTERNATIVE . MOTION TO STRIKE “PETITIONER’S

O]PENING BRIEF” AND MOTION TO EXTEND TIME TO FILE REPLY

MEMORANDUM OF POINTS AND AUTHORITIES

L
STATEMENT OF FACTS

The present appeal results from the Board for Administration of the Subsequent
Injury Account for Self-Insured Empldyers’ (hereinafter referred to as “ the Board™) August 19,
2020, Findings of Fact, Conclusions of Law, and Determination for Claim Number
12D34C229979. (ROA0124-ROA0130).

On September 21, 2020, Petitioner’s counsel underwent radical prostatectomy and
is currently under treatment for that medical condition.

On September 24, 2020, Petitioners submitted the subject Petition for Judicial
Review and attendant Initial Appearance Fee Disclosure to the Eighth Judicial District Court.

On May 5, 2021, Respondent Division of Industrial Relations filed the instant
Motion to Dismiss and Strike.

On May 11, 2021, Respondent Board of Administration of the Subsequent Injury
Account for Self-Insurer Employers filed a Joinder to the Motion tb Dismiss and Strike.

The subject Motion to Dismiss is scheduled to be heard on June 7, 2021.

IIL.
LEGAL ARGUMENT

1. The Record on Appeal Has Been Filed — No Further Action Is Required

The Motion to Dismiss Petitioners’ Petition for Judicial Review, or in the
Alternative, Motion to Strike “Petitioners’ Opening Brief” and Motion to Extend Time to File
Reply Memorandum of Points and Authorities” (hereinafter collectively referred to as “the
Motion) seeks to strike Petitioners’ Petition based on the “failure to comply with NRS
233B.131’s mandate to submit ‘an original or certified copy of the transcript of the evidence
resulting in the final decision of the agency.” This matter should not be dismissed. Respondents’

Motion hinges on its reliance on NRS 233B.131(1)(a). However, NRS 233B.131(1)(b) is what

3
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controls the record in workers’ compensation Petitions for Judicial Review. The law provides in

pertinent part:

NRS 233B.131 Transmittal of record of proceedings to
reviewing court by party and agency; shortening of or
corrections or additions to record; additional evidence;
modification of findings and decision by agency based on

additional evidence.
1. Within 45 days after the service of the petition for judicial

review or such time as is allowed by the court:

(a) The party who filed the petition for judicial review shall
transmit to the reviewing court an original or certified copy of the
transcript of the evidence resulting in the final decision of the

agency.

(b) The agency that rendered the decision which is the subject
of the petition shall transmit to the reviewing court the original or a
certified copy of the remainder of the record of the proceeding under

review,
The record may be shortened by stipulation of the parties to the

proceedings. A party unreasonably refusing to stipulate to limit the

record, as determined by the court, may be assessed by the court any

additional costs. The court may require or permit subsequent

corrections or additions to the record.

The issue before the Court is a review of the SIA Board’s denial of reimbursement
for repayment from the second injury account fund for treatment and benefits extended by
Petitioner to claimant under workers compensation. The undersigned recognizes that NRS
233B.131(a) purports to put the onus on petitioners to file “an original or certified copy of the
transcript of the evidence resulting in the final decision of the agency.” However, as noted above,
section (b) requires the agency to file the complete record on appeal which includes everything
filed below. It is this record on appeal that is the basis for this Court’s review. (See NRS
233B.135(1)(b) “Judicial review of a final decision of an agency must be:...Confined to the
record.”) Although NRS 233B.131(a) does indeed have language referencing petitioners
submitting a transpript of evidence to this Court, it is the complete Record on Appeal filed by the
agency that rendered the decision which that is the basis for deciding this Petition.

Thus, if it is Respondents’ position that the complete Record on Appeal has not
been filed, Appellants would submit that it is actually Respondents as the rendering agency that
have shirked their duty under NRS 233B.131(b).

vy
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2. The Timely Filing of the Opening Brief is Not Jurisdictional
Respondents argue that the timely filing of briefing is a jurisdictional issue such

that dismissal is required. Or at the very least that the Opening Brief be struck. This position

misapprehends the statutory guidance.
NRS 233B.133 provides:

NRS 233B.133 Form and deadlines for serving and filing
memorandum of points and authorities and replies; extensions;
request for hearing or matter deemed submitted.

1. A petitioner or cross-petitioner who is seeking judicial
review must serve and file a memorandum of points and authorities
within 40 days after the agency gives written notice to the parties
that the record of the proceeding under review has been filed with

the court.
2. The respondent or cross-petitioner shall serve and file a

reply memorandum of points and authorities within 30 days after
service of the memorandum of points and authorities.

3. The petitioner or cross-petitioner may serve and file reply
memoranda of points and authorities within 30 days after service of

the reply memorandum.
4, Within 7 days after the expiration of the time within which

the petitioner is required to reply, any party may request a hearing.
Unless a request for hearing has been filed, the matter shall be

deemed submitted.
5. All memoranda of points and authorities filed in

proceedings involving petitions for judicial review must be in the
form provided for appellate briefs in Rule 28 of the Nevada Rules of

Appellate Procedure.
6. The court, for good cause, may extend the times allowed in

this section for filing memoranda.

It must also be noted that the Nevada Supreme Court has many times over held that
the courts of this state should decide cases on the merits “whenever possible.” Kahn v. Orme, 108
Nev. 510, 835 P.2d 790, 793 (1992). Here, Petitioners were delayed in filing the Opening Brief
due to circumstances beyond the undersigned’s control and the undersigned respectfully requests
that the Court excuse the same in good faith and allow this case to be decided upon the merits.
This Petition for Judicial Review was filed within the same time frame during which the
undersigned was advised of his diagnosis of prostate cancer and undertook treatment for that
condition. The recovery from the same was not nearly as prompt as the undersigned would have
desired or as initially projected by his healthcare providers. This protracted treatment caused the

subject delay in filing the brief. It was absolutely not the intention of the undersigned to insult the

S
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Court, these proceedings, nor Respondents. Nor did the undersigned believe that Respondents
would take such offense at the untimely submission of the Petitioners’ Opening Brief as no party
has incurred any injury, harm, prejudice, or grievance from the brief delay. However, since
offense has been taken, Peti;cioner would humbly request that this Court excuse the late filing of
the brief and retro-actively extend the time to file the same. There is no harm to any party flowing
from the timing of the filing of the Opening Brief and Petitioner respectfully request that the same

be excused.

Finally, Petitioners present no Opposition to Respondents’ Motion to Extend Time
to File Reply Memorandum of Points and Authorities.
IIL.
CONCLUSION
WHEREFORE, LAS VEGAS METROPOLITAN POLICE DEPARTMENT and
CANNON COCHRAN MANAGEMENT SERVICES, INC., respectfully asks this Honorable

Court to deny Respondents’ Motion To Dismiss Petitioners’ Petition For Judicial Review, Or In

The Alternative , Motion To Strike “Petitioner’s Opening Brief”. There is no Opposition to the

Motion To Extend Time To File Reply Memorandum Of Points And Authorities.
Dated this day of May, 2021.

Respectfully submitted,

AARD & SMITH,

By:

ANIEL L. SCHWARTZ, ESQ.
Nevada Bar No. 5125

KIM D. PRICE, ESQ.

Nevada Bar No. 7873

2300 W. Sahara Ave. Ste. 900

Las Vegas, Nevada 89102

Phone: 702-893-3383

Fax: 702-366-9689

Attorneys for Petitioners, Las Vegas Metropolitan
Police Department and Cannon Cochran
Management Services, Inc.
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1 CERTIFICATE OF MAILING o
2 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on thelz_ day of
3 [|May, 2021, service of the attached PETITIONERS’ OPPOSITION TO MOTION TO
4 ||DISMISS PETITIONERS’ PETITION FOR JUDICIAL REVIEW, OR IN THE
5| ALTERNATIVE , MOTION TO STRIKE “PETITIONER’S OPENING BRIEF” AND
6 | MOTION TO EXTEND TIME TO FILE REPLY MEMORANDUM OF POINTS AND
7 || AUTHORITIES,.was made this date by depositing a true copy of the same for mailing, first class
8 || mail, and/or via electronic service as follows:
9 LVMPD
Jeff Roch
10 Director of Risk Management
400 South MLK Blvd.
11 Las Vegas, Nevada 89106
Petitioner
12
CCMSI
13 Dusty Marshall
Claims Supervisor
14 PO Box 35350
Las Vegas, Nevada 89133
15 Petitioner
16 Donald J. Bordelove
Deputy Attorney General
17 Office of the Attorney General
555 East Washington Avenue, Suite 3900
18 Las Vegas, Nevada 89101
Attorneys for Respondent
19
State of Nevada
20 Attorney General Aaron Ford
100 North Carson Street
21 Carson City, Nevada 89701
Attorneys for Respondent
22
Industrial Relations (DIR)
23 Christopher Eccles, Esq.
3360 West Sahara Avenue, Suite 250
24 Las Vegas, Nevada 89102
25 Industrial Relations (DIR)
Division Headquarters
26 400 West King Street, Suite 400
Carson City, Nevada 89703
27
LEWIS 28 (CONTINUED)
BRISBOIS
BISGAARD _ 7
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Department of Business and Industry
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1 AFFIRMATION
Pursuant to NRS 239B.030
2
The undersigned does hereby affirm that the preceding PETITIONERS’
3
4 OPPOSITION TO MOTION TO DISMISS PETITIONERS’ PETITION FOR JUDICIAL
5 || REVIEW, OR IN THE ALTERNATIVE , MOTION TO STRIKE “PETITIONER’S OPENING
6 || BRIEF” AND MOTION TO EXTEND TIME TO FILE REPLY MEMORANDUM OF POINTS
7|| AND AUTHORITIES:
8
9 in Does not contain the Social Security number of any person.
10 "OR-
11
12 0 Contains the Social Security number of a person as required by:
13 A. A specific state or federal law, to wit:
14 (State specific law.)
15 -or -
16 B. For the administration of a public program or for an application
17 for a federal or state grant.
18
19 wr (G zez(
20 Date i
Atdbrneys for Respondents
21
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Electronically Filed
5/25/2021 3:19 PM
Steven D. Grierson

CLERK OF THE COUR]

Donald C. Smith, Esq.

Nevada Bar No.: 000413

Jennifer J. Leonescu

Nevada Bar No.: 006036

Christopher A. Eccles, Esq.

Nevada Bar No.: 009798

State of Nevada

Department of Business and Industry
Division of Industrial Relations

3360 W. Sahara Ave., Ste. 250

Las Vegas, NV 89102

Phone: (702) 486-9070

Fax:  (702) 486-8717
donaldcsmith@dir.nv.gov
jleonescu@dir.nv.gov
ceccles@dir.nv.gov

Attorneys for Respondent Division of Industrial Relations

DISTRICT COURT
CLARK COUNTY, NEVADA
)
LAS VEGAS METROPOLITAN POLICE )
DEPARTMENT, and CANNON )
COCHRAN MANAGEMENT SERVICES, )
INC. )
)
Petitioners, )
VS. ) Case No.: A-20-821892-]
) Dept. No.: 15
STATE OF NEVADA BOARD FOR THE )
ADMINISTRATION OF THE SUBSEQUENT ) Hearing: June 7, 2021
INJURY ACCOUNT FOR SELF-INSURED ) 9:00 AM
EMPLOYERS, ) RIC, Ct.Rm. 11D
)
Respondents, )

RESPONDENT DIVISION OF INDUSTRIAL RELATIONS’
REPLY MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF ITS

MOTION TO DISMISS PETITIONERS’ PETITION FOR JUDICIAL REVIEW, OR

IN THE ALTERNATIVE, MOTION TO STRIKE “PETITIONERS OPENING BRIEF”
AND MOTION TO EXTEND TIME TO FILE REPLY MEMORANDUM OF POINTS

AND AUTHORITIES

COMES NOW Respondent, Division of Industrial Relations (“Division” or “DIR”) by
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and through its undersigned counsel and pursuant to the Eighth Judicial District Court Rules
(“EDCR?”) 2.20(g) hereby files this above-captioned Reply Memorandum.
REPLY MEMORANDUM OF POINTS AND AUTHORITIES

L PRELIMINARY STATEMENT

To concisely frame the two issues for the motion hearing, the Division files this Reply.

First, there is no “good cause” language in Nevada Revised Statute (“NRS”)
233B.131—therefore, this Court has no statutory authority to extend the 45-day deadline for
Petitioner to file the original or certified transcript of the underlying administrative hearing.
This Court lacks jurisdiction and should dismiss Petitioners’ Petition for Judicial Review
(“PJIR”).

Second, there is a “good cause” provision in NRS 233B.133(6) whereby the Court may
extend the times allowed by this section for filing memoranda. The burden is on Petitioner to
show good cause. Petitioner, however, failed to properly analyze whether good cause existed.

The Division contends that this Court lacks jurisdiction to hear this PJR because
Petitioner failed to file the transcript. Should the Court somehow determine that it has
jurisdiction to hear this PJR without the transcript, the Division contends that Petitioner has not
shown good cause for the Court to excuse their late-filed memorandum of points and authorities
(“Opening Brief™).

II. ARGUMENT

A. The record is incomplete due to Petitioners’ failure to file the transcript.
This Court has no statutory authority in NRS 233B.131 to extend the 45-
day deadline for Petitioners’ to file the transcript. This Court lacks
jurisdiction over Petitioners’ PJR.

NRS Chapter 233B is titled the Nevada Administrative Procedure Act. Sections
233B.121 through 233B.150 is titled Adjudication of Contested Cases. Within said sections,

the term “good cause” is used only twice. The term is first used in NRS 233B.130(5):

NRS 233B.130 Judicial review; requirements for petition and
cross-petition; statement of intent to participate; petition for
rehearing or reconsideration; service; dismissal of certain

2
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agencies and persons from proceedings concerning final
decision of State Contractors’ Board; exclusive means.

5. The petition for judicial review and any cross-petitions for
judicial review must be served upon the agency and every party
within 45 days after the filing of the petition, unless, upon a
showing of good cause, the district court extends the time for
such service. If the proceeding involves a petition for judicial
review or cross-petition for judicial review of a final decision of the
State Contractors’ Board, the district court may, on its own motion
or the motion of a party, dismiss from the proceeding any agency or
person who:

(a) Is named as a party in the petition for judicial review or
cross-petition for judicial review; and

(b) Was not a party to the administrative proceeding for which
the petition for judicial review or cross-petition for judicial review
was filed.
6. The provisions of this chapter are the exclusive means of
judicial review of, or judicial action concerning, a final decision
in a contested case involving an agency to which this chapter
applies.

NRS 233B.130(5)~(6) (emphasis added).

The term “good cause” is used a second time in NRS 233B.133(6):

NRS 233B.133 Form and deadlines for serving and filing
memorandum of points and authorities and replies; extensions;
request for hearing or matter deemed submitted.

6. The court, for good cause, may extend the times allowed in
this section for filing memoranda.

NRS 233B.133(6) (emphasis added).

In Spar, Michael DeBoard filed a claim for unemployment insurance benefits with
respondent State of Nevada, Employment Security Division (“ESD”), and named appellant Spar
Business Services, Inc. (“Spar”) as his employer. Spar Bus. Servs. v. Olson, 448 P.3d 539, 541,
2019 Nev. LEXIS 49, **2 (2019). Appellant Spar timely filed a petition for judicial review of
an administrative decision, and pursuant to NRS 233B.130(5), appellant then had 45 days to
serve its petition. /d. at 541, 2019 Nev. LEXIS at **1. Appellant neglected to do so, and the

trial court dismissed its petition. Id. Asa matter of first impression, the Nevada Supreme Court

3
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held that “the 45-day service requirement in NRS 233B.130(5) is not a jurisdictional
requirement because the statute affords the district court discretion to extend the time frame
upon a showing of good cause.” Id. at 541, 2019 Nev, LEXIS at ¥*1-2,

In contrast to NRS 233B.130(5), which expressly affords the district court discretion to
extend time upon a showing of good cause, NRS 233B.131 does not afford the district court
any discretion to alter the 45-day time frame for the party who filed the PJR to transmit to the
reviewing court an original or certified copy of the transcript. NRS 233B.131(1)(a).

Absent express statutory authority to alter the 45-day time frame to file the transcript,
the Petitioners’ must strictly comply with the Nevada Administrative Procedure Act’s
jurisdictional requirements. Spar, 448 P.3d at 542, 2019 LEXIS at **4-5 (citing Kame v.
Employment Sec. Dep't, 105 Nev. 22, 25 769 P.2d 66, 68 (1989)); see also Rural Tel. Co. v.
PUC, 133 Nev. 387, 390, 398 P.3d 909, 912 (2017) (noting that no statutory authority to adjust
timelines for filing a memorandum of points and authorities exists in NRS 703.373).

The Spar Court noted that the authorization to alter a time frame is notably absent in
NRS 233B.130(2), and thereby reasoned that “NRS 233B.130(5)’s plain language illustrates
that the time for serving a petition for judicial review, unlike the requirements listed under NRS
233B.130(2), is not a jurisdictional requirement.” Id. at 542, 2019 LEXIS at **5 (see Cromer
v. Wilson, 126 Nev. 106, 109, 225 P.3d 788, 790 (2010)).

Applying the holding and reasoning in Spar to the instant matter, the plain language of
NRS 233B.131 is a jurisdictional requirement because it does not allow for a district to alter the
45-day time frame by which Petitioners “shall transmit to the reviewing court an original or
certified copy of the transcript of the evidence resulting in the final decision of the agency.”
NRS 233B.131(1)(a) (emphasis added). Put differently, the authorization to alter a time frame
is notably absent in NRS 233B.130(2) and NRS 233B.131.

Petitioners had a statutory duty to strictly comply with NRS 233B.131 and failed to do

so. Thus, this Court lacks jurisdiction to exercise judicial review.
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B. Petitioners have not met their burden to show “good cause” why this Court
should extend their deadline to file their Opening Brief under NRS
233B.133(6).

Pursuant to the plain language of NRS 233B.133(6) and the Nevada Supreme Court’s
reasoning in Spar, the district court, for good cause, may extend the times allowed for filing
memoranda. NRS 233B.133(6) expressly grants the district court authority to consider whether
good cause exists to extend thé time for Petitioners to file their Opening Brief. Assuming that
in the instant matter, the district court determines that it has jurisdiction, the Division will
analyze whether Petitioners have shown good cause to excuse the fact that their Opening Brief
was filed 105 days late.

In Spar, the Nevada Supreme Court affirmed the district court’s order dismissing
petitioner’s petition for judicial review because appellant petitioner did not demonstrate good
cause for the late service of its petition for judicial review. Spar, 448 P.3d at 541, 2019 LEXIS
at **2, A district court’s good cause determination is reviewed by an appellate court for an
abuse of discretion. Id. at 541, 2019 LEXIS at **3-4 (see Heat & Frost Insulators & Allied
Workers Local 16 v. Labor Comm'r, 134 Nev. Adv. Rep. 1, 5, 408 P.3d 156, 160 (2018)).

Spar argued that it demonstrated good cause for its late service because it mistakenly
relied on the 120-day service of process period in NRCP 4(i). Id. at 542-43, 2019 LEXIS at
**7. Spar also argued that it was waiting for pro hac vice status for its out-of-state counsel
before serving the ESD, and that the district court should have found good cause because Spar’s
mistake did not prejudice the ESD. Id. at 543, 2019 LEXIS at **7-8. The Nevada Supreme
Court has held that in evaluating a motion to dismiss a timely filed petition for judicial review
for failure to timely serve the petition, the district court must consider whether there is good
cause to extend the service deadline if the petitioner asserts such good cause exists. Id. (see
Heat & Frost, 134 Nev. Adv. Rep. at 5, 408 P.3d at 160 (concluding that the district court had
jurisdiction to determine whether good cause warranted extending time to serve a petition for

judicial review); Fitzpatrick v. State ex rel. Dep’t of Commerce, Ins. Div., 107 Nev. 486, 489,
5
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813 P.2d 1004, 1006 (1991) (holding the district court erred in concluding that it lacked
jurisdiction to consider a petition without considering “the merits of [the petitioner’s] claim that
he had good cause for filing a tardy memorandum of points and authorities in support of the
timely filed petition for judicial review”)).

In affirming the district court’s dismissal, the Nevada Supreme Court noted that Spar’s
attorneys, the out-of-state and local counsel, previously complied with the service requirements
for a petition for judicial review and that the motion to associate Spar’s out-of-state counsel was
filed after this service, thereby undermining its argument that it was waiting for pro hac vice
status for its out-of-state counsel prior to serving ESD. Id. at 543, 2019 LEXIS at **8,

Here, counsel for Petitioners ostensibly argues that his September 21, 2020 surgery and
treatment demonst;ates good cause. Petitioners’ Opposition, 3:10-11; 5:24-28. The Division’s
position is that Petitioners have asserted good cause exists to excuse their late-filed Opening
Brief and that pursuant to Nevada Supreme Court case law, if the district court reaches this
issue, it must make a good cause determination. Heat & Frost, 408 P.3d at 160, 2018 Nev.
LEXIS 1 at **7 (see Scrimer v. Eighth Judicial Dist, Court, 116 Nev. 507, 513,998 P.2d 1190,
1193-94 (2000) (explaining that in the context of untimely NRCP 4 service, “[t]he
determination of good cause is within the district court’s discretion”); Zugel v. Miller, 99 Nev.
100, 101, 659 P.2d 296, 297 (1983) (stating, when addressing an untimely filing, that “[t]his
court is not a fact-finding tribunal” and “that function is best performed by the district court”)).

The term “good cause” is not defined in NRS 233B.133(6). The NRCP govern
proceedings under NRS Chapter 233B when not in conflict with the statutes. Prevost v. State
Dep't of Admin., 134 Nev. 326, 328 n.3, 418 P.3d 675, 676 n.3 (2018). Thus, the Division’s
analysis of good cause is largely based upon the considerations listed in the Scrimer case.

In Scrimer, the Nevada Supreme Court concluded that several considerations may
govern a district court’s analysis of good cause under NRCP 4(i). Scrimer, 116 Nev. at 516-17,
998 P.2d at 1195-96. Service of a summons and complaint under NRCP 4(¢) (formerly NRCP

4(i); amended; effective March 1, 2019) is not the same as filing memoranda under NRS
6
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assistance with meeting pending deadlines; counsel has not claimed that he
was the only person at his firm who could have drafted the Opening Brief.

d. Further, it appears from a search of the Eighth Judicial District Court Portal
that counsel is listed as counsel of record for other petitions for judicial
review. Spar, 448 P.3d at 543, 2019 LEXIS at **8 (noting that counsel had
previously complied with the service requirements for a petition for judicial
review).

e. In conclusion regarding this consideration, the Petitioner filed their Opening
Brief 105 days late, and based on the above facts, it seems that counsel has
not shown diligence in timely filing it.

(4) Difficulties encountered by counsel - This consideration applies in that counsel
stated that he had a serious medical issue.

(5) The running of the applicable statute of limitations - This consideration likely does
not apply because Petitioners filed their PJR within 30 days after the final decision
of the agency pursuant to NRS 233B.130(2)(d).

(6) The parties’ good faith attempts to settle the litigation during the 120-day period —~
This consideration does not apply because Petitioners filed their PJR within 30 days
after the final decision of the agency pursuant to NRS 233B.130(2)(d).

(7) The lapse of time between the end of the 120-day period and the actual service of
process on the defendant — This consideration applies in that a long period of time
passed—105 days—between Petitioners’ 40-day deadline the file the Opening Brief
under NRS 233B.133(1) and the date they filed the Opening Brief.

(8) The prejudice to the defendant caused by the plaintiff's delay in serving process —
This consideration may apply to the extent that the membership of the Board has
changed since the Board issued is Order; moreover, the Administrator’s designee
who drafted the recommendation to the Board for the underlying administrative

hearing is now retired.
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(9) The defendant's knowledge of the existence of the lawsuit — This consideration does
not apply because the Respondent Division filed its Notice and Statement of Intent
to Participate on October 13, 2020.

(10) Any extensions of time for service granted by the district court — This
consideration does not apply because the court has not granted any extensions;
counsel for Petitioners has instead requested a retroactive extension of time.
Petitioners’ Opposition, 6:3-5.

In sum, it appears that only considerations 3, 4, 7, and 8 from Scrimer apply to the
instant matter. Factors 3, 7, and 8 favor the Division while factor 4 favors Mr, Price. On

balance, Petitioners have not shown good cause for late-filing their Opening Brief.

C. Petitioners attempt to mislead this Court by deleting the word “remainder”
from the phrase “remainder of the record” in NRS 233B.131(1)(b). Worse,
Petitioners have falsely claimed that the statute contains the word
“complete” instead of the word “remainder.”

Petitioners’ arguments are beyond the pale. They argue that their non-compliance with
a rather simple statutory duty is the Respondents’ fault. Petitioners’ Opposition, 4:25-27.
Oddly, they also argue that their non-compliance with NRS 233B.131(1)(a) does not matter
because “NRS 233B.131(1)(b) is what controls the record in workers’ compensation Petitions
for Judicial Review.” Petitioners’ Opposition, 3:27-4:1. Such a conclusion is contrary to the
plain language of the statute. In fact, Petitioners cite no legal authority for this conclusion. “It
is appellant’s responsibility to present relevant authority and cogent argument; issues not so
present need not be addressed by this court.” Maresca v. State, 103 Nev. 669, 673, 748 P.2d 3,
6, (1987).

Worse, Petitioners falsely claim that “section (b) [of NRS 233B.131] requires the
agency to file the complete record on appeal which includes everything filed below.”
Petitioners’ Opposition, 4:18-20 (emphasis in original). The word “complete” is nowhere to be

found in NRS 233B.131. Petitioners just made it up. Indeed, the plain language states that:
9
00228




3360 West Sahara Ave., Suite 250
Las Vegns, Nevada 89102

STATE OF NEVADA
Division of Industrial Relations - Division Counsel

(702) 486-9080

W 00 N O B WwWN) e

[ ) [\) N N [\ &) [\ [ N N o Pt ek ot b oy — Pk — ot

“The agency that rendered the decision which is the subject of the petition shall transmit to the
reviewing court the original or a certified copy of the remainder of the record of the proceeding
under review.” NRS 233B.131(1)(b) (emphasis added). Given that the agency’s duty under
NRS 233B.131(1)(b) is to transmit to the reviewing court the remainder of the record, and that
Petitioners have a separate duty under a separate subparagraph of NRS 233B.131(1) to transmit
to the reviewing court an original or certified copy of the transcript, it seems obvious that each
party has a separate statutory duty when it comes to transmitting parts of the record to the
reviewing court. In re DOT, Case No. A-19-787004-B et seq., 2020 Nev. Dist. LEXIS 1221,
at *4 (Eighth Judicial Dist. Ct. of Nev. Aug. 28, 2020) (recognizing that NRS 233B.131(1)
requires the submission of two categories of documents).

The Division’s position is that it would be reversible error for this Court to do as
Petitioners request—engage in judicial review without the certified transcript of the underlying
administrative proceeding in the record. NRS 233B.135(3)(e)-(f); Nassiri v. Chiropractic
Physicians’ Bd. of Nev., 130 Nev. 245, 248, 327 P.3d 487, 489 (2014) (noting that the Nevada
Supreme Court reviews the factual determinations of administrative agencies for clear error in
view of the reliable, probative, and substantial evidence on the whole record for an abuse of
discretion). The transcript of the arguments presented by counsel to the Board, and the Board’s
deliberations related thereto, may be the most important part of the whole underlying
administrative record. Moreover, NRS 233B.135(3) states that a court, when exercising its
judicial review function, “shall not substitute its judgment for that of the agency as to the weight
of evidence on a question of fact.” - Without the certified transcript of the underlying
administrative proceeding in the record, this court has no ability to determine whether it is
substituting its judgment for that of the agency regarding the agency’s Findings of Fact located
at ROA 0126-0129.

One may wonder why the legislature amended NRS 233B.131 in 2015 such that the
party who filed the PJR shall transmit to the reviewing court the copy of the transcript. A

colloquy between Senator Joe P. Hardy, Vice Chair of the Senate Committee on Government

10
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Affairs, and those supporting Assembly Bill 53 sheds some light on the topic:

Senator Hardy:

Preponderance of the evidence is the lowest standard of proof in
administrative hearings, and substantial evidence is a lower standard
in the court.

Mr. Kandt (Special Assistant Attorney General, Office of the
Attorney General):

Yes. The standard in the court is the standard of review. The court
employs that to review the agency’s determination, and the court
gives deference to the agency’s findings.

Section 5 of the bill revises NRS 233B.121 [sic] to provide that a
party who files a petition for judicial review of a contested case is
responsible for paying the transcription fee for the underlying
hearing which is at issue in the petition. The costs associated with
the transcription of a hearing are expensive, and since the agency is
not the party bringing forth the permissive petition, the costs
associated with the transcription should be borne by the party filing
the action. This change makes the Administrative Procedure Act
consistent with NRS 622A...

Tom Conner (Chief Administrative Law Judge, Office of
Administrative Services, Department of Motor Vehicles):

The Department of Motor Vehicles supports A.B. 53. I submitted
written testimony (Exhibit D). Section 5 of the bill is important.
Statute requires the agency to produce the transcript on appeal. The
bill would transfer the cost to the petitioner where it should be. We
should not require the agency to spend tax money to produce the
transcript on appeal.

Senator Hardy:
Are you in favor of the bill as it stands?

Mr. Conner:
Yes.

Hearing on AB 53 Before the Senate Committee on Government Affairs, 78" Sess.
(Nev., April 24, 2015, at 5-6).

Finally, should this Court determine that it has subject matter jurisdiction, and that it
may perform judicial review despite the record being incomplete, the Court should presume
that the missing portion of the record, i.e, the transcript, supports the Board’s decision. Cuzze

v. Univ. & Cmty. Coll. Sys., 123 Nev. 598, 172 P.3d 131 (2007) (“In this appeal, involving a
11
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deficient record, we reiterate our oft-stated rule that appellant bears the responsibility of

ensuring an accurate and complete record on appeal and that missing portions of the record are

presumed to support the district court’s decision.”).

III. CONCLUSION

The Division requests that the Court grant its Motion to Dismiss Petitioners’ PJR.

Petitioners had a duty to strictly comply with NRS 233B.131(1)(a), but they have not complied

with their duty; and, no language in said statute permits this Court to extend the time for

Petitioners to file the transcript.

DATED this 25ty of ﬁ%ﬂ;y ,20 2/ .

DIVISION OF INDUSTRIAL RELATIONS

h, Esq.
Jennifer J. Leonescu, Esq.

Christopher A. Eccles, Esq.

Division of Industrial Relations

3360 W. Sahara Ave., Ste. 250

Las Vegas, NV 89102

Attorneys for Respondent Division of Industrial Relations
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the State of Nevada,
Department of Business and Industry, Division of Industrial Relations (DIR), and that on this
date, I caused to be served a true and correct copy of the document described herein by the
method indicated below, and addressed to the following;:
Document Served: Respondent Division of Industrial Relations’ Reply Memorandum of
Points and Authorities in Support of its Motion Dismiss Petitioners’ Petition for Judicial
Review, or in the alternative Motion to Strike “Petitioners’ Opening Brief” and Motion to

Extend Time to File Reply Memorandum of Points and Authorities

Person(s) Served: U.S. Mail
via State Mail room (regular or certified) circle one
deposited directly with U.S. Mail Service
Overnight Mail
Interdepartmental Mail
Messenger Service
Facsimile fax number:

Daniel L. Schwartz, Esq.

Joel P. Reeves, Esq.

Kim D. Price, Esq.

Lewis Brisbois Bisgaard & Smith
2300 W. Sahara Ave.

Ste. 300, Box 28 «~"Electronic Service
Las Vegas, NV 89102
Counsel for Petitioners LVMPD
and CCMSI
Person(s) Served: U.S. Mail
via State Mail room (regular or certified) circle one
LVMPD deposited directly with U.S. Mail Service
c/o Jeff Roch Overnight Mail
Director of Risk Mgmt. Interdepartmental Mail
400 S. Martin Luther King Blvd. Messenger Service
Las Vegas, NV 89106 Facsimile fax number:
Petitioner

T
via State Mail room (regular or certified) circle one

‘|
X

Person(s) Served:

CCMSI deposited directly with U.S. Mail Service
¢/o Dusty Marshall Overnight Mail

Claims Supervisor Interdepartmental Mail

P.O. Box 35350 Messenger Service

Las Vegas, NV 89133 Facsimile fax number:

Petitioner
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Person(s) Served:

Donald J. Bordelove, Esq.

Deputy Attorney General

Office of the Attorney General
555 E. Washington Ave.

Ste. 3900

Las Vegas, NV 89101

Counsel for Respondent Board for
the Administration of the
Subsequent Injury Account for
Self-Insured Employers

U.S. Mail
via State Mail room (regular or certified) circle one
deposited directly with U.S. Mail Service
Overnight Mail
Interdepartmental Mail
Messenger Service
Facsimile fax number:

| _e—Electronic Service

DATED this 25 “day of

/%*7 ,201-/ .

A

Stafe of Nevada Employee
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Electronically Filed
6/1/2021 7:26 AM
Steven D. Grierson

CLERK OF THE COUR’

JOIN
AARON D. FORD
Attorney General

Donald J. Bordelove (Bar No. 12561)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3094 (phone)

(775) 684-1108 (fax)

E-mail: dbordelove@ag.nv.gov

Attorneys for Respondent
Board for the Administration of the Subsequent
Injury Account for Self-Insured Employers

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS METROPOLITAN POLICE | Case No. A-20-821892-J
DEPARTMENT; and CANNON Dept. No. 15

COCCHRAN MANAGEMENT SERVICE,
INC.,

Petitioners,

VS.

STATE OF NEVADA BOARD FOR THE
ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT FOR
SELF-INSURED EMPLOYERS,

Respondent.

JOINDER TO REPLY IN SUPPORT OF MOTIONS TO DISMISS AND
STRIKE

COMES NOW Respondent, the Board for Administration of the Subsequent Injury
Account for Self-Insured Employers, by and through its counsel, and hereby joins
Respondent’s, Division of Industrial Relations, Reply in Support of its Motion to Dismiss

Petitioners’ Petition for Judicial Review, or in the Alternative, Motion to Strike “Petitioners

Page 10f3 00234
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Opening Brief’ and Motion to Extend Time to File Reply Memorandum of Points and

Authorities.

Dated: June 1, 2021.

AARON D. FORD
Attorney General

By:_/s/ Donald J. Bordelove
Donald J. Bordelove (Bar. No. 12561)
Deputy Attorney General
Attorneys for the Board
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CERTIFICATE OF SERVICE
I certify that I am an employee of the Office of the Attorney General, State of Nevada,
and that on June 1, 2021 I filed the foregoing JOINDER TO REPLY IN SUPPORT OF
MOTIONS TO DISMISS AND STRIKE via this Court’s electronic filing system. EFS

users will be served electronically via email.

/s/ Michele Caro
An employee of the Office of the Attorney General

Page 3 of 3
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A-20-821892-J DISTRICT COURT
CLARK COUNTY, NEVADA

Worker's Compensation Appeal COURT MINUTES June 07, 2021
A-20-821892-J Las Vegas Metropolitan Police Department, Petitioner(s)
VS,
State of Nevada Department of Business & Industry, Respondent(s)
June 07, 2021 09:00 AM  All Pending Motions
HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D

COURT CLERK: Hansen-McDowell, Kathryn
RECORDER: Yarbrough, Matt

REPORTER:

PARTIES PRESENT:

Christopher Eccles Attorney for Respondent
Kim D. Price Attorney for Petitioner

JOURNAL ENTRIES

RESPONDENT DIVISION OF INDUSTRIAL RELATIONS' MOTION TO DISMISS
PETITIONER'S PETITION FOR JUDICIAL REVIEW, OR IN THE ALTERNATIVE MOTION TO
STRIKE "PETITIONERS OPENING BRIEF" AND MOTION TO EXTEND TIME TO FILE
REPLY MEMORANDUM OF POINTS AND AUTHORITIES . . . JOINDER TO MOTIONS TO
DISMISS AND STRIKE

Arguments by counsel regarding the compliance of submitting the transcript due by
11/09/2020 needed for the judicial review. COURT stated its FINDINGS and ORDERED,
Motion GRANTED. Mr. Eccles to prepare the order, circulate it to opposing counsel and
submit it to the department in box.

Printed Date: 6/23/2021 Page 1 of 1 Minutes Date: June 07, 2021

Prepared by: Kathryn Hansen-
McDowell 00237




STATE OF NEVADA

Division of Industrial Relations - Division Counsel

3360 West Sahara Ave., Suite 250

Las Vegns, Nevada 89102

(702) 486-9080

N 0 NN N N B WN) e

RN N N NN N NN
I T - R T SR S S R SR - T T T N R U <R -~

Electronically Filed
06/21/2021 4:00 PM

CLERK OF THE COURT
ORDG

Donald C. Smith, Esq.

Nevada Bar No.: 000413
Jennifer J. Leonescu

Nevada Bar No.: 006036
Christopher A. Eccles, Esq.
Nevada Bar No.: 009798

State of Nevada, Department of Business and Industry
Division of Industrial Relations
3360 W. Sahara Ave., Ste. 250
Las Vegas, NV 89102

Phone: (702) 486-9070
donaldcsmith@dir.nv.gov

jleonescu@dir.nv.gov
ceccles@dir.nv.gov

Attorneys for Respondent Division of Industrial Relations

DISTRICT COURT
CLARK COUNTY, NEVADA
)
LAS VEGAS METROPOLITAN POLICE ) Case No.: A-20-821892-]
DEPARTMENT, and CANNON ) Dept. No.: 15
COCHRAN MANAGEMENT SERVICES, )
INC. ) ORDER GRANTING
) RESPONDENT DIVISION OF
~ Petitioners, ) INDUSTRIAL RELATIONS’
Vs. ) MOTION TO DISMISS
‘ ) PETITIONERS’ PETITION
STATE OF NEVADA BOARD FOR THE ) FOR JUDICIAL REVIEW
ADMINISTRATION OF THE SUBSEQUENT )
INJURY ACCOUNT FOR SELF-INSURE )
EMPLOYERS, : )
)
Respondents. )

The matters before the Court are Respondent Nevada Division of Industrial
Relations’ (“Division”) Motion to Dismiss Petitioners’ Petition for Judicial Review, and
Respondent State of Nevada Board for the Administration of the Subsequent Injury Account
for Self-Insured Employers’ (“Board™) Joinder thereto. The Court, having reviewed the papers
and pleadings on file in this matter and having heard the oral arguments of counsel on June 7,

2021, and good cause appearing, hereby rules as follows:

1

bMD)

Statistically closed: USJR - CV - Motion to Dismiss (by D@femt) (U
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Divigion of Industriel Relstions - Division Cotmasl
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L FINDINGS

1. Respondent Division moved to dismiss Petitioners’ Petition for Judicial Review
on two bases: first, Petitioners failed to transmit to the reviewing court an original or certified
copy of the transcript of the evidence resulting in the final decision of the agency as required
by NRS 233B.131(1)(a), and second, Petitioners failed to timely file their Memorandum of
Points and Authorities as required by NRS 233B.133(1).

2. NRS 233B.131(1)(a) provides that “Within 45 days after the service of the
petition for judicial review or such time as is allowed by the court: (a) The party who filed the
petition for judicial review shall transmit to the reviewing court an original or certified copy of
the transcript of the evidence resulting in the final decision of the agency.” (Emphasis added).

3. NRS 233B.131(1)(b) provides that “Within 45 days after the service of the
petition for judicial review or such time as is allowed by the court: (b) The agency that rendered
the decision which is the subject of the petition shall transmit to the reviewing court the original
or a certified copy of the remainder of the record of the proceeding under review.” (Emphasis
added).

4, Petitioners filed their Petition for Judicial Review on September 24, 2020. Thus,
pursuant to the controlling statute, NRS 233B.131(1)(a), Petitioners’ deadline to transmit the
transcript to the Court was November 9, 2020.

5. It is undisputed that the Petitioners never transmitted the transcript to the Court.

6. It is undisputed that the Petitioners filed their Opening Brief 105 days late and
that said Brief lacks citations to the transcript of the administrative proceeding under review.

7. The record of the underlying administrative proceeding is incomplete due to
Petitioners’ failure to transmit the transcript to the Court.

8. As a result of the incomplete record, and of Petitioners’ failure to cite to the
transcript in their late-filed Opening Brief, this Court cannot conduct a judicial review based

upon the whole record as required by NRS 233B.135.
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9. On November 9, 2020, the Respondents timely transmitted to the court the
remainder of the record pursuant to NRS 233B.131(1)(b).

10.  The requirements of NRS 233B.131(1)(a) and (b) are mandatory because the
statute employs the word “shall.” Thus, the Petitioners’ failure to transmit the transcript to the
court renders their Petition for Judicial Review subject to dismissal.

11.  NRS 233B.131(1)(a) is plain and unambiguous, yet Petitioners failed to comply
with their 45-day statutory deadline. Moreover, Petitioners position, in their written Opposition
to the Division’s Motion to Dismiss, and during the oral argument-—that they are not required
to transmit the transcript to the court—is contradicted by the plain and unambiguous language
of the statute. As of June 7, 2021—the date of the hearing on the Division’s Motion to
Dismiss—Petitioners were 211 days past their statutory deadline to transmit the transcript to
the Court.

12.  Good cause for a delay in transmitting the transcript, however, may be shown
pursuant to NRS 233B.131 because the statute allows the court to alter the 45-day deadline.
Thus, the 45-day deadline is not jurisdictional.

13.  Petitioners’ argument that Respondents were statutorily required to file the
complete record of the underlying administrative proceeding is contradicted by the structure
and plainrand unambiguous language of NRS 233B.131, the controlling statute. Petitioners’
position is erroneous as a matter of law. Indeed, the legislative history of the 2015 amendment
to NRS 233B.131 shows that the underlying policy for requiring petitioners to transmit the
transcript to the court was to decrease the burden on taxpayers.

14.  Petitioners have not met their burden to show good cause for their ongoing delay
to transmit the transcript to the Court.

15. Mr. Price did not provide the Court with an affidavit or declaration specifying
how his medical condition affected his ability to comply with statutory requirements during the
intervening 211 days. The Court assumes that he had a serious medi‘cal condition but finds the

effects of the condition vague.
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16.

Moreover, two other attorneys from Mr. Price’s law firm are listed on the Court’s

electronic service: list for this case.

17.

Petitioners bear the burden to show good cause, but they have not met their

burden under the Scrimer factors. Scrimer v. Eighth Judicial Dist. Court, 116 Nev. 507, 516~

17,998 P.2d 1190, 1195-96 (2000).

18.

Furthermore, Petitioners’ extensive unexcused delay is mooted by their position

that they are not statutorily required to transmit the transcript to the Court.

IL ORDER
IT IS HEREBY ORDERED AND ADJUDGED THAT:

1.

The Respondent Division’s Motion to Dismiss Petitioners’ Petition for Judicial

Review and the Board’s Joinder thereto are GRANTED.

DATED this day of » 20___Dated this 21st day of June, 2021

HON. JUDGE JOE HAR

Respectfully submitted by: 5(1’2 ?-Ig?dﬁso6 31EC
DIVISION OF INDUST L RBLATIONS District Cigu t Judge

Donald C Smnth’ Esq

Jennifer J. Leonescu, Esq.

Christopher A. Eccles, Esq.

Division of Industrial Relations

3360 W. Sahara Ave., Ste. 250

Las Vegas, NV 89102

Attorneys for Respondent Division of Industrial Relations

Approved
LEWIS B

# to-form and 96
ISBOISHISGAA & SMITH

/ 2300 W. Sahara Ave., Ste. 300, Box 28

Las Vegas, NV 89102
Attorneys for Petitioners LVMPD and CCMSI
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DISTRICT COURT

CLARK COUNTY, NEVADA

Las Vegas -Metropolitan Police CASE NO: A-20-821892-]

Department, Petitioner(s)

VS.

State of Nevada Department of
Business & Industry,

Respondent(s)

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 6/21/2021

Michele Caro
Donald Bordelove
Daniel Schwartz
Donald Smith
Christopher Eccles
Joel Reeves
Donald Bordelove
Dawn Bateman
Hilton Platt

Kim Price

mearo@ag.nv.gov
dbordelove@ag.nv.gov
daniel.schwartz@lewisbrisbois.com
donaldcsmith@dir.nv.gov
ceccles@dir.nv.gov
joel.reeves@lewisbrisbois.com
dbordelove@ag.nv.gov
dawn.bateman@lewisbrisbois.com
hilton.platt@lewisbrisbois.com

kim.price@lewisbrisbois.com
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