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FEB 01 200
CLERK OF THE COURT

Dept. No. % F' L E D

FEB 01 2019 /]
%x- )
CLERK oég'é"o‘r‘ﬁ
IN THE P bs JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF 2/ an K_
A-19-788633-W
e
— ' Dept. Xil
Petitioner,
Y. -
: PETITION FOR WRIT
/ OF HABEAS CORPUS
il T , OSEEERIRICEIEN )
Respondent. | . Q_t 2= wAL T
i '~ NRS B34 Soo (25(XD
INSTRUCTIONS: -

(1) This petition mmust be legibly handwritten or typewritten, signed by the petitioner and verified.

2) Addilionzfl pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be fumished. If briefs or
arguments are submitted, they should be submitted in the form of a separate memorandum,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If

you're not in a specific institution of the Department but within its custody, name the Director of the
Department of Corrections,

(5) You must include all grounds or claims for relief which you may have regarding your

conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing future
petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that

¢laim will operate to waive the attorney-client privilege for the proceeding in which you ¢laim your counsel
was ineffective.

A-19-788633-W
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which yon were convicted. One copy must be mailed to the
respondent, one copy to the Attorney General’s Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing.

PETITION
1. Name of institution and county in which you are y imprisoned or where and how you
are presently restrained of your liberty:_ £ ¢ Y S iACE (S5a A

2. Name and locatign of court which entered the judgment of conviction under attack:

EE,‘{[&TL’L& e Yl <4 o

3. Date of judgment of conviction: S — &/~ (2=
4, Case number: CQ‘S\";}L/CED

5. (a) Length of sentence: LFz/c> 2 .

(b) If sentence is death, state any date upon which execution is scheduled:

6. Areyou pfesemly servipg a sentence for a conviction other than the conviction under attack in
this motion? Yes_ = No §

If “yes”, list crime, case number and sentence being served at this time:

of offense involved in conviction being challenged: _/r$7~ dé.‘éR 7Z
bl : [

8. What was your plea? (check one):
(a) Not guilty (b) Guilty (c) Nolo contendere

9. If you entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10. Hyou were fi guilty after a plea of not guilty, was the finding made by: (check one)
(a) Jury (b) Judge without a jury

11. Didyou testify at the trial? Yes/ No

12. Did you appeal form the judgment of conviction? Yes X No

13. If you did appeal, answer the following:
(a) Name of @M:W Y
(b) Case number or citatign;  nss 7— I

© Resull,_ AT, 53 S/~ R




(d) Date of result: «5——’ = ?3
(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not;

15. Other than a di peal from the judgment of conviction and sentence, have you previously
filed any petitions, applicatioffs or motions with respect to this judgment in any court, state or federal?
Yes No

16. If your answer to No. l as “yes”, give ﬁ)ollowmg information:
(a){1) Name of court: ._3 oz

(2) Nature of proceeding; Fanssz Ces s2¢ 45 LLO\}"

(3) Groundsraised:_ 14D £/ 7~z 1 2¢ 95 S t5¢endSF

(4) Did yjlzefve an evidentiary hearing on your petition, application or motion?
Yes

) Resull__2), raz gtz

(6) Dateof result A A Vw7 FBr¢ 22

)] If known, citations of any written opinion or date of orders entered pursuant to such result:

(b) As to any;second petition, application oyﬂnﬁon, give the same information;
(1) Name of court; '

y y ]

@) Natuf:e of proceeding; 7L/// V4 SN

3 T /
(3) Grounds raised: ' /

A /

N /
(4) Did you %«sﬂ evidentiary hearing onvour petition, application or motion?
Yes (]
(5) Result:
(6) Date of result;__\ /
(7 If known, citaﬁons‘qf\any written/opinion or date of orders entered pursuant to such a
result: /
N/

(c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate t and attach.
{d) Did you appeal to the highest state\qr federal court having jurisdiction, the result or action
taken on any petition, apphca'aon or mation?
(1) First petition, apphcauon ormotionA\Yes _ No
Citation or date of demsmn
{2) Second petition, apglimﬁon or motion? Xes No
Citation or date of decision:
(3) Third or subsequent petitions, applications or\{tions? Yes No
Citation or date of decision:

. (e) If you did not appeal from the adverse action on any petition, application or motion, explain
bricfly why you did not. (Y ou,must relate specific facts in response to.this question. Your response may
be included on paper which ig /8 14 by 11 inches attached to the petition\ Your response may not exceed
five handwritten or typewn;ten pages in length.)

/ N

~
AN
\\
/ 3 ~




17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application of any other postconviction proceeding? If
so, identify:

(a) Which of the grounds is the same: A /AA

7

(b) The proceedings in which these grounds were raised:

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 2 by 11 inches attached to
the petition. Your response may not exceed five handwritten or typewritten pages in length )

18. If any of the grounds listed in No.’s 23(a), (b), (c) and (d), or listed on any additional pages
you have attached, were not pmviously presented in amy other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 2 by 11 inches
anaclothepenuOn Your ESpQDSE itfe i

19, Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 /z by 11 inches atta ped to the petition. Your re nse may not eé%?eed five handwritten or typewritten

20. Do you have any petition or a; w pending in any court, either state or federal;as to the
judgment under attack? Yes No ¢
If yes, state what court and case number:

21. Give the name of each attorngy who represented you in the proceeding resulting in your
conviction and on direct appeal: /L{, A

22. Do you have any future sentM after you complete the sentence imposed by the
judgment under attack? Yes No

If yes, specify where and when it is to be served, if you know:

23. State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supporting same.



. (a) Ground One: oW aas Com -/_“4’: T

7
ol

— - [P

A ) inlazimey RiSC'r T2 TReAL B
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. < - {
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Supporting FACTS (Tell your story briefly without oiting tascs or law): 2> C & AT 24
—

‘A@ —
P >

()
SR AT %t?z 10
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(b) Ground Two:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(c) Ground Three

Supporting FACTS (Tell your story briefly without citing cases or law.);

(d) Ground Four:

Supporting FACTS (Tell your story briefly without citing cases or law.):




(a) Ground Five:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(b) Ground Six:

Supporting FACTS (Tell your story briefly without citing cases or law.):

£

(c) Ground Séven:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(d) Ground Eight:

Supporting FACTS (Tell your story briefly without citing cases or law.):




(a) Ground Nine:

Supporting FACTS (Tell your story briefly without citing cases or law.);

() Ground Ten:

Supporting FACTS (Tell your story briefly without citing cases or law.)}:

(c) Ground Eleven:

Supporting FACTS (Tell your story briefly without citing cases or law.);

(d) Ground Twelve:

Supporting FACTS (Tell your story briefly without citing cases or law.):




WHEREFORE, petitioner prays that the coun grant petitioner relicf to which he may be entitled
in this proceeding.

EXECUTED at Ely State Prison, on the ‘,_7,2_ day of the month of Y WS

of the year 2014 . @
J o ay

Signature of petitioner

Ely'State Prison
Post Office Box 198Y
Ely, Nevada 89301-1989

Signature of Attomey {if any)

Attorney for petitioncr

Addrcss

YERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
petition and knows the contents thereof: that the plcading is true of his own knowledge, except as to those
matters stated on information and belicf, and as to such matters he believes them to be true.

Petitioner

Attamey for petitioner



CERTIFICATE OF SERVICE BY MAIL

3

this 327 day of the month of VD , of the year 2017 T mailed 2 true and
correct copy of the forcgoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

L ¢ 57~ hereby certify pursuant to N.R.C.P. 5(b), that on

@; Z—)‘M g_} 77:':2 .

Respondent prison or jail official
O 2257
A2
Address
Attorney General (=
Heroes’ Memorial Building : District Attomey of County of Conviction

100 North Carson Street
Carson City, Nevada 897104717

Signature of Petitioner



AFFIRMATION PURSUANT TO NRS 239B.030

Is U’;;l %*—(Kﬁi);f ;NDOC# /é/Z/ | s l

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL A/Ny.AT THE

ATTACHED DOCUMENT ENTITLED _ .~z 77 & AelzusS

Qz, CS .

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS .27 DAYOF () .20 /.

SIGNATUR@ éW\ _

INMATE PRINTED NAME: (U, (P> e g 7™
INMATENDOC# 7 (enrs /

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989
ELY,NV 89301




DECLARATION PURSUANT TO: N.R.S. 208.165

L oz % L RETYT , OF INMATE IDENTIFICATION
NUMBER: & , AM A LAWFULLY

COMMITTED PRISONER OF THE NEVADA DEPARTMENT OF
CORRECTIONS, PRESENTLY IN THE LAWFUL CARE AND
CUSTODY OF ELY STATE PRISON, LOCATED AT: 12000 NORTH
BOTHWICK ROAD, (MAILING) P.O. BOX 1989, IN CITY OF: ELY,
COUNTY: WHITE PINE, STATE: NEVADA, 89301. DOES AFFIRM
THAT THE ATTACHED DOCUMENT
ENTITLED: ¢ R7 ot s ;

IS TRUE & CORRECT TO THE BEST OF MY KNOWLEDGE &
BELIEF, AND ANY FALSE STATEMENT OF MATERIAL FACT
MADE THERE IN SHALL BE SUBJECTED TO THE PAINS. AND
PENALTIES OF ‘PERJURY PURSUANT TO: N.R.S. 208.165,

THIS, £ Z,DAY OF% {0y ,20/7

INMATE SIGNATU@ W

INMATE NAME (P@D)q; ( %&2 £ v

ADDRESS: ELY ST PRISON
P.O. BOX 1989, ELY, NEVADA 89301

11
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
16
WILL FOLLOW VIA
U.S. MAIL

16



THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
17 - 30
WILL FOLLOW VIA
U.S. MAIL

17



RECEIVED

FEB -7 2013

10
11
12
13
14
15
16
17
18
19
20
21
22

23
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——gba &,,3@;’?? 1ti?
EY-Ve F".ED

| FEB 0 7 2p1g
st

LERK OF COURT

] N ¢

Couxr, SIATE oF sfEbDA

CounT¥Y or Clang
NAME, El .
OFL ?Qc REKEXT A-19-788633-W
Plaintiff(s), Dept. X
_VS_
NAME, /a_'):/éwgf}"ﬂ:ﬁf ,
Defendant(s).

Moves this Honorable Court for a
Abaos C; T N ez (AN NRY

The above is made and based on the following Memorandum of Points and Authorities.

A-19-788633-W
Mot

Motion

48146081

UMW

1

31
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MEMORANDUM QOF POINTS AND AUTHORITIES
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby certify that I am the Petitioner/Defendant named herein

and that on this 5 day of Fi(o ,20 /% ,1mailed a true and correct copy of this

foregoingwmaz@mw the following:

(zz ,ﬁq o P /éﬁ TS e
TLY 0 RT3/ ,éesd&cryﬁ
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AFFIRMATION

Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, ;zzﬁu£§vz‘ )

b < czoalle S

(Title of Document})

Filed in case number: Q/_(',c_)_‘j’z (fo .

y_BGcument does not contain the social security number of any person
Or
o Document contains the social security number of a person as required by:

D A Specific state or federal law, to wit

Or

o For the administration of a public program
Or

0 For an application for a federal or state grant
Or

o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)

DATE: 2 “ 2 ~ (T

Signature)

(Print Name)

{Attorney for)
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RECEIVED

' INSTRUCTIONS

CaseNo.8/Ca52190
DepL No. /A

INTHE E  ohT JUDICIAL DISTRICT COURT OF THE
STATE OF NEV IN AND FOR THE COUNTY OF (" JARK

o . /’MENJE((
) . PETITION FOR WRIT
; OF HABEAS CORPUS
ys&ﬁ et GorrErs : . RS
Respondenn\ ) HRBUANT TO
SR O T NRS 3%500@_’,@5

(1} 'Ilns petmon must be legibly handwniien or typewntten, lgned by the petltmner a.nd ven.ﬁed'

(2) Addmonal pages are not pmmtted exoept where noted or with tespect to the facts whmch you
rely upon to support your grounds for relief. No citation of authorities need be fumished. If briefs or
arguments are submitted, t.hey should be submltted in the fprm of a separate memorandum. - '

(3) If you want an attomey appointed, you must oomplete the Afﬁdav:t in Support of quuest to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certlﬁcate asto
the amoum of money and securities on deposxt to your credit in any aocount in 1.he mstnutwn.

(4) ‘You must name as respondent the person by whom you are confined or restrmned I.t‘you are
ina speclﬁc institution of the Department of Comrections, name the warden or head of the institution. If

you're mot in a specific institution of the Deparnnent but within its custody, name the Dll‘ectﬂl' of the
Department of Conectlons ’ .

(5) You must include afl gmunds or ¢laims for relief wluch you may have regarﬂmg your

conviction or sentence. Failure to raise all grounds in this petition may preclude you from ﬁ]mg future
petitions cha]lengmg your conviction anﬂ sentence

E (6) You must allege spec.ﬁc facts supportmg the claims in the pctmon you file seeking relief
from

nHmy conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
cL-.-'-'p,ruur_lpetitio11 to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that

ﬁ’clm@mll operate to waive the attorney-client prmlege for the proceeding in which you claim your counsel

"'“wasuneﬂbcnve
u.
Q3
(WIS ' 4

W

Q
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attomey General's Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your origina! conviction or
sentence. Copies must conform in all particulars to the original submitted for filing,

PETITION
1. Name of institution and county in which you are presently imprisoned or)ere and how you
are presently restrained of your Liberty: £/ y/ STATE $°R(S0 «) Mﬂ: Yo'l : aE
County

2. Name and location of conrt which entered the judgment of conviction under attack:

f_ﬁmzrm DIST CIARK Consnitss alsns

3. Date of judgment of conviction:E/ / ‘f /198/
4. Casenumber:_C OS2 {90

5. (a) Length of sentence: 4/ AJFE,/QJ;‘FZz A;)cf B YERRS

(b) If sentence is death, state any date upon which execution is scheduled;

6. Areyou b‘mently servi sentence for a étmvicﬁon other than the conviction under attack in
this motion? Yes No ‘

If “yes”, list cfime, case number and sentence being served at this time:

7 Na ffem(ﬁedmcomkonbemgchaﬂmgedcﬁggg Wi

Ll g

8. What was your plea? ( ne):
{a) Not guilty ) Guilty (¢) Nolo contendere

9. Ifyou entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10. If you were found gdilty after a plea of not guilty, was the finding made by: (check one)
(a) Jury (b) Judge withou

11. Did you testify at the trial? Yes Z‘”‘“" /

12. Did you appeal form the judgment of conviction? Yes

13. If you did appeal, answer the following:
(a) Name of Court: ' Y
(b) Case number or citation: ofy avor Aac iz

{c) Result: Je=.y,
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) Date o result._5 /7/ /1983
{Attath copf of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously

filed any petitions, applic‘?&er motions with respect to this judgment in any court, state or federal?
Yes No

16. If your answer to No. 15 was “yes”, give the following information:
(2)(1) Name of court:_) §7° CIuJ D«s?-’c?” —
C)a (2) Nature of proceeding; ; z
A

—

{3) Grmmdsmsed NELEECTIOE AsSisracr ot
C.OMJ&_'SZ/

(4) Did you peCeive an evidentiary hearing on your petition, application or motion?

Yes No
(5) Result_Adeay ¥ zé
(6) Dateof result_ - R0~ 937

)] lfknown, citations of any written opinion or date of orders entered pumuanl to such result:

=

() Asto anf/,second petition, application or motion, give the same mformauon
m Name’of court.

2) Natnm of proceeding:
(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No

(5} Result;
{6) Date of result:
() If known, citations of any written gpinion or date of orders entered pursuant to such a

result:

(c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition, application ot motion?

(1) First petition, application or motion? Yes No
Citation or date of decision:

(2) Second petition, application or motion? Yes No
Citation or date of decision:

{3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision:

(e) Ifyon did not appeal from the adverse action on any petition, application or motion, explain
briefly why you did not. {You must relate specific facts in response to this question. Your response may
be included on paper which is 8 ' by 11 inches attached to the petition. Your response may not exceed
five handwritten or typewritten pages in length))
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17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If
50, identify:

(a) Which of the grounds is the same:

{b) The proceedings in which these grounds were raised:

(c) Briefly explain why you are again raising these grounds. (You nmst relate specific facts in
response to this question. Your response may be included on paper which is 8 % by 11 inches attached to
the petition. Your response may not exceed five handwritten or typewritten pages in length.)

18. 1f any of the grounds listed in No.'s 23(a), (b), (¢} and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question, Your respons¢ may be included on paperw]uch is 8 Y2 by 11 inches

petition. Your rwponse may not exceed five handwritten or types pagesvm length)

.a?a. i ;{mg

19. "Are you ‘filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific fnctsmrcsponsetothls question. Your response may be included on paper which is

Vzb}’ll mchaa ached to the petition. Ymuresponsemaynotexcwd fiye handwritten or typewritten

20. Do you have any petition or aippgménding in any court, either state or federal, as to the
judgment under attack? Yes No

If yes, state what court and case number:

21. Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal:

22. Do you have any sentences to serve after you complete the septence imposed by the
judgment under attack? Yes No ﬂ
DL

If yes, whereandwhenltlslobeserved,%v[guknowq\glui
Chcen (o ALoNTY. COITY )

23. State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary yon may attach pages stating additional
grounds and facts supporting same.
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(a) Ground One:

BURKETE c2oAb dFaih Te Rest;r— o
B ANTE 10 st of S

Supporting FACTS (Tell your story briefly without citing cases or law.): e
. SEE _Scliorrinss Kuers arruclesd)
LTERER, AT % . JRNY

(t) Ground Two:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(c) Ground Three:

o,
o

Supporting FACTS (Tell your story briefly without citing cases or law.):

(d) Ground Four:

Supporting FACTS (Tell your story briefly without citing cases or law.):
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WHEREFORE, petitioner prays that the court grant petitioner relief to which he may be entitled
in this procceding, — .
EXECUTED at Ely State Prison, onthe _ _day of the monthof _{~5"{>

of the ycar 2011.
ae ,

Signature of petitioner

State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

Signature of Atlorngy {if any)

Altorney for petitioner

Address

YERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
petition and knows the contents thereof, that the plcading is true of his own knowledge, except as to those
matters stated on information and belicf, and as to such matters he believes them to be true.

Pctitioner

Attorncy for petitioner
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CERTIFICATE OF SERVICE BY MAIL

L Cgc ( quﬁ(iﬁ’ , hereby certify pursuant to N.R.C.P. 5(b), that on
this 75 day of the month of 3¢, , of the year 201 T mailed a true and
correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to;

o, e &y
Respondent prison or jail official

) Qc;'sm(

Attomey General = )
Heroes' Memorial Building - District Attomey of County of Conviction
100 North Carson Street )
Carson City, Nevada 897104717 Lo Lsrnsms stor
- S ksl
Address
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AFFIRMATION PURSUANT TO NRS 239B.030

ICT;:z %gﬁk&{’ , NDOCH /o .

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED M@f 34( CeoRET o

/%f%f&ﬁ? =

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATED THIS Bzé‘ DAY OF _y=- ¢, ,20/F .

o
vt

Y

B St

INMATE PRINTED NAME: { { % P T
INMATENDOC# _ /(o> 1t/

INMATE ADDRESS: ELY STATE PRISON
P.O0.BOX 1989
ELY,NV 89301
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3

4

5

FILED
MAR 13 2019

" Y L L R
8 ¥ WL O
7
g || NAME, 5 EE,] By RKEST
9 Plaintiff(s),
CASENOA 13- 783633 -
10 -VS-
NAME.¢ a5 ‘ NOTeE ofF
1 42
CORRECTION
12 Defendant(s).
13
14
15
16
17 COMES N OW,S EiS( DUREETT - in PRO PER and herein above respectfully
18 Moves this Honorable Court for a c@ RERS cTierS 535 T, =
19 ErczﬁJ
20
21
22
23 C\:\;‘ The above is made and based on the following Memorandum of Points and Authorities.
)
24 |10, £ @
o = 4
57 o 2
“4 W
T - W
m Ty O
26 O W
2
27 £
28

A-10-788633-W
NoTC
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby certify that { am the Petitioner/Defendant named herein

and that on this _l¢~  day of ﬁi 'Z: 4,20 /% _, Imailed a true and correct copy of this

foregoing i s o S Sigs oS to the following:

e gl 'y
=Y o
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

AFFIRMATION

Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, /LA e s
— T
farm CQR'ZC PR TR

(Title of Document)
Filed in case number:,, j9~ 72433 ¢.< .

}S\Documem does not contain the social security number of any person
Or
o Document contains the social security number of a person as required by:

a A Specific state or federal law, to wit

Or

a For the administration of a public program
Or

o For an application for a federal or state grant
Or

o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)

DATE: S </0 15 . ’)

{Signature)

S ¥4 E >y Ei'ﬁ

(Print Name)

S

(Attorney for}
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DECLARATION PURSUANT TO: N.R.S. 208.165

1§ §nﬂ%q N , OF INMATE IDENTIFICATION
NUMBER: /& . / , AM A LAWFULLY

COMMITTED PRISONER OF THE NEVADA DEPARTMENT OF
CORRECTIONS, PRESENTLY IN THE LAWFUL CARE AND
CUSTODY OF ELY STATE PRISON, LOCATED AT: 12000 NORTH
BOTHWICK ROAD, (MAILING) P.O. BOX 1989, IN CITY OF: ELY,
COUNTY: WHITE PINE, STATE: NEVADA, 89301. DOES AFFIRM
THAT THE ATTACHED DOCUMENT
ENTITLED: /(47‘,‘45 ot CEpRreTaom .5 )
IS TRUE & CORRECT TO THE BEST OF MY KNOWLEDGE &
BELIEF, AND ANY FALSE STATEMENT OF MATERIAL FACT
MADE THERE IN SHALL BE SUBJECTED TO THE PAINS AND
PENALTIES OF PERJURY PURSUANT TO: N.R.S. 208.165,
THIS, &z, DAY OF:_A A, (., 2049

INMATE SIGNATUREX, (' @ “ ,J\a%?"
INMATE NAME (PRIXTED)X Scare B,  Reczr s

ADDRESS: ELY STATE PRISON
P.O. BOX 1989, ELY, NEVADA 89301
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Elaztronisally Filagl
2/18/2019 2:48 PNl
Blaven D, Brisrson
GLERK OF THE GOUR
1/l orDR m “;’ﬁ;’““
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
5|| JOEL BURKETT, g Case No.: A-19-788633-W
6 Petitioner, ' DEPT. No.: XII
7 VS. ) (Tenth Petition)
)
8!| THE STATE OF NEVADA g
9 Respondent g
10
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
11
7 FINDINGS OF FACT
13 1. On January 19, 1981, the State of Nevada charged Joel Burkett
(“Petitioner”) by way of Information with Count 1, ROBBERY & USE OF A
14! DEADLY WEAPON IN COMMISSION OF A CRIME (Felony — NRS 200.380,
193.165); Count 2, FIRST DEGREE KIDNAPPING & USE OF A DEADLY
15i| WEAPON IN COMMISSION OF A CRIME (Felony — NRS 200.310, 193.165); Count
3, SEXUAL ASSAULT (Felony — NRS 200.364, 200.366); and Count 4, SEXUAL
16|| ASSAULT (Felony — NRS 200.364, 200.366).
17 2. On May 4, 1981, the jury found the Petitioner guilty of Count 1,
18| ROBBERY WITH USE OF A DEADLY WEAPON; Count 2, FIRST DEGREE
KIDNAPPING WITH USE OF A DEADLY WEAPON; Count 3, SEXUAL
19|| ASSAULT; and Count 4, SEXUAL ASSAULT.
20 3. On June 2, 1981, Petitioner was sentenced to serve a term in the Nevada
21 State Prison as follows: Count 1, Fifteen years for Robbery and a consecutive fifteen
(15) years for Use of a Deadly Weapon in Commission of a Crime; Count 2, Life with
22 || Possibility of Parole and a consecutive term of Life with the Possibility of Parole for
Use of a Deadly Weapon in Commission of a Crime; Count 2 is to be served
23 consecutive to Count 1; Count 3, Life with Possibility of Parole; Count 3 to run
concurrent to count 2; and Count 4, Life with Possibility of Parole. Count 4 to be
24| served consecutive to count 3.
25 4, On June 19, 1981, Petitioner filed a direct appeal.
26
5. On July 29, 1981, the District Court filed the Judgment of Conviction.
27
28
MIGHELLE LEAVITT
DISTRICT JUDGE 1
DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155
Case Mumbar; A-19-788833-W
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6. On April 21, 1983, the Supreme Court of the State of Nevada dismissed
the appeal. Remittitur issued on May 10, 1983.

7. On February 2, 1994, Petitioner filed his first Petition for Writ of Habeas
Corpus (Post-Conviction).

8. On February 28, 1994, the District Court filed an Amended Judgment of
Conviction,

9, On June 7, 1999, Petitioner filed his second Petition for Writ of Habeas
Corpus (Post-Conviction).

10.  On August 18, 1999, the District Court filed the Findings of Fact,
Conclusions of Law, and Order whereby the District Court denied Petitioner’s second
Petition for Writ of Habeas Corpus (Post-Conviction).

I1.  On August 31, 1999, Petitioner filed a Notice of Appeal of the District
Court’s denial of his second Petition for Writ of Habeas Corpus (Post-Conviction).

12, On August 21, 2001, the Supreme Court of the State of Nevada affirmed
the District Court’s denial of Petitioner’s second Petition for Writ of Habeas Corpus
(Post-Conviction).

13, On November 19, 2001, Petitioner filed his third Petition for Writ of
Habeas Corpus (Post-Conviction).

14, On February 14, 2002, the District Court filed the Findings of Fact,
Conclusions of Law, and Order whereby the District Court denied Petitioner’s third
Petition for Writ of Habeas Corpus (Post-Conviction).

15 On March 20, 2002, Petitioner filed a Notice of Appeal of the District
Court’s denial of his third Petition for Writ of Habeas Corpus (Post-Conviction).

16.  On February 19, 2003, Petitioner filed his fourth Petition for Writ of
Habeas Corpus (Post-Conviction),

17. On March 7, 2003, in response to Petitioner’s Notice of Appeal of the
District Court’s denial of his third Petition for Writ of Habeas Corpus (Post-
Conviction), the Nevada Supreme Court ordered “the judgment of the district court
REVERSED AND REMANDED to the district court for proceedings consistent with
this order.”

18. On May 14, 2003, the District Court filed an Order whereby the District
Court denied Petitioners fourth petition for Writ of Habeas Corpus (Post-Conviction).
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19. On May 27, 2003, Petitioner filed a Notice of Appeal of the District
Court’s denial of his fourth Petition for Writ of Habeas Corpus (Post-Conviction).

20.  On April 2, 2004, the Supreme Court of the State of Nevada affirmed the
District Court’s denial of Petitioner’s fourth Petition for Writ of Habeas Corpus (Post-
Conviction).

21. On September 1, 2004, Petitioner filed his fifth Petition for Writ of
Habeas Corpus (Post-Conviction).

22, On November 1, 2004, the District Court filed the findings of Fact,
Conclusions of Law and Order whereby the District Court denied Petitioners fifth
Petition for Writ of Habeas Corpus (Post-Conviction).

23.  On May 13, 2005, Petitioner filed his sixth Petition for Writ of Habeas
Corpus (Post-Conviction).

24.  On July 25, 2005, the District Court filed the Findings of Fact,
Conclusions of Law and Order whereby the District Court dismissed Petitioners sixth
Petition for Writ of Habeas Corpus (Post-Conviction).

25.  On August 9, 2005, Petitioner filed a Notice of Appeal of the district
Court’s denial of his sixth Petition for Writ of Habeas Corpus (Post-Conviction).

26. On December 16, 2005, the Supreme Court of the State of Nevada
affirmed the District Court’s denial of Petitioner’s sixth Petition for Writ of Habeas
Corpus (Post-Conviction).

27. On July 7, 2011, Petitioner filed his seventh Petition for Writ of Habeas
Corpus (Post-Conviction).

28.  On November 14, 2011, the District Court filed an Order Granting
State’s Motion to Dismiss and Order Directing Clerk of Court to Transfer [the seventh]
Petition for Writ of Habeas Corpus to the Seventh Judicial District.

29.  On June 14, 2013, Petitioner filed his eighth Petition for Writ of Habeas
Corpus (Post-Conviction).

30. On July 10, 2013, the District Court filed the Findings of Fact,
Conclusions of Law and Order whereby the District Court denied Petitioners eighth
Petition for Writ of Habeas Corpus (Post-Conviction).

31. On July 22, 2013, Petitioner filed a Notice of Appeal of the District
Court’s denial of his eighth Petition for Writ of Habeas Corpus (Post-Conviction).
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32. On February 20, 2014, the Supreme Court of the State of Nevada
affirmed the District Court’s denial of Petitioner’s eighth Petition for Writ of Habeas
Corpus (Post-Conviction).

33. On September 7, 2016, Petitioner filed his ninth Petition for Writ of
Habeas Corpus (Post-Conviction).

34, On October 31, 2016, the District Court filed the Findings of Fact,
Conclusions of Law and Order whereby the District Court denied Petitioner’s ninth
Petition for Writ of Habeas Corpus (Post-Conviction).

35. On November 10, 2016, Petitioner filed a Notice of Appeal of the
District Court’s denial of his ninth Petition for Writ of Habeas Corpus (Post-
Conviction).

36.  On August 14, 2017, the Supreme Court of the State of Nevada reversed
and remanded the District Court’s denial of Petitioner’s ninth Petition for Writ of
Habeas Corpus (Post-Conviction) because the Petition was a time computation issue
and should have been filed in the county where the Petitioner is currently serving his
prison term.

37. On March 2, 2018, the District Court filed an Amended Judgement of
Conviction clarifying that Count 3 was to run concurrent to Count 2, and Count 4 was
to run consecutive to Count 3.

38.  On June 14, 2018, Petitioner filed a notice of appeal on the Amended
Judgement of Conviction and Writ of Mandamus seeking the Supreme Court of the
State of Nevada to direct the Nevada Department of Corrections to accurately calculate
his sentence,

39.  On January 17, 2019, the Appeals Court of the State of Nevada filed an
Order dismissing the appeal.

40. On February 1, 2019, Petitioner filed the instant tenth Petition for Writ of
Habeas Corpus (Post-Conviction).

41. On February 7, 2019, Petitioner filed a Motion to Amend the Petition for
Writ of Habeas Corpus, and supplemented his argument.

42.  The instant petition is untimely. Absent good cause for the failure to
present the claim in a prior petition or for presenting the claim again, and actual
prejudice, the petition must be dismissed.

i

i
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CONCLUSIONS OF LAW

1. NRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requires that “[a] second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge
or justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

2. The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing to present a claim or for presenting a claim
again and actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev. 173,
181, 69 P.3d 676, 681 (2003).

3. A court must dismiss a habeas petition if it presents claims that either
were presented in an earlier proceeding or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or
for raising them again and actual prejudice to the petitioner. Evans v. State, 117 Nev.
609, 621-622, 28 P.3d 498, 507 (2001).

4, Unlike initial petitions which certainly require a careful review of the
record, successive petitions may be dismissed based solely on the face of the petition.
Fordv. Warden, 111 Nev, 872, 882, 901 P.2d 123, 129 (1995).

3. Application of the statutory procedural default rules to post-conviction
habeas petitions is mandatory. State v. District Court (Riker), 121 Nev. 225, 231, 112
P.3d 1070, 1074 (2005).

6. Meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944, 950 (1994).

7. The instant petition is a successive petition, and therefore is subject to
dismissal pursuant to NRS 34.810(2); NRS 34.810(3). The petition must be dismissed if
petitioner failed to allege new or different grounds for relief and the prior determination
was on the merits or, if new and different grounds are raised in the petition and the court
determines the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ. Absent good cause for the failure to present the claim
in a prior petition or for presenting the claim again, and actual prejudice, the petition
must be dismissed.

8. Here, the Petitioner contends his attorney conceded guilt to the sexual
assault charge during closing argument at his trial in violation of his sixth amendment
rights. Petitioner contends the recent United States Supreme Court case of McCoy v.
Louisiana, 584 U.8. ——, 138 S.Ct. 1500, (2018) is applicable and he is therefore
entitled to relief in the instant petition.
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9. The United States Supreme Court decided McCoy v. Louisiana on May
14, 2018. Thus, the Petitioner’s instant claim that his attorney conceded guilt without
his consent, in his Petition filed on February 1, 2019, within a year of the McCoy
decision, may support good cause to overcome the Petitioner’s failure to file his Petition
within a year of the remittitur issued from direct appeal on May 10, 1983. It is also good
cause to overcome the Petitioner’s failure to bring the claim in a previous petition
because it is a new claim that could not have been brought before the McCoy decision.
See Hathaway v. State, 119 Nev. 248 (2003).

10.  However, a review of the record and closing argument of defense
counsel indicates the Petitioner’s claim is without merit. Defense counsel vigorously
argued to the jury that the State failed to meet their burden of proof and that the jury
should return a verdict of not guilty as to all counts. The Petitioner took the stand in his
own defense at the time of trial. On direct examination, Petitioner testified that he had
sex with the victim, but claimed it was consensual. ( See trial transcript, pg. 397).

Petitioner’s trial counsel argued to the jury that their verdict would be guided by
who they believed. They heard both sides of the story. They heard the testimony of the
victim and the Petitioner. Counsel stated let’s say you don’t believe anything my client
said (See trial transcript, pg. 469). “Now, remember, we’re talking here as if we did not
put on a defense” (See trial transcript, pg.471). “So what I'm trying to show you is if
you went with that view, which of course I would seriously oppose and will vigorously,
argue against — where can you go from here?” (See trial transcript, pg. 471).

Counsel went through each charge with the jury and argued extensively that
there was reasonable doubt. He stated, “[a]ll right. Taking it in the best event, then, of
what could you find him guilty of, these four counts, that leaves one count — that he had
sexual intercourse with her against her will, by force or fear. A sexual assault. More
refined way for rape. All right. And there was evidence of that, taking the best events,
because she agreed it was not with her consent™ (See trial transcript, pg. 476). “Now, if
you take our case and throw it out the window — don’t believe anyihmg from him. Don’t
believe anybody, or her with a vengeance of conviction, and going with the State’s —
simply back to the 18" Century — then you could come back with a verdict of guilty of
sexual assault” (See trial transcript pg. 477). Counsel then continues to argue there was
no evidence of forced sex because the victim and Petitioner both had no marks on them
(See trial transcript, pg. 478). Counsel also vigorously argued the victim was not
truthful in her testimony to the jury pointing out inconsistencies in her testimony and
her statements to the police, and arguing the medical examiner found no evidence of
anal sex which the victim reported. (See trial transcript pg’s. 476- 486).

Defense counsel further stated, “Now, again, we're still talking in the best
evidence of the State’s case.” “Now, what are we going to find him guilty of? Only one
crime you can find him guilty of. That’s sexual assault, one count of having sexual
intercourse with Tina Cage” (See trial transcript, pg. 479).
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A review of the entire closing argument indicates defense counsel did not concede guilt
to the sexual assauit charge. Accordingly, Petitioner’s claim is without merit. McCoy
v. Louisiana is not applicable. Petitioner failed to show prejudice, and therefore, the
petition must be denied.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas
Corpus (Post-Conviction) shall be, and it is, hereby DENIED.

e
iy

MIFHELLEILEAYITT

TRICT COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT

Dated this / day of April, 2019.
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4 I hereby certify that on the date filed, I placed a copy of the Order for
Petition for Writ of Habeas Corpus (Post-Conviction) in the U.S. Mail, postage
5
prepaid to:
6
T Joel Burkett #16111 Steven B. Wolfson
Ely State Prison Clark County District Attorney
8 P.O. Box 1989 200 Lewis Avenue
9 Ely, Nevada 89301 Las Vegas, Nevada 89155
10 Aaron Ford
Nevada Attorney General
il 555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068
12
13
14
. s Poctio
Pamela Rocha
17 Judicial Executive Assistant
Department XI1
18 Eighth Judicial District Court
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24 {Tenth Petition)
25
26
27
28
MICHELLE LEAVITT
DISTRICT JUDGE
DEFARTRENT TWELVE
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Electronically Filed
4/22/2019 10:02 AM
Steven D. Grierson

CLERK OF THE CC
NEO W'

DISTRICT COURT

CLARK COUNTY, NEVADA
JOEL BURKETT,
Case No: A-19-788633-W
Petitioner,
Dept No: XII
VS,
WILLIAM GITTERE,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 18, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is
mailed to you. This notice was mailed on April 22, 2019,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

[ hereby certify that on this 22 day of April 2019, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Joel Burkett # 16111
P.O. Box 1989
Ely, NV 89301

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-788633-W
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Blaven D, Brisrson
GLERK OF THE GOUR
1/l orDR m “;’ﬁ;’““
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
5|| JOEL BURKETT, g Case No.: A-19-788633-W
6 Petitioner, ' DEPT. No.: XII
7 VS. ) (Tenth Petition)
)
8!| THE STATE OF NEVADA g
9 Respondent g
10
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
11
7 FINDINGS OF FACT
13 1. On January 19, 1981, the State of Nevada charged Joel Burkett
(“Petitioner”) by way of Information with Count 1, ROBBERY & USE OF A
14! DEADLY WEAPON IN COMMISSION OF A CRIME (Felony — NRS 200.380,
193.165); Count 2, FIRST DEGREE KIDNAPPING & USE OF A DEADLY
15i| WEAPON IN COMMISSION OF A CRIME (Felony — NRS 200.310, 193.165); Count
3, SEXUAL ASSAULT (Felony — NRS 200.364, 200.366); and Count 4, SEXUAL
16|| ASSAULT (Felony — NRS 200.364, 200.366).
17 2. On May 4, 1981, the jury found the Petitioner guilty of Count 1,
18| ROBBERY WITH USE OF A DEADLY WEAPON; Count 2, FIRST DEGREE
KIDNAPPING WITH USE OF A DEADLY WEAPON; Count 3, SEXUAL
19|| ASSAULT; and Count 4, SEXUAL ASSAULT.
20 3. On June 2, 1981, Petitioner was sentenced to serve a term in the Nevada
21 State Prison as follows: Count 1, Fifteen years for Robbery and a consecutive fifteen
(15) years for Use of a Deadly Weapon in Commission of a Crime; Count 2, Life with
22 || Possibility of Parole and a consecutive term of Life with the Possibility of Parole for
Use of a Deadly Weapon in Commission of a Crime; Count 2 is to be served
23 consecutive to Count 1; Count 3, Life with Possibility of Parole; Count 3 to run
concurrent to count 2; and Count 4, Life with Possibility of Parole. Count 4 to be
24| served consecutive to count 3.
25 4, On June 19, 1981, Petitioner filed a direct appeal.
26
5. On July 29, 1981, the District Court filed the Judgment of Conviction.
27
28
MIGHELLE LEAVITT
DISTRICT JUDGE 1
DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155
Case Mumbar; A-19-788833-W
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6. On April 21, 1983, the Supreme Court of the State of Nevada dismissed
the appeal. Remittitur issued on May 10, 1983.

7. On February 2, 1994, Petitioner filed his first Petition for Writ of Habeas
Corpus (Post-Conviction).

8. On February 28, 1994, the District Court filed an Amended Judgment of
Conviction,

9, On June 7, 1999, Petitioner filed his second Petition for Writ of Habeas
Corpus (Post-Conviction).

10.  On August 18, 1999, the District Court filed the Findings of Fact,
Conclusions of Law, and Order whereby the District Court denied Petitioner’s second
Petition for Writ of Habeas Corpus (Post-Conviction).

I1.  On August 31, 1999, Petitioner filed a Notice of Appeal of the District
Court’s denial of his second Petition for Writ of Habeas Corpus (Post-Conviction).

12, On August 21, 2001, the Supreme Court of the State of Nevada affirmed
the District Court’s denial of Petitioner’s second Petition for Writ of Habeas Corpus
(Post-Conviction).

13, On November 19, 2001, Petitioner filed his third Petition for Writ of
Habeas Corpus (Post-Conviction).

14, On February 14, 2002, the District Court filed the Findings of Fact,
Conclusions of Law, and Order whereby the District Court denied Petitioner’s third
Petition for Writ of Habeas Corpus (Post-Conviction).

15 On March 20, 2002, Petitioner filed a Notice of Appeal of the District
Court’s denial of his third Petition for Writ of Habeas Corpus (Post-Conviction).

16.  On February 19, 2003, Petitioner filed his fourth Petition for Writ of
Habeas Corpus (Post-Conviction),

17. On March 7, 2003, in response to Petitioner’s Notice of Appeal of the
District Court’s denial of his third Petition for Writ of Habeas Corpus (Post-
Conviction), the Nevada Supreme Court ordered “the judgment of the district court
REVERSED AND REMANDED to the district court for proceedings consistent with
this order.”

18. On May 14, 2003, the District Court filed an Order whereby the District
Court denied Petitioners fourth petition for Writ of Habeas Corpus (Post-Conviction).
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19. On May 27, 2003, Petitioner filed a Notice of Appeal of the District
Court’s denial of his fourth Petition for Writ of Habeas Corpus (Post-Conviction).

20.  On April 2, 2004, the Supreme Court of the State of Nevada affirmed the
District Court’s denial of Petitioner’s fourth Petition for Writ of Habeas Corpus (Post-
Conviction).

21. On September 1, 2004, Petitioner filed his fifth Petition for Writ of
Habeas Corpus (Post-Conviction).

22, On November 1, 2004, the District Court filed the findings of Fact,
Conclusions of Law and Order whereby the District Court denied Petitioners fifth
Petition for Writ of Habeas Corpus (Post-Conviction).

23.  On May 13, 2005, Petitioner filed his sixth Petition for Writ of Habeas
Corpus (Post-Conviction).

24.  On July 25, 2005, the District Court filed the Findings of Fact,
Conclusions of Law and Order whereby the District Court dismissed Petitioners sixth
Petition for Writ of Habeas Corpus (Post-Conviction).

25.  On August 9, 2005, Petitioner filed a Notice of Appeal of the district
Court’s denial of his sixth Petition for Writ of Habeas Corpus (Post-Conviction).

26. On December 16, 2005, the Supreme Court of the State of Nevada
affirmed the District Court’s denial of Petitioner’s sixth Petition for Writ of Habeas
Corpus (Post-Conviction).

27. On July 7, 2011, Petitioner filed his seventh Petition for Writ of Habeas
Corpus (Post-Conviction).

28.  On November 14, 2011, the District Court filed an Order Granting
State’s Motion to Dismiss and Order Directing Clerk of Court to Transfer [the seventh]
Petition for Writ of Habeas Corpus to the Seventh Judicial District.

29.  On June 14, 2013, Petitioner filed his eighth Petition for Writ of Habeas
Corpus (Post-Conviction).

30. On July 10, 2013, the District Court filed the Findings of Fact,
Conclusions of Law and Order whereby the District Court denied Petitioners eighth
Petition for Writ of Habeas Corpus (Post-Conviction).

31. On July 22, 2013, Petitioner filed a Notice of Appeal of the District
Court’s denial of his eighth Petition for Writ of Habeas Corpus (Post-Conviction).
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32. On February 20, 2014, the Supreme Court of the State of Nevada
affirmed the District Court’s denial of Petitioner’s eighth Petition for Writ of Habeas
Corpus (Post-Conviction).

33. On September 7, 2016, Petitioner filed his ninth Petition for Writ of
Habeas Corpus (Post-Conviction).

34, On October 31, 2016, the District Court filed the Findings of Fact,
Conclusions of Law and Order whereby the District Court denied Petitioner’s ninth
Petition for Writ of Habeas Corpus (Post-Conviction).

35. On November 10, 2016, Petitioner filed a Notice of Appeal of the
District Court’s denial of his ninth Petition for Writ of Habeas Corpus (Post-
Conviction).

36.  On August 14, 2017, the Supreme Court of the State of Nevada reversed
and remanded the District Court’s denial of Petitioner’s ninth Petition for Writ of
Habeas Corpus (Post-Conviction) because the Petition was a time computation issue
and should have been filed in the county where the Petitioner is currently serving his
prison term.

37. On March 2, 2018, the District Court filed an Amended Judgement of
Conviction clarifying that Count 3 was to run concurrent to Count 2, and Count 4 was
to run consecutive to Count 3.

38.  On June 14, 2018, Petitioner filed a notice of appeal on the Amended
Judgement of Conviction and Writ of Mandamus seeking the Supreme Court of the
State of Nevada to direct the Nevada Department of Corrections to accurately calculate
his sentence,

39.  On January 17, 2019, the Appeals Court of the State of Nevada filed an
Order dismissing the appeal.

40. On February 1, 2019, Petitioner filed the instant tenth Petition for Writ of
Habeas Corpus (Post-Conviction).

41. On February 7, 2019, Petitioner filed a Motion to Amend the Petition for
Writ of Habeas Corpus, and supplemented his argument.

42.  The instant petition is untimely. Absent good cause for the failure to
present the claim in a prior petition or for presenting the claim again, and actual
prejudice, the petition must be dismissed.

i

i
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CONCLUSIONS OF LAW

1. NRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requires that “[a] second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge
or justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

2. The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing to present a claim or for presenting a claim
again and actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev. 173,
181, 69 P.3d 676, 681 (2003).

3. A court must dismiss a habeas petition if it presents claims that either
were presented in an earlier proceeding or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or
for raising them again and actual prejudice to the petitioner. Evans v. State, 117 Nev.
609, 621-622, 28 P.3d 498, 507 (2001).

4, Unlike initial petitions which certainly require a careful review of the
record, successive petitions may be dismissed based solely on the face of the petition.
Fordv. Warden, 111 Nev, 872, 882, 901 P.2d 123, 129 (1995).

3. Application of the statutory procedural default rules to post-conviction
habeas petitions is mandatory. State v. District Court (Riker), 121 Nev. 225, 231, 112
P.3d 1070, 1074 (2005).

6. Meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944, 950 (1994).

7. The instant petition is a successive petition, and therefore is subject to
dismissal pursuant to NRS 34.810(2); NRS 34.810(3). The petition must be dismissed if
petitioner failed to allege new or different grounds for relief and the prior determination
was on the merits or, if new and different grounds are raised in the petition and the court
determines the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ. Absent good cause for the failure to present the claim
in a prior petition or for presenting the claim again, and actual prejudice, the petition
must be dismissed.

8. Here, the Petitioner contends his attorney conceded guilt to the sexual
assault charge during closing argument at his trial in violation of his sixth amendment
rights. Petitioner contends the recent United States Supreme Court case of McCoy v.
Louisiana, 584 U.8. ——, 138 S.Ct. 1500, (2018) is applicable and he is therefore
entitled to relief in the instant petition.
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9. The United States Supreme Court decided McCoy v. Louisiana on May
14, 2018. Thus, the Petitioner’s instant claim that his attorney conceded guilt without
his consent, in his Petition filed on February 1, 2019, within a year of the McCoy
decision, may support good cause to overcome the Petitioner’s failure to file his Petition
within a year of the remittitur issued from direct appeal on May 10, 1983. It is also good
cause to overcome the Petitioner’s failure to bring the claim in a previous petition
because it is a new claim that could not have been brought before the McCoy decision.
See Hathaway v. State, 119 Nev. 248 (2003).

10.  However, a review of the record and closing argument of defense
counsel indicates the Petitioner’s claim is without merit. Defense counsel vigorously
argued to the jury that the State failed to meet their burden of proof and that the jury
should return a verdict of not guilty as to all counts. The Petitioner took the stand in his
own defense at the time of trial. On direct examination, Petitioner testified that he had
sex with the victim, but claimed it was consensual. ( See trial transcript, pg. 397).

Petitioner’s trial counsel argued to the jury that their verdict would be guided by
who they believed. They heard both sides of the story. They heard the testimony of the
victim and the Petitioner. Counsel stated let’s say you don’t believe anything my client
said (See trial transcript, pg. 469). “Now, remember, we’re talking here as if we did not
put on a defense” (See trial transcript, pg.471). “So what I'm trying to show you is if
you went with that view, which of course I would seriously oppose and will vigorously,
argue against — where can you go from here?” (See trial transcript, pg. 471).

Counsel went through each charge with the jury and argued extensively that
there was reasonable doubt. He stated, “[a]ll right. Taking it in the best event, then, of
what could you find him guilty of, these four counts, that leaves one count — that he had
sexual intercourse with her against her will, by force or fear. A sexual assault. More
refined way for rape. All right. And there was evidence of that, taking the best events,
because she agreed it was not with her consent™ (See trial transcript, pg. 476). “Now, if
you take our case and throw it out the window — don’t believe anyihmg from him. Don’t
believe anybody, or her with a vengeance of conviction, and going with the State’s —
simply back to the 18" Century — then you could come back with a verdict of guilty of
sexual assault” (See trial transcript pg. 477). Counsel then continues to argue there was
no evidence of forced sex because the victim and Petitioner both had no marks on them
(See trial transcript, pg. 478). Counsel also vigorously argued the victim was not
truthful in her testimony to the jury pointing out inconsistencies in her testimony and
her statements to the police, and arguing the medical examiner found no evidence of
anal sex which the victim reported. (See trial transcript pg’s. 476- 486).

Defense counsel further stated, “Now, again, we're still talking in the best
evidence of the State’s case.” “Now, what are we going to find him guilty of? Only one
crime you can find him guilty of. That’s sexual assault, one count of having sexual
intercourse with Tina Cage” (See trial transcript, pg. 479).
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A review of the entire closing argument indicates defense counsel did not concede guilt
to the sexual assauit charge. Accordingly, Petitioner’s claim is without merit. McCoy
v. Louisiana is not applicable. Petitioner failed to show prejudice, and therefore, the
petition must be denied.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas
Corpus (Post-Conviction) shall be, and it is, hereby DENIED.

e
iy

MIFHELLEILEAYITT

TRICT COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT

Dated this / day of April, 2019.
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
JOEL BURKETT,

Case No: A-19-788633-W
Plaintiff(s),
Dept No: XII
vs.

WILLIAM A. GITTERE,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Joel Burkett
2. Judge: Michelle Leavitt
3. Appellant(s): Joel Burkett
Counsel:

Joel Burkett #16111

P.O. Box 7000

Carson City, NV 89702

4. Respondent (s): William A. Gittere

Counsel:
Aaron D. Ford, Attorney General Steven B. Wolfson, District Attorney
555 E. Washington Ave., Ste. 3900 200 Lewis Ave.
Las Vegas, NV 89101-1068 Las Vegas, NV 89155-2212
A-19-788633-W -1-

Case Number: A-19-788633-W
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,
Date Application(s) filed: February 1, 2019

9. Date Commenced in District Court: February 1, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 22 day of May 2019.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Joel Burkett

A-19-788633-W -2-
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6 || JOEL BURKETT, PLAINTIFF(S) CASE NO.: A-19-788633-W
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s || _DEFENDANT(S)
9 CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
10 IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
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14 Xl  Summary Judgment
s [l  Involuntary Dismissal
| Motion to Dismiss by Defendant(s)
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_|  Voluntary Dismissal
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B Non-Jury — Disposed After Trial Starts
18 [ ] Non-Jury - Judgment Reached
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1 Jury — Verdict Reached
20 | Other Manner of Disposition
21
2 DATED this b day of June, 2019.
23
L .
25 MIC LEAV hd !
- DISTRIZT COURT JUDGE
27
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DISTRICT

DEPRRTIENT TWE "
LAS VEGAS, NEVADA 2155
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DISTRICT COURT
CLARK COUNTY, NEVADA
JOEL BURKETT,
Plaintiff(s), Case No: A-19-788633-W
Dept No: XII
V8.
WILLIAM A GITTERE,
Defendant(s).

CERTIFICATE OF RE-SERVICE

I HEREBY CONFIRM that the Notice of Entry of Findings of Fact Conclusions of Law
and Order originally filed on April 22, 2019 has been served on the Office of the Clark County
District Attorney and the Office of the Attorney General via electronic service.

All other respective party(ies) and their counsel(s), if any, have already received copies

via U.S. Mail when initially filed.

Steven D, Grierson, Clerk of the Court

s/Debra Donaldson
Debra Donaldson, Deputy Clerk

-1-

Case Number: A-19-788633-W

81
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From: Donaldson, Debra
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To: 'motions@clarkcountyda.com’; ‘wiznetfilings@ag.nv.gov'; Ungermann, Heather
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Gittere, Defendant(s); Envelope Number: 4178095
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Sent: Monday, April 22, 2019 10:05 AM
To: Donaldson, Debra

Subject: Filing Accepted for Case: A-19-788633-W; Joel Burkett, Plaintiff(s)vs.William Gittere, Defendant(s); Envelope
Number: 4178095

lerhost.net]

Filing Accepted

Envelope Number: 4178095

Case Number: A-19-788633-W

Case Style: Joel Burkett, Plaintiff(s)vs.William
Gittere, Defendant(s)

The filing below was accepted through the eFiling system. You may access the file stamped copy of
the document filed by clicking on the below link.

Filing Details
Court Clark District Criminal/Civil
Case Number A-19-788633-W
Case Style Joel Burkett, Plaintiff(s)vs.William Gittere, Defendant(s)
Date/Time Submitted 4/22/2019 10:02 AM PST
Date/Time Accepted 4/22/2019 10:04 AM PST
Accepted Comments Auto Review Accepted
Filing Type Notice of Entry - NEO (CIV)
Filing Description Notice of Entry of Findings of Fact, Conclusions of Law and Order
Activity Requested EFile
Filed By Debra Donaldson
Filing Attorney

Document Details

Lead Document

A788633.042219_neo_dd.pdf
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File Stamped Copy Download Document

This link is active for 45 days.

Please Note: If you have not already done so, be sure to add yourself as a service contact on this
case in order to receive eService.

For technical assistance, contact your service provider
Odyssey File & Serve
(800) 297-5377

Please do not reply to this email. It was automatically generated.
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INTRE_E ;&L L« JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF_C.JARK

—_— A-19-788633-W
S _ Dept. Xil
Petitioner,
V. .

. PETITION FOR WRIT

. 3 OF HABEAS CORPUS

' _(POSTCONVICTION)

INSTRUCTIONS:

Q) Thispe&ﬁimmbehgiplythﬁm&typewmﬁgmdbymepeﬁﬁmmwﬁﬁu

" (2) Additional pages are not permitted exoept shere noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be famished. If briefs or
arguments are submitted, they should be submitted in the fprm of a separate memorandum, -

(3) Ifyauwantanmtomeyappomted,youmustoombleletheAﬁdavitinSupportofRequestto
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
memmﬁmoneyandsecuﬁﬁesmdepositmywcmdnmmymmmthemsﬁmﬁm

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. I
yow're not in 2 specific institution of the Department but within its custody, name the Director of the
Department of Corrections. = ' o

(5) You must include alf grounds or claims for relief which you may have regarding your
conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing firture
petitions challenging your conviction and sentence. ‘

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
ddmuiﬂmammwﬁvememmmtmlegefmmemcwﬁngmwm“clﬁmmml
was incffective. :

RECEIVED :
FEB -6 2020 ‘
CLERK OF THE COURT
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{7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attorngy General’s Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence, Copies must conform in all particulars to the original submitted for filing,

PETITION
1. Namcofmshhﬂmandcouﬂymwhchyoumpresenﬂympnsonedorwﬁereandhowyou

ntlyrestxamedofyourliberty =
C .Zﬂ,zg g;&&&:ﬁ': Ty AdST(r Q K

2. Name andlocimonof ouurtwhlchemeredthe Jjudgment of conviction under attack:
%}4" ST g, DT 7 Clagts oy, ADU

3. Date of judgment of conviction; 5/ 4/,/ /F2{
4. Casenumber: e, SR 1 G0
5. (a) Length of sentence: I P

(b) 1f sentence is death, state any date upon which execution is scheduled:

6. Mymumﬂymnwmmfmammmmmemnﬁcﬁnnmdamm
this motion? Yes__ No :

I “yes”, list crime, case mmmber and sentence being served at this time;

7., Nature of offensp i in convigtion being challenged: 5z yCoat ! ASSAco T~
was your plea? (check one):
{a) Not guilty ) Guilty (c) Nolo contendere

9. Ifyom entered a plea of guilty to onecmmtufanmdnctmeﬂurmformahon,andapleaofnot
guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10. Ifyou were f guilty after a plea of not guilty, was the finding made by: (check one)
(a) Jury (b) Judge without a i

11. Didyou testify at the trial? Yes A’

12. Did you appeal form the judgment of conviction? Yes L~ No

13. K you did appeal, answer the following:
() Nam of Coure__dz &Ja%zuc_ ey
() Casem orcnlau &> AT s
(¢) Result: i I z-
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@ Dateofresulté s~ /// /1523

Afttach copy of‘order or decision, if available,)
14. If you did rot appeal, explain briefly why you did not:

15. Otherthanadireaappealﬁomtheﬁxdgmeﬂofcomdcﬁonandm,haveywpreviously
ﬁledanypeﬁﬁons,appﬁeaﬁomormoﬁonswiﬁr&specttothisjudgmminanywm,stateorfederal?
Yes No

16. If your answer to No. 15 was “yes”, give the following i_gfoxmaﬁon:
()(1) Nameofcourt: 17 c(, .V Di=T 7

(2) Nature of proceeding: ¢ 027 o seeoghs cop P> lerer oibeToe 5

(3) Groundsmised: s oD F 78 1107, CoccasS e 1

(4) Did you recejve an evidentiary hearing on your petition, application or motion?
Yes z N

®) Resull o conTi)

(6) Date of result: _ .
0 ]fk_pown,cimﬁonsofanywﬁuenopinionordateofordersemcredpursuznttosuchresuh:

(b) As to anj; second petition, application or motion, give the same information:
(1) Namé:of court; ‘
2) Namf@ of proceeding:

(3) Grousds raised:

(4) Did you receive an evidentiaty hearing on your petition, application or motion?
Yes No

(5) Result:

(6) Date of result:

(7) If known, cimﬁunsofanywﬁumopinionordmafordersenteredplmmmtomha

result;

© Aswanythirdormhseqummdiﬁmalapplimﬁons«moﬁons,givethesmne
Information as above, list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition, application or motion?

(1) First petition, application or motion? Yes No
Citation or date of decision:

{2) Second petition, application or motion? Yes No
Citation or date of decision:

(3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision:

(6} Ifyou did not appeal from the adverse action on any pefition, application or motion, explain
briefly why you did not. (Yaumustrelatespeciﬁcfactsinresponsetothisquesﬁon Your response may
be included on paper which is 8 % by 11 inches attached to the petition. Your response may not exceed
five handwritten or typewritten pages in length.)
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17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If
so, identify:

(a) Which of the grounds is the same; ) O aDE~

® The ings in which these grounds were raised: <o
< ARE ! A NF=IZU D = AL S
<A ! IRRCR ~ T R 4

(¢) Briefly explain why you are again raising these grounds, (You nmst relate specific facts in
response to this question. Your response may be included on paper which is 8 % by 11 inches attached to
the petition. ‘Your responsc may not exceed five handwritten or typewritten pages in length.)

' ’, Siic : S 12

S

18. M any of the grounds listed in No.’s 23(a), (b), () and (d), or listed on any additional pages
youhaveaﬂached,werenotpreviouslypretedinamrutherwmt,smtenrfedeml,listbrieﬂywhat
grounds were not so presented, and give your reasons for not presenting them, (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 % by 11 inches
auachedzthepetiﬁ_on. Yomresponsemaynotemeedﬁvehandwﬁttmortypewﬁttenpagesinlengh)_

19. "Are you filing this petition more than one year following the filing of the jodgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
szbyllinchesattaé.hedto‘thepe&ﬁog Your response may not exceed five handwritten or typewritten

pages in length.) : - Py !

20. Do you have any petition or now pending in any court, either state or federal, as to the
Jjudgment under attack? Yes No

If yes, state what court and case mumber:

21.  Give the name of each attorney who resented you in the proceeding resulting in your
conviction and on direct appeal; i = il

22. Doymhaveanyﬁ:mmsemenwstuseweaﬁeryoucomplemmemnceimposedbythe
judgment under attack? Yes No

If yes, specify where and when it {5 to be served, if you know:

23.  State concisely every ground on which you claim that you are being held unlawfully,
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supporting same.
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@ (\;Lound One: \ = b Pl )

Supporting FACTS (Tell your briefly without citing cases or law.): r"
Sz S, 9‘5&?« :%‘ rAc S CORocrer) o SF
S

N -
O [exr (D *
-

(b) Ground Two:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(c) Ground Three;

Supporting FACTS (Tell your story briefly without citing cases or law.):

(d) Ground Four:

Supporting FACTS (Tell your story briefly without citing cases or law.):
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WHEREFORE, pctitioner prays that the court grant petitioner relief to which he may be entitled
in this proceeding,

EXECUTED at Ely State Prison, on the 52 _ day of the month of P,
of the year 205,
Signature of petitioner
RostOffice-Rex—i98Y
SlyNevada 893011089
N AN .o,
pu:’: . BQ ~ 7SS
d&?éfo o~ ey AU
Signature of Attomey {if any) % 2
Attomney for pelitioner
Address

VERIFICATION

Under penalty of perjury, the undersigned declares that he
pctilionandknowslheoontemﬂlereof;lhalﬂlepleadmgistnw
matters statcd on information and belicf, and as to such matiers h

is the petitioner named in the foregoing
of his own knowledge, except as to those
e believes them to be true,

Attomey for petitioner
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CERTIFICATE OF SERVICE BY MAIL

— _
LSE}J [ RCET ¢ , hereby certify pursuant to N.R.C.P. 5(b), that on
Lhis adayofthenmnlhof_.@) » Of the year 2QROT mailed a true and
correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

[
Respondent prison or jail official
g:f s
Address

Attorney General
Heroes' Memorial Building District Attorney of County of Convicfion
100 North Carson Street
Carson City, Nevada 89710-4717 RSy PP

Signature of Petitioner
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:

INMATE PRINTED NAMES (e 5-, o il
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e %N THE SUPREME COURT OF THE STATE OF NEVADA
JOEL BURKETT, ., .. - Supreme Court No. 78868

Appellant o B = District Court Case No. A788633
WILLIAM A, GITTERE, WARDEN, |
Respondent. . * FELE@

| ' CLERK’S CERTIFICATE FEB 25 2020
STATE OF NEVADA, ss. | o R

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this. matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered -adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 14 day of January, 2020..

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
February 10, 2020.

Elizabeth A. Brown, Supreme Court Clerk

By: Danielle Friend

Administrative Assistant ——— -~ = ~° 777"
m 10-703633-W ]

NV slpreme Court Clerks Cemncatel.ludgn

Vil
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JOEL BURKETT, No. 78868-COA

Appellant, . ,

vs. Ry B

WILLIAM A, GITTERE, WARDEN, FE L E D

Respondent. _ - ,
ABROWN

JOPREME COURT A"
ORDER OF AFFIRMANCE |

Joel Burkett appeals from an order of the district court denying
a petition for a writ of kabeas corpus. Eighth Judicial District Court, Clark
County; Michelle Leavitt, Judge.

Burkett filed a petition for a writ of habeas corpus in the district
court on February 1, 2019, In his petition and later-filed supplements,
Burkett specifically stated he did not file a postconviction petition for a writ.
of habeas ¢orpus. Rather, Burkett’s petition was filed pursuant to the
provisions contained within NRS 34.360 through NRS 34.680. However,
the district court construed the petition to be a postconviction petition for a
writ of habeas corpus and ¢oncluded it was procedurally barred pursuant to-
NRS 34.810(2). As Burkett did not file a postconviction petition for a writ.
of habeas corpus, the district court should not have applied NRS 34.810(2)
to his petition. However, for the reasons discussed below, we affirm the
decision of the district court because it reached the correct result, but for
the wrong reason. See Wyait v. State, 86 Nev. 294, 298, 468 P.2d 338, 341
(1970).

In his petition, Burkett claimed he was entitled to-a new trial

because his trial counsel improperly conceded his guilt during clesing

20-0192]
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arguments. A person “may prosecute a writ of liabeas corpus to inguire into

‘the cause of [his] imprisonment or restraint.” NRS 34,360. The cause of

Burkett's imprisoniment, as reflected in the record before this court, is his |
July 29, 1981, conviction and sentence for ¥obbery with the use of a deadly
weapon, first-degree kidnapping with the use of a deadly weapon, and two
counts of sexual assault. Burkett's challenge to the validity of the judgment
of conviction wasnot properly raised in a petition for a writ of habeas corpus
filed pursuant to NRS 34.360 through NRS 34.680, but rather must be
raised in a postconviction petition for a writ of habeds corpus.! See NRS
34.724(2)(b) (stating that a postconviction petition for a writ of habeas
corpus is the exclusive remedy with which to challenge the validity of a
judgment of conviction). Therefore, we affirm the district court’s decision to
deny the petition. Accordingly, we
ORDER the judgment of the district court AFFIRMED.

.

CJ.

Gibbons

Tao

b .

Builla

!We express no opinion as to whether Burkett could meet the
procedural requirements of NRS chapter 34. '
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ce:

Hon. Michelle Leavitt, District Judge
Joel Burkett

Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOEL BURKETT, Supreme Court No. 78868
Appellant, District Court Case No. A788633
VS.
WILLIAM A. GITTERE, WARDEN,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 10, 2020
Elizabeth A. Brown, Clerk of Court

By: Danielle Friend
Administrative Assistant

cc (without enclosures). -
Hon. Michelle Leavitt, District Judge
Joel Burkett
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Browh, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on FEB 257010 .

HEATHER UNGERMANN
Depuly District Court Clerk

RECEIVED
APPEALS

FEB 25 2020
CLERK OF THE COURT 1 20-05472
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

Elaztronisally Filagl
31812020 1322 PM
Bteven D, Briargon

GLERY OF THE EDT[ g
ORDR m :

EIGHTH JUDICIAL DISTRICT
CLARK COUNTY, NEVADA

Joel Burkett, ; Case No.: A-19-788633-W
Petitioner, ; DEPT. No.: XII
vs, )
3
William A. Gittere, )
)
)

Respondent

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS
{(Post Conviction)

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction) on
February 6, 2020. This is the twelfth petition filed by Mr. Burkett. The court
having reviewed the petition has determined that a response from the State of
Nevada would assist the court. Therefore, the court hereby orders the State to
respond to the Petition for the limited purpose of determining whether the instant
petition is procedurally time barred.

IT IS HEREBY ORDERED that the State shall within 45 days after the
date of this order, respond in regards to the limited issue of whether the petition is
time barred pursuant to NRS 34.726(1) and NRS 34.810(2).

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on
this court’s calendar on the 19" day of May, 2020 at 8:30 AM for further

proceedings.

Dated this / Z day of March, 2020. I

MI LE LEAVITT J
DI T COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT

Gase Numbear A-19-788833-W
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 88153

CERTIFICATE OF SERVICE

I hereby certify on the lskiay of March, 2020, this document was
electronically served pursuant to EDCR 8.05(a) and 8.05(f), through the Eighth
Judicial District court’s electronic filing system, to the email addresses denoted on
the Electronic Mail Notice List, with the date and time of the electronic service
substituted for the date and place of deposit in the mail and/or by Fax transmission
to

Clark County District Attorney
Alexander Chen, Chief Deputy District Attorney
Alexander.chen@clarkcountyda.com

o Rocta

Pamela Rocha

Judicial Executive Assistant

to the Honorable Michelle Leavitt
District Court Department XII
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Electronically Filed
4/10/2020 7:08 AM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #10539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-V§- CASENO: A-19-788633-W

JOEL BURKETT, XTI
aka, Raymond Harire, #609533 DEPT NO:

Defendant.

STATE’S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF HABEAS
CORPUS

DATE OF HEARING: May 19, 2020
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in State’s Response to Petitioner’s Petition for
Writ of Habeas Corpus.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
///
1
"

WA 900V 1980F\051\26\80F(05126-RSPN-001 DOCX

Case Number: A-19-788633-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On January 19, 1981, Joel Burkett (“Petitioner”) was charged with Count 1 — Robbery
and Use of a Deadly Weapon in Commission of a Crime {Felony — NRS 200.380, 193.165);
Count 2 — First-Degree Kidnapping and Use of Deadly Weapon in Commission of a Crime
(Felony — NRS 200.310, 193.165); and Counts 3 and 4 — Sexual Assault (Felony — NRS
200.364, 200.366).

On May 4, 1981, a jury found Petitioner guilty of all counts.

On June 2, 1981, Petitioner was sentenced as follows: Count 1 — 15 years for the
Robbery, plus a consecutive 15 years for the Deadly Weapon in Commission of a Crime;
Count 2 — life with the possibility of parole, plus a consecutive term of life with the possibility
of parole for the Deadly Weapon in Commission of a Crime, to be served consecutive to Count
1; Count 3 — life with the possibility of parole, concurrent to Counts 1 and 2; and Count 4 —
life with the possibility of parole, concurrent to Counts 1 and 2. The Judgment of Conviction
reflecting the same was filed on July 29, 1981.

On June 19, 1981, Petitioner appealed the Judgment of Conviction. On April 21, 1983,
the Nevada Supreme Court dismissed the appeal. Remittitur issued on May 10, 1983,

On February 2, 1994, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On February 28, 1994, the District Court granted in part and
denied in part Petitioner’s First Petition.

On June 7, 1999, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”). The State filed its Response on August 4, 1999. On August
12, 1999, the District Court denied Petitioner’s Second Petition. On August 18, 1999, Findings
of Fact, Conclusions of Law, and Order reflecting the same was filed. Petitioner appealed the
denial of his Second Petition on August 31, 1999. The Nevada Supreme Court affirmed the
Court’s denial on July 10, 2001. Remittitur issued on August 7, 2001,

On November 19, 2001, Petitioner filed a third Petition for Writ of Habeas Corpus
(Post-Conviction) (“Third Petition). On January 23, 2002, the State filed its Response. The

W:A90011980F 05 1\26\80F051 26-RSPN-001. DOCX
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District Court denied Petitioner’s Third Petition on January 24, 2002. Findings of Fact,
Conclusions of Law, and Order reflecting the same was filed on February 14, 2002. Petitioner
appealed the Court’s denial of his Third Petition on March 20, 2002. On February 6, 2003, the
Nevada Supreme Court reversed the judgment of the District Court and remanded the matter.
Remittitur issued on March 4, 2003,

On February 19, 2003, Petitioner filed a fourth Petition for Writ of Habeas Corpus
(Post-Conviction) (“Fourth Petition”). On April 3, 2003, the Attorney General filed its
Response. On May 1, 2003, the District Court denied Petitioner’s Third and Fourth Petitions.
Findings of Fact, Conclusions of Law, and Order reflecting the same were filed on May 14,
2003, and May 15, 2003 respectively. Petitioner appealed the denial of his Third and Fourth
Petitions on May 7, 2003. The Nevada Supreme Court affirmed the Court’s denial of
Petitioner’s Fourth Petition on March 5, 2004, Remittitur issued on March 30, 2004,

On September 1, 2004, Petitioner filed a fifth Petition for Writ of Habeas Corpus (Post-
Conviction) {“Fifth Petition”). On October 12, 2004, the State filed its Response. On October
19, 2004, the District Court denied Petitioner’s Fifth Petition. Findings of Fact, Conclusions
of Law, and Order reflecting the same were filed on November 1, 2004.

On May 13, 2005, Petitioner filed a sixth Petition for Writ of Habeas Corpus (Post-
Conviction) {“Sixth Petition”). On June 5, 2005, the State filed its Response. On July 5, 2005,
the District Court dismissed Petitioner’s Sixth Petition. Findings of Fact, Conclusions of Law,
and Order reflecting the same were filed on July 25, 2005. Petitioner appealed the denial of
his Sixth Petition on August 9, 2005. The Nevada Supreme Court affirmed the Court’s denial
of Petitioner’s Sixth Petition on November 15, 2005. Remittitur issued on December 13, 2005.

On July 7, 2011, Petitioner filed a seventh Petition for Writ of Habeas Corpus (Post-
Conviction) (“Seventh Petition”). On October 21, 2011, the State filed a Motion to Dismiss.
On October 25, 2011, the District Court granted the State’s Motion to Dismiss and ordered the
clerk of the court to transfer the Petition to the Seventh Judicial District.

On June 14, 2013, Petitioner filed an eighth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Eighth Petition”). On July 10, 2013, the District Court denied Petitioner’s

W:A90011980F 05 1\26\80F051 26-RSPN-001. DOCX
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Eighth Petition. Petitioner appealed the Court’s denial of his Eighth Petition on July 22, 2013,
On February 20, 2014, the Nevada Supreme Court affirmed the Court’s denial of Petitioner’s
Eighth Petition. Remittitur issued on February 20, 2014,

On September 7, 2016, Petitioner filed a ninth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Ninth Petition”). On October 25, 2016, the District Court denied Petitioner’s
Ninth Petition. Findings of Fact, Conclusions of Law, and Order reflecting the same were filed
on November 2, 2016. Petitioner appealed the denial of his Ninth Petition on November 9,
2016. On July 12, 2017, the Nevada Supreme Court reversed and remanded the District Court’s
denial and ordered that Petitioner’s Ninth Petition be sent to the Seventh Judicial District.
Remittitur 1ssued on December August 14, 2017.

On November 29, 2017, the Seventh Judicial District entered an order recommending
that Petitioner’s Judgment of Conviction be amended. On March 2, 2018 an Amended
Judgment of Conviction was filed. Petitioner’s sentence was amended to reflect the following
correction: Count 3 to run concurrently to Count 2; and Count 4 to run consecutive to Count
3. On June 14, 2018, Petitioner appealed the Amended Judgment of Conviction and filed a
Writ of Mandamus seeking the Nevada Supreme Court to direct the Nevada Department of
Corrections to accurately calculate his sentence. The Nevada Court of Appeals dismissed the
appeal on January 17, 2019,

On February 1, 2019, Petitioner filed his tenth Petition for Writ of Habeas Corpus
Pursuant to NRS 34.500(2); (9) (“Tenth Petition”). On February 7, 2019. Petitioner filed a
Motion to Amend the Petition for Writ of Habeas Corpus and supplemented his argument. On
April 18, 20919, the District Court denied Petitioner’s Tenth Petition. Findings of Fact,
Conclusions of Law, and Order reflecting the same were filed on April 22, 2019. On May 20,
2019, Petitioner appealed the denial of his Tenth Petition. On January 14, 2020, the Nevada
Supreme Court Affirmed the Court’s denial. Remittitur issued February 25, 2020.

On February 6, 2020, Petitioner filed the instant and e¢leventh Petition for Writ of
Habeas Corpus (Post-Conviction) (“Eleventh Petition”). On March 18, the District Court

W:A90011980F 05 1\26\80F051 26-RSPN-001. DOCX
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ordered “the State to respond to the Petition for the limited purpose of determining whether
the instant petition is procedurally time barred.” The State’s response follows.

ARGUMENT

L THE INSTANT PETITION FOR WRIT OF HABEAS CORPUS IS
PROCEDURALLY TIME BARRED PURUSANT TO NRS 34.726

A petitioner must raise all grounds for relief in a timely filed first post-conviction
Petition for Writ of Habeas Corpus. Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523
(2001). A petitioner must challenge the validity of their judgment or sentence within one year
from the entry of judgment of conviction or after the Supreme Court issues remittitur pursuant
to NRS 34.726(1). NRS 34.726(1). This one-year time limit is strictly applied and begins to
run from the date the judgment of conviction is filed or remittitur issues from a timely filed
direct appeal. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001); Dickerson
v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The Nevada Supreme Court has explained that:

[Clonstruing NRS 34.726 to provide such an extended time period would
result in an absurdity that the Legislature could not have intended. A
judgment of conviction may be amended at any time to correct a clerical
error or to correct an illegal sentence. Because the district court may amend
the judgment many years, even decades, after the entry of the original
judgment of conviction, restarting the one-year time period for all purposes
every time an amendment occurs would frustrate the purpose and spirit of
NRS 34.726. Specifically, it would undermine the doctrine of finality of
judgments by allowing petitioners to file post-conviction habeas petitions

in perpetuity.

This timeline does not change if an Amended Judgment of Conviction is filed. Sullivan
v. State, 120 Nev. 537, 541, 96 P.3d 761, 764 (2004). The Nevada Supreme Court has
explained that when claims raised in a Petition for Writ of Habeas Corpus challenge the initial
conviction, direct appeal, or could have been raised before the judgment of conviction was
amended, the clock to raise those claims begins to run when the original judgment of
conviction is filed or remittitur issues. Id. at 541, 96 P.3d at 765.
I
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“Application of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” and “cannot be ignored [by the district court] when properly raised by
the State.” State v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231 & 233, 112 P.3d

1070, 1074-75 (2005). For example, in Gonzales v. State, the Nevada Supreme Court rejected

a habeas petition filed two days late despite evidence presented by the defendant that he
purchased postage through the prison and mailed the Notice within the one-year time limit.
118 Nev. 590, 596, 53 P.3d 901, 904 (2002). Absent a showing of good cause, district courts
have a duty to consider whether claims raised in a petition are procedurally barred, and have
no discretion regarding whether to apply the statutory procedural bars. Riker, 121 Nev. at 233,
112 P.3d at 1075.

Here, the Petitioner’s first Judgment of Conviction was filed on July 29, 1981, and
Remittitur issued on May 10, 1983. Petitioner’s Amended Judgment of Conviction was filed
on June 14, 2018, amending Count 3 to run concurrently to Count 2, and Count 4 to run
consecutively to Count 3. Petitioner’s appeal challenging the Amended Judgment of
Conviction was dismissed on January 17, 2019.

In this Eleventh Petition, Petitioner alleges he was denied his Sixth Amendment Right

to Autonomy and Effective Counsel. Eleventh Petition at 5. As the Eleventh Petition does not

challenge any change made in the Amended Judgment of Conviction, the clock to raise this
claim began to run on May 10, 1983, when Remittitur issued on his direct appeal. The instant
petition was filed 36 years past the one-year deadline. As such, absent a showing of good
cause, the Eleventh Petition must be denied as procedurally time barred.
II. PETITIONER HAS NOT ESTABLISHED GOOD CAUSE

To avoid procedural default, under NRS 34.726, a petitioner has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in
carlier proceedings or comply with the statutory requirements, and that he will be unduly
prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hogan v. Warden, 109 Nev.
952, 95960, 860 P.2d 710, 715-16 {1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656,
659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition if it presents claims
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that either were or could have been presented in an earlier proceeding, unless the court finds
both cause for failing to present the claims earlier or for raising them again and actual prejudice
to the petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the
following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner will
be “unduly prejudice[d]” if the petition is dismissed as untimely. NRS 34.726. To meet the
first requirement, “a petitioner must show that an impediment external to the defense prevented
him or her from complying with the state procedural default rules.” Hathaway v. State, 119

Nev. 248,252, 71 P.3d 503, 506 (2003). “A qualifying impediment might be shown where the

factual or legal basis for a claim was not reasonably available at the time of default.” Clem v.
State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003). However, “appellants cannot attempt to
manufacture good cause[.]” Id. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252,

71 P.3d 503, 506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230

(1989)). Examples of good cause include interference by State officials and the previous

unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d

91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev, at 235, 112 P.3d at 1077; sc¢ also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

Petitioner claims he has good cause for two reasons: 1) McCoy v. Louisiana, 138 S. Ct.

1500 (2018), announced a new applicable and retroactive constitutional rule; 2) the prison
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prevented his access to the courts in violation of Bounds v. Smith, 430 U.S. 817, 821, 97. S.Ct.
1491, 1494 (1997) (abrogated by Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174 (1996).

Eleventh Petition at 12-14. Neither ¢laim amounts to good cause.

A. McCoy does not provide good cause to overcome the procedural bars.

Petitioner claims the McCoy decision, which was issued over three decades after
Petitioner’s Judgment of Conviction was affirmed, applies retroactively to his case and
establishes that his counsel committed structural error when he conceded Petitioner’s guilt to

sexual assault without his consent. Eleventh Petition at 12. However, McCoy is not a proper

basis for good cause because it does not apply to post-conviction habeas proceedings, does not
stand for the proposition Petitioner claims it does, is not retroactive, and was not a new rule.
First, McCoy was decided on direct appeal, and the Court explicitly stated that it was
not analyzing the claim under a Strickland analysis. McCoy, 138 S.Ct. at 1511. As such, it is
improper to raise a McCoy claim in a Petition for Writ of Habeas Corpus as habeas petitions
are limited to effective assistance of counsel and voluntariness of pleas. Franklin v. State, 110

Nev. 750, 752, 877 P.2d 1058, 1059 (1994).

Second, McCoy does not require counsel to obtain their client’s consent before

conceding their guilt, as Petitioner claims. Eleventh Petition at 12, Instead, McCoy held that

“it is unconstitutional to allow defense counsel to concede guilt over the defendant’s
intransigent and unambiguous objection” and that such an error is structural. 138 S.Ct. at 1511.
(emphasis added). A review of the law leading up to McCoy further dispels Petitioner’s claim.
Fifteen years ago, the US Supreme Court held that no “blanket rule demand|s] the defendant’s

explicit consent” to the strategic concession of guilt. Florida v. Nixon, 543 U.S. 175, 192

(2004). Instead, the Court held that when counsel informs the defendant of the strategy and
the defendant thereafter neither approves nor protests the strategy, the strategy may be
implemented. Id. at 181. Almost a decade later, the Nevada Supreme Court analyzed Nixon

and explicitly adopted its rationale. Armenta-Carpio v. State, 129 Nev. 531, 306 P.3d 395

(2013). The Court noted that Nixon had “expressly rejected” framing the concession of guilt
as the functional equivalent of a guilty plea. Id. (citing Nixon, 543 U.S. at 188, 125 S.Ct. at
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561). As such, unless the defendant vociferously and unambiguously objects to counsel
admitting guilt, it is Nixon, and not McCoy, that governs. The rule announced in McCoy did
not create any new rights except when a defendant does object in such a manner. While it
appears that Petitioner testified in his defense, Petitioner does not allege that he objected to
counsel’s argument. Therefore, McCoy would not even apply to Petitioner’s claim.

Third, McCoy is not retroactive and neither the US Supreme Court nor the Nevada
Supreme Court has held as much. With narrow exception, “new constitutional rules of criminal
procedure will not be applicable to those cases which have become final before the new rules

are¢ announced.” Teague v. Lane, 489 U.S. 288, 310, 109 S. Ct. 1060, 1075 (1989). In Colwell

v. State, the Nevada Supreme Court delineated a three-step analysis to determine retroactivity:
1) determine if a holding established a new constitutional rule; 2) if a rule is new but not
constitutional, it does not apply retroactively; and 3) if the rule is not new, then it applies to
finalized cases on collateral review and retroactivity is not at issue. 118 Nev. 807, 819-22, 59
P.3d 463, 471-73 (2002). New constitutional rules will apply in cases in which there is a final
judgment only if: 1) The rule establishes that it is unconstitutional to proscribe certain conduct
or impose certain punishment based on the class of offender or the status of the offense; or 2)
The rule establishes a procedure “without which the likelihood of an accurate conviction is
seriously diminished.” Id. at 820, 59 P.3d at 472.

While McCoy was a new constitutional rule, as Petitioner’s conviction was final at the
time McCoy was announced, unless one of the exceptions provided for in Colwell applies, it
is not retroactive. McCoy does not fit under either exception. It did not establish that it is
unconstitutional to proscribe certain conduct or impose certain punishments based on the class
of offender; and it does not impose a new procedural rule designed to improve the accuracy of
criminal convictions. McCoy demands that defendants assert the right clearly and
straightforwardly before it can be applied and does not alter procedure. McCoy, 138 S.Ct at
1507. Next, McCoy was based more on the Sixth amendment right to a jury trial, rather than

concern about the relative accuracy of judicial vs. jury findings. Therefore, as Petitioner’s
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conviction was final when McCoy was decided, and McCoy does not fall under either of the
exceptions articulated in Colwell, it is not retroactive and cannot amount to good cause.

Fourth, McCoy is not new law in Nevada. Two decades prior to McCoy, the Nevada
Supreme Court held that if counsel undermines the “client’s testimonial disavowal of guilt
during the guilt phase of the trial,” counsel is ineffective. Jones v. State, 110 Nev. 730, 739,
877 P.2d 1052, 1057 (1994). This is precisely the rule announced in McCoy. In fact, the
McCoy Court explained that many state supreme courts had already held as the Nevada
Supreme Court held in Jones: that counsel may not admit guilt when the defendant
“vociferous[ly] and repeated[ly] protest[s].” Id. Accordingly, McCoy provides nothing that
was not already available under Nevada law. Any claim based on Petitioner’s alleged objection
to conceding guilt has been available to him under Jones since 1994, Petitioner cannot now
claim that he has good cause to raise this claim which has therefore been available to him for
25 years.

As McCoy is inapplicable to Petitioner’s claim, it cannot be the basis for good cause
for delay in raising this claim. The Court should dismiss Petitioner’s Eleventh Petition as
untimely.

B. Petitioner was not denied access to the courts,

Next, Petitioner claims that he has good cause because he raised this claim in a prior

petition which was denied for an incorrect filing. Eleventh Petition at Petitioner explains that

he did so because he did not have access to the prison law library which consisted of a paging
system, and he therefore did not know how to correctly file a Petition. Id. at 13. Petitioner
claims this restricted his access to the courts in violation of Bounds v. Smith, 430 U.S. 817,
821, 97. S.Ct. 1491, 1494 (1977) Petitioner filed his Tenth Petition pursuant to NRS 34.360
through NRS 34.680 which this Court denied as procedurally barred. The Nevada Court of

Appeals affirmed that dismissal because it reached the correct result for the wrong reason

pursuant to Wyatt v. State, 86 Nev. 249, 298, 468 P.2d 338, 341 (190). Order of Affirmance

at 1. Specifically, the Court explained that while this Court should not have dismissed the

Tenth Petition as a procedurally barred Petition for Writ of Habeas Corpus, dismissal was

10
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nevertheless correct because his claim was not properly raised. 1d. at 2. When the Court did
s0, it directed Petitioner to raise his claims in a correctly filed Petition for Writ of Habeas
Corpus, but expressly chose not to address whether his claims was procedurally barred. Id. at
2, fn. 1. Petitioner then filed this Eleventh Petition.

First, Petitioner’s understanding of Bounds is incorrect. Bounds holds that prisons

cannot restrict an inmate’s access to the courts by denying materials needed to write habeas
petitions or appeals, or by requiring inmates pay docket fees to file those documents. Id. at
822-23., 97. S.Ct. 1495, That is not what happened here. Petitioner makes no allegation that
the prison prevented him from filing this or any petition. Indeed, he cannot as this is
Petitioner’s eleventh petition and he has filed appeals challenging the denial of eight out of ten
of his prior petitions. It is therefore clear that the prison is not preventing him from filing
anything. As such, Bounds cannot establish good cause for Petitioner.

Moreover, Bounds was abrogated by Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174

(1996)). In Lewis, the US Supreme Court specifically held that “Bounds did not create an
abstract, freestanding right to a law library or legal assistance, an inmate cannot establish
relevant actual injury simply by establishing that his prison's law library or legal assistance
program is subpar in some theoretical sense.” Id. Instead, a petitioner must show that
deficiencies in the prison's legal assistance facilities resulted in a dismissal of a complaint for
failure to satisfy some technical requirement. Id. As such, Petitioner’s dissatisfaction with the
prison law library does not provide good cause to overcome the procedural bar.

Petitioner cannot claim that Lewis applies because his Tenth Petition was not rejected
on a technicality. Instead the Court concluded that his claims were not properly raised in the

pleading filed. Order of Affirmance at 2. While Petitioner asserts that his lack of legal

knowledge prevented him from knowing that he had to file a Petition for Writ of Habeas
Corpus, that claim is belied by the fact that it was the Tenth Petition for Writ of Habeas Corpus
he filed. As such, it is clear that Petitioner knew the proper procedure for challenging his
Judgment of Conviction was through a Petition for Writ of Habeas Corpus. He cannot now

claim ignorance of that process.

11
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Therefore, Petitioner has failed to establish good cause for delay. Petitioner is alleging
no new information he just gained access to that would make it reasonable to wait nearly four
decades to challenge his counsel’s ineffectiveness. As such, the Court should dismiss
Petitioner’s Eleventh Petition.

III. PETITIONER HAS NOT ESTABLISHED PREJUDICE.

To establish prejudice, petitioners must show “‘not merely that the errors of [the
proceedings| created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United States v.
Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

Petitioner claims he can demonstrate actual prejudice pursuant McCoy. Eleventh

Petition at 14. Petitioner explains that McCoy precluded his counsel from conceding his guilt
to one of the sexual assaults and that counsel doing so amounts to structural error. Id. at 9-11.

Petitioner’s claim is belied by the record. Counsel never conceded his guilt. Petitioner’s
provided excerpts of the closing argument establish that after counsel finished arguing that
there was not enough evidence of Petitioner’s guilt of Counts 1 or 2, he explained that if he
ended his argument then, all the jury could find him guilty of was sexual assault. Recorder’s

Transcript of Hearing, Jury Trial: Friday May 1, 1981, Monday Mayv 4, 1981, at 476. Counsel

then proceeded to argue that there was no proof beyond a reasonable doubt that he was guilty
of sexual assault. Id at 476-82. Counsel referenced Petitioner’s testimony, attacked the victim’s
credibility, and argued how Petitioner’s actions were not that of someone who committed a
crime. Id. 482-83; 486-87. Finally, counsel concluded his arguments by stating that “cvery act
done in this case is consistent with innocence,” and asked the jury to return a verdict of “Not
Guilty.” Id. 478.

At no point did counsel tell the jury Petitioner was guilty of sexual assault. Therefore,
Petitioner’s claim is belied by the record and this Court must dismiss his Eleventh Petition as
procedurally time barred with no good cause or prejudice shown.

1
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CONCLUSION

Based on the foregoing, the State respectfully requests this Court DENY Petitioner’s
Petition for Writ of Habeas Corpus.
DATED this 10th day of April, 2020.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY /s/ ALEXANDER CHEN
ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar #10539

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing response was made this 10th

day of April, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JOEL BURKETT, BAC #16111
N.N.C.C.

P.O. BOX 7000

CARSON CITY, NV 89702

BY /s/J. MOSLEY
Secretary for the District Attorney's Office
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Northern Nevada Correctional Center
____ Post Office Box 7000 e e .
Carson City, NV 89702 ' . ‘ -

Movant, In Proper Person

IN THE Elewrie JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
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(o —— Case No. M -
Plaintiff/Movant Dept. No.:_X ([
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Procedure. -
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A-19-788633-W DISTRICT COURT
. CLARK COUNTY, NEVADA
Writ of Habeas Corpus COURT MINUTES May 19, 2020
A-19-788633-W Joel Burkett, Plaintiff(s)
VWsi-lliam A Gittere, Defendant(s)
May 19, 2020 08:00 AM  Minute Order
HEARD BY: Leavitt, Michelle COURTROOM: Chambers
COURT CLERK: Pannullo, Haly
RECORDER:
REPORTER:
;- PARTIES PRESENT: - - S e = o
- | JOURNAL ENTRIES

‘The court reviewed the pleadings submitted and hereby denies petitioners twelfth Petition For

Wit of Habeas Corpus. The petition is time barred. The petition is also successive.

Mr. Chen, Esq. to prepare the Order for the court. The hearing scheduled for May 19, 2020 is
vacated.

CLERK'S NOTE: The above minute order has been distributed to:
Alexander.Chen@clarkcountyda.com hvp/5/19/20

Printed Date: 5/20/2020 Page 1 of 1 Minutes Date: May 19, 2020
Prepared by: Haly Pannullo
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #10539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

_VS_

JOEL BURKETT, aka,
Raymond Haire, #609533

Defendant.

Electronically Filed
09/13/2021 3,04 PM |

CLERK OF THE COURT

DISTRICT COURT

A-19-788633-W
XII
(Twelfth Petition)

CASE NO:
DEPT NO:

FINDINGS OF FACT, CONCLUSIONS OF

DATE OF HEARING: MAY 19, 2020
TIME OF HEARING: 8:00 AM

THIS CAUSE having come on for hearing before the Honorable MICHELLE
LEAVITT, District Judge, on the 19 day of MAY, 2020, the Petitioner not being present,
proceeding in proper person, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through ALEXANDER CHEN, Chief Deputy
District Attorney, and the Court having considered the matter, including briefs, transcripts, ,

and documents on file herein, now therefore, the Court makes the following findings of fact

and conclusions of law:
"
1
1
1

LAW AND ORDER

Statistically closed: USJR - CV - Other MAnBEREE DiSHSSHGTEUBYRO)
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FINDINGS OF FACT, CONCLUSIONS OF LAW

PROCDURAL HISTORY

On January 19, 1981, Joel Burkett (“Petitioner”) was charged with Count 1 — Robbery
and Use of a Deadly Weapon in Commission of a Crime (Felony — NRS 200.380, 193.165);
Count 2 — First-Degree Kidnapping and Use of Deadly Weapon in Commission of a Crime
(Felony — NRS 200.310, 193.165); and Counts 3 and 4 — Sexual Assault (Felony — NRS
200.364, 200.366).

On May 4, 1981, a jury found Petitioner guilty of all counts.

On June 2, 1981, Petitioner was sentenced as follows: Count 1 — 15 years for the
Robbery, plus a consecutive 15 years for the Deadly Weapon in Commission of a Crime;
Count 2 — life with the possibility of parole, plus a consecutive term of life with the
possibility of parole for the Deadly Weapon in Commission of a Crime, to be served
consecutive to Count 1; Count 3 — life with the possibility of parole, concurrent to Counts 1
and 2; and Count 4 — life with the possibility of parole, concurrent to Counts 1 and 2. The
Judgment of Conviction reflecting the same was filed on July 29, 1981.

On June 19, 1981, Petitioner appealed the Judgment of Conviction. On April 21,
1983, the Nevada Supreme Court dismissed the appeal. Remittitur issued on May 10, 1983,

On February 2, 1994, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On February 28, 1994, the District Court granted in part and
denied in part Petitioner’s First Petition.

On June 7, 1999, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”). The State filed its Response on August 4, 1999. On August
12, 1999, the District Court denied Petitioner’s Second Petition. On August 18, 1999,
Findings of Fact, Conclusions of Law, and Order reflecting the same was filed. Petitioner
appealed the denial of his Second Petition on August 31, 1999. The Nevada Supreme Court
affirmed the Court’s denial on July 10, 2001. Remittitur issued on August 7, 2001.

On November 19, 2001, Petitioner filed a third Petition for Writ of Habeas Corpus
(Post-Conviction} (“Third Petition”). On January 23, 2002, the State filed its Response. The

2 TABURKETT CORRECTED DOCX
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District Court denied Petitioner’s Third Petition on January 24, 2002. Findings of Fact,
Conclusions of Law, and Order reflecting the same was filed on February 14, 2002.
Petitioner appealed the Court’s denial of his Third Petition on March 20, 2002. On February
6, 2003, the Nevada Supreme Court reversed the judgment of the District Court and
remanded the matter. Remittitur issued on March 4, 2003.

On February 19, 2003, Petitioner filed a fourth Petition for Writ of Habeas Corpus
(Post-Conviction) (“Fourth Petition”). On April 3, 2003, the Attorney General filed its
Response. On May 1, 2003, the District Court denied Petitioner’s Third and Fourth Petitions.
Findings of Fact, Conclusions of Law, and Order reflecting the same were filed on May 14,
2003, and May 15, 2003 respectively. Petitioner appealed the denial of his Third and Fourth
Petitions on May 7, 2003. The Nevada Supreme Court affirmed the Court’s denial of
Petitioner’s Fourth Petition on March 5, 2004, Remittitur issued on March 30, 2004,

On September 1, 2004, Petitioner filed a fifth Petition for Writ of Habeas Corpus
(Post-Conviction} (“Fifth Petition”). On October 12, 2004, the State filed its Response. On
October 19, 2004, the District Court denied Petitioner’s Fifth Petition. Findings of Fact,
Conclusions of Law, and Order reflecting the same were filed on November 1, 2004,

On May 13, 2005, Petitioner filed a sixth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Sixth Petition”). On June 5, 2005, the State filed its Response. On July 5,
2005, the District Court dismissed Petitioner’s Sixth Petition. Findings of Fact, Conclusions
of Law, and Order reflecting the same were filed on July 25, 2005. Petitioner appealed the
denial of his Sixth Petition on August 9, 2005. The Nevada Supreme Court affirmed the
Court’s denial of Petitioner’s Sixth Petition on November 15, 2005. Remittitur issued on
December 13, 2005.

On July 7, 2011, Petitioner filed a seventh Petition for Writ of Habeas Corpus (Post-
Conviction) (“Seventh Petition”). On October 21, 2011, the State filed a Motion to Dismiss.
On October 25, 2011, the District Court granted the State’s Motion to Dismiss and ordered
the clerk of the court to transfer the Petition to the Seventh Judicial District.

3 TABURKETT CORRECTED DOCX
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On June 14, 2013, Petitioner filed an eighth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Eighth Petition”). On July 10, 2013, the District Court denied Petitioner’s
Eighth Petition. Petitioner appealed the Court’s denial of his Eighth Petition on July 22,
2013. On February 20, 2014, the Nevada Supreme Court affirmed the Court’s denial of
Petitioner’s Eighth Petition. Remittitur issued on February 20, 2014,

On September 7, 2016, Petitioner filed a ninth Petition for Writ of Habeas Corpus
(Post-Conviction) (“Ninth Petition”). On October 25, 2016, the District Court denied
Petitioner’s Ninth Petition. Findings of Fact, Conclusions of Law, and Order reflecting the
same were filed on October 31, 2016, Petitioner appealed the denial of his Ninth Petition on
November 9, 2016. On July 12, 2017, the Nevada Supreme Court reversed and remanded the
District Court’s denial and ordered that Petitioner’s Ninth Petition be sent to the Seventh
Judicial District. Remittitur issued on December August 14, 2017.

On November 29, 2017, the Seventh Judicial District entered an order recommending
that Petitioner’s Judgment of Conviction be amended. On March 2, 2018 an Amended
Judgment of Conviction was filed. Petitioner’s sentence was amended to reflect the
following correction: Count 3 to run concurrently to Count 2; and Count 4 to run consecutive
to Count 3. On June 14, 2018, Petitioner appealed the Amended Judgment of Conviction and
filed a Writ of Mandamus secking the Nevada Supreme Court to direct the Nevada
Department of Corrections to accurately calculate his sentence. The Nevada Court of
Appeals dismissed the appeal on January 17, 2019,

On February 1, 2019, Petitioner filed his tenth Petition for Writ of Habeas Corpus
Pursuant to NRS 34.500(2); (9) (“Tenth Petition”). On February 7, 2019 Petitioner filed a
Motion to Amend the Petition for Writ of Habeas Corpus and supplemented his argument.
On April 18, 2019, the District Court denied Petitioner’s Tenth Petition. Findings of Fact,
Conclusions of Law, and Order reflecting the same were filed on April 22, 2019. On May 20,
2019, Petitioner appealed the denial of his Tenth Petition. On January 14, 2020, the Nevada
Supreme Court Affirmed the Court’s denial. Remittitur issued February 25, 2020.

4 TABURKETT CORRECTED DOCX

144




R = = R s L

[ T S T S T S T S R O R o R S e T T S e e R R
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

On August 5, 2019, Petitioner filed his eleventh Petition for Writ of Habeas Corpus
Pursuant to NRS 34.500(2); (9) (“Eleventh Petition”). On October 10, 2019, the State filed
its response. On October 16, 2019, the District Court denied Petitioner’s Eleventh Petition.

On February 6, 2020, Petitioner filed the instant and twelfth Petition for Writ of
Habeas Corpus (Post-Conviction) (“Twelfth Petition”). On March 18, the District Court
ordered “the State to respond to the Petition for the limited purpose of determining whether
the instant petition is procedurally time barred.” On April 10, 2020 the State filed a Response
to Petitioner’s Twelfth Petition. On May 19, 2020 this Court reviewed the pleadings and
issued a Minute Order denying Petitioner Twelfth Petition.,

ANALYSIS

L THE INSTANT PETITION FOR WRIT OF HABEAS CORPUS IS
PROCEDURALLY TIME BARRED PURUSANT TO NRS 34.726

A petitioner must rais¢ all grounds for relief in a timely filed first post-conviction
Petition for Writ of Habeas Corpus. Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523
(2001). A petitioner must challenge the validity of their judgment or sentence within one
year from the entry of judgment of conviction or after the Supreme Court issues remittitur
pursuant to NRS 34.726(1). NRS 34.726(1). This on¢-year time limit is strictly applied and
begins to run from the date the judgment of conviction is filed or remittitur issues from a
timely filed direct appeal. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528
(2001); Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The Nevada Supreme Court has explained that:

[Clonstruing NRS 34.726 to provide such an extended time period would
result in an absurdity that the Legislature could not have intended. A
judgment of conviction may be amended at any time to correct a clerical
error or to correct an illegal sentence. Because the district court may
amend the judgment many years, even decades, after the entry of the
original judgment of conviction, restarting the one-year time period for all
purposes every time an amendment occurs would frustrate the purpose
and spirit of NRS 34.726. Specifically, it would undermine the doctrine of
finality of judgments by allowing petitioners to file post-conviction
habeas petitions in perpetuity.

5 TABURKETT CORRECTED DOCX
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Id.
This timeline does not change if an Amended Judgment of Conviction is filed.

Sullivan v. State, 120 Nev. 537, 541, 96 P.3d 761, 764 (2004). The Nevada Supreme Court

has explained that when claims raised in a Petition for Writ of Habeas Corpus challenge the
initial conviction, direct appeal, or could have been raised before the judgment of conviction
was amended, the clock to raise those claims begins to run when the original judgment of
conviction is filed or remittitur issues. Id. at 541, 96 P.3d at 765.

“Application of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” and “cannot be ignored [by the district court] when properly raised
by the State.” State v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231 & 233, 112
P.3d 1070, 1074-75 (2005). For example, in Gonzales v. State, the Nevada Supreme Court

rejected a habeas petition filed two days late despite evidence presented by the defendant that
he purchased postage through the prison and mailed the Notice within the one-year time
limit. 118 Nev. 590, 596, 53 P.3d 901, 904 (2002). Absent a showing of good cause, district
courts have a duty to consider whether claims raised in a petition are procedurally barred,
and have no discretion regarding whether to apply the statutory procedural bars. Riker, 121
Nev. at 233, 112 P.3d at 1075.

Here, the Petitioner’s first Judgment of Conviction was filed on July 29, 1981, and
Remittitur issued on May 10, 1983. Petitioner’s Amended Judgment of Conviction was filed
on June 14, 2018, amending Count 3 to run concurrently to Count 2, and Count 4 to run
consecutively to Count 3. Petitioner’s appeal challenging the Amended Judgment of
Conviction was dismissed on January 17, 2019.

In this Twelfth Petition, Petitioner alleges he was denied his Sixth Amendment Right
to Autonomy and Effective Counsel. Twelfth Petition at 5. As the Twelfth Petition does not

challenge any change made in the Amended Judgment of Conviction, the clock to raise this
claim began to run on May 10, 1983, when Remittitur issued on his direct appeal. The instant
petition was filed 36 years past the one-year deadline. As such, absent a showing of good
cause and prejudice, the Twelfth Petition must be denied as procedurally time barred.

1"

6 TABURKETT CORRECTED DOCX

146




R = = R s L

[ T S T S T S T S R O R o R S e T T S e e R R
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

IL. THE INSTANT PETITION FOR WRIT OF HABEAS CORPUS IS BARRED
AS SUCCESSIVE
Courts must dismiss successive post-conviction petitions if a prior petition was
decided on the merits and a petitioner fails to raise new grounds for relief, or if a petitioner
does raise new grounds for relief but failure to assert those grounds in any prior petition was

an abuse of the writ. NRS 34.810(2); See State v. District Court (Riker), 121 Nev. 225, 231,

112 P.3d 1070, 1074 (2005). In other words, if the claim or allegation was previously
available with reasonable diligence, it is an abuse of the writ to wait to assert it in a later

petition. McClesky v. Zant, 499 U.S. 467, 497-98, 111 S.Ct. 1454, 1472 (1991). “Successive

petitions may be dismissed based solely on the face of the petition.” Ford v. Warden, 111

Nev. 872, 882, 901 P.2d 123, 129 (1995). Successive petitions will only be decided on the

merits if the petitioner can show good cause and prejudice for failing to raise the new
grounds in their first petition. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944, 950 (1994).

Petitioner is claiming that he is entitled to relief pursuant to the US Supreme Court’s

decision in McCoy v. Louisiana, 138 S. Ct. 1500, 200 L.Ed 2d 821 (2018), because counsel

allegedly conceded guilt over his objection at trial. Twelfth Petition at 9-14. However,

Petitioner claimed counsel was ineffective for conceding his guilt in his Fourth, Sixth, and
Tenth Petitions, all of which were properly denied by this Court. Petitioner is abusing the
writ by continuing to raise a claim alrcady denying by this court and this Court may only
consider the merits of Petitioner’s claim if he can establish good cause and prejudice. NRS
38.810(3).
III. PETITIONER HAS NOT ESTABLISHED GOOD CAUSE

To avoid procedural default, under NRS 34.726, a petitioner has the burden of
pleading and proving specific facts that demonstrate good cause for his failure to present his
claim in earlier proceedings or comply with the statutory requirements, and that he will be
unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hogan v. Warden, 109
Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104
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Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition if it
presents claims that either were or could have been presented in an earlier proceeding, unless
the court finds both cause for failing to present the claims earlier or for raising them again
and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498,
523 (2001).

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate
the following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner
will be “unduly prejudice[d]” if the petition is dismissed as untimely. NRS 34.726. To meet
the first requirement, “a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules.” Hathaway v.
State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003). “A qualifying impediment might be
shown where the factual or legal basis for a claim was not reasonably available at the time of
default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003). However, “appellants
cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. To find good cause
there must be a “substantial reason; one that affords a legal excuse.” Hathaway v. State, 119
Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773
P.2d 1229, 1230 (1989)). Examples of good cause include interference by State officials and

the previous unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. Adv.

Op. 19, 275 P.3d 91, 95 (2012). Clearly, any delay in the filing of the petition must not be
the fault of the petitioner. NRS 34.726(1)(a).

A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S.
446,453 120 S. Ct. 1587, 1592 (2000).
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Petitioner claims he has good cause for two reasons: 1) McCoy v. Louisiana, 138 S.

Ct. 1500 (2018), announced a new applicable and retroactive constitutional rule; 2) the

prison prevented his access to the courts in violation of Bounds v. Smith, 430 U.S. 817, 821,

97. S.Ct. 1491, 1494 (1997) (abrogated by Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174

(1996). Twelfth Petition at 12-14. Neither claim amounts to good cause.

A. McCoy does not provide good cause to overcome the procedural bars.

Petitioner claims the McCoy decision, which was issued over three decades after
Petitioner’s Judgment of Conviction was affirmed, applies retroactively to his case and
establishes that his counsel committed structural error when he conceded Petitioner’s guilt to

sexual assault without his consent. Twelfth Petition at 12. However, McCoy is not a proper

basis for good cause because it does not apply to post-conviction habeas proceedings, does
not stand for the proposition Petitioner claims it does, is not retroactive, and was not a new
rule.

First, McCoy was decided on direct appeal, and the Court explicitly stated that it was
not analyzing the claim under a Strickland analysis. McCoy, 138 S.Ct. at 1511. As such, it is
improper to raise a McCoy claim in a Petition for Writ of Habeas Corpus as habeas petitions
are limited to effective assistance of counsel and voluntariness of pleas. Franklin v. State,

110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994).

Second, McCoy does not require counsel to obtain their client’s consent before

conceding their guilt, as Petitioner claims. Twelfth Petition at 12. Instead, McCoy held that

“it is unconstitutional to allow defense counsel to concede guilt over the defendant’s
intransigent and unambiguous objection” and that such an error is structural. 138 S.Ct. at
1511. {emphasis added). A review of the law leading up to McCoy further dispels
Petitioner’s claim. Fifteen years ago, the US Supreme Court held that no “blanket rule
demand[s] the defendant’s explicit consent” to the strategic concession of guilt. Florida v.
Nixon, 543 U.S. 175, 192 (2004). Instead, the Court held that when counsel informs the
defendant of the strategy and the defendant thereafter neither approves nor protests the

strategy, the strategy may be implemented. Id. at 181. Almost a decade later, the Nevada
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Supreme Court analyzed Nixon and explicitly adopted its rationale. Armenta-Carpio v. State,

129 Nev. 531, 306 P.3d 395 (2013). The Court noted that Nixon had “expressly rejected”
framing the concession of guilt as the functional equivalent of a guilty plea. Id. (citing
Nixon, 543 U.S. at 188, 125 S.Ct. at 561). As such, unless the defendant vociferously and
unambiguously objects to counsel admitting guilt, it is Nixon, and not McCoy, that governs,
The rule announced in McCoy did not create any new rights except when a defendant does
object in such a manner. While it appears that Petitioner testified in his defense, Petitioner
does not allege that he objected to counsel’s argument. Therefore, McCoy would not even
apply to Petitioner’s claim,

Third, McCoy is not retroactive and neither the US Supreme Court nor the Nevada
Supreme Court has held as much. With narrow exception, “new constitutional rules of
criminal procedure will not be applicable to those cases which have become final before the

new rules are announced.” Teague v. Lane, 489 U.S. 288, 310, 109 S. Ct. 1060, 1075 {1989).

In Colwell v. State, the Nevada Supreme Court delincated a three-step analysis to determine

retroactivity: 1) determine if a holding established a new constitutional rule; 2) if a rule is
new but not constitutional, it does not apply retroactively; and 3) if the rule is not new, then
it applies to finalized cases on collateral review and retroactivity is not at issue. 118 Nev.
807, 819-22, 59 P.3d 463, 471-73 (2002). New constitutional rules will apply in cases in
which there is a final judgment only if: 1) The rule establishes that it is unconstitutional to
proscribe certain conduct or impose certain punishment based on the class of offender or the
status of the offense; or 2) The rule establishes a procedure “without which the likelihood of
an accurate conviction is seriously diminished.” Id. at 820, 59 P.3d at 472.

While McCoy was a new constitutional rule, as Petitioner’s conviction was final at the
time McCoy was announced, unless one of the exceptions provided for in Colwell applies, it
is not retroactive. McCoy does not fit under either exception. Tt did not establish that it is
unconstitutional to proscribe certain conduct or impose certain punishments based on the
class of offender; and it does not impose a new procedural rule designed to improve the

accuracy of criminal convictions. McCoy demands that defendants assert the right clearly
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and straightforwardly before it can be applied and does not alter procedure. McCoy, 138 S.Ct
at 1507. Next, McCoy was based more on the Sixth amendment right to a jury trial, rather
than concern about the relative accuracy of judicial vs. jury findings. Therefore, as
Petitioner’s conviction was final when McCoy was decided, and McCoy does not fall under
cither of the exceptions articulated in Colwell, it is not retroactive and cannot amount to
good cause.

Fourth, McCoy is not new law in Nevada. Two decades prior to McCoy, the Nevada
Supreme Court held that if counsel undermines the “client’s testimonial disavowal of guilt
during the guilt phase of the trial,” counsel is ineffective. Jones v. State, 110 Nev. 730, 739,
877 P.2d 1052, 1057 (1994). This is precisely the rule announced in McCoy. In fact, the
McCoy Court explained that many state supreme courts had already held as the Nevada
Supreme Court held in Jones: that counsel may not admit guilt when the defendant
“vociferous|ly| and repeated|ly] protest|s].” Id. Accordingly, McCoy provides nothing that

was not already available under Nevada law. Any claim based on Petitioner’s alleged

objection to conceding guilt has been available to him under Jones since 1994. Petitioner
cannot now claim that he has good cause to raise this claim which has therefore been
available to him for 25 years.

As McCoy is inapplicable to Petitioner’s claim, it cannot be the basis for good cause
for delay in raising this claim. The Court dismisses Petitioner’s Twelfth Petition as untimely.

B. Petitioner was not denied access to the courts.

Next, Petitioner claims that he has good cause because he raised this claim in a prior

petition which was denied for an incorrect filing. Twelfth Petition at 2-9. Petitioner explains

that he did so because he did not have access to the prison law library which consisted of a
paging system, and he therefore did not know how to correctly file a Petition. Id. at 13.
Petitioner claims this restricted his access to the courts in violation of Bounds v. Smith, 430
U.S. 817, 821, 97. S.Ct. 1491, 1494 (1977) Petitioner filed his Tenth Petition pursuant to
NRS 34.360 through NRS 34.680 which this Court denied as procedurally barred. The

Nevada Court of Appeals affirmed that dismissal because it reached the correct result for the
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wrong reason pursuant to Wyatt v. State, 86 Nev. 249, 298, 468 P.2d 338, 341 (190). Order
of Affirmance at 1. Specifically, the Court explained that while this Court should not have
dismissed the Tenth Petition as a procedurally barred Petition for Writ of Habeas Corpus,
dismissal was nevertheless correct because his claim was not properly raised. Id. at 2. When
the Court did so, it directed Petitioner to raise his claims in a correctly filed Petition for Writ
of Habeas Corpus, but expressly chose not to address whether his claims was procedurally
barred. Id. at 2, fn. 1. Petitioner then filed this Twelfth Petition.

First, Petitioner’s understanding of Bounds is incorrect. Bounds holds that prisons
cannot restrict an inmate’s access to the courts by denying materials needed to write habeas
petitions or appeals, or by requiring inmates pay docket fees to file those documents. Id. at
822-23., 97. S.Ct. 1495, That is not what happened here. Petitioner makes no allegation that
the prison prevented him from filing this or any petition. Indeed, he cannot as this is
Petitioner’s twelfth petition and he has filed appeals challenging the denial of eight out of ten
of his prior petitions. It is therefore clear that the prison is not preventing him from filing
anything. As such, Bounds cannot establish good cause for Petitioner.

Morecover, Bounds was abrogated by Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174

(1996)). In Lewis, the US Supreme Court specifically held that “Bounds did not create an
abstract, freestanding right to a law library or legal assistance, an inmate cannot establish
relevant actual injury simply by establishing that his prison's law library or legal assistance
program is subpar in some theoretical sense.” Id. Instecad, a petitioner must show that
deficiencies in the prison's legal assistance facilities resulted in a dismissal of a complaint for
failure to satisfy some technical requirement. Id. As such, Petitioner’s dissatisfaction with
the prison law library does not provide good cause to overcome the procedural bar.

Petitioner cannot claim that Lewis applies because his Tenth Petition was not rejected
on a technicality. Instead the Court concluded that his claims were not properly raised in the

pleading filed. Order of Affirmance at 2. While Petitioner asserts that his lack of legal

knowledge prevented him from knowing that he had to file a Petition for Writ of Habeas
Corpus, that claim is belied by the fact that it was the Tenth Petition for Writ of Habeas
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Corpus he filed. As such, it is clear that Petitioner knew the proper procedure for challenging
his Judgment of Conviction was through a Petition for Writ of Habeas Corpus. He cannot
now claim ignorance of that process.

Therefore, Petitioner has failed to establish good cause for delay. Petitioner is alleging
no new information he just gained access to that would make it reasonable to wait nearly
four decades to challenge his counsel’s ineffectiveness. As such, the Court dismisses
Petitioner’s Twelfth Petition.

IV. PETITIONER HAS NOT ESTABLISHED PREJUDICE,

To establish prejudice, petitioners must show “‘not merely that the errors of [the
proceedings| created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) {quoting
United States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

Petitioner claims he can demonstrate actual prejudice pursuant McCoy. Twelfth

Petition at 14. Petitioner explains that McCoy precluded his counsel from conceding his guilt
to one of the sexual assaults and that counsel doing so amounts to structural error. Id. at 9-11.

Petitioner’s claim is belied by the record. Counsel never conceded his guilt.
Petitioner’s provided excerpts of the closing argument establish that after counsel finished
arguing that there was not enough evidence of Petitioner’s guilt of Counts 1 or 2, he
explained that if he ended his argument then, all the jury could find him guilty of was sexual

assault. Recorder’s Transcript of Hearing, Jury Trial: Friday Mav 1, 1981, Monday May 4,

1981, at 476. Counsel then proceeded to argue that there was no proof beyond a reasonable
doubt that he was guilty of sexual assault. Id at 476-82. Counsel referenced Petitioner’s
testimony, attacked the victim’s credibility, and argued how Petitioner’s actions were not
that of someone who committed a crime. Id. 482-83; 486-87. Finally, counsel concluded his
arguments by stating that “cvery act done in this case is consistent with innocence,” and

asked the jury to return a verdict of “Not Guilty.” Id. 478.
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At no point did counsel tell the jury Petitioner was guilty of sexual assault. Therefore,
Petitioner’s claim is belied by the record and this Court dismisses his Twelfth Petition as
procedurally time barred with no good cause or prejudice shown.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and it is, hereby denied.

DATED this  day of September, 2021.

Dated this 13th day of September, 2021

e

DISTRICT JUDGE
208 B58 FSEF F39A

STEVEN B. WOLFSON Michelle Leavitt
Clark County District Attorney District Court Judge
Nevada Bar #001565 Q/\
BY (M

AFFXANDER CHEN

Chief D%)uty District Attorney

Nevada Bar #10539
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DISTRICT COURT
CLARK COUNTY, NEVADA
Joel Burkett, Plaintiff(s) CASE NO: A-19-788633-W
VS, DEPT. NO. Department 12

William A Gittere, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 9/13/2021
Eileen Davis eileen.davis(@clarkcountyda.com
Alexander Chen Alexander.chen@clarkcountyda.com
If indicated below, a copy of the above mentioned filings were also served by mail

via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 9/14/2021

Joel Burkett ESP
P.O. Box 1989
Ely, NV, 89301

Steven Wolfson Juvenile Division - District Attorney's Office
601 N Pecos Road

Las Vegas, NV, 89101

155




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Electronically Filed
9/16/2021 2:26 PM
Steven D. Grierson

CLERK OF THE CO!

DISTRICT COURT
CLARK COUNTY, NEVADA
JOEL BURKETT,
Case No: A-19-788633-W
Petitioner,
Dept No: XII
VS.
WILLIAM A. GITTERE,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on September 13, 2021, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on September 16, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

[ hereby certify that on this 16 day of September 2021, [ served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Anorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Joel Burkett # 16111
P.O. Box 7000
Carson City, NV 89702

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

Case Number: A-19-788633-W
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #10539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

_VS_

JOEL BURKETT, aka,
Raymond Haire, #609533

Defendant.

Electronically Filed
09/13/2021 3,04 PM |

CLERK OF THE COURT

DISTRICT COURT

A-19-788633-W
XII
(Twelfth Petition)

CASE NO:
DEPT NO:

FINDINGS OF FACT, CONCLUSIONS OF

DATE OF HEARING: MAY 19, 2020
TIME OF HEARING: 8:00 AM

THIS CAUSE having come on for hearing before the Honorable MICHELLE
LEAVITT, District Judge, on the 19 day of MAY, 2020, the Petitioner not being present,
proceeding in proper person, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through ALEXANDER CHEN, Chief Deputy
District Attorney, and the Court having considered the matter, including briefs, transcripts, ,

and documents on file herein, now therefore, the Court makes the following findings of fact

and conclusions of law:
"
1
1
1

LAW AND ORDER

Statistically closed: USJR - CV - Other MAnBEREE DiSHSSHGTEUBYRO)
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FINDINGS OF FACT, CONCLUSIONS OF LAW

PROCDURAL HISTORY

On January 19, 1981, Joel Burkett (“Petitioner”) was charged with Count 1 — Robbery
and Use of a Deadly Weapon in Commission of a Crime (Felony — NRS 200.380, 193.165);
Count 2 — First-Degree Kidnapping and Use of Deadly Weapon in Commission of a Crime
(Felony — NRS 200.310, 193.165); and Counts 3 and 4 — Sexual Assault (Felony — NRS
200.364, 200.366).

On May 4, 1981, a jury found Petitioner guilty of all counts.

On June 2, 1981, Petitioner was sentenced as follows: Count 1 — 15 years for the
Robbery, plus a consecutive 15 years for the Deadly Weapon in Commission of a Crime;
Count 2 — life with the possibility of parole, plus a consecutive term of life with the
possibility of parole for the Deadly Weapon in Commission of a Crime, to be served
consecutive to Count 1; Count 3 — life with the possibility of parole, concurrent to Counts 1
and 2; and Count 4 — life with the possibility of parole, concurrent to Counts 1 and 2. The
Judgment of Conviction reflecting the same was filed on July 29, 1981.

On June 19, 1981, Petitioner appealed the Judgment of Conviction. On April 21,
1983, the Nevada Supreme Court dismissed the appeal. Remittitur issued on May 10, 1983,

On February 2, 1994, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petition”). On February 28, 1994, the District Court granted in part and
denied in part Petitioner’s First Petition.

On June 7, 1999, Petitioner filed a second Petition for Writ of Habeas Corpus (Post-
Conviction) (“Second Petition”). The State filed its Response on August 4, 1999. On August
12, 1999, the District Court denied Petitioner’s Second Petition. On August 18, 1999,
Findings of Fact, Conclusions of Law, and Order reflecting the same was filed. Petitioner
appealed the denial of his Second Petition on August 31, 1999. The Nevada Supreme Court
affirmed the Court’s denial on July 10, 2001. Remittitur issued on August 7, 2001.

On November 19, 2001, Petitioner filed a third Petition for Writ of Habeas Corpus
(Post-Conviction} (“Third Petition”). On January 23, 2002, the State filed its Response. The
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District Court denied Petitioner’s Third Petition on January 24, 2002. Findings of Fact,
Conclusions of Law, and Order reflecting the same was filed on February 14, 2002.
Petitioner appealed the Court’s denial of his Third Petition on March 20, 2002. On February
6, 2003, the Nevada Supreme Court reversed the judgment of the District Court and
remanded the matter. Remittitur issued on March 4, 2003.

On February 19, 2003, Petitioner filed a fourth Petition for Writ of Habeas Corpus
(Post-Conviction) (“Fourth Petition”). On April 3, 2003, the Attorney General filed its
Response. On May 1, 2003, the District Court denied Petitioner’s Third and Fourth Petitions.
Findings of Fact, Conclusions of Law, and Order reflecting the same were filed on May 14,
2003, and May 15, 2003 respectively. Petitioner appealed the denial of his Third and Fourth
Petitions on May 7, 2003. The Nevada Supreme Court affirmed the Court’s denial of
Petitioner’s Fourth Petition on March 5, 2004, Remittitur issued on March 30, 2004,

On September 1, 2004, Petitioner filed a fifth Petition for Writ of Habeas Corpus
(Post-Conviction} (“Fifth Petition”). On October 12, 2004, the State filed its Response. On
October 19, 2004, the District Court denied Petitioner’s Fifth Petition. Findings of Fact,
Conclusions of Law, and Order reflecting the same were filed on November 1, 2004,

On May 13, 2005, Petitioner filed a sixth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Sixth Petition”). On June 5, 2005, the State filed its Response. On July 5,
2005, the District Court dismissed Petitioner’s Sixth Petition. Findings of Fact, Conclusions
of Law, and Order reflecting the same were filed on July 25, 2005. Petitioner appealed the
denial of his Sixth Petition on August 9, 2005. The Nevada Supreme Court affirmed the
Court’s denial of Petitioner’s Sixth Petition on November 15, 2005. Remittitur issued on
December 13, 2005.

On July 7, 2011, Petitioner filed a seventh Petition for Writ of Habeas Corpus (Post-
Conviction) (“Seventh Petition”). On October 21, 2011, the State filed a Motion to Dismiss.
On October 25, 2011, the District Court granted the State’s Motion to Dismiss and ordered
the clerk of the court to transfer the Petition to the Seventh Judicial District.
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On June 14, 2013, Petitioner filed an eighth Petition for Writ of Habeas Corpus (Post-
Conviction) (“Eighth Petition”). On July 10, 2013, the District Court denied Petitioner’s
Eighth Petition. Petitioner appealed the Court’s denial of his Eighth Petition on July 22,
2013. On February 20, 2014, the Nevada Supreme Court affirmed the Court’s denial of
Petitioner’s Eighth Petition. Remittitur issued on February 20, 2014,

On September 7, 2016, Petitioner filed a ninth Petition for Writ of Habeas Corpus
(Post-Conviction) (“Ninth Petition”). On October 25, 2016, the District Court denied
Petitioner’s Ninth Petition. Findings of Fact, Conclusions of Law, and Order reflecting the
same were filed on October 31, 2016, Petitioner appealed the denial of his Ninth Petition on
November 9, 2016. On July 12, 2017, the Nevada Supreme Court reversed and remanded the
District Court’s denial and ordered that Petitioner’s Ninth Petition be sent to the Seventh
Judicial District. Remittitur issued on December August 14, 2017.

On November 29, 2017, the Seventh Judicial District entered an order recommending
that Petitioner’s Judgment of Conviction be amended. On March 2, 2018 an Amended
Judgment of Conviction was filed. Petitioner’s sentence was amended to reflect the
following correction: Count 3 to run concurrently to Count 2; and Count 4 to run consecutive
to Count 3. On June 14, 2018, Petitioner appealed the Amended Judgment of Conviction and
filed a Writ of Mandamus secking the Nevada Supreme Court to direct the Nevada
Department of Corrections to accurately calculate his sentence. The Nevada Court of
Appeals dismissed the appeal on January 17, 2019,

On February 1, 2019, Petitioner filed his tenth Petition for Writ of Habeas Corpus
Pursuant to NRS 34.500(2); (9) (“Tenth Petition”). On February 7, 2019 Petitioner filed a
Motion to Amend the Petition for Writ of Habeas Corpus and supplemented his argument.
On April 18, 2019, the District Court denied Petitioner’s Tenth Petition. Findings of Fact,
Conclusions of Law, and Order reflecting the same were filed on April 22, 2019. On May 20,
2019, Petitioner appealed the denial of his Tenth Petition. On January 14, 2020, the Nevada
Supreme Court Affirmed the Court’s denial. Remittitur issued February 25, 2020.
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On August 5, 2019, Petitioner filed his eleventh Petition for Writ of Habeas Corpus
Pursuant to NRS 34.500(2); (9) (“Eleventh Petition”). On October 10, 2019, the State filed
its response. On October 16, 2019, the District Court denied Petitioner’s Eleventh Petition.

On February 6, 2020, Petitioner filed the instant and twelfth Petition for Writ of
Habeas Corpus (Post-Conviction) (“Twelfth Petition”). On March 18, the District Court
ordered “the State to respond to the Petition for the limited purpose of determining whether
the instant petition is procedurally time barred.” On April 10, 2020 the State filed a Response
to Petitioner’s Twelfth Petition. On May 19, 2020 this Court reviewed the pleadings and
issued a Minute Order denying Petitioner Twelfth Petition.,

ANALYSIS

L THE INSTANT PETITION FOR WRIT OF HABEAS CORPUS IS
PROCEDURALLY TIME BARRED PURUSANT TO NRS 34.726

A petitioner must rais¢ all grounds for relief in a timely filed first post-conviction
Petition for Writ of Habeas Corpus. Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523
(2001). A petitioner must challenge the validity of their judgment or sentence within one
year from the entry of judgment of conviction or after the Supreme Court issues remittitur
pursuant to NRS 34.726(1). NRS 34.726(1). This on¢-year time limit is strictly applied and
begins to run from the date the judgment of conviction is filed or remittitur issues from a
timely filed direct appeal. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528
(2001); Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The Nevada Supreme Court has explained that:

[Clonstruing NRS 34.726 to provide such an extended time period would
result in an absurdity that the Legislature could not have intended. A
judgment of conviction may be amended at any time to correct a clerical
error or to correct an illegal sentence. Because the district court may
amend the judgment many years, even decades, after the entry of the
original judgment of conviction, restarting the one-year time period for all
purposes every time an amendment occurs would frustrate the purpose
and spirit of NRS 34.726. Specifically, it would undermine the doctrine of
finality of judgments by allowing petitioners to file post-conviction
habeas petitions in perpetuity.
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Id.
This timeline does not change if an Amended Judgment of Conviction is filed.

Sullivan v. State, 120 Nev. 537, 541, 96 P.3d 761, 764 (2004). The Nevada Supreme Court

has explained that when claims raised in a Petition for Writ of Habeas Corpus challenge the
initial conviction, direct appeal, or could have been raised before the judgment of conviction
was amended, the clock to raise those claims begins to run when the original judgment of
conviction is filed or remittitur issues. Id. at 541, 96 P.3d at 765.

“Application of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” and “cannot be ignored [by the district court] when properly raised
by the State.” State v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231 & 233, 112
P.3d 1070, 1074-75 (2005). For example, in Gonzales v. State, the Nevada Supreme Court

rejected a habeas petition filed two days late despite evidence presented by the defendant that
he purchased postage through the prison and mailed the Notice within the one-year time
limit. 118 Nev. 590, 596, 53 P.3d 901, 904 (2002). Absent a showing of good cause, district
courts have a duty to consider whether claims raised in a petition are procedurally barred,
and have no discretion regarding whether to apply the statutory procedural bars. Riker, 121
Nev. at 233, 112 P.3d at 1075.

Here, the Petitioner’s first Judgment of Conviction was filed on July 29, 1981, and
Remittitur issued on May 10, 1983. Petitioner’s Amended Judgment of Conviction was filed
on June 14, 2018, amending Count 3 to run concurrently to Count 2, and Count 4 to run
consecutively to Count 3. Petitioner’s appeal challenging the Amended Judgment of
Conviction was dismissed on January 17, 2019.

In this Twelfth Petition, Petitioner alleges he was denied his Sixth Amendment Right
to Autonomy and Effective Counsel. Twelfth Petition at 5. As the Twelfth Petition does not

challenge any change made in the Amended Judgment of Conviction, the clock to raise this
claim began to run on May 10, 1983, when Remittitur issued on his direct appeal. The instant
petition was filed 36 years past the one-year deadline. As such, absent a showing of good
cause and prejudice, the Twelfth Petition must be denied as procedurally time barred.

1"
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IL. THE INSTANT PETITION FOR WRIT OF HABEAS CORPUS IS BARRED
AS SUCCESSIVE
Courts must dismiss successive post-conviction petitions if a prior petition was
decided on the merits and a petitioner fails to raise new grounds for relief, or if a petitioner
does raise new grounds for relief but failure to assert those grounds in any prior petition was

an abuse of the writ. NRS 34.810(2); See State v. District Court (Riker), 121 Nev. 225, 231,

112 P.3d 1070, 1074 (2005). In other words, if the claim or allegation was previously
available with reasonable diligence, it is an abuse of the writ to wait to assert it in a later

petition. McClesky v. Zant, 499 U.S. 467, 497-98, 111 S.Ct. 1454, 1472 (1991). “Successive

petitions may be dismissed based solely on the face of the petition.” Ford v. Warden, 111

Nev. 872, 882, 901 P.2d 123, 129 (1995). Successive petitions will only be decided on the

merits if the petitioner can show good cause and prejudice for failing to raise the new
grounds in their first petition. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944, 950 (1994).

Petitioner is claiming that he is entitled to relief pursuant to the US Supreme Court’s

decision in McCoy v. Louisiana, 138 S. Ct. 1500, 200 L.Ed 2d 821 (2018), because counsel

allegedly conceded guilt over his objection at trial. Twelfth Petition at 9-14. However,

Petitioner claimed counsel was ineffective for conceding his guilt in his Fourth, Sixth, and
Tenth Petitions, all of which were properly denied by this Court. Petitioner is abusing the
writ by continuing to raise a claim alrcady denying by this court and this Court may only
consider the merits of Petitioner’s claim if he can establish good cause and prejudice. NRS
38.810(3).
III. PETITIONER HAS NOT ESTABLISHED GOOD CAUSE

To avoid procedural default, under NRS 34.726, a petitioner has the burden of
pleading and proving specific facts that demonstrate good cause for his failure to present his
claim in earlier proceedings or comply with the statutory requirements, and that he will be
unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a); see Hogan v. Warden, 109
Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104
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Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a habeas petition if it
presents claims that either were or could have been presented in an earlier proceeding, unless
the court finds both cause for failing to present the claims earlier or for raising them again
and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498,
523 (2001).

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate
the following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner
will be “unduly prejudice[d]” if the petition is dismissed as untimely. NRS 34.726. To meet
the first requirement, “a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules.” Hathaway v.
State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003). “A qualifying impediment might be
shown where the factual or legal basis for a claim was not reasonably available at the time of
default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003). However, “appellants
cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. To find good cause
there must be a “substantial reason; one that affords a legal excuse.” Hathaway v. State, 119
Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773
P.2d 1229, 1230 (1989)). Examples of good cause include interference by State officials and

the previous unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. Adv.

Op. 19, 275 P.3d 91, 95 (2012). Clearly, any delay in the filing of the petition must not be
the fault of the petitioner. NRS 34.726(1)(a).

A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S.
446,453 120 S. Ct. 1587, 1592 (2000).
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Petitioner claims he has good cause for two reasons: 1) McCoy v. Louisiana, 138 S.

Ct. 1500 (2018), announced a new applicable and retroactive constitutional rule; 2) the

prison prevented his access to the courts in violation of Bounds v. Smith, 430 U.S. 817, 821,

97. S.Ct. 1491, 1494 (1997) (abrogated by Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174

(1996). Twelfth Petition at 12-14. Neither claim amounts to good cause.

A. McCoy does not provide good cause to overcome the procedural bars.

Petitioner claims the McCoy decision, which was issued over three decades after
Petitioner’s Judgment of Conviction was affirmed, applies retroactively to his case and
establishes that his counsel committed structural error when he conceded Petitioner’s guilt to

sexual assault without his consent. Twelfth Petition at 12. However, McCoy is not a proper

basis for good cause because it does not apply to post-conviction habeas proceedings, does
not stand for the proposition Petitioner claims it does, is not retroactive, and was not a new
rule.

First, McCoy was decided on direct appeal, and the Court explicitly stated that it was
not analyzing the claim under a Strickland analysis. McCoy, 138 S.Ct. at 1511. As such, it is
improper to raise a McCoy claim in a Petition for Writ of Habeas Corpus as habeas petitions
are limited to effective assistance of counsel and voluntariness of pleas. Franklin v. State,

110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994).

Second, McCoy does not require counsel to obtain their client’s consent before

conceding their guilt, as Petitioner claims. Twelfth Petition at 12. Instead, McCoy held that

“it is unconstitutional to allow defense counsel to concede guilt over the defendant’s
intransigent and unambiguous objection” and that such an error is structural. 138 S.Ct. at
1511. {emphasis added). A review of the law leading up to McCoy further dispels
Petitioner’s claim. Fifteen years ago, the US Supreme Court held that no “blanket rule
demand[s] the defendant’s explicit consent” to the strategic concession of guilt. Florida v.
Nixon, 543 U.S. 175, 192 (2004). Instead, the Court held that when counsel informs the
defendant of the strategy and the defendant thereafter neither approves nor protests the

strategy, the strategy may be implemented. Id. at 181. Almost a decade later, the Nevada
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Supreme Court analyzed Nixon and explicitly adopted its rationale. Armenta-Carpio v. State,

129 Nev. 531, 306 P.3d 395 (2013). The Court noted that Nixon had “expressly rejected”
framing the concession of guilt as the functional equivalent of a guilty plea. Id. (citing
Nixon, 543 U.S. at 188, 125 S.Ct. at 561). As such, unless the defendant vociferously and
unambiguously objects to counsel admitting guilt, it is Nixon, and not McCoy, that governs,
The rule announced in McCoy did not create any new rights except when a defendant does
object in such a manner. While it appears that Petitioner testified in his defense, Petitioner
does not allege that he objected to counsel’s argument. Therefore, McCoy would not even
apply to Petitioner’s claim,

Third, McCoy is not retroactive and neither the US Supreme Court nor the Nevada
Supreme Court has held as much. With narrow exception, “new constitutional rules of
criminal procedure will not be applicable to those cases which have become final before the

new rules are announced.” Teague v. Lane, 489 U.S. 288, 310, 109 S. Ct. 1060, 1075 {1989).

In Colwell v. State, the Nevada Supreme Court delincated a three-step analysis to determine

retroactivity: 1) determine if a holding established a new constitutional rule; 2) if a rule is
new but not constitutional, it does not apply retroactively; and 3) if the rule is not new, then
it applies to finalized cases on collateral review and retroactivity is not at issue. 118 Nev.
807, 819-22, 59 P.3d 463, 471-73 (2002). New constitutional rules will apply in cases in
which there is a final judgment only if: 1) The rule establishes that it is unconstitutional to
proscribe certain conduct or impose certain punishment based on the class of offender or the
status of the offense; or 2) The rule establishes a procedure “without which the likelihood of
an accurate conviction is seriously diminished.” Id. at 820, 59 P.3d at 472.

While McCoy was a new constitutional rule, as Petitioner’s conviction was final at the
time McCoy was announced, unless one of the exceptions provided for in Colwell applies, it
is not retroactive. McCoy does not fit under either exception. Tt did not establish that it is
unconstitutional to proscribe certain conduct or impose certain punishments based on the
class of offender; and it does not impose a new procedural rule designed to improve the

accuracy of criminal convictions. McCoy demands that defendants assert the right clearly
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and straightforwardly before it can be applied and does not alter procedure. McCoy, 138 S.Ct
at 1507. Next, McCoy was based more on the Sixth amendment right to a jury trial, rather
than concern about the relative accuracy of judicial vs. jury findings. Therefore, as
Petitioner’s conviction was final when McCoy was decided, and McCoy does not fall under
cither of the exceptions articulated in Colwell, it is not retroactive and cannot amount to
good cause.

Fourth, McCoy is not new law in Nevada. Two decades prior to McCoy, the Nevada
Supreme Court held that if counsel undermines the “client’s testimonial disavowal of guilt
during the guilt phase of the trial,” counsel is ineffective. Jones v. State, 110 Nev. 730, 739,
877 P.2d 1052, 1057 (1994). This is precisely the rule announced in McCoy. In fact, the
McCoy Court explained that many state supreme courts had already held as the Nevada
Supreme Court held in Jones: that counsel may not admit guilt when the defendant
“vociferous|ly| and repeated|ly] protest|s].” Id. Accordingly, McCoy provides nothing that

was not already available under Nevada law. Any claim based on Petitioner’s alleged

objection to conceding guilt has been available to him under Jones since 1994. Petitioner
cannot now claim that he has good cause to raise this claim which has therefore been
available to him for 25 years.

As McCoy is inapplicable to Petitioner’s claim, it cannot be the basis for good cause
for delay in raising this claim. The Court dismisses Petitioner’s Twelfth Petition as untimely.

B. Petitioner was not denied access to the courts.

Next, Petitioner claims that he has good cause because he raised this claim in a prior

petition which was denied for an incorrect filing. Twelfth Petition at 2-9. Petitioner explains

that he did so because he did not have access to the prison law library which consisted of a
paging system, and he therefore did not know how to correctly file a Petition. Id. at 13.
Petitioner claims this restricted his access to the courts in violation of Bounds v. Smith, 430
U.S. 817, 821, 97. S.Ct. 1491, 1494 (1977) Petitioner filed his Tenth Petition pursuant to
NRS 34.360 through NRS 34.680 which this Court denied as procedurally barred. The

Nevada Court of Appeals affirmed that dismissal because it reached the correct result for the
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wrong reason pursuant to Wyatt v. State, 86 Nev. 249, 298, 468 P.2d 338, 341 (190). Order
of Affirmance at 1. Specifically, the Court explained that while this Court should not have
dismissed the Tenth Petition as a procedurally barred Petition for Writ of Habeas Corpus,
dismissal was nevertheless correct because his claim was not properly raised. Id. at 2. When
the Court did so, it directed Petitioner to raise his claims in a correctly filed Petition for Writ
of Habeas Corpus, but expressly chose not to address whether his claims was procedurally
barred. Id. at 2, fn. 1. Petitioner then filed this Twelfth Petition.

First, Petitioner’s understanding of Bounds is incorrect. Bounds holds that prisons
cannot restrict an inmate’s access to the courts by denying materials needed to write habeas
petitions or appeals, or by requiring inmates pay docket fees to file those documents. Id. at
822-23., 97. S.Ct. 1495, That is not what happened here. Petitioner makes no allegation that
the prison prevented him from filing this or any petition. Indeed, he cannot as this is
Petitioner’s twelfth petition and he has filed appeals challenging the denial of eight out of ten
of his prior petitions. It is therefore clear that the prison is not preventing him from filing
anything. As such, Bounds cannot establish good cause for Petitioner.

Morecover, Bounds was abrogated by Lewis v. Casey, 518 U.S. 343, 116 S.Ct. 2174

(1996)). In Lewis, the US Supreme Court specifically held that “Bounds did not create an
abstract, freestanding right to a law library or legal assistance, an inmate cannot establish
relevant actual injury simply by establishing that his prison's law library or legal assistance
program is subpar in some theoretical sense.” Id. Instecad, a petitioner must show that
deficiencies in the prison's legal assistance facilities resulted in a dismissal of a complaint for
failure to satisfy some technical requirement. Id. As such, Petitioner’s dissatisfaction with
the prison law library does not provide good cause to overcome the procedural bar.

Petitioner cannot claim that Lewis applies because his Tenth Petition was not rejected
on a technicality. Instead the Court concluded that his claims were not properly raised in the

pleading filed. Order of Affirmance at 2. While Petitioner asserts that his lack of legal

knowledge prevented him from knowing that he had to file a Petition for Writ of Habeas
Corpus, that claim is belied by the fact that it was the Tenth Petition for Writ of Habeas
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Corpus he filed. As such, it is clear that Petitioner knew the proper procedure for challenging
his Judgment of Conviction was through a Petition for Writ of Habeas Corpus. He cannot
now claim ignorance of that process.

Therefore, Petitioner has failed to establish good cause for delay. Petitioner is alleging
no new information he just gained access to that would make it reasonable to wait nearly
four decades to challenge his counsel’s ineffectiveness. As such, the Court dismisses
Petitioner’s Twelfth Petition.

IV. PETITIONER HAS NOT ESTABLISHED PREJUDICE,

To establish prejudice, petitioners must show “‘not merely that the errors of [the
proceedings| created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) {quoting
United States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

Petitioner claims he can demonstrate actual prejudice pursuant McCoy. Twelfth

Petition at 14. Petitioner explains that McCoy precluded his counsel from conceding his guilt
to one of the sexual assaults and that counsel doing so amounts to structural error. Id. at 9-11.

Petitioner’s claim is belied by the record. Counsel never conceded his guilt.
Petitioner’s provided excerpts of the closing argument establish that after counsel finished
arguing that there was not enough evidence of Petitioner’s guilt of Counts 1 or 2, he
explained that if he ended his argument then, all the jury could find him guilty of was sexual

assault. Recorder’s Transcript of Hearing, Jury Trial: Friday Mav 1, 1981, Monday May 4,

1981, at 476. Counsel then proceeded to argue that there was no proof beyond a reasonable
doubt that he was guilty of sexual assault. Id at 476-82. Counsel referenced Petitioner’s
testimony, attacked the victim’s credibility, and argued how Petitioner’s actions were not
that of someone who committed a crime. Id. 482-83; 486-87. Finally, counsel concluded his
arguments by stating that “cvery act done in this case is consistent with innocence,” and

asked the jury to return a verdict of “Not Guilty.” Id. 478.
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At no point did counsel tell the jury Petitioner was guilty of sexual assault. Therefore,
Petitioner’s claim is belied by the record and this Court dismisses his Twelfth Petition as
procedurally time barred with no good cause or prejudice shown.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and it is, hereby denied.

DATED this  day of September, 2021.

Dated this 13th day of September, 2021

e

DISTRICT JUDGE
208 B58 FSEF F39A

STEVEN B. WOLFSON Michelle Leavitt
Clark County District Attorney District Court Judge
Nevada Bar #001565 Q/\
BY (M

AFFXANDER CHEN

Chief D%)uty District Attorney

Nevada Bar #10539

14 TABURKETT CORRECTED.DOCX

170




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA
Joel Burkett, Plaintiff(s) CASE NO: A-19-788633-W
VS, DEPT. NO. Department 12

William A Gittere, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 9/13/2021
Eileen Davis eileen.davis(@clarkcountyda.com
Alexander Chen Alexander.chen@clarkcountyda.com
If indicated below, a copy of the above mentioned filings were also served by mail

via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 9/14/2021

Joel Burkett ESP
P.O. Box 1989
Ely, NV, 89301

Steven Wolfson Juvenile Division - District Attorney's Office
601 N Pecos Road

Las Vegas, NV, 89101
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
JOEL BURKETT,

WILLIAM A. GITTERE,

Plaintiff(s), Dept No: XTI

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Joel Burkett
2. Judge: Michelle Leavitt
3. Appellant(s): Joel Burkett
Counsel:

Joel Burkett #16111

P.O. Box 7000
Carson City, NV 89702-7000

4. Respondent (s): William A. Gittere
Counsel:
Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-19-788633-W -1-

Case Number: A-19-788633-W
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,
Date Application(s) filed: February 6, 2020

9. Date Commenced in District Court: February 1, 2019
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: Yes
Supreme Court Docket Number(s): 78868
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 3 day of November 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Joel Burkett

A-19-788633-W -2-
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A-19-788633-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 19, 2020
A-19-788633-W Joel Burkett, Plaintiff(s)
Vs.

William A Gittere, Defendant(s)

May 19, 2020 8:00 AM Minute Order

HEARD BY: Leavitt, Michelle COURTROOM: Chambers
COURT CLERK: Haly Pannullo

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The court reviewed the pleadings submitted and hereby denies petitioners twelfth Petition For Writ
of Habeas Corpus. The petition is time barred. The petition is also successive.

Mr. Chen, Esq. to prepare the Order for the court. The hearing scheduled for May 19, 2020 is vacated.

CLERK'S NOTE: The above minute order has been distributed to:
Alexander.Chen@clarkcountyda.com hvp/5/19/20

PRINT DATE:  01/19/2022 Page1of1 Minutes Date:  May 19, 2020
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated January 3, 2022, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing

is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 177.

JOEL BURKETT,
Plaintiff(s), Case No: A-19-788633-W

vs. Dept. No: XII

WILLIAM A. GITTERE,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 20 day of January 2022.

Steven D. Grierson, Clerk of the Court

—7

Amanda Hampton, Deputy Clerk






