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DISTRICT JUDGE

DEPARTMENT SIXTEEN
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Electronically Filed
8/31/2020 4:14 PM
Steven D. Grierson

CLERK OF THE COU
ARJT &L«Jg »gﬁ“‘-

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND CO LLC, a Nevada limited liability

company, FORE STARS, LTD., a Nevada Case No. A-17-758528-]
limited liability company and SEVENTY ACRES, Dept No. XVI
LLC, a Nevada limited liability company, DOE
INDIVIDUALS I-X, DOE CORPORATIONS I-X,
and DOE LIMITED LIABILITY COMPANIES
I-X,
Plaintiffs,
v HEARING DATE(S)
ENTERED IN
ODYSSEY

CITY OF LAS VEGAS, a political subdivision of
the State of Nevada; ROE GOVERNMENT
ENTITIES I-X; ROE CORPORATIONS I-X; ROE
INDIVIDUALS I-X; ROE LIMITED-LIABILITY
COMPANIES I-X; ROE
QUASIGOVERNMENTAL ENTITIES I-X,

N N N N N N N N N N N N N N N N N N N

Defendants.

AMENDED ORDER SETTING CIVIL JURY TRIAL, PRE-TRIAL/CALENDAR CALL

IT IS HEREBY ORDERED THAT:

A. The above entitled case is set to be tried to a jury on a five week stack, to begin,
May 3, 2021 at 9:30 a.m.

B. A Pre-Trial/Calendar Call with the designated attorney and/or parties in proper
person will be held on April 22, 2021 at 10:30 a.m.

C. Parties are to appear on February 17, 2021 at 9:00a.m., for a Status Check re Trial

Readiness.

Case Number: A-17-758528-J
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D. The Pre-Trial Memorandum must be filed no later than April 30, 2021, with a
courtesy copy delivered to Department XVI. All parties, (Attorneys and parties in proper person)

MUST comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69. Counsel should

include the Memorandum an identification of orders on all motions in limine or motions for partial
summary judgment previously made, a summary of any anticipated legal issues remaining, a brief
summary of the opinions to be offered by any witness to be called to offer opinion testimony as well
as any objections to the opinion testimony.

E. All motions in limine to exclude or admit evidence must be in writing and filed no
later than March 15, 2021. Orders shortening time will not be signed except in extreme
emergencies.

F. Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P.
16.1(a)(3) must be made at least 30 days before trial.

G. Discovery disputes that do not affect the Trial setting will be handled by the
Discovery Commissioner. A request for an extension of the discovery deadline, if needed, must be
submitted to this department in compliance with EDCR 2.35. Stipulations to continue trial will be
allowed ONLY for cases that are less than three years old. All cases three years or older must file a
motion and have it set for hearing before the Court.

H. All discovery deadlines, deadlines for filing dispositive motions and motions to
amend the pleadings or add parties are controlled by the previously issued Scheduling Order and/or
any amendments or subsequent orders.

L All original depositions anticipated to be used in any manner during the trial must be
delivered to the clerk prior to the firm trial date given at Calendar Call. If deposition testimony is
anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the portions

of the testimony to be offered must be filed and served by facsimile or hand, two (2) judicial days
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prior to the firm trial date given at Calendar Call.. Any objections or counterdesignations (by
page/line citation) of testimony must be filed and served by facsimile or hand, one (1) judicial day
prior to the firm trial date. Counsel shall advise the clerk prior to publication.

J. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All
exhibits must comply with EDCR 2.27. Two (2) sets must be three-hole punched placed in three
ring binders along with the exhibit list. The sets must be delivered to the clerk two days prior to the
firm trial date given at Calendar Call. Any demonstrative exhibits including exemplars anticipated
to be used must be disclosed prior to the calendar call. Pursuant to EDCR 2.68, counsel shall be
prepared to stipulate or make specific objections to individual proposed exhibits. Unless otherwise
agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into
evidence.

K. In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to be
included in the Jury Notebook. Pursuant to EDCR 2.68, counsel shall be prepared to stipulate or
make specific objections to items to be included in the Jury Notebook.

L. In accordance with EDCR 2.67, counsel shall meet and discuss preinstructions to the
jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side shall
provide the Court, two (2) judicial days prior to the firm trial date given at Calendar Call, an agreed
set of jury instructions and proposed form of verdict along with any additional proposed jury
instructions with an electronic copy in Word format.

Failure of the designated trial attorney or any party appearing in proper person to
appear for any court appearances or to comply with this Order shall result in any of the
following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation
of trial date; and/or any other appropriate remedy or sanction.

Counsel is asked to notify the Court Reporter at least two (2) weeks in advance if they are
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going to require daily copies of the transcripts of this trial or real time court reporting. Failure to
do so may result in a delay in the production of the transcripts or the availability of real time court
reporting.

Counsel is required to advise the Court immediately when the case settles or is otherwise
resolved prior to trial. A stipulation which terminates a case by dismissal shall also indicate
whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial. A
copy should be given to Chambers.

DATED: August 31, 2020

- - -

Timothy C. jW illiams, District Court Judge

CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed I caused the foregoing document to be
electronically served pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served
through the Eighth Judicial District Court's electronic filing system, with the date and time of
the electronic service substituted for the date and place of deposit in the mail and/or fax for

Case No. A758528.

/s/ Lynn Berkheimer

Lynn Berkheimer, Judicial Executive Assistant
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com

Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877
Facsimile: (702) 731-1964

Attorneys for Plaintiff Landowner

Electronically Filed
9/9/2020 3:00 PM
Steven D. Grierson

CLERE OF THE COUE !:I

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited
liability company, DOE INDIVIDUALS I
through X, ROE CORPORATIONS I through X,
and ROE LIMITED LIABILITY COMPANIES
I through X,

Plaintiff,

Vs.

CITY OF LAS VEGAS, political subdivision of
the State of Nevada, ROE government entities |
through X, ROE CORPORATIONS I through X,
ROE INDIVIDUALS I through X, ROE
LIMITED LIABILITY COMPANIES I through
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J
Dept. No.: XVI

REPLY IN SUPPORT OF PLANTIFF
LANDOWNERS’ MOTION TO
DETERMINE “PROPERTY INTEREST”

Hearing date: September 17, 2020

Hearing time: 9:00 am

Hearing Requested

INTRODUCTION

The Landowners motion before this Court requested this Court to confirm two very narrow

issues under eminent domain law: 1) that the 35 Acre Property is hard zoned R-PD7 as of the

relevant September 14, 2017, date of valuation; and, 2) that this zoning confers the right to use the

35 Acre Property for “single-family and multifamily residential.” In response, the City filed a 27-

1

Case Number: A-17-758528-J
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page opposition, citing irrelevant petition for judicial review standards to obfuscate the issues and
distract this Court from the relevant and simple inquiry before it. However, in its response,
importantly, the City does not dispute that the property is hard zoned R-PD7. See Opp. at 10:17-
18 (conceding R-PD7 zoning “is not disputed.”). Therefore, the only remaining inquiry before
this Court is for the Court to further confirm that the permitted use by right under the R-PD7 zoning
is “single-family and multi-family residential.”

Confirmation of this second issue must be made by this Court! and it is absolutely critical

2 and before

that it be made at this time. Just compensation is based on “what the owner has lost
what was lost can be determined, the underlying “property interest” must be determined. Then,
and only then, can the appraisers value the 35 Acre Property. Furthermore, neither the facts or law
in the Landowners motion are in dispute — 1) the City concedes the R-PD7 hard zoning; and, 2)
the City Code expressly states those uses that are permitted by right under this R-PD7 zoning.
Asking the Court to acknowledge and confirm the property interest is necessary at this time to
assure the proper appraisal analysis and that there are no further delays in this proceeding.
Because the City cannot refute that the 35 Acre Property is hard zoned R-PD 7 and because
R-PD 7 under the City’s own code means the Landowner is permitted to build single family and

multi-family residential by right, the City provides irrelevant arguments that are contrary to the

very facts and law it concedes.

! McCarran Int’l. Airport v. Sisolak, 122 Nev. at 661 (2006) (whether a taking has occurred
is a question of law and the court must first determine whether the plaintiff possess a valid interest
in the property affected by the governmental action); see also County of Clark v. Alper, 100 Nev.
382 (1984) (inverse condemnation proceeding are the constitutional equivalent to eminent domain
actions and are governed by the same rules and principles applied to formal condemnation
proceedings); ASAP Storage v. City of Sparks, 123 Nev. 639 (2008) (holding the term “private
property” in Nevada’s Just Compensation Clause requires that an individual have a “property
interest” to assert a takings claim and then identifying the property interest).

2

See Del Monte Dunes, 526 U.S. at 711 (In determining just compensation, "the question is
what has the owner lost, not what has the taker gained.") (citation omitted).

2
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This Court should grant the Landowners’ Motion for Determination of Property Interest
because: 1) the City’s 27-page Opposition is based almost entirely on Petition for Judicial Review
standards, a position this Court has repeatedly rejected; 2) under eminent domain law, a residential
use is permitted by right on property hard zoned R-PD7; 3) zoning takes precedence over the City’s
General Plan; and 4) the Peccole Ranch Concept Plan (PRMP) has no effect on the 35 Acre
Property.

ARGUMENT
1.
NEARLY ALL OF THE CITY’S 27-PAGE OPPOSITON MUST BE DISREGARDED,
BECAUSE IT IS BASED ON PETITION FOR JUDICIAL REVIEW LAW AND

STANDARDS

A. The Findings of Fact and Conclusions of Law from the Petition for Judicial Review
Must Not Be Considered When Deciding the “Property Interest” Issue

The City’s first argument in its 27-page Opposition is that this Court’s Findings of Fact
and Conclusions of Law entered in the Petition for Judicial Review (hereinafter “the PJR FFCL”)
require a finding that the Landowners have no “property interest” in the 35 Acre Property and that
the Landowners’ “failure to cite that [PJR FFCL] in this motion, speaks volumes.” Opp. at 3:10-
11; 9-10. However, this Court has repeatedly rejected the City’s position that the PJR FFCL
governs this inverse condemnation case, first, severing the inverse condemnation claims from the
PJR claims and, second, holding in three orders that the “facts and law” and the “the evidence and
burden of proof” are distinct matters and, for this purpose, the PJR law does not apply in this
inverse condemnation case. In fact, this Court has explicitly held that it is “improper” to apply the
PJR FFCL and PJR legal standards in this inverse condemnation case:

January 5, 2019, Order - “[T]his Court had no intention of making any findings of fact,

conclusions of law or orders regarding the Landowners’ severed inverse condemnation

claims as part of the Findings of Fact and Conclusions of Law entered on November 21,

2018 (“FFCL”) [PJR FFCL]. Exhibit 17 to this Reply, Appendix of Exhibits to Reply
(“App.”) at 0002 (January 5, 2019, Order Nunc Pro Tunc, 2:14-17).

3
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May 15, 2019, Order - “[B]oth the facts and the law are different between the petition for
judicial review and the inverse condemnation claims. The City itself made this argument
when it moved to have the Landowners’ inverse condemnation claims dismissed from the
petition for judicial review earlier in this litigation. Calling them ‘two disparate sets of
claims’ the City argued that ...” Exhibit 18 to Reply, App. at 0024 (May 15, 2019, Order,
21:15-20).

May 15, 2019, Order - “The evidence and burden of proof are significantly different in a
petition for judicial review than in civil litigation. And, as further recognized by the City,
there will be additional facts in the inverse condemnation case that must be considered
which were not permitted to be considered in the petition for judicial review. . . . As an
example, if the Court determined in a petition for judicial review that there was substantial
evidence in the record to support the findings of a workers’ compensation hearing officer’s
decision, that would certainly not be grounds to dismiss a civil tort action brought by the
alleged injured individual, as there are different facts, different legal standards and different
burdens of proof.” Id., App. at 0025 /22:1-11.

May 15, 2019, Order - “[TThe City cites the standard for petitions for judicial review, not
inverse condemnation claims. A petition for judicial review is one of legislative grace and
limits a court’s review to the record before the administrative body, unlike an inverse
condemnation, which is of constitutional magnitude and requires all government actions
against the property at issue to be considered.” Id., App. at 0011-0012 / 8:25 — 9:2.

May 7, 2019, Order - “[TThe Court concludes that its conclusions of law regarding the
petition for judicial review de not control its consideration of the Developer’s
[Landowner’s] inverse condemnation claims.” Exhibit 19 to Reply, App. at 0038 (May
7,2019, Order, 11:20-22)

May 15, 2019, Order - “For these reasons, it would be improper to apply the Court’s ruling
from the Landowners’ petition for judicial review to the Landowners’ inverse
condemnation claims.” Exhibit 18 to Reply, App. at 0026 /23:7-8.

And, on the specific pending property interest topic, this Court held that under eminent
domain law “every landowner in the state of the Nevada has the vested right to possess, use, and
enjoy their property,” that this eminent domain law applies to determine the property interest in
this case, and that the petition for judicial review law (cited in the City’s 27-page Opposition) is
entirely irrelevant when deciding this issue:

May 15, 2019, Order - “Furthermore, the law is also very different in an inverse

condemnation case than in a petition for judicial review. Under inverse condemnation

law, if the City exercises discretion to render a property valueless or useless, there is a

taking. Tien Fu Hsu v. County of Clark, 173 P.3d 724 (Nev. 2007), McCarran Int’l Airport
v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (Nev. 2006), City of Monterey v. Del Monte

4
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Dunes, 526 U.S. 687, 119 S.Ct. 1624 (1999), Lucas v. South Carolina Coastal Council, 505
U.S. 1003 (1992). In an inverse condemnation case, every landowner in the state of
Nevada has the vested right to possess, use, and enjoy their property and if this right is
taken, just compensation must be paid. Sisolak. And, the Court must consider the
“aggregate” of all government action and the evidence considered is not limited to the
record before the City Council. Merkur v. City of Detroit, 680 N.W.2d 485 (Mich.Ct.App.
2004), State v. Eighth Jud. Dist. Ct., 131 Nev. Adv. Op. 41, 351 P.3d 736 (2015), Arkansas
Game & Fish Comm’s v. United States, 568 U.S. 23, 133 S.Ct. 511 (2012). On the other
hand, in petitions for judicial review, the City has discretion to deny a land use
application as long as valid zoning laws are applied, there is no vested right to have a
land use application granted, and the record is limited to the record before the City
Council. Stratosphere Gaming Corp., v. City of Las Vegas, 120 Nev. 523, 96 P.3d 756
(2004). Exhibit 18 to Reply, App. at 0025 / 22:13-27

May 15, 2019, Order - “Any determination of whether the Landowners have a ‘property

interest’ or the vested right to use the 35 Acre Property must be based on eminent domain

law, rather than the land use law.” Exhibit 18 to Reply, App. at 0010 / 7:26-27.
Accordingly, the City’s arguments based solely on the PJR FFCL or PJR law must be rejected.
B. Given the Courts Clear Prior Rulings on This Issue, the Landowners Will Not

Address the Sections the City Devotes to the PJR FFCL and PJR Law as These

Sections are Entirely Irrelevant to the “Property Interest” Inquiry before This Court

The law of this case’ is that the “property interest . . . must be based on eminent domain
law, rather than the land use law [PJR standard],” therefore, the Landowners need not address the
following sections of the City’s Opposition:*

City Sections

II. Arguing that zoning does not create a vested right, Opp. at 10-11 (relying solely on
the inapplicable PJR FFCL).

A. Arguing that Nevada law consistently holds that zoning does not create a vested
right, Opp. at 11 (relying solely on distortions of inapplicable PJR case law).

3 See Hsu v. Clark County, 123 Nev. 625 (2007) (courts generally refuse to reopen what has

already been decided).
4

These sections from the City’s Opposition encompass 18 out of the City’s 27 pages of
argument and are based solely on the following PJR cases: Am. W. Deve., Inc. v. City of
Henderson, 111 Nev. 804 (1995); Stratosphere Gaming Corp. v. City of Las Vegas, 120 Nev. 523
(2004); City of Reno v. Nev. First Thrift, 100 Nev. 483 (1984); Bd. of Cnty. Comm’rs v. CMC of
Nev., Inc., 99 Nev. 739 (1983); Tigh v. von Goerken, 108 Nev. 440 (1992); Nev. Contractors v.
Washoe Cnty., 106 Nev. 310 (1990).
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B. Arguing that the City’s regulations provide the City with discretion to deny
development, Opp. at 11-14 (relying solely on distortions of inapplicable PJR case law).

E. Arguing that zoning is irrelevant to defining the Developer’s property right or

interest or whether the City is liable for a taking, Opp. at 16-19 (relying solely on

distortions of inapplicable PJR case law and addressing the taking issue that is not even
before the Court).

Before moving on, however, it is worth noting the inescapable fallacies in the City’s flawed
legal arguments. First, the City asserts that the City has “discretion” to deny any and all
development applications under PJR law and, therefore, no landowner in the City of Las Vegas
has any property interest as long as any development application is subject to consideration by the
City Council. This is a wildly unconstitutional position in an eminent domain case as it would
allow the City to take property that has not yet received a development application approval
without paying for the taken land as, according to the City, the land has no property interest yet.
Not only does this defy common sense, it is simply not the law.

Second, the City references the eminent domain cases cited by the Landowners and
concludes, “[w]hile these cases show that courts might consider zoning when determining value
of a property, they do not support the contention that zoning is relevant to determine a property
interest, or that zoning establishes a right to ‘use property.”” Opp. at 17, 18-19. This makes no
legal or common sense whatsoever. The value of property is inextricably intertwined with the
legally permissible use of the property - if there is a right to use property, it has value. Stated
another way, if zoning allows the use of a property, it has a value attributed to that use. As a result,
by conceding that zoning is relevant to determining the value of property in an eminent domain

action, the City admits that zoning establishes the use of the property or the “property interest.”

See f.n. 6, below.
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2.

THE ISSUE BEFORE THIS COURT IS WHETHER, UNDER EMINENT DOMAIN
LAW, RESIDENTIAL USE IS PERMITED BY RIGHT ON PROPERTY HARD ZONED
R-PD7

A. Nevada Eminent Domain Law Clearly States that Hard Zoning is Used to Determine
the Underlying “Property Interest” in Eminent Domain Actions

The City asserts that zoning “is irrelevant to determine the “‘underlying property interest’”
in an inverse condemnation action, but fails to cite to any eminent domain law, or even sound
argument, that supports this assertion. Opp. at 16:21-22, 19:17. Emphasis added. If zoning is
“irrelevant” to determine a property interest in inverse condemnation cases, then what is relevant?
According to the City’s legal argument (which has already been rejected by this Court in the three
orders cited above), no property interest exists with respect to zoned property if its General Plan
designation is inconsistent with the zoning, meaning all properties in the City of Las Vegas that
have inconsistent land use designations are worthless and can be taken without payment of just
compensation. Not only is this contrary to the City Code and the law in Nevada, it is contrary to
the clear and unwavering position the City has publicly declared at nearly every hearing held
before the City.’

Eminent domain law unanimously holds that the underlying property interest in an eminent

domain case is determined based on the hard zoning, unless it can be shown that a higher zoning

could be achieved.® This is hornbook eminent domain law and has never been challenged in the

5 See argument below in section 2. B. and section 3, setting forth this City position.

6 City of Las Vegas v. C. Bustos, 119 Nev. 360 (2003) (district court properly considered
current zoning and potential for higher zoning); Clark County v. Alper, 100 Nev. 382 (1984) (as a
restriction on land use, the existing zoning ordinance is proper matter to consider in an eminent
domain action), citing U.S. v. Edent Memorial Park Ass’n, 350 F.2d 933 (9™ Cir. 1965) (taken
land must be valued based on existing zoning ordinance). See also Vacation Village, Inc. v. Clark
County, 497 F.3d 902 (2007) (citing Bustos, supra, for the proposition that district court should
consider zoning ordinance existing at time of taking); Township of Manalapan v. Gentile, 2020
WL 2844223 (N.J. 2020) (highest and best use in eminent domain case is “ordinarily evaluated in
accordance with current zoning.” 1d., at 8.); Berry & Co., Inc. v. County of Hennepin, 2017 WL

7
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State of Nevada. Accordingly, the R-PD7 hard zoning on the 35 Acre Property must be used to
determine the property interest in this eminent domain case for the 35 Acre Property as of the
September 14, 2017, date of valuation.

B. The Nevada Supreme Court Established in the 17 Acre Case that the R-PD7 Zoning
Governs Development

The City’s assertion that the Nevada Supreme Court’s 17 Acre Case opinion “did not find
that R-PD7 governs the property” is without any basis. Opp. at 15:27. The exact same arguments
the City is presenting to this Court were presented to the Nevada Supreme Court in the 17 Acre
Property appeal, namely, that there is a PR-OS over the property on the Peccole Concept Plan
[PRMP] and the City’s General Plan, that these “plans” govern development, not hard zoning, and
that the PR-OS precludes residential uses, as follows:

e “Thus, in approving the Peccole Ranch Master Plan [PRMP], the City expressly designated
the Subject Property [17 Acre Property] as open space/golf course/drainage with zero net
density [PR-OS].” Exhibit 41 to Reply, App. at 0169 (Respondent’s Answering Brief on
appeal in 17 Acre Property Case, p. 9).

e “The City confirmed the Peccole Ranch Master Plan in subsequent amendments and re-
adoption of its own General or Master Plan, both in 1992 and again in 1999. [citation
omitted] On the maps of the City’s Master Plan, the land for the golf course/open

space/drainage is expressly designated as Parks/Recreation/Open Space (PR-OS).” 1d.

e “Both the City’s Master Plan [General Plan] and the City’s Code preclude residential units
on land designed as PR-OS.” 1d., at 0170/ 10.

The Nevada Supreme Court flatly rejected the argument that the Peccole Concept Plan and

the Las Vegas General Plan govern development, instead, finding that the R-PD7 hard zoning

1148781 (2017) (In an eminent domain case, “[g]enerally, legally permissible uses would conform
to the land’s current zoning classification.” Id., at 6). See also S. Bernstein, Zoning as a Factor
in Determination of Damages in Eminent Domain, 9 A.L.R.3d 291 (2005), citing City of Las
Vegas v. C. Bustos, supra. ((“it is generally held that, as a restriction on land use, an existing
zoning ordinance is a proper matter for consideration in a suit for the condemnation of property,
for the purpose of determining the actual market value thereof in measuring damages.”); 4
Rathkopf’s The Law of Zoning and Planning § 75:6, Evidence of Probability of Zoning Change
(4™ Ed.) (Where property taken by eminent domain is subject to zoning, the permitted use as it
affects value is that use ordinarily authorized by the zoning regulations at the time of the taking.).

8
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governs development, holding “the parcel carries a zoning designation of residential planned
development district [R-PD7]” and that, with this R-PD7 zoning, all that was needed to actually
build on the property was a “site development plan.” Mot. Exhibit 4, at 4. The Court expressly
rejected any application of the PRMP, stating a major modification of the PRMP was not required
to build residential units. Id.

Accordingly, there is a Nevada Supreme Court opinion directly on point, holding: 1) zoning
governs development in the City of Las Vegas; 2) R-PD7 zoned property may be used for
residential purposes; and, 3) the PRMP and City General Plan do not govern development.

C. For At Least the Past 45 Years the City Has Applied Zoning to Determine Land Uses
/ Property Interest, Not the City’s General Plan

Contrary to its current argument, the City has repeatedly maintained, consistent with the
Nevada Supreme Court 17 Acre Property opinion, that: 1) zoning governs the use of property in
the City of Las Vegas (property interest); and, 2) the City’s General Plan has no legal effect on the
presently existing legally permissible use of property and its development in accordance with that
use.

In pleadings submitted under Rule 11 to Judge Crockett the City argued that 1) “[i]n the
hierarchy, the land use designation is subordinate to the zoning designation;” and, 2) that
“zoning designations specifically define allowable uses and contain the design and development
guidelines for those intended uses” and then submitted a “land use hierarchy” chart from the City’s
own 2020 Master Plan that shows zoning at the top of the hierarchy to prove that existing “zoning
defines allowable uses” presently permitted on a property in the City of Las Vegas, not the General
Plan, which applies to future allowable uses in the case of a change in zoning only. See Exhibit
20 to Reply, App. at 0042 (Portion of City Brief to Judge Crockett) and Exhibit 21 to Reply, App.
at 0044 (City Land Use Hierarchy Chart). And, in pleadings submitted in an inverse condemnation

case under Rule 11 to Judge Sturman the City maintained that “a City’s Master Plan [General Plan]

9
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is a planning document” and “that a designation on the General Plan “was a routine planning
activity that had no legal effect on the use and development” of affected property. Exhibit 22 to

Reply, App. at 0046-0047, 0049 (City Opposition filed in Moccasin & 95, LLC v. City of Las

Vegas, portions only, pp. 8:22-23; 8:28-9:1-2; 11:16-18). Emphasis added. Moreover, two City
Attorneys submitted affidavits under oath to Judge Sturman that “the Office of the City Attorney
has consistently advised the City Council and the City staff that the City’s Master Plan [General
Plan] is a planning document only and that placement of a roadway [designation] on the Master
Plan [General Plan] cannot be used to restrict or impair the development of adjoining parcels.”’
Exhibit 23 to Reply, App. at 0050-0053 (City Attorney Affidavits). Emphasis added.

Counsel for the Landowners has handled 100s of eminent domain cases in the State of
Nevada over the past 45 years and, as confirmed by the City Attorneys in this very case, zoning
has always been used to determine the property interest in these cases. Counsel has never had to
litigate in a Nevada eminent domain case that zoning is “irrelevant” to the property interest
determination because it is axiomatic. Further evidencing that the City clearly understands that
zoning governs the use of property is the City’s official process to determine the use of property
within its jurisdiction requires submitting a “Zoning Verification Letter Form” to the City (Mot.,
Exhibit 2) after which the City provides a “Zoning Verification Letter” (Mot., Exhibit 3).
Moreover, when purchasing a property, title insurance companies issue “zoning” endorsements to
insure the allowable use for the property, not “general plan designation” endorsements. Title
companies rely on Zoning Confirmation Letters from municipalities prior to issuing the ALTA 3-

06 endorsement. The endorsement provides coverage regarding: 1) the zoning classification of

the property; and, 2) the types of uses allowed under that classification.
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D. The 35 Acre “Property Interest” Must Be Decided Based on Those Legally Permitted
Uses For R-PD7 Zoning in the City’s Code

Because zoning governs the legally permitted use of property, this Court’s “property
interest” determination must be decided based upon those uses that can be made of the 35 Acre
Property under the R-PD7 zoning. In regards this issue, the City asserts that undersigned counsel
makes a “blatant misrepresentation.” Opp. 14:22-23. Undersigned counsel has never and will
never make any sort of misrepresentation to this court. There are two sections of the City Code
that undeniably state that residential use is permitted by right on R-PD7 zoned property.

First, the R-PD section of the City Code states that “single-family and multi-family
residential” are permitted uses by right on R-PD7 zoned properties. Under LVMC UDC 19.10.050
( C X(1), the “Permitted Land Uses” in the R-PD District are “single-family and multi-family
residential.” See mot. Exhibit 5. The City Code then defines ‘“Permitted Uses” as “Any use
allowed in a zoning district as a matter of right.” See Mot. Exhibit 8 (LVMC 19.18.020, “permitted
uses” defined). Accordingly, since the 35 Acre Property is zoned R-PD7, single-family and multi-
family residential are uses permitted “by right” on the property.

Second, the standard residential zoning district section of the City Code also states that
residential use is permitted “by right” on R-PD7 zoned properties. R-PD7 zoning is a designation
that means up to 7 residential units per acre may be developed.® The “standard residential district”
that is listed in the City’s Land Use Table and which is most compatible to the R-PD7 zoning is
used to determine the development densities allowed on the R-PD7 zoned property. See Mot.

Exhibit 5, LVMC 19.10.050(A) and ( C)(3) (“the types of development permitted within the R-PD

District can be more consistently achieved using the standard residential districts, which provide

8 See City Opp. Exhibit S, Vol 2, part 2, p. 340 / CLV210178, section (3) (-C-) stating “The
number of dwelling units per gross acre shall be placed after the zoning symbol R-PD; for example,
a development for 6 units per gross acre shall be designated as R-PD6.”

1"
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a more predictable form of development” and “The ‘equivalent standard residential district’
means a residential district listed in the Land Use Tables which, in the Director’s judgment,
represents the (or a) district which is most comparable to the R-PD District in question, in terms
of density and development type.”). The “standard residential district” that is most compatible to
the 35 Acre Property’s R-PD7 zoning is R-2, because R-2 allows 6-12 units per acre and R-PD7
allows up to 7 units per acre. See Mot., Exhibit 7 (LVMC 19.01.100). Therefore, under the City
Code, the R-2 “standard residential district” is used to determine the development densities on R-
PD7 zoned property. The City’s Land Use Table then provides the uses and densities for the R-2
district. “Single family residential” is a “permitted use” in the R-2 district and the City Code
defines a “permitted use” on its Land Use Table as a use “by right.” The following demonstrates

this analysis on the City’s Land Use Table as follows:

[see Land Use Table on following page]
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Teble 1 - Interpretation of Land Use Tables 19.12.010(8)

Symbol Meaning

P The use is permitted as a principal use in that zoning district by right.

A The use is permitted as an accessory use to a main use in the district. This does not exclude other
land uses which are generzlly considered accessory to the primary use.

c The use is permitted, but only in accordance with the conditions specified in LVMC 19.12.070 for
conditional uses.
The principal use is parmitted in that zoning district only after first obtaining a Special Use Permit

S (SUP) as set forth in LYMC 19.16.110, Base standards may apply to an SUP approval, as specnﬂed
in LVMC 19.12.070.

H The use is permitted by means of a Home Occupation Permit.

T The use is permitted by means of a Temporary Commercial Permit in accordance with LVMC
19.16,160,
A blank square shall mean that the use is not allowed in that zoning district.

Secondhand Dealer C:| €5 E €
Click Title for additional RIR | R [ R |R|R|R|& e | cC

information VIREIRD (R Gl |2 ]3| a|m]|o]|®|of2]2|ee|m|™

Senior Citizen Apartments P|P C

Sex Offender Counseling

Fadlhy 5|S G| e

Sexually Oriented Business clc

(Ord. 6593 62, 08/ 16/17)

Shopping Center P|P p|P

Short-Term Residential

Rental Gl E | ClE|lE]T HREIC|C c|C El €T

(Ord. 6585 §11, 06/21/1 7)

Single Family, Attached o IR [ 2 e

Single Family, Detached PlP|P|P|P|P|P|P|P|P|P

See Mot., Exhibit 6 (LVCM 19.12.010).
This means that residential is a use permitted “by right” for property that is hard zoned R-

PD.? Accordingly, the second request in the Landowners’ Motion should be granted, namely, that

? The City asserts that residential is not the only use allowed in the R-PD zoning, because

the zoning also allows for residential “supporting uses.” City Opp. at 14:12-15. Contrary to the
City’s disingenuous interpretation, “supporting uses” refers to those uses that “support” the
residential development, like a carport, not some use independent of the residential development,
like open space which is a separate and defined land use.

13
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the permitted use of the 35 Acre Property “by right” under the R-PD7 zoning is “single-family and
multi-family residential.”!?

E. The Clark County Tax Assessor Found that the Lawful use of the 35 Acre Property
is Residential

An additional reason to find that a residential use is permitted by right is in September,
2017 the Clark County Tax Assessor and the Landowners entered into a “stipulation” pursuant to
NRS Chapter 261 that as of December, 2016, the “lawful” use of the 35 Acre Property is single
family residential'! and the 35 Acre Property has been valued at $17,886,751.00 (as of 2017),
requiring that the Landowners pay over $200,000 per year based on this single family residential
use and value for which the City of Las Vegas receives a portion of those tax proceeds. '?

3.
REBUTALL OF THE CITY’S GENERAL PLAN AND PRMP PR-OS ARGUMENTS

The City maintains that all of the above Nevada eminent domain law, the Nevada Supreme
Court Order right on point, the City’s own position for the past 45 years, the City’s own Municipal
Code, and the County Assessor finding that the lawful use of the 35 Acre Property is “residential”
should be disregarded and, instead, this Court should apply two “plans” to determine the “property
interest” issue - the City’s General Plan and the Peccole Ranch Concept Plan (PRMP), which
allegedly designate the 35 Acre Property “PR-OS.” As explained above, the Nevada Supreme

Court already rejected this City argument, holding that the R-PD7 zoning governs development.

10 Multi-Family is also a permitted use on R-PD7 Property. As explained in the Landowners’

Opening Motion, LVMC 19.10.050 (-C) establishes the “permitted land use” on R-PD7 zoned
property as “[s]ingle-family and multi-family residential.” See Mot. Exhibit 5.

i Exhibit 26 to Reply, App. at 0064 (“Stipulation for the State Board of Equalization,” dated
September 21, 2017).

12 Exhibit 24 to Reply, App. at 0054-0055 (Assessor Summary Valuation); Exhibit 25 to
Reply, App. at 0056-0061 (Assessor Valuation Analysis); Exhibit 25a to Reply, App. at 0062-
0063 (Assessor Summary Page).
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See Mot. Exhibit 4, at 4. This means that neither the City’s General Plan nor the PRMP apply for
purposes of determining a “property interest” in this case. Moreover, the following analysis further
rebuts this City argument.

A. Rebuttal of the City’s Assertion that the City’s General Plan Applies and that the
General Plan Designates the 35 Acre Property “PR-0OS”

The City’s argument that the City’s General Plan designates the 35 Acre Property PR-OS
(parks, recreation, and open space) and this City General Plan designation must be used to
determine the property interest issue in this case is both legally and factually wrong.

1. The City’s General Plan Does Not Officially Designate the 35 Acre Property
PR-OS

To amend the City’s General Plan to provide a “new” land use designation for a property
within the City jurisdiction, the City must comply with the NRS Chapter 278 statutory
requirements and LVMC 19.16.030, which are extensive. Here, contrary to their position during
the Landowners’ attempts to develop the 35 Acre Property, the City is asserting that a “PR-OS”
designation significantly restricts the use of property to only “open space.”

Indeed, the City Planning Department, the City Attorney’s Office, and the Landowners
have conducted extensive and exhaustive searches to determine whether the 35 Acre Property has
ever been legally designated “PR-OS” on the City’s General Plan under NRS Chapter 278 and
LVMC 19.16.030 since its zoning to R-PD7 under Ordinance 5353 on August 15, 2001. The
outcome of the research is that the City has never properly or officially designated the 35 Acre
Property PR-OS.

e City Planning Department and City Attorney’s Office - “If I can jump in too and just say
that everything Tom [Tom Perrigo — Director of Planning] said is absolutely accurate. The

R-PD7 preceded the change in the General Plan to PR-OS. There is absolutely no

document that we could find that really explains why anybody thought it should be

changed to PR-OS, except maybe somebody looked at a map one day and said, hey look,

it’s all golf course. It should be PR-OS. I don’t know.” Exhibit 27 to Reply, App. at 0067
(June 13,2017 City Planning Commission Meeting Transcript, statement by City Attorney
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Brad Jerbic, confirming the research done by Tom Perrigo from the City Planning
Department).

e Landowners - “We’ve done a lot of research and haven’t been able to find any
indication of how PR-OS was placed on this property.” Exhibit 28 to Reply, App. at

0074 (June 21, 2017, City Council Transcript, statement by Stephanie Allen, counsel for

the Landowners, p. 20:519-520).

Therefore, any map that the City may present to this Court that shows a “green” shade on
the 35 Acre Property to be “PR-OS” is meaningless; it is nothing more than a map where a City
employee hit a button to color the area over the 35 Acre Property green. It is not a properly adopted
NRS Chapter 278 and LVMC 19.16.030 General Plan, instead, it is merely a map that is “for
reference only.”!?

Finally, the City asserts that when the Landowners made their applications to develop the
35 Acre Property in 2016, they filed applications that stated there was a “PR-OS” on the property.
City Opp. 8:2-5. The City neglects to inform this Court that it was the City that required the
landowner to file the applications noting the PR-OS designation. At the time the applications were
filed the Landowners vehemently contested the alleged PR-OS designation and the City refused to
accept the applications without this PR-OS reference. See Exhibit 29 to Reply, App. at 0079-0087
(letter from Landowner attorney to City Attorney Brad Jerbic). At the time of the applications, the
Landowner confirmed that the City “told us that you ‘could not find’ any record of the [PR-OS]
designation,” confirmed with the City that the PR-OS “is not valid,” and demanded that “any such

PROS designation must be removed from the Property forthwith.” Id.  Moreover, the City

continually informed the Landowner and the public at the City Council hearings that the PR-OS

13 The land use maps the City attaches to its Opposition as part of City Exhibits O, P, Q, R,
and S, that are dated after 1992 specifically state at the bottom right hand corner that, “GIS maps
are normally produced only to meet the needs of the City” and “this map is for reference only.”
It appears that a City employee altered the “for reference only” maps to change the 35 Acre
Property to a green PR-OS without any NRS Chapter 278 or LVMC 19.16.030 authority, which,
as explained above, is not sufficient to legally designate the 35 Acre Property as “PR-OS.”

16
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designation was of no consequence and was not even necessary to change if zoning wasn’t being
changed. See e.g. Exhibit 40 to Reply, App. at 0153 (January 1, 2018 City Council transcript).

2. The City’s 1992 General Plan Map Designates the 35 Acre Property “Medium
— Low Residential” / Up to Nine Residential Units Per Acre

The City’s assertion that it has “repeatedly confirmed” the City’s 1992 PR-OS designation
of the Badlands by duly adopted legislation is also incorrect. City Opp. 21:9-10. First, as
explained above, the City fails to provide this Court with the alleged legislation that followed the
NRS Chapter 278 and LVMC 19.16.030 requirements, instead, it wants this Court to take its word
that this legislation exists. Second, even if the City “confirmed” the 1992 General Plan map, this
map identifies the 35 Acre Property shaded in light brown, which is “Medium-Low Residential”

or up to nine single family residential units per acre, not PR-OS:

Desert Rural Rasidontal < 218 SFUSA et sc)

Las Vegas General Plan R R <18 )
Land Use Element ; Paddon [ £ SFUE
Map 6
Southwest Sector
Proposed Futurs Land Use % Coming Facibies (P08 Mo 1. Gaming Eniarprisa Ot

oghs Farv fy U Eqimaiens Tabio 3
Doraron; Chy of Lea Vg Owit, of Cormmuntly Mare by & Oevolopmet

See Opp., Exhibit I, Vol 2, Part 1, p. 256 for full size map.
Finally, the City’s 1992 General Plan Amendment was adopted through Ordinance 3636,

which states that the Amendment cannot impact already zoned properties: “Section 3: The
17
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adoption of the General Plan referred to in this Ordinance shall not be deemed to modify or
invalidate any proceeding, zoning designation, or development approval that occurred before the
adoption of the Plan nor shall it be deemed to affect the Zoning Map adopted by and referred to in
LVMC 19.02.040.” Exhibit 30 to Reply, App. at 0090 (Ordinance 3636, adopted in 1992).
Emphasis added. The City has conceded that the entire 250 Acre Residentially Zoned Property
has been zoned R-PD7 under a resolution of intent as of 1990. Therefore, even if the green shade
(PR-OS) had been on the 35 Acre Property two years later in 1992 (which it is not), it would not
impact the use of the property, because it was already zoned R-PD7 under resolution of intent; just
as the long time City attorney Brad Jerbic stated, the R-PD7 [zoning] preceded any alleged change
in the General Plan of PR-OS. See Exhibit 27 to Reply, App. at 0067.

Plainly stated, the City cannot produce to this Court a City Ordinance that: 1) was properly
noticed and adopted under NRS Chapter 278 and LVMC 19.16.030; 2) specifically identifies the
35 Acre Property to be changed on the General Plan; and, 3) then changes the designation on the
35 Acre Property from residential to “PR-OS.” The reason the City cannot produce this is because
its own planning department and City Attorney’s office determined it does not exist.

3. A PR-OS Designation on the City’s General Plan does not Trump Hard
Zoning in an Inverse Condemnation Proceeding

Since there never has been a General Plan “PR-OS” designation on the Landowners’ 35

Acre Property, a “PR-OS” could never “trump” the R-PD7 hard zoning on the 35 Acre Property.

But, since the City raises this argument completely contrary to the position it has taken until this

motion was filed, the Landowners provide the following bullet point summary of facts and law
that entirely disprove this City argument in the context of inverse condemnation law:

e The Nevada Supreme Court considered the developability of the adjoining 17 Acre

Property and determined that the R-PD7 zoning governs its use; there was no reference

whatsoever to a “PR-OS” on the City’s General Plan, even though the City’s PR-OS
argument was presented to the Court. Mot, Exhibit 4 at p. 4.
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e Attorney General Opinion 84-6, holding “the Nevada Legislature has always intended local
zoning ordinances to control over general statements or provisions of a master plan
[General Plan],” citing to NRS 287.349(3)(e) (“if any existing zoning ordinance is
inconsistent with the master plan, the zoning ordinance takes precedence.”). Exhibit 31 to
Reply, App. at 0097 (AGO 84-6, pp. 18-19).

e Asreferenced above, the City Attorney has contended in pleadings and filings to the Court
that, “[iJn the hierarchy, the land use designation is subordinate to the zoning
designation” (Exhibit 20 to Reply, App. at 0042) and a designation on the General Plan

has “no legal effect on the use and development” of affected property (Exhibit 22 to Reply,
App. at 0046-0047). Emphasis added.

e City Attorney Brad Jerbic stated that the “rule is hard zoning, in my opinion, does trump
the General Plan designation.” Mot., Exhibit 13, lines 1788-1789. “The zoning [R-PD7]
has been in place here for 27 years. . .. “if you don’t even have a general plan amendment
that synchronized the General Plan with the zoning, the zoning is in place, and it doesn’t
change a thing.” Exhibit 32 to Reply, App. at 00105 (transcript of August 2, 2017, City
Council meeting, p. 95:2648-2654).

e City Planning Director Tom Perrigo stated, “If the land use and the zoning aren’t in
conformance, then the zoning would be a higher order entitlement.” Exhibit 33 to Reply,
App. at 0110 (Tom Perrigo Deposition, p. 53:4-6).

Therefore, the City’s argument that there is a PR-OS on the City’s General Plan that

governs the development of the 35 Acre Property is both factually and legally incorrect.

B. Rebuttal of the City’s Peccole Ranch Concept Plan (PRMP) Argument

The City’s next argument is that a 30 year old concept plan from 1990 that was prepared
by William Peccole (PRMP) designates “open space” over the 35 Acre Property and this Court
must follow this PRMP. City Opp. at 3-4. As explained above, the Nevada Supreme Court
rejected this City argument, holding “the parcel [17 Acre Property] carries a zoning designation of
residential planned development district.. . . This process does not require Seventy Acres to obtain
a major modification of the Peccole Ranch Master Plan [PRMP] prior to submitting the at-issue
applications.” See Mot., Exhibit 4 at p. 4. Long time City Attorney, Brad Jerbic, also rejected this
City argument, stating, “The Peccole Ranch Phase II plan (PRMP) was a very, very, very general

plan. I have read every bit of it. If you look at the original plan and look what’s out there today,

it’s different. . . . So the plan - - the master plan that we talk about, the Peccole Phase 2 master

19
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plan (PRMP) is not a 2784 agreement, it never was, never has been, not a word of that language
was in it. We never followed it.” Exhibit 34 to Reply, App. at 0121 (Badlands Homeowners
Meeting Transcript, p. 60, 117). Emphasis added. The City’s attempt to get this Court to ignore
the Nevada Supreme Court opinion and the City Attorney’s analysis should be rejected.

C. The Development of the 35 Acre Property is Not Governed by Any “Plan”

The City’s last-ditch effort is to incorrectly assert that the 35 Acre Property is bound by an
undefined “cluster zoning” or some undefined “conditions”'* that are tied to a 2,000 + acre
development “plan” for the area. To the contrary, the undisputed facts show that the 35 Acre
Property has been zoned R-PD7 since at least 1990 and that Ordinance 5353 passed on August 15,
2001, unconditionally zoned the 35 Acre Property as R-PD7, meaning only the hard R-PD7 zoning
governs the development of the 35 Acre Property. See Mot. Exhibit 10.

Moreover, the only plan in the area of the 35 Acre Property is the Peccole
West/Queensridge development plan'’ and the 35 Acre Property is expressly excluded from this

Peccole West/Queensridge plan.'® As a result, the 35 Acre Property cannot serve as a conditional

14 The City’s “condition” argument is without merit. It is well established that “land use
regulations are in derogation of private property rights and must be construed narrowly in favor
of the landowner.” In re Champlain Oil Co. Conditional Use Application, 93 A.3d 139, 141 (Vt.
2014). In this connection, not every item discussed at a hearing becomes a “condition” to
development, rather the local land use board has a duty to “clearly state” the conditions within
the approval ordinance without reference to the minutes of a proceeding. Hoffmann v. Gunther,
666 N.Y.S.2d 685, 687 (S.Ct. App. Div. 2" Dept. N.Y. 1997). Here, the City fails to provide
any evidence that an ordinance adopted by the City “clearly states” a “condition” that the 35
Acre Property remain a “golf course” or “open space.” And, according to Clyde Spitze, who
assisted Mr. Peccole with his plans in the area in the 1990s, the City of Las Vegas has never
imposed a condition that the 35 Acre Property remain a golf course or open space. Exhibit 35 to
Reply, App. at 0128-0129 / pp. 178-179, 187.

15 See Exhibit 37 to Reply, App. 0137-0140 (Queensridge CC&Rs and Peccole West Final
Map); Exhibit 38 to Reply, App. at 0141-0145 (Clark County Assessor summary reports for
properties in the area identifying the subdivision as “Peccole West.”).

16 See Exhibit 37 to Reply, App. 0139 (“Final Map for Peccole West” and the Queensridge
CC&Res, stating the 250 Acre Residential Zoned Land are “NOT A PART” of the Peccole West /
Queensridge Plan) and Exhibit 39 to Reply, App. at 0146, 0147 (Nevada Supreme Court “Order

20
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“open space” / “golf course” for the Queensridge CIC as alleged by the City. In other words, the
35 Acre Property cannot serve as a “condition” for something that it is not a part of.
Finally, the City’s contention that 250 Acre Residential Zoned Land is part of some

17 is unsupported by any ordinance or City of Las Vegas Special Area

invented “cluster zoning
Plan. It is undisputed that the separate parcels comprising the 250 Acre Residential Zoned Land
are private property, are not municipally owned, not zoned ‘CV’ — Civic zoning district, and “not
a part” of the Queensridge common interest community. Simply stated, the 35 Acre Property is
an independent, R-PD7 hard zoned property and this hard R-PD7 zoning governs the use of the 35
Acre Property.
CONCLUSION

As explained, it is critical for this Court to make the “property interest” determination at
this stage of these proceedings. The City has already conceded the Landowners first request, that
the 35 Acre Property is hard zoned R-PD7 as of the relevant September 14, 2017, date of valuation,
leaving only the Landowners’ second request, namely, whether the permitted use by right under
the R-PD7 zoning is “single-family and multi-family residential.” As there is no proper factual or
legal dispute that zoning governs the use of property and that single-family and multi-family
residential are the permitted uses “by right” under this R-PD7 zoning, this Court should grant this
second request to establish the “property interest.”

Accordingly, it is respectfully requested that this Court enter an order that: 1) the 35 Acre

Property is hard zoned R-PD7 as of the relevant September 14, 2017, date of valuation; and, 2)

of Affirmance, Case No. 72455, at p. 2, holding the 250 Acre Residential Zoned Land “was not
part of the Queensridge community under the original CC&Rs and public maps and records.”).

17 The City has invented its “cluster zoning” argument. The City has no evidence that “cluster

zoning” actually occurred in the constructed Peccole West/Queensridge subdivision development
nor has the City produced any evidence that Queensridge received any higher density under the R-
PD7 zoning due to the alleged dedication of the 250 Acres as open space.
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that the permitted use “by right” under the R-PD7 zoning are “single-family and multi-family
residential.”
Dated this 9™ day of September, 2020.

LAW OFFICES OF KERMITT L. WATERS

BY: /s/Kermitt L. Waters
KERMITT L. WATERS, ESQ.
Nevada Bar. No.2571
JAMES J. LEAVITT, ESQ.
Nevada Bar No. 6032
MICHAEL SCHNEIDER, ESQ.
Nevada Bar No. 8887
AUTUMN WATERS, ESQ.
Nevada Bar No. 8917
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and
that on the 9" day of September, 2020, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and
correct copy of the Reply in Support of Plaintiff Landowners’ Motion to Determine “Property
Interest” was served on the below via the Court’s electronic filing/service system and/or deposited

for mailing in the U.S. Mail, postage prepaid and addressed to, the following:

MCDONALD CARANO LLP
George F. Ogilvie III

Amanda C. Yen

2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
ayen@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGA CITY ATTORNEY’S OFFICE
Bradford Jerbic, City Attorney

Philip R. Byrnes, Esq.

Seth T. Floyd, Esq.

495 S. Main Street, 6™ Floor

Las Vegas, Nevada 89101
pbynes@lasvegasnevada.gov
Sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
Itarpey@smwlaw.com

s/ Zvelon OX ushinglon

Evelyn Washington, an Employee of the
Law Offices of Kermitt L. Waters
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Electronically Filed
9/9/2020 3:00 PM
Steven D. Grierson

CLERK OF THE COE‘
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com

Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877

Facsimile: (702) 731-1964

Attorneys for Plaintiff Landowners

DISTRICT COURT
CLARK COUNTY, NEVADA

governmental entities I through X,

Defendants.

180 LAND COMPANY, LLC, a Nevada limited )
liability company and FORE STARS, Ltd., ) CASE NO.: A-17-758528-]
DOE INDIVIDUALS I through X, DOE ) DEPT. NO.: XVI
CORPORATIONS I through X, and DOE LIMITED )
LIABILITY COMPANIES I through X, )

)

Plaintiffs, )

) APPENDIX OF EXHIBITS TO
Vs. ) REPLY IN SUPPORT OF

) PLAINTIFF LANDOWNERS’
CITY OF LAS VEGAS, political subdivision of the =~ ) MOTION TO DETERMINE
State of Nevada, ROE government entities I through X, ) “PROPERTY INTEREST”
ROE CORPORATIONS I through X, ROE )
INDIVIDUALS I through X, ROE LIMITED )
LIABILITY COMPANIES I through X, ROE quasi- ) VOLUME 1

)

)

)

)

Plaintiffs LANDOWNERS hereby submit their Appendix of Exhibits to Reply in Support
of Landowners’ Motion to Determine “Property Interest.”
/
//
/1
//
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Exhibit Exhibit Description Vol. | Bates No.
17 January 5, 2019, Nunc Pro Tunc Order 1 0001-0003
18 May 15, 2019, Order 1 0004-0027
19 May 7, 2019, Order 1 0028-0040
20 Portion of Brief to Judge Crockett 1 0041-0043
21 Land Use Hierarchy 1 0044
22 City Opposition filed in Moccasin & 95 v. City of Las 1 0045-0049

Vegas

23 City Attorney Affidavits 1 0050-0053
24 Assessor Summary Valuation 1 0054-0055
25 Assessor Valuation Analysis 1 0056-0061
25a Assessor Summary Page 1 0062-0063
26 Assessor Stipulation 1 0064

27 June 13, 2017, PC Transcript (partial) 1 0065-0068
28 June 21, 2017, City Council Transcript 1 0069-0078
29 Dec. 7, 2016, letter from Jimmerson to Jerbic 1 0079-0087
30 Ordinance 3636 1 0088-0096
31 1984 AGO 84-6 1 0097-0103
32 August 2, 2017, Transcript (partial) 1 0104-0106
33 Tom Perrigo Deposition 1 0107-0115
34 Badlands Homeowners Meetion 11.1.16 (partial) 1 0116-0124
35 Clyde Spitze Deposition (partial) 1 0125-0135
36 Actual Land Use V. PRMP 1 0136

37 QR CCRs and Final Map for Peccole West (portions) 1 0137-0140
38 Clark County Assessor Summary Showing Peccole West 1 0141-0145
39 Supreme Court Case No. 72455, Order of Affirmance 1 0146-0150
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40 January 1, 2018, City Council Transcript (partial) 1 0151-0153
41 Answering Brief on Appeal (partial) 1 0154-0170
42 Declaration of James J. Leavitt 1 0171-0172

Dated this 9" day of September, 2020.
LAW OFFICES OF KERMITT L. WATERS

By:_/s/ Kermitt L. Waters
KERMITT L. WATERS, ESQ.
Nevada Bar No. 2571
JAMES J. LEAVITT, ESQ.
Nevada Bar No. 6032
MICHAEL SCHNEIDER, ESQ.
Nevada Bar No. 8887
AUTUMN WATERS, ESQ.
Nevada Bar No. 8917

Attorneys for Plaintiff Landowners
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and
that on the 9" day of September, 2020, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and correct
copy of the APPENDIX OF EXHIBITS TO REPLY IN SUPPORT OF LANDOWNERS’
MOTION TO DETERMINE “PROPERTY INTEREST”, VOLUME 1 was served on the below

viathe Court’s electronic filing/service system and/or deposited for mailing in the U.S. Mail, postage

prepaid and addressed to, the following:

MCDONALD CARANO LLP
George F. Ogilvie III, Esq.
Amanda C. Yen, Esq.
Christopher Molina, Esq.

2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
ayen@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S OFFICE
Bradford Jerbic, City Attorney

Philip R. Byrnes, Esq.

Seth T. Floyd, Esq.

495 S. Main Street, 6" Floor

Las Vegas, Nevada 89101
pbynes(@lasvegasnevada.gov
Sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
Itarpey@smwlaw.com

/s/ Zvelon O ashinglon

Evelyn Washington, an Employee of the

Law Offices of Kermitt L. Waters
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitti@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032

i im(%kermiiiwatera'-,umn

Michael A, Schneider, Esg., Bar No. 8887
michael@kermiltwaters.com

Autumn L. Waters, Esq., Bar No. 8917
autumn(@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: %?1}2] T33-8877
Facsimile: 702) 731-1964

HUTCHISON & STEFFEN, PLLC
Mark A. Hulchison (4639)
Joseph 8. Kistler (3458)

Matthew K. Schriever (10745)
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

'i”elcphnne: T02-385-2500
Facsinile: 702-385-2086
mhutchison@hutchlegal.com
jkistler(@hutchlegal.com
mschriever@hutchlegal.com

Artorneys for Plaintiff Landowners

Electronically Filed
2/6/2019 9:20 AM
Steven D. Grierson

CLERE OF THE COEE
L

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited
liability company, DOE INDIVIDUALS [
through X, DOE CORPORATIONS I through X,
and DOE LIMITED LIABILITY COMPANIES 1
through X,

Plaintifts,
V§.

CITY OF LAS VEGAS, Palil.ical subdivision of
the State of Nevada, ROE government entities |
through X, ROE CORPORATIONS [ through X,
ROE INDIVIDUALS I through X, ROE
LIMITED LIABILITY COMPANIES 1 through
X, ROE quasi-governmental entities [ through X,

Defendant.

Case No.: A-17-758528-]
Dept. No.: XVI

ORDER NUNC PRO TUNC
Regarding Findings of Fact and
Conclusion of Law Entered
November 21, 2018

Hearing Date: January 17, 2019
Hearing Time: 9:00 a.m.

01-29- SAID:59

Case Number: A-17-758528-J
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ORDER NUNC PRO TUNC
Regarding Findings of Fact and Conclusions of Law Frtered November 21, 2(H8

Plaintilf, 180 LAND COMPANY, LLC (“Plaintiil™ and/or “Landowner™} Request for
Rehearing/Reconsideration of Order/Judgiment Dismissing lnverse Condemmation Claimy and the
Uity of Las Wegas” Motion 1o Strike Plaintiffs” Motion for Summary Judgment on Liability For the
Landowners” Inverse Condemnation Claims On Ovder Shorteming Time and 1he Intervenors” Joinder
thereto having come lor hearing on January 17, 2009 at 9:00 a.m. in Department XV of the Eighth
Judicial Distriet Court, Kermit L, Waters, Fsg., Tames X, Leavitt, Fsg.. and Mark Tutchison, Esg.,
appearing {or and on behalf ol the Plainlifl] George F. Ogilvie T Esq., und Debbie Leonard, Ese.,
appearing for and on behall ol Defendant, the City of Las Vegas, and Dustun 11, Tolmes, Fsq.,
appeating for and on behalf of Intervenors. The Court having read all the papers filed by the parties
and good cause appearing,

IT IS5 HERKBY ORDERED, ARDIUDGED and DECRUEED that Plaintift Landowners’
Request lor Rehearitg/Reconsideration of Order/Judgment Dismissing Inverse Condemnation
Claims filed on December 1, 2018, is GRANTED, as this Court had no intention of making any
findings of fact. conclusions of law or orders regarding the Landowners™ severed inverse
condemnation claims as part of the Findings of Fact and Conclusions of Law entered on November
21, 2018, (“FFCL™). Accordingly, as siated at the hearing on Janvary 17, 2619, the findings,
conclusions and order set Jorth at page 23:4-20 and page 24:4-3 of the FECL are hereby removed
HUIC IO func,

ITIS HIEREBY FURTIHER ORDERED, ADJUDGED and DECREED that Defendart, City
of Las Vepas® Motion to Strike Plaintifls® Motion for Summary Judgmeni on Liability For the
Landowners® Inverse Condemination Claims On Order Shortening Time filed on December 21,2018,

and the Joinder thereto s [XNIELY AS MOCYT

L1 18 S0 ORDERED, +
DATED this % day of T,ufmgy% 19,

TOURT ILTGE
by r
-{'LHJ
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Respectiully Submiteed Ry

LAW OFFIg
By:

I'ull 3% JAUK L}_."'LV]I T, [-":Q NN 6032
MICHAEL A. SCHNEIDER. l-'bQ NBN 887
AU FLJMT\ WATIRS, SO, NBN 8917
704 8. Y™ Strect

Las WVepas, NV BO1(H

Attorneys for Plaintiff

Reviewed and Approved By:
McDonald Carano LLP

Ry Declined fo Sign
George P Ogilvie 111, Esg., NBN 3552
Debbie Leonard, Esg., NBN 8260
Amanda 7. Yen, Fsq., NBN 9726
2300 W, Sahara Ave, Soile 1200
T.as Vepas, NV 80102

Attarneps for Deferduin, City of Las Vegas

PISANELLI BICE FLLC

Ly: Mone Responsive
Todd L. Bice, Bsg., NBN 45334
Dustun M. Holmes, Esg.. NBMN 12776
Kirill ¥V, Mikhayloy, Esq., NBIN 13538
400 South 7" Street, Suite 300
Tas Vegas, NV 84101

Attorneys for Infervenors
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com

James I, Leavill, Esq., Bar No. 6032
Jim(@kermittwaters.com

Michael A, Schneider, Esq., Bar No. 8887
michael@kermittwaters.com

Autumn L. Waters, Esq,, Bar No. 8917
aulumn@i_lkm'mittWﬂtcrs.cnm

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877
Facsimile: (702) 731-1964

HUTCHISON & STEFFEN, PLLC
Mark A. Hutchison (4639)
Joseph 8, Kistler (3458

Matthew K. Schriever (10745)
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Telephone: 702-385-2500
Facsimile: 702-385-2086
mhutchisonf@hutchlegal.com
jkistler@hutchlegal.com
mschriever{@hutchlegal.com

Attorneys for Plaintiff Landowners

Electronically Filed
5/15/2019 12:57 PM
Steven D. Grierson

CLE% OF THE CO!E

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited
liability company, DOE INDIVIDUALS 1
through X, DOE CORPORATIONS [ through X,
and DOE LIMITED LIABILITY COMPANIES 1
through X,

Plaintiffs,
VS,

CITY OF LAS VEGAS, political subdivision of
the State of Nevada, ROE government entities 1
through X, ROE CORPORATIONS I through X,
ROE INDIVIDUALS | through X, ROE
LIMITED LIABILITY COMPANIES 1 through
X, ROE quasi-governmental entities | through X,

Defendant.

Case No.: A-17-758528-]
Dept. No.: XVI

ORDER GRANTING The Landowners'
Countermotion to Amend/Supplement the
Pleadings; DENYING The City's Motion
for Judgment on the Pleadings on
Developer’s Inverse Condemnation Claims;
and DENYING the Landowners’
Countermotion for Judicial Determination
of Liability on the Landowners’ Inverse
Condemnation Claims

Hearing Date: March 22, 2019
Hearing Time: 1:30 p.m.

Case Number: A-17-758528-J
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ORDER GRANTING The Landowners' Countermotion lo Amend/Supplement the
Pleadings; DENYING The City's Motion for Judgment on the Pleadings on Developer's
Inverse Condemnation Claims; and DENYING the Landowners™ Countermotion for
Judicial Determinaiion of Liability on the Landuwners' Inverse Condemnation Claims

The City of Las Vegag®s (The City™y Motion Tor Judgment on the Pleadings on Developer’y
Inverse Condemmation Claims; Plaintel, (B0 LAND COMPANY, LLC s (“Landownor™) Opposition
10 Clty's Motion for Judgment on the Pleadings on Developer’s Mverse Condemnation Claims and
Countermaotion for Judicial Determination of Liability on the Landowners” fnverse Condemnation
Claims wwl Countermotion o Supplementamend the Pleadings, if Required: and Plainull
Landowners’ Mation to Estop the City's Private Attormcey {tom Making the Major Modification
Argument or for an Order to Show Cause Why the Argument May Proceed in this Matter on Order
Shortening Time along wilh the City's and the Intervenors” (from the Petition for Judicial Review')
Oppositions and the Landowncrs Replics” to the sate having conie for bearing on March 22, 2009
at 1:30 po in Departiment XV of the Eighth Judicial Disteiet Court, Kerniit L. Waters, Esq., James
I Teavitt, Ty, Mark Flutchison, sy, and Autumn Walers, isg., appearing [or and on hehallof the
Landowners, George F. Ogilvie TIT Esit, and Debbic Leonard, Esg., appearing for and on hehall of
the City, and Todd Bice, Usq., and Dustun 11 Holmes, Lsg., appearing for and on behalf of
Intervenors (from the Petition for Judicial Review). The Court having read the briefings, condueted
a hearing and aller considering the writings and oral argoments presented and being {ully informed
in the promise makes the following lindings of facts and conclusions of law:

L. The Landowners' Countermation to Supplement/Amend the Pleadings

The Landowners moved this Court 10 supplement/amend their pleadings, The Landewners

attached a copy of their proposed amended/supplemenial complaint o their requesl pursuant to

NRCP Rule 15, This matter iz in iis early stages, as discovery has yel (o commence so no prejudice

' The Intervenors have not moved nor been gramed entry into this case dealing with the
Lanclowners” inverse condemnation claims, they have moved and been granted entry into the
severed petition for judicial revicw,

*The Landowners withdrew this Motion 1o Estop the City’s Private Attorney {iom
Making the Major Modification Argument or for an Order 0 Show Cause Why the Argument
bay Procced In this Maiter on Order Shotening Time, aceordingly, no arguments were taken nor
rulings issued,
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or delay will result o allowing the amendment. The City argues Lthat permitting he amendiment
would mestl in impermissible elann splitting as the Landowners currenily have other Htigation
pending which also address the City action complained ol in the amended/supplemental complant.
However, those other pending eases deal with other property also allegedly affecied by the Cily
action and do not scck rclict for the property at issue in this case,

Leave o amend should be freely given when justice so requires. NRCP Rule 15(u)(2;

Adamson v, Bowlker, 83 Nev, 115, 121 {1969} Absent undue delay, bad {aith or dilatory motive on

the part of the movant, leave to amend should be {reely given, Stephens v, Southern New, Music Co.,
B9 New, 104 £1973), Justice requires leave to amend under the faces of this cese and there has been
ni showinyg ol bad faith or dilalory motive on the part of the Tandowners,

Accoringly, IT 18 HEREBY OQRDERED that the Landowners” Countermotion to
Supplement'Amend the Pleadings is GRANTEL, ‘The Landowners may file the amended /
supilemental complaint in this matter.

11 The City’s Motion for Judgment on the Pleadings on Developer's Inverse
Condemnation Claims

The City moved this Court tor judgment on the pleadings on the Landowners’ tnverse
condemuation claims pursuant to NXCP 12(c). Only under rare circumstances is dismissal proper,

sich as where plaimtiff ean prove no sel of Tacts enlitling him to relicl Williamg v, Geeber Prod,,

S521.3d 934, 939 (97 Cir, 2008}, The Nevada Suptemie Court has held that a metion to dismiss “is
subject to a rigorous standard of review on appeal,” that it will recognize all factual allagations as

true, and deaw all inferences in favor of the plaintifl. Buee Stew, LLC v, Cigy of Morth Tas Vepas,

L&) P.3d AT0, 672 (2008). The Nevada Supreme Conrt rejected the reasonable doobi standard and
held thal a complaint should be dismissed only where it appears heyond a doubt that the plaintff
could prove no set of facts, which, if troe, would entitle the plainulf w reliell Id. see ofie Q6.

Additionatly, Nevada is s notice pleading state. NRCP Rule &) Liston v, Las Vepas Metropolitan

Police Dep't, 111 New, 1575 (1995) (referring to an amended complaint, deposition testimony,
intervapatory responses and pretrial demand statement as a hasis 1o provide notice of facts that

support a claim). Morcover, the Nevada Supreme Court has adopled the “policy o this state that

-
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cases he heard on the merits, whenever possible.” Schulman v, Bongberg- Whitney Elee., Inc.. %8

Mev, 226, 228 ([982)

A, The Landoawners' Enverse Condemnation Claims

The Landowners have asserted Dve (3) separate inverse condenmation claims for retiel, a
Cateparical Takine, a Peon Central Repolatory Taling, a Regulatory Per Se Taking, a Non-
regulatoery Taking and, finalty, a Temporary Taking. Fach of these claims i a valid clai i the
State of Nevadu:

Categorical T'aking - “Categorical [taking ] rules apply when a governmant regulation either
(17 requires an owner o suffer a permanent physical invasion of her property or (23 completely
deprives an owner of all scononucal wse of her property.” MeCarrap bntem, Aiport v, Siselak, 122
Nev, 645, 663, 137 2.3 1LLO, 1122 (2(H08),

Penn Central Repnlatory Taking - A Penn Cenfral taking analysis examines three guideposts:
the regulations economic impact on the property owner, the regulalions inlerference wilh investiment

backed expectations; and, the character of the powemment action, Sisolak, supea, at 663,

Repgulatory Per Se Taking - A Per 8e Regulatory "Taking ocewrs where governmenl action

“preserves” property Tor future use by the government. Sisolak, supra, al 731

Non-regulatory Taking / De Facte Taking - A non-regulatory/de facto taking occurs where
the government has “alen steps that divectly and substantially inlerlere with [an] owner’s property
rights 10 the extent of rendering the property unusable or valueless 1o the owner.” State v, Lighth
Jud Dist. e, 131 New, Adv. Opod1, 351 B3d 736 (2015). o coustilute a laking under the Fifth
Aancodment H s ool necessary that property be absolutely *taken® in the narrow sense of that word
o come within the protection of this constitutional provision: it is sufficient il the action by (he
sovernment involves a direct interference with or disturbance of property rights.” Ricluond Lilks

Hall Assoc. v. Richmond Red. Asency, 561 E2d 1327, 1330 (9" Cir, Ct. App. 1977,

Temporary Taking - “[I'|einporary deprivations of use are compensahle under the Taking

Clavse.”™ Lucas v, South Carolina Coastal Council, 505 TS 1003, 101112 (1992 Arkansas Game

& Fish Comm’s v. United Slates, 568 TL5. 25, 133 5.CL 511 {2012},

-
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Here, the Landowners have alleged els and provided docaments suiTicient o sustain these
inverse colndemnation claims as Iurbcr sel forth herein, which is sulficient to defcat the City's
meation for judgment on the pleadings.

B. The Lundowners' Property Inferest

A individual oust have a property interest in order g support a takings claim... The term
“property” includes all rghts inherant in cwnership, including the right 1o possess, wse, and enjoy the

propeity.” MeCarran v, Sisolale, 122 Mew. #4353, 137 P3d 11101119 (2666). 7Tt 1= well cxtablished

that an individual's real property interest in land supports a takings claim.”™ ASAP Storace. Ine. v,

City of Sparks, 173 Nev, 6349, 645, 173 P.3d 734, 738 (2007) ¢ifing 10 Sisolak and Clark County v.
Alper, 100 Nev, 382 {1984, Meaning 2 landowner merely need allege an ownership inlevest in the
land at issuc to support a lakings clatim and deleal 2 judement an the pleadings, 'The Landowners
have made such an allegaiion,

The Landowners assert that they have a property mterest and vested property rights i the
Sulyeet Property Tor the following reasons:

3] The Lancowners asserl that they own approximately 250 acres of real property
penerally located south of Alta Dirive, east of Hualapai Way and north of Charleston Bowlevard
within the City of Las Vegas, Nevada, all of which acreape (s more particularly deseribed as
Assessor's Parcel Numbers F38-31-702-003, 135-31-601-008, 138-31-702-004; 138-31-201-005;
138-31-801-002: 138-31-800-003; 138-32-300-007; 138-32-301-005%; 138-32-210-008; and 138-32-
202001 ("250 Acre Residenual Zoned Land™). This action deals specifcally and only with Assessor
Parcel Number 138-31-201-005 {ihe 335 Acre Properly™ andfor ®35 Acres™ andfor “Landowners”
Property™ or “roperty™,

23 The tandowners assert Lhat they had o property imlerest im the 35 Acre Property; Lhal
they had the vested right 1y use and develop the 35 Acre Property; thal the hard woning on the 358
Acre Property has always boen for a residential use, including R-PD7 (Residential Planncd
Developrment District — 749 Units per Acre). The City does not contest that the hard zoming on the

Landowners” Property has always been R-FIDT,

.5.
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1) The Landowners assert that they had the vested right 1o use and develop the 35 Acre

Property up 1o a density of 7.49 residential units per acre as long as the development is comparahle

and compatible with the existing adyacent ark nearby residential development, The Landowners®

property interest and vested property rights inthe 35 Acre Proporty are recognized under the United

States and Nevada Constilutions, Nevada case law, and the Nevada Revised Statutes.

43 The Landowners assert that their property inlerest and vested vight to use and develop

the 35 Acre Property is further confirmed by the following:

a)

b

c)

On March 26, 1986, a Fetter was submitted w the City Flanning Commission
requesting mnmg on the entire 250 Acre Residenial fnne(ir[ and (which
includes the 3% Acre Property) and the woning that was soupht was R-PDH7 as
it allows the developer ﬁcxibility angd shows that developing the 35 Acre
Property for a residential use has always been the intert of the City and all
PILOT OWNETE,

The City has confirmed the Landewners™ property interest and vested right
to use and develop the 35 Acre I'ro erty restdentiatly in writing und arally 1o,
without Lingitation, 1996, 2001, 2014, 2016, and 201 8.

The Cily adopted Zoning Gill Moo Z-2001, Ordinance 5353, which
specifically and further demonsirates that the K-PD7 Zoning was codified and
incomorared into the Cily of Las Vepas™ Amended Zoning Atlas in 2001, As
part ol this action, the Cily “repealed™ any prior City actions that could
conflict with this R-P1Y7 hard zoning adepting:; “STCTION 4: All ordinances
or parts of ordinances or scetions, subsections, phrascs, sentences, clauses or
paragraphy contained in the Municipal Code of the City ol Las Vegas,
Mevada, 1983 Edition, in comflict horewith are hereby repealed.™

At a November 16, 2016, City Council hearing, Tom Perrige, the Ot
Planning Nirector, confirmed the 250 Acre Residential Zoned Land (whluf
includes the 35 Acre Property) 1s hard 2oned B-PD7, which allows up (o 749
residential units per acre.

Lonp wme Ciiy Attorney, Brad Jorbie, hag also condiremed the 230 Acre
Residential Zoned Land {which includes the 35 Acre Property}is hard zoned
R-P127, which allows up to 7.49 residential units per acre,

The City PManning Stafi has also confirmed the 250 Acre Residential Zonced
Land (which includes the 35 Acre Property} is hard zonod R-PD7Y, which
alluws up 1o 7.49 residential unils per acre.

The City™s vwn 2020 master plan confitms the 230 Acre Residential Zoned
Land {which includes the 35 Acre Property] is bard woned R-T17, which
allows up to 7.49 residential unirs per acre,

The City issued two lormal Zoning Verilieaton Letlers dated December 20,
21 &, confirming the R-PI7 zoning on the entire 250 Acre Residential Zoned
Land (which includes the 35 Acre Property),
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The City confirmed the Landowners® vested right 1o use and develop the 33
Acres prior o the Landowners' acquisition of the 35 Acres and the
Landewners materially relied upon the Cily's confirmation weparding the
Subject Property’s visted xoning rights.

The City has approved development on approximately 26 projects and over
1,000 s 1n the arca of the 250 Ao Residential Zoned Land (which
includes the 35 Acre Property) on propertics that are similarly sttuated to the
35 Acre Properiy Turther establishing the Landowners® property inlerest and
vizsted tight teo use and duvelop the 33 Acre Property,

The City has never denied an application to develop in the area of the 250
Acre Residerial Zoned Land {(which includes the 35 Acee Proporty) on
properties that are similarly sitoated o the 35 Acre Property further
establishing the Landowners’ property interest and vestad righi o use and
develop the 35 Acre Property,

There has been a judicial finding that the Landowncres have the “right to
develop™ the 33 Acre Property.

The Landowners” property interest and vesicd right te use and develop the
cntire 250 Acre Resudential Zoned Tand (which includes the 35 Acre
Fraperty) is so widely aceepted that even the Clark County tax Asscssor has
assessed the properly as residential Tor a value of approximately $88 Million
and the cwrent Clark County website identifics the 33 Acre Property “roned”
R-T'7.

There have heen no other olficially and properly adopted plang or maps or
other recorded documeni(s) that nullify, replace, andfor {ramp the
Pandowners™ property interest and vested right 1o vse and develop the 35
Avre Property.

Althouph cerain City of Las Viegas planning docunents show a peneral plan
designation ol PR-0S (Parks/Recreation/Cpen Space} on the 35 Acre
Property, that designation was placed on the Property by the City withoot the
City having [allowed its oven proper notice requircnients or procedurcs,
Therefore, any alleged PR-O5 onany City planming document 1s being shaown
on the 35 Acre Property in error, The City's Atlomey confirmed the City
cannot determine how the PR-OS designation was placed on e Subjcet
Property.

The 35 Acre Proporty has always been zonted and land use planned Lor o
residential use. The City has argued that the Peceole Concept DMan applies
to the Landowners™ 35 Acre Property and that plan has always ideniified the
speeific 35 Acre Property in this case [or a residential use, The land use
designation where the 35 Acre Property is located s idemtified for a
e si&cmial wse undor the Peccole Concept Plan and no major modification of
Mr. Peceale's Plan would be needed in 1his specific case 1o use the 35 Acre
Property for a residential use,

Any determination of whether the Landowners have a “property interest” or the vested right to use

the 35 Acre Property must be based on eminent domain law, rather than the land vse law. The

Mevada Supreme Cowrt in both the Sisolak and Schwartz v, State. 111 Nev, Y98, [k ¢ (1993)
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decizions held that all property owners in Nevada, including the Landowners in this case, have the
vusted right o use their property, even if that property is vacanl, undeveioped, and without City
approvals, The City can apply “valid” zoninp repulations to the property to repulate the vse ol the
property, but i those soning regulations “rise to a taking,” Sisolak at fo 25, then the City 15 Lable
[or the taking and must pay Just compensation.

Here, the Landowners have alleped Tacts and provided documents sufficient to show they
have a property inkerest in and a vested right to use the 35 Acre Property for a residential vse, which
15 sulTicient w deteat the City's moton [or judgment on the pleadings,

. City Actions the Landowners Claim Amount to A Taking

[n determining whether a taking has oceurred, Courls must look af the aggregate olall of the
governimenl actions begause “the form, intensity, and the deliberateness of the government setions

government |, in the aggrepate, must

towurd the property must be cxamined ... All actons by the

beanalyzed.” Merkury, Citvof Detroit, 680 NW . 2d 485, $96 (Mich.Ct App, 2004, See afso State

v Eighth Jud, Dist, G, 351 PAD 736 (New 2005 (eifng Arkansas Game & Fish Comm s v Uniled

States, 568 US. — (2012)) (there 15 no “magic [otnula” in every case for determiniog whether
particular govermment interference constimies 8 taking under the LLS, Constinition: there are “nearly
infinite wariety of ways in which government actions or regulations can elTect property inlerests.”

Id., a1 741); City ol Monterey v. Dol Monte Dunes at Monterey, Lad., 526 U8, 687 (1999} (inverse

concdemnalion action is an “ad hoc” proceeding, that requites “complex factual assessments.™ Jd..

al 72003, Lehigh-Northampten Airport Awth. v. WBEF Assoc. 1L.P., 728 A 2d 981 {Comm. CL. Penn.
F990) (“There is no bright line test 1y delermine when government action shall be deemed a de faclo
taking; inslead, cach case must be examined and decided on its own facts.” Id., at YE5-86),

The City has arpued that the Court is limited o the record before the City Council
considering the Landoswners” applications and cannat consider all the other City action tevwards the
Suhject Praperty, however, the City cites the standard for petitions for judicial review, not inverse

condemnation claims. A petition for judicial review is one of legislative grace and limits a court’s

review to the record before the administrative body, unlike an inverse condemnation, which is of
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constitutional magnitude and requires all government actions against the property at issue to be
considered.

The Landowners assert that the following City actions individually and/or comulatively
ot 10 8 taking of their Froperly:

1. City Denizt of the 35 Acre Property Applications,

The Landowners submitted vornplete applications L develon the 35 Acre Property [or
rexidential use consistent with the R-PIYT hard zoning, Exhitir 22 App LO 00093 2-949, The Clty
Planning Stall delermined thal the propesed residential development was consistent with the R-PD7
hard zoning, that 1t met all requirements in the Nevada Revised Stalutes, and in the City's Unilled
Development Cade (itle 19), and appropriately recommended approval, Exhibit 220 4 App 1O
93 2-240 aned Exhibic 23: 4 App LOGOGR0S30-976. Tom Perrigo, the City Planning 1 irecior,
stated at the hearing on the Landowners® applications that the propesed development met all City
requirements and should be approved. Fxhihit 3 2 App LO GOGO03 76 fine 364 - 377 line 387 The
City Council denied the 33 Acrz Propeny applications, stating as the sole basis for denial that the
City did not wanl pecemeal development and instead wanted 1o see the entire 250 Acre Residential
Loned Land developed under one Master Developnient Avreenient [(“MDA™.

Z. City Action #2: Dengal of the Master Development Agreement (MDA,

To comply wilh the Cily demuand to have one uniflied development, for over two years
(betweon July, 2013, and August 2, 2007}, the Landowners worked with the City an an MDA that
wold allow development on the 33 Acre Property along with all other parcels that made up the 250
Avre Residential Zoned Tand. Fxkibit 25: 3 App L 00007 132-117% The Landowncrs complicd
with cach and cvery City demand, making more coneessions than any developer thatl has ever
appeared before this City Council. A nou-exhaustive st of the Landowoers’ concessions, as peart
of the MDA, include: 1y donation of approximately 100 acres as landscape, park cquestrian facility,
and recreation aveas (ExAibit 29: 8 dpp 1O O0001830; Exhihit 247 4 App LO OG99 lines J90-
GO Exttitir 30 8 App L0 0000183 7), 2y building two new parks, one with a vineyard, (Id. ) and,
3 reducing the number of units, increasing the minimum acreage lot size, and reducing the number

and height of lWwwers. Axhibit 30 2 dpp LO OQO0O0G43 T fines 2060-2070 Exhibiy 290 8 App L0
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OOOUIE30; el Exhibic 30: 8 App LO 00007837, In wal, the Cily required at least 16 new and
revised versions of the MDA, fxf#ible 280 3-7 App LO 0000118800004 835, The Cily’s own
Planning Siafl, who participated at every siep in preparing (he MI2A, recomemended approval, siating
the MDA “is it conformance with the reqoirements of the Nevada Revised Statutes 2787 and Hhe
poals, ohjectives, and policies of the Las Vepas 2020 bMaster Plan™ and “[a]s such, staff [the Ciey
Planning Depariment | is in suppart of Lhe development Agresment.”™ fxdihir 240 App L OO00985
Hie 236 QUOOUSAG ine 245 LOOOOGTO7 [-G000 80373, cnned Fxhibit 0: 9 App LOOOO02047-2072
And, as will be explained below, the MIXA also met and exceeded any and all major modification
procedures and standards that are set forth in the City Code,

On Avgust 2, 2007, the MEA was presented oy the Ciry Councit and the City denied the
MWYA, foxbibir 24 5 App LO 000G F28-112. 'The City did not ask the Landowners 1o make morg
concessions, like increasing the sethacks or reducing the units peracre, it simply and plainly denicd
the MDA altogether. fif. As the 35 Acre Property s vacani, this meant that the property woubd
retnain vacant,

kR City Action #3: Adoption of the Yohan Lowic ills,

Adrer dental of the MDA, the City adopled two $3illy that solely target the 250 Acre
Residential Zoned Land and preserve the Landowners™ Property for public use, City Bill Mo, 2018-3
and Bill Noo 2018-24 {pow City Ordinances LVMO 19.16.105) not only tarpet solely the
Landowners’ Property (no other golt course in the Clty s privately owned with residential zoning
and no decd restriclions); but also reguires thwe Landowners to preserve their Propeny Tor public use
(LVIC 1916108 (EX Urd), (G D). provide ongeing public acecss to their Property (LY MO
1916 105(GH YY) and provides that failure 1o comply with the Crdinances will result in a
misdeneanor crime punishable by imprizomnent and FLKW per day [oe. (VMO 19.16.105
(), (G, The Ordinance requires the Landowners to perform an extlensive st of
requirement, beyond any ather development requirements in the City for residential developrent,
before development applications will he accepted by the City. TYMC 1916105,

i
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4, City Acdion #4: Denial of an Over the Counter, Routine Access Roequest,

The Landowners have sufficientls alleged that in August of 2007, the Landowners filed with
the City a routing over the counter request {spectitcatly excluded from City Couneil review - LVMC
LA LOD2 Y a) and 1916, TAMOI2Waiiiy) for tnte access poinls © streets the 230 Acre
Residential Zoned Land abuts —one on Ramparl Blvd. and owo on [Hualapal Way, Fafihis S8 80 App
L 000n2359-23644. The Cily denied the access applications citing as the sole basts [br the denial,
“the varions public heartngs and subsequent debates conceming the development on the subject site.”
Jochiibfe 590 fir App L0 002365, The City required that the matter be presented (o the City Council
through a “Major Review,” The City has required that this extraordinary standard apply only 1o the
Lancowners w gain wocess 1o thelr properly.

The Nevada Supreme Court has held that o landownet cannat be denied access to abuing
roadways, because all property that aluts a public highway has a special right ol easement o the
public road lor sceess purposes and this is a recognived property right in Mevada,  Sclmwirtez v, Staic,
111 Moy, 998 (1993), The Court held that this riphe exists “despite the fact that the Landowner had
nol yet developed access.”1d., at 1003

5. City Action #5: Denial of an Over the Counter, Routine Fence Request.

The Landowncrs have sulficiently alleped that in August, 2017, the Landowncrs {iled with
the City a rouling request to install chain Jink fencing to enclose two water features/ponds that are
located on the 230 Acre Residential Yoned Land., fxfibis 530 10 App LODOG2345-2352 The Cily
Conde expressly stales that thig application 15 sitmilar to a building permit review that is pranted over
the counter and not subject to Chy Council roview., TVMC 1916100002 HaY and
116 100D 23 a)iii). The City denied the application, citing as the sole basis [or demal, “the
various public hearings and subsequont debates concerning tw development on the gubject site.”
Fochibir 536 10 App L 2343, The City then requirved that the matter be presented 1o the City Council
throgh a “Major Review™ pursuant to LYMC 19 16, 10000 11(h) which siates thal “the [irector
determines Lhal the proposed developmenlt could significantly impact Lhe land uses on the site o on

surtowtuding properties.” Exfibit 57 T App L0 0023 53-2338,
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The Major Review Process contained in LYMC 19,168,100 i3 substantial, 11 requires a pre-
application  conference, plans  submittal, cirenlation o inferested  City  departmenis  for
commenlsireccommendationsrequirements, and pahlicly noticed Planning Commission and City
Council hearinps. The City has reguired that this extracrdinary statlard apply despite the fact that
LAVMC 1916100 Fi3) specifically prohibits review by the City Council, “[1The Prowisions ol this
Paragraph (3} shall not apply w buileding persrit fevel reviews desceribed In Paragraph 2(a) of this
Subsection {17y, Enumerated in Paragraph 2(a) as only requiring a “building level review™ are “onsite
signs, walls and fiences.”

6. City Action #6: Denial of » Drainage Study.

The Landowners have sutficiently alleged thal in an attempt W clear {he property, replace
drainage facilities, cle., the Landowncrs submitted an application for a icchnical drainage studs,
which should have been routine, hecause the City and the Landowners already executed an On-Site
Drainage Inprovements baintenance Agreement that allows the Laodoweers o remaove and replace
the flood control Facilities on their property, Exkibie 78 12 App LOGUGI936-2947. Additonally,
the two new ity {rdinances referenced in City Action #3 require a lechnical drainage siudy.
However, the City lias refused w accepl an application for a technical drainage study from the
Landowners claiming the Landewners must first obtain entitlements, however, the new City
Ordinances witl not provide entitlements uniil & drainage stody is received.

7. City Action #7: The City’s Refusal to Even Consider the 133 Acre
Property Applications.

The Landowners have sufficiently alleged that as part of the numeroos development
applications {iled by the Landowners over the past three years to develap all or portions of the 250
Acre Residential Zoned Land, in Octeber and November 20717, the necessary apphications were filed
1o develop residential units on the 133 Avre Property (part ol the 250 Aere Residenlial Zoned Land)
congistent with the R-PIDT hard woning. Exliihit 47 9 App LO N2 TO-10 dpp L0 2256, Exhibis
49 Fil App LOO0O02271-2273. The City Planning Stalf deiermined that the proposcd residential
development was consisienl with the R-PIT hard zoning, that it met all requirements in the Nevada
Revised Statutes, the City Planning Department, and Lhe Unilled Development Code {Title 19), and

recommended approval.  Fxhiebit 510 10 App. Lo Q0002308-2321. Instead of approving the
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development, the City Council delayed the hearing lor several inonths until May 16, 2018 - the same
day it was considering the Yohan Lowic Bill {now LVMC 19.16.105), relerenced above i City
Aclion 83, Kxhibit 30: 10 App LO 000022852287, 'The Ciry put e Yohan Lowie Bill on the
moraing agenda and the 133 Acre Property applications on the afternoon agenda, The City then
approved the Yohan Lowie Billin the morning session, Thereafier, Councilman Seroka asserted thal
the Yohan Lowie Bill applicd to deny development on the 133 Acte Property and moved to strike
all of the applications far the 133 Acre Property filed by the Landewners. Exhibit 6 2 App .0
00490 Tines 206-207 The Clty then vefused to allow the Landowners to be heard on their
applications for the 133 Acre Property and voled to strike the applications. fochibit 37 10 App 1.0
MINI2308-2321 o Fehibit 33018 Appa L GHMI2327- 2334
LN City Action #8: The City Announces It Will Never Allow Development
on the 35 Acre Property, Because the City Wants the Preperty {ora City
Park and Wants to Pay Pennies on the Dollar for if.

The Landowners have sufliciently alleped that in documents obtained from the City 1t was
discovered that the City has already allocated $15 million (o acquire the Landowners’ private
property - “$15 Million-Purchase Badlands and operate.” Fxhinit 35 8 dpp LO GO07922. Tn this
same connection, Councilman Seroka tssued a statement during his campaign entitled “The Sceroka
Badlands Solution™ which provides the intent to convert the Landowners” private property inta a
“fitness park.” fxhibit 34 8 App LO 00001915 In an interview with KNPR Scroka staled that he
would “tum | the Landowners’ private property] aver to the City.™ Jd. at LO 00001977 Councilman

Coffin agreed, stating his intent referenced in an cinail as follows: “Tthink your thind way is the only

quick solution, .. Sell off the balance 10 be a polf course with water rights (key). Keep the bulk of

{Queensridge green” Exkibit 340 [0 App Lo tKi602344. Councilman Cotfin and Seroka also
exchanged enmails wherein they state they will not compromise one inch and that they “need an
approach 1o accomplish the desired oulcome.” which, as explained. is to prevent all development on
the Landowners’ Property so the City can take it for the City’s park and only pay $15 Millicn,

Fxhibif 34 H) App LO 00002340, [n furtherance of the City"s preservation for public use, the Cily
has announced that it will never allow any development on the 33 Acre Property or any other pard

of the 250 Acre Besidemial Zoned Land.
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As it 1s universally understond that tax assegsed value is well below market value, 1o
“Purchaze Badlands and operate™ for #3815 Million,” (which cquates to boss than 6% of 1he tay
azsessed value and likely iess than 1'% of the fair market value) shocks the conscience, And, this
shows that the City™s actions are in furtherance of a City scheme to specifically target the
Landowners” Properly o have It remain in g vacant condition o be “turned over to the City™ fora
“fitness peek™ Tor 1% o its fair market value, fckibi 340 8 App LOX OO0 8IS and Exhibit 354
Appy LOY OO 322,

9, City Action #9: The City Shows an Unprecedented Level of Aggression
To Deny All Use of the 250 Acre Residential Zoned Land.

The Landowners have sufficiently alleged that the City has pone 1o unprecedented lengihs
to interfere with the vse and enjoyinent of the Landowners™s Property, Couneil members sought
“intel™ against ane of the Landowners so that the “intel™ could, presumably, be used to deny any
development ot the 250 Acre Residential Zoned Land {including the 35 Acve Mroperty). In atext
messape 1o an unknown ecipient, Councilman Coflin stated:

Any word on your PI enguiry aboul badlands [250 Acre Residential Zoned Land]

guy?

While vou are watling Lo hear is there a fair amonnt of indel on the seum behind

[sic] the badlands [25) Acre Residential Zoned Land] takeover? Birt will be handy

it 1 need o get pough, Fxhibir 87: 12 App L0 00002969 femphasis suppifed),
Instructions were then given by Council Members on how {o hide communications regarding the 250
Acre Residential Zoned Land from the Courts. Councilman Coflin, aller being issued a docwmnents
subpocna, wrote:

*Also, his team has filed an official request for all txt msg. email, anything atall on

my persotial phone and cotnputer under a erroticous supreme court opition. .. So

everything is subject 10 being turned over so, for example, your letler to Lthe o]ty

emal iz now public and this response mwht become public {to Yohan). 1 am

considering only uging the plwne but awaiting clanty from court, Please pass word

to all yonr m‘:lghhnrs Tn any event tell them to NOT usc the city email address

But call or write to our pcrsonalmldresse‘; For now...PS, Same crap applies to

Bteve [Seroks] as he 1s also bemng mdividually sued in] Fed Court and also his

1f

persanal stuff heing sought, This is no secret 5o let all your neizhbors know.,”
Exhibit 54 10 App LO 00002343, (Emphasis added)

Couneilman Collin advised Queensndge residents on how (o etreumyvent the legal process and the
Nevada Public Records Act MRS 239 00473 by instructing them on how not 1o trigger any of the
search terms being used in the subpoenas. *Also, please pass the word for everyone to not use

B.. Lads muile or fext of comms. That s how seareh works™ Councilman Seroka testified at the
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Planning Commission {durtng his campaign) that it would be “aver his dead body™ before the
[andowners eould use their privale property for which they have a vested right fo develop, Kxkibir
284 App LO 000030-431 And. In reference o development on the Landewners” Property,
Crouncilman Coffin stated firmtly T am voting against the whole thing,” (Exhibe 540 2 App £6)
000234 1
ILIN City Action #10: the City Reverses the Past Approval on the 17 Acre
Vroperty.

The Landowners have sufficiently alleped that inapproving the 17 Acre Property applications
the City agreed the Landowners had the vested right to develop without a Major Modilication, now
the City is arguing in other documents that: 1) the Landowniers have no property tights; and, 2) the
approval an the 17 Acre Property was erroncous, beeause no major modification was filed,

“[TThe Developer must sUll apply for a major maodification of the Master Plan hefore

a takings claim can be considered. .. ™ Bxhibic 37, 8 App Lo Q00031943 lines 18-20,

“Moreover, because the Developer has not sought a major modification of the Master

Plan, the Coorl cannot determine if or Lo whal extent a laking has ocewred.”™ {2 e

L2 0000 04 fines 4-5;

“According ro the Council’s decision, the Developer need anly file an application for

a major madification o the Peceole Ranch Master Developement Plan 10 have 1ts

Applications eonsiderad.™ Kyhibir 390 9 App L0 00002028 lines 11-15;

“Iere, the Council®s action to strike the Applications as incompleie in the absence

of @ major modibication application does not loreclose development on the Properiy

or preclude the City [rom ultimalely approving the Applications or other

development applications that the Developer may subseguently submit. Ut simyly held

that the City would nol consider the Applications withour the Developer first
submitting 4 najer modiltcation application.™ fof o 2.0 00026002 lines 18-22

The reason the Cily changed its position is the City is secking 1o deny the Landowners their
constitutional property tights so the Landewners” Property will remain in a vacant condition o be

“urned aver to the Ciy™ for a “firtess park™ for 1% of its Gair arket value, Exfubir 34: 8 App L0
QU005 and Exhibie 35 8 App L Q0K 022,

LL. City Action #11: The City Retains Private Counsel to Advance an Open
Space Designation on the 35 Acre Property,

The Landowners have sufficiently alleped that the City has retaincd and authonzed private
counsel o advance an “open space” designation/major modification argument in this case o prevent

any und all development on the 33 Acre Property. This is 4 contrary position [fom that taken by the
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Cily aver the past 32 vears on at least 1,067 developmuend units in the Peceole Concept Flan arca.

Fxhibie 105 As explained above, over 1,000 units have been devetoped over the past 32 years in
ihe Peceole Concept Plan area and not ence did the City apply the “open space”/major moditication
argument it 15 now advancing, even though those +1,000 units were developed contrary 10 the land
use designation on the Peeeole Coneept Plar. The City has speci lcally tarpeted the Landowners and
their Properly and is treating them difforently than it has treated alt other properties and owners in
the area {41,000 other units in the area} for Lhe purpose of forcing the Landowners® Properiy 1o
remnain in a vacanl condition to be “tumed over w the City™ for o “fitness park”™ for 1% of its faiv

market value. Fxhibit 34: 8 App LO G000F91F and Exhihit 350 8 dpp L0 00001922,

Here, the Landowners have alleged facts and provided documents sufficient 1o show their
Traperty has been taken by inverse condemnation, which is sufficient o defeat the City’s motion for

judgment an the pleadings.

n. The City’s Argument that the Landowners have No Yested Property Right

The Clity contends that the Landowners do not have a vested right to use their property for
anything other than open space or a goll course. As sef forth above, the Landowners have alleged
[acts and provided documents sulTicient 1o show they have a property inlerest in and a vested right
o use the 35 Acre Properly for a residential use, which is sullicient to defeat the City’s motion for

Judgnment on the pleadings.
L. The City’s Argutnent that the Landowners® Taking Claims are Not Ripe

The City contends that the Landowners’s taking elalms are not ripe, because they have not
filed amajor modification application, which the City contends is a precondition 1o any development
on the Landowners’ Property. This City argument is closcly related to the City's vested rights
arpument as the Cily also contends the Eandowners have no vesied right to use their property for
anything other than a golf course untit such time as they submit a major modification application.
The Landewners have alleged that a ripencssfexhaustion of administrative remedies analysts does
not apply 1o the four inverse condemnation claims for which the Landowners’ are reqlestiy a

judicial finding of 4 taking - repulatory per s, non-regutatery/de thcto, calegorical, or temporary

-16-
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taking of properly” and, therefbae, the City's ripencssfeshaustion of administrative remedics
argument has ho application to these fowr inverse condemnation claims. The Landowncrs {urther
allege that the ripeness analysis only applies to the Landowners® inverse condemnation Penn Cernitral
Regulatory Takings Claim and, if the Cowurl applies the ripeness anatysis, all claims ave vipe,”

including the Penn Central elaim,

1. The Landwwners Allepre Facts Sufficient to Show They Made At Least
One Meaningful Application and It Would be Fotile to Seck Any
Further Approvals From the City,

While o Bandowner most give a land-nse anthority an opporiunity o exercise Hs diseretion,
onee [...] the permissible uses of the property are known w a reasonable depree ol certainly, a
[regulatory] taking claim [Peon Central elaimf is likely to have ripened.”® The purpose of this rule

15 10 understand what the land use authority will and will not allow to be developed on the property

at issue. Bul, ¥ glovernment authorilies, of cowrse, may not burden praperty by imposition of

repetitive or unfair land-usc procedures in order to avold a fnal decision.”” W |hen cxhausting
available remedies, including the filing of a land-use permil application, is futile, a matier is deemed
ripe for reviess ™

* Hsu v, County of Clark, sapra, [d]ue toe the “per se™ nature of this taking, we Turther
conclude that the Tandowners were not required (o apply for a variance o otherwise exhaust their
adminisirative remedies prior to bringing suit.”™ 1d., at 732, McCarran Int'] Adrport v, Sisolak, 122
MNew, 645, 137 P.3d 1110 (20061 (FSizolak was not regaired 1o exhaust administrat ve remedies or
obtain a final decision from the Clark County Comanission by applying for a variance helore
bringing his inverss condemnation action based on a regulatory per setaking ol his private properiy.”
[d, at 6O4).

b

The Mevada Supreme Court bus stated regulaory takings eluims are generally “ni
ripe until the government entity charged with implementing the regulations has reached a final
decision regarding the application of the regulations o the properiy at issue.™ State v. Eiphil Jud.
Dist, Ct., 131 Moy, Adv, Op, 41 {2015) (quoeting Williamson Ceunty Rep'l Planning Comunn v,
Hamilton Bank of Johoson Ciy, 473118172, 186, 105 5.Ce, 3108, 87T L. Ed. 2d 126 {1985,

i Palazzolo v, Rhode Island, 533 LLS, 606, 620, (2001 (*The conteak question in
resolving the ripeness issue, under Witlinmson Cownty andd other relevant decisions, is whether
petitioner obwamed a hnat decision from the Counct] determining the permiltted use o the land > 74,

A 618
! Palazzolo, ar 621, {iring ro Monterey v, Dt Monie Dunes at Monterey, Ltd., 526
UL 6E7, 698, 119 5.0t 1624, 143 L L, 2d 882 [19946),
, State v. Fightl Judieial Dist. Court of Nev., 151 T.3d 736, 742 (Nev. 2015}, For

example, in Monterey v. Del Monte Dunes at Monterey, Lid 0 3206 TS, 687, 688, 119 5.C1 1624,
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In City ol Muonterey v, Del Mone Dunes 526 U8 687, 119 5.C0 1624 (1999 the United

States Supreme Court held that a taking claim was ripe where the City of Montercy required 19
changes w a developnent application and then asked the landewner to make even more changes.

Vinally, the landowner Hled inverse condempation skanms. Similarto the City arpumeat in1bis case,
the ity of Monterey asserted the landowners” inverse condemnation claims were not ripe for review,

The Ciy of Monlerey asserted that the City"s decision was not [inal and the landowners” claim was
not ripe, bacause, i the landowner had worked longer with the City of Monterey or filed a differem
type o fapplication with the City of Momterey, the City of Monterey may have approved developracni
on the landowner’s property. The Lnited States Supreme Court approved the MNinth Circuit opinion
as follows: “te require additional propusals would implicate the concerns about repetilive and unlai
procedures” and *the city’s decision was sufficiently final to render |the landewner’s| claim ripe tor

review.” Dl Monte Dunes, at 6898, The 1nited States Supreme Court re-affirmed this rule in the

not require a fandowner to subimit applications for thelr own sake, Pettioner is required to explore
development apportunities on his upland parcel only if therg is unceriainty as o the land’s permitied

uses ™ Id al 622,

Mg 3ot forth abowe, the Landowners have alleged facts and provided documents sufficicnt to
show they submilled the necessary applications to develop the 35 Acre Property, that the City denied

every aliempt at development, and that it would be futile o seek any further development

143 L.Ed. 2d B2 (1999 “[a]tter {ive vears, five formal decisions. and 19 differem site plans,
[Trteral citation omitted | Del Monte Duones decided the ciey would not penmit development of the
property under any circumstances.” 1d., at 638, ~After reviewing at some length the history of
altempts o develop the property, the court found that to require additional propasals would implicate
the concerns about repetitive and unlair procedures expressed i MaeDonld. Conmmer & Frates v,
Yolo County, 477 115, 340, 350 n, 7, (1986) |citing Stevens congurring in judgment trom
Williarmson Planning Comn’'n v, Hamilton Bank, 473 1.5, 172 at 205206, 1053 8.CL 3108 at 3126
{1983)] and that the city’s decision was sufficiently final 1o render Del Monte Dunes” ¢laim ripe for
review.” Del Monte Dunes, at G98. The "Ripeness Doctrine does nol requite a landowner o submit
applications for their own sake. Petitioner is vequired 10 explore development opportunitics on his
upland parcel only if there isuncertainty as to the land s permitted uses,” Palazzolo v, Ehode lsland,
at 622,

-8

0021

3138



-

Lo v N 5 e A= * A o R LS s N .

applications from the City, which jz sufficient to defeat the City’s mation for judgment on the

pleadings,

2. The Landowners Allege Fuacts Sufficient 1o Show Thata Major
Mudification Application Was Not Required To Ripen Their Inverse
Coendemnation Claims

The Landowners further aliege that no major maeditication of ihe Peccole Concept Plan was
necessary W develop the 35 Acre Property, because the Landowners were seeking to develop the 33
Acre Proporty residentially and ihe land use designation on the Peceole Coneept Plan for the 35 Acre
Propertly is a residential use, Fxdibir /07 Therefore, there was no need o "modify™ the Peccole

Concept Flan to develop the 35 Acre Property residentially.

The Landowners have atso alleged that the City bas never reguired a major modification
application o develop properties included in the arca of the Peccole Coneept Plan, The Landowners
allepe the City has approved development lor approxinatety 26 projects and over 1,000 units in the
area of the 258 Acre Residential Zoned Land (which includes the 35 Acre Property) on properties
that were deveioped with 2 use contrary to the Peecole Coneept Plan and not once did the Cily

require a magor modification applicalion.

Here, the Landowners have alleged facts and provided documents sufficient 1o show that a
miajor modification was nol required (o ripen their inverse condemnation claims, which is suificient

{0 defeat the City's motion for judgment un the pleadings.

3. The Landowners Allege Facts Sufficient 4o Show That, Kven if a Major
Modification Application was Neecssary to Ripen Their Toverse
Condempation Claims, They Met this Requiremont

Specific to the City”s assertion that a major modification application is necessary io ripen the
Landowters’ inverse condemmation elaims, the Landowners allege thal even if'a major modification
application is required, the MDA the Landowners worked on with the City [or over bwo years,
reforenced above, ineluded and [ar exceeded all of the requirements of a major modification
application. Exhibit 28. Morcover, the Landowners have cited to a statement by the Clity Attorney
wherein Lie stated en the City Council record as follows: “Let me state something for the record just

to ke sure we're absolutely aceurate v this, There was a request Inr a major modification that

-14-
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accempanied the developimend agreement | MDA, that was voted down by Council. S0 that the
maodilicaliom, major mod was also voted down,™ Exhibit 60, City Council Mecting of January 3,
2018 Verbatim Transenipl  Ttem 78, Page 80 of 83, lines 2353-2361. Additionally, the Landowners
allege thal they alse submitied an application refomed e as & General Plan Amendment (GPA),
which inclodes and far exceeds the requirements of the City’s major medilication application and

the City denied the GPA as part of its denial of any use of the 35 Acre Properly. Exhibit 5.

lere, the Landowners have alleged facts and provided docunments sutficiem to show that,
even if a major modification application is raquired to ripen their inverse condemnation claims, thay
met these requirements, which is sufficient w defeal the City’s motion for judgment on (he

pleadings,

I, The Ciny’s Argument that the Statate of Limitation has Run or the Landowners
Inverse Condemnation Claims

The City contends that, if there was a taking, it resulted fom the Ciy acton relaled to
adoption of the City™s Master Plan and the CHy’s dMaster Plan was adopted more than 13 vears ago
amd, therefore, the statute of Limitations has run o the Landowners” inverse eondemnation claims.
The Landowrers contend that a City Plan cannot resultin a taking, that the City thust talie action to

implement the Plan on a specific property to make the City Table for 4 taking.

Pine Limber v. City of Reno, 100 Nev, 778 (19900 Nevada Llaw holds that merely writing o land usc

designation over a parcel of property on a City Land use plan is “insufficient to constitate a taking

for which an inverse condemnation action will lie.” Sproul Homes of Nev, v, State vx el Dept of

Highways, 96 Mewv, 441, 443 (1980} ciffng fo Selby Realty Co. v, City of San Bucnaventura, 169

Cal Rpur. 799, 514 P24 111, LES {1973) {Inverse claimsz ¢could nod be mainiained from a City's

“Gieneral Plan™ showing public use of private land). See ofve Slate v, Eighth Jud, Dist, Ct, 131 New,
Adv. Op. 41,351 B3 736 (20033 (City’s amendment to tls master plan o allow for a road widening
project on private Jand did not amount to a regulatory taking).  This rale and its policy are sot {orth

by the Mevada Supreme Cowrl as follows:

I a governmental enlity and its responaible oificials were held subject to a claim lor
inverse condemnation merely because a parce] of land was designated for potential

-2M-
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public usc ot ene of e severatauthorized plans, the process of community planning
would either grind to a halt, or detenorate to publl{,atmn of vacuous p j=<:tlc|a]!12at1011'3
regarding the future use of land, We indulge in no hyperbole to supgest that ifevery

landownetr whose property might be affected at some vague and distant future time
by any o thess EEL‘IHEUV{.]V permissible plans was entitled to bring an action in
declaratony reliefto obtain ajudicial declaration as to the validity and potential ettet
of the plan upon his land, the courts of this state would he inundated with futile

litigation. Sproul T-Tomcs, suprd, at 4,
Accordingly, the date that would tiigger the stalute of Hmitations would 1ol be the waster plan or

nevessarily the designation of the Froperty as FE-O8, but it will be the acts of the Chy of Las Yepas

{ City Council that would control,

Here, the Landowners have atleged facts and provided documents sutficient 1o show their
property has been taken by inverse condemnation lased upon the acts of the City of T.as Vegas / Cigy
Coouncil that oecurred less than 15 years ago. Therelore, the City’s statute of Iimitations arguiment

15 denied.

G. The City's Argument that the Court Should Apply 1ts Holding in the Petition
For Judicial Review to the Landowners Inverse Condemnation Clatms

The City contends that the Court’s holding in the Landowners™ petition for judicial review
should contral in this inverse condemnation action. However, both the facts and the law are different
between the petition for judicial review and the inverse condemnation claims. The City itselfmade
this argument when it moved to have the Landowners’ inverse condemnation claims dismissed from
the petition for judicial review earlier in this litigation. Calling them “two disparate sets of claims”

the City argued that:

“Tha procedural and structural limitations imposed by petitions for judicial review
and complaints, however, are such that they cannot afford cither party ample
opportunity tulmk,db; lndxin;,le lawsuit, all claims arising from the transaction. Far
msfancc Petitioner's elaim for judicial review will be "limited 1o the record below,”
and "[tfhe central inguivy is whether substaniial evidence supports the agency's
decision ® Hnited Exposition Service Company v. State [ndustrial [nsurance System,
109 New, 421,424, 851 P.2d 423 425 (1993). On the other hand, Petitioners tnverse
comdemnation claims iniliate a new a civil acticn reguiring discovery (not limited 1o
the record below), and the central inguiry s whether Petitioner fas plaintd) can
establish ity claims by o preponderance of the evidence. Thus, allowing Petitioner's
lour "alternative” inverse condemnation claims (i.e., the complaint) to remain on the
Petition will create an impractical situation for the Count and parrics, and may allow
Petitioner 1o confuse the record for judicial review by allempling Lo augment it with
discovery obtaimned in the inverse condemnation action.” {Octaber 30, 2017, City of
.85 Vepas Motion to Lismiss at 8:23
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The evidence and burden of proof are significantly different in a petition for judicial review
than in civil litigation. And, as further recognized by the City, there will be additional facts in the
inverse condemnation case that must be considered which were not permitted to be considered in
the petition for judicial review. This 15 true, as only Uity Action £1 above ways considercd in the
petition for judicial review, nol Clty Actions 82-11. And, as stated above, this Courl must consider

all ¢ily actions in the agprepats in this inverse condemnation procecding,

As an example, if the Court determined in a petition for judicial review that there was
substantial evidence in the record to support the findings of a workers’ compensation hearing
officer’s decision, that would certainly not be grounds to dismiss a civil tort action brought by the
alleged injured individual, as there are different fact, different legal standards and different burdens

of proof.

Furthermore, the law is also very different in an inverse condemnation case than in a petition
for judicial review. Under inverse condemnation law, if the City exercises discretion to render a

property valueless or useless, there is a taking. Tien Fu Hsu v. County of Clark, 173 P.3d 724 (Nev.

2007). McCarran Int'l Airport v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (Nev. 2006), City of
Monterev v. Del Monte Dunes, 526 U.S. 687, 119 5.Ct. 1624 (1999), Lucas v. South Carolina

Coastal Council, 505 U.5. 1003 (1992). In an inverse condemnation case, every landovwner in the
state of Nevada has the vested right to possess, use, and enjoy their property and if this right s taken,
just compensation must be paid, Sisolak. And, the Court must consider the “agpregate” of all
government action and the evidence considered is not limited to the record before the City Council,
Merkur v. City of Detroit, 680 N. W .2d 485 (Mich.Ct. App. 2004), State v. Eighth Jud. Dist. Ct., 131
Nev, Adv. Op.41, 351 P.3d 736 (2015), Arkansas Game & Fish Comm’s v, United States. 568 U.5,

23,133 5,Ct. 511 (2012). On the other hand, in petitions for judicial review, the City has discretion
to deny a land use application as long as valid zoning laws are applied, there is no vested right to

have a land use application granted, and the record is limited to the record before the City Couneil.

Stratosphere Gaming Corp., v. City of Las Vegas. 120 Nev, 523, 96 P.3d 756 (2004).

S
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The Court has previously entered a Nune Pro Tune Order in this ease recounizing the petition
Tor judicial review matter is dificrent front the inverse condemnalion tatter:

“thiz Court had no intention of making any findings, conclusions of law ot orders

regarding the Landowners' severed inverse condemnation claims as a part ol the

Findings of Iact and Conclusions of Law entercd on November 21, 2018, ("FFCL")

Accurdingly, as stated at ihe heasing on January 17, 2019, the findings, conclustons

and order set forth at pape 23:4-20 and page 24°4-5 of (he FFC 1L are hereby removed
nune pra tune,” {Ovder filed February 6, 201%),

For these reasons, it would be improper to apply the Court’s ruling from the Landowners’

petition for judicial review to the Landowners” inverse condemnation claims.

1L Comelusion on The City™s Motion for Judgment on the Pleadings on Developer’s
Inverse Condemnation Claims

The City moved the Court for judgment on the pleadings pursuant 1o NRCP 12(c). The rule
is designed to provide a means ol disposing of cases when matertal facts are not in dispute, and a
judgment on the mevils can be achicved by focusing on the contents of the pleadings. 1t has utility
only when all material allegations of Facts are adinitted in the pleadings and only questions of law

remiain.

'his Court reviewsd extensive bricfings and entertained three and a half to four howrs of oral
argumenls which contained factual dispules and arpument throughout the entite heating, 'I'he Court
canmot say as & matter of Taw that the Landowners have no cage, there are still factugl disputes that
must be teselved. Morcover, the court finds that this case can be heard on the ments us that policy

is provided in Scholman v. Bongberg-Whitney Elec.. Inc., 98 Nev, 220, 228 (1982).

Accordingly. I17 IS HEREBY QRDCRET? that The City’s Motion for Judgment on the

Pleadings on Developer’s lnverse Condemnation Clams iz DENED.

Mi. The Landowners Rule 56 Motion for Summary Judsment on Liability for the
Landowners Inverse Condemnation Claims

The Landovencrs countermoved this Courd far summary fudgiment on the Landowners®
inverse condemnation claims, Discovery has not commenced nor as of the date of'the hearing have
the parties had a NRCP 16.1 case conlerence, The Court finds it would be etror (o consider a Rule

56 motion at this tme,
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Accordingly, IT IS HEREBY ORDERED that the Landowners’ Countermotion for Judicial

Determination of Liability on the Landowners’ Inverse Condemnation Claims is DENIED without

prejudice.

IT 1S SO ORDERED,

DATED thism, 2019, €3~

Tv\:n); W,

-

DISTRICK COURT JUDGE

Respectfully Submitted By:

LAW OFFICES OF KERMITT L. WATE

rmhitt L. Waters, ESQ., NBN 2571
Jamesfack Leavitt, ESQ., NBN 6032
Michael A. Schneider. ESQ., NBN 8887
Autumn Waters, ESQ., NBN 8917

704 S. 9" Street

[as Vegas, NV 89101

Attorneys for Plaintiff Landowners

4.
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FFCO

HUTCHISON & STEFFEN, PLLC
Mark A, Hutchison (4639)

Joseph 8, Kistler (3458)

10080 West Alta Drive, Suite 200
Las Vepas, Nevada 891453
Telephone:  (702) 385-2500
Facsimile:  (702) 385-2086
mhutchison@hutchiegal.com
ikistler@hutchlegal.com

LAW OFFICES OF KERMITT L. WATERS
Kermit L. Waters (2571)

James J. Leavitt (6032)

Michael Schneider (8887)

Autumm L., Waters (8917)

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877

Facsimile: (702) 731-1964

Attorneys for 180 Land Company, LLC

Electronically Filed
5/7/2019 3:50 PM
Steven D. Grierson

CLERz OF THE COUE#

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND CO LLC, a Nevada limited-liability
company; DOE INDIVIDUALS 1 through X;
DOE CORPORATIONS I through X, and
DOE LIMITED-LIABILITY COMPANIES 1
through X,

Plaintiffs,
V.

CITY OF LAS VEGAS, a political
subdivision of the State of Nevada; ROE
GOVERNMENT ENTITIES I through X;
ROE CORPORATIONS 1 through X; ROE
INDIVIDUALS 1 through X; ROE LIMITED-
LIABILITY COMPANIES I through X; ROE
QUASI-GOVERNMENTAL ENTITIES 1
through X,

Defendants.

CASE NO.:
DEPT. NO.: XVI

A-17-758528-]

[PROPOSED] FINDINGS OF FACT AND
CONCLUSIONS OF LAW REGARDING
PLAINTIFF’S MOTION FOR A NEW
TRIAL, MOTION TO ALTER OR
AMEND AND/OR RECONSIDER THE
FINDINGS OF FACT AND
CONCLUSIONS OF LAW, AND
MOTION TO STAY PENDING NEVADA
SUPREME COURT DIRECTIVES

0028

Case Number: A-17-758528-J
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JACK B, BINION, an individosl; DUNCAN
I, and TRENT. 1.EE, individuals and ruslecs
of the LEL FAMILY TRUST: FRANK A,
SCHRECK, an individual; TURNER
INVESTMENTS, LTD., a Nevada Limited
Tiability Company; ROGER P, and
CAROLYN G, WAGNER, individuals and
Trustees ol the WAGNER FAMILY TRUST;
BETTY ENGLESTAD AS TRUSTEL O)f
THE BETTY ENGLESTAD TRUST;
PYRAMID LAKE HOLDINGS, LT.C;
JASON AND SHEREEN AWALY AS
THRUSTEES OF 1TIE AWAD ASSET
PROTECTION TRUST; THOMAS LOVE
AS TRUSTER OF THE ZENA TRUST,
STEVE AND KAREN THOMAS AS
TRISTEES OF THU STEVE AND KAREN
THOMAS TREIST: SUSAN SULLIVAN AS
TRUSTEE OF THIE KENNETH 1.
SULLIVAN FAMILY TRUST, AND DR,
OREGORY BIGLER AND SALLY
BIGTER,

Litervenors.

Currently before the Court is Plaintiff 180 Land Co, LLC's Motion For A New Trial
Pursuant To NRCP 59(e) And Mation To Alter Or Amend Pursuant To NRCP 32{1) And/Or
Reconsider The Findings OF Fact And Conclusions Of Law And Motion To Stay Pending Nevada
Supreme Court Dircetives {“the Motion”) filed on December 13, 2018, The alternative relief
sought by the Developer is a stay of the proceedings until the Nevada Supreme Court decides an
appeal from the judgment crtered March 3, 2018 by the Jlonorable James Crockett in Case No,
A-17-752344-1 (*Judae Crockett’s Order™). 'I'he City filed an opposition, to which the Tnlervenors
joined, ad the PlaintifT filed a veply. The Court beld orval avgument on the Motion on fanuary 22,
2019,

Having considered the record on Rle, the writien and oral arpuments presented, and being
{Ully indormned in the prenises, the Cowt makes the following [indings of {acts and conclusions

ol |aw:

0029
3147




Lo o = = e ) L ot R

)% D % TR . NN % TN " NN . W AN . W NN . W AN i Ot A A, U A AR . WU S .
m ~ O ¢ b e N = O O o -~ O th bk W N =

L FINDINGS OF FACT

1. Plaintiff 180 Land Co, LLC {*the Developer™ filed a Petition tor Judicial Review
(the “Petition™) challenging the Tag Vepgas City Council's June 21, 2017 decision w deny its four
land use applications (“the 35-Acre Applications™) to develop its 34.07 acres of R-PD7 zoned
property (Lhe “35-Acre Propery™},

2. On November 21, 2018, this Court entered Findings of VFagt and Conclusions of
Law on Petition for Judicial Review {*FFCL™) that denied the Petition and dismissed the
alternalive claims for inverse condemnation. The Court concluded that the Las Vegas City Council
properly exercised its diserclion 1o deny the 35-Acre Applicalions and that substantial cvidence
supported the City Council’s Jung 21, 2017 decision. The Cowrt Turther congluded that the
Developer hag no vested ciphts o have the 33-Acre Applications approved.

3, On February 6, 2019, the Court entered an Order Nunc Pro Tune that removed
those portions of the PFCL that dismissed the inverse condemnation claims. Specifically, the
Order Ndie Pro Tune removed FRCL page 23:4-20 and page 24:4-5 but left all findings of fact
and all other conclusions of law intact,

4, The Developer seeks a new trial: however, becauwse this matter is a petition Lo
Judicial review, no trial ocourred.

3. While the Developer has raised new facts, substantially different evidence ind new
imsues of law, none of these now maticrs warrant rehearing or reconsideration, as discussed infia.

6. The Developer identifics claimee errors in the Court's previous {indings of tael in
the FFCL and disagrees with the Court’s interpretation of law,

7. The Developer has failed to show that the Cour’s previous [indings that the City
Council did not abuse its diseretion or that sufficient privity exists to bar Plainutfs Pelition under
lasue preclusion were clearly ervoncous,

8 The Teveloper repeals its arguments that it raised previously in support of ils
petition tor judicial review; namely, that public opposition, the desire for a comprehensive and

cahesive developmoent proposal to amend the General Plan’s open space designation, and the City
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Couneil’s choice not w follow S1affs recommendation purportedly were not ample grounds to
alfivm the City Counctl’s June 21, 2017 decision.

0, The Developer also reasserts its contentions that: (a) NRS 278.349 gives it vested
rights Lo have the 35-Acre Applications approved; (b) the Queensridge homeowners have no rights
in the polf course; (¢} no major moditication is required; (d) Judge Crockell’s Order should be
disreparded; and (&) the County Assessor changed the assessed value of the property after the
Developer stopped using it as a polf course. The Developer made each of these arpumnenis in the
briels submitied by the Developer in supportt of the Petition. See Pel, Memo. of '&A in support
of Second Amended PIR al 5:17-20, 6:3, 7:4-10, 10:4-14:17, 17:8-18:7, 22-42, 26:10-17, 29:10-
3024, n,6, n.37, n 42, 0,43, 0,79, 0.112; Post Hearing Reply Br. at 2;2-4, 2,19-4.3, 7:18-13:14,
13-16, 26:16-29:15, n.79.

t0. The Motion also cites to and attaches documents that were not part of the record
on review at the time the City Council rendeved its June 21, 2017 decision to deny the 35-Acre
Applications, See Motion at 2:14-3:23, 8:1-21; n.2, n.3, 018, n.20, n, 21, n.22, citing Cxs. 1-6 to
the Maliom.

1. The anseripts and minutes from the August 2, 2017 and March 21, 2018 City
Council meetings on which the Developer relies (Exs. 1 and 6 10 the Motion) post-dated the City
Council’s June 21, 2017 decision 1o deny the 35-Acve Applications and are, theretore, not part of
the record on rovicw.

12. Similarly, the Developer’s attacks on Councilmember Seroka are heyond the
recond on revicw because he was not on the City Couneil on June 21, 2017 when the City Council
voted to deny the 35-Acre Applications,

13, The Bupreme Court’s order of alfirmance and order denying rehearing related w
Judpe Smith's orders (Ixs. 4 and 3 to the Motion) were cnicred on Qotober (7, 2018 and
November 27, 2018, respectively, afler the City Council denied the 35-Acre Applications and,
theretore, are not part of the record on review,

14, The Developer previously cited to Judge Smith's underlying orders before the

Nevada Supremne Court's actions both before the City Council and befors this Conrf. See Pet's
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PéeA at 9:3-10:10, 17:1-2; see ofyn 629,18 Hre. Trans, at 109:0-110;13, attached as Exhibit B to
City Opp,

15, The Motion rclies not only on the aforestated orders, but also the Nevada Supreme
Court’s decision alfirming the orders Judge Smith issucd in that case.

16, Judge Smith's orders interpreted the rights of the Queensridge homeowners under
the Queensridge CC&Rs, which in the Courl's view, have no relevance to the issues in this case
or {he reasons supporting the Courl's denial of 1he Tetition.

17, Tudge Smith described the matter before him as the Queensridge homeowners'
ciaims thal thefr “vested Hghts™ in the CC&Rs were violated, See 1130016 Smith FECL at 142, 7,
29, 108, Ex. 2 w the Mation,

1%, Whether the Developer had vested rights to have its development applications
approved was not precisely at issue in the malter before Judge Smith, See id,

19, mdeed, Judpe Smith confirmed that, notwithstanding the zoning designation for
the goll eourse property, the Developer is nonetheless “subject to City of Las Vepgas reqUirements™
and that the City is not abligated to make any particular decision on the Develaper’s applications.
1.31.17 FFCT. 499, 16-17, 71.

20, The Suprenie Couwrt™s aliimmance of Judge Smith's orders has no impact on this
Couwrl’s denial of the Developer's Petition for Judicial Review.

21. In the Motion, the Developor challenges the Court’s application of issue preclusion
tor Juelge Crockedt's Order. The Developer tearpgues its attacks on the subslance ol Judge Crockett's
Order (Motion at 17:21-20:7} and also reargucs the application of issue preclusion o Judge
Crockell’s Order.

22, The Count finds no contlicd between Judge Crockelt’s Order and Judge Smith’s
arders and therefore rejects the Developer's argument that such orders are “irrceoncilable.”

23 Inits Motion, the Developer avgues that this Courl’s lactual lindings are incorrect
and need amendiment. Two findings from the TFCL the Developer argucs aie incorrect are T12-

13, whichi the Developer conlends are dilferent than Judge Smith®s findings. Motion at 20, n.67.
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24, As stated supea in finding No. 17, JTudge Smith’s orders are imrelevant to this
Petition for Judicial Review. 'Thus, the Court finds no cause exists to alter or amend the findings
inthe FIECL.

Il CONCLUSIONS OF LAW

A, The Court May Not Consider Matters Outside The Record On Review

1, The scope of the Courl’s review (s lmited to the record made before the
adininistrative wibunal. Bel of Chy. Comn'rs af Clark Crp. v CLAGL, fre, 98 Nev, 497, 500, 654
I"2d 331, 333 (1982). That scopc cannot be cxpanded with a motion for reconsideration of the
Cowr’s denial of a petition for judicial review. See id

2. The Developer’s Motion cites (o matters that posl-dated the City Council’s June
21, 2017 Decigion and that are otherwise oulside the record on review.

1 Recause the Cowrt’s review is limited to the record before the City Council on June
21, 2017, the Court may not consider the docinnents that post-date the City Council’s June 21,
2017 decision submitled by the Developer, See Bd of Cre Commers of Clark Ty v CAG, Tnc,
08 Nev, 497, 500, 654 P.2d 531, 533 {1982},

. Mo “Retrial” Is Appropriate For A Petition For Judicial Review

4, Under NRCF 59z}, the Courl may granl 2 new trigl on some or all issues based
vpol certain grounds specifically enumerated in that rule.

3, Where a pelition for judicial review is limited to the record and docs not involve
the Cowrt's consideration of pew evidence, a motion for a new trial is not the appropriate
mechanism to scelc reeonsideration of the denial of a petition for judicial revicw.

6. “Retrial” presupposes thatl a trial occurred in the first instance, but no trial cceurred
here or is allowed tor a pelition for judicial review because the Cowrt’s role is limited to reviewing
the recard below for substantial evidence to support the City Council's decision, See City of Hono
v, Citizens for Cold Sprines, 126 Nev, 263, 271, 236 P, 3d 10, 15-16 (2010) {ciling Koy v. Nunez,
122 Nev. 1100, 1105, 146 I.3d 801, 805 (2006)).

7. Morcover, a motion for a new trial under NRCP 59(a), which is the authority cited

by the Developer {at 16:22-23), may only be granted based upon specific enumerated grounds
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cited in the rule, none of which is invoked by the Developer. As 4 result, no “reirial” may be

granled.
C. The Developer’s Repetition of its Previous Arguments is Not Grounds for
Reconsideration
8. Pursuant o EDCR 2.24(a}, no motiens ones heard and disposed of inay be renewed

in the same cause, nor may the same matters thercin embraced be reheard, unless by leave of the
court.

9, “Although Rule 39(e) permits a district court to veconsider and amend a previous
arder, the rule ollers an ‘extraardinary remedy, 1o be nsced sparingly in the interesty of Onality and
conservation of judicial resources.”™ Kona Enters,, fne, v, Esigte of Bivhop, 2291 3d 877, 80 (%th
Cir. 2000, quating 12 Moore’s Federal Practice §39.30[4] (3d od. 2000} (discussing the federal
corollary o NECP 5%(¢)).

10, A Rule 39(2) motion may not be used “to relitigate old matters.” 1t Fed. Prac. &
Proc. Civ, §2810.1 (3d ed.); vecaord Exxon Shipping Co. v Hoker, 354 U8, 471, 486 0.5 (2008),

LI “Rehearings are not granted as o maller of right and are not allowed for the purpose
of re-arpument, unless there is a reasonable probability that (he conrl may have arived af an
erronecus conclusion,” Geffer v, MeCmean, 54 Nev, 106, 108, 178 P24 380, 381 (1947 (citations
omitted} {discussing petition for rehearing of appellale decision).

12, Because the Developer has not raised sufficient new facts, substantially differem
evidenee or new issues of law for vehearing or reconsideration showing an etronevus conclusion,
the Court rejects the Developer’s repetitive arguments.

[}3 NRCP 52(b) Does Not Apply Where the Developer Does Not ldentily Any of

the Court’s Findings of Fact That Warrant Amendment

13. Although it brings its molion to aller or amend pursuant to NRCP 52(b), that rule
iz directed only al amendment of tactual “findings,™ not legal conclusions. See id “Rulc 52(h)
merely provides a method tor amplifving and expanding the lower court's findings, and 15 not
inlended as a vehicle for sceuring a re-hearing on the menls.” Matfer aof Estate of Herrmams, 100

MNev, 1,21 016, 077 P.2d 594, 607 n.16 (1984).
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4. The only findings mentioned in (he Motion (at J412-13) are supported by the
portion ol the record eited by the Courd, namely, the Peceole Kanch Master Developrment T'lan,
Judge Smith’s findings in support of his interpretation of the Queensridge CC&Rs do nied alter the
Court's findings.

15, DBecaose the Developer las not identified any findings that should be amended
under NRET 52(b), the Court declines to amend any of its findings.

L. The Developer May Not Present Arguments and Materials it Could Have

FPresented Earlier Bui Did Not

1. The Developer’s Motion cannot be granted based upon argumients the Developer
could have raised catlier bt chose not to.

17. A Rule 3%&) motion may not be used to raise arguinenis or presemt evidence for
ihe first time when they eould reasonably have been raised earlier in the litigation.™ Kowa Znters.
229 F.3d at BOD,

18, *Poinls or contentions not raised in the original hearing cannot be maintained or
considered on rehearing.” Achrem v Expressway Plaza Lid P'ship, 112 Nev, 737, 742, 917 P.2d
447, 450 {16996},

19. Contrary to the Developer's assertion {(Motion at 16:1-2), the Court considered all
uf the argumenis in its Petition related to Judge Smith's orders. The Court simply rejecied therm
because Judge Smith’s inierpretation of the Queensridge CC&R’s does not atfect the City
Couneil’s diseretion under WIS Chapter 278 and the City’s Unified Development Code 10 deny
the 33-Acre Applications.

F. The Supreme Court’s Affirmance of Judge Smith’s Orders Has Wo Impact on

thiz Court’s Denial of the Developer®s Petition for Judicial Review

200 The fact at the Supreme Couwrt allirmed Judge Sinith’s orders is not grounds tor
reconsideration because Judge 3mith's orders interpreted the Queensridpe homeowners’ rights

under the CC&R's, not the City Couneil’s diserction o deny re-development applications.
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21, Ag a resull, the Developer’s assertion (at 3:4-53 that Judge Smith’s Orders are
“irreconeilable” with Judge Crockett’s Decision docs not accurately reflect the scope of the matter
befiore Tudge Smith,

22, This Cowt correetly eoncluded that the Developer docs not have vested vights to
have the 35-Acre Applications approved, and neither Judge Smith’s orders, nor the Suprenie
Court’s arders of aflirmance, alier that conclusion,

G. The Court Correctly Determined That Judge Crockete’s Orvder Tlas

Preclusive Effect Here

23, The Developer has failed to show thai the Courl’s conclusion that sufficient privity
exisis 1o bar the Developer’s petition under the dactrine of 1ssue preclusion was clearly erroneocus,

24, The Count correclly determined that Judge Crockeit’s Order has preclusive eftect
bere and, as a result, the Developer must obtain the Cily Council’s approval of a major
modification to the Peceole Ranch Master Developer Plan betore it may develop the 35-Acre
Praporty.,

25 The Court’s conclusion that the City Council’s decision was supported by
substantial cvidence was independent ol its delermination that Judge Crockett’s Order has
preclusive effect here, Judge Crockert’s Order was only a "further™ (i.c., not exclusive) reason to
deny the Developer’s petition lor judicial review,

H. The Developer Dovs Not Tdentify Any Clear Error That Warrants

Reconsideration

26. The sule legal prounds for reconsideration asseried by the Develeper is purpored
“clegr ervor,”

27. The only legal conclusions in the FICL with which the Develeper tales issue are
the Couwrt’s deteriminations that public opposilion conslitutes substantial evidence for denial of the
33-Acre Applications and that the City Council properly exercised its discretion to insist on
comprehensive amd orderly development for the entirety of the property of which the 33-Acrc
Property was 4 part. Motion at 20:8-24:7, Tn making these argunents. however, the Developer

never contends that the Court incorecetly interpreted the law eited in the FRCLL. See id. 1t therefore
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cannol salisfy ils burden of showing “clear crror.” The Developer has failed (o show that the
Court’s previous conclusion that the City Council did notl abuse its discretdon was clearly
EETONZOUS,

28, The Court’s analysis of these issues was correct, The Stratosphere and CAG
cases hold that public opposition from neighbors, even if rebutted by a developer, constitutes
substantial evideice o support denial of development applications. See Steetosphere Gaming, 120
WNev. at 329, 96 P 3d at 760, C.A.G., 98 Nev, at 500-01, 654 P.2d at 533. The Developer's Malion
i silent as to this point,

28, Citing NRS 2783490 1e), the Developer contests the Court's reliance on Wava
Hovizon and Codd Springs thal zoning must substantially conform to the master plan and that ihe
master plan presumplively poverns a municipality’s land use decisions, Novae Havizen, 103 Nev.
at 97, 769 P.2d at 724, Citizens for Cold Springs, 126 Nev. al 266, 236 P.3d at 12, The Develope:'s
dizoussion Mails to discredit the Movy Horizon decision piven NRE 278.349¢(3(n) and does not
address 1he Ceddd Springs case.

30, Having failed to demonstrate any clear envor in the Cowt’s decision, the Developer
fails to satialy its burden for reconsideeation.

31, Nolhing presented inthe Motion glters the Court’s conclusion that the City Council
properly exercised its discretion to deny the 33-Acre Applications and the June 21, 2017 decision
was suppoerted by substantial evidenece. See CTty of Reno v Citizens for Cold Springs, 126 Ney,
263, 271, 2536 P.3d 10, [5-16 (2010) {eiting Kay v, Nunez, 122 Nev, 1100, 1105, 146 P34 801,
805 (20060, Ciy, of Clavf v, Dosmend, 114 New, 46, 33, 952 P.2d 13, L7 (1998}, superseded by
stoftete ont other grownds, Stratosphiere Goming Corp. v, City of Lay Pegas, 120 Nev, 523, 528, %6
I*.3d 756, 760 (2004),

iz, Ay the Cowrt correctly concluded, its job was to evaluate whether substantial
evidence suppoerts the City Couneil”s decision, not whether there is substantial evidence to support
u contrary decision, Nevada Power Co, v, Pub. Unilities Conmm 'n of Nevada, 122 Nev, 821, 836

.34, 138 P.5d 486, 497 (2006).
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33, This is becavse the admimistrative body alone, nel a reviewing court, is entitled 1o
weigh the evidence Tor and against & project. Ligwor & Goming Licensing B, 106 Now, at 99,

TRY P.2d ar T84,

I. The Developer Failed to Advanee Any Argument to Justify & Stay

34 The Motion lacks any argument or citation whatscever velated 1o its request for a
sley.

35 A parly filing a mofion must also serve and file with it a memoerandum of points

attd guthovilies in suppert of each ground thercof, The absence of such memorandurm may be
consttued as an admission that the motion is not meritorious, as cause for its denial or as & waiver
ol all grounds not so supported.”™ EDCR 2.20(c) (emphasis added).

36, Because the Developer provides ne points and authorities in support of its motion
tor stay, the motion for stay ravst be denied,

4 Eftect On The Developer's Inverse Condemunation Claims

37.  The Developer's petition for judicial review and its inverse condetnnation claims
involve different evidentiary standards.

38, Relative to the petition Lor judicial review, the Developer had to demonstrate that
the City Council abnsed irs diseretion in that ihe June 21, 2017 decision was not supporied by
substantial evidence, whereas, relative 1o ity inverse condemnation claims, the Developer must
prove ite claims by a preponderanee of the evidenee.

39 Because of these different evidentiary standards, the Court concludes that its
conclusions of law regarding the petition for judicial review do not control its consideration of the
Developer’s inverse condemnation claims,

ORDER

Accordingly, IT IS HEREBY ORBERED, ATDNUDGED and DECREEL that the Motion
For A New I'rial Pursuant To NRCP 35(e) And Motion To Alier Or Amend Pursuam To NRCP
52(1 And/Or Reconsider The Findings Of Fact And Conclusions Of Law And Metion To Stay

Pending Nevady Supreme Courl Diveclives is DENIED,

Il
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IT IS FURTHER ORDEREIY THAT the Cowt’s conclusions of law regarding the petition
lfor judicial review do net control ils consideration of the Developer’s ihverse condemnation

claims, which will be subjeel (o farther getion by the Court,

DATED: i éiﬁj_ . 2019.
7 g,% }
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10/23/2017 7:15 PM
Steven D. Grierson

1 RAB CLERK OF THE COURT,
BRADFORD R. JERBIC ﬁi ‘ &

2 || City Attorney
Nevada Bar No. 1056
By: PHILIP R. BYRNES
Senior Litigalion Counsel
Nevada Bar No. 166
By: ELIAS P. GEORGE
Deputy City Attorney
Nevada Bar No, 12379
495 South Main Street, Sixth Floor
Las Vegas, NV 89101
7 || (702) 229-6629 (office)
E?DE] 386-1749 Efax}
8 Email: pbyrnes(@lasvegasnevada.gov
Email: cpeorge@lasvegasnevada.gov
8 Attorneys for C1TY OF LAS VEGAS
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10 DISTRICT COURT
11 CLARK COUNTY, NEVADA

12 JACK B. BINION, an individual; DUNCAN R,
and IRENE LEE, individuails and Trustees of the
i3 LEE FAMILY TRUST; FRANK A SCHRECK,
an individual; TURNER INVESTMENTS, LTD.,
14 a Nevada Limited Liability Company; ROGER P,
and CAROLYN G. WAGNER, individuals and
15 Trustees of the WAGNER FAMILY TRUST,
BETTY ENGLESTAD AS TRUSTEE OF THE
16 BETTY ENGLESTAD TRUST; PYRAMID
LAKE HOLDINGS, LLC.; JASON AND

17 SHEREEN AWAD AS TRUSTEES OF THE
AWAD ASSET PROTECTION TRUST;

18 THOMAS LOVE AS TRUSTEE OF THE ZENA
TRUST; STEVE AND KAREN THOMAS AS
1O TRUSTEES OF THE STEVE AND KAREN CASE NO. A-17-752344-]
THOMAS TRUST; SUSAN SULLIVAN AS DEPT. NO. XX1V

20) TRUSTEE OF THE KENNETH J. SULLIVAN
FAMILY TRUST, AND DR, GREGORY

ey BIGLOR AND SALLY BIGLER,

29 Petitioners,

23 Vs,

24 THE CITY OF LAS VEGAS; and SEVENTY
ACRES, LLC, a Nevada Limited Liability
25 Company,

26 Respondents,

28 RESPONDENT CITY OF LAS VEGAS' ANSWERING BRIEF

Lk Wegas Cily Altorpey
AUF 5. Muam Streed, Ot Flade

L2k Yeges, Nevuda SU110]
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1 Scptember 6, 2000." The City of Las Vegas (“City™) subsequently adopted the Land Use &
2 || Neighborhoods Preservation Element of the Las Vegas 2020 Master Plan on September 2, 2009.
3 Ordinance #6056; revised with Ordinance #6152 on May 8, 2012,
4 The Land Use & Neighborhoods Preservation Element is significant, inter alia, because it
5 || plainly establishes the City’s land use hierarchy. The land use hierarchy progresses in the
following ascending order: 2020 Master Plan; Land Use Element; Master Plan Land Use
7 Designation; Master Development Plan Areas; and Zoning Designation. (Land Use &
5 Neighborhoods Preservation Element at 19.) In the hierarchy, the land use designation is
9 || subordinate to the zoning designation, for example, because land use designations indicate the
10 || intended use and development density for a particular arca, while zoning designations
11 specifically define allowable uses and contain the design and development guidelines for those
i2 intended uses.
13 The City's decision to approve Seventy Acres, LLC’s applications conformed to the
14 || zoning and land use designations of Peccole Ranch, which did not require the approval of a
15 Major Modification, and—thus—warrants deference from the Court. The Nevada Supreme
16 || Court has previously noted that
17 it is not the business of courts to decide zoning issues, Coronet
Homes, Inc. v. McKenzie, 84 Nev, 250, 256, 439 P.2d 219, 223
18 (1968). Because of [a governing body's| particular expertise in
zoning, courts must defer to and not interfere with the [governing
19 body’s| discretion if this discretion is not abused. City Council,
= Reno, 100 Nev. al 439, 683 P.2d at 962,
71 Nevada Contractors v, Washoe County, 106 Nev. 310, 314, 792 P.2d 31, 33 (1990).
22 The City acted within its discretionary powers and properly approved the three
23 || applications without a Major Modification. A Major Modification is similar to a General Plan
24 Amendment. While a General Plan Amendment changes the land use designation within a
25 ,
The Cll:.r r.}f Las Vegah 2029 Md:sler Plan is av.uidble al
26 -
27 % The City of Las Vegas Land Use & Neighborhoods Preservation Element is available at
https://www.lasvegasnevada.gov/cs/groups/public/documents/document/dhn()/mday/~edisp/tst00
28 || 2656.pdf.
‘L: \r-:g-‘.t E‘_‘iu- .-'mun;:lr 2
"L Vg, Newain 89101 0042
T2-229-6625
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1 Simon & Tucker argues that the court was presented with
evidence 1o the contrary, which showed that granting the gaming
2 licenses would in fact be beneficial to the public interest. However,
just because there was conflicting evidence does not compel
3 inlerferance with the Board's decision so long as the decision was
J)onc:d by substantial evidence. O'Donnell v. Buhl, 75 1daho 34,
4 P.2d 668, 669 (1954). It is not the place of the court 10
suquutc its judgrncm for that of the Board as to the weight of the
3 evidence. Gandy v. State ex rel. Div. Investigation, 96 Nev, 281,
282, 607 P.2d 581, 582-583 (1980).
6
7 As in Simon & Tucker, the City Council received conflicting evidence supporting and
8 opposing the applications. Their approval, however, was supported by substantial evidence. The
] Court may not reweigh the evidence or substitute its judgment for that of the Council’s. Instead,
10 it must affirm the decision t}Sihe City Council.
11 DATED this ,2 day of October, 2017.
12 BRADFORD R..-}ERB[C
City Attorney .~ ..
13 I,
14 By: - (‘
15 Senior Liligaliun Counsel |
Nevada Bar No. 166 -
16 ELIAS P. GEORGE
Deputy City Attorney
17 Nevada Bar No. 12379
495 South Main Street, Sixth Floor
18 Las Vegas, NV 89101
Attorneys for CITY OF LAS VEGAS
19
20
21
22
23
24
25
26
27
28
R r~ri o 27 o043

L Vegas, Mevada 801

22296629
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LAND USE HIERARCHY*

ZONING
DESIGNATION

/ LAND LISE DESIGNATION \

£
LAND USE ELEMENT / PLAHS.'BP‘EGMLAREAH_M _
AT
LAS YEGAS 2020 MASTER PLAN ——a———f
/ \ / MEVEGAEHEBHM‘I'HFLAH
PRE-ZONING POST-ZONING
ACPATTORNEY CLEENT PRIVILEGE *REFER TO PAGE 19 OF LAND USE & RURAL NEIGHEORHOQDS PRESERVATION ELEMENT [LAS VEGAS 2020 MASTER FLAN)
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1 || OPPM .
BRADFORI: R. JERBIC
2 || City Attorey (m_ : éﬂ-m.——
Nevada Bar No. {056 1
3 By: PHILIP B. BYRMNES CLERK OF THE COURT
Deputy City Attormey
4 MNevada Bar No. 166
400 Stewart Avenue, Ninth Floor
5 Las Vegas, NV §9101
(702) 229-6629
6 || (702) 386-1749 (fax)
Email: pbymesi@lasvegasnevada gov
7 Anotneys for CITY OF Las VEGAS
and REGIONAL TRANSFORTATION COMMISSION
8
o DISTRICT COURT
14 CLARX COUNTY, NEVADA
11 MOCCASIN & 95 LLC, a Nevada Limited
(2 Liability Company; DOE INDIVIDUALS T
through 3 X; OE CORPORATIONS 1
(3 through X20(; DOE LIMITED LIABILITY
COMPANIES I throupgh XX,
14 Plaintiffs,
15 ¥5.
16 CITY OF LAS VEGAS, a political CASE NO. A-10-627506-C
17 sethdivision of the State of Nevada; THE DEPT. NO. XX VI
REGIONAL TRANSPORTATION
13 COMMISSION OF SOUTHERN
NEVADA: ROE government entities |
19 through XXX; ROE CORPORATIONS 1
through 300K; ROE INDIVIDUALS 1
20 through XXX ROE LIMITED LIABELITY
COMPANIES [ through 32X, ROE quasi-
71 povernmental entities | through XXX,
2 Defendants.
23
24 OPPOSITION TO PLAINTIFF LANDOWNER'S MOTION FOR
RTIAL SUMMARY JUD T ON LIABILITY F TAKIN
25
2% Defendants CITY OF LAS VEGAS and REGIONAL TRANSPORTATION
27 COMMISSION OF SOQUTHERN NEVADA, though their attorneys BRADFORD R. JERBIC,
28 || City Attomney, by PHILIP R. BYRNES, Deputy City Attorney, files the following points and
Laa Vegua City Atlormey
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1 approval. If denigd, the proposed changes could not be made to
the Master Plan of Streets and Highways and the Las Vegas

2 2020 Master Plan, and the approved Sheep Mountain Parkway
and master planned streets woukd remain in their current
3 alignments.
4 (| fd
5 IIL.
b E Y JUID T,
7 In Butler ex rel. Biller v Bepyer, 123 Nev. 450, 457-58, 168 P.3d 1055, 1061 (2007), the
% || Nevada Supreme Court described the standards for granting a motion for summary judgment:

g This court reviews a summary judgment order de novo.

We have previously explained that “[summary judgment is

1% appropriate when the pleadings, depasitions, answers to
intetrogatories, admissions, and affidavits on file show that there

i exXists no genuine issue as to any material fact and that the moving
party is entitled to judgiment as a matter of jaw.” A gehuine issus

12 of material fact exists if, based on the evidence presented, a
reasonable jury could return a verdict for the nonmoving party.

13

14 || The party requesting summary judgment bears the burden of establishing that no triable issues

15 remain. Butler v. Bogdanovick, 101 Nev. 449, 451, 705 P.2d 662, 663 (1985). All reasonable
16 || inferences must be made in favor of the opposing party and the Court may not weigh the

17 || credibility of the evidence. Pepasus v. Reno Newspapers, Inc., 118 Nev. 706, 714, 57 P.3d 82,

18 || 87 (2002).
19 I¥.
20 THE PLACEMENT OF THE NORTH ALIGNMENT ON
THE CITY’S MASTER PLAN OF STREETS AND HIGHWAYS
21 BID N 1 T F THE PR R
22 The City’s Master Plan of Streets and Highways is a planning document. Nevada law

23 || clearly provides that planning activities do not constitute a taking. In an effort to circurnvent this
24 1| clearly established law, Plaintiff argues that the setback requirernents of Las Vegas Municipal

25 || Cede (LVMC) 13.12.150 preclude all develspment of the subject property under the unique

26 circumstances of this case. The setback requirements of LYMC 13.12.150 do not even apply to
27 || the subject property since the City Council never adopted an ordinance establishing a center line
28 || forthe North Alignment. The placement of the North Alignment on the City’s Master Plan of

Laz Yegma City Atioiney
400 E. Skewmnt Ave. 9t Floor
Las Vagaa, Noads 89101
0221946629 -3-
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| Streets and Highways was a routine planning activity that had no legal effect on the use and

(48]

development of the subject property. The amendment did not constitute taking of the subject
property.

The Master Plan of Streets and Highways is part of the City’s Master Plan. LVMC
13.12.020. NRS 278.230(1)(a) describes the purpose of the Master Plan:

A pattern and guide for that kind of orderly physical growth
and development of the city or county which will cause the least
amount of natural resource impairment and will conform to the
adopted population plan, where required, and ensure an adequate
supply of housing, including affordable housing . . . .

oo =] o b R W

The purpose of the City’s Master Plan of Streets and Highways is described in LVMC 13.12.010:
Lo The Master Plan of Streets and Highways has been

prepared by the City Planning Commission to promote the orderly

11 development of land which an increasing population will require,

to eliminate existing congestion and facilitate rapid traffic

i2 movement, and to make provisions for anticipated future raffic

needs.

i3
14 || The Master Plan of Streets and Highways is a planning document and the placement of a

15 || potential roadway on the Plan does not constitute a taking of private property.

14 In Sproul Homes of Nevada v. State ex rel. Department of Highways, 96 Nev, 441, 444,
17 || 611 P.2d 620, 621 {1%E0), the Nevada Supreme Count found that inclusion of a street on a master

18 || plan does not constitute a taking:

19 It is weli-established that the mere planning of s project is
insufficient to constitute a taking for which an inverse
20 condemnation action will lie.

21 The Court adopted the reasoning of a California court in Seléy Reafiy Compary v. Ciiy of San
22 || Buenaventura, 514 P.2d 111 {Cal. 1973).

23 On appeal, the court stated: “In order to state a cause of action for
inverse condemmation, there must be an invasion or an
24 appropriation of some valuable property night which the landowner
possesses and the invasion or appropriation must directly and
25 specially affect the landowner to his injury.” id at 117. The court
continued:
26
If a governmental entity and its responsible officials were
27 held subject to a clair for inverse condemnation merely because a
parcel of land was designated for potential public use on one of the
28 several authorized plans, the process of community planning would
L Veges City Aopmey
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] either grind to a halt, or deteriorate to publication of vacuous
peneralizations regarding the firture use of land. We indulge in no
2 hiyperbole to suggest that if every landownet whose property might
be affected at some vague and distant future time by any of thess
3 legizlatively permissibie plans was entitled to bring an action in
declaratory relief to obtain a judicial declaration as to the validity
4 and potential effect of the plan vpon his land, the courts of this
state would be inundated with futile litigation.
5
id at 117-18 {emphasis added), We agree with this reasoning.
6
7 96 Nev. at 444, 514 P.2d at 621-22.
g In an effort ta avaid the clear reazsoning of Sprowui Hontes, Plaintiff argues that the
9 amendment of the Master Plan of Streets and Highways in conjunction with the setback
18 || requirements of LVMC 13.12.150 constitutes a taking. LVMC 13.12.150 provides:
11 All buildings or sttuctures to be built along any major strect
or highway embraced by the Master Plan shall be set back from the
12 centerline of any existing or propesed major street or bighway a
distance equal to one-half the proposed right-of way width, plus the
13 distance required by the particular zone in which the propenty is
located, unless an ordinance is ted o establish & distance other
14 than one-half the pro right-of-way width, With respect (o any
building or structure located at any intersection described in
15 Section 13.12.100, the forepoing setback requiremerts shall be
increased to conform to the propenty line radius specified in that
14 Section,
17 A setback requirement is a legitimate exercise of the ¢ity's police power and does not
18 amount o a per se taking. Echevarrieta v. City of Rancho Palos Verdes, 103 Cal. Rptr. 2d 165,
19 171 {Cal. App. 2001), the Court stated:
20 Here, while the City has imposed limitations on the height
of pre-existing foliage, it is a legitimate exercise of police power
21 which does not rise o the level of a taking. Contrary to “per se”
takings, “traditional land-use regulations™ such as the
22 inposition of minimal building sethacks, parking and lighting
conditions, landscaping requiremenis, and other design
23 conditions “have long been held to be valid exercises of the
city's traditional police power, and do oot armount to 3 taking
24 mevely because they might incidentally restrict a use, diminish
the value, or impose a3 cost in connection with the property.
25 [Citations.]™ ( Exrlick v. City of Culver City, supra, 12 Cal. 4% at p.
886, 50 Cal, Rper. 2d 242, 011 #.2d 429; HFH, Litd v. Superior
26 Conrt (1975) 15 Cal. 3d 508, 518, 125 Cal. Rpt. 365, 542 P.2d
237 [“[A] zoning action which merely decreases the market value
27 of property does not violate the constitutional provisions
forbidding uncompensated taking or damaging. . . .”].) *The denjal
28 of the highest and best use does et constitute an unconstitutional
Laa Vegaa Ciry AMarney
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1 taking of property. [Citation.] ‘Even where therz is & very
substantial diminution in the value of land, there is no taking . . .
2 [Emphasis added.]
1 || Seealse R & Y, fnc. v. Municipafity of Anchorage, 34 P.3d 289, 296-97 (Alaska 2001}
4 In the case of the subject property, the sethack requirements of LVMC 13.12.150 are not
5 || evenapplicable since the City Council did not adopt an ordinance establishing a centerline for
& the North Alignment. LVMC 13.12.130 provides:
7 With respect to any major street or highway located on a
section line, the section line shall be the centerline unless the
8 Board of Commissioners adopts an ordinance which establishes a
different centerline. With res to any proposed or existing
g major street or highway which does uot follow a
predetermined line, the location of the centerline in each case
10 shall be described by ordinance. [Emphasis added.]
11 Since the setback requirements of LYMC 13.12.150 are measured from the centerline of the
12 || roadway and the City Couricil did not establish a centerline by ordinance, the sethack
13 || requirements of LVMC 13.12.15G could not be enforced in any land use application regarding
14 |1 the subject property.® Sze Exhibit A; Affidavit of Bryan K. Scott, attached as Exhibit K;
15 || Affidavit of James B. Lewis, attached as Exhibit L.
16 The placement of the North Alignment on the Master Plan of Streets and Highways was a
17 || planning activity that did not legally effect Plaintiff’s ability to use or develop the subject
18 || property. This amendment did not constitute a taking of the subject property.
19
20
21
22
21
24
25
26 ?In Boulder City v. Cinnamon Hills Associates, 110 Nev. 238, 247, 871 P.2d 320, 326
(1994), the Nevada Supreme Court noted that a city’s “interpretation of its own land use laws is
47 || cloaked witha presumption of validity and will not be disturbed absent a manifest abuse of
discretion.”
28
Lag Wegsa Ciy Anemay
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AFFIDAVIT OF BRYAN K. SCOTT

STATE OF NEVADA )
COUNTY OF CLARK ; =

BRYAN K. SCOTT, being first duly sworn, deposes and says:

1. I am employed by the City of Las Vegas as an Assistant City Attorney. ] have
personal knowledge of the matters stated herein; and, if called vpon, T am competent to testify
thereto,

2 [ have been assigned as counsel for the City regarding land use and planning
matters for more than eleven years.

3. During my tenure with the City, the Office of the City Attomey has consistently
advised the City Council and the City staff that the City’s Master Plan of Streets and Highways is
a planning document only and that the placement of a roadway on the Master Plan cannot be used
to restrict or impair the development of adjoining parcels.

4 I am aware of the setback requiremenis of VMO 13.12.150. I cannot recail any
situation in my tenure when those setback reguirements have been enforced against any proposed
project on a parcel abutting a roadway placed on the Master Plan.

) The proposals for the Sheep Mountain Parkway do not follow a predetermined
section line. LVMC 13.12.130 requires the City Council to describe the centerline of the
roadway by ordinance. The City Council did not adopt an ordinance describing the centerline of
the North Alignment of the Sheep Mountain Parkway.

6. The setback requirements of LYMC 13.12.150 are calculated from the centerline
of a roadway placed on the Master Plan of Streets and Highways. Since the City Council did not

describe the centerline of the North Alignment of the Sheep Mountain Parloway by ordinance, the

Las Wegas (Cty Altomey
420 E. Stewart fve., Flh Tloer
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I # setback requirements of LYMC 13.12.150 could niot be applied to parcels abutting the MNorth
. Aligrment.
] DATED this éj‘?'??z day of December, 1011,
F T
” . " BRYANK.SCOTT
?E SUBSCRIBED and SWORN 10 before ot
rf: e this [.Jw day of Decemb&r, 2011, CINDY ey

16
1
12
13
14
15
16
17
18
£9
20
71
22
23
74
25
6

27

28

fery Public S1ote g{mg

g ! Mo, 9305301
........... _%f : ot ﬁ“ﬂmﬁwﬂuﬁd 2013
ARY JUI o
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AFFIDAVIT OF JAMES B, LEWIS

STATE OF NEVADA )
COUNTY OF CLARK. % >

JAMES B. LEWIS, being first duly swom, deposes and says:

1. 1 am employed by the City of Las Vegas as a Deputy City Attorney. [ have
personal knowledge of the matters stated herein; and, if called upon, [ am competent to testify
thereto,

2 I have been assigned as counsel for the City regarding land use and planning
matters for more than six years.

3 During my tenure with the City, the Office of the City Attorney has consistently
advised the City Council and the City staff that the City’s Master Plan of Streets and Highways is
a planning document only and that the placement of a roadway on the Master Plan cannot be used
to restrict or impair the development of adjoining parcels.

4. | arm aware of the setback requirements of LYMC 13.12.150. [ cannot recall amy
situation in my tenure when those setback requirements have been enforced apainst any proposed
project on a parcel abutting a roadway placed on the Master Plan.

5. The propesals for the Sheep Mountain Parloway do not follow a predetermined
section line. EYMC 13.12.130 requires the City Couneil to describe the centerline of the
rozdway by ordinance. The City Councli did not adopt an ordinance describing the centerling of
the Notth Alignment of the Sheep Mountain Parkway.

6. The setback requirements of LYMUC 13.12.150 are calculated from the centeriine I

of a roadway placed on the Master Plan of Streets and Highways. Since the City Council did not

describe the centerline of the North Alignment of the Sheep Mountain Parkway by ordinance, the

Laz Vopas City Attomey
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28

setback requirements of LVMC 13.12.150 could not be applied to parcels abutting the North

Alignment. e

DATED this . — day of December, 2011.

s
;

Las Vepas City Anomey
400 E. Steward Ave., 9th Floor
Las Viegas, Mavada B3 1O[

o ' ;f
SUBSCRIBED and SWORN to before {__ )
) i CINDY KEL
me this 3%9 g Ngrsrey Publie ﬁﬁimg
Bre, $3-0558.1
i A gl . Ay B, 2010
NOTARY PUBLI f
700-139-6639 -2-
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OWNER(S)/MAIL TO SITUS Printed:  8/15/2017
780 LAND COLLC 138-31-201-005
%V DEHART LAS VEGAS Page: 10f2
1215 S FORT APACHE RD #120 [PARCEL STATUS [AActive - Locally Assessed Parcel
LAS VEGAS NV, 89117 NV NEIGHBORHOOD | 1351.73 Summeriin East 2017/18
PRIMARY USE 12.000 Vacant - Single Family Residential
|_LAND ACRES 34.07 | LAND SQUARE FEET | 1,484,089 SUMMARY OF TAXABLE VALUES WORKING
LEGAL DESCRIPTION FISCAL YEAR 201314 2014-15 2015-16 2016-17 2017-18
PARCEL MAP FILE 121 PAGE 100 VALUE TYPE BLCM
LOT 1 LAND $17,886,750
SUBDIVISION DISCOUNT
NET LAND $17,886,750
IMPROVEMENTS
SUPPLEMENTAL
COMMON ELEMENT
TOTAL IMPROVEMENT
SECURED PERSONAL PROP
PARCEL TOTAL $17,886,750
EXEMPTION TOTAL
SALES HISTORY
TYPE | SALE DATE | SALE PRICE DEED BOOK PAGE GRANTOR GRANTEE
LAND APPRAISAL
# [CODE | LAND CATEGORY ZONING | UNITTYPE | FF_|DEPTH| UNITS UNIT PRICE TOTALADJ __|ADJ UNIT PRICE | _ADJ VALUE | OVERD VALUE NOTES
1 [1RO1 |Residential AC 34.07 $525,000.00 | [+] 1.0000 $525,000.00 $17,886,750
CODE ADJUSTMENT TYPE ADJ % ADJ VALUE ADJ NOTE CODE ADJUSTMENT TYPE ADJ % ADJ VALUE ADJNOTE
LAND - GOLF COURSE/AG/OPEN SPACE
CLASSIFIED AG/GOLF COURSE MARKET AG/GOLF COURSE
# [CODE | LAND CATEGORY [TYPE| UNITS | UNITPRICE | ADJ [ADJ UNIT PRICE | ADJVALUE | # [CODE| LAND CATEGORY [TYPE| UNITS | UNIT PRICE | ADJ |ADJ UNIT PRICE| ADJ VALUE
CODE ADJUSTMENT TYPE ADJ % ADJ VALUE ADJ NOTE CODE ADJUSTMENT TYPE ADJ % ADJ VALUE ADJ NOTE
IMPROVEMENTS PERMITS
PROJECT NAME] BUILDING COUNT SECTION COUNT [
TYPE | BLDG BUILDING TYPE CL/Q[RNK | AYB | EYB | STY | HGT |[UNITS| BSMT | MEZZ SPRK |%CMP| SQFT [TOTALRCNLD| TYPE DESCRIPTION COUNT [STATUS
ACCOUNT FLAGS
CAT TYPE VAL
PAR Parcel Land Use 12.000
CONV Capacity 0
0054
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OWNER(S)/MAIL TO

SITUS

180LANDCOLLC
%V DEHART

BLDG./SECTION

1215 S FORT APACHE RD #120
LAS VEGAS NV, 89117 NV

LAS VEGAS

138-31-201-005

Printed: ~ 8/15/2017

PARCEL STATUS

A Active - Locally Assessed Parcel

INEIGHBORHOOD

1351.73 Summerlin East

PRIMARY USE

12.000 Vacant - Single Family Residential

BUILDING(S)

No Building:

Page: 20f2

201718

PROJECT NAME

NOTES

OCCUPANCY

CLASS / RANK

YR BLT / EFF YR BLT

% COMPLETE
BUILDING SF
PERIMETER

WALL HEIGHT

# STORIES
#UNITS

EXT. WALL

SPRINKLERS!
ELEVATORS

HEATING/COOLING
HEATING/COOLING
HEATING/COOLING
HEATING/COOLING

BALCONY

FINISHED BSMT.

UNIFIN. BSMT.

OFFICE MEZZ

OPEN MEZZ

SEMI FIN. BSMT.
BSMT. PARKING

STORAGE MEZZ

RCN $ PER SF
RCN

BLDG. RCNLD

IDEPR STATUTORY/TOT]

BLDG. OVERRIDE
EXTRA FEATURES

TOTALS

RCN

RCNLD

Extra Features

TOTAL RCNLD
CODE | DESCRIPTION

[IMPS VALUE

BLDG

UNITS

UNIT PRICE

FAC |ADJUNITPR| AYB | EYB

RCN

DEPR%

RCNLD

NOTES

Pl PPID

0055
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CASE # | 17-176 | SUBJECT PARCEL INFORMATION FISCAL YEAR | 2017/2018

APN [138-31-801-002 etall] Location | Charleston and Rampart | Zoning Desit ion R-PD7 Vacant Yes
Size (acres) [ 178.27 _ |Gross | 178.27|Net Size (sq ft) 7,765,441 Probable Use RESIDENTIAL Offsites Partial

This appeal includes the following parcels that are active for the 17-18 tax year: 138-31-801-002, 138-31-201-005, 138-31-601-008, 138-31-702-003, 138-31-702-004. Approx 26.4% of the|
|gross acreage is in wash. Parcels are located within the former Badlands Golf Course ner the corner of Charleston and Rampart

Density 7DU/AC

General Description

COMPARABLE LAND SALES GRID

Sale No. 1 2 3 4 5 6 7 8

Parcel # 137-27-717-001 175-01-510-001 176-06-310-001 176-06-814-001 138-19-419-009 164-02-510-003 163-19-111-002 163-19-402-007
Buyer RYLAND HOMES NEVADA Pardee Homes RICHMOND AMERICAN HPARDEE HOMES NEVADA ALFLANDCOLLC | CHARLESTON215LL | CRP CALIDAFLAMIN [GRAND CANYON TROPIQ
Seller UGHES HOWARD COMPYUGHES HOWARD COMPHUGHES HOWARD COMPHUGHES HOWARD COMP]|  Crossing Business C SAVWCLIILL BURBANKLLC FOROOSH FARHANG RE
Date of Sale 5/20/2016 6/7/2016 9/9/2016 10/7/2016 7/13/2016 2/1/2016 3/25/2016 10/7/12016
Sale Price $10,115,200 $16,872,000 $15,000,000 $14,855,550 $2,212,500 $16,650,000 $11,690,000 $6,100,000
Cross Streets Far Hills / Fox Hill Hualapai / Sunset Warm Sprin / Ft. Apache | Fort Apach / Warm Sprin | Summerlin / Town Cente | Charleston / Hughes Par [ Flamingo / Hualapai Tropicana / Hualapai
Acres 18.56 33.44 30.86 30.63 3.53 31.46 11.69 9.22
$/Acre 545,000 504,545 486,066 485,000 626,771 529,243 1,000,000 661,605
Time/Market/Other Adj.* | | | | [ [ | | | [ | | | | [ [
Adjusted $/Acre 545,000 504,545 486,066 485,000 626,771 529,243 1,000,000 661,605
Location Summerlin West Summerlin South 4 | Summerlin South 4 | Summerlin South 4 | Summerlin East Summerlin South Southwest Southwest
Zoning/Probable Use P-C R2/RH R-E/MDP R-E/MDP P-C R-URM c-2/cG R-E/ROIR-5
Density (maximum) 5.6-12 du/acre 5.6-12 dufacre 5.6-12 dulacre 5.6-12 dulacre 26 du/acre 25 dulacre 25 dufacre 50 du/acre

Size 18.56 Acres 33.44 Acres 30.86 Acres 30.63 Acres 3.53 Acres 31.46 Acres 11.69 Acres 9.22 Acres

Shape Regular Irregular Regular Regular Regular Irregular Regular Regular
Topography Level o Undulating - Level - Level - Level - Undulating - Level - Level -
Access Typical Typical Typical Typical Typical Typical Typical Typical

Offsites Full Partial Partial Partial Partial Partial Partial Partial
?;’es’::j:;"'pa"“" SUPERIOR SIMILAR SIMILAR SIMILAR SUPERIOR SUPERIOR SUPERIOR SUPERIOR

* Analysis of Market C iti Adj attached.

RECONCILIATION

INDICATED VALUE RANGE OF COMPARABLES 485,000 TO 1,000,000 PER ACRE
CURRENT TAXABLE VALUE OF SUBJECT 386,143 PER ACRE TOTAL TXBL LAND VALUE| 68,837,790 |
RECOMMEND 386,143 PER ACRE TOTAL TXBL LAND VALUE| NO CHANGE |

This appeal consists of 5 total parcels with gross acreages of: 11.28, 34.07, 22.19, 76.93, 33.80. For a total of 178.27 acres. Approx. 26.4% of these parcels or about 47.15 acres
lie in washes and are not valued, approx. 24% of these parcels lie within the FEMA flood zone. Gross acreage value for these parcels is approx. $386,143 per acre. Comps 1 thru
4 have similar zoning to the subject's PD-7 with 1 being most similar in location. Comps 5 thru 8 have higher zoning similar to the R-3 zoning approved by the Las Vegas City
Council on parcel 138-32-301-005. Based on the information provided recommend no change in value.

RECONCILIATION COMMENTS

0057
3181



Case #: 17176
180 LANDCOLLC

Subject(s):

S. 138-31-201-005
S2. 138-31-601-008
S3. 138-31-702-003
S4. 138-31-702-004
S5. 138-31-801-002

Clark County Assessor's Office
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Aerial Map (NearMap 08/02/2016)
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Case #: 17176
180 LANDCOLLC

Subject(s):

S. 138-31-201-005
S2. 138-31-601-008
S3. 138-31-702-003
S4. 138-31-702-004
S5. 138-31-801-002

Clark County Assessor's Office
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Clark County Assessor's Office

Case #: 17176

180 LAND COLLC Comparable(s):
1. 137-27-717-002 1:86,158
Subject(s): 2.175-01-512-001 Date: 9/5/2017
S1. 138-31-801-002 3. 176-06-311-001
S2. 138-31-201-005 4. 176-06-312-001
S3. 138-31-601-008 5. 138-19-419-009 Legend
S4. 138-31-702-003 6. 164-02-510-007 .
S5. 138-31-702-004 7.163-19-111-002 * Subject
8. 163-19-402-007

¥% Comparable
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Property Account Inquiry - Summary Screen
| NewsSearch | Recorder | Treasurer | Assessor | lark County Home |
Farcel ID |[ 138-31-201-005 | Tax Year l[2021 || Diswict ][ 200 [[Rate — ][3.2782
| Situs Address: || UNASSIGNED SITUS LAS VEGAS |
| Legal Description || ASSESSOR DESCRIPTION; PARCEL MAP FILE 121 PAGE 100 LOT 1 1
| Status:. | | Properly Characteristics | | Property Valuas | Property Documents
Active Tax Cap o [Land [ 6260383] [2015111600238 |[ 11162015
Taxable Increase Pel. ' | Total Assessed Value || 6260363
;‘;’;Er":'[p Limit 21BG77 44 !Ne& Aszessad Valus ][ 6260383
Examption Value Maw
Tio, [ow | o :
0-00 Vacant - s& Uﬂll'-l'isilz Ll o
Land Use ingle Family
Re
| Cap Type || OTHER |
| Acreage |[34.0700 |
Exemption
Amaount .00
[Role |[Name |[ Adderass || Since || Te |
180 LAND CO L L|| /O WV DEHART 1215 5 FORT APACHE RD#120 |, LAS VEGAS, NV 89117
Ownar c UNITED STATES BM4/2019] Current
[[Summary
Iterm Amount
Taxes as Assessed 2205,227 22
| Less Cap Reduction I $0.00|
[ Met Taxes I §205,227 22|
JW&D&I
Tax Year Charge Category Amaount Dus Today
THERE IS NO PAST OR CURRENT AMOUNT DUE as of 9/2/2020 £0,00
NEXT NT
Tax Year Charge Calagory Instaliment Amount Dus
2021 Property Tax Principal $51,206.81
MEXT INSTALLMENT DUE AMOUNT due on 10/5/2020 £51,306.81
TOTAL AMOUNTS DUE FOR ENTIRE TAX YEAR
Tax Year Charge Category Remaining Balanca Due
2021 Property Tax Principal $153,820.43
2021 Las Vegas Aresian Basin $0.00|
TAX YEAR TOTAL AMOUNTS DUE as of 8/2/2020 $153,920.43
| PAYMENT HISTORY
Last Paymant Amount $51,209.21
Last Payment Date 8182020
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Fiscal Tax Year Fayments i _ L Bsaaem

I*rigr Calendar Year {aymanis $205.740.08]

Currenl Calandar ¥ear Payments $152.922 89
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MICHELE W. SHAFE

( tﬁa Clark County Assessor

APPRAISAL DIVISION
%@) ) 500 S. Grand Central Pkwy, PO Box 561401, Lus Vegas NV 89155-1401
w Telephone 702-455-4997

www, ClarkCounlyNV.goviassessor

Stipulation for the State Board of Equalization

September 21, 2017

180 Land Co LLC {(“Taxpayer")
1215 § Fort Apache Road #120
Las Vegns, Nevada 89117

RE: Appenl No. 17-176

Parcel No{s). 136-31-801-002; 138-31-201-005; 138-31-601-008;

138-31-702-003; 138-31-702-004; 138-31-712-004 (collectively *Land")
The Appraisel Division of the Clark County Assessor's Office (“Assessor,” and together with Taxpayer, the
“Parties™) has compleied the review of the above referenced parcels and the Assessor has determined ns
Follows (“Assessor Determinations”);

(1) The Land was used as a golf course and thercfore, under NRS 361A.170, designated and classified as
open-space real propery and assessed os an open-space use.

{(2) The Land ceased 1o be used os o golf course, os defined in NRS 361A.0315, on December 1, 2016.
Therefore, the Land no longer falls within the definition of open-space real propery, os defined in NRS
361A.040, and is no longer deemed 1o be used as an open-spece use under NRS 361A.050. In accordance
with NRS 361A.230, the Land has been disqunlified for open-space use assessment,

(3) The Land has been converted 1o a higher use in accordance with NRS 361 A.031. Therefore, the delerred
laxes are owed as provided in NRS 361 A.280.

Taxpayer stipulates to and pccepls the Assessor Determinations. Notwithstanding the foregoing, the Parties
apree that the Petitioner reserves its right to appeal the 2017/2018 tex year valustion of the applicable parcels
identified nbove, in pecordance with NIRS 361.310.

By signing below, Taxpnyer agrees to the above stipulation.

s [

e lari, ax Manoger of
EHB Companfes LLC, {ts Manager
Tuxpayer: 180 Land Co LLC,

DATE: _7-15-|? DA

l||' 1Lk
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PLANNING COMMISSION MEETING
JUNE 13, 2017
VERBATIM TRANSCRIPT - AGENDA ITEM 82

ITEM 82 — DIRECTOR'S BUSINESS — NOTE: NOT TO BE HEARD BEFORE 9:00PM -
DIR-70539 - DIRECTOR'S BUSINESS - PUBLIC HEARING - APPLICANT/OWNER:
180 LAND CO, LLC, ET AL - For possible action on a request for a Development
Agreement between 180 Land Co, LLC, et al. and the City of Las Vegas on 250.92 acres at
the southwest corner of Alta Drive and Rampart Boulevard (APNs 138-31-201-005; 138-31-
601-008; 138-31-702-003 and 004; 138-31-801-002 and 003; 138-32-202-001; and 138-32-
301-005 and 007), Ward 2 (Beers) [PRJ-70542]. Staff recommends APPROVAL.

Appearance List:
TRINITY HAVEN SCHLOTTMAN, Planning Commission Chair

PETER LOWENSTEIN, Planning Section Manager, City of Las Vegas

TODD L. MOODY, Planning Commissioner

BRAD IJERBIC, City Attorey, City of Las Vegas

CHRIS KAEMPFER, Legal Counsel for the Applicant

STEPHANIE ALLEN, Legal Counsel for the Applicant

SHAUNA HUGHES, Legal Counsel for Queensridge Homeowners Association
UNIDENTIFIED SPEAKER

TODD BICE, Legal Counsel for the Queensridge Homeowners

GEORGE GARCIA, GC Garcia, Inc., 1055 Whitney Ranch Drive, Henderson
DOUG RANKIN, GC Garcia, Ine., 1055 Whitney Ranch Drive, Henderson
MICHAEL BUCKLEY, Representative for the Frank and Jill Fertitta Family Trust
FRANK SCHRECK, Queensridge Resident

RON IVERSEN, Board Treasurer, Queensridge Homeowners Association
ANNE SMITH, Queensridge Resident

EVAN THOMAS, Queensridge Resident

EDASA coPy
BN
LuAna D. Holmes, 'City Clerk
Page 1 of 83 93 ree
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PLANNING COMMISSION MEETING
JUNE 13, 2017
VERBATIM TRANSCRIPT - AGENDA ITEM 82

Appearance List continued:
DEBRA KANER, Queensridge Resident

JERRY ENGEL, Queensridge Resident

JOHNNY (last name not provided), Queensridge Resident
LARRY SADOFF, Queensridge Resident

TERRY HOLDEN, Queensridge Resident

HERMAN AHLERS, Queensridge Resident

FRANK PANKRATZ, Applicant/Owner

JAMES JIMMERSON, Legal Counsel for the Applicant
VICKI QUINN, Planning Commissioner

GLENN TROWBRIDGE, Planning Commissioner

SAM CHERRY, Planning Commissioner

MARK FAKLER, GCW Inc., 1555 South Rainbow Boulevard
YOHAN LOWIE, Applicant/Owner

BART ANDERSON, Engineering Project Manager, Public Works, City of Las Vegas
DONNA TOUSSAINT, Planning Commissioner

CEDRIC CREAR, Planning Commissioner

TOM PERRIGO, Director of Planning, City of Las Vegas

(2 hours, 42.5 minutes) [5:06:24 — 7:48,53]
Typed by: Speechpad.com
Proofed by: Arlene Coleman
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PLANNING COMMISSION MEETING
JUNE 13, 2017
VERBATIM TRANSCRIPT - AGENDA ITEM 82

TOM PERRIGO

The zoning for this property, R-PD7 was in existence prior to the change in the General Plan.
The General Plan was a staff-initiated change that 1 believe came in about 2005. The applicant
has a right to that zoning. And there is a requirement that the land use will be amended at some
future date in order to make it consistent. But even if that action didn't come forward, it doesn't
take away the rights that the applicant has to the zoning. The previous, the application for the

project across the street that requires a GPA, or is it a major mod? I forgel now,

COMMISSIONER CREAR
Well, there's a major mod. It was the -

TOM PERRIGO

It's major mod because that did substantially change what was planned for that site. Previously,
when this application came forward and it was significantly more units, we did feel that it was
significantly outside of the, that original plan. This proposal is within the existing density of the
zoning and is not completely outside of the unit count for the plan. So, at this time, we felt that

the development agreement could be the mechanism to exercise the R-PD zoning,

BRAD JERBIC

If T can jump in too and just say that everything Tom said is absolutely accurate. The R-PD7
preceded the change in the General Plan to PR-OS. There is absolutely no document that we
could find that really explains why anybody thought it should be changed to PR-OS, except
maybe somebody looked at a map one day and said, hey look, it's all golf course. It should be
PR-OS. I don't know.

But either way, there will be an attempt in the future, because we don't do general plan
amendments monthly or weekly, We do them quarterly. And at that appropriate time, you will be
able to consider a general plan amendment. If you vote for it, great, they're synchronized. If you

don't vote for it, it doesn't change a damn thing. The zoning is still hard and in place.
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PLANNING COMMISSION MEETING
JUNE 13, 2017
VERBATIM TRANSCRIPT - AGENDA ITEM 82

PETER LOWENSTEIN
Mr. Chairman, Item 82 will be heard at City Council on June 21st, 2017.

STEPHANIE ALLEN
Thank you very, very much.

CHRIS KAEMPFER
Thank you very much.

STEPHANIE ALLEN

We appreciate all your time and lots of deliberation.

CHRIS KAEMPFER
And a good moming,

STEPHANIE ALLEN
And thank you very much. Appreciate it.

CHRIS KAEMPFER
Thank you all, and thank the neighbors for coming as well. Thank you.

(END OF DISCUSSION)

fac
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

NOTE: This combined verbatim transcript includes Items 82 and 130 through 134, which
were heard in the following order: Items 131-134; Item 130; Item 82.

ITEM 82 - NOT TO BE HEARD BEFORE 3:00 P.M. - Bill No. 2017-27 - For possible
action - Adopts that certain development agreement entitled “Development Agreement For
The Two Fifty,” entered into between the City and 180 Land Co, LLC, et al., pertaining to
property generally located at the southwest corner of Alta Drive and Rampart Boulevard.

Sponsored by: Councilman Bob Beers

ITEM 130 - NOT TO BE HEARD BEFORE 3:00 P.M. - DIR-70539 - DIRECTOR'S
BUSINESS - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND CO, LLC, ET AL -
For possible action on a request for a Development Agreement between 180 Land Co, LLC,
et al. and the City of Las Vegas on 250.92 acres at the southwest corner of Alta Drive and
Rampart Boulevard (APNs 138-31-201-005; 138-31-601-008; 138-31-702-003 and 004; 138-
31-801-002 and 003; 138-32-202-001; and 138-32-301-005 and 007), Ward 2 (Beers) [PRJ-
70542]. Staff reccommends APPROVAL.

ITEM 131 - NOT TO BE HEARD BEFORE 3:00 P.M. - GPA-68385 - ABEYANCE ITEM -
GENERAL PLAN AMENDMENT - PUBLIC HEARING - APPLICANT/OWNER: 180
LAND COMPANY, LLC - For possible action on a request for a General Plan Amendment
FROM: PR-OS (PARKS/RECREATION/OPEN SPACE) TO: L (LOW DENSITY
RESIDENTIAL) on 166.99 acres at the southeast corner of Alta Drive and Hualapai Way
(APN 138-31-702-002), Ward 2 (Beers) [PRJ-67184]. Staff has NO RECOMMENDATION.
The Planning Commission failed to obtain a supermajority vote which is tantamount to

DENIAL.
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

ITEM 132 - NOT TO BE HEARD BEFORE 3:00 P.M. - WVR-68480 - ABEYANCE ITEM
- WAIVER RELATED TO GPA-68385 - PUBLIC HEARING - APPLICANT/OWNER: 180
LAND COMPANY, LLC - For possible action on a request for a Waiver TO ALLOW 32-
FOOT PRIVATE STREETS WITH A SIDEWALK ON ONE SIDE WHERE 47-FOOT
PRIVATE STREETS WITH SIDEWALKS ON BOTH SIDES ARE REQUIRED WITHIN
A PROPOSED GATED RESIDENTIAL DEVELOPMENT on 34.07 acres at the southeast
corner of Alta Drive and Hualapai Way (Lot 1 in File 121, Page 100 of Parcel Maps on file
at the Clark County Recorder's Office; formerly a portion of APN 138-31-702-002), R-PD7
(Residential Planned Development - 7 Units per Acre) Zone, Ward 2 (Beers) [PRJ-67184].
The Planning Commission (4-2 vote) and Staff recommend APPROVAL.

ITEM 133 - NOT TO BE HEARD BEFORE 3:00 P.M. - SDR-68481 - ABEYANCE ITEM -
SITE DEVELOPMENT PLAN REVIEW RELATED TO GPA-68385 AND WVR-68480 -
PUBLIC HEARING - APPLICANT/OWNER: 180 LAND COMPANY, LLC - For possible
action on a request for a Site Development Plan Review FOR A PROPOSED 61-LOT
SINGLE FAMILY RESIDENTIAL DEVELOPMENT on 34.07 acres at the southeast
corner of Alta Drive and Hualapai Way (Lot 1 in File 121, Page 100 of Parcel Maps on file
at the Clark County Recorder’s Office; formerly a portion of APN 138-31-702-002), R-PD7
(Residential Planned Development - 7 Units per Acre) Zone, Ward 2 (Beers) [PRJ-67184].
The Planning Commission (4-2 vote) and Staff recommend APPROVAL.

ITEM 134 - NOT TO BE HEARD BEFORE 3:00 P.M. - TMP-68482 - ABEYANCE ITEM -
TENTATIVE MAP RELATED TO GPA-68385, WVR-68480 AND SDR-68481 - PARCEL 1
(@ THE 180 - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND COMPANY, LLC
- For possible action on a request for a Tentative Map FOR A 61-LOT SINGLE FAMILY
RESIDENTIAL SUBDIVISION on 34.07 acres at the southeast corner of Alta Drive and
Hualapai Way (Lot 1 in File 121, Page 100 of Parcel Maps on file at the Clark County
Recorder’s Office; formerly a portion of APN 138-31-702-002), R-PD7 (Residential
Planned Development - 7 Units per Acre) Zone, Ward 2 (Beers) [PRJ-67184]. The Planning
Commission 4-2 vote) and Staff recommend APPROVAL.
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

Appearance List — Items 131-134:

CAROLYN GOODMAN, Mayor

BRAD JERBIC, City Attorney

BOB COFFIN, Councilman

TODD BICE, Legal Counsel for the Queensridge Homeowners
STEPHANIE ALLEN, Legal Counsel for the Applicant
FRANK SCHRECK, Queensridge resident

CHRIS KAEMPFER, Legal Counsel for the Applicant

TOM PERRIGO, Planning Director

GEORGE C. SCOTT WALLACE

LILTIAN MANDEL, Fairway Pointe resident

DAN OMERZA, Queensridge resident

TRESSA STEVENS HADDOCK, Queensridge resident

NGAI PINDELL, William S. Boyd School of Law

DOUG RANKIN, 1055 Whitney Ranch Drive

LOIS TARKANIAN, Councilwoman

GEORGE GARCIA, 1055 Whitney Ranch Drive

MICHAEL BUCKLEY, on behalf of Frank and Jill Fertitta Family Trust
STAVROS ANTHONY, Councilman

SHAUNA HUGHES, on behalf of the Queensridge homeowners
HERMAN AHLERS, Queensridge resident

BOB PECCOLE, on behalf of Appellants in the Nevada Supreme Court
DALE ROESSNER, Queensridge resident

ANNE SMITH, Queensridge resident

KARA KELLEY, Queensridge resident

PAUL LARSEN, Queensridge resident

LARRY SADOFF, Queensridge resident

LUCILLE MONGELLI, Queensridge resident
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

Appearance List continued — Items 131-134:

RICK KOSS, St. Michelle resident

HOWARD PEARLMAN

SALLY JOHNSON-BIGLER, Queensridge resident
DAVID MASON, Queensridge resident

TERRY MURPHY, on behalf of the Frank and Jill Fertitta Trust
ELAINE WENGER-ROESSNER

TALI LOWIE, Queensridge resident

JAMES JIMMERSON, Legal Counsel for the Applicant
YOHAN LOWIE, Applicant/Owner

RICKI BARLOW, Councilman

BOB BEERS, Councilman

Appearance List — Item 130:

CAROLYN GOODMAN, Mayor

BRAD JERBIC, City Attorney

LOIS TARKANIAN, Councilman

CHRIS KAEMPFER, Legal Counsel for the Applicant
YOHAN LOWIE, Applicant/Owner

BOB COFFIN, Councilman

JAMES JIMMERSON, Legal Counsel for the Applicant
STEVEN D. ROSS, Councilman

STEPHANIE ALLEN, Legal Counsel for the Applicant
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

Appearance List — Item 82:

CAROLYN GOODMAN, Mayor

BRAD JERBIC, City Attorney

CHRIS KAEMPFER, Legal Counsel for the Applicant
STEVEN D. ROSS, Councilman

STEPHANIE ALLEN, Legal Counsel for the Applicant

In the order noted above:

Items 131-134

(7:29:35 - 10:27:00) [2 hours, 58 minutes, 35 seconds]
Item 130

(10:27:00 — 10:48:47) [21 minutes, 47 seconds]

Item 82

(10:48:47 — 10:51:57) [3 minutes, 10 seconds]

Typed by: Speechpad.com
Proofed by: Arlene Coleman
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

496 STEPHANIE ALLEN

497  Your Honor and members of the Council, Stephanie Allen, 1980 Festival Plaza. All of Agenda
498  Items 131 through Agenda Item 134 are all related items that we would like to be heard together
499  if we could.

500

501 MAYOR GOODMAN

502  Okay. All right. So we'll go from that. Okay.

503

504 STEPHANIE ALLEN

505  Okay. So, with that said, we thank you for your consideration today. I echo Chris' sentiments that
506  we very much appreciate Mr. Jerbic's work as well as all of your staff on this and the neighbors
507  that are here tonight. [ know I haven't been in all of those meetings. Mr. Jerbic has been. I was in
508  one last night.

509  And I will say, for the record, there is a possibility of getting this done, I think, in my opinion.
510  And I think if this, if we can move forward, instead of constantly being delayed, and have

511  something to show to the lenders, to this developer, then we've got some good faith going

512 forward that we'll work on the Development Agreement and the holistic plan. And I think we can
513  get there, so we appreciate you considering this first.

514  So, with that said, if I could have you look at the overhead. There are four applications before
515  you. One is the GPA amendment, and the GPA amendment goes beyond the 34 acres that are
516  before you today. The GPA amendment covers all of the green area here, except for the piece in
517  Section A. And the request is to go from what the City currently has designated as PR-OS to

518  Low. There's a dispute as to the PR-OS designation.

519  We've done a lot of research and haven't been able to find any indication of how PR-OS was

520  placed on this property. It looks as though at some point, because it was a golf course, the City
521  made that correction to PR-OS. But it was without any notice or hearing on behalf of the

522 property owner. So PR-OS is in dispute, but the request, needless to say, the request is to go to
523  Low on this portion of the property, which is consistent and actually less than what the
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

524 Queensridge property is, which I believe is Medium Low. So it's even lower than what

525  Queensridge is.

526  There is no zone change before you. The property is zoned R-PD7. So currently, this is the 34
527  acres we're talking about. Currently, you can develop up to 7.49 units to the acre under the

528  existing zoning on the property. We are not suggesting that and never would, because frankly it's
529  not consistent with the Queensridge homes out there.

530  What we're proposing, as Chris mentioned, is 1.79 units per acre. And the way this has been laid
531  outis to be compatible and consistent with the homes that are already existing in Queensridge.
532 Keep in mind, this will have different street networks. So the entrance would be on Hualapai. So
533  this would be a new street network, with a new HOA, and it will be below the existing home

534  elevation. So it would be below grade and more in the goalie, for lack of a better word.

535  But you'll see here, let me just show you, for example, there are 17 homes along this existing
536  Queensridge property line. We are proposing 15 homes. So you've got less density adjacent to the
537 lots that exist in Queensridge. Similarly, up here, you've got 20, I guess about 21 homes adjacent
538  to just about 20 homes up here to the north. So we've taken the lot sizes that exist in Queensridge
539  and we've put compatible, comparable zoning adjacent to it and come to a density of 1.79 units
540  to the acre.

541  As Chris mentioned, if this were any other project and we were coming in on a standalone infill
542  project, and you had us come in with a density of 1.79 units to the acre adjacent to higher density
543  or the exact same density, this Council would approve it in a heartbeat.

544  The other two applications relate to — there's a waiver for the street sections to allow private

545  street improvements. So this is the proposed street section, which would have a 32-foot street
546  with roll curbs and then an easement area on either side for landscaping. In Queensridge, in San
547  Michelle, there's only one sidewalk in the street, so it's got the additional two sidewalks.

548  Soit, I guess, exceeds some of the existing Queensridge neighborhoods in that regard, and it's
549  been approved in other private communities, just like on the D.R. Horton application that was on

550  your agenda not too long ago. So that's the requested waiver application.
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

And then the tentative map is consistent with the site development plan review to allow these 61
lots on 34 acres with a density of 1.79 units to the acre.

Again, should this Council be willing to approve this, we will give you our word that we'll
continue to work with the neighbors, the neighbors that are here, that we met with as late as
night, to see if we can get to a development agreement, and should that development agreement
be approved for the whole property, it would supersede this. But in the meantime, we'd very
much appreciate your approval of this so that we can take it to the lenders and say the two years
that have gone by have been worth it. We've got something to show you, and at least we can
move forward.

So we appreciate your consideration, and we're happy to answer any questions.

MAYOR GOODMAN

Any questions at this point? Let's see, Mr. Perrigo, you want to make comments?

TOM PERRIGO

Thank you, Madame Mayor. This is the same report that was given to Planning Commission so
many months ago. The proposed 61-lot residential development would have a net density of 1.79
dwelling units per acre. The proposed low density general plan designation, which allows up to
5.49 units per acre, allows for less intense development than the surrounding established
residential areas, which allows up to 8.49 units per acre. The densities and average lot size of the
proposed development are comparable to the adjacent residential lots. Staff, therefore,
recommends approval of the General Plan Amendment to low density residential.

The applicant is requesting interior streets that do not meet Title 19 standards. However, the
proposed private interior streets will provide roadways, sidewalks, and landscaping in a
configuration similar to and compatible with that of the surrounding development. The 32-foot
wide streets will allow for emergency access and limited on-street parking, while the adjacent
sidewalk and landscaping will provide safe pedestrian movement and enhance the aesthetics

within the subdivision. Staff therefore recommends approval of the requested waiver.
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

579  The development standards proposed by the applicant fall into two categories — those containing
580 20,000 square feet or less and those containing greater than 20,000 square feet. Standards for lots
581 20,000 square feet or less are generally consistent with R-D zoned properties, and lots greater
582  than 20,000 square feet are generally consistent with R-E zoned properties. If applied, these

583  standards would allow for development that is compatible with that of the surrounding gated
584  neighborhoods.

585  In addition, the proposed plan includes usable open space that, usable open space areas that

586  exceed the requirement of Title 19. Staff, therefore, recommends approval of the site

587  development plan review and tentative map.

588

589 MAYOR GOODMAN

590  Thank you very much. All right. Is there anyone from the public who wishes to be heard on this
591  item? Please come forward. State your name for the record. Yes, please.

592

593  GEORGE C. SCOTT WALLACE

594  Your Honor, Councilwoman —

595

596 MAYOR GOODMAN

597  Oh yes, I see there are enough people. Let's keep each one's comment to a minute, unless it is a
598  representative of a particular group that we've already heard from. So please.

599

600 GEORGE C. SCOTT WALLACE

601  Your Honor, Councilwoman, Councilmen, my name is George C. Scott Wallace. I'm a retired
602  professional engineer. I live at, in Las Vegas since 1960; it's been my home. I reside now at 9005
603  Greensboro Lane.

604 1 am speaking in favor of the application. My background, very briefly, is I came to Las Vegas in
605  1960. I started an engineering design company in 1969. Our company, which I sold in the year
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CITY COUNCIL MEETING
JUNE 21, 2017
COMBINED VERBATIM TRANSCRIPT — AGENDA ITEMS 82, 130-134

COUNCILMAN ROSS
Thank you, Mr. Kaempfer.

STEPHANIE ALLEN
I just wanted to echo that. We’ll miss you, and we appreciate all of your hard work and time and
dedication. So thank you so much for everything you’ve done for the City of Las Vegas to make

it so great.

COUNCILMAN ROSS
Thank you.

STEPHANIE ALLEN
We appreciate it.

MAYOR GOODMAN
Thank you.

COUNCILMAN ROSS
Thank you.

MAYOR GOODMAN
And I can assure you the Council feels the same way. We’re very proud of these gentlemen and
everything that they have done as public servants, both with the legislature and City Council.
Mayor Pro Tem Ross, for his 12 years here and devotion to the citizens and people and
development, just kudos.

(END OF DISCUSSION)

/ac
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PROFESSICMAL COAPORATION ) A | O LAWYERS

ATTDE MEYS AT LAW

=4 B ARTINDHALE-HUBBELL “AW™ PIREEMMNENI
“*HUPER LAWYERS BUSIMESS LINGATION

SSTERHEN NAIFEH “BEST LAWVERE®

**ECIENT OF THE PREATISIOUS ELLES SLAND

MEDAL OF FONOR, 2012

**FELLOW, AMERICAN ACADENMY

D F MATHWON AL uﬂwens
*=DIFLOMAT, AMERICAN COLLEGE

ecember ?* 2016 CIF FAMILY TRIAL LAWYEERS
*oFAMILY LAW SPECIALIST, NEVADA STATE BAR

By Email and U.S. Mail
Brad Jerbic, Esq.

Las Vegas City Attorney
Las Vegas City Hall
4895 8. Main Street

Las Vegas, NV 89101

Dear Mr. Jerbic:

This letter is communicated to you and to your City Manager and the Honorable City
Councilpersons to address a serious issue that threatens to deprive our clients’ land use
and property rights that we would ask you to address and correct immediately.

Our firm has the privilege and pleasure of representing land owners Fore Stars, Ltd., 180
Land Co.,, LLC and Seventy Acres, LLC, and those companies' manager, EHB
Companies, LLC. Our clients have had the privilege of appearing before the City Planning
Commission on October 18, 2016, and before the City Council on November 16, 2016.

Following the City Council's meeting, our clients decided that they desire to develop a
portion of the land owned by 180 Land Co., LLC, to develop 61 homes on approximately
35 acres of land which is presently zoned R-PD7, and in a manner that is compatible with
existing housing, compatible with existing density, lot sizes, and landscape requirements,
and otherwise meets the requirements of the City relative to the development of single
family residence homes.

In Pre-Application prior meeting(s) with the City of Las Vegas Department of Planning,
and others, our clients have been advised that a General Plan Amendment to the General
Plan, which is also known as the City Master Plan, was not needed in conjunction with
our clients proposed development of 61 houses on approximately 35 acres. It was not
needed because at the time of the Property being zoned in 1990, as detailed by Mr. Jerbic
in communications at the City Planning Commission and the City Council, as well as in
private communications with our clients and others, that hard zoning at R-PD7 had been
placed upon this property in 1990 without any type of a conflicting Master Plan. The hard
zoning was confirmed by City Ordinance in 2001.

However, our clients have been advised earlier today, Wednesday, December 7, 2016, a
day that will forever live in infamy, that a General Plan Amendment is required to be filed

4715 SOUTH SH4TH STREET, SUITE 100 = LAS VEGAS, I 89101 » (702) 388-7171 » FAX: (702] 380-6422 « EMAIL: [|@jmmerscniawirm.com
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Tom Perrigo

Brad Jerbic, Esq.
Fore Stars, Ltd., et al
December 7, 2016
Page 2

contemporaneously with the site plan development for 61 lots on the 35 acres, without
which, according to Mr. Swanton, the application for approval of the 61 lots on the 35
acres "would not be accepted.”

Cur clients have been advised exactly the opposite on multiple occasions prior to today,
specifically, that a General Plan Amendment was not required, and if it were to be
required, it could be done later on in the project and did not have to be filed concurrently
with the submission of the tentative map, and certainly was not something that would be
required as a condition to the City Planning Department considering the tentative map for
61 homes on the 35 acres. The basis for this, it now appears, comes from a new position
of the City of Las Vegas that there exists a General Plan designation of PR-OS upon the
land owned by our clients, for which the tentative map applies and that somehow the
General Plan or PR-0S must be amended to Medium Residential Development as part
of the application as a condition to develop these homes.

Reference is made to the letter of Frank Pankratz to Tom Perrigo of today's date, which
is gquoted herein verbatim, as follows:

“Tom,

We wanted to follow-up to the telephone conversation of today with Peter, Chris
Kaempfer and | concerning the apparent PROS general plan designation on the
property on which The Badiands golf course was cperated ("Property”). We have
researched extensively the issue of when, or if, the general plan designation of
PROS was placed on the Property.

First, we can find absolutely no evidence that the PROS designation was in place
on the Property prior to 1997, which means it clearly could not have been in place
prior to the time the RPD-7 designation was established for the Property. The 27-
golf course was not completed until 1997 to 1889, and as such, the PROS
designation could not have been added before that time period. Further your office
has advised us that the designation, if it exisis cccurred much later perhaps 2015,
although you told us that you “could not find” any record of the designation. The
attached two letters would further confirm that.

Secondly, and more important fundamentally, we can find absolutely no evidence
that the PROS general plan designation was placed on the Property through a
formal, publicly noticed hearing process. Unless The City can direct us to the date
and time that this formal, public hearing process took place, we must assume that
the general plan designation of PROS, if designated at all, was placed on the
Property through an administrative process or action of some kind. It is our
understanding that a general plan designation on property cannot be added or
changed except through a formal, public hearing process with all affected property

Lo 8868620
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Tom Perrigo

Brad lerbic, Esq.
Fore Stars, Ltd., et af
December 7, 2016
Page 3

owners having reasonable notice and an opportunity to be heard. So if, in fact, no
such public hearing process took place, the general plan designation of PROS, if
it exists, was placed on the Property inappropriately and improperly and is not
valid. We must therefore insist that any such PROS designation be removed from
the Property forthwith.

In reading NRS 278.348 (3) (e), the PROS designation, even if such a designation
exists, does not affect the existing R-PD7 zoning on the Property or the
development rights we have under that existing zoning designation. The PROS
general plan designation, if it exists at all, is clearly improperly on the Property and
must be removed. If The City is taking the positon that the PROS General Plan
designation does in fact exist on the Property, than The City has severely damaged
the Property for which The City, at the least, would be responsible. Thank you for
your immediate attention to this matter.

180 Land Co LLC, Seventy Acres LLC and Fore Stars Ltd.
Nevada limited liability companies

By: EHB Companies LLC
a Nevada limited liability company
Its:  Manager

By:
Name: Frank Pankratz

Its: Manager

Date: S

(A copy of this letter and its two attachments are enclosed herewith).

The City's position, quite candidly, constitutes improper conduct by the City of Las Vegas.
Please see Section 3 on Page 2 of the attached Ordinance #3636, which adopted the
City of Las Vegas' "General Plan". This is the General Plan that was adopted prior to the
2020 Master Plan in September of 2000, It states, "The adoption of the General Plan
referred to in this Ordinance shall not be deemed to modify or invalidate any proceeding,
zoning designation, or development approval that occurred before the adoption of the
Plan nor shall it be deemed to affect the Zoning Map adopted by and referred to in LVMC
18.02 040"

Lo 8860621
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Tom Perrigo

Brad Jerbic, Esg.
Fore Stars, Ltd., et al
December 7, 2016
Page 4

In this regard, we would like to have the following questions answered by the City of Las
Vegas in the next 10 days:

1 If the City's position is that there exists a PROS Master Plan designation on
the Property owned by our clients, on what date and by what action was this
Master Plan designation imposed upon that Property?

Please provide copies of all such actions by the City Planning Commission
and City Gouncil, as provided by NRS 278.240.

2, What written notice was given to the landowners of the Property with regard
to a PROS Master Plan land use designation? And when? In this regard,
who was given written notice in conformance with the Nevada Revised
Statutes?

Please provide copies of any and all written document(s) or notice(s) you
may claim was given to the landowners, the landowners within 750 feet of
the property, and the thirty (30) closest landowners as specified in NRS
278.260.

3. If the City of Las Vegas has placed without notice to the Property Owners a
PR-OS land designation upeon earlier-zoned R-PD7 Property, what
remedies does the Property Owner possess?

This new position by the City of Las Vegas, in our view, appears to be fabricated, and/or
fraudulent, a breach of our clients’ rights, and completely at odds with all prior
representations in writing or otherwise that have been made by the City and its
representatives to our clients. Any type of maintenance of such an improper position
constitutes an intentional action on the part of the City of Las Vegas which places itself
an a collision course with our clients’ dedicated rights to development on their Property.

If we are misunderstanding the City's new position, we ask you for an immediate
clarification.

We look forward to your response to these questions, and to your explanation as to why

the City is now faking this position of requiring a GPA as a condition to submit our clients’
tentative map request by our clients to build its property.

Lo 88650622
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Tom Perrigo

Brad lerbic, Esqg.
Fore Stars, Ltd., et al
December 7, 2016
Page 5

If, in fact, the City of Las Vegas is attempting to improperly add conditions and/or
restrictions to the use of our clients' Property, such actions clearly expose the City of Las
Vegas to liability and substantial money damages together with our clients’ rights to
receive equitable and injunctive relief. The same could constitute a taking. Regardless,
any attempts to impose a PR-OS land designation upon our clients' property is illegal,
invalid and unenforceable, and the same should be struck down. Such actions by the
City constitute irreparable injury to our clients, harm the enjoyment and use of their
Property, and about which our clients can establish a likelihood of success on the merits.

Our clients simply wish to develop their Property based on existing zoning and land use
rights and wish to work with the City of Las Vegas in a proper manner. The City's action
to attempt to impose a Master Plan (General Plan) Amendment of PR-OS land
designation upon our clients' property is improper and should not stand.

Thank you in advance for your anticipated consideration, cooperation, and
comprehensive response.

Sincerely,

THE JIMMERSON LAW FIRM, P.C.

JdJispiks

cc;  Carolyn Goodman, Mayor
Steven D. Ross
Lois Tarkanian
Ricki ¥, Barlow
Stavros S, Anthony
Bob Coffin
Bob Beers
Betsy Fretwell, City Manager
Tom Perrigo
Yohan Lowie
Vickie DeHart
Frank Pankratz
Todd Davis, Esq.
Chris Kaempfer, Esq

Lo 888623
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Tom,

We wanted to follow-up to the lelephone conversation of today with Peter, Chris
Kaempfer and | concerning the apparent PROS general plan designation on the
property on which The Badlands golf course was cperated ("Property”). We have
researched extensively the issue of when, or if, the general plan designation of PRCS
was placed on the Property.

First, we can find absolutely no evidence that the PROS designation was in place on the
Property prior to 1997; which means it clearly could not have been in place prior to the
time the RPD-7 designation was established for the Property. The 27-golf course was
not completed until 1987 to 1899, and as such, the PROS designation could not have
been added before that time period. Further your office has advised us that the
designation, if it exists occurred much later perhaps 2015, although you told us that you
“could not find” any record of the designation. The attached two letters would further
confirm that.

Secondly, and more important fundamentally, we can find absolutely no evidence that
the PROS general plan designation was placed on the Property through a formal,
publicly noticed hearing process. Unless The City can direct us to the date and time
that this formal, public hearing process took place, we must assume that the general
plan designation of PROS, if designated at all, was placed on the Property through an
administrative process or action of some kind. It is our understanding that a general
plan designation on property cannot be added or changed except through a formal,
public hearing process with all affected property owners having reasonable notice and
an opportunity to be heard. So if, in fact, no such public hearing process took place, the
general plan designation of PROS, if it exists, was placed on the Property
inappropriately and improperly and is not valid. We must therefore insist that any such
PRQOS designation be remaved from the Property forthwith.

In reading NRS 278.349 (3) (&), the PROS designation, even if such a designation
exists, does not affect the existing R-PD7 zoning on the Property or the development
rights we have under that existing zoning designation. The PROS general plan
designation, if it exists at all, is clearly improperly on the Property and must be removed.
If The City is taking the positon that the PROS General Plan designation does in fact
exist on the Property, than The City has severely damaged the Property for which The
City, at the least, would be responsible, Thank you for your immediate attention to this
matter.

180 Land Co LLC, Seventy Acres LLC and Fore Stars Ltd.
Nevada limited liability companies

Lo 8860624
3213



By: EHB Companies LLC
a Nevada limited liability company
Its:  Manager

By:
Name; Frank Pankratz
Its:  Manager
Date:;
cc Peter Lowenstein
Attachements-2
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CITY of LAS VEGAS

PLANNING AND DEVELOPMENT DEPARTMENT

Mr Clyde O Spitze, Vice Prezident / S

Panlacara
6763 West Charlesion Boulavard
Les Vegas, Mevada 88102

Re BADLANDS GOLF COURSE, PHABE 2

Dear Mr Spilze

Cily racords indicate that an 18 hole golf course with associated facilibes was approved
as part of the Peccole Ranch Masler Plan i 1990 The property was subsaquently
zonad R-PD7 (Residential Planned Davelopment - 7 Units Per Acre) Any expansion of
the galf course wathin the R-PDT srea would be allowed subject to the approval of a plot

plen by the Planning Commussion . |

If any addrbanal informalion 1s needed regerding this properly please do not hesiala to ,
conlact me F

Robert & Genzer, Flanning Superisor
Current Planning Drvision

R&Gerh

400 E STEWART AVENUE » LAS VEGAS, NEVADA E9101-2995
cLv 009 (702) 225-6011 (VOICE) = (702) 386-3108 (TDD)

Lo 88560626
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Las Vegas, NV 89101

RE Badlands Colf Course, Phase 7

Drexr Bobh
As you kuow the Badlands Goli’ Cotrss n Peceole Ranch 15 proposing to develop an addibom] 9
hele courss between the eosing golf conrse gnd Alla Dnve  Thie mostog Master Fian zoamg of
{his irea 18 RPD<7, and (ha golf courss wonld ba developed wlhun st zooed parcel T would like o
Ietter from the City stating that & goif course would be compalible wathun fhus zowng 1 the

letter for the bank

i

‘Thank you for your copsderalion 1n This matier ‘
gz
Az =
[= =
=
zo £
T =
~ =D us

A

5783 Wast Chariasion Bouleverd * Lies Viegas, Neveda 89102 « (T02) 268-0118 » Fax (T02) 2584958

(3AI503Y
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o

_AK ORDINAMCE TC ADOPT A HEW CGENIRAL PLAN FOR THE CITY CF &

BILL NHO. 922

ORDINANCE NWo. 3836

VEGHS, NEVADA, IMCLUDTHG MANDATORY AND ODPTIOKAL PLEMENTS T:EAREQF
AS REQUIREDR BY CHAFTZE 176 OF NREVADA REVISED STATUTES; PV_“jIﬂb
TIFLE 19, CHAPTFR 2, SECTION 20, OF THE MUMNICIFAL CODE COF
CITY OF LhS VEGAS,. HEVADA, 138% EDITION, TO EEFLECT THE =2
OF SAID PLAN; PROVIDING FCR OTHER MATTER2 FROFPERLY RELATY
TFERETO AND REPEALING ALL OZRDIMANCES AMD FARTS OF URDIHAhE_H hi)
COMFLICT HEREWZITH.

TI1aH

sponzored By: Summary: Adepts 8 new Senecil Pian
Councllman Scott Higginson for tha clty of Las Vegasz, Nevada.

THE CITY COUNCIL OF THE CIT¥ OF LAS VEGARE DOES ZESfHY

QORIEAIN RS FOLLOWE:

SECTION L: Yhe General Plan of the City of Las
vagas, Hevada, adopted by the Planning Comnlssion on Decemzer 13,
1891, and approved for adeptlen by the City Council on the 1st :
day af _ april , 1892, iz heraby adopted ss the maztac plan f
for the City ss reguired by Chapter 278 of Nevada Revizer sStat-
utos [NRS). The General vlan includes mandatory and opticnal
glements described in NR3 Chapter 278 and includes bext, Iibure
land use maps, the Dowatown Development Plan, &nd the Master plsn
af Streetz znd Highways. The censral FPlan shall be cn £33z in
the office of the Department of Community Blannisg znd Covelop-
ment .

SEOTION 2: Title 19, Chaplar 2, Secticn 26, I the
Municipal Code of the Clty of Las ¥egas, Nevada, 198] EZdizian, is
nereby amended to read a2s follews:
19.02,.02Q: thy This Title is adopted in ocder (g copcferve end
promate the public health, safety, merals and geoneral wellare of
the city snd the present and futuce inhabitants of the Citr,

(B} This Tltle is adepted in conformity with arnd in
censanance with the Comprahensive deheral Master {Flans] lan of
the City of Las vegas (as adopted hy the City Council op March 7,

1940, and Februagy 5. 1975.1, the initial vecsian of wiich was

LO 00004128
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22
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adopted in 1960 and the most recent version of which was sfopted

on April 1 , 1992, In this regard this Tiile ig

designed to improve the safety and convenience and lessen
congestion in the public streets, to provide adegquate protsction

against fire, panic and other dangers, to provide adeguats light

and air, to prevent the overcrowding of land, to avoid unfue con-.

centration of population, to facilitate the adeguate provision ef
transportation, water, sanitary sewerage, storm drainage,
schools, parks, recreation and other public conveniences =zad
necesgities, to maintain the character of land uses in the
various property districts, to conserve the value of land znd
buildings and protect anestment in same, and to encouraces the
[utmost property] most desirable uses of the land.

{C) This Title is adopted to protect the characzsr,
social advantages and economic stability of the residentizl, com-
mercial, industrial and other areas within the City and tz assure
the crderly, efficient and benaficial development of sueh areas.

SECTION 3: The adoption of the General Plan rsferred
to in this Ordinance shall not be deemed to modify or lnvalidate
any procesding, zoning designation, or development approvsl that
occurred before the adoption of the Plan nor shall it be Zzemed
to affect the Zoning Map adopted by and referred to In LvMC
18.02.040.

SECTION 4: The Genaral Plan adopted by this Zzdi-
nance and any of its constituent elements may be amended -y resc-
lution of the City Council, subject to spplicable procedu-es and
requirements set forth in Nevada Revised Statutes; provicsd,
however, that any repealer, replacement, or comprehsnsive smend-
ment of or to the General Plan shall be by means of ordinance.

SECTION 5: If any section, subsection, subdivision,
paragraph. sentence, clause or phrasa in this ordinance cr any

part therecf, is for any reason held to be unconstitutionzl or

- LO 00004129
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25
26
47
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30
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a2

invalid or ineffective by any court of campotent jurizdicsion,

| such decision shall not affect the validity or effectlivensss =f

Ehe vomalning portians of this ordinance or any part thersaf.

The City Cavpcil of the City of Las wVegas, Nevada, horeby
de¢lares that it would have pouted oach section, =subsecticz, =ub-
divlslon, paragraph, senkence, clause of phraze thereof izzsgpes-
=ive of the fact that any one or more secblens, subsectlcons, suki-
divislons, paragraphs, sentences, clouses or phreses he deslared
acoa:st] tultional, invelid or ineffective.

SECTION f1 A1l ardinarcas or parts of ardinances,

: sections, subsectiens, phrases, sentences, clauses or paragraphs
v eantainsed in khe Municipal Code of the cilty of Lag Vegag, Neveds,

1383 BEditien, in conflict herewlth are heraby repezled.

PASSED, ADOPTED AND APPROVED this lst day of _hAortl .

1992z,

LRFPELYED -

T, "
e %/M%ﬁff}w
J WERTY JOMESY N
ATTEST: /ﬂ ,"[/g?é
TIrEST: “{“ 1z
~3-
LO 00004130
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The abcwe and foregoing ordinance way ficst propezed and

1

a|| read by title te the City Council on the Sth_ day af _Februany .
g|| 1982 . and referred to the following committee composcd of

4 ___Fyll Council T e
5|l for recommendation; thereafter the said copmittes reported

g|| favorekbly cn ssid ordicance op the 1st 4ay ef _April s 1983,

which was a _rggular meeting of $aid Cauncily that 2 sald

-1

Bl . regqular meating, the proposed crdingnce wag read by
g|| tikle ta the City Council as first Jatraduced and adopted by the

10 folicwling wvote:

11|| VOTING "EYE":Cogncilmen Helen, Adamsen, Higgimson and Hawkins Jr.

17 VOTING "MAY": KONE

11 LBSENT Yayvar Jonas

14 AFFACVED:

18 ARTTEET:

LO 00004131
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o RESCLUTTON

o||s RESOLUTION 87 THE CITY COUNCIL OF SHE CITY OF LAS VEGAS, NEVADA TO AMEND

4 [THE GEMEEAL PLAH, PURSHAHT TO DROINANCE MO, 35634,
i WHEREAS, the City Council of the City of Las Vegas adopted the Genzral i

Plan of the City of Las Vegas by Ordinsnce Moo 3836, effective April £,

(]

1592 and
WHEREAS. this Plan was adopted te pretect the character, foclal

advaniages and economic stab{lity of the residential, commercial, industrial

and other areas within the City and to assure the orderly, efficient and

(=B e B - e -]

beneficial developrent of such resources; and

11 WHERFAS, the General flan adopted by Ordipance may genarally ke
19(lamended by resolution of the Planring Commission and the €ity Louncil, and
15 WHEREAS, the General Plan contains lasguage within the Llancd Lse
14||ETement whizh 1s contradictory in its application among specified land use
15(|designations, and whieh may cause cenfusion §n the review and implementzzion
18||af the Plam threwgh the zoning precess; and

iT WHEREAS, staff of the Department of Comaunity Planning and Devel cpnent
13||recommends that the Generad Plan be amended as set forth in this Resalation

19||te resolve any inconsistancy and aveid canfusion; and

20 WHEREAS, the Planming Commissicn, at its meeting of July 9, 1992 did
21 (|approve the staff recommendation to modify the language as specified betow.
a2 HOW, THEREFORE, RE IT RESOLVED by the City Council of the City oT Las
23(|vegas, Hevada, bhat: !
24 1. The term "net", whenever used in the maps and text identifizc in i
25||Paragrephs (a] and {b), is deleted and replaced by the term "gross"

26 a. The adopted Map 5, Horthwest Sector, "Froposed Futwre —znd

27(|use™ Leaend; Map ¢, Southwest Sector, "Proposed Futere Land Use® Legend: and .
28lMap ¥, Southeast Secior, "Proposed Future Land Use" Legend: and

2% k. The text of the Gemeral Plan Land Use Element, Sectien [T,
3 page 11-5, Table 2, references on the 'D-R', 'Rf, "L7 categories; pagses 10 -

1|5, 7, section 2.1.5 "Bengral Plan Land Use Ciassification System” for the

3i|FalTowing classificabions "Desert Residential Rural™, "Rural Density

- LO 00004132
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1
]El
13
14
By
18]
11|
18]
19!

Residentia’i” and “Low Density Residential”,

2. fage [ - 5, Sectiom 2.4.1.A *Plan Conststency Pabiciszs®,

subsection 1 15 amended to read as follows:

"y, AV parcels of Tand within Lhe City of Las Vegas which are desigaated

Min & recidantial iand wse category in the Land Use Flan shall be

|appropriately zoned for 2 densfty of dwelling units which 1s compatible with

surraunding restdential uses and which does mot exceed the maximum gross

density set forth In the Land Use Classification Syitem; except ih the case

llof large scale wlanped developrent projects, where certain parcels &ay

exceed maximum Land Use Plom densibies on a [net] gross acre basis, provide
the tata] gross project densiiy per acre goes not oxceed that provided ueder
the Land Usg Flan.™

{HHTE} Eracketed taxt to be delated; underiined text ls to be added)

+h
PASSEG, APPROMED AND RDOPTER this ST day of hugust, 1992,

LO 00004133
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EESULOPION OF THE PLANNIHG COMMISSION OF THE CITY
QF LAS WEGAS, WEVADA, ADOPTIMNG THE GENERAL (MASTER)
PFIAN FQOR THE CITY OF LAS VEGAS

WHEREARS, the City of Las Vegas has adopted a Genersl Plan
to guide the growth and development of the City; and

WHEEERS, the Censral Flan hag beep reviewed and amended
pericdically eince its adoprion, most rocently in 1985; and

WHEREAS, the Geperal FPlan includes the mandatory and
optional subjects described in the I98% Nevada Revised Statuntas
(K.R.5.), Chaptexr 278; and

WHEREAS, the City desires to maintein its proper role in
ahaping future development within itz existing and peotential
boundariea; and

WHEREAS, the City of Ias Vegas has determined that a
comprehenzive review and assessment of the General Plan is
desirabla in light of changing fiscal, seoolal and technical and
development conditions; and

WHERERS, a (Citizens @General Plan Advisory Committee
developed and reviewed the future land wse plan maps, the Downtown
Development Flan Map, and the revised Master Plan of Streets and
Highways: and

WHERERS, a scries of public hearings was held bafore the
Planping Cemnissicn during the period of Ocieber 10 through
Dacamber 12, 1931, ard at the conclusicn of sald public haarings

the Planning commission adopted the Genaral Flan with the rollowing

elenents:
Land Use Econcwic Development
Conmunity Facllitissz Hous fing
Infrastrocture Urban Desigr
circulation Environmental Quality
Public Flnancs Hietoric Freservation
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NOW, THEREFORE, BE IT RESJLVED that the Flanning
Commigeion of the ity of Tas Yagas hereby adoptas the ceneral
[Magter) Plan as considered and amended by the Commisgion in the
date =et forth kelow which Includes: all text, including the
goals, cobjectives, policiez and programs and the evaluatien and
inplementation matrix; future land wuse waps; the Downbtown

Development Flan and the Master Flan of Streets and Highways.

FASSED and ADOPTED this 12th day of December., 1991.

SANDRA HUODGERS, < RMAN

ATTEST: -

LO 000323460
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district for a specified time would violate NRS 391.350 by executing a contract with another
school district without the written consent of the board currently employing him. An employee
who merely indicates an intention to accept reemployment with a particular school district is
under no contractual obligation to that district and would, therefore, not violate NRS 391.350 by
executing an employment contract with another school district.

If we can be of any further assistance in this area, please do not hesitate to contact us.

Sincerely,
BRIAN MCKAY, Attorney General

By ScOTT W. DOYLE., Chief Deputy Attorney General,
Civil Division

OPINION NO. 84-6 Planning and Zoning: Amendment of land use element of master plan
does not require immediate amendment of pre-existing zoning ordinances that are not
in strict compliance with amended master plan.

LAS VEGAS, April 11, 1984

THE HONORABLE ROBERT L. VAN WAGONER, City Attorney, City of Reno, Post Office Box 1900,
Reno, Nevada 89505

DEAR MR. VAN WAGONER:

This is in response to your March 12, 1984 request for advice on behalf of your client, the
Reno City Council, concerning several provisions of Chapter 278 of the Nevada Revised
Statutes. You have asked several questions regarding the same issue, and we believe they may
all be answered by a response to the following:

QUESTION

Does an amendment of the Reno City Land-Use Plan map invalidate existing zoning
ordinances that are in conflict with the amendment or, alternatively, require the Reno City
Council to amend any existing zoning ordinances not in strict conformity with the newly-adopted
map?

ANALYSIS

The Nevada Legislature has enacted a comprehensive statutory scheme authorizing cities and
counties to plan and zone land use in their respective jurisdictions for the purpose of promoting
health, safety, morals and the general welfare of the community. NRS 278.020. As noted by our
Supreme Court:

The State of Nevada has delegated comprehensive powers to cities and towns in the
area of zoning regulation. The legislative body of a city or of a county of at least 15,000
people must, under Chapter 278, create a planning commission which in turn must adopt
a long-term plan of physical development. NRS 278.030, 278.150. Elements of the plan
include community design, conservation, economics, housing, land use, public buildings,
public services and facilities, recreation, streets and highways, transit and transportation.
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NRS 278.160. The commission may adopt the plan in whole or in part after prescribed
notice and public hearing and by a two-thirds vote. NRS 278.170, 278.210. The
legislative body may adopt all or any part of this plan after giving prescribed notice and
holding a public hearing; any change or addition must be referred to the commission.
NRS 278.220.

Pursuant to this legislative directive the City of Reno adopted a comprehensive
land-use program embodied in Title 16 of the Reno Municipal Code.

Forman v. Eagle Thrifty Drugs and Markets, 89 Nev. 533, 538, 516 P.2d 1234 (1973).
You have informed us that the Reno City Council is presently considering adoption of an

amended map which is to become part of the “land-use plan” element of the Reno City Master

Plan. The starting point for an attempt to determine the legal effect of such an amended map

must, as always, be with the intent of the legislature in enacting the provisions of Chapter 278.

Acklin v. McCarthy, 96 Nev. 520, 612 P.2d 219 (1980); Thomas v. State, 88 Nev. 382, 498 P.2d

1314 (1972); Ex parte Iratacable, 55 Nev. 263, 30 P.2d 284 (1934). Additionally, the Nevada

Supreme Court has delineated the guidelines for such an inquiry.

Our prime concern is to ascertain the intent of the legislature. The court must, if possible,

and if consistent with the intention of the legislature, give effect to all the statutory
provisions in controversy, and to every part of them. It is our duty, so far as practicable,
to reconcile the various provisions so as to make them consistent and harmonious. The
court, in interpreting these provisions, must also have in mind the purposes sought to be
accomplished and the benefits intended to be attained.

School Trustees v. Bray, 60 Nev. 345, 353-4, 109 P.2d 274 (1941).

With these requirements of statutory construction in mind, we turn now to consider the
pertinent provisions of Chapter 278.

As noted above, NRS 278.020 provides a statement of the purpose of the legislature in

enacting Chapter 278 and giving authority to regulate land-use control to the local government

entities. Under the Nevada statutory scheme, once a “Master Plan” has been adopted by a

planning commission and that plan or any part thereof has been adopted by the governing body,

there is a duty for the local government entity to determine the means of putting the plan into
effect. NRS 278.230 provides:

1. Whenever the governing body of any city or county shall have adopted a master
plan or part thereof for the city or county, or for any major section or district thereof, the

governing body shall, upon recommendation of the planning commission, determine upon

reasonable and practical means for putting into effect the master plan or part thereof, in
order that the same will serve as a pattern and guide for the kind of orderly physical
growth and development of the city or county which will cause the least amount of
natural resource impairment and will conform to the adopted population plan where
required, and as a basis for the efficient expenditure of funds thereof relating to the
subjects of the master plan.

2. The governing body may adopt and use such procedure as may be necessary for
this purpose. (Emphasis supplied.)

Aside from this general grant of authority to implement the master plan as a pattern and
guide, the legislature has also provided specific power to local government entities to create
zoning districts and enact zoning regulations. NRS 278.250 provides, in pertinent part:

1. For the purposes of NRS 278.010 to 278.630, inclusive, the governing body

17.
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may divide the city, county or region into zoning districts of such number, shape and area
as are best suited to carry out the purposes of NRS 278.010 to 278.630, inclusive. Within
the zoning district it may regulate and restrict the erection, construction, reconstruction,
alteration, repair or use of buildings, structures or land.

2. The zoning regulations shall be adopted in accordance with the master plan for
land use and shall be designed:

3. The zoning regulations shall be adopted with reasonable consideration, among
other things, to the character of the area and its peculiar suitability for particular uses, and
with a view to conserving the value of buildings and encouraging the most appropriate
use of land throughout the city, county or region. (Emphasis supplied.)

In attempting to construe these two statutory provisions (NRS 278.230 and 278.250) with an
eye towards harmonizing them, we are also required to give the language used by the legislature
a reasonable and common sense construction.

In construing statutes, the court must consider sections together and place upon
language the interpretation which will give to each section of an act its proper effect, and
which at least will make it compatible with common sense and plain dictates of justice.

Gruber v. Baker, 20 Nev. 453, 467-8, 23 P. 858 (1890).

It has always been the rule in Nevada that when language is plain and unambiguous in a
statute there is no room for construction. Brown v. Davis, 1 Nev. 346 (1865); Lynip v. Buckner,
22 Nev. 426, 41 P. 762 (1895); Seaborn v. District Court, 55 Nev. 206, 29 P.2d 500 (1934).

NRS 278.230 provides that the master plan shall be a “pattern and guide” for the
development of cities, counties or regions. ‘“Pattern” is defined by Webster’s New World
Dictionary, p. 1042 (2d ed. 1980), as:

1. aperson or thing considered worthy of imitation or copying;

2. amodel or plan used as a guide in making things; . . .

“Guide” has been defined, in relation to the question presented here, as “applied to various
contrivances intended to direct or keep to a fixed course or motion.” Webster’s Encyclopedic
Dictionary, p. 867 (1967).

NRS 278.250 provides that zoning regulations be adopted “in accordance with the master
plan for land use.” “Accordance” has been defined as “agreement, harmony, conformity.”
Webster’s New World Dictionary, p. 9 (2d ed. 1976). We believe the above-cited language is
clear and unambiguous and requires a local government entity to adopt zoning regulations that
are in substantial agreement or conformity with the principles, directions and general provisions
of the adopted master plan for land use. It should be noted, however, that the agreement or
conformity is not required to be strict or absolute.

Moreover, a zoning ordinance must be pursuant to, and in substantial conformity
with, the zoning or enabling act authorizing it. 8§ McQuillan, Municipal Corporations,
Sec. 25.58. The legislature has delegated the power to zone to the legislative bodies of
cities and towns, so that the need for a comprehensive plan might be met, and has
provided means for the protection of private property through notice and public hearing.
(Emphasis supplied.)

Forman, supra, at 539.

In 1977 the Nevada Legislature expressly declared its intention that zoning ordinances take
precedence over provisions contained in a master plan. 1977 Nev. Stat. Ch. 580, §§ 4-10, at
1496-1500. This recent enactment buttresses our conclusion that the Nevada Legislature has
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always intended local zoning ordinances to control over general statements or provisions of a
master plan. This express declaration is contained in the statutory requirements for approval of a
tentative subdivision map contained in chapter 278 of the Nevada Revised Statutes. Pursuant to
these provisions any person wishing to subdivide land in Nevada is required to take specified
steps and prepare various maps for approval by the local government entities. NRS 278.349 sets
out the procedure for action by a local governing body on a tentative map submitted by any
person wishing to subdivide. The pertinent language of NRS 278.349 provides:
1. Except as provided in subsection 2, the governing body shall, by a majority vote

of the members present, approve, conditionally approve, or disapprove a tentative map

filed with it pursuant to NRS 278.330 within 30 days after receipt of the planning

commission’s recommendations.

3. The governing body shall consider:

(e) General conformity with the zoning ordinances and master plan, except that if
any existing zoning ordinance is inconsistent with the master plan, the zoning ordinance
takes precedence;

(Emf)flés.is supplied.)

A further rule of statutory construction requires that statutes are to be construed and
harmonized so as to avoid absurd results. Thus, the language of this statute must also be given
meaning and effect. School Trustees v. Bray, supra; Lynip v. Buckner, 22 Nev. 426, 41 P. 762
(1895); Corbett v. Bradley, 7 Nev. 106 (1871). We, therefore, view the statutory provision of
NRS 278.349(3)(e) as providing that local zoning ordinances enacted pursuant to the “guide” of a
master plan take precedence until modified or amended in a particular zoning or rezoning case.
To interpret the statutory scheme in any other manner would be to leave this statutory provision
devoid of any meaning.

We are aware of the recent Supreme Court decisions of the State of Oregon which judicially
construed their statutes as requiring strict compliance of zoning ordinances with a comprehensive
plan, even to the extent of requiring amendment of local zoning ordinances in light of the later
adoption of a plan or an amendment to a plan Fasano v. Board of County Commissioners, 507
P.2d 23 (Ore. 1973); Baker v. City of Milwaukie, 533 P.2d 772 (Ore. 1975). We are also aware
of a trend amongst a minority of states to legislatively require strict compliance of local zoning
regulations with a comprehensive plan. (See generally J. Sullivan and L. Kressel, Twenty Years
After—Renewed Significance of the Comprehensive Plan Requirement, 9 Urban L. Ann. 33
(1975); D. Mandelker, The Role of the Local Comprehensive Plan in Land Use Regulation, 74
Mich.L.Rev. 899 (1976); Note—Developments in Zoning, 91 Harv.L.Rev. 1548-1550 (1978).
However, in our opinion, the Nevada Supreme Court would not undertake such judicial activism
without first recognizing a clear legislative initiative to modify our existing statutory framework.

The Nevada Supreme Court has long recognized that zoning is a matter properly within the
province of the legislature and that the judiciary should not interfere unless it is proven to be
clearly necessary. Henderson v. Henderson Auto, 77 Nev. 118, 359 P.2d 743 (1961), (judicial
interference justified to correct a manifest abuse of discretion); McKenzie v. Shelly, 77 Nev. 237,
362 P.2d 268 (1961), (judiciary must not interfere with board’s determination to recognize
desirability of commercial growth within a zoning district); Coronet Homes, Inc. v. McKenzie, 84
Nev. 250, 439 P.2d 219 (1968), (judiciary must not interfere with the zoning power unless clearly
necessary); Eagle Thrifty v. Hunter Lake P.T.A., 85 Nev. 162,451 P.2d 713 (1969), (it is not the
business of the judiciary to write a new city zoning ordinance, overruling the court’s opinion in
Eagle Thrifty v. Hunter Lake P.T.A., 84 Nev. 466, 443 P.2d 608 (1968)); Forman v. Eagle
Thrifty Drugs and Markets, 89 Nev. 533, 516 P.2d 1234 (1973), (statutes guide the zoning
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process and the means of implementation until amended, repealed, referred or changed through
initiative); State ex rel. Johns v. Gragson, 89 Nev. 478, 515 P.2d 65 (1973), (court will interfere
where administrative decision is arbitrary, oppressive or accompanied by manifest abuse). As
stated by the court:
Zoning is a legislative matter, and the legislature has acted. Eagle Thrifty v. Hunter
Lake P.T.A., 85 Nev. 162,451 P.2d 713 (1969). It has authorized ‘the governing body’ to
provide for zoning districts and to establish the administrative machinery to amend,
supplement and change zoning districts. NRS 278.260. As a general proposition, the
zoning powers should not be subjected to judicial interference unless clearly necessary.
Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 P.2d 219 (1968). (Emphasis
supplied.)

Board of Commissioners v. Dayton Dev. Co., 91 Nev. 71, 530 P.2d 1187 (1975).

In view of the above-described history of judicial restraint, it is our opinion that the Nevada
Supreme Court would more likely adopt the judicial reasoning of the Supreme Courts sitting in
the States of Washington, Colorado and Montana which have recently considered this exact
question.

It may be argued that the purpose of the act assuring the highest standards of environment
for living—is defeated when the plan is not strictly followed. However, since planning
agency reports and recommendations on proposed projects and controls—which must
indicate conformity or nonconformity with the comprehensive plan—are ‘advisory only’
(RCW 36.70.650 and RCW 36.70.540), it is evident the legislature intended that
nonconformance with the plan should not necessarily block a project. South Hills Sewer
District v. Pierce Co., 22 Wash.App. 738, 745-46, 591 P.2d 877 (1979). This is
confirmed by the admonition that the comprehensive plan shall not be considered other
than a guide to development and adoption of official controls. RCW 36.70.340.

Appellants argue that the court should follow Oregon by holding that the plan should
be given preference over conflicting ordinances. But Oregon’s statutory scheme
substantially differs form Washington’s. (Emphasis supplied.)

Barrie v. Kitsap County, 613 P.2d 1148 (Wash. 1980).

At least one of the differences between the Oregon statutory scheme and that of Nevada is the
former’s requirement that a master plan can only be adopted by a planning commission which
then recommends zoning ordinances to be enacted by the governing body of a county to carry out
the objectives of the plan. Fasano, supra, at 27. In Nevada, however, statutes give the local
governing body the discretion to adopt or not adopt all or part of a master plan that has
previously been adopted by a planning commission. NRS 278.220. Only after adopting all or
part of a master plan is a governing body required to adopt regulations to implement it as a
pattern and guide for development. NRS 278.230.

The Colorado Supreme Court addressed the issue of requiring strict compliance of zoning
ordinances to the master plan in Theobald v. Board of County Commissioners, 644 P.2d 942
(Colo. 1982), and determined:

The master plan is the planning commission’s recommendation of the most desirable
use of land (citations omitted). Conceptually, a master plan is a guide to development
rather than an instrument to control land use. R. Anderson, American Law of Zoning, §§
21.15,22.12 (2d ed.); E. McQuillan, Municipal Corporations, Zoning, § 25.08 (3d ed.,
1976 Repl. Vol.).

The general rule is that zoning should be enacted in conformance with the
comprehensive plan for development of an area, Fasano, supra; Harr, In Accordance
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with the Comprehensive Plan, 68 Harv.L.Rev. 1154 (1955); 1 E. Yokely, Zoning Law
Practice, § 2-1 (4th ed. 1978). However, the Master Plan itself is only one source of
comprehensive planning and is generally held to be advisory only and not the equivalent
of zoning, nor binding upon the zoning discretion of the legislative body. 1 & 2a.
Rathkopf, Law of Zoning and Planning, § 12.01, et seq., § 30.02 (4th ed.); State ex rel.
Rochester Ass’n of Neighborhoods v. City of Rochester, 268 N.W.2d 885 (Minn. 1978);
Holmgren v. City of Lincoln, 199 Neb. 178, 256 N.W.2d 686 (1977); Todrin v. Board of
Supervisors, 27 Pa.Cmwlth. 583, 367 A.2d 332 (1976); Coughlin v. City of Topeka, 206
Kan. 552, 480 P.2d 91 (1971); Sharninghouse v. City of Bellingham, 4 Wash.App. 198,
480 P.2d 233 (1971).

This rule is embodied in our statute. While the statute provides for master planning
on a county level, the board of county commissioners is specifically empowered, by
majority vote, to disregard the recommendations of the planning commission as set forth
in the master plan. (Citations omitted.) (Emphasis supplied.)

1d. at 948-949.
It should be noted that a local governing body in Nevada may also disregard the

recommendations of a planning commission as set forth in a master plan. NRS 278.220-278.240.
The court went on to consider what standard of review was appropriate when confronted with

an amendment to a master plan.

The Barries third argument that the council acted arbitrarily and capriciously presents this

question: Does a comprehensive plan amendment require a showing of changed
circumstances and, if so, has this showing been made? A4 comprehensive plan
amendment, the Barries argue, affects landowners’ property rights so a showing that
conditions have changed is necessary. This court, however, has only required this
showing where a municipality rezones property. (Citations omitted.) (Emphasis
supplied.)

Theobald, supra, at 1154.
In reviewing the statutory scheme for planning and zoning in the State of Montana, their

Supreme Court determined that substantial conformity to a master plan was required of zoning

ordinances but strict compliance was unnecessary and unworkable.

The first phrase of section 76-2-304, sets the tone for all that comes after it. It states
that ‘the zoning regulations shall be made in accordance with a comprehensive
development plan . . .’ (emphasis in original). We assume here that the term ‘zoning
regulations’ is also meant to cover the term ‘zoning districts.” We cannot ignore the
mandatory language (‘shall’) of this statute.

The vital role given the planning board by these statutes cannot be undercut by
giving the governing body the freedom to ignore the product of these boards—the master
plan. We hold that the governmental unit, when zoning, must substantially adhere to the
master plan.

To require strict compliance with the master plan would result in a master plan so
unworkable that it would have to be constantly changed to comply with the realities. The
master plan is, after all, a plan. On the other hand, to require no compliance at all would
defeat the whole idea of planning. Why have a plan if the local government units are free
to ignore it at any time? The statutes are clear enough to send the message that in
reaching zoning decisions, the local governmental unit should at least substantially
comply with the comprehensive plan (or master plan).
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This standard is flexible enough so that the master plan would not have to be
undergoing constant change. Yet, this standard is sufficiently definite so that those
charged with adhering to it will know when there is an acceptable deviation, and when
there is an unacceptable deviation from the master plan.

We are aware that changes in the master plan may well be dictated by changed
circumstances occurring after the adoption of the plan. If this is so, the correct
procedure is to amend the master plan rather than to erode the master plan by simply
refusing to adhere to its guidelines. If the local governing bodies cannot cooperate to this
end, the only alternative is to ask the Legislature to change the statutes governing
planning and zoning. (Emphasis supplied.)

Little v. Board of County Commissioners, 631 P.2d 1282 (Mont. 1981).
These courts’ opinions have been well reasoned and reflect the majority view. We find no
reason to believe that the Nevada courts would take any different position.

CONCLUSION

An amendment of a land-use map, which is part of a Master Plan as that term is defined in
NRS 278.150 and NRS 278.160, does not require immediate amendment of all local zoning
ordinances which are not in strict conformity with the map as amended. Additionally, all
ordinances that exist at the time of a land-use map amendment remain in effect until modified or
amended by the local governing body.

BRIAN MCKAY, Attorney General

By: MICHAEL D. RUMBOLZ, Chief Deputy Attorney General

OPINION NO. 84-7 County Clerks; Elections; Initiative and Referendum; Secretary of
State: Nev. Admin. Code § 295.010 is not in conflict with constitutional and statutory
provisions relating to the filing of statewide petitions for initiative and referendum.
County clerks should not accept submission of any statewide petition for initiative or
referendum which is not presented within the time limits established by Nev. Admin.
Code § 295.010.

CARSON CITY, April 16, 1984

ROBERT J. MILLER, Clark County District Attorney, Clark County Courthouse, Las Vegas,
Nevada 89155

ATTENTION: CHARLES K. HAUSER, Deputy District Attorney

DEAR MR. MILLER:
You have sought our opinion concerning the validity of Nev. Admin. Code § 295.010.

QUESTION

Does Nev. Admin. Code § 295.010 conflict with Nev. Const. art. 19, § 2, or Nev. Rev. Stat.
§§ 295.025(1), 295.035(1), 295.045(2), 295.056, 295.057, 295.058 and 295.059?
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CITY COUNCIL MEETING OF
AUGUST 2, 2017
COMBINED VERBATIM TRANSCRIPT - ITEM 8 EXCERPT AND ITEMS 53 AND 31

ITEM 8 - PUBLIC COMMENT DURING THIS PORTION OF THE AGENDA MUST BE
LIMITED TO MATTERS ON THE AGENDA FOR ACTION. IF YOU WISH TO BE
HEARD, COME TO THE PODIUM AND GIVE YOUR NAME FOR THE RECORD.
THE AMOUNT OF DISCUSSION, AS WELL AS THE AMOUNT OF TIME ANY
SINGLE SPEAKER IS ALLOWED, MAY BE LIMITED

ITEM 53 - DIR-70539 - ABEYANCE ITEM - DIRECTOR'S BUSINESS - PUBLIC
HEARING - APPLICANT/OWNER: 180 LAND CO, LLC, ET AL - For possible action on
a request for a Development Agreement between 180 Land Co, LLC, et al. and the City of
Las Vegas on 250.92 acres at the southwest corner of Alta Drive and Rampart Boulevard
(APNs 138-31-201-005; 138-31-601-008; 138-31-702-003 and 004; 138-31-801-002 and 003;
138-32-202-001; and 138-32-301-005 and 007), Ward 2 (Seroka) [PRJ-70542].

ITEM 31 - Bill No. 2017-27 - ABEYANCE ITEM - For Possible Action - Adopts that
certain development agreement entitled “Development Agreement For The Two Fifty,”
entered into between the City and 180 Land Co, LLC, et al., pertaining to property
generally located at the southwest corner of Alta Drive and Rampart Boulevard.

Sponsored by: Councilman Bob Beers

Appearance List:

CAROLYN G. GOODMAN, Mayor

GINA GREISEN, representing Nevada Voters for Animals
ERIKA GREISEN, representing Nevada Voters for Animals
RICKIY. BARLOW, Councilman

BRAD JERBIC, City Attorney

ROBERT SUMMERFIELD, Acting Planning Director
CHRIS KAEMPFER, Attorney for the Applicant
STEPHANIE ALLEN, Attorney for the Applicant
UNIDENTIFIED MALE SPEAKER
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CITY COUNCIL MEETING OF
AUGUST 2, 2017
COMBINED VERBATIM TRANSCRIPT - ITEM 8 EXCERPT AND ITEMS 53 AND 31

2626  density, that although, yes, as the Staff Report reflects, a general plan amendment is — something
2627  that would be requested and that should come along to make the two consistent, as Mr. Jerbic
2628  stated and as has been said repeatedly, the opinion of staff is that the applicant has a right to
2629  come forward and request development under — the zoning.

2630

2631 COUNCILWOMAN TARKANIAN

2632  See, the question I have is that I've been hearing this GPA thing for months. For months. If

2633  that’s, if they brought that up, if this one side brought up the GPA situation early on, why didn't
2634  the other side get the GPA thing? And why didn't we say, hey, you've got to get it eventually? So

2635  why wouldn't they have gotten it early on? Am I missing something here?

2636
2637 BRAD JERBIC

2638 Yeah

2639

2640 COUNCILWOMAN TARKANIAN
2641  Okay.

2642

2643  BRAD JERBIC

2644 1 will tell you what I think is missing here. There are, obviously, different opinions that you've
2645  heard. And — the real question is, I'm going to be really blunt. Do you trust your staff or not? The
2646  Staff here has literally read the Code, gone through the Code, has literally interpreted it, I think,
2647  right down the line. I think there are areas of the Code that are less than clear sometimes and
2648  areas of the Code that I think Tom is exactly right. The zoning had been in place here for 27
2649  years, so the Development Agreement goes forward. It's a desirable thing, a very desirable thing
2650  to have the Master Plan, the General Plan, same thing, synchronized with the zoning, and they're
2651  not in sync right now. And at some point in time, an application will come forward to

2652  synchronize them. And you'll vote for it or you won't. But the fact is, if you didn't even have a
2653  general plan amendment that synchronized the General Plan with the zoning, the zoning is still in

2654  place, and it doesn't change a thing.
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CITY COUNCIL MEETING OF
AUGUST 2, 2017
COMBINED VERBATIM TRANSCRIPT - ITEM 8 EXCERPT AND ITEMS 53 AND 31

2655  Ithink, to me, and this is my personal opinion, Councilwoman, this is a red-herring argument. |
2656  do not think that this is dispositive of anything that's relevant to this Council, because I think
2657  you're being asked, quite honestly, to be lawyers or judges and look at a legal case instead of a
2658  development agreement.

2659  And I think the real question before you is: Is this development agreement something you think
2660  is compatible with this neighborhood and is it good? And the rest of the stuff, when it comes to
2661  the law and when it comes to planning, there, it will either be faith that staff has done their job or
2662  not.

2663  But I think the real question for the Council is not to sit here as judges when it comes to the legal
2664  issues. I think the real question here is to say: Did we get it right? Are the numbers right? Is the
2665  density right? Are the setbacks right? If they're not, then don't vote for it.

2666

2667 COUNCILWOMAN TARKANIAN

2668  And, Mr. Jerbic, I'm not a lawyer, so I didn't take that as a legal issue so much. I'm — involved
2669  with GPAs all the time, and we all are on this Council. So, I don't consider that in, necessarily
2670  just with legal. I — it might be a legal thing, but it's where we make judgments and we make
2671  recommendations. Are you telling me then the zoning for where the golf course is, that PD, what

2672 isit?

2673

2674 BRAD JERBIC
2675 R-PD7.

2676

2677 COUNCILWOMAN TARKANIAN

2678  R-PD7, is, it's consistent with the number of units they would be having throughout? And I'm not
2679  just talking in the area of the flood plains. I'm talking in the other.

2680

2681 BRAD JERBIC

2682  That's a planning issue, so I'm gonna let Tom answer that.
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Tom Perrlgo
Hision v, Fore Hiare
omday; Deceaber B J016
Carce Lewisn, COE o, 487
EXNIEREITE
HUNBER PAGE
Exhibik 1 Decamtiar 10, 014 Lattep LE
Prom Sty of Las Vegna &=
Frank Pankrats aL EHE

Companiaa; LINTGNOBB3IZE

umifled Davelageent Code, 53
We=di MINTONOOASIZE mpel 323

Emnhible

-

Exhibik Wap, Southussc Sacroe) 7
ETHTON008324

August 20, 201%, Lettar 118
from chty af Lig Uegas ©a
Lowenateim, Plamning

Egptian Hanagar;

BINTOHOOB 3T

Rehibic

ExniBit = clcy of Lam Vegas Agends 114
fummary Sage, Planning,
Septamber 2, 3015:

RINIOHGORIZN - 237

fotics of Public Hemring, 196
Macch ¥, L8S50; BINTONOOA11S
- 116

Exnibit &

Exhibit 7 Peccole Ranzh Waster #Flan T4

Agenda, Tity Coupsil 15%
Minutas Wonking of April A,
1800 NINTONGARILY = 314

Exnibit

Agenda; Tity Counzil ire
Mingtes Nesting =Ff Apcll 4,

1060 and Lening Asbiom

Lattey

Exnibit #

THE VIOESGGRAFHER: This ds the baglnning of
widean record Che Ho. | ln the depositlon of Tam
rex3ige, taken dn ths cass of Blnkon, st al., versus
fors Stars, et =l., held at Piamnglill Blcs, 400
#pokh Tih Street, Bulie 300, in Las Vegaa, Hevads
18101,

The date Lz Dectmber 5, J01H. MKy haps |=
Huntar Blackburn, the videographer, working =n
behall of Envision Legal fscébias

The coock ceperter L= Carre Lawia,

Will all presanc plesas idestily
thagsslven, baginnisng with the withsds.

THE WITHHES: Tom Perrige.

WE. DYRMEE:  PRE] BgeheE Fepredancing cicy
af Lax Vegas aod Lhe daponasi.

nl. JINMERSDH: Good mernlng. Jim
Jismsedan LY peivilaged to repressnting the

®, BT0, 184 Land

defandants 1o this metktar, Fore 4
company, LLC, and Ssventy Bores, LLC. Sood macning
T you all.

HE. BITE: Todd Bice wp behall af Lthe
plaintiffs.

e

fr

s

- s & om k@

&

ig

Exnibly 10 Code Frovisiom 198

ENREELT 11 Tirls 19 Unified 202
Developmant Code, Puge 13
Exhibic 12 Hovestar 24, 2015 Tetter 1ok

From Bavanty Acces LLC ta
city of Las Vagas;
CLVQAOZAT = 349

THE VIGEQGRADHEE: Woold the coart ceparcar
pPisaan dusar In Lhe witasns.
Whesreupan —
Tom PERBEIGAO,
naving besn firot duly awsrn to tastify &n Lhe
trath, was axsminesd mnd testlfind as Followas
EEAHIHATION
BY WR. BICE:
Q. Good worning, Wr. Farrlge. Can pou state
yaur full nama for the pessed,
M Thomaa Andrew Pariiga
Q. Cam you Ewl] na Whiets you surrantly dork?
' I eork far ke City &f Las Vagss,
0. How long have Yoo worked fe: the Clby af
Lar Vegan?

. Siscn hugust af 1594,

Q. Mirat Lu yodr aerfank positiem vu:'r_| City of
Las Vegaa®

M Curzank positien im planning direstiar dpc
apler tnan1liEy arFlcer;

B ALl right, GCan ¥ou tell me whati iC padms
ta be the plooning difester and the chiszf
sustainabiiicvy officery

Ay The plapning direcces s eespopalbnls for

the functios and cparacion af the planning

0108
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ELE L E

WERlAE PLANNEE Who Nas warkad in thet pras w1EL qet
kogsbher and really evaluate the propossl,

@ Ang them Ehey wlll ido a resermandnbion Ea
your

A ¥an.,

. And then yau will dacids whathar ar mar ic
woves foceard balore plannlng danmissiop?

A fan.,

MM, JIMNERSOW:  Mfr; Bice, while you ara
paasing, can you josl werh wich us in cerss of whac
yau and anybody ales wauld hayve plama for in Tesna
of luneh? s iz 12 po 87 12438 o 1:307 What did
pan Wave Ln wind?

R, SICEs Lilan is fins. T gan have lwnch
hponght in, 4f you would eathar do thas ar you oan
ga out for lunch, T"'m [ndiffecent.

AR, JIMIEREDH: T would |ike Eo weil scross
the allsy.

MR, BICK: Undermbosd. We will Break
sround noanish and come Back wheoavesr PRIl asd tha
witnsan woe ready,

HA. JTIMEASQH: Thanl yeo.

(Exhibit | marksd. )

WY MR, RICE:

(-8 i*m gaing Lo afhow yoo What's Daen marked as

LE

gulre & Faw.

Q. And no oany property Okner dan somn in or
sctually Eoguess asyone can coms Ln oand ask you ==
sk the Gity to btell Eheam what the gahing &8 on &
piece of property, cofimst?

L Tes.

o 0o yoll even have ta he the groperty swnet?

A Bo.

0;  What's the purpess af this lscter) Steike

that let né tephiwis He. Perrigos

Whai's purpuss af o Tetter Ilke Chia¥

s Typlcally peapls waat fo varify what their
coming 1e, [ guess. 1 dun’t kspw. T suppose
everybody Whs soEss and askE mAYBE ham @ diffarmmt
inmaan 1 can't speculabe,

5 This Lnformatien 1z ell publicly avalleble
SOFISELY

A Een.

@ They can ool on the sity's map srd
determina what the soning e, fan thay ssry

A Ter.

a. bo peapls sl & minilar lebter Llks Chis
soncerning tha mantar plan?

Ay I'm pot avars of a simllar létter.

a. 5o Whaf yau- [AAUs T&bbers Liks this 1c's

51

B e ®y Bn & M

a

£

Eahiblit Bw. T=. Do you neod your glasasss®

(1 I do.

g. Underatood.

Bhowing you what's bess marked aa Exhibit

Ho. 1 Wr. Pacrige, © will bet yoo read 1t and ask
you 4f you hawe aver sesn this docunent beafosae,

A ¥en, 1 have paan Li.

. pid you swe It befors LR was santy

LB LEE

g fimw did you Tind sut atout it, “chin® being
Eahibit 3, this Llstterd

A i dan't gecall, It becams a questipn at
mope pajei, this letter. And I don"t Tecall when T
Pipat heard ahoat ft.

[ San yod tell wme what jw & Teguest Far
sanlnyg veiifigationt

A ft'n fairly sbandstd and couline whats
people when they ate wanbiag Te Midw Whal oha fonisg
1&, they will come in and ask far this leties, And
the planser will leak LE dp IR sue systes and verily
what tw the desigratet! zanihg e and lsspe Lhe
Istier.

[ o haw many of Lhasa lebters does the Lty
fasue In a4 yaart

A 1 dan't Ehek ELhe sxact pumber but LE's

B0

Elmitasd Do zanisgl

£ Yaw.
Q. Why &8 it limiked te zwningT
1 Boning T guwes I pewd tn beck up on Lhe

guestion of whethar ér nat lend uss is Blidlag. It
ts To A corkain satent. Thers ars Lnélances wWheare
tt "y mot in ssnfarmanes Lo the fanisg and Eha ZJonlRg
in mooghi fa have mafe vepaclty, | gusss, Do pors
important In terms af wha®t comebody has == what
antitlemanis Lhay have Ca the propacty, Then the
Nanid dae.

B Y Ay that LhErs 3ra 1nStspess wWhees
fgeople thinh that the panlisg hes mors warncity thao
the Land wan?

Ao The = Het Lnacances, AQaim, my
upderstandlng end probalbly have to defer tw the Tity
attorpey’'n affice with wham [ have fad coniferaatiass
tegarding thin sxack muestion.

9 pen't kel me szastly what thay heye vald
yag; I°m irying ko undersband what your poalclion
187

.13 I8 not galsg s cell you what they cold
LLH

2. akay

As My pesicion is that the zoning im che --

22

0109

3242
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WheL'n Lhe preper Wy La asy BT ThE Zening FovEeas
nEge == § guess saplag first, land gae gacand.

. o ==

e LY tha Land Uss and the Tonimg aresn't tn
ennfarnance, them the zonlng would ke a higher oxderc
inktitlemsnt; I guess.

3. ge lt'w your positiom Ehat zoning
supaeesdes tha gqeneral plam —

A TEA.

p-. O the mantsr plan?

A Ten.

Q. Ia that spalisd owt anywhers In the cloy'n
gode¥

A T odoh®t =e 1 dof’E == I don"C inaw.

MR, MICE: Lel's wmaik Lhis abs,
PRanlEIT I mArEsd.)

Ny EHl. BTCE!

o Can: pou cell me what Exhibic Win. I 1a,

A Ie's sncicied tha Unifiad Dl_urll'nm:on': Code.
Qs ¥hac s chat®

B Tha — usad to be -— it'a Ticls 19,

o tkay. What Ls Title 187

A Essentially & zoning code
Q. Soning code for the City of Lan Vegsa?
E. Thact in cearrect.

BY WR. BICES
Q. Just asking yau fmc yau sx Ehe planalog

Ahkreetar da yad condlosr 1t Lo Be bloding?

[ I cansidor it teo be bindieg. Ageln, Ehe
pansel]l has dissretlios,
Q. IE yan == ['® juat using this one s= an

axanple, Thiz Llun B=4, can you tell me what BE-4 is
Presamtly?

s High density resldential diskrict.

(-5 If you look at the botton left<hend corier
4f thts documsnt, thiz is daved aa of HWarch 1d of
1911, do yono ses Ehat®

A Yau,

o. Das know vhather ar ook Lhal's the current

varelon af the Clity cade of Titie 187

M Thitim [0 == wmll, ehis would bat be.
ay  ohay.
el te'e == Tirls 1% la amanded golts

freguancly,

a. okay.

A and evary tioe it amepded then it beconon
the Baw.

Qs A npow verpiadn; coerreck?

Ae A pDew versioo.

g Is omeadad multlple vimss & yaar in your

B e o g oo & a

& E 2 &8 v o a4 & o &

EE & B EB

(8 [w Lhis soperining char you wars faniliac

wieny
e Tea.
[: In thin something thai goverms developasnls

in tha City of Las Vegoa?

B ¥,

T And thism is something T sasune that yoor
depaccment in responnible for adhering tod

A, The planning departmant sgong othes
departmentn; yam, building and safety, pubklle wWorks.

[ Who prepsres tha Titie 18 ar Ghaprer L9%

a fwa: Am olher wneds, who Srafted {17 Dm
yau hnmud

L™ Wull, & mumber of psople have besn ipwalwed
in deafting It wver the years. UVitinstsly the finsd
deafting cowss out af the Qlety atbarnay*s offlen,

s Than 1t gein adaptied by Ehe DIty coupcll,

COErEct?
A Wi
-9 Do you considar the Cicy ardinancs harse

Title I¥ ko bw binding?
MHE. DYRNES: 1'm joisg to object. Calls
far Legal conelgsion.

G ahead and ansdar.

L

axparispesl

A Wik,

Q. Be dealing with thism werniom iWat sxinted
at igamt we of Warch 11 of 2911, B-{ districi |& for
high dessity you zata?

L™ Yem,

N @an you —— in layman'm Lerme AR Yoo tall
ma what that means? Desn Lhel mean Like dparimenbs?
K. Meann muitifanlly dwellinge; sttachesd.

Qe Gondod, sparEmants, thipgs Viks thaty ls
thak correci?y

A That's correct,

Q. It nayn heres “The Re-d Dlabtrict la Inpcend
ko allow for bhe develapmant af hilgh deaslty
miltifamily units within Che daunbews urbam core and
in ather high litenaliy assas sulbakila far high
danuiiy eeaidentlsl prejeate.”

How would T figurs out what are the asther
Hlgh intecalty arsas multsble Cor high dessity
Eesldential Cevelapnenty whors swould 1 ioas Lo
figors out thoao srsss’

A I don"t Wnow thet Ehoss are apaslfically
apalled out.

@ Oisy. Are Lhoss == afe arsas appropriscely

designated [or high dennicy residantial developnant,

L1
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A Yes.
©. ALl right. How A= parts of thst process,
#ld you -— and let's just deal With you peraonaily

fer o minate did you do mny reseacch comcerning the
naster plan — the Peccole naster plan concerhing
thiln proparty?

A I dig nmot. Let me put m finer pednc on

thakt: 21 read mate le Ehat my stalf pis LogelEar
ln Ehedr reseacsh.

. Hho did khe r arch For yau ak That®

[ Hr. Lewsnsteln haaded Lt up and I balisva
e, Swmnlon saslonbed awd ¥ don't know Wwho sloe.
Q. Wi Suuntany
HE. JIMMERSON: Uam we get & spelling en
that please.
THE-NWITHESS: E W AR TaHN.
HE. TIMHESSOHi Thank yod Yery much. Do
youo have 3 Tirst name?
TRE WITHESS: Ebeve.
WE. JIMHEEFZ®IL Thank you very mush.
BY HE. 3ICEr
e Did Hr. Fankin hawve any lavalvamaat ins
Ehat?®
A, I belisve anm,

-8 Do wou Facal] whatl his Isvalvasant waa?

148

B=17=-80.

Q. Ehat is 2-F1-80F

A, It would e the zoning casze.

= ening zase far WRAtET

K, Tu rezone praperty at Pecoale Rangh.

- gok At., That's the number that gets
asalgned based on in applicatlon: is that rights

A, You,

@ B this fx far notice Sor Marsh B af 1390,

raprestd
e Yen,
=1 man yea Eell me Whab Ehe pext page of of

Ehis ealibit La?

B, The spnotated sgenda with mibusbes.

(- 1 Mial does that nean, ahhotated sgenda
wminutasy

1y gecommendation, the

A Has the s
canditions of approwal, mnd soms of the == § der't
know that this is the aotife dogument, @it [ doa't
reamspiber for sure. Some of the comnsnis from sema
42 the planning commissioners.

Qe Ahat was the — wWhat was the apglizéticn -
what was the applicamk sesking o d87

L To retans propefty Fros sondrbin ta B-FDD,

A-3 and © 1.

147

B 5 B &L & &

& L & B E

e B ey & kG

E

L 1 dom"t.

Q. How aboist Mr. SJuvanrfield?

M. I dom't ballievs an,

=5 What 4ld Ehey previds you I Cepss of
reasaroh, Hr. Lowenstsin and conpany?

A, K copy of the wFlginal eonimg casa; of
the —- mone of the maps, the Raatsr plan, the —— all
of tha infarmation regerdlng the mobhing te A-FO7,
Enclipding the backup Feom the council hearings and
what wan cecoided ahd that kisd of stoff,

[-H %a yau AEW Cha sgends ivess from the —
frem 1900 cohssrplng tha Sity council?

A Yoa.

[ B AN planning commiasion mestingsT

A Tea.

|Behibit § meckad.)
B¥ MR, BICE:

(<8 I wnnot to make wure WA afs talkisg abauk
the aons docomants; Thin is Exhiblt 6: Showlsg ypau
what's been marked as Exhibit We, & He, Perrige, 18
thin nome of Ghe infarmablan you wers providsd by
your meaffw

A LAY

Q. Can you bell wa what thin la¥

K. This La tha puklle Bearing matice For
148

Q- Moulid that ellminsts, than, the prisr
taning classifications on the propatty?

As If approved, yes.

Qs das this spprovad?

A Yos.

o Hith condltions, carrect?

A Yos.

(=} Hhn Was Ethe appllzantd

A Pacicole == Willlam Peccola trast.

[- B 1083 Liusty

A f083 truast.

(=N fisa that ths davaloper¥®

A P odup't kEnaw.

Q. B0 you lknuw whe the devalopar wan., §Ff nat
the YEFUBLY

A P don"t know.

Qs Have you aver lnvesbigatsd who Che
developsr wany

As I have mok,

M. BICE: lave this macked,
IEshibit 7 sarked.)

nY MR, BICE:s

a. shawing you wWhat®s been marked az Exhibit
Ha. I, heva yau sesn thls dacussst bEfore’

Ay 1 hawa.

148
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Qs car you tell me what it laF

AL Tha Peosala Ransh maatsc plan,

Q. Rien 4id you firat see thla Pessale pansh
master plan?

Bl I don't know, sarly on whem ths propasal
was Flrat mode snd M. Lovenateln startad hls
rasesroh ints Ehs propariy.

a. Did you ear show a capy == do you Enew,
did anybody st bhe Sity evei give a copy of this to
the applicant AR cospanles?

LH T danlt Enew.

a. pld ik sves caie Gp ab any oF the

preappl léatlan Bescings?

A Yan.
=0} Khare you weres present?
£ L .

a. Tell ne whak came up shout 16, 4bout Lhe
naster plan,
AL ht mops podnt, T don't remesbhat sgacbly

sbes, bamed on the plan; staff had ruquasted that

the applicont also file for & major maedificanian ta
thiz plan,

o Tkay.

Ay And. I com't tnow In what athar context, bot

that"s really ths kay,

149

A, kfter raviewing the materials that
Wi. Lowenstaln bhad put together showing that aver
1ha ceurge s time chat the plan had not hesn
copaulced fer the majority of changen Ehat escsubfed
aut therw, that & sajority &f the rezonings weis
dope conslstent with Title 10 and nmet Ens plan, The
language in the plan that £alks sbeouk It Bslsg
conceptual in mature, canversations with the 21Ly
dttorpey's of fi0s, conversabishs WlEh farmer

plasning disscters,

a. whizh torser planning disectors?

Ay Ank Singer [phanstic] and HMargsa Whealer.
o, Yau cantacted them abaub thls plan¥

. I oid,

. Kl ¥

A, 1 dan't recall.

a. Ky

A Just to see 1F they remembarsd aor eodld

recsll why entitlements that had oocussed duclng
thelr temure didn*t taks lnto oonsideration tha
plan.

Qe pid they provide y¥ou any lafermatlen on
Ehat¥®

¥ They did met.

Qe Tou just ssld thet a majoriiy of things

151

B e ® oo ool o

By

mOm - oW W B e

E B

£ 28k E2

@ Did the applicant de =7

fe Yoom,

. Why wae §t Fhat #teff datermissd ERAE they
nesdad to submit & melsr sedillzation te chlm pEam,
Exhibit 17

B SEsff datermination uam baged on tha faot
Ehat it wam & rathar lasge change te the mxinking
plan syt thers, sed given che nunber of wnits that
wors balng Fegquastdd and glven the gusation as to
whether of nat this plan exintsd or bhad any standing
and What Tliat meaLt, SEaff requsstsd a major
modifleation ®0 that councll comid underatand and
dacide whether or not what was being propossd was
appraoprlates in tha contmet pf this =arlier plan.

B ALl right, AL ths Cles LhatT you wizre
alerted to thix plan, jad fewlewed Lt, cofract?

A Yam.

& Tid you belleve Lhat 1E yas biodlng?

.1 1 did mar.

Qe pid yoiy tall apyoss ehat®

- 1 belimve ma,

0 Wha did youw tall that pob dlda’t think it
wae binding”

A 1 dan't racall. I —-

s Whan #id yau maTe That determination]

150

chat wara done wsre not i refsreancs to the plan?

A Yas.

Qs Tell ne all ehe thifgs that udren't dons
that weren't in referance to this plan?

Ao 1 don't tecall. Theafa I8 & Lamg llse of
ewery entltiemeni That accsrred out there.

. Who develboped thet Liats

A Mzr. == § bBallsuve Mr. Lowenstels of 1t was
devalopad st his directlan.

Q- pid tha applizant davslop the List and
ahaire Lt with the Sity?

A They may hawas doveloped the 1ist and ahaced
1 with un. 1 dos't regall for sues but I &o Know
Me. Lewdinstaln did.

Q-  Me. Lowsnsteln 414 hin swn Tessarchs

A e dld his own cessarch or directed hia
staff to do the ressacch

4. Hhn wam 117 Bave you Medn §ny uritcen
repork Erom M. Lausagtalh an thia?

W Ten.

Q- oW many pages 14 thaey

A I dafi't rasall, There i3 5 opectfic tahle,
thouwgh, thay ahows ewvery sction that eocurred on
thin propesty or withism the plonged nren, phazs 1

and- phass 3, soma of which do reference the eriginal

BE- > |
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2=10-%0 apd [ Bellave tha majorliy dan*t. And tha
plan was pesver podified as it sits, T Tewenber the
Final thisg was the land ome 2lssent to the general
plen Wpaskas of &1 mescér plans in bthe ity But
dancribas Thans that regairs major podification Eo
elangs, and this 3a apk one of thoas

=5 Hhat doe= that neand

As Thio mastsr plan -- the land tGee slenanil Lo
the mastey plan fists all &6f thée nastar plana aid
dancribes che area and has = map. BAed LU speaks Co
which of thoas RAster plan aress Fagquice mafsr
modifidetivn, had thage ks flis, 2 Belledvs, 1la the
Cley Ehat werd sctweally developed ss - planned
iavelopasnte, Kad Chin one, @ocording oo chat plan
lani ise developrest d1d oot and did Dot reEquire
wmalor podificutlon,

-8 Hlie daveloped that Iiat?

A That was fong by thes planning depactoant

adaprud By City comncdly

- B khien?

R T dan't kKnow,

& kan it -—— ham it been in the lask tum
yautat

Ko [ £

Q. 8o prior to that?

153
there, correst?

5. TaEfwel .

a. Gid the Peceale -- did the way the Fecoole
Lbey Pruat hava tha amiliey te cnallenge smy of
thaose copdltlons at the Clty councll Lf it Wanted
Lay

A, Yas .

-1 It eould have sppealed those decisions §F
it was dissatisfied with them to the City council?

Ao fan.,

- N bid it do sel

A I dan't Enow,

.1 Bell, i& your ressarch on khia, has anyane
Eold you that thay did?

L Ha.

e Then bhs matlisar would go forward to the
cley cotnsll, carreci?

K. Youl.

(Exhlbit & marhed.]
RY HRi. BEZE:

a. This s Exhibit Ha. 8. Can yon fall ne
what Exhiblet Ho. & La?

As Ieta Ehes —— well, ve would cell today an
approval letter which lays dul the achban and
conditions of spprovwal: I dom'E know km 1480

185

2 B g &t Ak W OH -

-
=

-

i3

E

E EE B

E B e my san b ow

P& I BB

L aa

@, 55 oh the planning cosmisnkan sganda gaing
bagh ta frem Ho. of or Exhibis & wa Wikl come bazk
ta 7 in & moment, mscond paAge; ag Lhe foniag change
waa E-17-30 wasn approved, sarfect?

A rea,

- N And thab uas with ths fallewing -- do yoo
see where thers are §Laff recossendatlons®

A taa,

(-5 Bayn appreval subjsst to Ehe Pollowlng,
Hhat doss thak masm?

M. Thak Ehard ATS SRTTE1n aonditions placed on
the approval «f bBhat parbloular item.

L1 BEa foy ronlmd chaoge Ehet wam sacght by ENe
Willlam Petcole LEBRD Trust soning chengs Hes subject
to 8 maxinus of #4217 duelling unite bs &)laded faf
phane 2, gorrect?

Ao Ten,

q Aomd than confesnascs te che condlitloms af
approval for the Peccole Banch mascer plam == or
master development plan phass 3, eseeant?

M Yen,

T Bo bthose == Chat panlihg chahge to R-P#O7,
R-21, amd €= wore casdlicianed upon chose tuo

requirsments as wall as the Tesc chat are listed

154
maackly what Lt wes called: Actually we sail bk »
Flial &=blon lebber.

Q- Letter., Okay.

This is what geta semt To Ule applizanz,
Eorrace?

LS ¥oa.

Q. f= thin one of the ‘décumenis Chab yoo were
shown oy your skaff whs hed |ecked (ite Cha sCazis
of the Peccole wmaster plant

M Ten.

o 5o thin sattei want co the Slcy council
agendn far spproval, Sariasby

A Toa.

8. And Lt wak appeeved, right?

A Tax.

-5 UndBlwsusly Spproved; ocortant?

As Yas.

Q. AYL rTight., &nd the Fivet Ewo cendlclasns on

that approval af that Fona changs afa what?

A OF courns thers Wad ons s¥fenalen, Dub ==
I'n =ercy, thes whaty

Q. Whet Wers Ehe [lfab tus cosditlons. on that
approval?

A h mazinus of 4,347 dualiing onlts be

nllawsd for phasse 2, Husber fwo:l Conformance ta

156
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Tacite 4t off the top of my head,

Q. I Ehies a ninar moedificaktionm a 17-acre
applicatiany

n, Mz,

LB Whip nagy

A Hogiflcaclon 1a saguitad a cartaln plana
that typleally tha ®Ch plane, AOT LHhal Cheds are &
handfol of plans 1lke This one thar aps callsd aut

in the

ster plan e nec reguirs @ madiflicatlon.

[ 5 To mob reguies & najor sodifiostion aF nat
requize any nodification®

A Reguire any modification, If facCc cthaot's
why ths plan coday i3 complsrely incomaistant with
what's baan built sut thers. The roade azen'c in
tha esma plnce, iand wes 1w all changed. Ic'm
coppletely insansistent with what*s bulle aver 1ime,

[ fia af Lhe 1440 multifapily wnlin that the

gity approved, hew many bave sctually baen bullt, da

yal EReyy
A. T das't.
o Hiw have you duternined Lhat thare sre 720

awallawla §f you dap't Unoew hawd many have bBaep
beiled
. Hell, Ataff hao loaked At Chat vaey

carefolly and d4id § vary careful fount af avery

T4

rénenbsr whak thoss numbera work oot €o be.

o hee you breating Ehem as Cunglivle in thia
caswl
Ay 1 dan®t know becauss | demp't recell ubet

thode fimhecs aim,

'8 Wall, whot wed Ehis prajser clasad auey

A Hhat pedjeact?

Q. The Puscalse lansh naster plan,

A E dop"t Eesall any farmal astlan Chat
olosad 1€ oot.

[+ 58 Bam cha City ewver teld anybody that it wam
clessd auty

Hoe Bot Chat I'm aware of. T don"t Enow.

Q- Hhen wers the modela released?

L P odon't know.

Q- Upre Lhey coleowed nowetine in L1386, 183067

3 [ donit know. T o8c racall reading that the
bends wars relasssd,

a. When daes che cley connlder & developneapt
La Ba sbosed aat?y

HR, JIMMERZOHY Sbject ta the juustlop,
THE WMITHWESS: [ don't know that thars ia

any official detseminatlon of glased ount, Tt Likaly
rafera to & public works action cegarding the

infrastructnre.

+LE

18
13

2y

mingls unit Thab's been bullt In Ehakt mrea.

i Okay,

LE I do nat recall the nusbavs all the bop of
my head,

Q. o sbalf has dateimined Lhat Chece ace 770

af that 1440 srli] avallabls sapshowd

ML RTROES:: Objectlan. Reked and

ana et .
AY nn,. BICE)
Q. Is that pight?

HR. JIMEEREAN: Jain. He has nowvern
tescifled to The nueber 730 was scill peemitied,
THE:MITHEES: T dan’t rRcall che nanber off
the bop of my hasd.
WY HR, RICEr

@ Hy wnly gqusseion, sir, and T'm not anking
yuu ta may the nupbers off bhe Lop af yousr head.
hut it*s your undarstanding that Lhars are 720 of af
that §440 |a monmabew abi1l avallakls, sargect?

L I dan't knew Chat to be Crus. 5o going
hask 1o yoor gueslien abogt whethep ar pok eingls
and mololfasily afe fanglble, 1 guess Thes aneway is
me, be this fase. @ das*t ipow that bots pelavant.
e haya lasked at sver all nomher of units Far the

area, and T just dan't remasber. § judt can®t

k4 11

BY HH. BICEI

LB And the bepds ace wWhat secors the
infrastrocturs, righst

A Wiwd

1% Ard wd wBen Ehe bopds are felsssed <= the

Bands ars mnly reldased whes the Infrastricture L
desned complate, SoridiE?
L That weuld be & guestilen For public works.
o Ta Ehat yuidr Uhderacandingt
A T dan't kpnow If thess dew clicumabancss
whers that wooldn't be the Ccase, T dan't kiokr,
That would hiavae bte be & guestlonm for poblle warks.
Q. Have you @ver hearfd tha term parent flnal
nap bafore?
A Yau
2 What is that®
R Wall, tha peramt finsd map la the map thac
ull =i the specifis varices dr=as final maps relats
e ln the centatlys maps,
MR JIMMERSOR: Mr, Bies == Todd, cam you
Eull as what"s Ehe flrat ward belfais Lhe wardas
"linal nap.®
MR, BICE: Parsnt,
WE. JIMBEERZAW:  P-A-RK-B-H-T,

HE. BYRWESY Do yad want & Dreak?
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CERTIFIED
TRANSCRIPT

BADLANDS HOMEOWNERS MEETING

NOVEMBER 1, 2016
6 p.m.
One Queensridge Place

Betreat Room

Page 1
Vr:rit;{l_[.égal Solutions Submitted at City Councll
877-955-3855 Date| |-ii,-1w Hem \OSW ]
By DD Moo
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10

11

12
13
14
15
16
37
18
19
20

pianning commissicon; what'

cornsideration
Mowverber 1&LE
questions fro

Anad 1l v
speaking, fee
hecause somel
bhom at who o
somebody puts

got a guestio

A couple

approached the EHB Development

owned by Yoha

golf course known as Badlands

Club with the

zoning feor th

Almost all the property in

of Las Vegas

or open space

= scheduled for

at the council meefing on

;o oand Lhen we'll take any
moyou.
o have any guestions as I'm
l free tec interrcupt me

imes people [orgeb Lo ask
nd. S0 I doe't mind it when

their hand u
n o rignt now.

of years ago

P and 3ays |

, wWe were

which is

n Lowlie who purchased the

guestion of

at propercty.

has got some

Country

what 1s the

sort of

zoning

zoning, and so that lent

that reguest went to the planning

department.

The planning department deliveread

letter which

is a standard letter,

I

think, of any developer who asks what's

the zaoning of

this property we're about

Yeritext Legal Solutions
877-935-3855

llagno

the City

d

CLV092185
3251
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10

14

1%

le”

-1

18
1%

20

to buy. And in researching Lhis

property, the first thing that we found

was that it's zoned P -- R-BDT7.
E-1D7 s a type of zZoning that

b

doecsn'h cxist anymore, 1t wused Lo ocxistl,

bocausc 1t stands for recosidential plan
development, and what residential plan
developmenrt does 3 It gives yvou Lhao
right e ask for -- 1o asxg TFor, not to
dget, to ask fTor up teo 7.49 unizts per

actre, So abaut seven-gnd-a-half heomos

por o acre. That's wher you have the rvight

to a=k for 1t.

Joes Tha®t mean you gemn 1t7 Ho. And
cven EHZ knows Lhav: Mz, Lowie knows that

as well. What it gives vyou Lhe r.aght Lo

da ~-- agsuvuming there aren't octher
oistacles Lhat would slop you fLrom
developirg, 17 gives yvou the right to
come in and say I weoculd lixe Lo do

something wilh this land other than a

go_f coursc, assuming theze aton't other
nbstacles, and thoss otaer things you do

have to ke barmonicus and compatibioco wilh

surrodnging ~and uses.

Fage

Vertext Legal Solulions
B77-955-3855

L

CLV0P2188
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advice on Lhis and whait Mr. Yohan —-- whiat
M-, Leowie is entitled to ask for.

The second thing teoe look at, even if
the golf course had zoning, is there
something else that prevents it from
being converted from a golf course to
something else? That would CC&Ra. That
would be other deed restrictions. Those
would be Lhings that would over
(indiscernible) .

We have looked for a very long time,
and we can find no restrictiens that
regquire that this stay a golf course.
Having said that, T have seen some
brochures and people who boughtl custom
lots whe are (indiscernible) forgiven who !
bought a bleck of lots and 1t talks about l
this great golf course community.

I have talked to people who have
paid a2 premium feor a golfl course view.
Bll of these things I recognize are very,
very compelling arguments for why this is
a goelf course, but they're not legal
arguments,; and they'res not binding on the

order (indiscernible) . S thab 1=, gquita

Bage 7

Veritgxt Legal Solutions
RFT-055-3R55
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16
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19
20
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harmoriocus and compatiblce.

Could he come in, though, and say 1
want to do seven-—-znd-a-half units nexbt to
this, we deon't {indiscernible) Lbhat is
the caze and we weon't {indiscernibklel.

Tnere's also besr some argumenrt that

if he doesp't get all ol this, Lhere's an
inverse condemnatlion case involved, I dao
not helieve that is legally true. 1
believe tphat the fact is if ho wetrve to
come in and aslk for what he's asked for
right now awnd {(indiscernible! tonight,
iv's pearfectly poermissible Lo deny this
project.

Howewver, 1f he came in with arcther
groject that were just whab I said
betore, harmonlicus and cempallble in
surrcunding land uses and have all the
impact studies Lhat would be a different
Etory. And to tell him that he couldn't
develop anything ocut there would be te
deprive him of his right to develcop his
property, which he owns, and that could
well result in an inverse condemnation

case . S J wanted Lo break Lhat down so

Page 11

Veritext f.egal Solntiong
&77-055-3833
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MR, PERRLIGO: Cocrzect. B_ocht.

L

Dkay. S0 lw gewarabte the Twe, rvighl, tLhe

Peccole Barch plan 12 rot being modifled
for Liis projocl.,

MALE SPEAKLER: In six times the
seven units t(indiscernihle), s by juazz
geTbing =oning for Lweniy-four unils an
acre --

ME. PERRIGO: Um-hum.

MALR SPRAEFRR: -+ ik's Justbt a zorna
changso. Zo thabt iao itself allews that
lindiscernible) ?

ME. JERIBTC: Mayvhe I need fTo get =z
"indiscernibhle)] a 1ittle bBit, bhecause
this isn'lt by acecidont.,

The Peccele Ranch Phase II plan was
a very, very, very general plan. I have
read every bit of it.

If you look at that origimal plan
and look what's out here today; it's
different. Te's different bocause 1t
said in wery genera. Lerms here's what
your densizy will be for yeoeur high-

density, ard here's what vyour toZal unit

count will ke, and here's what your

Fage 60

Weritexl Legal Solutions
877-955-3855

CLV0ga241
3255



densily will bhe maximum [or your -- 0O
your single family, and here's waat your
total unit cap w111l he, and [t swoid goll
course —-- f{indiscernikle} goelf course
lindiscernible) was in the origlnal plan.
S5¢ Lhey did not leoeok at this plan back i
then az 2 development acrecipent woeld be
lanzed at Loday under (indiscernible)
stbtalbetes.

We looked at it cender ocer local
roning law -- this precedoed me, whoever
magde Chose decislons Lhis ‘s Lhoe way “hoyw
did wmaster planning back tnhern.,

They did a wery general plan, and
Lhen Lhoy came up wikbkh z2oning aod
suomebody say you know something, Tudorn
Fark;, we're going to put that owver here
hercause we think that thalk fits well over

here; ard over here, wWwoe're going Lo pub

some low-density because we thing custom
esztatens lack preftty goocd aver thare; and
down herc, wo're goeing to hire = wo'ro
golng Lo do a deal with a devo.oper and

have him do Lhesce nomes, Thalbt's all -- |

they did it piecemeal. They came in

Fage &Il

Veritext Legal Su]utiﬂns
8770553855

CLv08a22
3256
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Hi:

1l&

18

19

20

B and adopted in 1973, Lhe Cily of Las
Vegas started doing onn own plan
devolopmenl . Ard we did it wilh our
zoning code, That's where we came uyg
wilh these zonlnyg calbegories Lhat
resuited iln R-PD7 and B-PL this or R-FD
that . 30 we were doing plan development
a year botfors the S5lane af Wevada even
thought of plan doveloprent.

And they =aid in their law thnat vou
cogld do it if you folloew the law, tha
state law, vyou hawe tvhese reaquiremenls.
But., we never follcwed the stiate
regquiremnants. We always believed the
state did nol usurp cur lecal authority,
and so we do not helieve wo wWore
preempted, and continued 1o dc it our

Way. And wo have from tthe beginning of

o the plan -- the master plan that

we talk about, the Peccole phase 2 master

plan is not a 278BA agreement, it never

was, never has been, not a word of that

language was 1in it. We never followed
= £ o And so the argument today bLhat's
Page 117

Veritext Legal Solutions
B77-953-3833
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I, Ellen 5. Eoclman,

the foregoirg i3 a true and correct

Lranscrivbtion, Lo Lhe besl ol my abilily,

the =2pound recorded proeceedings

transcription.

I farther certify that 1 am

hy nar related tao any party to this action.

TOlS

hersby

In witness wnereof, | si4grn

date:
201460,

Movember 9,

Kolman

Ellen 5.

BARERT Certifled Eleclronic Transcriber

(CET**ND-548)

Weritext Lepal Solutions
B77-B55-1855

surmitted for

net ermployed

ferchy certity that

o b
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T ERLIE

LOCATION OF LAND SHOWN AS GOLF g
‘COURSE IN 1990 PECCOLE RANCH "2 COURSE WAS BUILT -250.92 AC
CONCEPTUAL MASTER PLAN - 184 AC CH  BADLANDS CLUBHOUSE - 2.37 AC

LOCATION OF LAND USED FOR GOLF COURSES IS 124 ACRES OUTSIDE OF WHERE THIS
WAS SHOWN IN THE 1990 CONCEPTUAL MASTER PLAN.

LEGEND - peccoLe RANCH
CONCEPTUAL MASTER PLAN (PRCMP)

= == m= = = = PHASE ONE BOUNDARY

- PHASE TWO BOUNDARY

= = = = o DELETED FROM PECCOLE RANCH
CONCENTUAL MASTER PLAN
WITH 1990 AMENDMENT

[ SINGLE-FAMILY

Wl MULTIFAMILY

I COMMERCIAL/OFFICE
[ RESORT-CASINO

[ ELEMENTARY SCHOOL
] GOLF COURSE DRAINAGE
[ RIGHT-OF-WAY

( . 3 GOLF COURSE COMPARISON

LO 00003939

0136
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MasTteR DECLARATION OF
CoveENANTS, CONDITIONS,
REsTRICTIONS AND EASEMENTS
For QUEENSRIDGE.

T

Lo 80662352
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Property and the Annexable Property is three thousand (3,000). The existing 18-hole gnlf
course commonly known as the "Badlands Golf Course" is not a part of the Property or
the Annexable Property.

C. The name of the common. interest community created by this Master
Declaration is Queensridge. This Master Declaration is intended to create equitable
servitudes and covenants appurtenant to and for the benefit of all of the Property, and the
owners and residents thereof, and to provide for the formation of a master association
(the "Association") to administer and enforce the provisions of this Master Declamnon
as set forth herein and in the Articles and the Bylaws.

D. Declarant may, in Declarant’s sole discretion, execute, acknowledge and
Record, as to all or any portion of the Annexable Property, a Declaration of Annexation.
The Declaration of Annexation may include, or Declarant may Record as a separate
declaration, a Supplemental Declaration (as hereinafter defined) which imposes further
covenants, conditions, restrictions and equitable servitudes for the operation, protection
and maintenance of the Annexed Property, taking into account the unique aspects of such
Annexed Property, which are not in conflict with this Master Declaration. Such
Supplemental Declaration may, but need not, provide for a Project Association to govern
one or more Projects of the same Project Type within the Annexed Property, with rights
and powers reasonably necessary therefor, including, without limitation, the right of the
Project Association to assess its members.

E.  As pari of the various phases of development of the Property, Declarant
intends, without obligation, to dedicate or transfer portions of the Property to public
entities and utility companies for purposes such as streets, roadways, drainage, flood
control, water storage, utility service and such other purposes which may enhance the
Property as a whole or which are required pursuant to any Land Use Ordinance or other
applicable law.

DECLARATION:

NOW, THEREFORE, Declarant hereby declares that all of the Property shall be
held, sold, conveyed, encumbered, transferred, leased, used, occupied and improved
subject to the easements, restrictions, covenants, conditions and equitable servitudes
contained in this Master Declaration, all of which are for the purpose of uniformly
enhancing and protecting the value, attractiveness and desirability of the Property, in
furtherance of a general plan for the protection, maintenance, subdivision, improvement,
sale, lease, care, use and management of the Property, or any portion thereof. The

=
04\98462001\CCRS.14g
May 20, 1896
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AMENDED AND RESTATED
MASTER DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS
FOR

QUFEENSRIDGE

THIS AMENDED AND RESTATED MASTER DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS (the "Master
Declaration") is made effective as of October 1, 2000 by Nevada Legacy 14, LLC, a Nevada
linﬁited liability company, ("Declarant™), with reference to the following Recitals and is as
follows: - '

A.  Declarant is the master developer of certain real property in the City of Las
Vegas, County of Clark, State of Nevada, more particularly deseribed in Exhibit "A"
attached hereto and incorporated herein. Declarant and Persons affiliated with Declarant, are
the owners of additional land more particularly described in Exhibit "B" attached hereto
("Annexahle Property™). The Annexable Property, or portions thereof, may be or has been
made subject to ("annexed to") the provisions of this Master Declaration by the Recordation
of a Declaration of Annexation pursuant to the provisions of Section 2.3, below. Reference
to "Property” herein shall mean and include both of the real property described in Exhibit
" A" hereto and that portion of the Annexabie Property which may be annexed from time to
time in accordance with Section 2.3, below. In no event shall the term "Property” include
any portion of the Annexable Propesty for which a Declaration of Annexation has not heen
Recorded or which has been deannexed by the recordatiom of a Declaration of Deanncxation
pursuant to the provisions of Section 2.4, below.

B.  Declarant intends, without obligation, to develop the Property and the
Annexable Property in one or more phases as a planned mixed-use common interest
community pursuant to Chapter 116 of the Nevada Revised Statutes ("MNRE"), which shall
contain "non-residential” areas and "residential” areas, which may, but is not required to,
include "planned communities” and "condominiums," as such quoted terms are used and
defined in NRS Chapter 116. The Property may, but is not required to, include single-family
residential subdivisions, attached multi-family dwellings, condominiums, hotels, time share
developments, shopping centers, commerciai and office developments, a golf course, parks,
recreational areas, open spaces, walkways, paths, roadways, drives and related facilities, and
any other uges now or hereafter permitied by the Land Use Ordinances which are applicable
to the Property. The Maximum Number of Units (defined in Section 1.57, herein) which
Declarant reserves the right to create within the Property and the Annexable Property is three
thousaud (3,000). The cxisting 27-hole golf course commonly known as the "Badlands Golf
Course” is not a part of the Property or the Auncxable Property.

. The Property is subject to that certain Master Declaration of Covenants,
Condittons, Restrictions and Easements for Queensridge recorded on May 30, 1996, in the

MMIHRSAA00] ] l Jemuary 24, 2001
AIDMAPCEOCS HLRMCDUCS\S2035W bt i
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Page 1 of
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The MAPS and DATA are provided without warranty of any kind, expressed or implied.
Date Created; 9/5/2018

Property

Information

Parcel: 138-31-314-006

Owner Name(s): BINION JACK B & PHYLLIS M

Site Address; 9831 ORIENT EXPRESS CT
Jurisdiction: Las Vegas - 89145

Zoning Classification: lf{;-sg:;l)ml Planned Deveopment District

Mise Information
Subdivision Name: PECCOLE WEST-FPARCEL 20

Lot Block: Lot:6 Block:B Construction Year: Construction Year: 2001

Sale Date: 012/1999 T-R-8: 20-60-31

Sale Price: $562,000 Census Tract: 3226

Recorded Doc Number: 19990226 00005210 Estimated Lot Size: Estimated Lot Size: 1.02

Flight Date: Aerial Flight Date: Mar.18.2017

Elected Officials

Commission District: C - LARRY BROWN (D} City Ward: 2 - STEVE SEROKA

US Senate: Dean Heller, Catherine Cortez-Masto US Congress: 3 -JACKY ROSEN (I}

State Senate; § - PATRICIA FARLEY (N) State Assembly: 71O HAMBRICE

School District: E - LOLA BROOKS University Regent: 7 - MARK DOUBRAVA

: Minor Civil

Board of Education: 3 - FELICIA ORTIZ Division: Las Vegas

http://gisgate.co.clark.nv.us/gismoreports/printmap.aspx ’mapnumber=1499663& 97530 18866‘2 473
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Page 1 of |

The MAPS and DATA are prowvided without warranty of any kind, expressed or imphed.
Date Crested: 9/5/2018

Property
Information
Parcel: 138-31-314-007

ABDELAZIZ GAMAL and FELAY A
Owner Name(s): AMAL
Site Address: 9821 ORIENT EXPRESS CT
Jurisdiction: Las Vegas - 89143

: .= . Residentinl Planned Deveopment District
Zoning Classification: (R-PDT)

Misc Information
Subdivision Name: PECCOLE WEST-PARCEL 20

Lot Block: Lot:7 Block:B Constroction Year: Construction Year; 2003

Sale Date: 09/2011 T-R-5: 20-60-31

Sale Price; $3,000,000 Census Tract: 3226

Recorded Doc Number: 20110916 00002084 Estimated Lot Size: Estimated Lot Size: 1.35

Flight Date: Aerial Flight Date: Mar.18.2017

Elected Officials

Commission Distriet: C - LARRY BROWN (D) City Ward: 2 - STEVE SEROKA

LS Senate: Dean Heller, Catherine Cortez-Masto US Congress: 3- JACKY ROSEN (D)

State Senate: 8 - PATRICIA FARLEY (N) State Assembly; g 1OH HAMBRICE

School District: E - LOLA BROOKS University Regent; 7 - MARK DOUBRAVA

; Minor Civil

Board of Education: 3 - FELICIA ORTIZ Division: Las Vegas

http://gisgate.co.clark.nv.us/gismoreports/printmap.aspx ?mapnumber=1499665& 95120 88(‘)"82474
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Southern Nevada GIS ~ OpenWeb Info Mapper

Page 1 of 2

The MAPS snd DATA are provided withaut warranty of any kind, expressed or imphed.
Date Created: 9/5/2018

Property
Information
Parcel: 138-31-314-008
~ ROESENER & WENGER-ROESENER TRUST and
Owner Name(s):  p oESENER DALE W TRS
Site Address: 9811 ORIENT EXPRESS CT
Jurisdiction: Las Vegas - 89145
Zoning Residential Planned Deveopment District (R-PD7)
Classification:
Mise Information
Subdivision Name: PECCOLE WEST-PARCEL 20
' L ¢ Construction Construction Year:
Lot Block: Lot:8 Block:B Yeir: 2003
Sale Date: 03/2001 T-R-8: 20-60-31
Sale Price: $631,000 Census Tract; 3226
Recorded Doc Estimated Lot Estimated Lot Size:
Mumber: 20010329 00002200 Size: 1.24
Flight Date: Aerial Flight Date: Mar_18.2017
Elected Officials
g‘;;“"‘i‘:t‘f‘“““ C - LARRY BROWN (D) City Ward: 2- STEVE SEROKA
US Senate: Deati Heller, Cathering Cortez-Masto US Congress: ?5}“ CEX RGSEN
State Senate: § - PATRICIA FARLEY (N) Sinte Asseinbly 2 J0HN
’ * HAMBRICK (R)

http://gisgate.co.clark.nv.us/gismoreports/printmap.aspx?mapnumber=1499666 &

/52080852475
3281
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Southern Nevada GIS ~ OpenWeb Info Mappe

|

P
a

The MAPS and DATA are provided without warranty of any kind, expressed or implied,
Date Crested: 5/5/2018

Property
Information
Pareel: 138-31-314-009
Owner Nameis): FARIES DURWARD JR & TARRY A
Site Address: 9801 ORIENT EXPRESS CT
Jurisdiction: Las Vegas - 89145
z : _ Residential Planned Deveopment District
Zoning Classification; (R-PD7)
Mise Information
Subdivision Name: PECCOLE WEST-PARCEL 20
Lot Block: Lot:9 Block:B Construction Year: Construction Year: 2002
Sale Date: 06,2003 T-R-8: 20-60-31
Sale Price: $4,200,000 Census Tract: 3226
Recorded Doc Number: 20030611 00000220 Estimated Lot Size: Estimated Lot Size: 1.13
Flight Date; Acrial Flight Date; Mar.18.2017
Elected Officials
Commission District: € - LARRY BROWN (D) City Ward: 2-STEVE SEROEA
US Senate: Dean Heller, Catherine Cortez-Masto us Cung,rcss: 3 - JACKY ROSEN (D)
State Senate: § - PATRICIA FARLEY (N) State Assembly: {2]{)’””" HARRIRRE
School District: E - LOLA BROOKS University Regent: 7 - MARK DOUBRAVA
) = = Miner Civil
Board of Education: 3 - FELICIA ORTIZ Division: Las Vepas
http://gisgate.co.clark.nv.us/gismoreports/printmap.aspx Tmapnumber=1499668 & 9/5/39 886‘(‘)‘2477
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Southern Nevada GIS ~ OpenWeb Info Mapper

The MAPS and DATA are provided without warranty of any kind, expressed or implied.
Date Created: 8/5/2018

Property
Information
Parcel: 138-31-311-014
: SCHRECK FRANK A and BAUMAN-
Owner Name(s):  pp ppEs JULIETTA
Site Address: 9824 WINTER PALACE DR
Jurisdiction; Las Vegas - 89145
. . .. Residential Planned Deveopment District
Zoning Classification: (R-PDT)
Misc Information
Subdivision Name: PECCOLE WEST-LOT 11
Lot Block: Lot:25 Block:A Construction Year: f;;‘:““‘““" Year:
Sale Date: 0472014 T-R-S: 20-60-31
Sale Price: $2,125,000 Census Tract: 3226
Recorded Doc Estimated Lot Estimated Lot Size:
Nk 20150914 00001800 Size: 0.84
Flight Date: Awerial Flight Date: Mar.18.2017
Elected Officials
Commission District: C - LARRY BROWN (D) City Ward: 2 - STEVE SEROKA
US Senate: Dean Heller, Catherine Cortez-Masio US Congress: 3-JACKY ROSEN (D)
State Senate; $ - PATRICIA FARLEY (N) State Assembly: o /OHN HAMBRICK
e & 7- MARK
School District: E-LOLA BROOKS University Regent: DOUBRAVA
http://gisgate.co.clark.nv.us/gismoreports/printmap.aspx?mapnumber=1499669& 915/ 886’(?2478
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT N. PECCOLE; AND NANCY A. No. 72410
PECCOLE,

Appellants,

vs.

FORE STARS, LTD., ANEVADA
LIMITED LIABILITY COMPANY; 180 i
LAND CO., LLC, A NEVADA LIMITED FILED
LIABILITY COMPANY; SEVENTY '
ACRES, L1C, A NEVADA LIMITED
LIABILITY COMPANY; EHB
COMPANIES, LLC, A NEVADA LIMITED
LIABILITY COMPANY; YOHAN LOWIE,
AN INDIVIDUAL; VICKIE DEHART, AN
INDIVIDUAL; AND FRANK PANKRATZ,
AN INDIVIDUAL,

Respondents.

ROBERT N. PECCOLE; AND NANCY A. No, 72455
PECCOLE, INDIVIDUALS,

Appellants,

vs.

FORE STARS, LTD., A NEVADA
LIMITED LIABILITY COMPANY; 180
LAND CO., LLC, A NEVADA LIMITED
LIABILITY COMPANY; SEVENTY
ACRES, L1.C, A NEVADA LIMITED
LIABILITY COMPANY; EHB
COMPANIES, LLC, A NEVADA LIMITED
LIABILITY COMPANY; YOHAN LOWIE,
AN INDIVIDUAL; VICKIE DEHART, AN
INDIVIDUAL:; AND FRANK PANKRATZ,
AN INDIVIDUAL,

Respondents.

ORDER OF AFFIRMANCE
These censolidated appeals are from district court corders

awarding attorney fees and costs and denying NRCP 60(b) relief from a

oo | 485G




dismissal order in a real property dispute.} Eighth Judicial Disirict Court,
Clark County: Douglas Smith, Judge.

This case arises out of a dispute appellants have with
respondents, who are planning to develop property on which a golf course is
presently located, and which appellants argue is subject to development
restrictions under the Master Declaration of Covenants, Conditions,
Restrictions and Easements (CC&Rs) for the Queensridge community in
Las Vegas where appellants reside. Appellants sued respondents for
injunctive refief and damages based on theories of impaired property rights
and fraud. The district court dismissed appellants’ complaint and then
denied appellants’ motion for NRCP 6(b) relief. Additionally, the district
court awarded respondents a total of $128,131.22 in attorney fees and costs.
These appeals followed.

First, appellants argue that the district court abused its
discretion in denying NRCP 60(b) relief by relying on an invalid amendment
to the CC&Rs in concluding that the golf course property was not subject ta
the CC&Rs. Because the record supports the district court’s determination
that the golf course land was not part of the Queensridge community under
the original CC&Rs and public maps and records, regardless of the
amendment, we conclude the district court did not abuse its discretion in
denying appellants’ motion for NRCP 60(b) relief. Cook v. Cook, 112 Nev.
179, 181-82, 912 P.2d 264, 265 (1996) (providing that the distriet court has

1Pursuant to NRAP 34(D)(1), we have determined that oral argument
is not warranted in this appeal.
Sewrepe GouT
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broad discreticn in deciding whether to grant or deny an NRCP 60(b} motion
to set aside a judgment, and this court will not disturb that decision absent
ah abuse of discretion).

Second, appellants contend that the district court violated their
procedural due process rights by awarding respondents attorney fees and
costs without first holding an evidentiary hearing. We disagree. An
evidentiary hearing is not required before an award of attorney fees and
costs. See Pac. Harbor Capital, Inc. v. Carnival Air Lines, Inc., 210 F.3d
1112, 1118 (@th Cir. 2000) (providing that the requirement of “an
opportunity to be heard” before sanctions may issue “does not require [the
court to hold] an oral or evidentiary hearing on the issue”). Appellants had
notice of respondents’ motions for attorney fees and costs and took
advantage of the opportunity to respond to those requests in writing and
orally. Callie v. Bowling, 123 Nev. 181, 183, 160 P.3d 878, 879 (2007}
(recognizing that due process requires hotice and opportunity to be heard).
Thus, we conclude the district court did not violate appellants’ due process
rights by failing to hold an evidentiary hearing before awarding
respondents attorney fees and costs.

Lastly, appellants assert that appellant Robert Peccole's
preparation, research, and 55-year legal career demonstrate that the
attorney fees and costs award as a sanction was improper. NRS 18.010(2)(h)
permits the district court to award attorney fees to a prevailing party when
the court finds that the claim “was brought or maintained without

reasonable ground or to harass the prevailing party.” Additionally, EDCR

7.60(h) allows the district court to impose a sanction including attorney fees

Surrene Counr
aF
Howaoa
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and costs when an attorney or party “without just cause. . . [p]resents to the
court a motion or an opposition to a motien which is obviously frivelous,
unnecessary of unwarranted. . . [or] multiplies the proceedingsin a case as
to increase costs unreasonably and vexatiously.”

Appellants filed a complaint alleging the golf course land was
suhject to the CC&Rs when the CC&Rs and public maps of the property
demonstrated that the golf course land was not. Further, afier the district
court denied appellants’ first motion for a preliminary injunction and
explained its reasoning, appellants filed a second almost identical motion,
a motion for rehearing of the dental of one of those motions, and a renewed
motion for preliminary injunction, all of which included the same facts or
argument. Additionally, the district court repeatedly warned appellants
that they were too close to the issue to see it clearly or acbept any of the
court’s decisions and despite this warning, they continued to file repetitive
and meritleas motions. The district court limited the award to fees and costs
incurred in defending the repetitive motions and issued specific findings
regarding each of the factors set forth in Brunzeil v. Golden Gate National
Bank, 85 Nev. 345, 455 P.2d 31 (1969), and the record supports the amount
awarded. See Miller v. Wilfong, 121 Nev. 619, 623, 119 P.3d 727, 730 (2005}
(requiring the dastrict court to consider the Brunzell factors when awarding
attorney fees). Further, Robert's extensive experience as an attorney 1s not
a factor under Brunzell and because the district court was within its
discretion to award attorney fees and costs for the repetitive and frivolous
parts of the litigation, it is unclear how Robert’s extensive legal career

would make the award improper. Thus, we conclude the district court did

not abuse its discretion in awarding respondents attorney fees and costs.
See Edwards v. Emperor’s Garden Rest., 122 Nev. 317, 330, 130 P.34 1280,




1288 (2008) (cxplaining that this court will not overturn a district court’s
decision to award attorney fees and costs as a sanction absent a manifest
abuse of discretion). Accordingly, we

ORDER the judgments of the district court AFFIRMED.

]'j_’ 1

je'éﬂ"\ﬂ‘]

,,/\T‘L—«._A Lo , d.
Stiglich

Gibbons

cc:  Hon, Douglas Smith, District Judge
Ara H, Shirinian, Settlement Judge
Peccole & Peccole, Lid.
The Jimmerson Law Firm, P.C
Sklar Williams LLP
EHB Companies, LLC
Eighth District Court Clerk
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CITY COUNCIL MEETING OF
JANUARY 3, 2018
VERBATIM TRANSCRIPT - ITEM 78

Item 78 - DIR-72290 - PUBLIC HEARING - For possible action on an Appeal of Director's
decision to not require applications for a General Plan Amendment and Major
Modification in conjunction with applications related to three Planning Projects (PRJ-
71990, PRJ-71991, and PRJ-71992) generally located on 282.08 acres at the southwest
corner of Alta Drive and Rampart Boulevard (APNs 138-31-601-008; 138-31-702-003; 138-
31-702-004; 138-32-202-001; 138-32-210-008; and 138-32-301-007), R-PD7 (Residential
Planned Development - 7 Units per Acre) and PD (Planned Development) Zones, Ward 2
(Seroka). Staff recommends DENIAL.

Appearance List:

CAROLYN G. GOODMAN, Mayor

FRANK SCHRECK, Appellant, 9824 Winter Palace Drive

BRAD JERBIC, City Attorney

TODD BICE, Legal Counsel for Frank Schreck, 400 South 7™ Street
LOIS TARKANIAN, Mayor Pro Tem/Councilwoman

LUANN D. HOLMES, City Clerk

RICKI Y. BARLOW, Councilman

STAVROS S. ANTHONY, Councilman

DOUG RANKIN

PETER LOWENSTEIN, Acting Planning Director

STEVEN G. SEROKA, Councilman

TOM PERRIGO, Executive Director of Community Development
MICHAEL BUCKLEY, 300 South 4th Street

NGAI PINDELL, Boyd School of Law, University of Nevada, Las Vegas
BOB COFFIN, Councilman

UNIDENTIFIED FEMALE

MICHELE FIORE, Councilwoman

YOHAN LOWIE, 215 South Fort Apache Road

CHRIS KAEMPFER, representing EHB Companies

ELIZABETH GHANEM HAM, 1215 South Forst Apache, Four Stars and 180 Land,

representing the Applicant

Page 1 of 83
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33
34
35
36
37
38
39

CITY COUNCIL MEETING OF
JANUARY 3, 2018
VERBATIM TRANSCRIPT - ITEM 78

STEPHANIE ALLEN, representing EHB Companies
BOB PECCOLE, Attorney, 4997 Verlaine, Queensridge Resident
GEORGE GARCIA, 1055 Whitney Ranch Drive, Suite 210

(3 hours, 23 minutes, 48 seconds) [5:57:50 — 8:34:02]

Typed by: Speechpad.com
Proofed by: Ashley Foster

Page 2 of 83
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492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521

CITY COUNCIL MEETING OF
JANUARY 3, 2018
VERBATIM TRANSCRIPT - ITEM 78
CITY ATTORNEY BRAD JERBIC
I'm not trying to deprive you of making your record, and to be honest with you, I don't really care
what the outcome is. So having said that, I think there is a factual predicate here, though, that
isn't quite accurate. I don't know — and I'm going to talk to Mr. Lowenstein about this —
because if Mr. Lowenstein agrees with you, then you need to make this record that you're about
to make.
But it was my understanding that if you come in with a zone change and the zone change is
incompatible with the General Plan, you are required by our Code to submit a General Plan
Amendment at the same time as the zone change. However, if you have hard zoning, the Code is

silent as to whether or not you have to submit a General Plan Amendment. Do I have that right?

PETER LOWENSTEIN
Through you, Madam Mayor, it's not explicit that it requires a General Plan Amendment other

than for a rezoning application, as you initially stated.

CITY ATTORNEY BRAD JERBIC

I think this is important, because I don't think the argument, Mr. Bice, is that hard zoning trumps
the General Plan. It's that the Code is silent as to whether or not you need a General Plan
Amendment when you have hard zoning. And I think that's the question, because I don't think

anybody on staff is making the argument that you made.

TODD BICE

I think we disagree with your statement, Mr. Jerbic —

MAYOR GOODMAN

Wait, wait, wait, your mic's not on. We can't hear you.

TODD BICE
Oh sorry. I think the thing where we in part, Brad, disagree, or Mr. Jerbic, that we disagree is the
label "hard zoning," because again, this is R-PD. This was not zoned as R-7. This was R-PD7.

Page 18 of 83
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Supreme Court Case No. 75481

Electronically Filed

Feb 07 2019 09:41 a.m.
SEVENTY ACRES, LLC, Elizabeth A. Brown

Appellant, Clerk of Supreme Court
V.
JACK B. BINION ET AL,
Respondents,

On Appeal from Eighth Judicial District Court
Honorable Jim Crockett

RESPONDENTS' ANSWERING BRIEF

Todd L. Bice, Esq., Bar No. 4534
tib@pisanellibice.com

Dustun H. Holmes, Esq., Bar No. 12776
dhh@pisanellibice.com

PISANELLI BICE PLLC
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RULE 26.1 DISCLOSURE

The undersigned counsel of record certifies that the foregoing are persons or
entities as described in NRAP 26.1(a), and must be disclosed. These representations
are made in order that the judges of this Court may evaluate possible disqualification
or recusal.

Turner Investments, LTD is a Nevada Limited Liability Company owned by
Clyde Turner. Pyramid Lakes Holding LLC is a Nevada Limited Liability owned by
Tim and Kris Ann McGarry. All other Respondents are individuals and/or trustees
of the respective trust identified.

Pisanelli Bice represents the Respondents in this Court and similarly
represented the Respondents in the District Court.

DATED this 6th day of February, 2018.

PISANELLI BICE PLLC

By: /s/ Todd L. Bice
Todd L. Bice, Esq., Bar No. 4534
Dustun H. Holmes, Esq., Bar No. 12776

400 South 7th Street, Suite 300
Las Vegas, Nevada 89101

Attorneys for Respondents
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L. ROUTING STATEMENT

This matter is presumptively before the Court of Appeals. Namely, a petition
from judicial review from the City of Las Vegas' (the "City") approval of
developmental applications in contravention of the law. NRAP 17(b)(10). However,
Respondents Jack B. Binion, Duncan R. and Irene Lee, individuals and trustees of
the Lee Family Trust, Frank A. Schreck, Turner Investments, LTD, Rover P. and
Carolyn G. Wagner, individuals and trustees of the Wagner Family Trust, Betty
Englestad as trustee of the Betty Englestad Trust, Pyramid Lake Holdings, LLC,
Jason and Shereen Awad as trustees of the Awad Asset Protection Trust, Thomas
Love as trustee of the Zena Trust, Steve and Karen Thomas as trustees of the Steve
and Karen Thomas Trust, Susan Sullivan as trustee of the Kenneth J. Sullivan Family
Trust, Dr. Gregory Bigler and Sally Bigler (collectively the "Surrounding
Homeowners") do not object to the Court retaining this appeal.

But, the Surrounding Homeowners certainly dispute Appellant Seventy
Acres, LLC ("Seventy Acres") naked and unsupported assertion that this appeal
presents "issues of error correction," issues of "first impression" concerning the
United States or Nevada Constitution, or issues of "first impression" of statewide

public importance. NRAP 17(a)(10)-(11).
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II. ISSUES PRESENTED

1. Whether the District Court correctly found that the City must follow its
own laws — laws that it has long interpreted to preclude altering a master plan
residential community without seeking what is known as a Major Modification
under the City's Code — and rejecting a one-time interpretation that was meant for
litigation purposes?

2. Is the City's land use approval improper — changing the City's General
Plan as well as a residential communities' Master Plan —when it rests upon the
Developer "promising" to negotiate "in the future" if the City will just give him
approvals now?

3. Whether this Court should entertain the Developer's purported judicial
taking claim raised for the first time on appeal, even though the developer has
already chosen to pursue that issue in a separate district court proceeding, and if so,
does a judicial decision which makes no changes to any property rights amount to a

taking under the Fifth Amendment?

III. STATEMENT OF THE CASE / SUMMARY OF THE ARGUMENT

This appeal arises from a land speculator's acquisition of approximately 250
acres of land set aside to serve as open space/parks/drainage within the Peccole

Ranch Master Plan. Specifically, decades after this planned community's creation
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and development, Yohan Lowie ("Lowie")!, and the entities he controls? sought to
fundamentally change the Peccole Ranch Master Planned Development by
subdividing the property and then developing it for additional housing within the
Master Plan community.> The Developer's present appeal stems from three
applications related to his desire to build a 435 residential housing unit on
approximately 17 acres of the land designated as Park/Open Space/Drainage within
this Master Plan community.

The Developer's appeal seeks to revise history and the record below. The
Developer omits (tellingly) the City's repeated applications of its own Code in
explaining that no development may occur on the subject property absent

compliance with the City Code's Title 19 provisions governing modifications of a

! The seated justices of the Nevada Supreme Court have in the past recused

themselves from hearing matters pertaining to Mr. Lowie and his companies as the
Court's past "business relationship would cause a reasonable person to question the
impartiality of all the currently seated justices..." See RA Southeast Land, LLC v.
Eighth Jud. Dist. Ct., No. 68778, Order of Recusal, filed June 8, 2016.

2 The named Appellant in this matter is Seventy Acres. This is one of three
single-member limited liability companies that is ultimately owned and controlled
by Lowie and his affiliated company, EHB Companies, LLC ("EHB"). The other
two entities are 180 Land Co., LLC ("180 Land") and Fore Stars, LTD. ("Fore
Stars"). Collectively these entities and individuals are referred to as the "Developer"
in this brief.

3 The manner in which Developer subdivided the property is the subject of a
separate lawsuit and related petition for this Court. See Fore Stars, LTD, et al v.
Eighth Jud. Dist. Ct., Case No. 73813.
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previously approved Master Plan. Indeed, the Developer knew full well of this
requirements which is why it submitted an application. It was only when the
Developer realized he could not secure the votes — having lost a vote on a Major
Modification before the Planning Commission — that he suddenly reversed course
and brow beat the City's Planning Director into claiming that the Code meant the
opposite of what the City had long insisted.

When confronted by the District Court over this prior and long-standing
Interpretation, the City Attorney adopted an utterly new interpretation — solely
developed in litigation — and claimed that the City's prior position should be
disregarded as a "mistake". But as the District Court recognized, there was no
"mistake." Instead, the City has simply manufactured a new interpretation — for the
first time in litigation —to rationalize land use approvals that the City knew violated
the requirements of its Code, approvals that were given based upon little more than
the Developer's "promise" that in the future he could "negotiate". 71 AA 17423.

Contrary to the wants of the Developer, the City is bound to follow the
requirements of its own Code, particularly requirements the City has long recognized
and which the Developer himself recognized until they became an inconvenient
obstacle. Tellingly, the City has accepted the District Court's ruling that it violated

its own Code and declined to appeal.
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IV. STATEMENT OF THE FACTS

A.  The Development of the Peccole Ranch Master Plan Community.

In 1986, the Peccole Family presented their initial Master Development Plan
under the name Venetian Foothills to the City. 11 AA 2666-2672. The original
Master Plan contemplated two 18-hole golf courses (which would become known as
Canyon Gate in Phase I and Badlands in Phase II). /d. The golf courses were "the
focal point of the development," designed to be in a major flood zone and designated
to serve as flood drainage and open space. /d. The City mandated these designations
to address the natural flood problem and serve as the open space necessary for master
plan developments. 11 AA 2628 — 2633.

In 1989, the Peccole Family submitted and the City approved the Peccole
Ranch Master Plan that focused upon Phase I in the area from W. Sahara north to
W. Charleston Blvd within the boundaries of Hualapai Way on the west and Durango
Dr. on the east. In 1990, as development progressed on Phase I, the Peccole Family
presented their Phase II portion of the Peccole Ranch Master Plan to the City,
focusing upon the land located from west Charleston Boulevard north to Alta Drive
west to Hualapai Way and east to Durango Drive ("Phase I Master Plan" or "Peccole
Ranch Master Plan"). 15 AA 3452-3473. Queensridge (as it is known today) was
included as part of this plan and covered West Charleston Boulevard north to Alta

Drive, west to Hualapai Way and east to Rampart Boulevard. 15 AA 3465 ("A 50
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acre single-family parcel central to Phase Two offers extensive golf course frontage
to future residents in an exclusive environment bounded on all sides by the golf
course.").

The Peccole Ranch Master Plan specifically defined what would become
known as the Badlands golf course as flood drainage/golf course in addition to
satisfying the required open space/parks necessitated by the City for a Master
Planned Development. 15 AA 3463-3465. The Phase II Master Plan expressly
designated the land as golf course drainage/open space and specifically was
presented as zero net density and zero net units. 15 AA 3471. As the Phase II Master
Plan makes clear, the Peccole Family knew residential development would not be
feasible in the natural flood zone, but a golf course could be used to enhance the

value of the surrounding residential lots:

A focal point of Peccole Ranch Phase Two is the 199.8
acre golf course and open space drainage way system
which traverses the site along the natural wash system. All
residential parcels within Phase Two, except one, have
exposure to the golf course and open space areas . ... The
close proximity to Angel Park along with the extensive

olf course and open space network were determining
?actors in the decision not to integrate a public park in
the proposed Plan... The design of the golf course has
been instrumental in preserving the natural character of
the land and controlling drainage on and through the

property.

15 AA 3463-3465 (emphasis added). The Phase II Master Plan amplifies that it is a
planned development, incorporating a multitude of permitted land uses as well as

special emphasis on the open space:

0166

3307



Incorporates office, neighborhood commercial, a nursing
home, and a mixed-use village center around a strong
residential base in a cohesive manner. A destination resort-
casino, commercial/office and commercial center have
been proposed in the most northern portion of the project
area. Special attention has been given to the compatibility
of neighboring uses for smooth transitioning, circulation

atterns, convenience and aesthetics. An extensive

53 acre golf course and linear open space system
winding throughout the community ;l)rovi es a positive
focal point while creating a mechanism to handle
drainage flows.

15 AA 3457 (emphasis added). Likewise, the Phase II Master Plan outlines the
permissible land use for each portion of the planned development, providing that
there would be up to 2,807 single-family residential units on 401 acres, 1,440 multi-
family units on 60 acres, and open space/golf course/drainage on approximately 211
acres. 15 AA 3471.

The City’s Code in place in 1990 specified a zoning category known as
Residential Planned Development districts ("R-PD"). Although the City's Code no
longer provides for such zoning districts, this sort of zoning approval was common
at the time for comprehensive planned developments. As the City's Code then
provided, the purpose of the R-PD was "to allow maximum flexibility for
imaginative and innovative residential design and land utilization in accordance with
the General Plan. It is intended to promote an enhancement of residential amenities
by means of an efficient consolidation and utilization of open space, separation of
pedestrian and vehicular traffic and homogeneity of patterns." 29 AA 7087.

The number that follows R-PD reflects the potential average number of
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dwelling units allowed per gross acre; not the permissible use or density for all land
within the Peccole Ranch Master Plan. /d. Instead, as shown by the Peccole Ranch
Master Plan specific land use designations were provided in the plan. As the Phase
IT Master Plan provides for the single-family units which would border the proposed
golf course/open space, the zoning sought was for a maximum of seven (7) single-
family units per gross acre. 15 AA 3471. Yet, for the proposed golf course drainage,
zero net density and zero net units were permitted. /d.

On April 4, 1990, in Case No. Z-17-90, the City Council approved Phase II of
the Peccole Ranch Master Plan. 2 AA 258-266. As part of the approval, the City
Council recited the land uses provided in the Peccole Ranch Master Plan. As set
forth in the City's minutes of approval, the following table indicates the approved

land use as an acreage for Phase II:

LAND USE PHASE 11 PERCENT OF
ACREAGE SITE
Single Family 401 40.30 %
Multi-family . 60 6.02 %
Neighborhood Commercial/Office 194.3 19.50 %
Resort/Casino 56.0 5.62 %
Golf Course/Drainage 211.6 21.24 %
School 13.1 1.31 %
Rights-of-Way 60.4 6.07 %

Id.

These specific designations of the Peccole Ranch Master Plan were
incorporated as part of the R-PD zoning district and all other zoning was

extinguished. Indeed, underscoring the original developer’s emphasis on the use of
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open space as part of its R-PD zoning approval, the City conditioned the approval
with the express notation that the maximum number of dwelling units that would be
allowed for Phase II was 4,247 as denoted in the Plan. /d. Thus, in approving the
Peccole Ranch Master Plan, the City expressly designated the subject property as
open space/golf course/drainage with zero net density. As shown by the City's
approval of the zoning it is subject to "[c]onformance to the conditions of approval
for the Peccole Ranch Master Development Plan, Phase I1." /d.

The City confirmed the Peccole Ranch Master Plan in subsequent
amendments and re-adoption of its own General or Master Plan, both in 1992 and
againin 1999. 29 AA 7094-7098. On the maps of the City's Master Plan, the land for
the golf course/open  space/drainage is  expressly designated as

Parks/Recreation/Open Space (PR-OS):
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29 AA 7066 (the color version is included above and is publically available
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in CLV 2020 Master Plan, Land Use & Rural Neighborhoods Preservation Element,
Map 3: Southwest Sector Land Use)

Both the City's Master Plan and the City's Code preclude residential units on
land designed as PR-OS. As the City's Master Plan specifies: "the
parks/recreation/open space category allows large public parks and recreation areas
such as public and private golf courses, trails, easements, drainage ways, detention
basins and other large areas or permanent open land." 29 AA 6951; CLV 2020
Master Plan, Land Use & Rural Neighborhoods Preservation Element, Description
of Master Plan Land Use Categories. Moreover, as the land use designation table in
the City's Master Plan indicates residential density is not permitted for land
designated PR-OS. /d.; CLV 2020 Master Plan, Land Use & Rural Neighborhoods
Preservation Element, Table 5, Land Use Designations.

The City memorialized all Master Developments Plans in the 2020 Master
Plan. Not coincidentally this portion of the City's Master Plan expressly identifies
Peccole Ranch as a Master Development Plan in the Southwest Sector. 29 AA 7089-
7090.

B. A Land Speculator Acquires the Property Decades Later, Betting
that he can Change the Land Use.

After approval by the City, and as the City would later admit, all future
development was done in deference to the Peccole Ranch Master Plan. 73 AA

17751("[s]ince adoption of the 1990 Peccole Ranch Master Plan the property was
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STATE OF NEVADA )

) ss.

COUNTY OF CLARK )

JAMES JACK LEAVITT, first being duly sworn, on oath deposes and states:

I'am an attorney licensed to practice law in the State of Nevada, and am an attorney at the Law

Offices of Kermitt L. Waters, the attorneys of record for 180 LAND COMPANY, LLC, a

Nevada Limited Liability Company, and FORE STARS, Ltd. (Landowners) in the above-

captioned matter. I make this declaration based on personal knowledge and if called upon to

testify to the matters herein I am competent to do so.

This Declaration is submitted in support of the Landowners’ Reply in Support of Plaintiff

Landowners’ Motion to Determine Property Interest for purposes of verifying the authenticity

of the Exhibits attached to said motion as follows:

a. Exhibits 17 - 41 are true and correct copies of what they purport to be and, in those
instances where a partial of the exhibit is provided, I can, upon the Court’s request,
provide a full copy of the exhibit.

b. This Declaration if made in good faith and not for purposes of delay.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is

true and correct.

Dated this 9" day of September, 2020.

SS/ James J. Leavitt
JAMES JACK LEAVITT
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