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DISTRICT JUDGE
TIMOTHY C.  WILLIAMS

LAS VEGAS NV 89155

ARJT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

180 LAND CO LLC, a Nevada limited liability
company, FORE STARS, LTD., a Nevada
limited liability company and SEVENTY ACRES,
LLC, a Nevada limited liability company, DOE
INDIVIDUALS I-X, DOE CORPORATIONS I-X,
and DOE LIMITED LIABILITY COMPANIES
I-X,

Plaintiffs,
v.

CITY OF LAS VEGAS, a political subdivision of
the State of Nevada; ROE GOVERNMENT
ENTITIES I-X; ROE CORPORATIONS I-X; ROE
INDIVIDUALS I-X; ROE LIMITED-LIABILITY
COMPANIES I-X; ROE
QUASIGOVERNMENTAL ENTITIES I-X,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.
Dept No.

A-17-758528-J
XVI

AMENDED ORDER SETTING CIVIL JURY TRIAL, PRE-TRIAL/CALENDAR CALL 

IT IS HEREBY ORDERED THAT: 

 A.    The above entitled case is set to be tried to a jury on a five week stack, to begin,    

May 3, 2021 at 9:30 a.m. 

B.   A Pre-Trial/Calendar Call with the designated attorney and/or parties in proper 

person will be held on April 22, 2021 at 10:30 a.m. 

 C.   Parties are to appear on February 17, 2021 at 9:00a.m., for a Status Check re Trial 

Readiness.   

Case Number: A-17-758528-J

Electronically Filed
8/31/2020 4:14 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTRTURTRTURTRTTTT
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  DISTRICT JUDGE 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

 D.    The Pre-Trial Memorandum must be filed no later than April 30, 2021, with a 

courtesy copy delivered to Department XVI.   All parties, (Attorneys and parties in proper person) 

MUST comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69.  Counsel should 

include the Memorandum an identification of orders on all motions in limine or motions for partial 

summary judgment previously made, a summary of any anticipated legal issues remaining, a brief 

summary of the opinions to be offered by any witness to be called to offer opinion testimony as well 

as any objections to the opinion testimony. 

 E.  All motions in limine to exclude or admit evidence must be in writing and filed no 

later than March 15, 2021. Orders shortening time will not be signed except in extreme 

emergencies. 

F.  Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P. 

16.1(a)(3) must be made at least 30 days before trial. 

G.  Discovery disputes that do not affect the Trial setting will be handled by the 

Discovery Commissioner.  A request for an extension of the discovery deadline, if needed, must be 

submitted to this department in compliance with EDCR 2.35.  Stipulations to continue trial will be 

allowed ONLY for cases that are less than three years old.  All cases three years or older must file a 

motion and have it set for hearing before the Court. 

 H.  All discovery deadlines, deadlines for filing dispositive motions and motions to 

amend the pleadings or add parties are controlled by the previously issued Scheduling Order and/or 

any amendments or subsequent orders. 

 I. All original depositions anticipated to be used in any manner during the trial must be 

delivered to the clerk prior to the firm trial date given at Calendar Call.  If deposition testimony is 

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the portions 

of the testimony to be offered must be filed and served by facsimile or hand, two (2) judicial days 
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  DISTRICT JUDGE 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

prior to the firm trial date given at Calendar Call..  Any objections or counterdesignations (by 

page/line citation) of testimony must be filed and served by facsimile or hand, one (1) judicial day 

prior to the firm trial date.  Counsel shall advise the clerk prior to publication. 

 J. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All 

exhibits must comply with EDCR 2.27.  Two (2) sets must be three-hole punched placed in three 

ring binders along with the exhibit list.  The sets must be delivered to the clerk two days prior to the 

firm trial date given at Calendar Call.  Any demonstrative exhibits including exemplars anticipated 

to be used must be disclosed prior to the calendar call.  Pursuant to EDCR 2.68, counsel shall be 

prepared to stipulate or make specific objections to individual proposed exhibits.  Unless otherwise 

agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into 

evidence. 

 K. In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to be 

included in the Jury Notebook. Pursuant to EDCR 2.68, counsel shall be prepared to stipulate or 

make specific objections to items to be included in the Jury Notebook. 

 L. In accordance with EDCR 2.67, counsel shall meet and discuss preinstructions to the 

jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side shall 

provide the Court, two (2) judicial days prior to the firm trial date given at Calendar Call, an agreed 

set of jury instructions and proposed form of verdict along with any additional proposed jury 

instructions with an electronic copy in Word format. 

 Failure of the designated trial attorney or any party appearing in proper person to 

appear for any court appearances or to comply with this Order shall result in any of the 

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation 

of trial date; and/or any other appropriate remedy or sanction. 

 Counsel is asked to notify the Court Reporter at least two (2) weeks in advance if they are 
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DISTRICT JUDGE
TIMOTHY C.  WILLIAMS

LAS VEGAS NV 89155

going to require daily copies of the transcripts of this trial or real time court reporting.  Failure to 

do so may result in a delay in the production of the transcripts or the availability of real time court 

reporting. 

Counsel is required to advise the Court immediately when the case settles or is otherwise 

resolved prior to trial.  A stipulation which terminates a case by dismissal  shall also indicate 

whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial.  A 

copy should be given to Chambers. 

DATED:  August 31, 2020 

_____________________________________ 
       Timothy C. Williams, District Court Judge 

CERTIFICATE OF SERVICE 

I hereby certify that on or about the date signed I caused the foregoing document to be 

electronically served pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served 

through the Eighth Judicial District Court's electronic filing system, with the date and time of 

the electronic service substituted for the date and place of deposit in the mail and/or fax for 

Case No. A758528.

       ___________________________________________ 
          Lynn Berkheimer, Judicial Executive Assistant  

________________________ ____________________________________ _______________________________________________________________________________________________________ __________ _______
 TiTiTiiTiTiTTiTiT mothy C. WWWWWWWWWWilliams, District Court Jud

/s/ Lynn Berkheimer
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com
704 South Ninth Street
Las Vegas, Nevada 89101
Telephone: (702) 733-8877
Facsimile: (702) 731-1964
Attorneys for Plaintiff Landowner

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited 
liability company, DOE INDIVIDUALS I 
through X, ROE CORPORATIONS I through X, 
and ROE LIMITED LIABILITY COMPANIES 
I through X,

Plaintiff,

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J
Dept. No.: XVI

REPLY IN SUPPORT OF PLANTIFF 
LANDOWNERS’ MOTION TO 

DETERMINE “PROPERTY INTEREST”

Hearing date: September 17, 2020
Hearing time: 9:00 am

Hearing Requested

INTRODUCTION

The Landowners motion before this Court requested this Court to confirm two very narrow 

issues under eminent domain law: 1) that the 35 Acre Property is hard zoned R-PD7 as of the 

relevant September 14, 2017, date of valuation; and, 2) that this zoning confers the right to use the 

35 Acre Property for “single-family and multifamily residential.” In response, the City filed a 27-

Case Number: A-17-758528-J

Electronically Filed
9/9/2020 3:00 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTRTURTRTURTRTTTT
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page opposition, citing irrelevant petition for judicial review standards to obfuscate the issues and 

distract this Court from the relevant and simple inquiry before it.  However, in its response, 

importantly, the City does not dispute that the property is hard zoned R-PD7.  See Opp. at 10:17-

18 (conceding R-PD7 zoning “is not disputed.”).  Therefore, the only remaining inquiry before 

this Court is for the Court to further confirm that the permitted use by right under the R-PD7 zoning 

is “single-family and multi-family residential.”  

Confirmation of this second issue must be made by this Court1 and it is absolutely critical 

that it be made at this time.  Just compensation is based on “what the owner has lost”2 and before 

what was lost can be determined, the underlying “property interest” must be determined.  Then, 

and only then, can the appraisers value the 35 Acre Property.  Furthermore, neither the facts or law 

in the Landowners motion are in dispute – 1) the City concedes the R-PD7 hard zoning; and, 2) 

the City Code expressly states those uses that are permitted by right under this R-PD7 zoning.  

Asking the Court to acknowledge and confirm the property interest is necessary at this time to 

assure the proper appraisal analysis and that there are no further delays in this proceeding.  

Because the City cannot refute that the 35 Acre Property is hard zoned R-PD 7 and because 

R-PD 7 under the City’s own code means the Landowner is permitted to build single family and 

multi-family residential by right, the City provides irrelevant arguments that are contrary to the 

very facts and law it concedes. 

 
1  McCarran Int’l. Airport v. Sisolak, 122 Nev.  at 661 (2006) (whether a taking has occurred 
is a question of law and the court must first determine whether the plaintiff possess a valid interest 
in the property affected by the governmental action); see also County of Clark v. Alper, 100 Nev. 
382 (1984) (inverse condemnation proceeding are the constitutional equivalent to eminent domain 
actions and are governed by the same rules and principles applied to formal condemnation 
proceedings); ASAP Storage v. City of Sparks, 123 Nev. 639 (2008) (holding the term “private 
property” in Nevada’s Just Compensation Clause requires that an individual have a “property 
interest” to assert a takings claim and then identifying the property interest). 
2  See Del Monte Dunes, 526 U.S. at 711 (In determining just compensation, "the question is 
what has the owner lost, not what has the taker gained.") (citation omitted).   

3090



 

3 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

   This Court should grant the Landowners’ Motion for Determination of Property Interest 

because: 1) the City’s 27-page Opposition is based almost entirely on Petition for Judicial Review 

standards, a position this Court has repeatedly rejected; 2) under eminent domain law, a residential 

use is permitted by right on property hard zoned R-PD7; 3) zoning takes precedence over the City’s 

General Plan; and 4) the Peccole Ranch Concept Plan (PRMP) has no effect on the 35 Acre 

Property.       

ARGUMENT 

1. 
 

NEARLY ALL OF THE CITY’S 27-PAGE OPPOSITON MUST BE DISREGARDED, 
BECAUSE IT IS BASED ON PETITION FOR JUDICIAL REVIEW LAW AND 

STANDARDS 
 

A.   The Findings of Fact and Conclusions of Law from the Petition for Judicial Review 
Must Not Be Considered When Deciding the “Property Interest” Issue  

 
 The City’s first argument in its 27-page Opposition is that this Court’s Findings of Fact 

and Conclusions of Law entered in the Petition for Judicial Review (hereinafter “the PJR FFCL”) 

require a finding that the Landowners have no “property interest” in the 35 Acre Property and that 

the Landowners’ “failure to cite that [PJR FFCL] in this motion, speaks volumes.”  Opp. at 3:10-

11; 9-10.  However, this Court has repeatedly rejected the City’s position that the PJR FFCL 

governs this inverse condemnation case, first, severing the inverse condemnation claims from the 

PJR claims and, second, holding in three orders that the “facts and law” and the “the evidence and 

burden of proof” are distinct matters and, for this purpose, the PJR law does not apply in this 

inverse condemnation case.  In fact, this Court has explicitly held that it is “improper” to apply the 

PJR FFCL and PJR legal standards in this inverse condemnation case:  

January 5, 2019, Order - “[T]his Court had no intention of making any findings of fact, 
conclusions of law or orders regarding the Landowners’ severed inverse condemnation 
claims as part of the Findings of Fact and Conclusions of Law entered on November 21, 
2018 (“FFCL”) [PJR FFCL].  Exhibit 17 to this Reply, Appendix of Exhibits to Reply 
(“App.”) at 0002 (January 5, 2019, Order Nunc Pro Tunc, 2:14-17).   
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May 15, 2019, Order - “[B]oth the facts and the law are different between the petition for 
judicial review and the inverse condemnation claims.  The City itself made this argument 
when it moved to have the Landowners’ inverse condemnation claims dismissed from the 
petition for judicial review earlier in this litigation.  Calling them ‘two disparate sets of 
claims’ the City argued that ...”  Exhibit 18 to Reply, App. at 0024 (May 15, 2019, Order, 
21:15-20).  
 
May 15, 2019, Order - “The evidence and burden of proof are significantly different in a 
petition for judicial review than in civil litigation.  And, as further recognized by the City, 
there will be additional facts in the inverse condemnation case that must be considered 
which were not permitted to be considered in the petition for judicial review. . . . As an 
example, if the Court determined in a petition for judicial review that there was substantial 
evidence in the record to support the findings of a workers’ compensation hearing officer’s 
decision, that would certainly not be grounds to dismiss a civil tort action brought by the 
alleged injured individual, as there are different facts, different legal standards and different 
burdens of proof.”  Id., App. at 0025 / 22:1-11.  
 
May 15, 2019, Order - “[T]he City cites the standard for petitions for judicial review, not 
inverse condemnation claims.  A petition for judicial review is one of legislative grace and 
limits a court’s review to the record before the administrative body, unlike an inverse 
condemnation, which is of constitutional magnitude and requires all government actions 
against the property at issue to be considered.”  Id., App. at 0011-0012 / 8:25 – 9:2.   
 
May 7, 2019, Order - “[T]he Court concludes that its conclusions of law regarding the 
petition for judicial review do not control its consideration of the Developer’s 
[Landowner’s] inverse condemnation claims.”  Exhibit 19 to Reply, App. at 0038 (May 
7, 2019, Order, 11:20-22)  
 
May 15, 2019, Order - “For these reasons, it would be improper to apply the Court’s ruling 
from the Landowners’ petition for judicial review to the Landowners’ inverse 
condemnation claims.”  Exhibit 18 to Reply, App. at 0026 / 23:7-8.   
 

 And, on the specific pending property interest topic, this Court held that under eminent 

domain law “every landowner in the state of the Nevada has the vested right to possess, use, and 

enjoy their property,” that this eminent domain law applies to determine the property interest in 

this case, and that the petition for judicial review law (cited in the City’s 27-page Opposition) is 

entirely irrelevant when deciding this issue:  

May 15, 2019, Order - “Furthermore, the law is also very different in an inverse 
condemnation case than in a petition for judicial review. Under inverse condemnation 
law, if the City exercises discretion to render a property valueless or useless, there is a 
taking.  Tien Fu Hsu v. County of Clark, 173 P.3d 724 (Nev. 2007), McCarran Int’l Airport 
v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (Nev. 2006), City of Monterey v. Del Monte 
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Dunes, 526 U.S. 687, 119 S.Ct. 1624 (1999), Lucas v. South Carolina Coastal Council, 505 
U.S. 1003 (1992).  In an inverse condemnation case, every landowner in the state of 
Nevada has the vested right to possess, use, and enjoy their property and if this right is 
taken, just compensation must be paid. Sisolak. And, the Court must consider the 
“aggregate” of all government action and the evidence considered is not limited to the 
record before the City Council. Merkur v. City of Detroit, 680 N.W.2d 485 (Mich.Ct.App. 
2004), State v. Eighth Jud. Dist. Ct., 131 Nev. Adv. Op. 41, 351 P.3d 736 (2015), Arkansas 
Game & Fish Comm’s v. United States, 568 U.S. 23, 133 S.Ct. 511 (2012).  On the other 
hand, in petitions for judicial review, the City has discretion to deny a land use 
application as long as valid zoning laws are applied, there is no vested right to have a 
land use application granted, and the record is limited to the record before the City 
Council. Stratosphere Gaming Corp., v. City of Las Vegas, 120 Nev. 523, 96 P.3d 756 
(2004).  Exhibit 18 to Reply, App. at 0025 / 22:13-27   

 
May 15, 2019, Order - “Any determination of whether the Landowners have a ‘property 
interest’ or the vested right to use the 35 Acre Property must be based on eminent domain 
law, rather than the land use law.”  Exhibit 18 to Reply, App. at 0010 / 7:26-27.     
 

Accordingly, the City’s arguments based solely on the PJR FFCL or PJR law must be rejected.   

B.   Given the Courts Clear Prior Rulings on This Issue, the Landowners Will Not 
Address the Sections the City Devotes to the PJR FFCL and PJR Law as These 
Sections are Entirely Irrelevant to the “Property Interest” Inquiry before This Court 

 
 The law of this case3 is that the “property interest . . . must be based on eminent domain 

law, rather than the land use law [PJR standard],” therefore, the Landowners need not address the 

following sections of the City’s Opposition:4     

 City Sections 

II.  Arguing that zoning does not create a vested right, Opp. at 10-11 (relying solely on 
the inapplicable PJR FFCL).   
 
A.  Arguing that Nevada law consistently holds that zoning does not create a vested 
right, Opp. at 11 (relying solely on distortions of inapplicable PJR case law). 
 

 
3  See Hsu v. Clark County, 123 Nev. 625 (2007) (courts generally refuse to reopen what has 
already been decided).   
4 These sections from the City’s Opposition encompass 18 out of the City’s 27 pages of 
argument and are based solely on the following PJR cases: Am. W. Deve., Inc. v. City of 
Henderson, 111 Nev. 804 (1995); Stratosphere Gaming Corp. v. City of Las Vegas, 120 Nev. 523 
(2004); City of Reno v. Nev. First Thrift, 100 Nev. 483 (1984); Bd. of Cnty. Comm’rs v. CMC of 
Nev., Inc., 99 Nev. 739 (1983); Tigh v. von Goerken, 108 Nev. 440 (1992); Nev. Contractors v. 
Washoe Cnty., 106 Nev. 310 (1990).    
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B.  Arguing that the City’s regulations provide the City with discretion to deny 
development, Opp. at 11-14 (relying solely on distortions of inapplicable PJR case law). 
 
E.  Arguing that zoning is irrelevant to defining the Developer’s property right or 
interest or whether the City is liable for a taking, Opp. at 16-19 (relying solely on 
distortions of inapplicable PJR case law and addressing the taking issue that is not even 
before the Court). 
 

 Before moving on, however, it is worth noting the inescapable fallacies in the City’s flawed 

legal arguments.  First, the City asserts that the City has “discretion” to deny any and all 

development applications under PJR law and, therefore, no landowner in the City of Las Vegas 

has any property interest as long as any development application is subject to consideration by the 

City Council.  This is a wildly unconstitutional position in an eminent domain case as it would 

allow the City to take property that has not yet received a development application approval 

without paying for the taken land as, according to the City, the land has no property interest yet.  

Not only does this defy common sense, it is simply not the law. 

 Second, the City references the eminent domain cases cited by the Landowners and 

concludes, “[w]hile these cases show that courts might consider zoning when determining value 

of a property, they do not support the contention that zoning is relevant to determine a property 

interest, or that zoning establishes a right to ‘use property.’” Opp. at 17, 18-19.  This makes no 

legal or common sense whatsoever.  The value of property is inextricably intertwined with the 

legally permissible use of the property - if there is a right to use property, it has value.  Stated 

another way, if zoning allows the use of a property, it has a value attributed to that use.  As a result, 

by conceding that zoning is relevant to determining the value of property in an eminent domain 

action, the City admits that zoning establishes the use of the property or the “property interest.”  

See f.n. 6, below.  
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2. 
 

THE ISSUE BEFORE THIS COURT IS WHETHER, UNDER EMINENT DOMAIN 
LAW, RESIDENTIAL USE IS PERMITED BY RIGHT ON PROPERTY HARD ZONED 

R-PD7 
 

A.   Nevada Eminent Domain Law Clearly States that Hard Zoning is Used to Determine 
the Underlying “Property Interest” in Eminent Domain Actions  

 
 The City asserts that zoning “is irrelevant to determine the ‘underlying property interest’” 

in an inverse condemnation action, but fails to cite to any eminent domain law, or even sound 

argument, that supports this assertion.  Opp. at 16:21-22, 19:17.  Emphasis added.  If zoning is 

“irrelevant” to determine a property interest in inverse condemnation cases, then what is relevant?  

According to the City’s legal argument (which has already been rejected by this Court in the three 

orders cited above), no property interest exists with respect to zoned property if its General Plan 

designation is inconsistent with the zoning, meaning all properties in the City of Las Vegas that 

have inconsistent land use designations are worthless and can be taken without payment of just 

compensation.  Not only is this contrary to the City Code and the law in Nevada, it is contrary to 

the clear and unwavering position the City has publicly declared at nearly every hearing held 

before the City.5   

 Eminent domain law unanimously holds that the underlying property interest in an eminent 

domain case is determined based on the hard zoning, unless it can be shown that a higher zoning 

could be achieved.6  This is hornbook eminent domain law and has never been challenged in the 

 
5  See argument below in section 2. B. and section 3, setting forth this City position.   
6 City of Las Vegas v. C. Bustos, 119 Nev. 360 (2003) (district court properly considered 
current zoning and potential for higher zoning); Clark County v. Alper, 100 Nev. 382 (1984) (as a 
restriction on land use, the existing zoning ordinance is proper matter to consider in an eminent 
domain action), citing U.S. v. Edent Memorial Park Ass’n, 350 F.2d 933 (9th Cir. 1965) (taken 
land must be valued based on existing zoning ordinance).  See also Vacation Village, Inc. v. Clark 
County, 497 F.3d 902 (2007) (citing Bustos, supra, for the proposition that district court should 
consider zoning ordinance existing at time of taking); Township of Manalapan v. Gentile, 2020 
WL 2844223 (N.J. 2020) (highest and best use in eminent domain case is “ordinarily evaluated in 
accordance with current zoning.”  Id., at 8.); Berry & Co., Inc. v. County of Hennepin, 2017 WL 
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State of Nevada.  Accordingly, the R-PD7 hard zoning on the 35 Acre Property must be used to 

determine the property interest in this eminent domain case for the 35 Acre Property as of the 

September 14, 2017, date of valuation.   

B.   The Nevada Supreme Court Established in the 17 Acre Case that the R-PD7 Zoning 
Governs Development 

 
 The City’s assertion that the Nevada Supreme Court’s 17 Acre Case opinion “did not find 

that R-PD7 governs the property” is without any basis.  Opp. at 15:27.  The exact same arguments 

the City is presenting to this Court were presented to the Nevada Supreme Court in the 17 Acre 

Property appeal, namely, that there is a PR-OS over the property on the Peccole Concept Plan 

[PRMP] and the City’s General Plan, that these “plans” govern development, not hard zoning, and 

that the PR-OS precludes residential uses, as follows: 

 “Thus, in approving the Peccole Ranch Master Plan [PRMP], the City expressly designated 
the Subject Property [17 Acre Property] as open space/golf course/drainage with zero net 
density [PR-OS].”  Exhibit 41 to Reply, App. at 0169 (Respondent’s Answering Brief on 
appeal in 17 Acre Property Case, p. 9). 
 

 “The City confirmed the Peccole Ranch Master Plan in subsequent amendments and re-
adoption of its own General or Master Plan, both in 1992 and again in 1999.  [citation 
omitted]  On the maps of the City’s Master Plan, the land for the golf course/open 
space/drainage is expressly designated as Parks/Recreation/Open Space (PR-OS).”  Id.   

 
 “Both the City’s Master Plan [General Plan] and the City’s Code preclude residential units 

on land designed as PR-OS.”  Id., at 0170 / 10. 
 

 The Nevada Supreme Court flatly rejected the argument that the Peccole Concept Plan and 

the Las Vegas General Plan govern development, instead, finding that the R-PD7 hard zoning 

 
1148781 (2017) (In an eminent domain case, “[g]enerally, legally permissible uses would conform 
to the land’s current zoning classification.”  Id., at 6).  See also S. Bernstein, Zoning as a Factor 
in Determination of Damages in Eminent Domain, 9 A.L.R.3d 291 (2005), citing City of Las 
Vegas v. C. Bustos, supra. ((“it is generally held that, as a restriction on land use, an existing 
zoning ordinance is a proper matter for consideration in a suit for the condemnation of property, 
for the purpose of determining the actual market value thereof in measuring damages.”); 4 
Rathkopf’s The Law of Zoning and Planning § 75:6, Evidence of Probability of Zoning Change 
(4th Ed.) (Where property taken by eminent domain is subject to zoning, the permitted use as it 
affects value is that use ordinarily authorized by the zoning regulations at the time of the taking.).   
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governs development, holding “the parcel carries a zoning designation of residential planned 

development district [R-PD7]” and that, with this R-PD7 zoning, all that was needed to actually 

build on the property was a “site development plan.” Mot. Exhibit 4, at 4.  The Court expressly 

rejected any application of the PRMP, stating a major modification of the PRMP was not required 

to build residential units.  Id.   

Accordingly, there is a Nevada Supreme Court opinion directly on point, holding: 1) zoning 

governs development in the City of Las Vegas; 2) R-PD7 zoned property may be used for 

residential purposes; and, 3) the PRMP and City General Plan do not govern development.      

C. For At Least the Past 45 Years the City Has Applied Zoning to Determine Land Uses 
/ Property Interest, Not the City’s General Plan   

 
 Contrary to its current argument, the City has repeatedly maintained, consistent with the 

Nevada Supreme Court 17 Acre Property opinion, that: 1) zoning governs the use of property in 

the City of Las Vegas (property interest); and, 2) the City’s General Plan has no legal effect on the 

presently existing legally permissible use of property and its development in accordance with that 

use.   

In pleadings submitted under Rule 11 to Judge Crockett the City argued that 1) “[i]n the 

hierarchy, the land use designation is subordinate to the zoning designation;” and, 2) that 

“zoning designations specifically define allowable uses and contain the design and development 

guidelines for those intended uses” and then submitted a “land use hierarchy” chart from the City’s 

own 2020 Master Plan that shows zoning at the top of the hierarchy to prove that existing “zoning 

defines allowable uses” presently permitted on a property in the City of Las Vegas, not the General 

Plan, which applies to future allowable uses in the case of a change in zoning only.  See Exhibit 

20 to Reply, App. at 0042 (Portion of City Brief to Judge Crockett) and Exhibit 21 to Reply, App. 

at 0044 (City Land Use Hierarchy Chart).  And, in pleadings submitted in an inverse condemnation 

case under Rule 11 to Judge Sturman the City maintained that “a City’s Master Plan [General Plan] 
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is a planning document” and “that a designation on the General Plan “was a routine planning 

activity that had no legal effect on the use and development” of affected property.  Exhibit 22 to 

Reply, App. at 0046-0047, 0049 (City Opposition filed in Moccasin & 95, LLC v. City of Las 

Vegas, portions only, pp. 8:22-23; 8:28-9:1-2; 11:16-18).  Emphasis added.  Moreover, two City 

Attorneys submitted affidavits under oath to Judge Sturman that “the Office of the City Attorney 

has consistently advised the City Council and the City staff that the City’s Master Plan [General 

Plan] is a planning document only and that placement of a roadway [designation] on the Master 

Plan [General Plan] cannot be used to restrict or impair the development of adjoining parcels.”7  

Exhibit 23 to Reply, App. at 0050-0053 (City Attorney Affidavits).  Emphasis added.   

Counsel for the Landowners has handled 100s of eminent domain cases in the State of 

Nevada over the past 45 years and, as confirmed by the City Attorneys in this very case, zoning 

has always been used to determine the property interest in these cases.  Counsel has never had to 

litigate in a Nevada eminent domain case that zoning is “irrelevant” to the property interest 

determination because it is axiomatic.  Further evidencing that the City clearly understands that 

zoning governs the use of property is the City’s  official process to determine the use of property 

within its jurisdiction requires submitting a “Zoning Verification Letter Form” to the City (Mot., 

Exhibit 2) after which the City provides a “Zoning Verification Letter” (Mot., Exhibit 3).  

Moreover, when purchasing a property, title insurance companies issue “zoning” endorsements to 

insure the allowable use for the property, not “general plan designation” endorsements.  Title 

companies rely on Zoning Confirmation Letters from municipalities prior to issuing the ALTA 3-

06 endorsement.  The endorsement provides coverage regarding: 1) the zoning classification of 

the property; and, 2) the types of uses allowed under that classification.   
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D. The 35 Acre “Property Interest” Must Be Decided Based on Those Legally Permitted 
Uses For R-PD7 Zoning in the City’s Code  

 
 Because zoning governs the legally permitted use of property, this Court’s “property 

interest” determination must be decided based upon those uses that can be made of the 35 Acre 

Property under the R-PD7 zoning.  In regards this issue, the City asserts that undersigned counsel 

makes a “blatant misrepresentation.”  Opp. 14:22-23.  Undersigned counsel has never and will 

never make any sort of misrepresentation to this court.  There are two sections of the City Code 

that  undeniably state that residential use is permitted by right on R-PD7 zoned property.      

First, the R-PD section of the City Code states that “single-family and multi-family 

residential” are permitted uses by right on R-PD7 zoned properties.  Under LVMC UDC 19.10.050 

( C )(1), the “Permitted Land Uses” in the R-PD District are “single-family and multi-family 

residential.”  See mot. Exhibit 5.  The City Code then defines “Permitted Uses” as “Any use 

allowed in a zoning district as a matter of right.”  See Mot. Exhibit 8 (LVMC 19.18.020, “permitted 

uses” defined).  Accordingly, since the 35 Acre Property is zoned R-PD7, single-family and multi-

family residential are uses permitted “by right” on the property.        

Second, the standard residential zoning district section of the City Code also states that 

residential use is permitted “by right” on R-PD7 zoned properties.  R-PD7 zoning is a designation 

that means up to 7 residential units per acre may be developed.8  The “standard residential district” 

that is listed in the City’s Land Use Table and which is most compatible to the R-PD7 zoning is 

used to determine the development densities allowed on the R-PD7 zoned property.  See Mot. 

Exhibit 5, LVMC 19.10.050(A) and ( C)(3) (“the types of development permitted within the R-PD 

District can be more consistently achieved using the standard residential districts, which provide 

 
8  See City Opp. Exhibit S, Vol 2, part 2, p. 340 / CLV210178, section (3) ( C ) stating “The 
number of dwelling units per gross acre shall be placed after the zoning symbol R-PD; for example, 
a development for 6 units per gross acre shall be designated as R-PD6.”   
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a more predictable form of development” and “The ‘equivalent standard residential district’ 

means a residential district listed in the Land Use Tables which, in the Director’s judgment, 

represents the (or a) district which is most comparable to the R-PD District in question, in terms 

of density and development type.”).  The “standard residential district” that is most compatible to 

the 35 Acre Property’s R-PD7 zoning is R-2, because R-2 allows 6-12 units per acre and R-PD7 

allows up to 7 units per acre.  See Mot., Exhibit 7 (LVMC 19.01.100).  Therefore, under the City 

Code, the R-2 “standard residential district” is used to determine the development densities on R-

PD7 zoned property.  The City’s Land Use Table then provides the uses and densities for the R-2 

district.  “Single family residential” is a “permitted use” in the R-2 district and the City Code 

defines a “permitted use” on its Land Use Table as a use “by right.” The following demonstrates 

this analysis on the City’s Land Use Table as follows: 

 

[see Land Use Table on following page] 
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See Mot., Exhibit 6 (LVCM 19.12.010).

This means that residential is a use permitted “by right” for property that is hard zoned R-

PD.9 Accordingly, the second request in the Landowners’ Motion should be granted, namely, that 

9 The City asserts that residential is not the only use allowed in the R-PD zoning, because 
the zoning also allows for residential “supporting uses.”  City Opp. at 14:12-15.  Contrary to the 
City’s disingenuous interpretation, “supporting uses” refers to those uses that “support” the 
residential development, like a carport, not some use independent of the residential development, 
like open space which is a separate and defined land use.

3101



 

14 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the permitted use of the 35 Acre Property “by right” under the R-PD7 zoning is “single-family and 

multi-family residential.”10 

E. The Clark County Tax Assessor Found that the Lawful use of the 35 Acre Property 
is Residential  

 
 An additional reason to find that a residential use is permitted by right is in September, 

2017 the Clark County Tax Assessor and the Landowners entered into a “stipulation” pursuant to 

NRS Chapter 261 that as of December, 2016, the “lawful” use of the 35 Acre Property is single 

family residential11 and the 35 Acre Property has been valued at $17,886,751.00 (as of 2017), 

requiring that the Landowners pay over $200,000 per year based on this single family residential 

use and value for which the City of Las Vegas receives a portion of those tax proceeds.12   

3. 

REBUTALL OF THE CITY’S GENERAL PLAN AND PRMP PR-OS ARGUMENTS 

 The City maintains that all of the above Nevada eminent domain law, the Nevada Supreme 

Court Order right on point, the City’s own position for the past 45 years, the City’s own Municipal 

Code, and the County Assessor finding that the lawful use of the 35 Acre Property is “residential” 

should be disregarded and, instead, this Court should apply two “plans” to determine the “property 

interest” issue - the City’s General Plan and the Peccole Ranch Concept Plan (PRMP), which 

allegedly designate the 35 Acre Property “PR-OS.”  As explained above, the Nevada Supreme 

Court already rejected this City argument, holding that the R-PD7 zoning governs development.  

 
10 Multi-Family is also a permitted use on R-PD7 Property.  As explained in the Landowners’ 
Opening Motion, LVMC 19.10.050 ( C) establishes the “permitted land use” on R-PD7 zoned 
property as “[s]ingle-family and multi-family residential.”  See Mot. Exhibit 5.   
11 Exhibit 26 to Reply, App. at 0064 (“Stipulation for the State Board of Equalization,” dated 
September 21, 2017).    
12 Exhibit 24 to Reply, App. at 0054-0055 (Assessor Summary Valuation); Exhibit 25 to 
Reply, App. at 0056-0061 (Assessor Valuation Analysis); Exhibit 25a to Reply, App. at 0062-
0063 (Assessor Summary Page).     
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See Mot. Exhibit 4, at 4.  This means that neither the City’s General Plan nor the PRMP apply for 

purposes of determining a “property interest” in this case.  Moreover, the following analysis further 

rebuts this City argument.     

A. Rebuttal of the City’s Assertion that the City’s General Plan Applies and that the 
General Plan Designates the 35 Acre Property “PR-OS”  

 
 The City’s argument that the City’s General Plan designates the 35 Acre Property PR-OS 

(parks, recreation, and open space) and this City General Plan designation must be used to 

determine the property interest issue in this case is both legally and factually wrong. 

1.   The City’s General Plan Does Not Officially Designate the 35 Acre Property 
PR-OS  

 
 To amend the City’s General Plan to provide a “new” land use designation for a property 

within the City jurisdiction, the City must comply with the NRS Chapter 278 statutory 

requirements and LVMC 19.16.030, which are extensive.  Here, contrary to their position during 

the Landowners’ attempts to develop the 35 Acre Property, the City is asserting that a “PR-OS” 

designation significantly restricts the use of property to only “open space.”  

 Indeed, the City Planning Department, the City Attorney’s Office, and the Landowners 

have conducted extensive and exhaustive searches to determine whether the 35 Acre Property has 

ever been legally designated “PR-OS” on the City’s General Plan under NRS Chapter 278 and 

LVMC 19.16.030 since its zoning to R-PD7 under Ordinance 5353 on August 15, 2001.  The 

outcome of the research is that the City has never properly or officially designated the 35 Acre 

Property PR-OS. 

 City Planning Department and City Attorney’s Office - “If I can jump in too and just say 
that everything Tom [Tom Perrigo – Director of Planning] said is absolutely accurate.  The 
R-PD7 preceded the change in the General Plan to PR-OS.  There is absolutely no 
document that we could find that really explains why anybody thought it should be 
changed to PR-OS, except maybe somebody looked at a map one day and said, hey look, 
it’s all golf course.  It should be PR-OS. I don’t know.”  Exhibit 27 to Reply, App. at 0067 
(June 13, 2017 City Planning Commission Meeting Transcript, statement by City Attorney 
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Brad Jerbic, confirming the research done by Tom Perrigo from the City Planning 
Department).   
 

 Landowners - “We’ve done a lot of research and haven’t been able to find any 
indication of how PR-OS was placed on this property.”  Exhibit 28 to Reply, App. at 
0074  (June 21, 2017, City Council Transcript, statement by Stephanie Allen, counsel for 
the Landowners, p. 20:519-520). 

 
 Therefore, any map that the City may present to this Court that shows a “green” shade on 

the 35 Acre Property to be “PR-OS” is meaningless; it is nothing more than a map where a City 

employee hit a button to color the area over the 35 Acre Property green.  It is not a properly adopted 

NRS Chapter 278 and LVMC 19.16.030 General Plan, instead, it is merely a map that is “for 

reference only.”13      

 Finally, the City asserts that when the Landowners made their applications to develop the 

35 Acre Property in 2016, they filed applications that stated there was a “PR-OS” on the property.  

City Opp. 8:2-5.  The City neglects to inform this Court that it was the City that required the 

landowner to file the applications noting the PR-OS designation.  At the time the applications were 

filed the Landowners vehemently contested the alleged PR-OS designation and the City refused to 

accept the applications without this PR-OS reference.  See Exhibit 29 to Reply, App. at 0079-0087 

(letter from Landowner attorney to City Attorney Brad Jerbic).  At the time of the applications, the 

Landowner confirmed that the City “told us that you ‘could not find’ any record of the [PR-OS] 

designation,” confirmed with the City that the PR-OS “is not valid,” and demanded that “any such 

PROS designation must be removed from the Property forthwith.”  Id.    Moreover, the City 

continually informed the Landowner and the public at the City Council hearings that the PR-OS 

 
13  The land use maps the City attaches to its Opposition as part of City Exhibits O, P, Q, R, 
and S, that are dated after 1992 specifically state at the bottom right hand corner that, “GIS maps 
are normally produced only to meet the needs of the City” and “this map is for reference only.”  
It appears that a City employee altered the “for reference only” maps to change the 35 Acre 
Property to a green PR-OS without any NRS Chapter 278 or LVMC 19.16.030 authority, which, 
as explained above, is not sufficient to legally designate the 35 Acre Property as “PR-OS.”   
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designation was of no consequence and was not even necessary to change if zoning wasn’t being 

changed. See e.g. Exhibit 40 to Reply, App. at 0153 (January 1, 2018 City Council transcript).

2. The City’s 1992 General Plan Map Designates the 35 Acre Property “Medium 
– Low Residential” / Up to Nine Residential Units Per Acre

The City’s assertion that it has “repeatedly confirmed” the City’s 1992 PR-OS designation

of the Badlands by duly adopted legislation is also incorrect.  City Opp. 21:9-10.  First, as 

explained above, the City fails to provide this Court with the alleged legislation that followed the 

NRS Chapter 278 and LVMC 19.16.030 requirements, instead, it wants this Court to take its word 

that this legislation exists.  Second, even if the City “confirmed” the 1992 General Plan map, this 

map identifies the 35 Acre Property shaded in light brown, which is “Medium-Low Residential”

or up to nine single family residential units per acre, not PR-OS:

See Opp., Exhibit I, Vol 2, Part 1, p. 256 for full size map.  

Finally, the City’s 1992 General Plan Amendment was adopted through Ordinance 3636,

which states that the Amendment cannot impact already zoned properties: “Section 3: The 
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adoption of the General Plan referred to in this Ordinance shall not be deemed to modify or 

invalidate any proceeding, zoning designation, or development approval that occurred before the 

adoption of the Plan nor shall it be deemed to affect the Zoning Map adopted by and referred to in 

LVMC 19.02.040.”  Exhibit 30 to Reply, App. at 0090 (Ordinance 3636, adopted in 1992).  

Emphasis added.  The City has conceded that the entire 250 Acre Residentially Zoned Property 

has been zoned R-PD7 under a resolution of intent as of 1990.  Therefore, even if the green shade 

(PR-OS) had been on the 35 Acre Property two years later in 1992 (which it is not), it would not 

impact the use of the property, because it was already zoned R-PD7 under resolution of intent; just 

as the long time City attorney Brad Jerbic stated, the R-PD7 [zoning] preceded any alleged change 

in the General Plan of PR-OS.  See Exhibit 27 to Reply, App. at 0067.     

  Plainly stated, the City cannot produce to this Court a City Ordinance that: 1) was properly 

noticed and adopted under NRS Chapter 278 and LVMC 19.16.030; 2) specifically identifies the 

35 Acre Property to be changed on the General Plan; and, 3) then changes the designation on the 

35 Acre Property from residential to “PR-OS.”  The reason the City cannot produce this is because 

its own planning department and City Attorney’s office determined it does not exist.     

3.   A PR-OS Designation on the City’s General Plan does not Trump Hard 
Zoning in an Inverse Condemnation Proceeding 

 
 Since there never has been a General Plan “PR-OS” designation on the Landowners’ 35 

Acre Property, a “PR-OS” could never “trump” the R-PD7 hard zoning on the 35 Acre Property.  

But, since the City raises this argument completely contrary to the position it has taken until this 

motion was filed, the Landowners provide the following bullet point summary of facts and law 

that entirely disprove this City argument in the context of inverse condemnation law: 

 The Nevada Supreme Court considered the developability of the adjoining 17 Acre 
Property and determined that the R-PD7 zoning governs its use; there was no reference 
whatsoever to a “PR-OS” on the City’s General Plan, even though the City’s PR-OS 
argument was presented to the Court.  Mot, Exhibit 4 at p. 4. 
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 Attorney General Opinion 84-6, holding “the Nevada Legislature has always intended local 
zoning ordinances to control over general statements or provisions of a master plan 
[General Plan],” citing to NRS 287.349(3)(e) (“if any existing zoning ordinance is 
inconsistent with the master plan, the zoning ordinance takes precedence.”).  Exhibit 31 to 
Reply, App. at 0097 (AGO 84-6, pp. 18-19).  
 

 As referenced above, the City Attorney has contended in pleadings and filings to the Court 
that, “[i]n the hierarchy, the land use designation is subordinate to the zoning 
designation” (Exhibit 20 to Reply, App. at 0042) and a designation on the General Plan 
has “no legal effect on the use and development” of affected property (Exhibit 22 to Reply, 
App. at 0046-0047).  Emphasis added.   
 

 City Attorney Brad Jerbic stated that the “rule is hard zoning, in my opinion, does trump 
the General Plan designation.”  Mot., Exhibit 13, lines 1788-1789.  “The zoning [R-PD7] 
has been in place here for 27 years. . . .  “if you don’t even have a general plan amendment 
that synchronized the General Plan with the zoning, the zoning is in place, and it doesn’t 
change a thing.”  Exhibit 32 to Reply, App. at 00105 (transcript of August 2, 2017, City 
Council meeting, p. 95:2648-2654).  
   

 City Planning Director Tom Perrigo stated, “If the land use and the zoning aren’t in 
conformance, then the zoning would be a higher order entitlement.”  Exhibit 33 to Reply, 
App. at 0110 (Tom Perrigo Deposition, p. 53:4-6). 

 
Therefore, the City’s argument that there is a PR-OS on the City’s General Plan that 

governs the development of the 35 Acre Property is both factually and legally incorrect.     

B. Rebuttal of the City’s Peccole Ranch Concept Plan (PRMP) Argument  
 
 The City’s next argument is that a 30 year old concept plan from 1990 that was prepared 

by William Peccole (PRMP) designates “open space” over the 35 Acre Property and this Court 

must follow this PRMP.  City Opp. at 3-4.   As explained above, the Nevada Supreme Court 

rejected this City argument, holding “the parcel [17 Acre Property] carries a zoning designation of 

residential planned development district.. . .  This process does not require Seventy Acres to obtain 

a major modification of the Peccole Ranch Master Plan [PRMP] prior to submitting the at-issue 

applications.”  See Mot., Exhibit 4 at p. 4.  Long time City Attorney, Brad Jerbic, also rejected this 

City argument, stating, “The Peccole Ranch Phase II plan (PRMP) was a very, very, very general 

plan.  I have read every bit of it.  If you look at the original plan and look what’s out there today, 

it’s different. . . . So the plan - - the master plan that we talk about, the Peccole Phase 2 master 
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plan (PRMP) is not a 278A agreement, it never was, never has been, not a word of that language 

was in it.  We never followed it.”  Exhibit 34 to Reply, App. at 0121 (Badlands Homeowners 

Meeting Transcript, p. 60, 117). Emphasis added. The City’s attempt to get this Court to ignore 

the Nevada Supreme Court opinion and the City Attorney’s analysis should be rejected.      

C. The Development of the 35 Acre Property is Not Governed by Any “Plan”  
 
 The City’s last-ditch effort is to incorrectly assert that the 35 Acre Property is bound by an 

undefined “cluster zoning” or some undefined “conditions”14 that are tied to a 2,000 + acre 

development “plan” for the area.  To the contrary, the undisputed facts show that the 35 Acre 

Property has been zoned R-PD7 since at least 1990 and that Ordinance 5353 passed on August 15, 

2001, unconditionally zoned the 35 Acre Property as R-PD7, meaning only the hard R-PD7 zoning 

governs the development of the 35 Acre Property.  See Mot. Exhibit 10.   

 Moreover, the only plan in the area of the 35 Acre Property is the Peccole 

West/Queensridge development plan15 and the 35 Acre Property is expressly excluded from this 

Peccole West/Queensridge plan.16  As a result, the 35 Acre Property cannot serve as a conditional 

 
14  The City’s “condition” argument is without merit.  It is well established that “land use 
regulations are in derogation of private property rights and must be construed narrowly in favor 
of the landowner.”  In re Champlain Oil Co. Conditional Use Application, 93 A.3d 139, 141 (Vt. 
2014).  In this connection, not every item discussed at a hearing becomes a “condition” to 
development, rather the local land use board has a duty to “clearly state” the conditions within 
the approval ordinance without reference to the minutes of a proceeding.  Hoffmann v. Gunther, 
666 N.Y.S.2d 685, 687 (S.Ct. App. Div. 2nd Dept. N.Y. 1997).  Here, the City fails to provide 
any evidence that an ordinance adopted by the City “clearly states” a “condition” that the 35 
Acre Property remain a “golf course” or “open space.”  And, according to Clyde Spitze, who 
assisted Mr. Peccole with his plans in the area in the 1990s, the City of Las Vegas has never 
imposed a condition that the 35 Acre Property remain a golf course or open space.  Exhibit 35 to 
Reply, App. at 0128-0129 / pp. 178-179, 187.    
 
15  See Exhibit 37 to Reply, App. 0137-0140 (Queensridge CC&Rs and Peccole West Final 
Map); Exhibit 38 to Reply, App. at 0141-0145 (Clark County Assessor summary reports for 
properties in the area identifying the subdivision as “Peccole West.”).   
16  See Exhibit 37 to Reply, App. 0139 (“Final Map for Peccole West” and the Queensridge 
CC&Rs, stating the 250 Acre Residential Zoned Land are “NOT A PART” of the Peccole West / 
Queensridge Plan) and Exhibit 39 to Reply, App. at 0146, 0147 (Nevada Supreme Court “Order 
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“open space” / “golf course” for the Queensridge CIC as alleged by the City.  In other words, the 

35 Acre Property cannot serve as a “condition” for something that it is not a part of.     

Finally, the City’s contention that 250 Acre Residential Zoned Land is part of some 

invented “cluster zoning”17 is unsupported by any ordinance or City of Las Vegas Special Area 

Plan.   It is undisputed that the separate parcels comprising the 250 Acre Residential Zoned Land 

are private property, are not municipally owned, not zoned ‘CV’ – Civic zoning district, and “not 

a part” of the Queensridge common interest community.  Simply stated, the 35 Acre Property is 

an independent, R-PD7 hard zoned property and this hard R-PD7 zoning governs the use of the 35 

Acre Property.        

CONCLUSION 
 

As explained, it is critical for this Court to make the “property interest” determination at 

this stage of these proceedings.  The City has already conceded the Landowners first request, that 

the 35 Acre Property is hard zoned R-PD7 as of the relevant September 14, 2017, date of valuation, 

leaving only the Landowners’ second request, namely, whether the permitted use by right under 

the R-PD7 zoning is “single-family and multi-family residential.”  As there is no proper factual or 

legal dispute that zoning governs the use of property and that single-family and multi-family 

residential are the permitted uses “by right” under this R-PD7 zoning, this Court should grant this 

second request to establish the “property interest.” 

Accordingly, it is respectfully requested that this Court enter an order that: 1) the 35 Acre 

Property is hard zoned R-PD7 as of the relevant September 14, 2017, date of valuation; and, 2) 

 
of Affirmance, Case No. 72455, at p. 2, holding the 250 Acre Residential Zoned Land “was not 
part of the Queensridge community under the original CC&Rs and public maps and records.”). 
17 The City has invented its “cluster zoning” argument.  The City has no evidence that “cluster 
zoning” actually occurred in the constructed Peccole West/Queensridge subdivision development 
nor has the City produced any evidence that Queensridge received any higher density under the R-
PD7 zoning due to the alleged dedication of the 250 Acres as open space.      
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that the permitted use “by right” under the R-PD7 zoning are “single-family and multi-family 

residential.” 

Dated this 9th day of September, 2020.  

    LAW OFFICES OF KERMITT L. WATERS 
 

 
BY:  /s/ Kermitt L. Waters                                           

     KERMITT L. WATERS, ESQ. 
     Nevada Bar. No.2571 
     JAMES J. LEAVITT, ESQ. 
     Nevada Bar No. 6032 
     MICHAEL SCHNEIDER, ESQ. 
     Nevada Bar No. 8887 

AUTUMN WATERS, ESQ. 
Nevada Bar No. 8917 

 
        
  

3110



 

23 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 9th day of September, 2020, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and 

correct copy of the Reply in Support of Plaintiff Landowners’ Motion to Determine “Property 

Interest” was served on the below via the Court’s electronic filing/service system and/or deposited 

for mailing in the U.S. Mail, postage prepaid and addressed to, the following: 

 
MCDONALD CARANO LLP 

 George F. Ogilvie III 
 Amanda C. Yen 
 2300 W. Sahara Ave., Suite 1200 
 Las Vegas, Nevada 89102  

gogilvie@mcdonaldcarano.com  
ayen@mcdonaldcarano.com  
cmolina@mcdonaldcarano.com  

 
 LAS VEGA CITY ATTORNEY’S OFFICE   
 Bradford Jerbic, City Attorney 
 Philip R. Byrnes, Esq. 
 Seth T. Floyd, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

pbynes@lasvegasnevada.gov  
Sfloyd@lasvegasnevada.gov  

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
 

/s/ Evelyn Washington                                      
Evelyn Washington, an Employee of the  
Law Offices of Kermitt L. Waters 
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com
704 South Ninth Street
Las Vegas, Nevada 89101
Telephone: (702) 733-8877
Facsimile: (702) 731-1964

Attorneys for Plaintiff Landowners

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited )
liability company and FORE STARS, Ltd., ) CASE NO.: A-17-758528-J
DOE INDIVIDUALS I through X, DOE ) DEPT. NO.: XVI
CORPORATIONS I through X, and DOE LIMITED )
LIABILITY COMPANIES I through X, )

)
Plaintiffs, )

) APPENDIX OF EXHIBITS TO
vs. ) REPLY IN SUPPORT OF         

) PLAINTIFF LANDOWNERS’
CITY OF LAS VEGAS, political subdivision of the ) MOTION TO DETERMINE
State of Nevada, ROE government entities I through X, ) “PROPERTY INTEREST”
ROE CORPORATIONS I through X, ROE )
INDIVIDUALS I through X, ROE LIMITED )
LIABILITY COMPANIES I through X, ROE quasi- ) VOLUME 1
governmental entities I through X, )

)
Defendants. )

                                                                                         )

Plaintiffs LANDOWNERS hereby submit their Appendix of Exhibits to Reply in Support

of Landowners’ Motion to Determine “Property Interest.”
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Case Number: A-17-758528-J

Electronically Filed
9/9/2020 3:00 PM
Steven D. Grierson
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Exhibit Exhibit Description   Vol. Bates No.

17 January 5, 2019, Nunc Pro Tunc Order 1 0001-0003

18 May 15, 2019, Order 1 0004-0027

19 May 7, 2019, Order 1 0028-0040

20 Portion of Brief to Judge Crockett 1 0041-0043

21 Land Use Hierarchy 1 0044

22 City Opposition filed in Moccasin & 95 v. City of Las
Vegas

1 0045-0049

23 City Attorney Affidavits 1 0050-0053

24 Assessor Summary Valuation 1 0054-0055

25 Assessor Valuation Analysis 1 0056-0061

25a Assessor Summary Page 1 0062-0063

26 Assessor Stipulation 1 0064

27 June 13, 2017, PC Transcript (partial) 1 0065-0068

28 June 21, 2017, City Council Transcript 1 0069-0078

29 Dec. 7, 2016, letter from Jimmerson to Jerbic 1 0079-0087

30 Ordinance 3636 1 0088-0096

31 1984 AGO 84-6 1 0097-0103

32 August 2, 2017, Transcript (partial) 1 0104-0106

33 Tom Perrigo Deposition 1 0107-0115

34 Badlands Homeowners Meetion 11.1.16 (partial) 1 0116-0124

35 Clyde Spitze Deposition (partial) 1 0125-0135

36 Actual Land Use V. PRMP 1 0136

37 QR CCRs and Final Map for Peccole West (portions) 1 0137-0140

38 Clark County Assessor Summary Showing Peccole West 1 0141-0145

39 Supreme Court Case No. 72455, Order of Affirmance 1 0146-0150
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40 January 1, 2018, City Council Transcript (partial) 1 0151-0153

41 Answering Brief on Appeal (partial) 1 0154-0170

42 Declaration of James J. Leavitt 1 0171-0172

Dated this 9  day of September, 2020.th

LAW OFFICES OF KERMITT L. WATERS

By:  /s/ Kermitt L. Waters                                     
KERMITT L. WATERS, ESQ.
Nevada Bar No. 2571
JAMES J. LEAVITT, ESQ.
Nevada Bar No. 6032
MICHAEL SCHNEIDER, ESQ.
Nevada Bar No. 8887
AUTUMN WATERS, ESQ.
Nevada Bar No. 8917

Attorneys for Plaintiff Landowners
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and

that on the 9  day of September, 2020, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and correctth

copy of the APPENDIX OF EXHIBITS TO REPLY IN SUPPORT OF LANDOWNERS’

MOTION TO DETERMINE “PROPERTY INTEREST”, VOLUME 1 was served on the below

via the Court’s electronic filing/service system and/or deposited for mailing in the U.S. Mail, postage

prepaid and addressed to, the following:

MCDONALD CARANO LLP
George F. Ogilvie III, Esq.
Amanda C. Yen, Esq.
Christopher Molina, Esq.
2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
ayen@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S OFFICE
Bradford Jerbic, City Attorney
Philip R. Byrnes, Esq.
Seth T. Floyd, Esq.
495 S. Main Street, 6  Floorth

Las Vegas, Nevada 89101
pbynes@lasvegasnevada.gov
Sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.
Lauren M. Tarpey, Esq.
396 Hayes Street
San Francisco, California 94102
schwartz@smwlaw.com
ltarpey@smwlaw.com

 /s/ Evelyn Washington                        
        Evelyn Washington, an Employee of the 

Law Offices of Kermitt L. Waters

Page 4 of  4

3115



Exhibit 17

3116



Case Number: A-17-758528-J

Electronically Filed
2/6/2019 9:20 AM
Steven D. Grierson
CLERK OF THE COURT

0001

3117



0002

3118



0003

3119



Exhibit 18

3120



Case Number: A-17-758528-J
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10/23/2017 7:15 PM
Steven D. Grierson
CLERK OF THE COURT
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1 of 2Page:

A Active - Locally Assessed ParcelPARCEL STATUS

2017/181351.73 Summerlin EastNEIGHBORHOOD
12.000 Vacant - Single Family ResidentialPRIMARY USE

138-31-201-005180 LAND CO L L C
%V DEHART
1215 S FORT APACHE RD #120
LAS VEGAS NV, 89117 NV

LAS VEGAS

SITUSOWNER(S)/MAIL TO Printed: 8/15/2017

WORKINGSUMMARY OF TAXABLE VALUES

# CODE LAND CATEGORY ZONING UNIT TYPE FF DEPTH UNITS UNIT PRICE TOTAL ADJ ADJ UNIT PRICE ADJ VALUE OVERD VALUE NOTES
LAND APPRAISAL

TYPE SALE DATE SALE PRICE DEED BOOK PAGE GRANTOR GRANTEE

VALUE TYPEPARCEL MAP FILE 121 PAGE 100
LOT 1

SUBDIVISION DISCOUNT
NET LAND

IMPROVEMENTS
SUPPLEMENTAL

COMMON ELEMENT
TOTAL IMPROVEMENT

SECURED PERSONAL PROP
PARCEL TOTAL

EXEMPTION TOTAL
SALES HISTORY

LAND ACRES 34.07 LAND SQUARE FEET 1,484,089

1 1R01 Residential AC [+]

CODE TYPE ADJ % ADJ VALUE CODE TYPE ADJ % ADJ VALUE ADJ NOTEADJUSTMENTADJUSTMENT ADJ NOTE

LEGAL DESCRIPTION FISCAL YEAR 2013-14 2014-15 2015-16 2016-17 2017-18

34.07 $525,000.00 1.0000 $525,000.00 $17,886,750

ADJUSTMENT ADJ NOTE

#

CODE

ADJ VALUE

ADJ %

UNIT PRICEUNITSTYPELAND CATEGORYCODE ADJ ADJ UNIT PRICE

LAND - GOLF COURSE/AG/OPEN SPACE

TYPE ADJ VALUE CODE ADJUSTMENT ADJ % ADJ NOTETYPE ADJ VALUE

# ADJ VALUEUNIT PRICEUNITSTYPELAND CATEGORYCODE ADJ ADJ UNIT PRICE
CLASSIFIED AG/GOLF COURSE MARKET AG/GOLF COURSE

PROJECT NAME:
BLDGTYPE

SECTION COUNTBUILDING COUNT
BUILDING TYPE CL/Q RNK AYB EYB STY HGT UNITS BSMT MEZZ SPRK %CMP SQFT TOTAL RCNLD

IMPROVEMENTS PERMITS
TYPE DESCRIPTION COUNT STATUS

$17,886,750

$17,886,750

BLCM

$17,886,750

LAND

ACCOUNT FLAGS
CAT TYPE VAL
PAR Parcel Land Use 12.000

CONV Capacity 0

00540054
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A Active - Locally Assessed ParcelPARCEL STATUS

2017/181351.73 Summerlin EastNEIGHBORHOOD
12.000 Vacant - Single Family ResidentialPRIMARY USE

138-31-201-005180 LAND CO L L C
%V DEHART
1215 S FORT APACHE RD #120
LAS VEGAS NV, 89117 NV

LAS VEGAS

SITUSOWNER(S)/MAIL TO Printed: 8/15/2017

BUILDING(S) No Buildings
BLDG./SECTION

OCCUPANCY
CLASS / RANK

YR BLT / EFF YR BLT
% COMPLETE
BUILDING SF

 / 
 / 
 / 
 / 

/

PERIMETER
WALL HEIGHT

# STORIES
# UNITS

EXT. WALL
HEATING/COOLING
HEATING/COOLING
HEATING/COOLING
HEATING/COOLING

BSMT. PARKING

OPEN MEZZ
STORAGE MEZZ

OFFICE MEZZ

SEMI FIN. BSMT.
UNIFIN. BSMT.

FINISHED BSMT.
BALCONY

ELEVATORS
SPRINKLERS

RCN $ PER SF
RCN

DEPR STATUTORY/TOT
BLDG. RCNLD

BLDG. OVERRIDE
EXTRA FEATURES

NOTES

TOTALS
RCN

RCNLD

Extra Features

TOTAL RCNLD IMPS VALUE

PROJECT NAME

PPIDNOTES PIRCNLDDEPR%RCNEYBAYBADJ UNIT PRFACUNIT PRICEUNITSDESCRIPTION BLDGCODE

00550055

3178



Exhibit 25

3179



STATE
BOARD OF EQUALIZATION

ASSESSOR VALUATION

Cases: 17- 175, 176, 177

00560056
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CASE # 
APN

Size (acres) Gross Net

General Description

Sale No.
Parcel #
Buyer
Seller
Date of Sale
Sale Price
Cross Streets
Acres
$/Acre
Time/Market/Other Adj.* 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%

Location + + +
Zoning/Probable Use
Density (maximum)
Size
Shape
Topography - - - - - - - -
Access
Offsites
Overall Comparison
 to Subject

PER ACRE

Typical
Partial

Level
Typical
Partial

Size (sq ft)

Undulating
Typical
PartialPartial

Southwest
R-E/ROI R-5
50 du/acre 
9.22 Acres

Regular
Level

Summerlin  / Town Cente Charleston / Hughes Par Flamingo / Hualapai Tropicana / Hualapai

Southwest
C-2/CG

1,000,000 661,605

SUBJECT PARCEL INFORMATION

Summerlin East
P-C

26 du/acre 
3.53 Acres

Regular
Level

$14,855,550 $2,212,500

RICHMOND AMERICAN HPARDEE HOMES NEVADA A L F LAND CO L L C

Regular
Level

Summerlin South

5.6-12 du/acre 
30.86 Acres

Regular
Level

Summerlin South
R-E/MDP

5.6-12 du/acre 
30.63 Acres

R-E/MDP

1,000,000 661,605545,000 504,545 486,066 485,000 626,771

6/7/2016 9/9/2016 10/7/2016 7/13/2016 2/1/2016 3/25/2016 10/7/2016
$10,115,200 $16,872,000 $15,000,000

31.46

$16,650,000
5/20/2016

529,243
11.69 9.22

$11,690,000

Adjusted $/Acre 545,000 504,545 486,066 485,000 626,771 529,243

Far Hills / Fox Hill Hualapai / Sunset Warm Sprin / Ft. Apache Fort Apach / Warm Sprin
18.56 33.44 30.86 30.63 3.53

$6,100,000

BURBANK L L C      SOROOSH FARHANG REV

8
163-19-111-002 163-19-402-007

RECONCILIATION

Summerlin South
R-U/RM

25 du/acre 

Full Partial

25 du/acre 
11.69 Acres

Regular
31.46 Acres

Irregular

Partial Partial

Level
Typical

Summerlin South

INDICATED VALUE RANGE OF COMPARABLES TO

* Analysis of Market Conditions Adjustment attached. 

1,000,000

RECONCILIATION COMMENTS

CURRENT TAXABLE VALUE OF SUBJECT 386,143

SUPERIOR SIMILAR SIMILAR SIMILAR SUPERIOR SUPERIOR

PER ACRE TOTAL TXBL LAND VALUE

This appeal consists of 5 total parcels with gross acreages of: 11.28, 34.07, 22.19, 76.93, 33.80.  For a total of 178.27 acres.  Approx. 26.4% of these parcels or about 47.15 acres 
lie in washes and are not valued, approx. 24% of these parcels lie within the FEMA flood zone.  Gross acreage value for these parcels is approx. $386,143 per acre.  Comps 1 thru 
4 have similar zoning to the subject's PD-7 with 1 being most similar in location.  Comps 5 thru 8 have higher zoning similar to the R-3 zoning approved by the Las Vegas City 
Council on parcel 138-32-301-005.  Based on the information provided recommend no change in value.

SUPERIOR SUPERIOR

68,837,790
RECOMMEND 386,143 PER ACRE TOTAL TXBL LAND VALUE NO CHANGE

485,000

Typical

Summerlin West
P-C

5.6-12 du/acre 

HUGHES HOWARD COMPAHUGHES HOWARD COMPAHUGHES HOWARD COMPA Crossing Business C S A V W C L III L L

18.56 Acres
Regular

R2/RH
5.6-12 du/acre 

33.44 Acres
Irregular

Undulating
TypicalTypicalTypical

CHARLESTON 215 L L 
HUGHES HOWARD COMPA

5 6 7

Zoning Designation
Probable Use

R-PD7

RESIDENTIAL7,765,441

COMPARABLE LAND SALES GRID

7 DU/ACThis appeal includes the following parcels that are active for the 17-18 tax year: 138-31-801-002, 138-31-201-005, 138-31-601-008, 138-31-702-003, 138-31-702-004.  Approx 26.4% of the 
gross acreage is in wash.  Parcels are located within the former Badlands Golf Course ner the corner of Charleston and Rampart

Density

RYLAND HOMES NEVADA Pardee Homes

FISCAL YEAR
Yes

PartialOffsites

17-176

178.27 178.27
Location

C R P CALIDA FLAMIN GRAND CANYON TROPIC
137-27-717-001 175-01-510-001 176-06-310-001 176-06-814-001 138-19-419-009 164-02-510-003

2017/2018
138-31-801-002 et all Charleston and Rampart Vacant

1 2 3 4

00570057
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, 34.07,

RESIDENTIAL
138-31-201-005, 

68,837,790
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CITY COUNCIL MEETING 

JUNE 21, 2017 

COMBINED VERBATIM TRANSCRIPT – AGENDA ITEMS 82, 130-134 

Page 1 of 128

NOTE:  This combined verbatim transcript includes Items 82 and 130 through 134, which 1

were heard in the following order:  Items 131-134; Item 130; Item 82. 2

3

ITEM 82 - NOT TO BE HEARD BEFORE 3:00 P.M. - Bill No. 2017-27 - For possible 4

action - Adopts that certain development agreement entitled “Development Agreement For 5

The Two Fifty,” entered into between the City and 180 Land Co, LLC, et al., pertaining to 6

property generally located at the southwest corner of Alta Drive and Rampart Boulevard.  7

Sponsored by:  Councilman Bob Beers 8

ITEM 130 - NOT TO BE HEARD BEFORE 3:00 P.M. - DIR-70539 - DIRECTOR'S 9

BUSINESS - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND CO, LLC, ET AL - 10

For possible action on a request for a Development Agreement between 180 Land Co, LLC, 11

et al. and the City of Las Vegas on 250.92 acres at the southwest corner of Alta Drive and 12

Rampart Boulevard (APNs 138-31-201-005; 138-31-601-008; 138-31-702-003 and 004; 138-13

31-801-002 and 003; 138-32-202-001; and 138-32-301-005 and 007), Ward 2 (Beers) [PRJ-14

70542].  Staff recommends APPROVAL. 15

ITEM 131 - NOT TO BE HEARD BEFORE 3:00 P.M. - GPA-68385 - ABEYANCE ITEM - 16

GENERAL PLAN AMENDMENT - PUBLIC HEARING - APPLICANT/OWNER: 180 17

LAND COMPANY, LLC - For possible action on a request for a General Plan Amendment 18

FROM: PR-OS (PARKS/RECREATION/OPEN SPACE) TO: L (LOW DENSITY 19

RESIDENTIAL) on 166.99 acres at the southeast corner of Alta Drive and Hualapai Way 20

(APN 138-31-702-002), Ward 2 (Beers) [PRJ-67184].  Staff has NO RECOMMENDATION.  21

The Planning Commission failed to obtain a supermajority vote which is tantamount to 22

DENIAL.23
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ITEM 132 - NOT TO BE HEARD BEFORE 3:00 P.M. - WVR-68480 - ABEYANCE ITEM 24

- WAIVER RELATED TO GPA-68385 - PUBLIC HEARING - APPLICANT/OWNER: 180 25

LAND COMPANY, LLC - For possible action on a request for a Waiver TO ALLOW 32-26

FOOT PRIVATE STREETS WITH A SIDEWALK ON ONE SIDE WHERE 47-FOOT 27

PRIVATE STREETS WITH SIDEWALKS ON BOTH SIDES ARE REQUIRED WITHIN 28

A PROPOSED GATED RESIDENTIAL DEVELOPMENT on 34.07 acres at the southeast 29

corner of Alta Drive and Hualapai Way (Lot 1 in File 121, Page 100 of Parcel Maps on file 30

at the Clark County Recorder's Office; formerly a portion of APN 138-31-702-002), R-PD7 31

(Residential Planned Development - 7 Units per Acre) Zone, Ward 2 (Beers) [PRJ-67184].  32

The Planning Commission (4-2 vote) and Staff recommend APPROVAL. 33

ITEM 133 - NOT TO BE HEARD BEFORE 3:00 P.M. - SDR-68481 - ABEYANCE ITEM - 34

SITE DEVELOPMENT PLAN REVIEW RELATED TO GPA-68385 AND WVR-68480 - 35

PUBLIC HEARING - APPLICANT/OWNER: 180 LAND COMPANY, LLC - For possible 36

action on a request for a Site Development Plan Review FOR A PROPOSED 61-LOT 37

SINGLE FAMILY RESIDENTIAL DEVELOPMENT on 34.07 acres at the southeast 38

corner of Alta Drive and Hualapai Way (Lot 1 in File 121, Page 100 of Parcel Maps on file 39

at the Clark County Recorder’s Office; formerly a portion of APN 138-31-702-002), R-PD7 40

(Residential Planned Development - 7 Units per Acre) Zone, Ward 2 (Beers) [PRJ-67184].  41

The Planning Commission (4-2 vote) and Staff recommend APPROVAL. 42

ITEM 134 - NOT TO BE HEARD BEFORE 3:00 P.M. - TMP-68482 - ABEYANCE ITEM - 43

TENTATIVE MAP RELATED TO GPA-68385, WVR-68480 AND SDR-68481 - PARCEL 1 44

@ THE 180 - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND COMPANY, LLC 45

- For possible action on a request for a Tentative Map FOR A 61-LOT SINGLE FAMILY 46

RESIDENTIAL SUBDIVISION on 34.07 acres at the southeast corner of Alta Drive and 47

Hualapai Way (Lot 1 in File 121, Page 100 of Parcel Maps on file at the Clark County 48

Recorder’s Office; formerly a portion of APN 138-31-702-002), R-PD7 (Residential 49

Planned Development - 7 Units per Acre) Zone, Ward 2 (Beers) [PRJ-67184].  The Planning 50

Commission (4-2 vote) and Staff recommend APPROVAL.51
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Appearance List – Items 131-134: 52

CAROLYN GOODMAN, Mayor 53

BRAD JERBIC, City Attorney 54

BOB COFFIN, Councilman 55

TODD BICE, Legal Counsel for the Queensridge Homeowners 56

STEPHANIE ALLEN, Legal Counsel for the Applicant 57

FRANK SCHRECK, Queensridge resident 58

CHRIS KAEMPFER, Legal Counsel for the Applicant 59

TOM PERRIGO, Planning Director 60

GEORGE C. SCOTT WALLACE 61

LILIAN MANDEL, Fairway Pointe resident 62

DAN OMERZA, Queensridge resident 63

TRESSA STEVENS HADDOCK, Queensridge resident 64

NGAI PINDELL, William S. Boyd School of Law 65

DOUG RANKIN, 1055 Whitney Ranch Drive 66

LOIS TARKANIAN, Councilwoman 67

GEORGE GARCIA, 1055 Whitney Ranch Drive 68

MICHAEL BUCKLEY, on behalf of Frank and Jill Fertitta Family Trust 69

STAVROS ANTHONY, Councilman 70

SHAUNA HUGHES, on behalf of the Queensridge homeowners 71

HERMAN AHLERS, Queensridge resident 72

BOB PECCOLE, on behalf of Appellants in the Nevada Supreme Court 73

DALE ROESSNER, Queensridge resident 74

ANNE SMITH, Queensridge resident 75

KARA KELLEY, Queensridge resident 76

PAUL LARSEN, Queensridge resident 77

LARRY SADOFF, Queensridge resident 78

LUCILLE MONGELLI, Queensridge resident 79
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Appearance List continued – Items 131-134:80

RICK KOSS, St. Michelle resident 81

HOWARD PEARLMAN 82

SALLY JOHNSON-BIGLER, Queensridge resident 83

DAVID MASON, Queensridge resident 84

TERRY MURPHY, on behalf of the Frank and Jill Fertitta Trust 85

ELAINE WENGER-ROESSNER 86

TALI LOWIE, Queensridge resident 87

JAMES JIMMERSON, Legal Counsel for the Applicant 88

YOHAN LOWIE, Applicant/Owner 89

RICKI BARLOW, Councilman 90

BOB BEERS, Councilman 91

 92 

 93 

Appearance List – Item 130: 94

CAROLYN GOODMAN, Mayor 95

BRAD JERBIC, City Attorney 96

LOIS TARKANIAN, Councilman 97

CHRIS KAEMPFER, Legal Counsel for the Applicant  98

YOHAN LOWIE, Applicant/Owner 99

BOB COFFIN, Councilman 100

JAMES JIMMERSON, Legal Counsel for the Applicant 101

STEVEN D. ROSS, Councilman 102

STEPHANIE ALLEN, Legal Counsel for the Applicant103
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Appearance List – Item 82:104

CAROLYN GOODMAN, Mayor 105

BRAD JERBIC, City Attorney 106

CHRIS KAEMPFER, Legal Counsel for the Applicant  107

STEVEN D. ROSS, Councilman 108

STEPHANIE ALLEN, Legal Counsel for the Applicant 109

 110 

 111 

 112 

In the order noted above: 113

Items 131-134 114

(7:29:35 – 10:27:00) [2 hours, 58 minutes, 35 seconds] 115

Item 130 116

(10:27:00 – 10:48:47) [21 minutes, 47 seconds] 117

Item 82 118

(10:48:47 – 10:51:57) [3 minutes, 10 seconds] 119

 120 

Typed by:  Speechpad.com 121

Proofed by:  Arlene Coleman122
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STEPHANIE ALLEN496

Your Honor and members of the Council, Stephanie Allen, 1980 Festival Plaza. All of Agenda 497

Items 131 through Agenda Item 134 are all related items that we would like to be heard together 498

if we could. 499

 500 

MAYOR GOODMAN501

Okay. All right. So we'll go from that. Okay. 502

 503 

STEPHANIE ALLEN504

Okay. So, with that said, we thank you for your consideration today. I echo Chris' sentiments that 505

we very much appreciate Mr. Jerbic's work as well as all of your staff on this and the neighbors 506

that are here tonight. I know I haven't been in all of those meetings. Mr. Jerbic has been. I was in 507

one last night.508

And I will say, for the record, there is a possibility of getting this done, I think, in my opinion. 509

And I think if this, if we can move forward, instead of constantly being delayed, and have 510

something to show to the lenders, to this developer, then we've got some good faith going 511

forward that we'll work on the Development Agreement and the holistic plan. And I think we can 512

get there, so we appreciate you considering this first.513

So, with that said, if I could have you look at the overhead. There are four applications before 514

you. One is the GPA amendment, and the GPA amendment goes beyond the 34 acres that are 515

before you today. The GPA amendment covers all of the green area here, except for the piece in 516

Section A. And the request is to go from what the City currently has designated as PR-OS to 517

Low. There's a dispute as to the PR-OS designation.  518

We've done a lot of research and haven't been able to find any indication of how PR-OS was 519

placed on this property. It looks as though at some point, because it was a golf course, the City 520

made that correction to PR-OS. But it was without any notice or hearing on behalf of the 521

property owner. So PR-OS is in dispute, but the request, needless to say, the request is to go to 522

Low on this portion of the property, which is consistent and actually less than what the 523

LO 0000037400740074
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Queensridge property is, which I believe is Medium Low. So it's even lower than what 524

Queensridge is. 525

There is no zone change before you. The property is zoned R-PD7. So currently, this is the 34 526

acres we're talking about. Currently, you can develop up to 7.49 units to the acre under the 527

existing zoning on the property. We are not suggesting that and never would, because frankly it's 528

not consistent with the Queensridge homes out there.  529

What we're proposing, as Chris mentioned, is 1.79 units per acre. And the way this has been laid 530

out is to be compatible and consistent with the homes that are already existing in Queensridge. 531

Keep in mind, this will have different street networks. So the entrance would be on Hualapai. So 532

this would be a new street network, with a new HOA, and it will be below the existing home 533

elevation. So it would be below grade and more in the goalie, for lack of a better word. 534

But you'll see here, let me just show you, for example, there are 17 homes along this existing 535

Queensridge property line. We are proposing 15 homes. So you've got less density adjacent to the 536

lots that exist in Queensridge. Similarly, up here, you've got 20, I guess about 21 homes adjacent 537

to just about 20 homes up here to the north. So we've taken the lot sizes that exist in Queensridge 538

and we've put compatible, comparable zoning adjacent to it and come to a density of 1.79 units 539

to the acre.  540

As Chris mentioned, if this were any other project and we were coming in on a standalone infill 541

project, and you had us come in with a density of 1.79 units to the acre adjacent to higher density 542

or the exact same density, this Council would approve it in a heartbeat. 543

The other two applications relate to – there's a waiver for the street sections to allow private 544

street improvements. So this is the proposed street section, which would have a 32-foot street 545

with roll curbs and then an easement area on either side for landscaping. In Queensridge, in San 546

Michelle, there's only one sidewalk in the street, so it's got the additional two sidewalks.547

So it, I guess, exceeds some of the existing Queensridge neighborhoods in that regard, and it's 548

been approved in other private communities, just like on the D.R. Horton application that was on 549

your agenda not too long ago. So that's the requested waiver application. 550
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And then the tentative map is consistent with the site development plan review to allow these 61 551

lots on 34 acres with a density of 1.79 units to the acre.552

Again, should this Council be willing to approve this, we will give you our word that we'll 553

continue to work with the neighbors, the neighbors that are here, that we met with as late as 554

night, to see if we can get to a development agreement, and should that development agreement 555

be approved for the whole property, it would supersede this. But in the meantime, we'd very 556

much appreciate your approval of this so that we can take it to the lenders and say the two years 557

that have gone by have been worth it. We've got something to show you, and at least we can 558

move forward.  559

So we appreciate your consideration, and we're happy to answer any questions.  560

 561 

MAYOR GOODMAN562

Any questions at this point? Let's see, Mr. Perrigo, you want to make comments? 563

 564 

TOM PERRIGO565

Thank you, Madame Mayor. This is the same report that was given to Planning Commission so 566

many months ago. The proposed 61-lot residential development would have a net density of 1.79 567

dwelling units per acre. The proposed low density general plan designation, which allows up to 568

5.49 units per acre, allows for less intense development than the surrounding established 569

residential areas, which allows up to 8.49 units per acre. The densities and average lot size of the 570

proposed development are comparable to the adjacent residential lots. Staff, therefore, 571

recommends approval of the General Plan Amendment to low density residential.  572

The applicant is requesting interior streets that do not meet Title 19 standards. However, the 573

proposed private interior streets will provide roadways, sidewalks, and landscaping in a 574

configuration similar to and compatible with that of the surrounding development. The 32-foot 575

wide streets will allow for emergency access and limited on-street parking, while the adjacent 576

sidewalk and landscaping will provide safe pedestrian movement and enhance the aesthetics 577

within the subdivision. Staff therefore recommends approval of the requested waiver. 578
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The development standards proposed by the applicant fall into two categories – those containing 579

20,000 square feet or less and those containing greater than 20,000 square feet. Standards for lots 580

20,000 square feet or less are generally consistent with R-D zoned properties, and lots greater 581

than 20,000 square feet are generally consistent with R-E zoned properties. If applied, these 582

standards would allow for development that is compatible with that of the surrounding gated 583

neighborhoods.584

In addition, the proposed plan includes usable open space that, usable open space areas that 585

exceed the requirement of Title 19. Staff, therefore, recommends approval of the site 586

development plan review and tentative map. 587

 588 

MAYOR GOODMAN589

Thank you very much. All right. Is there anyone from the public who wishes to be heard on this 590

item? Please come forward. State your name for the record. Yes, please. 591

 592 

GEORGE C. SCOTT WALLACE593

Your Honor, Councilwoman –  594

 595 

MAYOR GOODMAN596

Oh yes, I see there are enough people. Let's keep each one's comment to a minute, unless it is a 597

representative of a particular group that we've already heard from. So please. 598

 599 

GEORGE C. SCOTT WALLACE600

Your Honor, Councilwoman, Councilmen, my name is George C. Scott Wallace. I'm a retired 601

professional engineer. I live at, in Las Vegas since 1960; it's been my home. I reside now at 9005 602

Greensboro Lane.603

I am speaking in favor of the application. My background, very briefly, is I came to Las Vegas in 604

1960. I started an engineering design company in 1969. Our company, which I sold in the year 605

LO 0000037700770077

3205



CITY COUNCIL MEETING 

JUNE 21, 2017 

COMBINED VERBATIM TRANSCRIPT – AGENDA ITEMS 82, 130-134 

Page 128 of 128

COUNCILMAN ROSS 3412

Thank you, Mr. Kaempfer. 3413

 3414 

STEPHANIE ALLEN 3415

I just wanted to echo that.  We’ll miss you, and we appreciate all of your hard work and time and 3416

dedication.  So thank you so much for everything you’ve done for the City of Las Vegas to make 3417

it so great. 3418

3419

COUNCILMAN ROSS 3420

Thank you. 3421

 3422 

STEPHANIE ALLEN 3423

We appreciate it. 3424

 3425 

MAYOR GOODMAN 3426

Thank you. 3427

 3428 

COUNCILMAN ROSS 3429

Thank you. 3430

 3431 

MAYOR GOODMAN 3432

And I can assure you the Council feels the same way.  We’re very proud of these gentlemen and 3433

everything that they have done as public servants, both with the legislature and City Council.  3434

Mayor Pro Tem Ross, for his 12 years here and devotion to the citizens and people and 3435

development, just kudos. 3436

 (END OF DISCUSSION) 3437

/ac3438
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 16. 

district for a specified time would violate NRS 391.350 by executing a contract with another 
school district without the written consent of the board currently employing him.  An employee 
who merely indicates an intention to accept reemployment with a particular school district is 
under no contractual obligation to that district and would, therefore, not violate NRS 391.350 by 
executing an employment contract with another school district. 

If we can be of any further assistance in this area, please do not hesitate to contact us. 

Sincerely, 

BRIAN MCKAY, Attorney General

   By SCOTT W. DOYLE., Chief Deputy Attorney General,  
       Civil Division 

OPINION NO. 84-6  Planning and Zoning:  Amendment of land use element of master plan 
does not require immediate amendment of pre-existing zoning ordinances that are not 
in strict compliance with amended master plan.

LAS VEGAS, April 11, 1984 

THE HONORABLE ROBERT L. VAN WAGONER, City Attorney, City of Reno, Post Office Box 1900, 
Reno, Nevada 89505 

DEAR MR. VAN WAGONER: 
This is in response to your March 12, 1984 request for advice on behalf of your client, the 

Reno City Council, concerning several provisions of Chapter 278 of the Nevada Revised 
Statutes.  You have asked several questions regarding the same issue, and we believe they may 
all be answered by a response to the following: 

QUESTION 

Does an amendment of the Reno City Land-Use Plan map invalidate existing zoning 
ordinances that are in conflict with the amendment or, alternatively, require the Reno City 
Council to amend any existing zoning ordinances not in strict conformity with the newly-adopted 
map? 

ANALYSIS 

The Nevada Legislature has enacted a comprehensive statutory scheme authorizing cities and 
counties to plan and zone land use in their respective jurisdictions for the purpose of promoting 
health, safety, morals and the general welfare of the community.  NRS 278.020.  As noted by our 
Supreme Court: 

The State of Nevada has delegated comprehensive powers to cities and towns in the 
area of zoning regulation.  The legislative body of a city or of a county of at least 15,000 
people must, under Chapter 278, create a planning commission which in turn must adopt 
a long-term plan of physical development.  NRS 278.030, 278.150.  Elements of the plan 
include community design, conservation, economics, housing, land use, public buildings, 
public services and facilities, recreation, streets and highways, transit and transportation.  
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NRS 278.160.  The commission may adopt the plan in whole or in part after prescribed 
notice and public hearing and by a two-thirds vote.  NRS 278.170, 278.210.  The 
legislative body may adopt all or any part of this plan after giving prescribed notice and 
holding a public hearing; any change or addition must be referred to the commission.  
NRS 278.220. 

Pursuant to this legislative directive the City of Reno adopted a comprehensive 
land-use program embodied in Title 16 of the Reno Municipal Code. 

 
Forman v. Eagle Thrifty Drugs and Markets, 89 Nev. 533, 538, 516 P.2d 1234 (1973). 

You have informed us that the Reno City Council is presently considering adoption of an 
amended map which is to become part of the “land-use plan” element of the Reno City Master 
Plan.  The starting point for an attempt to determine the legal effect of such an amended map 
must, as always, be with the intent of the legislature in enacting the provisions of Chapter 278.  
Acklin v. McCarthy, 96 Nev. 520, 612 P.2d 219 (1980); Thomas v. State,  88 Nev. 382, 498 P.2d 
1314 (1972); Ex parte Iratacable, 55 Nev. 263, 30 P.2d 284 (1934).  Additionally, the Nevada 
Supreme Court has delineated the guidelines for such an inquiry. 
 

Our prime concern is to ascertain the intent of the legislature.  The court must, if possible, 
and if consistent with the intention of the legislature, give effect to all the statutory 
provisions in controversy, and to every part of them.  It is our duty, so far as practicable, 
to reconcile the various provisions so as to make them consistent and harmonious.  The 
court, in interpreting these provisions, must also have in mind the purposes sought to be 
accomplished and the benefits intended to be attained. 

 
School Trustees v. Bray, 60 Nev. 345, 353-4, 109 P.2d 274 (1941). 

With these requirements of statutory construction in mind, we turn now to consider the 
pertinent provisions of Chapter 278. 

As noted above, NRS 278.020 provides a statement of the purpose of the legislature in 
enacting Chapter 278 and giving authority to regulate land-use control to the local government 
entities.  Under the Nevada statutory scheme, once a “Master Plan” has been adopted by a 
planning commission and that plan or any part thereof has been adopted by the governing body, 
there is a duty for the local government entity to determine the means of putting the plan into 
effect.  NRS 278.230 provides: 
 

1. Whenever the governing body of any city or county shall have adopted a master 
plan or part thereof for the city or county, or for any major section or district thereof, the 
governing body shall, upon recommendation of the planning commission, determine upon 
reasonable and practical means for putting into effect the master plan or part thereof, in 
order that the same will serve as a pattern and guide for the kind of orderly physical 
growth and development of the city or county which will cause the least amount of 
natural resource impairment and will conform to the adopted population plan where 
required, and as a basis for the efficient expenditure of funds thereof relating to the 
subjects of the master plan. 

2. The governing body may adopt and use such procedure as may be necessary for 
this purpose.  (Emphasis supplied.) 

 
Aside from this general grant of authority to implement the master plan as a pattern and 

guide, the legislature has also provided specific power to local government entities to create 
zoning districts and enact zoning regulations.  NRS 278.250 provides, in pertinent part: 
 

1. For the purposes of NRS 278.010 to 278.630, inclusive, the governing body 
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may divide the city, county or region into zoning districts of such number, shape and area 
as are best suited to carry out the purposes of NRS 278.010 to 278.630, inclusive.  Within 
the zoning district it may regulate and restrict the erection, construction, reconstruction, 
alteration, repair or use of buildings, structures or land. 

2. The zoning regulations shall be adopted in accordance with the master plan for 
land use and shall be designed: 

. . . . 
3. The zoning regulations shall be adopted with reasonable consideration, among 

other things, to the character of the area and its peculiar suitability for particular uses, and 
with a view to conserving the value of buildings and encouraging the most appropriate 
use of land throughout the city, county or region.  (Emphasis supplied.) 

In attempting to construe these two statutory provisions (NRS 278.230 and 278.250) with an 
eye towards harmonizing them, we are also required to give the language used by the legislature 
a reasonable and common sense construction. 

In construing statutes, the court must consider sections together and place upon 
language the interpretation which will give to each section of an act its proper effect, and 
which at least will make it compatible with common sense and plain dictates of justice. 

Gruber v. Baker, 20 Nev. 453, 467-8, 23 P. 858 (1890). 
It has always been the rule in Nevada that when language is plain and unambiguous in a 

statute there is no room for construction.  Brown v. Davis, 1 Nev. 346 (1865); Lynip v. Buckner,
22 Nev. 426, 41 P. 762 (1895); Seaborn v. District Court, 55 Nev. 206, 29 P.2d 500 (1934). 

NRS 278.230 provides that the master plan shall be a “pattern and guide” for the 
development of cities, counties or regions.  “Pattern” is defined by Webster’s New World 
Dictionary, p. 1042 (2d ed. 1980), as: 

1. a person or thing considered worthy of imitation or copying; 
2. a model or plan used as a guide in making things; . . . 

“Guide” has been defined, in relation to the question presented here, as “applied to various 
contrivances intended to direct or keep to a fixed course or motion.”  Webster’s Encyclopedic 
Dictionary, p. 867 (1967). 

NRS 278.250 provides that zoning regulations be adopted “in accordance with the master 
plan for land use.”  “Accordance” has been defined as “agreement, harmony, conformity.”  
Webster’s New World Dictionary, p. 9 (2d ed. 1976).  We believe the above-cited language is 
clear and unambiguous and requires a local government entity to adopt zoning regulations that 
are in substantial agreement or conformity with the principles, directions and general provisions 
of the adopted master plan for land use.  It should be noted, however, that the agreement or 
conformity is not required to be strict or absolute. 

Moreover, a zoning ordinance must be pursuant to, and in substantial conformity 
with, the zoning or enabling act authorizing it.  8 McQuillan, Municipal Corporations, 
Sec. 25.58.  The legislature has delegated the power to zone to the legislative bodies of 
cities and towns, so that the need for a comprehensive plan might be met, and has 
provided means for the protection of private property through notice and public hearing.  
(Emphasis supplied.) 

Forman, supra, at 539. 
In 1977 the Nevada Legislature expressly declared its intention that zoning ordinances take 

precedence over provisions contained in a master plan.  1977 Nev. Stat. Ch. 580, §§ 4-10, at 
1496-1500.  This recent enactment buttresses our conclusion that the Nevada Legislature has 

00990099

3230

rman, supra, at 539.
In 1977 the Nevada Legislature expressly declared its intention that zoning ordinances take 

h
In 1977 the Nevada Legislature expressly declared its

precedence over provisions contained in a master plan.  1
 This recent enactment buttresses our conclusion that the Nevada Legislature has

1977 Nev. Stat. Ch. 580, §§ 4 10, at over provisions contained in a master plan.  1
hi b l



 19. 

always intended local zoning ordinances to control over general statements or provisions of a 
master plan.  This express declaration is contained in the statutory requirements for approval of a 
tentative subdivision map contained in chapter 278 of the Nevada Revised Statutes.  Pursuant to 
these provisions any person wishing to subdivide land in Nevada is required to take specified 
steps and prepare various maps for approval by the local government entities.  NRS 278.349 sets 
out the procedure for action by a local governing body on a tentative map submitted by any 
person wishing to subdivide.  The pertinent language of NRS 278.349 provides: 

1. Except as provided in subsection 2, the governing body shall, by a majority vote 
of the members present, approve, conditionally approve, or disapprove a tentative map 
filed with it pursuant to NRS 278.330 within 30 days after receipt of the planning 
commission’s recommendations. 

. . . . 
3. The governing body shall consider: 
. . . . 
(e) General conformity with the zoning ordinances and master plan, except that if 

any existing zoning ordinance is inconsistent with the master plan, the zoning ordinance 
takes precedence;

. . . . 
(Emphasis supplied.) 

A further rule of statutory construction requires that statutes are to be construed and 
harmonized so as to avoid absurd results.  Thus, the language of this statute must also be given 
meaning and effect.  School Trustees v. Bray, supra; Lynip v. Buckner, 22 Nev. 426, 41 P. 762 
(1895); Corbett v. Bradley, 7 Nev. 106 (1871).  We, therefore, view the statutory provision of 
NRS 278.349(3)(e) as providing that local zoning ordinances enacted pursuant to the “guide” of a 
master plan take precedence until modified or amended in a particular zoning or rezoning case.  
To interpret the statutory scheme in any other manner would be to leave this statutory provision 
devoid of any meaning. 

We are aware of the recent Supreme Court decisions of the State of Oregon which judicially 
construed their statutes as requiring strict compliance of zoning ordinances with a comprehensive 
plan, even to the extent of requiring amendment of local zoning ordinances in light of the later 
adoption of a plan or an amendment to a plan Fasano v. Board of County Commissioners, 507 
P.2d 23 (Ore. 1973); Baker v. City of Milwaukie, 533 P.2d 772 (Ore. 1975).  We are also aware 
of a trend amongst a minority of states to legislatively require strict compliance of local zoning 
regulations with a comprehensive plan.  (See generally J. Sullivan and L. Kressel, Twenty Years 
After—Renewed Significance of the Comprehensive Plan Requirement, 9 Urban L. Ann. 33 
(1975); D. Mandelker, The Role of the Local Comprehensive Plan in Land Use Regulation, 74 
Mich.L.Rev. 899 (1976); Note—Developments in Zoning, 91 Harv.L.Rev. 1548-1550 (1978).  
However, in our opinion, the Nevada Supreme Court would not undertake such judicial activism 
without first recognizing a clear legislative initiative to modify our existing statutory framework. 

The Nevada Supreme Court has long recognized that zoning is a matter properly within the 
province of the legislature and that the judiciary should not interfere unless it is proven to be 
clearly necessary.  Henderson v. Henderson Auto, 77 Nev. 118, 359 P.2d 743 (1961), (judicial 
interference justified to correct a manifest abuse of discretion); McKenzie v. Shelly, 77 Nev. 237, 
362 P.2d 268 (1961), (judiciary must not interfere with board’s determination to recognize 
desirability of commercial growth within a zoning district); Coronet Homes, Inc. v. McKenzie, 84 
Nev. 250, 439 P.2d 219 (1968), (judiciary must not interfere with the zoning power unless clearly 
necessary); Eagle Thrifty v. Hunter Lake P.T.A., 85 Nev. 162, 451 P.2d 713 (1969), (it is not the 
business of the judiciary to write a new city zoning ordinance, overruling the court’s opinion in 
Eagle Thrifty v. Hunter Lake P.T.A., 84 Nev. 466, 443 P.2d 608 (1968)); Forman v. Eagle 
Thrifty Drugs and Markets, 89 Nev. 533, 516 P.2d 1234 (1973), (statutes guide the zoning 
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process and the means of implementation until amended, repealed, referred or changed through 
initiative); State ex rel. Johns v. Gragson, 89 Nev. 478, 515 P.2d 65 (1973), (court will interfere 
where administrative decision is arbitrary, oppressive or accompanied by manifest abuse).  As 
stated by the court: 

Zoning is a legislative matter, and the legislature has acted. Eagle Thrifty v. Hunter 
Lake P.T.A., 85 Nev. 162, 451 P.2d 713 (1969).  It has authorized ‘the governing body’ to 
provide for zoning districts and to establish the administrative machinery to amend, 
supplement and change zoning districts.  NRS 278.260.  As a general proposition, the 
zoning powers should not be subjected to judicial interference unless clearly necessary.
Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 P.2d 219 (1968).  (Emphasis 
supplied.) 

 
Board of Commissioners v. Dayton Dev. Co., 91 Nev. 71, 530 P.2d 1187 (1975). 

In view of the above-described history of judicial restraint, it is our opinion that the Nevada 
Supreme Court would more likely adopt the judicial reasoning of the Supreme Courts sitting in 
the States of Washington, Colorado and Montana which have recently considered this exact 
question. 
 

It may be argued that the purpose of the act assuring the highest standards of environment 
for living—is defeated when the plan is not strictly followed.  However, since planning 
agency reports and recommendations on proposed projects and controls—which must 
indicate conformity or nonconformity with the comprehensive plan—are ‘advisory only’  
(RCW 36.70.650 and RCW 36.70.540), it is evident the legislature intended that 
nonconformance with the plan should not necessarily block a project.  South Hills Sewer 
District v. Pierce Co., 22 Wash.App. 738, 745-46, 591 P.2d 877 (1979).  This is 
confirmed by the admonition that the comprehensive plan shall not be considered other 
than a guide to development and adoption of official controls.  RCW 36.70.340. 

Appellants argue that the court should follow Oregon by holding that the plan should 
be given preference over conflicting ordinances.  But Oregon’s statutory scheme 
substantially differs form Washington’s.  (Emphasis supplied.) 

 
Barrie v. Kitsap County, 613 P.2d 1148 (Wash. 1980). 
At least one of the differences between the Oregon statutory scheme and that of Nevada is the 

former’s requirement that a master plan can only be adopted by a planning commission which 
then recommends zoning ordinances to be enacted by the governing body of a county to carry out 
the objectives of the plan.  Fasano, supra, at 27.  In Nevada, however, statutes give the local 
governing body the discretion to adopt or not adopt all or part of a master plan that has 
previously been adopted by a planning commission.  NRS 278.220.  Only after adopting all or 
part of a master plan is a governing body required to adopt regulations to implement it as a 
pattern and guide for development.  NRS 278.230. 

The Colorado Supreme Court addressed the issue of requiring strict compliance of zoning 
ordinances to the master plan in Theobald v. Board of County Commissioners, 644 P.2d 942 
(Colo. 1982), and determined: 
 

The master plan is the planning commission’s recommendation of the most desirable 
use of land (citations omitted).  Conceptually, a master plan is a guide to development 
rather than an instrument to control land use.  R. Anderson, American Law of Zoning, §§ 
21.15, 22.12 (2d ed.); E. McQuillan, Municipal Corporations, Zoning, § 25.08 (3d ed., 
1976 Repl. Vol.). 

The general rule is that zoning should be enacted in conformance with the 
comprehensive plan for development of an area, Fasano, supra; Harr, In Accordance 
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with the Comprehensive Plan, 68 Harv.L.Rev. 1154 (1955); 1 E. Yokely, Zoning Law 
Practice, § 2-1 (4th ed. 1978).  However, the Master Plan itself is only one source of 
comprehensive planning and is generally held to be advisory only and not the equivalent 
of zoning, nor binding upon the zoning discretion of the legislative body.  1 & 2a. 
Rathkopf, Law of Zoning and Planning, § 12.01, et seq., § 30.02 (4th ed.); State ex rel. 
Rochester Ass’n of Neighborhoods v. City of Rochester, 268 N.W.2d 885 (Minn. 1978); 
Holmgren v. City of Lincoln, 199 Neb. 178, 256 N.W.2d 686 (1977); Todrin v. Board of 
Supervisors, 27 Pa.Cmwlth. 583, 367 A.2d 332 (1976); Coughlin v. City of Topeka, 206 
Kan. 552, 480 P.2d 91 (1971); Sharninghouse v. City of Bellingham, 4 Wash.App. 198, 
480 P.2d 233 (1971). 

This rule is embodied in our statute.  While the statute provides for master planning 
on a county level, the board of county commissioners is specifically empowered, by 
majority vote, to disregard the recommendations of the planning commission as set forth 
in the master plan.  (Citations omitted.)  (Emphasis supplied.) 

Id. at 948-949. 
It should be noted that a local governing body in Nevada may also disregard the 

recommendations of a planning commission as set forth in a master plan.  NRS 278.220-278.240. 
The court went on to consider what standard of review was appropriate when confronted with 

an amendment to a master plan. 

The Barries third argument that the council acted arbitrarily and capriciously presents this 
question:  Does a comprehensive plan amendment require a showing of changed 
circumstances and, if so, has this showing been made?  A comprehensive plan 
amendment, the Barries argue, affects landowners’ property rights so a showing that 
conditions have changed is necessary.  This court, however, has only required this 
showing where a municipality rezones property.  (Citations omitted.)  (Emphasis 
supplied.) 

Theobald, supra, at 1154. 
In reviewing the statutory scheme for planning and zoning in the State of Montana, their 

Supreme Court determined that substantial conformity to a master plan was required of zoning 
ordinances but strict compliance was unnecessary and unworkable. 

The first phrase of section 76-2-304, sets the tone for all that comes after it.  It states 
that ‘the zoning regulations shall be made in accordance with a comprehensive 
development plan . . .’ (emphasis in original).  We assume here that the term ‘zoning 
regulations’ is also meant to cover the term ‘zoning districts.’  We cannot ignore the 
mandatory language (‘shall’) of this statute. 

. . . . 
The vital role given the planning board by these statutes cannot be undercut by 

giving the governing body the freedom to ignore the product of these boards—the master 
plan. We hold that the governmental unit, when zoning, must substantially adhere to the 
master plan. 

To require strict compliance with the master plan would result in a master plan so 
unworkable that it would have to be constantly changed to comply with the realities.  The 
master plan is, after all, a plan.  On the other hand, to require no compliance at all would 
defeat the whole idea of planning.  Why have a plan if the local government units are free 
to ignore it at any time?  The statutes are clear enough to send the message that in 
reaching zoning decisions, the local governmental unit should at least substantially 
comply with the comprehensive plan (or master plan).
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This standard is flexible enough so that the master plan would not have to be 
undergoing constant change.  Yet, this standard is sufficiently definite so that those 
charged with adhering to it will know when there is an acceptable deviation, and when 
there is an unacceptable deviation from the master plan. 

. . . . 
We are aware that changes in the master plan may well be dictated by changed 

circumstances occurring after the adoption of the plan.  If this is so, the correct 
procedure is to amend the master plan rather than to erode the master plan by simply 
refusing to adhere to its guidelines.  If the local governing bodies cannot cooperate to this 
end, the only alternative is to ask the Legislature to change the statutes governing 
planning  and zoning.  (Emphasis supplied.) 

Little v. Board of County Commissioners, 631 P.2d 1282 (Mont. 1981). 
These courts’ opinions have been well reasoned and reflect the majority view.  We find no 

reason to believe that the Nevada courts would take any different position. 

CONCLUSION 

An amendment of a land-use map, which is part of a Master Plan as that term is defined in 
NRS 278.150 and NRS 278.160, does not require immediate amendment of all local zoning 
ordinances which are not in strict conformity with the map as amended.  Additionally, all 
ordinances that exist at the time of a land-use map amendment remain in effect until modified or 
amended by the local governing body. 

BRIAN MCKAY, Attorney General

By:  MICHAEL D. RUMBOLZ, Chief Deputy Attorney General

                               

OPINION NO. 84-7  County Clerks; Elections; Initiative and Referendum; Secretary of 
State:  Nev. Admin. Code § 295.010 is not in conflict with constitutional and statutory 
provisions relating to the filing of statewide petitions for initiative and referendum.  
County clerks should not accept submission of any statewide petition for initiative or 
referendum which is not presented within the time limits established by Nev. Admin. 
Code § 295.010.

CARSON CITY, April 16, 1984 

ROBERT J. MILLER, Clark County District Attorney, Clark County Courthouse, Las Vegas, 
Nevada 89155 

ATTENTION: CHARLES K. HAUSER, Deputy District Attorney

DEAR MR. MILLER: 
You have sought our opinion concerning the validity of Nev. Admin. Code § 295.010. 

QUESTION 

Does Nev. Admin. Code § 295.010 conflict with Nev. Const. art. 19, § 2, or Nev. Rev. Stat. 
§§ 295.025(1), 295.035(1), 295.045(2), 295.056, 295.057, 295.058 and 295.059? 
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CITY COUNCIL MEETING OF 
AUGUST 2, 2017 

COMBINED VERBATIM TRANSCRIPT – ITEM 8 EXCERPT AND ITEMS 53 AND 31 

Page 1 of 155 

ITEM 8 - PUBLIC COMMENT DURING THIS PORTION OF THE AGENDA MUST BE 1

LIMITED TO MATTERS ON THE AGENDA FOR ACTION.  IF YOU WISH TO BE 2

HEARD, COME TO THE PODIUM AND GIVE YOUR NAME FOR THE RECORD.3

THE AMOUNT OF DISCUSSION, AS WELL AS THE AMOUNT OF TIME ANY 4

SINGLE SPEAKER IS ALLOWED, MAY BE LIMITED 5

6

ITEM 53 - DIR-70539 - ABEYANCE ITEM - DIRECTOR'S BUSINESS - PUBLIC 7

HEARING - APPLICANT/OWNER: 180 LAND CO, LLC, ET AL - For possible action on 8

a request for a Development Agreement between 180 Land Co, LLC, et al. and the City of 9

Las Vegas on 250.92 acres at the southwest corner of Alta Drive and Rampart Boulevard 10

(APNs 138-31-201-005; 138-31-601-008; 138-31-702-003 and 004; 138-31-801-002 and 003; 11

138-32-202-001; and 138-32-301-005 and 007), Ward 2 (Seroka) [PRJ-70542].12

13

ITEM 31 - Bill No. 2017-27 - ABEYANCE ITEM - For Possible Action - Adopts that 14

certain development agreement entitled “Development Agreement For The Two Fifty,” 15

entered into between the City and 180 Land Co, LLC, et al., pertaining to property 16

generally located at the southwest corner of Alta Drive and Rampart Boulevard.  17

Sponsored by:  Councilman Bob Beers 18

 19 

Appearance List: 20

CAROLYN G. GOODMAN, Mayor 21

GINA GREISEN, representing Nevada Voters for Animals 22

ERIKA GREISEN, representing Nevada Voters for Animals 23

RICKI Y. BARLOW, Councilman 24

BRAD JERBIC, City Attorney 25

ROBERT SUMMERFIELD, Acting Planning Director 26

CHRIS KAEMPFER, Attorney for the Applicant 27

STEPHANIE ALLEN, Attorney for the Applicant 28

UNIDENTIFIED MALE SPEAKER 29
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CITY COUNCIL MEETING OF 
AUGUST 2, 2017 

COMBINED VERBATIM TRANSCRIPT – ITEM 8 EXCERPT AND ITEMS 53 AND 31 

Page 95 of 155 

density, that although, yes, as the Staff Report reflects, a general plan amendment is – something 2626

that would be requested and that should come along to make the two consistent, as Mr. Jerbic 2627

stated and as has been said repeatedly, the opinion of staff is that the applicant has a right to 2628

come forward and request development under – the zoning. 2629

 2630 

COUNCILWOMAN TARKANIAN2631

See, the question I have is that I've been hearing this GPA thing for months. For months. If 2632

that’s, if they brought that up, if this one side brought up the GPA situation early on, why didn't 2633

the other side get the GPA thing? And why didn't we say, hey, you've got to get it eventually? So 2634

why wouldn't they have gotten it early on? Am I missing something here? 2635

 2636 

BRAD JERBIC2637

Yeah.2638

 2639 

COUNCILWOMAN TARKANIAN2640

Okay.2641

 2642 

BRAD JERBIC2643

I will tell you what I think is missing here. There are, obviously, different opinions that you've 2644

heard. And – the real question is, I'm going to be really blunt. Do you trust your staff or not? The 2645

Staff here has literally read the Code, gone through the Code, has literally interpreted it, I think, 2646

right down the line. I think there are areas of the Code that are less than clear sometimes and 2647

areas of the Code that I think Tom is exactly right. The zoning had been in place here for 27 2648

years, so the Development Agreement goes forward. It's a desirable thing, a very desirable thing 2649

to have the Master Plan, the General Plan, same thing, synchronized with the zoning, and they're 2650

not in sync right now. And at some point in time, an application will come forward to 2651

synchronize them. And you'll vote for it or you won't. But the fact is, if you didn't even have a 2652

general plan amendment that synchronized the General Plan with the zoning, the zoning is still in 2653

place, and it doesn't change a thing.  2654
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I think, to me, and this is my personal opinion, Councilwoman, this is a red-herring argument. I 2655

do not think that this is dispositive of anything that's relevant to this Council, because I think 2656

you're being asked, quite honestly, to be lawyers or judges and look at a legal case instead of a 2657

development agreement.  2658

And I think the real question before you is: Is this development agreement something you think 2659

is compatible with this neighborhood and is it good? And the rest of the stuff, when it comes to 2660

the law and when it comes to planning, there, it will either be faith that staff has done their job or 2661

not.2662

But I think the real question for the Council is not to sit here as judges when it comes to the legal 2663

issues. I think the real question here is to say: Did we get it right? Are the numbers right? Is the 2664

density right? Are the setbacks right? If they're not, then don't vote for it.  2665

 2666 

COUNCILWOMAN TARKANIAN2667

And, Mr. Jerbic, I'm not a lawyer, so I didn't take that as a legal issue so much. I'm – involved 2668

with GPAs all the time, and we all are on this Council. So, I don't consider that in, necessarily 2669

just with legal. I – it might be a legal thing, but it's where we make judgments and we make 2670

recommendations. Are you telling me then the zoning for where the golf course is, that PD, what 2671

is it? 2672

 2673 

BRAD JERBIC2674

R-PD7.2675

 2676 

COUNCILWOMAN TARKANIAN2677

R-PD7, is, it's consistent with the number of units they would be having throughout? And I'm not 2678

just talking in the area of the flood plains. I'm talking in the other. 2679

 2680 

BRAD JERBIC2681

That's a planning issue, so I'm gonna let Tom answer that.2682
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CITY ATTORNEY BRAD JERBIC492

I'm not trying to deprive you of making your record, and to be honest with you, I don't really care 493

what the outcome is. So having said that, I think there is a factual predicate here, though, that 494

isn't quite accurate. I don't know — and I'm going to talk to Mr. Lowenstein about this —495

because if Mr. Lowenstein agrees with you, then you need to make this record that you're about 496

to make.  497

But it was my understanding that if you come in with a zone change and the zone change is 498

incompatible with the General Plan, you are required by our Code to submit a General Plan 499

Amendment at the same time as the zone change. However, if you have hard zoning, the Code is 500

silent as to whether or not you have to submit a General Plan Amendment. Do I have that right? 501

502

PETER LOWENSTEIN503

Through you, Madam Mayor, it's not explicit that it requires a General Plan Amendment other 504

than for a rezoning application, as you initially stated.  505

506

CITY ATTORNEY BRAD JERBIC507

I think this is important, because I don't think the argument, Mr. Bice, is that hard zoning trumps 508

the General Plan. It's that the Code is silent as to whether or not you need a General Plan 509

Amendment when you have hard zoning. And I think that's the question, because I don't think 510

anybody on staff is making the argument that you made.  511

512

TODD BICE  513

I think we disagree with your statement, Mr. Jerbic —514

515

MAYOR GOODMAN  516

Wait, wait, wait, your mic's not on. We can't hear you. 517

518

TODD BICE  519

Oh sorry. I think the thing where we in part, Brad, disagree, or Mr. Jerbic, that we disagree is the 520

label "hard zoning," because again, this is R-PD. This was not zoned as R-7. This was R-PD7. 521
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493 I'm not trying to deprive you of making your record, and to be honest with you, I don't really care

494 what the outcome is. So having said that, I think there is a factual predicate here, though, that 

495 isn't quite accurate. I don't know — and I'm going to talk to Mr. Lowenstein about this —

496 because if Mr. Lowenstein agrees with you, then you need to make this record that you're about 

497 to make. 

498 But it was my understanding that if you come in with a zone change and the zone change is 

499 incompatible with the General Plan, you are required by our Code to submit a General Plan

500 Amendment at the same time as the zone change. However, if you have hard zoning, the Code is 

501 silent as to whether or not you have to submit a General Plan Amendment. Do I have that right? 

502

503 PETER LOWENSTEIN

504 Through you, Madam Mayor, it's not explicit that it requires a General Plan Amendment other 

505 than for a rezoning application, as you initially stated. 

506

507 CITY ATTORNEY BRAD JERBIC

508 I think this is important, because I don't think the argument, Mr. Bice, is that hard zoning trumps

509 the General Plan. It's that the Code is silent as to whether or not you need a General Plan 

510 Amendment when you have hard zoning. And I think that's the question, because I don't think 

anybody on staff is making the argument that you made. 
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RULE 26.1 DISCLOSURE 

 The undersigned counsel of record certifies that the foregoing are persons or 

entities as described in NRAP 26.1(a), and must be disclosed.  These representations 

are made in order that the judges of this Court may evaluate possible disqualification 

or recusal.   

 Turner Investments, LTD is a Nevada Limited Liability Company owned by 

Clyde Turner. Pyramid Lakes Holding LLC is a Nevada Limited Liability owned by 

Tim and Kris Ann McGarry. All other Respondents are individuals and/or trustees 

of the respective trust identified.

 Pisanelli Bice represents the Respondents in this Court and similarly 

represented the Respondents in the District Court.  

 DATED this 6th day of February, 2018. 

     PISANELLI BICE PLLC 

     By:   /s/ Todd L. Bice     
 Todd L. Bice, Esq., Bar No. 4534 
 Dustun H. Holmes, Esq., Bar No. 12776 

400 South 7th Street, Suite 300 
 Las Vegas, Nevada   89101 

Attorneys for Respondents  
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1

I. ROUTING STATEMENT  

 This matter is presumptively before the Court of Appeals.  Namely, a petition 

from judicial review from the City of Las Vegas' (the "City") approval of

developmental applications in contravention of the law. NRAP 17(b)(10).  However,

Respondents Jack B. Binion, Duncan R. and Irene Lee, individuals and trustees of 

the Lee Family Trust, Frank A. Schreck, Turner Investments, LTD, Rover P. and 

Carolyn G. Wagner, individuals and trustees of the Wagner Family Trust, Betty 

Englestad as trustee of the Betty Englestad Trust, Pyramid Lake Holdings, LLC, 

Jason and Shereen Awad as trustees of the Awad Asset Protection Trust, Thomas 

Love as trustee of the Zena Trust, Steve and Karen Thomas as trustees of the Steve 

and Karen Thomas Trust, Susan Sullivan as trustee of the Kenneth J. Sullivan Family 

Trust, Dr. Gregory Bigler and Sally Bigler (collectively the "Surrounding 

Homeowners") do not object to the Court retaining this appeal. 

 But, the Surrounding Homeowners certainly dispute Appellant Seventy 

Acres, LLC ("Seventy Acres") naked and unsupported assertion that this appeal 

presents "issues of error correction," issues of "first impression" concerning the 

United States or Nevada Constitution, or issues of "first impression" of statewide 

public importance. NRAP 17(a)(10)-(11).
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II. ISSUES PRESENTED  

1. Whether the District Court correctly found that the City must follow its 

own laws – laws that it has long interpreted to preclude altering a master plan 

residential community without seeking what is known as a Major Modification 

under the City's Code – and rejecting a one-time interpretation that was meant for 

litigation purposes? 

2. Is the City's land use approval improper – changing the City's General 

Plan as well as a residential communities' Master Plan –when it rests upon the 

Developer "promising" to negotiate "in the future" if the City will just give him 

approvals now? 

3. Whether this Court should entertain the Developer's purported judicial 

taking claim raised for the first time on appeal, even though the developer has 

already chosen to pursue that issue in a separate district court proceeding, and if so, 

does a judicial decision which makes no changes to any property rights amount to a 

taking under the Fifth Amendment?  

III. STATEMENT OF THE CASE / SUMMARY OF THE ARGUMENT

 This appeal arises from a land speculator's acquisition of approximately 250 

acres of land set aside to serve as open space/parks/drainage within the Peccole 

Ranch Master Plan. Specifically, decades after this planned community's creation 
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and development, Yohan Lowie ("Lowie")1, and the entities he controls2 sought to

fundamentally change the Peccole Ranch Master Planned Development by 

subdividing the property and then developing it for additional housing within the 

Master Plan community.3 The Developer's present appeal stems from three 

applications related to his desire to build a 435 residential housing unit on

approximately 17 acres of the land designated as Park/Open Space/Drainage within 

this Master Plan community.   

 The Developer's appeal seeks to revise history and the record below.  The 

Developer omits (tellingly) the City's repeated applications of its own Code in 

explaining that no development may occur on the subject property absent 

compliance with the City Code's Title 19 provisions governing modifications of a 

                                                
1  The seated justices of the Nevada Supreme Court have in the past recused 
themselves from hearing matters pertaining to Mr. Lowie and his companies as the 
Court's past "business relationship would cause a reasonable person to question the 
impartiality of all the currently seated justices…" See RA Southeast Land, LLC v. 
Eighth Jud. Dist. Ct., No. 68778, Order of Recusal, filed June 8, 2016.

2  The named Appellant in this matter is Seventy Acres. This is one of three 
single-member limited liability companies that is ultimately owned and controlled 
by Lowie and his affiliated company, EHB Companies, LLC ("EHB"). The other 
two entities are 180 Land Co., LLC ("180 Land") and Fore Stars, LTD. ("Fore 
Stars"). Collectively these entities and individuals are referred to as the "Developer" 
in this brief.    

3  The manner in which Developer subdivided the property is the subject of a 
separate lawsuit and related petition for this Court. See Fore Stars, LTD, et al v. 
Eighth Jud. Dist. Ct., Case No. 73813. 

0163

3304



4

previously approved Master Plan.  Indeed, the Developer knew full well of this 

requirements which is why it submitted an application.  It was only when the 

Developer realized he could not secure the votes – having lost a vote on a Major 

Modification before the Planning Commission – that he suddenly reversed course 

and brow beat the City's Planning Director into claiming that the Code meant the 

opposite of what the City had long insisted. 

When confronted by the District Court over this prior and long-standing 

Interpretation, the City Attorney adopted an utterly new interpretation – solely 

developed in litigation – and claimed that the City's prior position should be 

disregarded as a "mistake".  But as the District Court recognized, there was no 

"mistake."  Instead, the City has simply manufactured a new interpretation – for the 

first time in litigation –to rationalize land use approvals that the City knew violated 

the requirements of its Code, approvals that were given based upon little more than 

the Developer's "promise" that in the future he could "negotiate". 71 AA 17423. 

Contrary to the wants of the Developer, the City is bound to follow the 

requirements of its own Code, particularly requirements the City has long recognized 

and which the Developer himself recognized until they became an inconvenient 

obstacle.  Tellingly, the City has accepted the District Court's ruling that it violated 

its own Code and declined to appeal.  
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IV. STATEMENT OF THE FACTS  

A. The Development of the Peccole Ranch Master Plan Community.  

In 1986, the Peccole Family presented their initial Master Development Plan 

under the name Venetian Foothills to the City. 11 AA 2666-2672. The original 

Master Plan contemplated two 18-hole golf courses (which would become known as 

Canyon Gate in Phase I and Badlands in Phase II). Id. The golf courses were "the 

focal point of the development," designed to be in a major flood zone and designated 

to serve as flood drainage and open space. Id. The City mandated these designations 

to address the natural flood problem and serve as the open space necessary for master 

plan developments. 11 AA 2628 – 2633.  

 In 1989, the Peccole Family submitted and the City approved the Peccole 

Ranch Master Plan that focused upon Phase I in the area from W. Sahara north to 

W. Charleston Blvd within the boundaries of Hualapai Way on the west and Durango 

Dr. on the east. In 1990, as development progressed on Phase I, the Peccole Family 

presented their Phase II portion of the Peccole Ranch Master Plan to the City, 

focusing upon the land located from west Charleston Boulevard north to Alta Drive 

west to Hualapai Way and east to Durango Drive ("Phase II Master Plan" or "Peccole 

Ranch Master Plan").  15 AA 3452-3473. Queensridge (as it is known today) was 

included as part of this plan and covered West Charleston Boulevard north to Alta 

Drive, west to Hualapai Way and east to Rampart Boulevard.  15 AA 3465 ("A 50 
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acre single-family parcel central to Phase Two offers extensive golf course frontage 

to future residents in an exclusive environment bounded on all sides by the golf 

course.").  

 The Peccole Ranch Master Plan specifically defined what would become 

known as the Badlands golf course as flood drainage/golf course in addition to 

satisfying the required open space/parks necessitated by the City for a Master 

Planned Development. 15 AA 3463-3465. The Phase II Master Plan expressly 

designated the land as golf course drainage/open space and specifically was 

presented as zero net density and zero net units. 15 AA 3471. As the Phase II Master 

Plan makes clear, the Peccole Family knew residential development would not be 

feasible in the natural flood zone, but a golf course could be used to enhance the 

value of the surrounding residential lots: 

A focal point of Peccole Ranch Phase Two is the 199.8 
acre golf course and open space drainage way system 
which traverses the site along the natural wash system. All 
residential parcels within Phase Two, except one, have 
exposure to the golf course and open space areas . . . .  The 
close proximity to Angel Park along with the extensive 
golf course and open space network were determining 
factors in the decision not to integrate a public park in 
the proposed Plan... The design of the golf course has 
been instrumental in preserving the natural character of 
the land and controlling drainage on and through the 
property.

15 AA 3463-3465 (emphasis added). The Phase II Master Plan amplifies that it is a 

planned development, incorporating a multitude of permitted land uses as well as 

special emphasis on the open space: 
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Incorporates office, neighborhood commercial, a nursing 
home, and a mixed-use village center around a strong 
residential base in a cohesive manner. A destination resort-
casino, commercial/office and commercial center have 
been proposed in the most northern portion of the project 
area. Special attention has been given to the compatibility 
of neighboring uses for smooth transitioning, circulation 
patterns, convenience and aesthetics. An extensive 
253 acre golf course and linear open space system 
winding throughout the community provides a positive 
focal point while creating a mechanism to handle 
drainage flows.

15 AA 3457 (emphasis added). Likewise, the Phase II Master Plan outlines the 

permissible land use for each portion of the planned development, providing that 

there would be up to 2,807 single-family residential units on 401 acres, 1,440 multi-

family units on 60 acres, and open space/golf course/drainage on approximately 211 

acres. 15 AA 3471.

The City’s Code in place in 1990 specified a zoning category known as 

Residential Planned Development districts ("R-PD"). Although the City's Code no 

longer provides for such zoning districts, this sort of zoning approval was common 

at the time for comprehensive planned developments. As the City's Code then 

provided, the purpose of the R-PD was "to allow maximum flexibility for 

imaginative and innovative residential design and land utilization in accordance with 

the General Plan. It is intended to promote an enhancement of residential amenities 

by means of an efficient consolidation and utilization of open space, separation of 

pedestrian and vehicular traffic and homogeneity of patterns."  29 AA 7087.

 The number that follows R-PD reflects the potential average number of 
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dwelling units allowed per gross acre; not the permissible use or density for all land 

within the Peccole Ranch Master Plan. Id. Instead, as shown by the Peccole Ranch 

Master Plan specific land use designations were provided in the plan. As the Phase 

II Master Plan provides for the single-family units which would border the proposed 

golf course/open space, the zoning sought was for a maximum of seven (7) single-

family units per gross acre. 15 AA 3471. Yet, for the proposed golf course drainage, 

zero net density and zero net units were permitted. Id. 

 On April 4, 1990, in Case No. Z-17-90, the City Council approved Phase II of 

the Peccole Ranch Master Plan. 2 AA 258-266. As part of the approval, the City 

Council recited the land uses provided in the Peccole Ranch Master Plan.  As set 

forth in the City's minutes of approval, the following table indicates the approved 

land use as an acreage for Phase II: 

LAND USE PHASE II 
ACREAGE

PERCENT OF 
SITE

Single Family             401              40.30 %
Multi-family               60                6.02 %
Neighborhood Commercial/Office             194.3              19.50 %
Resort/Casino               56.0                5.62 %
Golf Course/Drainage             211.6              21.24 %
School               13.1                1.31 %
Rights-of-Way               60.4                6.07 %

Id.

 These specific designations of the Peccole Ranch Master Plan were 

incorporated as part of the R-PD zoning district and all other zoning was 

extinguished.  Indeed, underscoring the original developer’s emphasis on the use of 
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open space as part of its R-PD zoning approval, the City conditioned the approval 

with the express notation that the maximum number of dwelling units that would be 

allowed for Phase II was 4,247 as denoted in the Plan. Id. Thus, in approving the 

Peccole Ranch Master Plan, the City expressly designated the subject property as 

open space/golf course/drainage with zero net density.  As shown by the City's 

approval of the zoning it is subject to "[c]onformance to the conditions of approval 

for the Peccole Ranch Master Development Plan, Phase II." Id.

 The City confirmed the Peccole Ranch Master Plan in subsequent 

amendments and re-adoption of its own General or Master Plan, both in 1992 and 

againin 1999. 29 AA 7094-7098. On the maps of the City's Master Plan, the land for 

the golf course/open space/drainage is expressly designated as 

Parks/Recreation/Open Space (PR-OS):   

 29 AA 7066 (the color version is included above and is publically available 
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Thus, in approving the

Peccole Ranch Master Plan, the City expressly designated the subject property as

open space/golf course/drainage with zero net density. 

The City confirmed the Peccole Ranch Master Plan in subsequent 

amendments and re-adoption of its own General or Master Plan, both in 1992 and 

againin 1999. 29 AA 7094-7098. On the maps of the City's Master Plan, the land for 

the golf course/open space/drainage is expressly designated as

Parks/Recreation/Open Space (PR-OS):
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in CLV 2020 Master Plan, Land Use & Rural Neighborhoods Preservation Element, 

Map 3: Southwest Sector Land Use) 

 Both the City's Master Plan and the City's Code preclude residential units on 

land designed as PR-OS. As the City's Master Plan specifies: "the 

parks/recreation/open space category allows large public parks and recreation areas 

such as public and private golf courses, trails, easements, drainage ways, detention 

basins and other large areas or permanent open land." 29 AA 6951; CLV 2020 

Master Plan, Land Use & Rural Neighborhoods Preservation Element, Description 

of Master Plan Land Use Categories. Moreover, as the land use designation table in 

the City's Master Plan indicates residential density is not permitted for land 

designated PR-OS. Id.; CLV 2020 Master Plan, Land Use & Rural Neighborhoods 

Preservation Element, Table 5, Land Use Designations.   

 The City memorialized all Master Developments Plans in the 2020 Master 

Plan. Not coincidentally this portion of the City's Master Plan expressly identifies 

Peccole Ranch as a Master Development Plan in the Southwest Sector. 29 AA 7089-

7090.   

B. A Land Speculator Acquires the Property Decades Later, Betting 
that he can Change the Land Use. 

 After approval by the City, and as the City would later admit, all future 

development was done in deference to the Peccole Ranch Master Plan. 73 AA 

17751("[s]ince adoption of the 1990 Peccole Ranch Master Plan the property was 
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Both the City's Master Plan and the City's Code preclude residential units on

land designed as PR-OS.

Moreover, as the land use designation table in

the City's Master Plan indicates residential density is not permitted for land 

designated PR-OS. 
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com
704 South Ninth Street
Las Vegas, Nevada 89101
Telephone: (702) 733-8877
Facsimile: (702) 731-1964

Attorneys for Plaintiff Landowners

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited )
liability company and FORE STARS, Ltd., ) CASE NO.: A-17-758528-J
DOE INDIVIDUALS I through X, DOE ) DEPT. NO.: XVI
CORPORATIONS I through X, and DOE LIMITED )
LIABILITY COMPANIES I through X, )

)
Plaintiffs, )

)
vs. )

)
CITY OF LAS VEGAS, political subdivision of the )
State of Nevada, ROE government entities I through X, )
ROE CORPORATIONS I through X, ROE )
INDIVIDUALS I through X, ROE LIMITED )
LIABILITY COMPANIES I through X, ROE quasi- )
governmental entities I through X, )

)
Defendants. )

                                                                                         )

DECLARATION OF JAMES J. LEAVITT, ESQ. 
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STATE OF NEVADA )
) ss.

COUNTY OF CLARK )

JAMES JACK LEAVITT, first being duly sworn, on oath deposes and states:

1.  I am an attorney licensed to practice law in the State of Nevada, and am an attorney at the Law

Offices of Kermitt L. Waters, the attorneys of record for 180 LAND COMPANY, LLC, a

Nevada Limited Liability Company, and FORE STARS, Ltd. (Landowners) in the above-

captioned matter.  I make this declaration based on personal knowledge and if called upon to

testify to the matters herein I am competent to do so.   

2.  This Declaration is submitted in support of the Landowners’ Reply in Support of Plaintiff

Landowners’ Motion to Determine Property Interest for purposes of verifying the authenticity

of the Exhibits attached to said motion as follows:

a.  Exhibits 17 - 41 are true and correct copies of what they purport to be and, in those

instances where a partial of the exhibit is provided, I can, upon the Court’s request,

provide a full copy of the exhibit.  

b.  This Declaration if made in good faith and not for purposes of delay.  

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is

true and correct.

Dated this 9  day of September, 2020. th

SS/ James J. Leavitt
JAMES JACK LEAVITT
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