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DISTRICT COURT
CLARK COUNTY, NEVADA

A-18-775804-J

Other Judicial Review/Appeal February 15, 2019COURT MINUTES

A-18-775804-J 180 Land Company LLC, Petitioner(s)
vs.
Las Vegas City of, Respondent(s)

February 15, 2019 03:00 AM All Pending Motions

HEARD BY: 

COURT CLERK:

COURTROOM: Sturman, Gloria

Shell, Lorna

JOURNAL ENTRIES
This matter came on for argument on January 15, 2019 on the Motion to Dismiss filed by the City of Las 
Vegas (City) and Opposition/Countermotions to allow a More Definite Statement/ or for Stay/ and/or for 
NRCP 56(f) relief filed by Plaintiff 180 Land Co. (Landowner), supplemental briefing having been provided 
by the parties and the matter having been taken under advisement COURT HEREBY FINDS as follows:

COURT ORDERED, City's Motion to Dismiss GRANTED IN PART as to the Petition for Judicial Review 
only on the grounds of issue preclusion; Judge Crockett having decided the same issue in his Order 
issued in A-17-752344 and as that decision is currently on appeal, the dismissal herein is WITHOUT 
PREJUDICE should that decision be overturned. 

COURT FURTHER ORDERED, Landowner's Countermotion for a More Definite Statement and/or for 
Stay and/or 56(f) relief DENIED AS MOOT as to the Petition for Judicial Review; however, the Complaint 
on file herein states alternative claims for Inverse Condemnation which may proceed in the ordinary 
course. 

Counsel for the City shall prepare an Order in accordance with this minute order and provide counsel for 
the Landowner an opportunity to review for form and content, within 30 days from this date.  

CLERK'S NOTE:  A copy of this minute order was e-mailed, mailed, or faxed as follows:  James Leavitt, 
Esq. (Jim@kermittwaters.com) and George Ogilvie, Esq. (gogilvie@mcdonaldcarano.com) ./ls 02-15-19

PARTIES PRESENT:

RECORDER:

REPORTER:

Page 1 of 1Printed Date: 2/16/2019 February 15, 2019Minutes Date:

Prepared by: Lorna Shell 000379
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RULE 26.1 DISCLOSURE 

 The undersigned counsel of record certifies that the foregoing are persons or 

entities as described in NRAP 26.1(a), and must be disclosed.  These representations 

are made in order that the judges of this Court may evaluate possible disqualification 

or recusal.   

 Turner Investments, LTD is a Nevada Limited Liability Company owned by 

Clyde Turner. Pyramid Lakes Holding LLC is a Nevada Limited Liability owned by 

Tim and Kris Ann McGarry. All other Respondents are individuals and/or trustees 

of the respective trust identified.

 Pisanelli Bice represents the Respondents in this Court and similarly 

represented the Respondents in the District Court.  

 DATED this 6th day of February, 2018. 

     PISANELLI BICE PLLC 

     By:   /s/ Todd L. Bice     
 Todd L. Bice, Esq., Bar No. 4534 
 Dustun H. Holmes, Esq., Bar No. 12776 

400 South 7th Street, Suite 300 
 Las Vegas, Nevada   89101 

Attorneys for Respondents  
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1

I. ROUTING STATEMENT  

 This matter is presumptively before the Court of Appeals.  Namely, a petition 

from judicial review from the City of Las Vegas' (the "City") approval of

developmental applications in contravention of the law. NRAP 17(b)(10).  However,

Respondents Jack B. Binion, Duncan R. and Irene Lee, individuals and trustees of 

the Lee Family Trust, Frank A. Schreck, Turner Investments, LTD, Rover P. and 

Carolyn G. Wagner, individuals and trustees of the Wagner Family Trust, Betty 

Englestad as trustee of the Betty Englestad Trust, Pyramid Lake Holdings, LLC, 

Jason and Shereen Awad as trustees of the Awad Asset Protection Trust, Thomas 

Love as trustee of the Zena Trust, Steve and Karen Thomas as trustees of the Steve 

and Karen Thomas Trust, Susan Sullivan as trustee of the Kenneth J. Sullivan Family 

Trust, Dr. Gregory Bigler and Sally Bigler (collectively the "Surrounding 

Homeowners") do not object to the Court retaining this appeal. 

 But, the Surrounding Homeowners certainly dispute Appellant Seventy 

Acres, LLC ("Seventy Acres") naked and unsupported assertion that this appeal 

presents "issues of error correction," issues of "first impression" concerning the 

United States or Nevada Constitution, or issues of "first impression" of statewide 

public importance. NRAP 17(a)(10)-(11).
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II. ISSUES PRESENTED  

1. Whether the District Court correctly found that the City must follow its 

own laws – laws that it has long interpreted to preclude altering a master plan 

residential community without seeking what is known as a Major Modification 

under the City's Code – and rejecting a one-time interpretation that was meant for 

litigation purposes? 

2. Is the City's land use approval improper – changing the City's General 

Plan as well as a residential communities' Master Plan –when it rests upon the 

Developer "promising" to negotiate "in the future" if the City will just give him 

approvals now? 

3. Whether this Court should entertain the Developer's purported judicial 

taking claim raised for the first time on appeal, even though the developer has 

already chosen to pursue that issue in a separate district court proceeding, and if so, 

does a judicial decision which makes no changes to any property rights amount to a 

taking under the Fifth Amendment?  

III. STATEMENT OF THE CASE / SUMMARY OF THE ARGUMENT

 This appeal arises from a land speculator's acquisition of approximately 250 

acres of land set aside to serve as open space/parks/drainage within the Peccole 

Ranch Master Plan. Specifically, decades after this planned community's creation 

000388
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and development, Yohan Lowie ("Lowie")1, and the entities he controls2 sought to

fundamentally change the Peccole Ranch Master Planned Development by 

subdividing the property and then developing it for additional housing within the 

Master Plan community.3 The Developer's present appeal stems from three 

applications related to his desire to build a 435 residential housing unit on

approximately 17 acres of the land designated as Park/Open Space/Drainage within 

this Master Plan community.   

 The Developer's appeal seeks to revise history and the record below.  The 

Developer omits (tellingly) the City's repeated applications of its own Code in 

explaining that no development may occur on the subject property absent 

compliance with the City Code's Title 19 provisions governing modifications of a 

                                                
1  The seated justices of the Nevada Supreme Court have in the past recused 
themselves from hearing matters pertaining to Mr. Lowie and his companies as the 
Court's past "business relationship would cause a reasonable person to question the 
impartiality of all the currently seated justices…" See RA Southeast Land, LLC v. 
Eighth Jud. Dist. Ct., No. 68778, Order of Recusal, filed June 8, 2016.

2  The named Appellant in this matter is Seventy Acres. This is one of three 
single-member limited liability companies that is ultimately owned and controlled 
by Lowie and his affiliated company, EHB Companies, LLC ("EHB"). The other 
two entities are 180 Land Co., LLC ("180 Land") and Fore Stars, LTD. ("Fore 
Stars"). Collectively these entities and individuals are referred to as the "Developer" 
in this brief.    

3  The manner in which Developer subdivided the property is the subject of a 
separate lawsuit and related petition for this Court. See Fore Stars, LTD, et al v. 
Eighth Jud. Dist. Ct., Case No. 73813. 

000389

4438



4

previously approved Master Plan.  Indeed, the Developer knew full well of this 

requirements which is why it submitted an application.  It was only when the 

Developer realized he could not secure the votes – having lost a vote on a Major 

Modification before the Planning Commission – that he suddenly reversed course 

and brow beat the City's Planning Director into claiming that the Code meant the 

opposite of what the City had long insisted. 

When confronted by the District Court over this prior and long-standing 

Interpretation, the City Attorney adopted an utterly new interpretation – solely 

developed in litigation – and claimed that the City's prior position should be 

disregarded as a "mistake".  But as the District Court recognized, there was no 

"mistake."  Instead, the City has simply manufactured a new interpretation – for the 

first time in litigation –to rationalize land use approvals that the City knew violated 

the requirements of its Code, approvals that were given based upon little more than 

the Developer's "promise" that in the future he could "negotiate". 71 AA 17423. 

Contrary to the wants of the Developer, the City is bound to follow the 

requirements of its own Code, particularly requirements the City has long recognized 

and which the Developer himself recognized until they became an inconvenient 

obstacle.  Tellingly, the City has accepted the District Court's ruling that it violated 

its own Code and declined to appeal.  
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IV. STATEMENT OF THE FACTS  

A. The Development of the Peccole Ranch Master Plan Community.  

In 1986, the Peccole Family presented their initial Master Development Plan 

under the name Venetian Foothills to the City. 11 AA 2666-2672. The original 

Master Plan contemplated two 18-hole golf courses (which would become known as 

Canyon Gate in Phase I and Badlands in Phase II). Id. The golf courses were "the 

focal point of the development," designed to be in a major flood zone and designated 

to serve as flood drainage and open space. Id. The City mandated these designations 

to address the natural flood problem and serve as the open space necessary for master 

plan developments. 11 AA 2628 – 2633.  

 In 1989, the Peccole Family submitted and the City approved the Peccole 

Ranch Master Plan that focused upon Phase I in the area from W. Sahara north to 

W. Charleston Blvd within the boundaries of Hualapai Way on the west and Durango 

Dr. on the east. In 1990, as development progressed on Phase I, the Peccole Family 

presented their Phase II portion of the Peccole Ranch Master Plan to the City, 

focusing upon the land located from west Charleston Boulevard north to Alta Drive 

west to Hualapai Way and east to Durango Drive ("Phase II Master Plan" or "Peccole 

Ranch Master Plan").  15 AA 3452-3473. Queensridge (as it is known today) was 

included as part of this plan and covered West Charleston Boulevard north to Alta 

Drive, west to Hualapai Way and east to Rampart Boulevard.  15 AA 3465 ("A 50 
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acre single-family parcel central to Phase Two offers extensive golf course frontage 

to future residents in an exclusive environment bounded on all sides by the golf 

course.").  

 The Peccole Ranch Master Plan specifically defined what would become 

known as the Badlands golf course as flood drainage/golf course in addition to 

satisfying the required open space/parks necessitated by the City for a Master 

Planned Development. 15 AA 3463-3465. The Phase II Master Plan expressly 

designated the land as golf course drainage/open space and specifically was 

presented as zero net density and zero net units. 15 AA 3471. As the Phase II Master 

Plan makes clear, the Peccole Family knew residential development would not be 

feasible in the natural flood zone, but a golf course could be used to enhance the 

value of the surrounding residential lots: 

A focal point of Peccole Ranch Phase Two is the 199.8 
acre golf course and open space drainage way system 
which traverses the site along the natural wash system. All 
residential parcels within Phase Two, except one, have 
exposure to the golf course and open space areas . . . .  The 
close proximity to Angel Park along with the extensive 
golf course and open space network were determining 
factors in the decision not to integrate a public park in 
the proposed Plan... The design of the golf course has 
been instrumental in preserving the natural character of 
the land and controlling drainage on and through the 
property.

15 AA 3463-3465 (emphasis added). The Phase II Master Plan amplifies that it is a 

planned development, incorporating a multitude of permitted land uses as well as 

special emphasis on the open space: 
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Incorporates office, neighborhood commercial, a nursing 
home, and a mixed-use village center around a strong 
residential base in a cohesive manner. A destination resort-
casino, commercial/office and commercial center have 
been proposed in the most northern portion of the project 
area. Special attention has been given to the compatibility 
of neighboring uses for smooth transitioning, circulation 
patterns, convenience and aesthetics. An extensive 
253 acre golf course and linear open space system 
winding throughout the community provides a positive 
focal point while creating a mechanism to handle 
drainage flows.

15 AA 3457 (emphasis added). Likewise, the Phase II Master Plan outlines the 

permissible land use for each portion of the planned development, providing that 

there would be up to 2,807 single-family residential units on 401 acres, 1,440 multi-

family units on 60 acres, and open space/golf course/drainage on approximately 211 

acres. 15 AA 3471.

The City’s Code in place in 1990 specified a zoning category known as 

Residential Planned Development districts ("R-PD"). Although the City's Code no 

longer provides for such zoning districts, this sort of zoning approval was common 

at the time for comprehensive planned developments. As the City's Code then 

provided, the purpose of the R-PD was "to allow maximum flexibility for 

imaginative and innovative residential design and land utilization in accordance with 

the General Plan. It is intended to promote an enhancement of residential amenities 

by means of an efficient consolidation and utilization of open space, separation of 

pedestrian and vehicular traffic and homogeneity of patterns."  29 AA 7087.

 The number that follows R-PD reflects the potential average number of 
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dwelling units allowed per gross acre; not the permissible use or density for all land 

within the Peccole Ranch Master Plan. Id. Instead, as shown by the Peccole Ranch 

Master Plan specific land use designations were provided in the plan. As the Phase 

II Master Plan provides for the single-family units which would border the proposed 

golf course/open space, the zoning sought was for a maximum of seven (7) single-

family units per gross acre. 15 AA 3471. Yet, for the proposed golf course drainage, 

zero net density and zero net units were permitted. Id. 

 On April 4, 1990, in Case No. Z-17-90, the City Council approved Phase II of 

the Peccole Ranch Master Plan. 2 AA 258-266. As part of the approval, the City 

Council recited the land uses provided in the Peccole Ranch Master Plan.  As set 

forth in the City's minutes of approval, the following table indicates the approved 

land use as an acreage for Phase II: 

LAND USE PHASE II 
ACREAGE

PERCENT OF 
SITE

Single Family             401              40.30 %
Multi-family               60                6.02 %
Neighborhood Commercial/Office             194.3              19.50 %
Resort/Casino               56.0                5.62 %
Golf Course/Drainage             211.6              21.24 %
School               13.1                1.31 %
Rights-of-Way               60.4                6.07 %

Id.

 These specific designations of the Peccole Ranch Master Plan were 

incorporated as part of the R-PD zoning district and all other zoning was 

extinguished.  Indeed, underscoring the original developer’s emphasis on the use of 
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open space as part of its R-PD zoning approval, the City conditioned the approval 

with the express notation that the maximum number of dwelling units that would be 

allowed for Phase II was 4,247 as denoted in the Plan. Id. Thus, in approving the 

Peccole Ranch Master Plan, the City expressly designated the subject property as 

open space/golf course/drainage with zero net density.  As shown by the City's 

approval of the zoning it is subject to "[c]onformance to the conditions of approval 

for the Peccole Ranch Master Development Plan, Phase II." Id.

 The City confirmed the Peccole Ranch Master Plan in subsequent 

amendments and re-adoption of its own General or Master Plan, both in 1992 and 

againin 1999. 29 AA 7094-7098. On the maps of the City's Master Plan, the land for 

the golf course/open space/drainage is expressly designated as 

Parks/Recreation/Open Space (PR-OS):   

 29 AA 7066 (the color version is included above and is publically available 
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in CLV 2020 Master Plan, Land Use & Rural Neighborhoods Preservation Element, 

Map 3: Southwest Sector Land Use) 

 Both the City's Master Plan and the City's Code preclude residential units on 

land designed as PR-OS. As the City's Master Plan specifies: "the 

parks/recreation/open space category allows large public parks and recreation areas 

such as public and private golf courses, trails, easements, drainage ways, detention 

basins and other large areas or permanent open land." 29 AA 6951; CLV 2020 

Master Plan, Land Use & Rural Neighborhoods Preservation Element, Description 

of Master Plan Land Use Categories. Moreover, as the land use designation table in 

the City's Master Plan indicates residential density is not permitted for land 

designated PR-OS. Id.; CLV 2020 Master Plan, Land Use & Rural Neighborhoods 

Preservation Element, Table 5, Land Use Designations.   

 The City memorialized all Master Developments Plans in the 2020 Master 

Plan. Not coincidentally this portion of the City's Master Plan expressly identifies 

Peccole Ranch as a Master Development Plan in the Southwest Sector. 29 AA 7089-

7090.   

B. A Land Speculator Acquires the Property Decades Later, Betting 
that he can Change the Land Use. 

 After approval by the City, and as the City would later admit, all future 

development was done in deference to the Peccole Ranch Master Plan. 73 AA 

17751("[s]ince adoption of the 1990 Peccole Ranch Master Plan the property was 
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developed with deference to the Plan.")(emphasis added). Consistent with this 

deference, for the next two decades the Badlands golf course served as the approved 

open space, parks and required drainage for this master planned community. But, 

long after the original developer left, and the community being fully developed, a 

new developer, Lowie, acquired the property with the goal of removing all of the 

designated open space/drainage land for residential use.

 Specifically, in March of 2015, the then-existing principals of Fore Stars sold 

their ownership interest to Lowie and other principals of EHB, who then became 

Fore Stars' manager. 1 AA 168 ("On March 2, 2015, the stock of Fore Stars was 

acquired (through various entities and family limited partnerships) by the same 

principals as EHB…"). After acquiring the property, Lowie then transferred 

approximately 180 acres and 70 acres of the property to his two other recently 

created entities, 180 Land and Seventy Acres, respectively. Id.; 11 AA 2576 – 2582. 

Through these three single member limited liability companies, Lowie and the other 

principals of EHB collectively own the land – approximately 250 acres – that was 

formerly known as Badlands golf course, land long-ago designated as 

parks/recreation/open space within this planned community. Id.

 Indeed, the Developer knew before purchasing the property that the current 

land designation precluded residential units unless proper City approvals where 

received. Lowie would later testify at one City Council meeting that before 
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purchasing the property he had conversations with the City Council members from 

which he inferred that he would be able to secure approvals to redevelop the golf 

course/open space of this master planned community with housing units. 6 AA 1357 

– 1360. Rather than secure any typical contingencies when purchasing the property, 

Lowie purchased the property - presumably at a better price without such 

contingencies - betting that with his political influence he could persuade the City to 

eliminate the Master Plan community's Park/Open Space/Drainage land so he could 

develop and sell the property for residential housing. 6 AA 1265 (Lowie told the 

surrounding homeowners that the development was a "done deal" even before he 

submitted his applications because he had the influence with the City Council).

C. The Developer Gets the City to Disregard its own Requirements. 

1. The City admits that the Code mandates a Major 
Modification to the previously approved Master Plan. 

 Shortly after acquiring the property, in November 2015, Lowie, through 

Seventy Acres, filed with the City's Planning Department development applications 

- General Plan Amendment, Zone Change and Site Development Review - seeking 

to construct 720 condominium units on 17.49 acres of the Badlands golf course 

located on Alta/Rampart southwest corner. 11 AA 2476 (General Plan Amendment); 

72 AA 17616 (Zone Change); 72 AA 17621 (Site Development Review).  

This set of applications were scheduled in front of the City's Planning 

Commission on January 12, 2016. 71 AA 17442-17460. The Planning Report 
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prepared in advance confirmed that the City's Code mandated a Major Modification 

of the Peccole Ranch Master Plan. Specifically, as the City noted:  

The site is part of the Peccole Ranch Master Plan. The 
appropriate avenue for considering any amendment to 
the Peccole Ranch Master Plan is through the Major 
Modification process as outline in Title 19.10.040.  

71 AA 17448 (emphasis added). 

 Indeed, a critical issue noted by the City is that "[t]he proposed development 

requires a Major Modification of the Peccole Ranch Master Plan, specifically the 

Phase Two area as established by Z-0017-90." Id. (emphasis added). As the report 

notes, "[i]t is the determination of the Department of Planning that any proposed 

development not in conformance with the approved Peccole Ranch Master Plan

would be required to pursue a Major Modification of the Plan prior to or 

concurrently with any new entitlements." 71 AA 17456 (emphasis added).  

 And, as the City's report confirmed, the proposed development was not in 

compliance with the designated land use of the Peccole Ranch Master Plan. 71 AA 

17453. Nor was the proposed development in compliance with the City's Master 

Plan providing for a "land use designation of PR-OS (Parks/Recreation/Open Space) 

[that] does not allow for multi-family residential uses." 71 AA 17453. Lowie was 

aware of this fact as he was seeking a General Plan Amendment to lift this 

designation. 11 AA 2476. Yet, because the Developer had not submitted a Major 

Modification application, the City's Planning Staff held the matter in abeyance until 
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one was submitted. 71 AA 17448. As such, the applications were held over to the 

March 8, 2016 Planning Commission meeting. 72 AA 17526-17528. 

 Once again, the City's Report prepared in advance of the March 8, 2016 

Planning Commission meeting recites that, "[t]he site is part of the Peccole Ranch 

Master Plan. The appropriate avenue for considering any amendment to the Peccole 

Ranch Master Plan is through the Major Modification process as outline in Title 

19.10.040." 72 AA 17537-17549 (emphasis added). The Planning Department thus 

reiterated that "[i]t is the determination of the Department of Planning that any 

proposed development not in conformance with the approved Peccole Ranch 

Master Plan would be required to pursue a Major Modification of the Plan prior 

to or concurrently with any new entitlements." 72 AA 17545 (emphasis added). And

once again, since the required Major Modification had not been submitted, the items 

were held over to the April 12, 2016 Planning Commission meeting. 72 AA 17537; 

72 AA 17624-17626.  

 Consistent with the City's interpretation of its Code, the Developer in

February 2016 finally filed an application (MOD-63600) pursuant to Title 19.10.040 

for a Major Modification of the Peccole Ranch Master Plan, seeking to amend the 

number of allowable units, to change the land use designation of parcel, and to 

provide standards for redevelopment. 1 AA 055 – 58; 1 AA 167 – 170. Rather than 

submit multiple Major Modification applications the Developer elected to submit 
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one application focusing upon the entirety of the 250 acres. Id. As the City's report 

prepared in advance of the April 12, 2016 Planning Commission meeting states, 

"[p]ursuant to 19.10.040, a request has been submitted for a modification to the 

Peccole Ranch Master Plan to authorize removal of the golf course, change the 

designated land uses on those parcels to single family and multi-family residential 

and allow for additional residential units." 72 AA 17641 (emphasis added).  

 The Developer submitted the application for a Major Modification because  

"the determination of the Department of Planning that any proposed development

not in conformance with the approved Peccole Ranch Master Plan would be required 

to pursue a Major Modification of the Plan prior to or concurrently with any new 

entitlements." 72 AA 17650 (emphasis added).  As confirmed by the Planning 

Department a Major Modification was needed because "[s]ince adoption of the 1990 

Peccole Ranch Master Plan the property was developed with deference to the Plan." 

73 AA 17751 (emphasis added).  

 Moreover as the report noted, "[a]n additional set of applications were 

submitted concurrently with the Major Modification that apply to the whole 250.92-

acre golf course property." 72 AA 17641. These applications were submitted by 

Lowie's other entities (180 Land and Fore Stars) that held other portions of the 

Badlands golf course. 72 AA 17650. But, as Planning Department had stated three 

previous times, "[t]he proposed development requires a Major Modification of the 
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Peccole Ranch Master Plan, specifically the Phase Two area as established by Z-

0017-90." 72 AA 17641. Thus, the Planning Department again wanted the

applications held in abeyance as it needed additional time to "review of the Major 

Modification and related development agreement." Id. 

 Over the next several months the applications were held in abeyance at the 

request of the Developer and/or the City. Yet, the City's Planning Department 

continuously noted any development is dependent upon an approval of a Major 

Modification of the Peccole Ranch Master Plan. For example, its May 10, 2016 

report provides "[t]he proposed development requires a Major Modification…of the 

Peccole Ranch Master Plan, specifically the Phase Two area as established by Z-

0017-90." 74 AA 18129. The City's Planning Department noted that development is 

"dependent on actions taken on the Major Modification." Id. 

 Likewise, in its July 12, 2016 report, the City's Planning Department found 

that under the City's Code "[t]he Peccole Ranch Master Plan must be modified to 

change the land use designations from Golf Course/Drainage to Multi-Family 

Residential and Single Family Residential." 77 AA 18833 (emphasis added). Indeed, 

the Developer understood that to "redevelop the [Badlands golf course] as anything 

other than a golf course or open space…a Major Modification of the 1990 Peccole 

Ranch Master Plan" was needed. 77 AA 18831.  

 But there is still more.  Less than two months later, in its August 9, 2016 
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report, the City's Planning Department again found that "[t]he proposed development 

requires a Major Modification (MOD-6300) of the Peccole Ranch Master Plan, 

specifically the Phase Two area as established by Z-0017-90." 82 AA 19986. 

Consistent with its past interpretation, "[t]he Department of Planning has determined 

that any proposed development not in conformance with the approved (1990) 

Peccole Ranch Master Plan would be required to pursue a Major Modification of the 

Plan prior to or concurrently with any new entitlements." 82 AA 19987. Again, the 

City's Planning Department made clear the need for a Major Modification "since 

adoption of the 1990 Peccole Ranch Master Plan, the property has been developed 

with deference to the Plan." 83 AA 20386.  

2. The Planning Commission Denies the Major Modification 
Sought by the Developer.

 Ultimately, all of the Developer's applications relating to the 250 acres came 

before a special Planning Commission meeting on October 18, 2016. 92 AA 22613 

– 22614. The items before the Planning Commission sought to remove the entire 

250 acre golf course drainage /open space property and replace it with residential 

housing, some of it high density. Included in the matters heard before the Planning 

Commission were, among other things, the applications related to the 720 

condominium units, along with the application for a Major Modification of the 

Peccole Ranch Master Plan. Id.

 The City's Planning Department again prepared reports in advance of the 
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meeting. In its reports, the City's Planning Department once again found that any 

approval is dependent upon a Major Modification of the Peccole Ranch Master Plan. 

94 AA 23105-23119. Again, it explained that the proposed development on the 

17.49 acre portion of the Badlands golf course "requires a Major Modification…of 

the Peccole Ranch Master Plan, specifically the Phase Two area as established by Z-

00017-90." 94 AA 23105.  

 Under the City's Code, "[t]he Peccole Ranch Master Plan must be modified 

to change the land use designation from Golf Course/Drainage to Multi-Family 

prior to approval," of any development. 94 AA 23108 (emphasis added). Thus, one 

important condition of the Planning Department's recommendation for any approval 

was the prior or concurrent approval of a Major Modification. 94 AA 23105-23119. 

Indeed, the Department noted, "without prior approval of a modification of the 

Peccole Ranch Master Plan on this area, residential uses would not be allowed." 

94 AA 23108 (emphasis added).  

 The record reflects overwhelming public opposition to the proposed 

development and the requested modification to the community's Master Plan, with 

the Planning Commission receiving nearly four times the amount of written 

objections compared to written support. 87 AA 21284; 93 AA 22759; 94 AA 22999, 

23097; 96 AA 23488, 23496. Nor was the public opposition from a select few of 
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surrounding homeowners.4 Instead, two community-wide surveys showed nearly 

eighty percent of survey respondents opposed the proposed development. 92 AA 

22653. Indeed, nearly three-quarters of the public in attendance at the Planning 

Commission meeting opposed the development. 92 AA 22654. This enormous 

amount of public opposition raised concerns regarding, among other things, the 

density, compatibility, traffic, quality of life, schools, and flood and drainage issues. 

92 AA 22624 – 22625; 92 AA 22637 – 22705.  

 In the end, the City's Planning Commission denied the requested Major 

Modification (MOD-63600) and purportedly all other applications, except it

approved the three applications focusing upon the 17.49 acre portion of the property 

by a five-to-two margin. 93 AA 22753 – 22758. In other words, the Planning 

Commission approved certain applications notwithstanding that it had expressly 

denied the Major Modification, which the City noted as a required prerequisite for 

any development.

3. The City Council now votes 4-to-3 to ignore the Master Plan.  

 All of the Developer's applications were then scheduled for the November 16, 

                                                
4  The Developer simply embarrasses himself when he attempts to cast the 
opposition as a select group of surrounding homeowners who he disparagingly calls 
the "Queensridge Elite." Nice try.  The public opposition came from nearly every 
facet of the community. Moreover, the Developer's use of this term is ironic since 
Lowie and his co-owners simultaneously tout that they are the elitist of the elite 
being "the single largest owners of real property" in Queensridge. See Developer's 
Op. Br., 9.  
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2016 City Council Meeting.  But prior to that meeting, the Developer requested to 

withdraw without prejudice all other applications, including the Major Modification 

(MOD-63600), leaving the three applications (but no Major Modifications for the 

Master Plan) relating to the 720 multifamily residential building on a portion of the 

property. 1 AA 032. As shown by the Planning Commission's denial, the Developer 

knew it could not secure approval. Thus, the Developer switched tactics with the 

goal of obtaining the same outcome through a series of serial applications. 

 But even after receiving the Developer's request to withdraw all other 

applications, the City's Planning Director, through his staff in their report for the 

November 16, 2016 meeting, expressly reaffirmed that "the proposed development 

requires a Major Modification (MOD-63600) of the Peccole Ranch Master Plan."

10 AA 2458 (emphasis added). Again, even these applications "are dependent on

action taken on the Major Modification" because the "Peccole Ranch Master Plan 

must be modified to change the land use designation from Golf Course/Drainage 

to Multi-Family." 10 AA 2425-2428; 27 AA 6527-6530 (emphasis added).

 At the beginning of the November 16, 2016 meeting the City Council 

approved - over public opposition and objection - the Developer's request to 

withdraw, without prejudice, all other developmental items expect the applications 

relating to the multifamily residential building on the 17.49 acre portion. 5 AA 1104-

1164. The hearing on those items were then opened for public discussion. 
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Incidentally, after affirmatively noting that the City's Code for nearly a year required

a Major Modification for any development, the City's Planning Director proffered

an oral pronouncement for the first time that "a major modification was not required 

for these items." 5 AA 1166.  Notably, no explanation was provided for this magical 

reversal. And, even the City Planning Department didn't believe it as its subsequent 

and later reports said the exact opposite. 47 AA 1130

 The City Council then considered comments from the public. Again, there 

was overwhelming public opposition. The City Council heard extensive and detailed 

public opposition, including research, factual and legal arguments, as well as expert 

opinions against approval. 5 AA 1209 - 6 AA 1252. George Garcia ("Garcia"), a 

leader in Nevada land planning and development, provided a comprehensive 

background on the historical development of Peccole Ranch. As Garcia explained, 

the Peccole Ranch Master Plan, provided "no units, no density" whatsoever on this 

property and the City confirmed this fact in adopting its General/Master Plan. 5 AA 

1216-1218.  

 Similarly, Garcia provided a detailed explanation concerning what "R-PD7" 

actually meant. The "PD" portion "is the plan, it is the document that says there is 

no residential in that golf course drainage area that was originally envisioned and, 

that document has not changed." 5 AA 1216. As the City's own Planning Staff knew, 

R-PD classification was no longer used under the City's zoning code and was 
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replaced by an analogous provision for PD districts.  Thus, as the City's Code 

currently specifies, development within an R-PD district should apply the same 

standards and procedures applicable to equivalent districts – PD district. As Garcia 

explained, consistent with the Planning Staff's prior and long-standing interpretation 

a Major Modification is thus required. 5 AA 1222.  

 Other experts made similar points. For example, Michael Buckley 

("Buckley"), a real estate attorney and former Planning Commissioner, reminded the 

City Council that when "these three applications were filed and it was presented to 

the Planning Commission back in January of this year, the Staff did without 

recommendation because there was not a major modification and they believed that 

there should be one." 5 AA 1225. This interpretation was not a coincidence as one 

of the conditions for approval contained in the current Staff Report is a Major 

Modification. Id.

 Additional concerns were raised on other aspects of the proposed 

development. For example, Nelson Stone ("Stone"), a civil engineer, provided 

testimony and a report to the City Council concerning drainage and flooding issues. 

5 AA 1234-1235. Stone explained that the piece of property is in a "FEMA 

floodplain" and given the complexities involved a drainage study should be 

approved prior to approval of the project. Such a drainage study had been submitted, 

but not approved. Brad Nelson ("Nelson"), a land developer with nearly 47 years of 
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experiences, testified that he had "never seen a Master Plan Community anywhere, 

after it’s a complete, to have the icon of the community, the Badlands Golf Course, 

removed with no commitment to what's going to happen." 5 AA 1236-1210. As

Nelson indicated to the City Council, this master plan community has been fully 

built out for years and the residents made investments into this community base upon 

this master plan. Id. 

 This point was reiterated by Richard Scott Dugan ("Dugan"), a certified 

general appraiser, who explained that "[i]t is well-documented that open space areas 

and golf courses within a Master Planned Community substantially contribute to the 

values of residential properties in those communities." 5 AA 1244. As records 

demonstrated, Peccole Ranch is an established master plan community, the original 

developer had a vision, which was approved by the City and residents made 

investments based upon this fact. Accordingly, Dugan informed the City Council 

that the removal of this open space amenity would "have a negative impact of $30 

million to $80 million on the community." Id.

   After closing public comments, the City Council made their comments. 6 AA

1331– 1340. Subsequently, Councilman Beers – a vocal support of the Developer –

made a motion for approval. 6 AA 1348. This motion failed with four council 

members voting "no." 6 AA 1349. Unable to secure approval, Mayor Goodman 

discussed putting forth a motion that would withdrawal the applications without 
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prejudice with instructions for the Developer to negotiate a comprehensive and 

holistic plan with the surrounding residents. 6 AA 1349 - 1357.  

 As Mayor Goodman was set to make this motion, Lowie threatened to pull 

the proposed project all together and withdraw from any discussions. 6 AA 1357. 

As Lowie would tell the City Council, "you will never see this project again, ever, 

because we are only going to stick to our zoning no matter how tough the fight is." 

Id. Lowie reminded the City Council that he came to them even before purchasing 

the golf course to discuss development. Id. Yet, not getting his way, Lowie 

proclaimed he has "no interest anymore to meet with anybody." 6 AA 1360. 

Councilwomen Tarkanian noted that Lowie was attempting to bully the City 

Council. 6 AA 1363. Despite this recognition, Lowie's intimidation worked as the 

City Council subsequently approved an abeyance rather than a withdrawal. 6 AA 

1372-1373.  

 After the abeyance, the matters came back before the City Council on 

February 15, 2017. Tellingly, despite the Planning Director's prior "oral" statement 

at the prior meeting, the Planning Department's Report latest report confirmed that

under the City's Code "the proposed development requires a Major Modification

(MOD-63600) of the Peccole Ranch Master Plan, specifically the Phase Two area 

as established by Z-0017-90." 47 AA 11303 (emphasis added). The City's Planning 

Department again noted that the development was "dependent on action taken on 

000410

4459



25

the Major Modification" pursuant to Title 19.10.040. Id. (emphasis added). The City 

Planning Department was unequivocal: "The Department of Planning has 

determined that any proposed development not in conformance with the approved 

(1990) Peccole Ranch Master Plan would be required to pursue a Major 

Modification of the Plan prior to or concurrently with any new entitlements." 47 AA 

11304 (emphasis added).   

 The information presented to the February 15, 2017 City Council meeting was 

largely the same. The only minor change was the Developer's announcement that it 

was amending the proposed development by reducing the units from 720 to 435 units 

on the 17.49 acres portion. 71 AA 17319. Yet, the Developer's proposal presented 

the same concerns and issues as before, including the failure to file an accompanying 

Major Modification of the Peccole Ranch Master Plan.  

 Once again many noted the Developer's failure to file a Major Modification. 

For example, Buckley indicated to the City Council that the approval with no 

reference to the Peccole Ranch Master Plan strips the plan of any meaning. 71 AA 

17343. Frank Schreck likewise testified as to the need for a Major Modification and 

Planning Staff's numerous prior representations concerning the same. 71 AA 17345-

17348. The City's Planning Department nor its Director disputed the need for a 

Major Modification or their prior representations. Rather, now the City Attorney 

purported to give "a flavor of one of the things" he would presumably argue in court 
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if the City now reversed course. 71 AA 17348. Moreover, as one observer informed 

the City Council, the Planning Report dated for the current meeting is littered with 

representations that a Major Modification was required. 71 AA 17357.  

 In addition, much like the previous City Council meeting, numerous members 

of the public expressed opposition, identifying concerns relating to, among other 

things, the lack of a comprehensive development plan, traffic congestion, over-

crowded schools, drainage and flooding issues, and the incompatibility and 

inconsistency with the proposed development to the surrounding area. 71 AA 17343 

- 17401. 

 After closing the public hearing, Mayor Goodman acknowledged that "the 

best thing for the entire development and for the security of the homeowners is to 

have a general development plan." 71 AA 17402. Councilman Anthony reiterated 

this, stating that "what keeps coming back in my mind is that Queensridge is a master 

plan community. It was master planned. It was built out."  71 AA 17407. Thus, it is 

"reasonable and fair that the developer plan out…the entire project." Id. In response 

to these concerns, Lowie pleaded with the City Council to approve the current 

proposal with the promise he would negotiate development on the rest of the 

property. 71 AA 17423 ("please vote on this…and allow us to move forward with 

some form of development so we can sit down and negotiate. You've known me for 

20 years. I negotiate everything.").  
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 In the end, despite the Code's requirements and the lack of any application to 

modify the Master Plan – as the City had long recognized is required - the City 

Council by a four-to-three margin voted to proceed anyway and approved the 

development. 71 AA 17433-17439. On or about February 16, 2017, The City issued 

its Notice of Final Action was issued. 

D. The District Rules that the City Must Follow its Own Code.  

Contrary to the City Council's efforts to appease this Developer, land use 

approvals cannot be granted in violation of the City's own code, based on a 

developer's assurances that it will come back in the future and "re-negotiated." Thus, 

on March 10, 2017, the Surrounding Homeowners timely filed their Petition for 

Judicial Review seeking review of the City's decision. 1 AA 001-012. In briefing, 

the Surrounding Homeowners argued that the City's decision should be set-aside 

because (1) the approval was made in contravention of the law, and (2) substantial 

evidence did not support the City's approval. 97 AA 23643-23665.  

It bears noting how the Developer responded before the District Court as 

compared to the story it advances to this Court.  Before the District Court, the 

Developer offered an altogether new theory: that a Major Modification under 

19.10.040 is not prerequisite to changing the Master Plan because "Peccole Ranch 

was not included" as a "special area plan" in the "Land Use & Rural Neighborhoods 

Preservation Element of the Las Vegas 2020 Master Plan." 97 AA 23690-23691. 
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Ignoring the fact that the Peccole Master Plan is specifically noted as one of the 

City's approved Master Development Plans, even the Developer could not maintain 

a consistent position. It admitted that the Code's requirement for Major Modification 

would have applied if the Developer was seeking to change the land use on all 250 

acres at one time. 97 AA 23760 ("So when we talk about when the major 

modification is required, it's required when they ask us to do the whole thing."). 

(emphasis added).5 Similarly, the Developer conceded in the District Court that no 

density is currently authorized on the property. 97 AA 23783 ("…there's actually no 

density that is currently authorized for the land that is in questions here…"). 

 But the ultimate Hail Mary came from the City.  Before the District Court, the 

City's litigation counsel conceived an entirely new interpretation of the City's Code,

one never adopted or advanced by the Planning Department or the City Council.  

Now, according to the City Attorney's office, the requirement for Major 

Modification under Section 19.10.040 only applied for Master Plans that are created 

under the PD zoning classification, never mind the fact that the PD zoning 

classification did not exists at the time of the Peccole Ranch Master Plan because 

the City called the classification R-PD. 29 AA 7087. According to the City 

Attorney's office, the City's own Code should not be interpreted to mean that the 

                                                
5  Thus, according to the Developer, as long as it simply sequences the 
applications and submits serial applications, it can subvert the Code's requirements.  
Once again, the Developer is too cute for his own good.  
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requirements of "any" Major Modification should be limited to just those Master 

Plans which were developed in later years under the PD classification simply as a 

consequence of the City changing its zoning definitions from R-PD to PD. Id.  For 

litigation purposes, the City Attorney's office now purpose to dismiss the City's long-

standing application of the PD standards to R-PD as nothing but an inconvenient

"mistake". 97 AA 23770-23777.  

 Rather than get distracted with newly-minted interpretations of the City's 

Code – interpretations developed solely for litigation – the District Court returned to 

what the City had admitted time after time were the actual requirements of its one 

Code, "[t]he appropriate avenue for considering any amendment to the Peccole 

Ranch Master Plan is through the major modification process as outlined in title 

19.10.040." 91 AA 23751 (emphasis added). The City had made this pronouncement 

over and over for more than a year. As the District Court explained, rather than 

follow its own code, the City Council "chose to just ignore side-step or otherwise 

steam-roll past it and do simply what the applicant wanted, without justification for 

it, other than the applicant's will that it be done." 97 AA 23758. Accordingly, the 

District Court properly concluded that the City's failure to require or approve a Major 

Modification "without getting into the question of substantial evidence, is legally 

fatal" to the City's approval which allowed development in violation of the Peccole 

Ranch Master Plan. 97 AA 23753.  
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 After announcing its ruling, the District Court instructed counsel to prepare 

an order and circulate to the other side for review. 97 AA 23788. Rather than provide

comments, counsel for the Developer rejected the order entirely and demanded the 

submission of its own order. As the parties were unable to come to agreement, they 

both submitted competing orders. 97 AA 23800-23830. After reviewing both orders,

the District Court signed and entered the order that was consistent with its ruling and 

supported by the record, including the fact that property is designed as PR-OS on 

the City's General Plan and such designation as confirmed by the City's Staff Reports 

does not permit residential units unless amended. 97 AA 23831-23846.  

 Tellingly, in the face of the District Court's ruling – noting the City's actual 

interpretation of its own Code – the City declined to appeal the District Court's 

ruling. Instead, the Developer filed an appeal now advancing the latest newly-

minted interpretation developed only for litigation purposes, the very same one that 

the City has declined to advance. 97 AA 23847-23876. 

V. ARGUMENT  

A. The Requirements of the City Code do not Change Based upon the 
Developer's Foot Stomping.   

 Under well-settled law, the City's actions taken in violation of the law must be 

set aside. City of N. Las Vegas v. Eighth Judicial Dist. Court ex rel. Cty. of Clark,

122 Nev. 1197, 1210, 147 P.3d 1109, 1118 (2006)("Because the City Council 

proceeded with Davis's appeal in violation of the law, the district court 

000416

4465



31

properly…vacated [the City Council's] invalid decision…"); Am. W. Dev., Inc. v. City 

of Henderson, 111 Nev. 804, 809, 898 P.2d 110, 114 (1995); City of Reno v. Citizens 

for Cold Springs, 126 Nev. 263, 277, 236 P.3d 10, 19 (2010) (affirming the district 

court's conclusion that the City violated former RMC section 18.06.404(d)(1)(b)). It 

is a fundamental principle that the City must follow the law. Jaworski v. Rhode Island 

Bd. of Regents for Ed., 530 F. Supp. 60, 65 (D.R.I. 1981) ("It is elementary that 

government must follow the law just as private citizens must."); United States v. 

Orso, 275 F.3d 1190, 1198 (9th Cir. 2001)("In a government of laws, existence of the 

government will be imperiled if it fails to observe the law scrupulously.").  

  Where, as here, the Court is called upon to interpret the City's municipal code, 

the Court applies a de novo standard of review. City of Reno, 126 Nev. at 271–72, 

236 P.3d at 16. The Court's review is plenary, rather than deferential. Valdez v. 

Employers Ins. Co. of Nevada, 123 Nev. 170, 174, 162 P.3d 148, 151 (2007); Maxwell 

v. State Indus. Ins. Sys., 109 Nev. 327, 329, 849 P.2d 267, 269 (1993)("The 

construction of a statute is a question of law, and independent appellate review of an 

administrative ruling, rather than a more deferential standard of review, is 

appropriate.").  

 The District Court's interpretation was sound, confirmed by the language of 

the City's Code and the City's own longstanding interpretation prior to litigation. 

Indeed, the Developer shifts tactics on appeal, advocating the interpretation the City 
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proffered for first time through its litigation counsel to the District Court. The District 

Court was not baited by the City's contradictory interpretation announced in hopes of 

defending actions taken in contravention of its own laws. Under the City's Code, a 

Major Modification of the Peccole Ranch Master Plan is legally required for any 

development. This interpretation is supported by the Code's actual language and 

confirmed by the City's established interpretation of its own Code. The City Council 

approved the Developer's applications in contravention of the law. Thus, the District 

Court made no error in setting aside the City's actions.   

1. A Major Modification is a Legal Prerequisite to Change a 
Master Plan. 

 The thrust of the Developer's challenge to the District Court's decision focuses 

upon an argument that it did not even advance in the District Court, and which is 

contrary to the record.  Specifically, the Developer claims that since Peccole Ranch 

is zoned as a R-PD district – as opposed to a PD district – there is no requirement for 

a Major Modification. Yet, the District Court did not pluck the requests for a Major 

Modification – whether in PD or R-PD zones - out of thin-air, as the Developer 

disingenuously pretends.

Instead, the City had consistently represented and interpreted its Code as 

requiring an amendment to the Peccole Ranch Master Plan "through the Major 

Modification process as outline in Title 19.10.040." See 71 AA 17448 (January 2016 

Report); 47 AA 11303 (February 2017 Report). Likewise, the City's Planning 
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Director and his Staff did not mistakenly apply the incorrect portion of the City's 

Code for nearly a year. Nor did the Developer somehow mistakenly agree with the 

City's interpretation when it submitted an application for a Major Modification. 

Instead, this conduct confirms what the City's Code actual requires.   

 In 1990, when the Peccole Ranch Master Plan ("Phase II") was approved, the 

City's zoning and development code was part of the City's Municipal Code as Title 

19. Title 19.18 at the time identified what is known as an R-PD district. The purpose 

of R-PD designation was "to allow maximum flexibility for imaginative and 

innovative residential design and land utilization in accordance with the General 

Plan.  It is intended to promote an enhancement of residential amenities by means of 

an efficient consolidation and utilization of open space, separation of pedestrian and 

vehicular traffic and homogeneity of patterns." 29 AA 7087. In other words, an R-

PD was a comprehensive planned development with the City approving a Master Plan 

that governed the development of the district.  

 With the passage of time, the City has, of course, changed some terminology. 

The City's current iteration of its zoning and development code is found in Title 19 

of the City's Unified Development Code. As the Code currently provides, "new 

development under the R-PD District is not favored and will not be available under 

this Code." LVMC 19.10.050(A). Instead, the City has abandoned the use of R-PD 

districts and now employs what is known as PD districts. This new zoning district –
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which is the replacement category for R-PD – largely mirrors the former R-PD 

standards, including "[p]roviding for an orderly and creative arrangement of land uses 

that are harmonious and beneficial to the community," and "flexibility in the 

distribution of land uses." LVMC 19.10.040 (A).

  Because the R-PD category has been discontinued, Title 19.10.050(B)(2) 

expressly indicates that City should apply the developmental standards and 

procedures found in this analogous zoning district (i.e. PD). LVMC 19.10.050(B)(2);

See also LVMC 19.00.100(B)(3)(Footnote 1)("Development within an R-PD 

District, except as provided for in LVMC 19.10.050 or elsewhere in this Title, is not 

available after the effective date of this Title."). Indeed, this section provides:  

With regard to any issue of development standards that 
may arise in connection with a Residential Planned 
Development District and that is not addressed or provided 
for specifically in this Section…the Director may apply by 
analogy the general definitions, principles, standards and 
procedures set forth in this Title, taking into consideration 
the intent of the approved Site Development Plan Review. 

LVMC 19.10.050 (B)(2)(emphasis added). It is for this very reason that the City's 

Planning Director and his staff determined – from the very beginning – that a Major 

Modification as outline in Title 19.10.040 was necessary to amend the Peccole Ranch 

Master Plan, a Master Development Plan approved and recognized by the City. 

 Not coincidentally LVMC 19.10.040 (G) is entitled "Modification of Master 

Development Plan and Development Stands," providing in relevant part, that "[a]ny 

request by or on behalf of the property owner, or any proposal by the City, to modify 
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the approved Master Development Plan or Development Standards shall be filed with 

the Department," who "shall determine if the proposed modification is minor or 

major, and the request or proposal shall be processed accordingly." LVMC 

19.10.040(G)(emphasis added). This provision does not permit the City to 

subsequently renege upon its decision merely to pander to this particular Developer.  

 The Developer's alternative wordsmithing and semantics – arguing that

because the Peccole Ranch Master Plan is not listed in the Land Use Neighborhood 

Preservation Element of the City of Las Vegas 2020 Master Plan as a "special area 

plan," LVMC 19.10.040 purportedly has no application – is similarly nonsensical.

The Developer fails to note that this list only relates to "special area plans," and that 

it does not provide a comprehensive list of Master Development Plans where a Minor 

or Major Modification is required. Indeed, LVMC 19.10.040 touches upon Master 

Development Plans, like that of Peccole Ranch, not "special area plans." Moreover,

if the Developer's position were true, then the City would not have interpreted its 

Code as requiring a Major Modification of the Peccole Ranch Master Plan in the first 

place.  

 Incredibly, the Developer proclaims that the "City correctly noted that a major 

modification was unnecessary." See Developer's Op. Br, 34. Yet, the Developer fails 

to disclose that this interpretation was the one presented by the City during litigation 

and was completely at odds with the City's longstanding pre-litigation interpretation 
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that a Major Modification as outline in 19.10.040 was necessary. The only 

determination from the City that should be "cloaked with a presumption of validity," 

is the litany of times it determined a Major Modification of the Peccole Ranch Master 

Plan was needed to change the land use designation so as to permit residential 

development in this pre-existing planned development. Newly contrived 

interpretations developed solely for litigation purposes have no presumption of 

validity. 

2. The only interpretation that violates statutory construction is 
the Developer's newly-adopted approach.  

 The Developer's reliance and recitation of the various canons of statutory 

interpretation is similarly unavailing. As the law provides "canons are not mandatory 

rules," but rather "guides that need not be conclusive." Chickasaw Nation v. United 

States, 534 U.S. 84, 94, 122 S. Ct. 528, 535, 151 L. Ed. 2d 474 (2001). Indeed, 

specific canons "are often countered…by some maxim pointing in a different

direction." Id. "They are designed to help judges determine the Legislature's intent as 

embodied in particular statutory language." Id. Here, the Developer's interpretation –

one it did not advance in the District Court – finds no support in these cannons.  

 When interpreting a municipal code, the Court applies similar principles used 

in statutory interpretation. City of Reno, 126 Nev. at 271, 236 P.3d at 16. When 

interpreting a statute, legislative intent "is the controlling factor." Robert E. v. Justice 

Court, 99 Nev. 443, 445, 664 P.2d 957, 959 (1983). Courts must construe ordinances 
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in a manner that gives meaning to all of the terms and language. Bd. of Cty. Comm'rs 

of Clark Cty. v. CMC of Nevada, Inc., 99 Nev. 739, 744, 670 P.2d 102, 105 (1983).

Courts "should read each sentence, phrase, and word to render it meaningful within 

the context of the purpose of the legislation." Id. 

 Here, the Developer proclaims that because the Major and Minor Modification 

process is not outlined in LVMC 19.10.050, the Court violated various cannons of 

statutory construction by enforcing the City's prior interpretation that a Major 

Modification was required pursuant to 19.10.040. Yet, as discussed above, and as 

pointed out to the District Court, the City knew very well why it was requiring a 

Major Modification. As the record shows, the use of R-PD zoning districts has been 

replaced in favor of PD zoning districts. Thus, Title 19.10.050(B)(2) expressly says 

that the City should apply the developmental standards and procedures found in the 

analogous zoning district. LVMC 19.10.050(B)(2). Because the Peccole Ranch 

Master Plan is a Master Development Plan recognized by the City, a Major 

Modification is legally required pursuant to LVMC 19.10.040. LVMC 19.10.040(G). 

 This interpretation is not only confirmed by the City itself and the Developer's 

past actions, but also under the principle that whenever possible, this Court will 

interpret a rule or statute in harmony with other rules or statutes. Bowyer v. Taack,

107 Nev. 625, 627, 817 P.2d 1176, 1177 (1991); City Council of Reno v. Reno 

Newspapers, 105 Nev. 886, 892, 784 P.2d 974, 978 (1989). Moreover, when the City 
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adopted this provision, this Court presumes that it does so "with full knowledge of 

existing statutes relating to the same subject." City of Boulder v. General Sales 

Drivers, 101 Nev. 117, 118–19, 694 P.2d 498, 500 (1985). Moreover, as the 

Developer notes, the title of the municipal code may be considered during 

interpretation. LVMC 19.10.040 (G) is entitled "Modification of Master 

Development Plan." The Peccole Ranch Master Plan is a Master Development Plan 

long ago recognized by the City.  

 The Developer's post-hoc attempt to evade the City's a pre-litigation falls flat. 

These principles only confirm the District Court's interpretation and the City's 

longstanding interpretation prior to litigation.  

3. The District Court properly rejected the City's newly-minted 
interpretation proffered for litigation. 

 Nor does the Developer's challenge find any support in the notion that the 

District Court purportedly erred in refusing to "give due deference" to the City's 

interpretation of its Code. See Developer's Op. Br., 36-38. The District Court properly 

gave "due deference" to the City's longstanding pre-litigation interpretation and 

application - not the contrary one created for the first time during litigation.  

 When interpreting a statute, courts also consider an agency's interpretation 

prior to litigation. An interpretation of a statute by an agency prior to litigation is 

entitled to considerable weight.  International Brotherhood of Teamsters, Chauffeurs, 

Warehousemen and Helpers of America v. Daniel, 439 U.S. 551, 566 n. 20, 99 S.Ct. 
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790, 800 n. 20 (1979) ("[A]n administrative agency's consistent, longstanding 

interpretation of the statute under which it operates is entitled to considerable 

weight."). But consistent with this principle, no deference is afforded to a conflicting 

interpretation adopted as a "convenient litigation position," or "a post hoc

rationalization" advanced to defend against challenge. Christopher v. SmithKline 

Beecham Corp., 567 U.S. 142, 155, 132 S. Ct. 2156, 2166 (2012);  Bowen v. 

Georgetown Univ. Hosp., 488 U.S. 204, 213, 109 S. Ct. 468, 474 (1988) ("Deference 

to what appears to be nothing more than an agency's convenient litigating position 

would be entirely inappropriate."); Defs. of Wildlife v. Norton, 258 F.3d 1136, 1146 

(9th Cir. 2001)(rejecting a newly-minted and inconsistent interpretation advanced by 

an agency's counsel during litigation). This Court has similarly provided no deference 

to the City's self-serving and erroneous interpretation of its land use law. City of N. 

Las Vegas, 122 Nev. at 1208, 147 P.3d at 1116.

 The Developer's argument that the City "consistently determined and 

expressed UDC 19.10.040 does not apply," is flatly untrue.  In fact, the City said from 

the very beginning that LVMC 19.10.040 applied and a Major Modification is

required:  

The site is part of the Peccole Ranch Master Plan. The 
appropriate avenue for considering any amendment to 
the Peccole Ranch Master Plan is through the Major 
Modification process as outlined in Title 19.10.040.  

71 AA 17448 (emphasis added). From there, the City repeated this interpretation 
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over-and-over again. As the record shows, the first time the City actually ever 

advanced this new interpretation was during the District Court proceedings.  

 The District Court made no error when it refused to give any deference to the 

City's conflicting interpretation, one unquestionably adopted as a litigation strategy. 

Instead, the District Court properly enforced the City's longstanding pre-litigation 

admissions where the City expressed that any "proposed development requires a 

Major Modification of the Peccole Ranch Master Plan," as "outlined in Title 

19.10.040." Id. When interpreting the City's Code, this pre-litigation interpretation 

is what should be given deference. 

4. A zoning application is not a substitute for a major 
modification. 

 The Developer also presents a new theory on appeal that because it submitted 

a rezoning application the Major Modification requirement is a "nullity." See 

Developer's Op. Br., 35-36. Yet, the Developer said the exact opposite to the District 

Court: "I agree with Your Honor absolutely that if in fact that a major mod is a 

requirement, that that was not complied with…" 97 AA 23764 (emphasis added).

The Developer is precluded from now asserting the exact opposite on appeal. Tupper 

v. Kroc, 88 Nev. 146, 151, 494 P.2d 1275, 1278 (1972) (a party may not raise a new 

theory for the first time on appeal, which is inconsistent with or different from the 

one raised below).
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 Nonetheless, the Developer latest legal argument lacks any serious merit. A

zoning application is not a substitute for a Major Modification. As the Developer 

notes the City Code provides that "[a] Major Modification shall be processed in 

accordance with the procedures and standards applicable to a rezoning application, 

as set forth in Subsections (I) to (M), inclusive, of LVMC 19.16.090." LVMC 

19.110.040(G)(2). But it does not follow that the Developer "complied with all" 

Major Modification requirements because the procedure is similar to a zoning 

application.  

 The Major Modification application is distinct from a zoning application as it 

must be submitted when a developer seeks "to modify the approved Master 

Development Plan." LVMC 19.110.040(G). Here, the Developer seeks to modify the 

Peccole Ranch Master Plan, a Master Development Plan recognized by the City. A

zoning application does nothing to modify the Peccole Ranch Master Plan. Under the 

Developer's specious theory it would be able to proceed with development without 

reference or deference to the Peccole Ranch Master all together.  

 Moreover, while a Major Modification application proceeds with the similar 

procedures as that of a zoning application, there are important reasons why an 

application for a Major Modification is still required. In particular, the notice 

provision. The Developer is required to provide public notice that he is seeking a 
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Major Modification of the Peccole Ranch Master Plan as opposed to just a zoning 

application. This requirement puts all stakeholders on notice.   

B. Substantial Evidence Does Not Support the City's Action. 

 Because the District Court properly vacated the City's approval made in 

violation of the law, the Court need not even address whether substantial evidence 

supports the City's ultimate approval of the applications. Am. W. Dev., Inc., 111 Nev. 

at 809, 898 P.2d at 114 ("Because Henderson's denial of AWD's zoning application 

was based upon an error of law, the fact that the denial may have otherwise been 

supported by substantial evidence and unabused discretion, as the district court 

concluded, is not relevant.").  The District Court did not ultimately pass upon this 

issue once it determined that the City's approval could not legally stand due to the 

City's failure to require or approve a Major Modification.  97 AA 23845 ("The City's 

failure to require or approve a major modification, without getting into the question 

of substantial evidence, is legally fatal to the City's approval…"). 

  Yet, to the extent the Court determines it necessary to address the basis for the 

City's approvals, then the City's approval should likewise be set-aside because 

substantial evidence does not support the actions. The City continually represented 

one thing to the surrounding homeowners effected by the development, only to 

change the rules midway through to arbitrarily force the approval of a portion of the 

development with no explanation. The City's actions in this case are the quintessential 
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definition of actions that are arbitrary, oppressive, and accompanied by manifest 

abuse. State ex rel. Johns v. Gragson, 89 Nev. 478, 483, 515 P.2d 65, 68 (1973). 

 The Court employs the same standard of review as the district court. The City's 

decision (assuming no legal error) is reviewed for abuse of discretion. Stratosphere 

Gaming Corp. v. City of Las Vegas, 120 Nev. 523, 528, 96 P.3d 756, 760 (2004). "A 

decision that lacks support in the form of substantial evidence is arbitrary or 

capricious, and thus an abuse of discretion that warrants reversal." Tighe v. Las Vegas 

Metro. Police Dep't, 110 Nev. 632, 634, 877 P.2d 1032, 1034 (1994). Substantial 

evidence is evidence that "a reasonable mind might accept as adequate to support a 

conclusion." Id. Substantial evidence does not support the City's Council's approval 

here. Instead, as the record shows, the City Council disregarded its own Code and 

abused its discretion to appease this Developer.  

 As an initial matter, with all applications the City Council ultimately approved, 

the City's Planning Department unequivocally indicated that any approval is

dependent upon a Major Modification of the Peccole Ranch Master Plan.  In fact, the 

City's analysis indicates that no residential uses would be allowed at all without the 

Major Modification. Yet, as discussed above, no approval or application for a Major 

Modification occurred. Instead, the City Council disregarded the requirements. This 

failure alone is fatal. See City Council of City of Reno v. Travelers Hotel, Ltd., 100 
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Nev. 436, 440, 683 P.2d 960, 962 (1984) (upholding the district court's reversal of 

the City Council's decision when the City Council disregarded the staff reports). 

 Despite this failure, the record also demonstrates the proposed development 

was not compatible with the adjacent land use. Moreover, the City disregarded the 

negative impact to surrounding school and street facilities and the public's safety and 

general welfare in approving the development. The Clark County School District 

presented evidence that current schools in the surrounding area would not be able to 

handle the increased capacity the development required. 15 AA 3691 – 3692. No

comprehensive plan was submitted to remedy these concerns. 5 AA 1236 – 1239. In 

addition, despite acknowledging that the development would cause surrounding 

roadways to reach maximum capacity, the City did not require any sort of 

comprehensive plan prior to approval.  

 Nor was there any measures taken that would secure or protect the public 

health, safety, and general welfare as it relates to the drainage and flooding issues 

with the property beyond a condition of approval that states a drainage study must be 

approved at some unknown time. As the expert testimony submitted to the City 

Council indicates, a drainage study should be approved prior to land use approval. 5

AA 1234 – 1235. No comprehensive plan was ever submitted to the City addressing 

the existing drainage facilities of this development and the steps that would be taken 

to prevent flooding. 
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 Further the Developer's claim of purported "significant fiscal benefits" is not 

supported by the record. Naturally, the Developer ignores the fact that the purported 

economic study presented to the City Council evaluated the impact "on the proposed 

250.92-acre Peccole Ranch mix-unit residential project." 1 AA 196. In other words, 

there is no evidence of any positive economic impact for the 17.8 acre development 

standing alone.

 Indeed, all of the purported testimony the Developer presented to the City 

Council evaluated the totality of the full 250 acre project. Thus, no evidence did or 

could have support the City's approval of this 17 acre development in isolation.  

Instead, the City Council arbitrarily granted part of the development with no 

explanation other than to purportedly give Lowie a bargaining chip to use in

negotiations with the homeowners. See 71 AA 17423 ("please vote on this…and 

allow us to move forward with some form of development so we can sit down and 

negotiate. You've known me for 20 years. I negotiate everything."). 

 The record also shows that public opposition far outweighed public approval. 

The public opposition voiced substantial and specific concerns regarding, among 

other issues, the proposed density, compatibility, traffic quality of life, negative 

impact upon the schools, and flood and drainage issues. 5 AA 1209 – 6 AA 1252; 71 

AA 17343 – 17401. The overwhelming and specific public opposition presented to 

the City Council constitutes substantial evidence to deny the applications, not 

000431

4480



46

supporting approval. Stratosphere Gaming Corp., 120 Nev. at 529, 96 P.3d at 760 

("We conclude that the kind of concerns expressed by the individuals and businesses 

opposed to the proposed ride are substantial and specific."); City of Las Vegas v. 

Laughlin, 111 Nev. 557, 559, 893 P.2d 383, 385 (1995)(opinion of over 200 

individuals was substantial and specific). 

 The City's approval was arbitrary, oppressive, and an abuse of discretion. The 

City abandoned its role of serving and protecting its constituents to appease a single 

developer's wishes so that he could use this approval as a negotiation chip. The City's 

actions should not be permitted to stand.  

C. The District Court Did Not "Exceed the Proper Scope of Judicial  
 Review."

 The Developer makes various contentions in an ill-fated attempt to paint the 

District Court as a rogue judicial actor untethered to the law. The Developer's 

contentions are baseless. The District Court in no way exceeded the "proper scope of 

judicial review." This Court has long ago held that the City's actions taken in violation 

of the law must set aside.  City of N. Las Vegas, 122 Nev. at 1210, 147 P.3d at 1118.

Moreover, this Court has confirmed the scope of review is limited to the record. City 

Council of City of Reno, 100 Nev. at 439, 683 P.2d at 962 ("we are limited to the 

record made before the City Council in our review of the council's decision."). 

Telling, the Developer does not even argue the District Court improperly considered 

matters outside of the record. The District Court acted within the proper scope on a 
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petition for judicial review by interpreting the City's Code as requiring a Major 

Modification and setting aside the approvals for the City Council's failure to require 

or approve of a Major Modification of the Peccole Ranch Master Plan.  

 By all measures, it seems that the Developer's complaint is that the District 

Court entered too much detail to support its decision. Faulting the District Court for 

doing its job is not a basis for reversal nor a valid point for criticism. The District 

Court did not "reweigh unauthenticated evidence," whatever that means. The District 

Court's findings were all supported by the record and are verbatim representations 

from the City. 

 While the Developer says that the Court relied upon "outdated and 

inapplicable" staff representations, the simply Developer ignores the report prepared 

for the February 15, 2017 City Council meeting – where these applications were 

approved – which expressly states that "the proposed development requires a Major 

Modification (MOD-63600) of the Peccole Ranch Master Plan, specifically the Phase 

Two area as established by Z-0017-90." 47 AA 11303 (emphasis added). Therefore, 

the City's Planning Department maintained that the development is "dependent on

action taken on the Major Modification" pursuant to Title 19.10.040. Id. (emphasis 

added). These representations were entirely consistent with the City's repeated prior 

representations.  
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D. The Developer's "Judicial Taking" Claim is Unfounded.   

The concept of a judicial taking has been debated by the United States Supreme 

Court, but never recognized under the law as valid. The United States Supreme 

Court's sharply divided opinion in Stop the Beach Renourishment, Inc. v. Fla. Dep't 

of Envtl. Prot., 560 U.S. 702, 130 S. Ct. 2592 (2010) considered, without resolving, 

whether a judicial decision could violate the Takings Clause of the Fifth Amendment. 

As discussed below, there are numerous reasons why the United States Supreme 

Court has refused to hold that a court's opinion can constitute a taking.

 Putting aside this point, the Developer's tactic in raising this issue on appeal is 

readily transparent. Indeed, the Developer's purported fear of waiving an unknown 

claim while simultaneously asserting its "judicial taking claim should be litigated" in 

subsequent lawsuit it filed against the District Court Judge in the Eighth Judicial 

District Court, Case No. A773268, are irreconcilable. Besides, the District Court only 

concluded that the Developer was required to follow the law by filing a Major 

Modification. By all measures, the Developer's purported takings theory stems from 

the idea the District Court "stripped" some unknown right to develop the property by 

purportedly finding no residential units are permitted. Not so. The District Court 

merely found that no residential development is permitted unless the land use 

designation is modified through the lawful procedure, i.e. a Major Modification. 

Having to follow the law is not a taking.
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1. The Court should decline to entertain the Developer's   
 purported judicial taking claim.

 The Developer attempts to mitigate the impropriety of raising its purported 

judicial taking claim on this appeal by claiming confusion over the United States 

Supreme Court's opinion in Stop the Beach. In debating, but not deciding the concept 

of a judicial taking, Justice Scalia, writing for the plurality, and Justice Kennedy 

(joined by Justice Sotomayor) writing a concurring opinion grappled with the 

practical implications of a judicial taking claim, including ripeness. On this front, 

Justice Kennedy deemed it unclear "how a party should properly raise a judicial 

takings claim." Stop the Beach, 560 U.S. at 740, 130 S. Ct. at 2616-17 (Kennedy,

concurring). He noted that if the issue is not litigated below, then the likely avenue 

was for the party to file a separate second lawsuit. Id. Justice Scalia on the other hand 

surmised that the party could petition the United States Supreme Court for review 

from the state supreme court's decision where the purported takings took place. Id. at 

727-28, 2609-10 (Scalia, plurality). Indeed, Stop the Beach dealt with whether the 

Florida Supreme Court's decision had effected a judicial taking.

 According to the Developer, it has already elected to pursue the procedure 

intimated by Justice Kennedy by filing a second lawsuit. Yet, at the same time the 

Developer claims it is simultaneously following the pluralities suggestions. But, the 

Developer is not properly following either. Irrespective of the proper avenue 

discussed by Justice Scalia or Justice Kennedy, both agreed that the finality principles 
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applicable to a taking claim as laid out in Williamson Cty. Reg'l Planning Comm'n v. 

Hamilton Bank of Johnson City, 473 U.S. 172, 105 S. Ct. 3108 (1985) would require 

a final decision from the state supreme court for such a claim to be ripe.  

 In addition to being unripe, there are numerous problems with the Developer 

raising this issue for the first time on appeal here. For example, it is unclear if the 

Developer is only asserting that the District Court's order violates the Takings Clause 

of the Fifth Amendment to the United States Constitution or the Takings Clause of 

the Nevada Constitution. The Developer does not argue the latter, but the lack of 

clarity is a major reason why this Court often refuses to consider arguments raised 

for the first time on appeal. Archon Corp. v. Eighth Judicial Dist. Court in & for Cty. 

of Clark, 407 P.3d 702, 708–09 (Nev. 2017)("a legal issue not properly raised and 

resolved in district court does not promote sound judicial economy and 

administration, because the issue comes to us with neither a complete record nor full 

development of the supposed novel and important legal issue to be resolved."). 

Moreover, as the Developer proudly admits it filed a subsequent lawsuit electing its 

venue. Yet, by seeking to have this Court simultaneously decide the issue the 

Developer is effectively precluding the parties involved in the subsequent lawsuit a 

voice on the issue.

 The Developer's claim that "this is the first opportunity" it had to raise the issue 

is likewise unavailing. When the parties submitted competing orders to the District 
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Court, the Developer failed to mention any concerns at that time about a potential 

judicial taking. 97 AA 23800 – 23830. Nor did the Developer file any sort of motion 

to amend or alter the judgment with the District Court.  

  In short, this Court should decline to entertain the Developer's judicial taking 

issue raised on this appeal.  

2. The United States Supreme Court has never established a  
 judicial taking claim.

 In Stop the Beach the United States Supreme Court reviewed a Florida 

Supreme Court decision upholding a Florida Statue that requires the establishment of 

a fixed boundary along the shoreline between public and private lands before the start 

of a beach replenishment project. Stop the Beach, 560 U.S. at 707-713, 130 S. Ct. at 

2597-2601.  The case originated from a challenge by a group of beachfront 

landowners to the city of Destin and Walton County's beach replenishment project 

approved under the Florida Statue. Id. The District Court of Appeal for the First 

District certified to the Florida Supreme Court whether the Florida Statue deprived 

"upland owners of littoral rights without just compensation." Id. at 712, 2600. The 

Florida Supreme Court answered the certified question in the negative. Id.

 The group of beachfront landowners then filed a petition for rehearing claiming 

the Florida Supreme Court's decision itself effected an unconstitutional taking. Id.

The rehearing was denied and the subsequent petition for certiorari was granted. Id.

A four-justice plurality authored supported the concept of a judicial taking, but the 
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remaining four Justices refused to recognize a judicial taking claim. Petro-Hunt, 

L.L.C. v. United States, 126 Fed. Cl. 367, 379 (2016), aff'd, 862 F.3d 1370 (Fed. Cir. 

2017) ("The justices, however, did not agree on the definition of a judicial taking, or 

even whether judicial takings claims are cognizable…"). Justices Kennedy and 

Sotomayor refused to recognize the concept of judicial taking claim under the Fifth 

Amendment, indicating that such matters should be decided under the Due Process 

Clause of the Fourteenth Amendment. Stop the Beach, 560 U.S. at 733-742, 130 S. 

Ct. at 2613-2618. Justices Breyer and Ginsburg found it unnecessary to decide the 

issue. Id. at 742-745, 2618-2619. Yet, both concurring opinions expressed serious 

concerns over recognizing a judicial taking claim.  

For example, Justice Kennedy feared that a judicial takings doctrine would 

give judges more power, not less. "Because the State would be bound to pay owners 

for takings caused by a judicial decision, it is conceivable that some judges might 

decide that enacting a sweeping new rule to adjust the rights of property owners in 

the context of changing social needs is a good idea." Id. at 738, 2616. Justice Breyer 

shared similar concerns, but in particular expressed concerns that in recognizing a 

judicial taking claim it would open the floodgate to lawsuits from dissatisfied 

litigants. "Losing parties in many state-court cases may well believe that erroneous 

judicial decisions have deprived them of property rights they previously held and 

may consequently bring federal takings claims." Id. at 743, 2619.
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 In the end, the United States Supreme Court held that - irrespective of whether 

or not a judicial taking is cognizable under the law - the Florida Supreme Court's 

decision did not constitute a violation of the Fifth Amendment Takings Clause. Id. at 

730–33, 2611-2613 (majority opinion). Yet, the Court failed to reach a majority on 

whether the law recognizes a judicial taking in the first place. Thus, the United States 

Supreme Court's plurality opinion in Stop the Beach offers no binding precedential 

weight. Neil v. Biggers, 409 U.S. 188, 192, 93 S. Ct. 375, 379(1972)("Nor is an 

affirmance by an equally divided Court entitled to precedential weight."); Hertz v. 

Woodman, 218 U.S. 205, 213–14, 30 S.Ct. 621, 623 (1910) ("Under the precedents 

of this court ..., an affirmance by an equally divided court…prevents the case from 

becoming an authority for the determination of other cases, either in this or in inferior 

courts").

 Yet, in a further attempt to transform the plurality decision in the Stop the 

Beach into a majority, the Developer points to two additional cases. Yet, neither 

established a judicial taking claim. For example, in PruneYard Shopping Ctr. v. 

Robins, 447 U.S. 74, 100 S. Ct. 2035 (1980), the petitioner challenged a California 

Supreme Court decision that expressly overruled its own prior interpretation of the 

state constitution. The United States Supreme Court did not address the validity of 

judicial taking claim, but rather concluded that the state court decision did not 

constitute a taking because it did not unreasonably impair the property. PruneYard,
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447 U.S. at 83, 100 S. Ct. at 2042. Likewise, the United States Supreme Court opinion 

in Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 101 S. Ct. 446 

(1980) did not recognize a judicial taking claim. Instead, the Court overturned a 

Florida Supreme Court decision on the grounds that the underlying state statute 

improperly took private property without just compensation. Webb's Fabulous 

Pharmacies, 449 U.S. at 164, 101 S. Ct. at 452.   

 Indeed, other opinions from the United States Supreme Court have rejected a 

judicial taking theory. See, e.g., Tidal Oil Co. v. Flanagan, 263 U.S. 444, 450, 44 S. 

Ct. 197, 198 (1924)("…. the mere fact that the state court reversed a former decision 

to the prejudice of one party does not take away his property without due process of 

law."); Brinkerhoff-Faris Tr. & Sav. Co. v. Hill, 281 U.S. 673, 682, 50 S. Ct. 451, 

455 (1930); Great N. Ry. Co. v. Sunburst Oil & Ref. Co., 287 U.S. 358, 364-366, 53 

S. Ct. 145, 149 (1932). "[T]hese decisions proceed from the theory that courts do not 

create or change the law, but merely interpret and administer the Constitution, the 

law as declared by the legislature, and the common law." Brace v. United States, 72 

Fed. Cl. 337, 359 (2006), aff'd, 250 F. App'x 359 (Fed. Cir. 2007). For these reasons, 

"the constitutional obligation not to take property does not fall equally on all 

branches." Id. (quotations and citations omitted).  

 In the end, the Developer confesses the shaky ground upon which its purported 

judicial taking theory lies, advocating for the Court to "adopt the judicial taking 
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doctrine." See Developer's Op. Br., 61. Like the United States Supreme Court has 

done, this Court should refuse the Developer's invitation.   

3. There has been no judicial taking. 

 Even if a judicial taking theory were viable, no "taking" has occurred. The 

Developer fails to identify a valid property interest or any action that would amount 

to a taking of that property interest. The closest the Developer musters is it false claim 

that "Property is now entitled to no residential units due to an unlawfully placed PR-

OS use designation." See Developer's Op. Br. at 63. The Developer's argument is a 

blatant misrepresentation of the District Court's order and the law.  

 By all measures, it seems the Developer's gripe is Paragraph 13, providing the 

following:  

13. On the maps of the City's General Plan, the land for 
the golf course/open space/drainage is expressly 
designated as PR-OS, meaning Parks/Recreation/Open 
Space. ROR002735-2736. There are no residential units 
permitted in an area designated as PR-OS.  

 97 AA 23837. The District Court did not "unlawfully" place a PR-OS 

designation on this property. To the contrary, the City's Master Plan long-ago 

designated this property as PR-OS. The District Court merely noted the obvious.  The 

Developer was fully aware that this property was designated on the City's Master 

Plan as PR-OS. Indeed, the Developer filed an application for a General Plan 

Amendment seeking to lift this designation. 11 AA 2476.  
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 Here, the District Court properly indicated that under the City's PR-OS land 

designation provided in its Master Plan residential units are not permitted unless this 

designation is changed. This fact is wholly consistent with the City's Master Plan. 29 

AA 6951. The City confirmed as much stating in its Staff Reports that the "land use 

designation of PR-OS (Parks/Recreation/Open Space) does not allow for multi-

family residential uses." 71 AA 17453. Perhaps most astounding is the fact that the 

Developer agreed, filed an application for a General Plan Amendment, and then 

defended this application in the District Court.  

 Yet, the Developer now wants to claim these two sentences in the District 

Court's order violates "decades' old Nevada property law," and thus warrants a 

judicial taking as a result. It seems the Developer claims NRS 278.349(3)(e) 

somehow creates a sweeping rule of Nevada law that "zoning trumps the general 

plan" in all other circumstances. Notably, the Developer did not even raise this 

argument below.  

 In any event, the Developer's attempts to manufacture a non-existent property 

right to give rise to a potential judicial taking claim fails. As an initial matter, the 

Developer desperately laches upon subsection (e) of NRS 278.349. The plain 

language makes clear it only applies when a governing body takes final action upon 

a "tentative map." Nev. R. Stat. § 278.349 (emphasis added).  A tentative map is a 

mapping tool used to divide a parcel of land into five or more parcels for transfer or 
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development.  See, e.g., Nev. R. Stat. § 278.330.  Importantly, this statute was not 

even implicated by the District Court's review as the Developer did not even file a 

tentative map along with the applications that were at issue.  

 Moreover, the statutory language also makes clear that no one criteria is 

dispositive when a governing body takes action on a tentative map. See Nev. R. Stat. 

§ 278.349(3). The statute only states the governing body "shall consider" the various 

criteria.  The Court should reject the Developer's attempt to extrapolate one sentence 

contained in this statute as if it creates a "decades' old Nevada property law."  

 Putting aside this legal flaw, the historical background concerning R-PD

zoning does not support the Developer's contention. As discussed above, the zoning 

designation and density for specific parcels in an R-PD zoning district is the master 

plan's designation. Here, the Peccole Ranch Master Plan designated this property as 

"golf course/drainage" and permitted zero density. This fact was confirmed by the 

City in its adoption of its Master Plan.  

 As this Court has previously held, "[M]aster plans are to be accorded 

substantial compliance under Nevada's statutory scheme."  Nova Horizon, Inc. v. City 

Council of the City of Reno, 105 Nev. 92, 96, 769 P.2d 721, 724 (1989). "[T]he master 

plan of a community is a standard that commands deference and a presumption of 

applicability."  Sustainable Growth v. Jumpers, LLC, 122 Nev. 53, 64, 128 P.3d 452, 

460 (2006)(quotations and citations omitted). Under Nevada law, zoning must be 
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construed to comply with the master plan, not frustrate it.  Id. Because under R-PD7 

zoning the property is designated as open space/drainage, the zoning is not 

inconsistent to even implicate NRS 278.349 (3)(e)'s concerns, particularly since 

zoning should be construed to comply with the master plan, not frustrate it. 

 Even if the Court were to apply the plurality opinion in Stop the Beach, the 

Developer fails woefully short of proving any judicial taking. As discussed, in Stop 

the Beach, the claimed taking was the Florida Supreme Court's interpretation of 

Florida property law that the landowners contended deprived them of their right to 

littoral accretions. Under the plurality opinion, a judicial decision could constitute a 

taking is only when the court has declared what was once an established private 

property right no longer exists. Id. at 2610. Under this test the plurality reasoned, 

"[t]here is no taking unless petitioner can show that, before the Florida Supreme 

Court’s decision, littoral-property owners had rights to future accretions and contact 

with the water superior to the State’s right to fill in its submerged land." Id. at 730, 

130 S.Ct. 2592. The landowners failed to make that showing. Id. at 730–733, 130 

S.Ct. 2592. 

 The Developer seems to indicate its belief that the District Court order 

"strip[ed] the right to develop." The District Court order did not. The District Court 

merely found that a Major Modification was prerequisite for development under the 

City's Code. The Developer never had any vested rights to develop the property with
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residential units. Under Nevada law, "in order for rights in a proposed development 

project to vest, zoning or use approvals must not be subject to further governmental 

discretionary action affecting project commencement, and the developer must prove 

considerable reliance on the approvals granted." Stratosphere Gaming Corp., 120 

Nev. at 527, 96 P.3d at 759–60 (quotations omitted).  

 As exhibited by the Developer's own submission of various applications the 

Developer never had any vested rights to develop the property with residential units. 

It like every other applicant had the right to seek approval.  After the District Court's 

decision, the Developer still has the right to seek residential development. However, 

it must now follow the lawful procedure. The District Court made no change in 

substantive property law and merely ruled that a Major Modification of the Peccole 

Ranch Master was required as part of this process.   

VI. CONCLUSION 

 The District Court's Order should be affirmed. The City approved the 

Developer's applications in contravention of the law. The City consistently 

represented that an application for a Major Modification pursuant to Title 19 of the  

. . .
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City's Code is required to change this designation.   The District Court correctly told 

the City to follow the law, the very law which it repeatedly admitted. 

DATED this 6th day of February, 2018. 

     PISANELLI BICE PLLC 

     By:   /s/ Todd L. Bice     
Todd L. Bice, Esq., Bar No. 4534

 Dustun H. Holmes, Esq., Bar No. 12776 
400 South 7th Street, Suite 300

 Las Vegas, Nevada   89101 

Attorneys for Respondents  
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