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BEFORE THE

STATE BOARD OF EQUALIZATION

In the matter of 180 Land Co LLC,

  Petitioner.

Case No.:  
Date of Hearing:  September 18, 2017 
Time of Hearing: 9:00 a.m. 

PETITIONER’S OPENING BRIEF

Petitioner, 180 Land Co LLC (“Petitioner” or “Taxpayer”), by and through its

undersigned counsel, hereby submits its Opening Brief in connection with Taxpayer’s Petition for 

Direct Appeal filed July 17, 2017 (the “Appeal”).  This Appeal is (i) an appeal of the determination 

by the Clark County Assessor (the “Assessor”) that the golf course property owned by Petitioner 

has been converted to a higher use and of the resulting assessment of deferred taxes based on such 

determination, and (ii) an appeal of the Assessor’s determination that the golf course property 

owned by Petitioner no longer qualifies for “open-space” (golf course) use assessment (to the 

extent that such determination is separate and distinct from that identified in subsection (i)).   

This Opening Brief (and Petitioner’s Appeal) is made and based upon the Points and 

Authorities set forth below, the Declaration of Todd Davis, Esq. submitted herewith (the “Davis 

Dec.”), the pleadings and papers on file herein (including, without limitation, Form 5102SBE 

(Taxpayer Petition for Direct Appeal) previously filed by Petitioner), the witness and 

documentary evidence to be submitted by Petitioner,1 and any argument of counsel that the State 

1 Pursuant to NAC 361.737(10), on or before September 8, 2017, Petitioner will be providing (a) 
the names of all witnesses expected to offer testimony at the hearing, together with a summary of 
(and/or declaration setting forth) the anticipated testimony of such witnesses, and (b) a copy of 
each exhibit and other documentary evidence that Petitioner expects to introduce at the hearing.  
This Appeal and Opening Brief is also made and based on such evidence. 
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Board of Equalization (the “SBE”) may permit at the time of the hearing on the Appeal.   

POINTS AND AUTHORITIES

I. INTRODUCTION.

Petitioner owns several parcels of real property located in Clark County, Nevada, that 

(collectively with certain other property owned by other entities) comprise real property that was 

leased to a third-party golf-operator for the operating of the Badlands Golf Course.  Through no

fault of Petitioner, and as a result of adverse financial conditions, the operator of the Badlands 

Golf Course terminated its lease for the golf course on or about December 1, 2016 (as will be 

demonstrated, Petitioner used its commercially reasonable and substantial efforts to prevent the 

closure of the golf course, including, without limitation, by offering to reduce rent to Zero dollars 

and by attempting to negotiate the reduction of the cost of water leased from a third party, for the 

benefit of the golf operator, albeit to no avail).  Thereafter, the Assessor determined, based solely 

on the fact that “the Badlands Golf Course has been closed for play,” that: (i) Petitioner would be 

obligated to pay deferred tax liability as a result of the cessation of use of the property as a golf 

course for the current fiscal year and the previous 6 years, and (ii) Petitioner’s property no longer 

qualified for open-space golf-course assessment for the upcoming 2017-2018 tax year.2

As will be demonstrated herein, and by the testimony and documentary evidence to be 

submitted by Petitioner, mere cessation of operation of property for golfing does not trigger an 

obligation to pay deferred tax liability.  Rather, either (1) a physical alteration of the property, (2)

the mapping of the property for “non-golfing use” or (3) a re-zoning of the property is required 

before any assessment of deferred tax liability can properly be made.  Here, there is (and has not 

been) any such activity with respect to the property – there has been no physical alteration of the 

property, no mapping of the property for “non-golfing use” and no re-zoning of the property;

rather, the real property remains ready, albeit dormant, for the operation of a golf course.  As 

such, any assessment of deferred tax liability is in error.  

In addition, as will be demonstrated herein, and by the testimony and documentary 

evidence to be submitted by Petitioner, the Assessor’s determination that Petitioner’s property 

2 See Exhibit 1. 
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ceased to qualify for open-space use assessment based on the closure of the Badlands Golf 

Course is in error.3  As such, the Property should continue to be assessed pursuant to NRS 

361A.220 and 361A.225. 

II. PRELIMINARY MOTION.4

Petitioner hereby requests an order from the SBE that Petitioner’s Appeal be bifurcated,

such that the issues of conversion to a higher use/disqualification from open-space assessment be 

heard first, at the scheduled September 18, 2017 hearing, and thereafter, in the event the SBE

determines that the use of the property at issue has either been converted to a higher use or no 

longer is classified for golf course use assessment, then the issue of valuation for the subject 

property be heard at the next SBE hearing.  The issues of valuation are moot if the SBE agrees 

with Petitioner that assessment of deferred tax liability is erroneous and that the determination 

that the property at issue ceased to qualify for open-space use assessment is in error. 

Petition would be unduly burdened in the event it were required to produce competent 

valuation evidence for each of the six (6) parcels of real property owned by Petitioner for, not 

only the upcoming 2017-18 tax year, but also the current fiscal year and prior 6-years, as asserted

by the Assessor.  As set forth in more detail below, the Notice of Conversion indicating the 

valuation for these periods as determined by the Clark County Assessor was dated May 31, 2017 

and was not received by Taxpayer until June 6, 2017.5  It is unduly burdensome, due to the 

limited time between receipt of the Notice of Conversion, the time for filing the Appeal and the 

scheduling of the hearing on such Appeal, for Taxpayer to analyze and obtain evidence with 

respect to multiple parcels of real property for what amounts to 8 separate tax years, especially in 

the event the need for such evidence of valuation may, in fact, be moot.  In addition, to date, 

Petitioner has never received formal notice of the upcoming hearing from the SBE.6

3 This aspect of the Appeal is being advanced to the extent that the determination of open-space 
use assessment for the 2017-2018 tax year is separate and distinct from any determination 
regarding assessment of deferred tax liability based on conversion of the property to higher use.
4 This preliminary motion is being filed pursuant to NAC 361.705(3) 
5 See Davis Dec. ¶ 5. 
6 Pursuant to NAC 361.7014(4)(c), the SBE is required to “notify the petitioner and respondent 
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As such, Petitioner has good cause for this request that the Appeal and the pending

hearing be bifurcated so as to address solely the issue of the validity of the determination by the 

Assessor that the classification of the use of the property at issue has been converted to a higher 

use and/or that the property at issue has been disqualified from open-space assessment. Thus, 

Petitioner respectfully requests its motion to bifurcate the Appeal and hearing be granted.

III. SUMMARY OF FACTS AND PROCEDURAL HISTORY. 

a) Petitioner is the owner of certain parcels of real property located within Clark 

County, Nevada, that are commonly identified as APNs: 138-31-801-002, 138-31-201-005, 138-

31-601-008, 138-31-702-003, 138-31-702-004 and 138-31-712-004 (the “Property”).

b) The Property comprises a portion of the real property generally known as the 

Badlands Golf Course (the “Golf Course”). 

c) The Property has been used as a part of the Golf Course since 2010 (i.e., during 

all relevant tax years at issue in this matter, including from and after the 2010-2011 tax year)

until closure of the Golf Course on December 1, 2016 by the then lessee of the Property. 

d) On or about February 22, 2017, Petitioner received notice from the Clark County 

Assessor regarding Assessor’s Golf Course Assessment – which notice indicated that “the 

Badlands Golf Course has been closed for play and is therefore disqualified for open-space 

                                                 (continued) 
that the case has been docketed for a hearing.”  Petitioner first heard of this scheduled hearing on
August 10, 2017, by virtue of a phone call from the Assessor’s attorney to discuss a briefing 
schedule. The Assessor also has failed to timely comply with the applicable statutory 
requirements.  For example, pursuant to NRS 361A.271, within 30 days after determining that 
property has been converted to a higher use, notice must be given, which notice must contain 
taxable and assessed values for current and recapture periods.  The Assessor’s determination in 
this case appears to have been made on February 22, 2017 (the date of its first correspondence 
indicating deferred tax liability will be assessed, which as noted in Fn. 7 infra, was also not in 
compliance with the statutory requirements), but notice of revaluation was not given within the 
requisite 30-day period – it was not given until May 31, 2017 (which has resulted in prejudice to 
Petitioner as it relates to issues of valuation). These failures to comply with statutory 
requirements by the SBE and Assessor are separate and distinct grounds (which grounds are 
hereby invoked by Petitioner) for a finding that the determination by the Assessor is in error and 
should not be sustained (as a result of a lack of due notice to Petitioner).  In addition, these 
failures further justify Petitioner’s reasonable request for bifurcation of its Appeal (which request 
was also made in Petitioner’s July 15, 2017 Petition Form 5102SBE (Taxpayer Petition for 
Direct Appeal), but to date no formal determination has been made on such request).
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assessment based on NRS 361A.230.”  A true and correct copy of this letter is attached hereto as 

Exhibit 1.7

f) On or about May 31, 2017, Petition received a “Notice of Conversion” from the 

Clark County Assessor, which referenced the February 22, 2017 letter and the “disqualification

[of the Property] for open space assessment under NRS 361A.230.”  The May 31, 2017 notice 

assessed values for Property for the upcoming 2017-2018 tax year, the current tax year and for 

the preceding 6 tax years (i.e., dating back to the 2010-2011 tax years).  A true and correct copy 

of this letter is attached hereto as Exhibit 2.8

g) On July 17, 2017, Petitioner timely filed Form 5102SBE (Taxpayer Petition for 

Direct Appeal) with the Nevada State Board of Equalization (the “SBE”), appealing the 

determination of the Assessor set forth in its February 22, 2017 and May 31, 2017 

correspondence. 

IV. LEGAL ANALYSIS.

A. The Property has not been converted to a higher use. 

The obligation of a taxpayer that previously received an open-space/golf-course use 

assessment (as Petitioner had received with respect to the Property) to pay deferred taxes is only 

triggered upon conversion of the property to a higher use.9 In this matter, no conversion of the 

Property to a higher use has occurred.  As such, any assessment of deferred taxes is improper. 

7 See also Davis Dec. at ¶ 4.  Pursuant to NRS 361A.230(3), “[w]henever open-space real 
property becomes disqualified…, the county assessor shall send a written notice of 
disqualification by certified mail with return receipt requested to each owner of record. The 
notice must contain the assessed value for the ensuing fiscal year.” (emphasis added).  In this 
matter, the February 22, 2017 did not contain the assessed value for the ensuing fiscal year and, 
as such, was defective.
8 See Id. at ¶ 5. As set forth above, pursuant to NRS 361A.271, within 30 days after determining 
that property has been converted to a higher use, notice must be given, which notice must contain 
taxable and assessed values for current and recapture periods.  This May 31, 2017 notice was not 
timely made.
9 NRS 361A.265(1).  It is only in the event that a parcel or any portion of a parcel of real 
property which has received open-space use assessment has been converted to a higher use that 
the county assessor may add to the tax extended against that portion of the property on the next 
property tax statement the deferred tax.  NRS 361A.280.  A finding of “conversion to higher 
use” does not apply to any portion of the parcel that continues to qualify as open-space real 

LO 00009249
2207

12404



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 6 - 

SA
N

TO
R

O
 W

H
IT

M
IR

E 
10

10
0 

W
. C

ha
rle

st
on

 B
lv

d.
, S

ui
te

 2
50

, L
as

 V
eg

as
, N

ev
ad

a 
 8

91
35

 
(7

02
) 9

48
-8

77
1 

– 
fa

x 
(7

02
) 9

48
-8

77
3 

 

A property is “converted to a higher use” for property tax purposes only if:10

(a)  a physical alteration11 of the surface of the property occurs enabling it to 

be used for a higher use; 

(b)  a final map12 or parcel map13 is recorded which creates one or more 

parcels not intended for open-space use;14

(c)  a final map or parcel map exists which creates one or more parcels not 

intended for open-space use; or

(d)  a change in zoning to a higher use is made at the request of the owner. 

In Convention Properties v. Washoe County Assessor, 106 Nev. 400 (1990), the Nevada 

Supreme Court considered the issue of whether property was converted to a higher use within the 

meaning of NRS 361A.031.  In Convention Properties, a parcel map which created a non-

agricultural use, namely various residential and commercial uses, was approved and accepted by 

the City of Reno.  Id. at 402.  In addition, the taxpayer in Convention Properties also applied for 

                                                 (continued) 
property.  NRS 361A.031(2).  As such, the Property must be analyzed on a parcel-by-parcel 
basis, with respect to the question of whether any portion thereof has been converted to a higher 
use (and, pursuant to statute, conversion of a parcel or portion of a parcel does not indicate that 
any other parcel of a taxpayer has been converted).
10 NRS 361A.031 
11 A physical alteration for this purpose is “the application of man-made changes, including, 
without limitation, changes in the contour of the land, removal of native plant life, diversion of 
water channels and building site improvements intended to enable the land to be used for 
purposes other than agricultural uses.”  NAC 361A.210.  In this matter, no physical alteration to 
the Property has been made that would enable it to be used for a higher use.   
12 Within the meaning of NRS 278.0145. 
13 Within the meaning of NRS 278.017. 
14 To support any finding that such a map creates one or more parcels not intended for 
agricultural use, the County Assessor must consider: (a) the size of the parcel or parcels being 
created; (b) the capacity of the property, including, without limitation, suitability, terrain, 
availability of water, soil capabilities, type of vegetation grown, growing season, animal unit 
months and animal units; (c) the viability of the property, including, without limitation, cost and 
availability of water, soil capacities, market proximity, fencing and suitability of the property for 
other uses; and (d) any other factors or criteria that the assessing authority deems appropriate 
under the circumstances.  NAC 361A.220.  In this matter, and based upon a review of the 
appraisal records for the Property, no such considerations were evaluated or noted.  See also 
Exhibit 3 and Davis Dec. ¶ 6. 
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and was granted changes in the master plan, tentative map, and zoning.  Id.  These activities were 

determined to constitute a conversion to higher use under NRS 361A.031.  Id.15  As such, the 

Nevada authority on conversion requires factual findings akin to a taxpayer’s recording of a 

parcel map creating various residential and commercial uses and changes in the master plan, 

tentative map, and zoning at the request of taxpayer to support the assessment of deferred tax 

liability.

In this matter, there has been no physical alteration of the Property.  In addition, other 

than the recording of parcel maps, none of which create parcels for non-golf use within the 

meaning of Convention Properties, there has been no final map or parcel map recorded and the 

zoning of the Property has not changed.  The only finding of the Assessor was that the Property 

“has been closed for play” which determination is insufficient for assessment of deferred tax 

liability.16 In fact, Petitioner actively sought to keep the golf course open through various lease 

amendments reducing the rent, and by allowing a replacement operator to take over the lease at a 

reduced rate.  As such, the Property has not been converted to a higher use within the meaning of

NRS 361A.031(1) and Convention Properties which is required for the Assessor to properly

impose deferred tax liability.

B. The Property should continue to be assessed for open-space/golf-course use.

The Assessor in this matter removed the Property from the reduced value open-space golf 

course assessment for the upcoming 2017-2018 tax year, and assessed deferred tax liability.  See

Exhibit 1.  The removal of the Property from open-space assessment, if determined separate and 

distinct from the assessment of deferred tax liability, is in error.  

15 In interpreting NRS 361A.031(1)(b), the Court also indicated the language should be read as 
follows:  “The recording of a final map or parcel map which creates one or more parcels for non-
agricultural use.”  Id. at 404.   
16 See Jackson Township v. Paolin, 437 A.2d 344, 352, 3 N.J. Tax 39, 53 (1981) (in construing 
an agricultural-use assessment provision, the Court held that the failure of a taxpayer to devote 
his property actively to agriculture was not a “change in use” so as to trigger imposition of 
rollback taxes upon the property). The Jackson Township noted that “[i]t is difficult to imagine 
that the intent of any rollback provision was to impose an extra tax burden on a landowner who 
simply … no longer could actively devote his property to agriculture.”  See also Minutes of the 
Nevada State Legislature, Assembly Committee on Growth and Infrastructure, May 10, 2005,
stating that that “[w]hen it is sold for a higher use, you have to pay 7 years back taxes.” 
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1. The Property may still be used for golfing. 

Property used as a golf course is designated and classified for property tax assessments as 

open-space real property and must be assessed as an open-space use.17  A “golf course” for this 

purpose means either: (a) “real property that may be used for golfing or golfing practice by the 

public or by the members and guests of a private club” or (b) improvements to that real property, 

including, without limitation, turf, bunkers, trees, irrigation, lakes, lake liners, bridges, practice 

ranges, golf greens, golf tees, paths and trails.18 The relevant statutes allow seasonal closures, 

temporary closures for maintenance and longer temporary closures necessary for the 

continuation of golf-course use to occur, without any disqualification of the property from open-

space assessments.  NRS 361A.230(1)(c).19

There is no dispute in this matter that, prior to the departure of the two (2) golf course 

operators/lessees, the Property was used as a golf course within the meaning of the relevant

statutes.  The Property, however, may still be used for golfing or golfing practice within the 

meaning of NRS 361A.0315(a).  The relevant statutes do not require property to be maintained 

as a championship golf course, do not require a taxpayer to maintain any minimum number of 

holes on such property, and do not require such property to be maintained in any specific 

condition; rather, property is a golf course if it may be used for golfing or golfing practice by the 

public or by the members and guests of a private club.  NRS 361A.0315(a).20 In this matter, the 

Property can and could be used for golf or golfing practice, as there has been no physical 

17 NRS 361A.170(1). 
18 NRS 361A.0315(a) (emphasis added). Certain property (a commercial driving range, for 
example, not operated in conjunction with a golf course, and certain other buildings associated 
with a golf course) are specifically excepted out of the definition of “golf course”.  NRS 
361A.0315(b). 
19 Petitioner hereby notifies the Assessor pursuant to NRS 361A.230(1)(c) of the temporary 
closure of the Property as a result of the termination by the golf course operator of its lease for 
the Property, as set forth above. 
20 See also Minutes of the Nevada State Legislature, Assembly Committee on Growth and 
Infrastructure, May 10, 2005, discussing the relatively low standard of qualifying for a golf-
course, and indicating the 7-years deferred taxes would be the guaranty that a taxpayer would not 
put “a few cups and flags in the ground, [call] something a tee box and a green, and [qualify to 
reduce] their tax liability …?”.  
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alteration, mapping activity or zoning change that would prevent golf use of the Property.  As 

such, any determination that the closure of the Badlands Golf Course less than 1-year ago is 

sufficient to effect a non-open-space assessment for the upcoming 2017-2018 tax year is in error. 

2. Statutory Authority requires Conversion of Use.

The relevant authority combines a finding of cessation of use with a finding of 

conversion of use as it relates to a determination of disqualification from open-space use 

assessment, as opposed to allowing disqualification from open-space use assessment solely based 

on a finding of cessation of operations (without a corresponding finding of conversion to higher 

use).  Pursuant to well-settled authority, any conflict/ambiguity as to whether mere cessation of 

use alone (let-alone, cessation of “operations” as is present in this matter) is sufficient to 

disqualify the Property from open-space assessment must be resolved in favor of Petitioner.21

The Assessor’s determination as set forth in its February 22, 2017 correspondence is 

based on NRS 361A.230(c), which the Assessor seems to rely on as support for its determination

that property becomes disqualified by the cessation of operations of the property for golfing or 

golfing practice by virtue of the departure of the lessee(s)/operator(s).22  However, a more 

detailed review of the statutes at issue and legislative history require that any determination of 

cessation of use be combined with a finding of conversion to a higher use, such that re-

assessment of the Property based solely on a finding of cessation of operations is inappropriate. 

NRS 361A.271, for example, provides that “[w]ithin 30 days after determining that 

property has been converted to a higher use, the county assessor shall send a written notice of 

21 Tax statutes are to be construed in favor of the taxpayer. State, Dep't of Taxation v. Visual 
Commc'ns, Inc., 108 Nev. 721, 725, 836 P.2d 1245, 1247 (1992).  In Visual Commc’ns, the Court 
held that the taxing statutes and regulations at issue were conflicting and inconsistent (because 
the statutes and regulations cited by the Department of Taxation appeared to subject a 
photographer's labor to the sales tax, whereas the regulation cited by the taxpayer appear to 
exempt the labor from the tax) and resolved such conflict in favor of the taxpayer.  Id. at 1247
(citing Cashman Photo v. Nevada Gaming Comm'n, 91 Nev. 424, 538 P.2d 158 (1975), which 
held that "Taxing statutes when of doubtful validity or effect must be construed in favor of the 
taxpayers. A tax statute particularly must say what it means. We will not extend a tax statute by 
implication."). 
22 As asserted in Section IV(A) above, a finding of cessation of use, even if sustained by the 
SBE, does not trigger the assessment of deferred tax liability; rather, NRS 361A.265, et seq. 
governs deferred tax liability, and requires a finding of conversion of property to higher use.  

LO 00009253
2211

12408



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 10 - 

SA
N

TO
R

O
 W

H
IT

M
IR

E 
10

10
0 

W
. C

ha
rle

st
on

 B
lv

d.
, S

ui
te

 2
50

, L
as

 V
eg

as
, N

ev
ad

a 
 8

91
35

 
(7

02
) 9

48
-8

77
1 

– 
fa

x 
(7

02
) 9

48
-8

77
3 

 

that determination by certified mail, return receipt requested, to each owner of record.  The 

notice must contain the taxable and assessed values for the next tax roll and all prior years for 

which a deferred tax or penalty is owed pursuant to NRS 361A.280 or 361A.283.” (emphasis 

added). In this matter, the May 31, 2017 “Notice of Conversion” presumably was the notice 

contemplated by NRS 361A.271.  Thus, the Assessor itself in this matter combines cessation of 

operations (which it determined occurred in its February 22, 2017 correspondence) with a 

finding of conversion to higher use – as, the May 31, 2017 was, itself, labeled a “Notice of 

Conversion.”23  In addition, pursuant to NRS 361A.280, the procedure for assessing deferred 

taxes based upon a finding of conversion is set forth.  However, such provision further provides 

that “[t]he county assessor shall assess the property pursuant to NRS 361.227 for the next fiscal 

year following the date of conversion to a higher use.”  NRS 361A.280 (emphasis added).

Again, these statutes confirm that disqualification from open-space assessment is triggered upon 

a finding of conversion, not solely based on cessation of operations. 

In Convention Properties, wherein the Nevada Supreme Court undertook a fairly detailed 

analysis of the relevant statutory provisions, the Court noted that “… because of appellants’ 

actions towards selling the property for commercial and residential development. … the assessor 

applied a higher tax rate and also sought payment of deferred taxes as required by statute.”  

Convention Properties, 106 Nev. at 401. There was no independent determination of cessation 

of use in Convention Properties; rather, that Court’s finding of conversion to higher use 

triggered both disqualification from open-space assessment for the succeeding tax year (i.e., the 

application of a higher tax rate), plus the obligation for payment of deferred taxes.

Petitioner’s investigation into this matter has not revealed any authority, other than a 

reference to cessation of use in NRS 361A.230(c) (versus a mere cessation of “operations” as 

occurred in this matter) which appears to be contradicted by other references within NRS 

Chapter 361A, that would justify the exclusion of the Property from continued open-space use 

assessment without also a determination that the Property has been converted to a higher use.  

23 NRS 361A.273(2), providing authority for the instant Appeal, similarly refers to an appeal of a 
determination that “the property has been converted to a higher use.”   
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This correlates with the definition of golf course analyzed above (i.e., NRS 361A.0315(a)), 

which defines a golf-course as any property that may be used for golf or golfing practice.  In the 

present case, while “operations” may have stopped due to the departure of two (2) golf lessee 

operators, the Property may still be used for golf or golfing practice.  As noted above, any 

conflict or ambiguity must be resolved in favor of Petitioner and, as such, the Assessor’s 

disqualification of the Property from open-space assessment for the 2017-2018 tax year is in 

error.

V. CONCLUSION.

Based on the foregoing, the SBE should determine the Assessor’s assessment of deferred 

tax liability against Petitioner and the Property was in error because the Property has not been 

converted to a higher use and should require the Assessor to continue to assess the Property as 

“open-space” use for the 2017-2018 tax year.  In addition, Petitioner should be afforded the right to 

appeal the determination of value made by the Assessor in a subsequent hearing, in the event the 

SBE sustains the determinations of the Assessor.

Dated this 29th day of August, 2017. 

SANTORO WHITMIRE

/s/ Andrew J. Glendon 
ANDREW J. GLENDON, ESQ.
Nevada Bar No. 7351 
10100 W. Charleston Blvd., Suite 250 
Las Vegas, Nevada 89135

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on the 29th day of August, 2017, a true and correct copy of 

the PETITIONER’S OPENING BRIEF was served by e-mail and by depositing for mailing in 

the U.S. Mail, postage prepaid and addressed to: 

Anita Moore 
Nevada State Board of Equalization 
1550 College Parkway
Carson City, Nevada 89706 
Facsimile: (775) 684-2020  
Email:  anita.moore@tax.state.nv.us 

Lisa Logsdon
Deputy District Attorney
Office of the Clark County District Attorney – Civil Division
500 S. Grand Central Parkway, Suite 5075 
P.O. Box 552215 
Las Vegas, NV 89155-2215 
Facsimile: (702) 382-5178 
Email: Lisa.Logsdon@ClarkCountyDA.com

Attorney for Respondent

/s/ Kristen Capella     
An employee of SANTORO WHITMIRE
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ANDREW J. GLENDON, ESQ. 
Nevada Bar No. 7351 
aglendon@santoronevada.com 
SANTORO WHITMIRE 
10100 W. Charleston Blvd., #250 
Las Vegas, Nevada  89135 
Telephone: 702/948-8771 
Facsimile: 702/948-8773 

Attorneys for Petitioner  

BEFORE THE 

STATE BOARD OF EQUALIZATION 

In the matter of 180 Land Co LLC,

Petitioner.

Case No.:
Date of Hearing:  September 18, 2017
Time of Hearing: 9:00 a.m.

DECLARATION OF TODD DAVIS, ESQ.

I, Todd Davis, Esq., pursuant to NRS 53.045 and under penalty of perjury of the State of

Nevada, hereby declare the following are true and correct to the best of my knowledge: 

1. I am General Counsel of EHB Companies, LLC, the Manager of 180 Land Co 

LLC, the Petitioner in the above-captioned matter, and I am familiar with the facts and 

circumstances of such matter. 

2. I am competent to testify to the matters set forth herein, of which I have personal 

knowledge.  If called as a witness to testify, I could and would truthfully testify to the matters set 

forth herein. 

3. I make this declaration in support of Petitioner’s Opening Brief. 

4. Attached as Exhibit 1 to the Opening Brief is a true and correct copy of 

correspondence dated February 22, 2017, from the Clark County Assessor to Petitioner. 

5. Attached as Exhibit 2 to the Opening Brief is a true and correct copy of 

correspondence dated May 31, 2017, from the Clark County Assessor to Petitioner. This notice 

was received by Petitioner on June 6, 2017. 

6. Attached as Exhibit 3 to the Opening Brief is a true and correct copy of most 

recent appraisal records of the Assessor for the Property. 
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EXHIBIT “1”  
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EXHIBIT “2”  

LO 00009261
2219

12416



LO 00009262
2220

12417



LO 00009263
2221

12418



EXHIBIT “3”  
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1

Kristen Capella

From: Jeff Payson <jdp@ClarkCountyNV.gov>
Sent: Tuesday, August 15, 2017 5:19 PM
To: Andy Glendon
Cc: Lisa Logsdon; David Bichsel; Jim Jacobs; Jeffrey Bonesteel
Subject: record Request
Attachments: 13831201005.pdf; 13831702004.pdf; 13831801002.pdf; 13831801003.pdf; 

13832210008.pdf; 13832301005.pdf; 13832301007.pdf; 13831201005.pdf; 
13831601008.pdf; 13831702003.pdf; 13832202001.pdf; sketch1383221000802.pdf; 
sketch1383221000803.pdf; sketch 138-32-210-008.pdf; GISplot_SubjectX2_
08-36-39.pdf; GISplot_SubjectX2_09-18-39.pdf; GISplot_Vicinity_08-28-40.pdf; 
GISplot_Vicinity_08-36-39.pdf; GISplot_Vicinity_09-18-39.pdf; GISplot_Aerial_NearMap_
08-28-40.pdf; GISplot_Aerial_NearMap_08-36-39.pdf; GISplot_Aerial_NearMap_
09-18-39.pdf; GISplot_SubjectX2_08-28-40.pdf; Golf Tables FY16-17.pdf

Mr. Glendon,

I have attached the most recent appraisal records for the properties under appeal with the State Board of Equalization,
cases; 17 175, 17 176 and 17 177. This includes the most recent (2017 2018) property record cards and the sketch of
the improvements that are all found on parcel 138 32 210 008, these records are what are considered our appraisals.
Also included are the parcel and aerial maps of the subjects, and finally the Golf Tables that are the basis for the
valuation of the golf course as open space. These tables are developed and provided to us by the Nevada Department of
Taxation.

Information specific to the appeal of the properties will be provided as we work the cases, and based on your briefing,
but no later than 10 days prior to the hearing.

Regards,
Jeff Payson
Manager of Property Appraisal
Clark County Assessor’s Office
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Agenda Item No.: 71.

 AGENDA SUMMARY PAGE
CITY COUNCIL MEETING OF: MAY 16, 2018 

DEPARTMENT: CITY CLERK
DIRECTOR: LUANN D. HOLMES Consent   Discussion

SUBJECT: 
For Possible Action - Any items from the afternoon session that the Council, staff and /or the 
applicant wish to be stricken, tabled, withdrawn or held in abeyance to a future meeting may be 
brought forward and acted upon at this time 

BACKUP DOCUMENTATION:
Combined Verbatim Transcript for Items 71 and 74-83 

Motion made by CAROLYN G. GOODMAN to Hold in abeyance Items 86-91, 98 and 99 to 
6/20/2018 and Items 110 and 111 to 7/18/2018 

Passed For:  7; Against: 0; Abstain: 0; Did Not Vote: 0; Excused: 0 
CEDRIC CREAR, MICHELE FIORE, BOB COFFIN, CAROLYN G. GOODMAN, LOIS 
TARKANIAN, STAVROS S. ANTHONY, STEVEN G. SEROKA; (Against-None); (Abstain-
None); (Did Not Vote-None); (Excused-None) 

Motion made by STEVEN G. SEROKA to Strike Items 74-83 

Passed For:  5; Against: 2; Abstain: 0; Did Not Vote: 0; Excused: 0 
CEDRIC CREAR, BOB COFFIN, LOIS TARKANIAN, STAVROS S. ANTHONY, STEVEN 
G. SEROKA; (Against-MICHELE FIORE, CAROLYN G. GOODMAN); (Abstain-None); (Did 
Not Vote-None); (Excused-None) 

NOTE:  Due to technical difficulties, Councilwoman Fiore orally voted No for Items 74-83.  
Additionally, the video does not reflect the vote accurately, in that subsequent to the vote, 
Councilman Crear requested that his vote be reflected in the affirmative. 

Attorney Mark Hutchison submitted as backup a Notice of Decision by the State of Nevada State 
Board of Equalization and Signed Stipulations by the Clark County Assessor's Office for Items 
74-83; the documentation was attached as backup under Items 74, 75, 78, 81 and 83. 

Minutes: 
MAYOR GOODMAN read the items listed for action for which the requests had been submitted 
prior to the meeting.  COUNCILMAN SEROKA indicated he had additional items to consider; 
the Mayor suggested voting on the items as read, and she motioned to do so.  Subsequently, 
COUNCILMAN SEROKA made remarks for the record and motioned to strike Items 74-83.  
Much discussion ensued regarding that motion which is reflected in the verbatim transcript that 
is made a part of the final minutes for this item and Items 74-83. 

A Combined Verbatim Transcript for Items 71 and 74-83 is made part of the Final Minutes. 

CLV188123
2300

12501
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No. of Pages: 76
Certified & Signed at 8:01 a.m. on July 16, 2018
by: Patricia M. Cabrera, Enterprise Records Officer
City of Las Vegas



                                                
Agenda Item No.: 71.

CITY COUNCIL MEETING OF: MAY 16, 2018 

Appearance List 
CAROLYN G. GOODMAN, Mayor 
STEVEN G. SEROKA, Councilman 
CEDRIC CREAR, Councilman 
MICHELE FIORE, Councilwoman 
LUANN D. HOLMES, City Clerk 
LOIS TARKANIAN, Councilwoman 
BRAD  JERBIC, City Attorney 
BOB COFFIN, Councilman 
SCOTT ADAMS, City Manager 
STAVROS S. ANTHONY, Councilman 
ROBERT SUMMERFIELD, Director of Planning 
TOM PERRIGO, Executive Director, Community Development  
STEPHANIE ALLEN, 1980 Festival Plaza, on behalf of the applicant 
MARK HUTCHISON, Counsel for the applicant 
ELIZABETH GHANEM HAM, in-house Counsel, on behalf of the applicant 
MICHAEL BUCKLEY, on behalf of the homeowners 
FRANK SCHRECK, 9824 Winter Palace Drive 
YOHAN LOWIE, property owner 
DOUG RANKIN, on behalf of the homeowners 
BOB PECCOLE, Attorney, and homeowner at 9740 Verlaine Lane 
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CITY COUNCIL MEETING OF 

MAY 16, 2018 

VERBATIM TRANSCRIPT – AGENDA ITEMS 71 AND 74-83 

 

Page 1 of 74 
 

ITEM 71 - For Possible Action - Any items from the afternoon session that the Council, 1

staff and /or the applicant wish to be stricken, tabled, withdrawn or held in abeyance to a 2

future meeting may be brought forward and acted upon at this time 3

Agenda Item 71, for possible action, any items Council, Staff and/or applicant wish to be 4

stricken, tabled, withdrawn, held in abeyance to a future meeting may be brought forward 5

and acted upon at this time.  6

7

ITEM 74 - GPA-72220 - ABEYANCE ITEM - GENERAL PLAN AMENDMENT - 8

PUBLIC HEARING - APPLICANT/OWNER: 180 LAND CO, LLC - For possible action 9

on a request for a General Plan Amendment FROM: PR-OS 10

(PARKS/RECREATION/OPEN SPACE) TO: ML (MEDIUM LOW DENSITY 11

RESIDENTIAL) on 132.92 acres on the east side of Hualapai Way, approximately 830 feet 12

north of Charleston Boulevard (APNs 138-31-601-008; and 138-31-702-003 and 004), Ward 13

2 (Seroka) [PRJ-72218].  The Planning Commission vote resulted in a tie, which is 14

tantamount to a recommendation of DENIAL. Staff recommends APPROVAL. 15

16

ITEM 75 - WVR-72004 - ABEYANCE ITEM - WAIVER - PUBLIC HEARING - 17

APPLICANT/OWNER: 180 LAND CO, LLC, ET AL - For possible action on a request for 18

a Waiver TO ALLOW 40-FOOT PRIVATE STREETS WITH NO SIDEWALKS WHERE 19

47-FOOT PRIVATE STREETS WITH FIVE-FOOT SIDEWALKS ON BOTH SIDES 20

ARE REQUIRED WITHIN A PROPOSED GATED RESIDENTIAL DEVELOPMENT on 21

a portion of 71.91 acres on the north side of Verlaine Court, east of Regents Park Road 22

(APN 138-31-601-008; 138-32-202-001; 138-32-210-008; and 138-32-301-007), R-PD7 23

(Residential Planned Development - 7 Units per Acre) and PD (Planned Development) 24

Zones, Ward 2 (Seroka) [PRJ-71990].  The Planning Commission (4-2-1 vote) and Staff 25

recommend APPROVAL. 26

27

ITEM 76 - SDR-72005 - ABEYANCE ITEM - SITE DEVELOPMENT PLAN REVIEW 28

RELATED TO WVR-72004 - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND 29
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CO, LLC, ET AL - For possible action on a request for a Site Development Plan Review 30

FOR A PROPOSED 75-LOT SINGLE FAMILY RESIDENTIAL DEVELOPMENT on a 31

portion of 71.91 acres on the north side of Verlaine Court, east of Regents Park Road 32

(APNs 138-31-601-008; 138-32-202-001; 138-32-210-008; and 138-32-301-007), R-PD7 33

(Residential Planned Development - 7 Units per Acre) and PD (Planned Development) 34

Zones, Ward 2 (Seroka) [PRJ-71990].  The Planning Commission (4-2-1 vote) and Staff 35

recommend APPROVAL. 36

37

ITEM 77 - TMP-72006 - ABEYANCE ITEM - TENTATIVE MAP RELATED TO WVR-38

72004 AND SDR-72005 - PARCEL 2 @ THE 180 - PUBLIC HEARING - 39

APPLICANT/OWNER: 180 LAND CO, LLC - For possible action on a request for a 40

Tentative Map FOR A 75-LOT SINGLE FAMILY RESIDENTIAL SUBDIVISION on 41

22.19 acres on the north side of Verlaine Court, east of Regents Park Road (APN 138-31-42

601-008), R-PD7 (Residential Planned Development - 7 Units per Acre) Zone, Ward 2 43

(Seroka) [PRJ-71990].  The Planning Commission (4-2-1 vote) and Staff recommend 44

APPROVAL. 45

46

ITEM 78 - WVR-72007 - ABEYANCE ITEM - WAIVER - PUBLIC HEARING - 47

APPLICANT/OWNER: 180 LAND CO, LLC, ET AL - For possible action on a request for 48

a Waiver TO ALLOW 40-FOOT PRIVATE STREETS WITH NO SIDEWALKS WHERE 49

47-FOOT PRIVATE STREETS WITH FIVE-FOOT SIDEWALKS ON BOTH SIDES 50

ARE REQUIRED on a portion of 126.65 acres on the east side of Hualapai Way, 51

approximately 830 feet north of Charleston Boulevard (APN 138-31-702-003; 138-32-202-52

001; 138-32-210-008; and 138-32-301-007), R-PD7 (Residential Planned Development - 753

Units per Acre) and PD (Planned Development) Zones, Ward 2 (Seroka) [PRJ-71991].  The 54

Planning Commission (4-2-1 vote) and Staff recommend APPROVAL. 55

56

ITEM 79 - SDR-72008 - ABEYANCE ITEM - SITE DEVELOPMENT PLAN REVIEW 57

RELATED TO WVR-72007 - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND 58
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CO, LLC, ET AL - For possible action on a request for a Site Development Plan Review 59

FOR A PROPOSED 106-LOT SINGLE FAMILY RESIDENTIAL DEVELOPMENT on a 60

portion of 126.65 acres on the east side of Hualapai Way, approximately 830 feet north of 61

Charleston Boulevard (APNs 138-31-702-003; 138-32-202-001; 138-32-210-008; and 138-32-62

301-007), R-PD7 (Residential Planned Development - 7 Units per Acre) and PD (Planned 63

Development) Zones, Ward 2 (Seroka) [PRJ-71991].  The Planning Commission (4-2-1 64

vote) and Staff recommend APPROVAL. 65

66

ITEM 80 - TMP-72009 - ABEYANCE ITEM - TENTATIVE MAP RELATED TO WVR-67

72007 AND SDR-72008 - PARCEL 3 @ THE 180 - PUBLIC HEARING - 68

APPLICANT/OWNER: 180 LAND CO, LLC - For possible action on a request for a 69

Tentative Map FOR A 106-LOT SINGLE FAMILY RESIDENTIAL SUBDIVISION on 70

76.93 acres on the east side of Hualapai Way, approximately 830 feet north of Charleston 71

Boulevard (APN 138-31-702-003), R-PD7 (Residential Planned Development - 7 Units per 72

Acre) Zone, Ward 2 (Seroka) [PRJ-71991].  The Planning Commission (4-2-1 vote) and 73

Staff recommend APPROVAL. 74

75

ITEM 81 - WVR-72010 - ABEYANCE ITEM - WAIVER - PUBLIC HEARING - 76

APPLICANT/OWNER: 180 LAND CO, LLC, ET AL - For possible action on a request for 77

a Waiver TO ALLOW 40-FOOT PRIVATE STREETS WITH NO SIDEWALKS WHERE 78

47-FOOT PRIVATE STREETS WITH FIVE-FOOT SIDEWALKS ON BOTH SIDES 79

ARE REQUIRED WITHIN A PROPOSED GATED RESIDENTIAL DEVELOPMENT on 80

a portion of 83.52 acres on the east side of Palace Court, approximately 330 feet north of 81

Charleston Boulevard (APN 138-31-702-004; 138-32-202-001; 138-32-210-008; and 138-32-82

301-007), R-PD7 (Residential Planned Development - 7 Units per Acre) and PD (Planned 83

Development) Zones, Ward 2 (Seroka) [PRJ-71992].  The Planning Commission (4-2-1 84

vote) and Staff recommend APPROVAL. 85
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ITEM 82 - SDR-72011 - ABEYANCE ITEM - SITE DEVELOPMENT PLAN REVIEW 86

RELATED TO WVR-72010 - PUBLIC HEARING - APPLICANT/OWNER: 180 LAND 87

CO, LLC, ET AL - For possible action on a request for a Site Development Plan Review 88

FOR A PROPOSED 53-LOT SINGLE FAMILY RESIDENTIAL DEVELOPMENT on a 89

portion of 83.52 acres on the east side of Palace Court, approximately 330 feet north of 90

Charleston Boulevard (APNs 138-31-702-004; 138-32-202-001; 138-32-210-008; and 138-32-91

301-007), R-PD7 (Residential Planned Development - 7 Units per Acre) and PD (Planned 92

Development) Zones, Ward 2 (Seroka) [PRJ-71992].  The Planning Commission (4-2-1 93

vote) and Staff recommend APPROVAL. 94

95

ITEM 83 - TMP-72012 - ABEYANCE ITEM - TENTATIVE MAP RELATED TO WVR-96

72010 AND SDR-72011 - PARCEL 4 @ THE 180 - PUBLIC HEARING - 97

APPLICANT/OWNER: 180 LAND CO, LLC - For possible action on a request for a 98

Tentative Map FOR A 53-LOT SINGLE FAMILY RESIDENTIAL SUBDIVISION on 99

33.80 acres on the east side of Palace Court, approximately 330 feet north of Charleston 100

Boulevard (APN 138-31-702-004), R-PD7 (Residential Planned Development - 7 Units per 101

Acre) and PD (Planned Development) Zones, Ward 2 (Seroka) [PRJ-71992].  The Planning 102

Commission (4-2-1 vote) and Staff recommend APPROVAL. 103

104
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ROBERT SUMMERFIELD, Director of Planning 116

TOM PERRIGO, Executive Director, Community Development  117

STEPHANIE ALLEN, 1980 Festival Plaza, on behalf of the applicant 118

MARK HUTCHISON, Counsel for the applicant 119

ELIZABETH GHANEM HAM, in-house Counsel, on behalf of the applicant 120

MICHAEL BUCKLEY, on behalf of the homeowners 121

FRANK SCHRECK, 9824 Winter Palace Drive 122

YOHAN LOWIE, property owner 123

DOUG RANKIN, on behalf of the homeowners 124

BOB PECCOLE, Attorney, and homeowner at 9740 Verlaine Lane 125

126

(1 hour, 54 minutes) [3:25 – 5:19] 127

128

Typed by:  Speechpad.com 129

Proofed by:  Jacquie Miller 130

131

MAYOR GOODMAN 132

Okay. I will start reading.  133

134

END RELATED DISCUSSION 135

RESUME RELATED DISCUSSION 136

137

COUNCILMAN SEROKA  138

Mayor, I'd like to make a motion also. I have some items to discuss. 139

140

MAYOR GOODMAN  141

Okay. I think that- 142
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COUNCILMAN SEROKA 143

I would like to- 144

145

MAYOR GOODMAN  146

-get through these and then you'll make yours. Or do you want one of those to be discussed? 147

148

COUNCILMAN SEROKA 149

No. No, we can do that if you allow me the floor. Thank you. 150

151

MAYOR GOODMAN  152

Okay. So please vote on Agenda Items 68 through 91, 98, 99, 110, and 111 for those abeyances, 153

assuming technology is, there we go. Please vote and please post. Councilman? 154

155

COUNCILMAN SEROKA 156

Mayor, I have a purely procedural motion. I move to strike- 157

158

MAYOR GOODMAN  159

Oh- 160

161

COUNCILMAN SEROKA 162

Item 74. 163

164

MAYOR GOODMAN  165

-wait, we're not done.  166

167

COUNCILMAN SEROKA 168

What? 169
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MAYOR GOODMAN  170

Hold one sec, sorry. Councilwoman Fiore and Councilman Crear, please vote on those items.  171

172

COUNCILMAN CREAR  173

I apologize (inaudible). Can you restate whatever the motion on the table is? 174

175

MAYOR GOODMAN  176

And Councilwoman Fiore.  Councilwoman Fiore? 177

178

COUNCILWOMAN FIORE  179

I did it. 180

181

MAYOR GOODMAN  182

Do it again. Push, push, push. 183

184

COUNCILWOMAN FIORE  185

There's no button. There's no button.  186

187

LUANN D. HOLMES 188

How would you like to vote? 189

190

COUNCILWOMAN FIORE  191

Yea. There's no, there’s no vote192

193

COUNCILWOMAN TARKANIAN 194

There’s no vote brackets.195

196

MAYOR GOODMAN  197

Okay. Here we go. Now we're posting it. It carries. Now, Councilman- 198
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COUNCILMAN SEROKA 199

-Thank you Ma’am.200

201

MAYOR GOODMAN  202

-Seroka, please.  203

204

COUNCILMAN SEROKA 205

I have purely a procedural motion. Based on procedure, I move to strike Agenda Items 74 206

through 83 on the grounds that I will go through here. It is an incomplete application. There is a 207

violation of our 12-month cooling off period, and it is a violation of the law as it stands today, 208

and I will go through those items to demonstrate that we have an incomplete application.  209

According to our Code, Code 90.10.040, modification of a master development plan and 210

development standards, such as Peccole Ranch Master Development Plan Phase 2, requires a 211

Major Modification because it is increasing the density of the development from which was - 212

previously approved. It is also requires a Major Modification, cause it's a change in location of 213

density, and according to our Code, it says that a Major Modification shall be processed in 214

accordance with the procedures and standards applicable to zoning.  215

Further, we have an incomplete application that says due to Nevada Administrative Code 216

278.260 for review of a Tentative Map, which we have here today, it says, A developer shall 217

submit all of the following items of information for its review of a Tentative Map. If a system for 218

a disposal or sewage is to be used or considered, a report on the soil including the types of soil, a 219

table showing seasonal high water levels and the rate of percolation at depth of any proposed 220

system of absorption for soil is required. A smaller item is that a map of the 100-year floodplain 221

for the applicable area must be included. A larger item, and a very significant item in this case, is222

that also is required a master plan showing the future development and intended use of all land 223

under the ownership or control of the developer in the vicinity of the proposed subdivision. In 224

other words, all 250-acre plan must be submitted with the Tentative Maps. And that is also in 225

accordance with the staff's preferred process as - discussed in their staff analysis, and this is all 226

right out of the Nevada Code. Further, it says that we have violated our, the 12-month cooling off 227
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period for successive applications of a General Plan Amendment.228

So, I wanted to go through the requirements for a General Plan Amendment to show that a 229

General Plan Amendment is required in this case, and that since it, has been submitted, the 230

manner in which it's submitted violates the - Code that we have in place for a 12-month cooling 231

off period, and it was, that period would end in June. 232

Under our State laws, we have a law that's called NRS 278.230, governing body must put 233

adopted master plan into effect, and it says except as otherwise provided, whenever a governing 234

body or a city or county has adopted a master plan thereof, for the county or any major section 235

thereof, the governing body shall, upon recommendation of the, of, and I'll skip through some of 236

the language, and if practical needs of putting into effect a master plan, it must be in 237

conformance. The governing body must make sure it's in conformance. 238

Going, and there is some concern about that being whether our State law applies. Well, I'm –239

gonna describe to you a couple of Supreme Court cases that say that you must amend and require 240

your master plan to be adopted when you change other things.  241

It’s, the first case is the (sic) Nova Horizon case, and it is documented in the City documents 242

here that says the City, the courts have held that the master plan is a standard that commands 243

deference and presumption of applicability. The Nevada Supreme Court has held that master 244

plans in Nevada must be accorded substantial compliance, while Nevada statutes require the 245

zoning authority, must adopt zoning regulations that are in agreement with the master plan.  246

Further, there is the second case that says essentially the same thing, in that the master plan of a 247

community is a standard that commands deference and presumption and applicability.  248

So we have established that both at the State that a master plan must be in conformance with the 249

decisions you make on the day. So a General, GPA would be required if we're going to change 250

these items.  251

Further, in our own Title Code, Title 19, Paragraph 19.00.040, it is the intent of the City Council 252

that all regulatory decisions made pursuant to this Title be consistent with the General Plan. For 253

the purpose of this, of this section, consistency with the General Plans means, and it says what it 254

means, both the land use and the density and also all policies, programs of the General Plan 255

include those that promote compatibility of the uses and orderly development. 256
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So we have a State law and City law that says your General Plan must be in conformance with 257

whatever you're doing. So if you change something, you have to change your General Plan. So it 258

is required that we change our General Plan. 259

Further, in 19.16.010, it's titled Compliance with the General Plan. It says, Except as otherwise 260

authorized in this Title, which means it would have to state below that a General Plan 261

Amendment is not required. Otherwise, it is required. So it says except as otherwise authorized, 262

approval of all Maps, which we have today, Site Development Plan Reviews, which we have 263

today, Waivers which we have today, and Deviations and Development Agreements shall be 264

consistent with the spirit and intent of the General Plan.265

Further, it says Site Development Reviews will be in conformance with the General Plan. In266

subsequent paragraphs, it says Waivers shall be, granting a Waiver will not be inconsistent with 267

the spirit of the General Plan; and Tentative Maps, it says no application for a Tentative Map is 268

eligible for approval unless it is determined that the proposed, proposal will be in conformance 269

with all applicable zoning regulations, including all applicable provisions of this Title. The 270

zoning classification of the site and all zoning master plan or site plan approvals for the site, 271

including all applicable conditions. 272

So, in order to make the zoning in conformance, you need a Major Modification, as described 273

earlier. But what I have just demonstrated is that a General Plan Amendment is required, and we 274

have a provision in our Code that says if you have successive applications of a similar category, 275

the same category, and it goes on to describe many things that apply here today, and there is a, 276

that have been previously denied, that is a lesser intensity and you come now with a greater 277

intensity, you have to wait a year. Now, let's explain that. I asked for clarification from the 278

attorneys on that issue, and they said they really didn't know the spirit and intent behind that rule, 279

so we'll just clarify that here, since this is a policy making body and that the staff is a policy 280

implementing body, that, in this case, what it's saying is if you had a General Plan Amendment 281

for say, let's say 10 units and it was denied, you can come back with a General Plan Amendment 282

saying, Yeah, we'll - lower that to one, that's less - intense use. And that makes sense. So you 283

could go to a lower intensity or less demand when you come forward. But let's say you were 284

previously denied for 10. It wouldn't make any sense to then come back for, let's exaggerate a 285
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little bit, for 100. So if you got denied for 10, don't come forward with 100 because that's a 286

successive application, and the waiting period for that is a period of 12 months. The 12-month 287

delay, and that would not expire until June, so we should not have accepted this application 288

based of the General Plan Amendment because it's still within the window. And therefore, 289

without the General Plan Amendment and without the Major Mod, we can't do the Tentative 290

Maps, and the Tentative Maps have to be in conformance with the General Plan as the, our own 291

Code says.  292

Further, in the court case that Judge Crockett ruled, a very respected, highly regarded, very 293

thorough judge, he said that in, he - followed our own rules. He followed our staff 294

recommendations. And these are facts that the Peccole Ranch Master Plan must be modified to 295

change the land use designations from Golf Course Drainage to Multi-family, prior to approval 296

of the General Plan Amendment. That would be a Major Mod. 297

In order to develop, and these are written by our own staff, by the way.  In order to redevelop the 298

property as anything other than Golf Course or Open Space, the applicant has proposed a Major 299

Modification of the master plan. So the applicant actually knows a Major Mod is required. 300

The judge further ruled the City's failure to require or - approve a Major Modification without 301

getting is legally fatal to the City's approval. So we knowingly would be operating outside the 302

law. And further, it says the City is not permitted to change the rules or follow something other 303

than the law in place. The staff made it clear the Major Mod was mandatory. Its record shows the 304

City Council chose to ignore that and move past it. 305

So we have this decision by a judge that says a Major Modification is required, amongst other 306

things, in order to move forward on the Peccole Ranch Master Plan Phase 2, of which the entire 307

250 acres is considered Parcel 5 of the Peccole Ranch Master Plan Phase 2. So it doesn't matter if 308

you're talking about one part of the golf course or another, it's all designated Drainage Golf 309

Course. So if you're going to change anything on the 250 acres, you need to have a Major 310

Modification first, a required General Plan Amendment, and then you can do your other steps. 311

So I have demonstrated we have an incomplete application, we're not in conformance with State 312

law, State code, City code, City law, and we have absent the Major Modification that both our 313

own Code requires, and at the current state of things, since we did not appeal the judge's decision 314

CLV188135
2312

12513



CITY COUNCIL MEETING OF 

MAY 16, 2018 

VERBATIM TRANSCRIPT – AGENDA ITEMS 71 AND 74-83 

 

Page 12 of 74 
 

and we did not ask for a stay, what we have said is we are compelled to abide by the Court's 315

ruling. And the Court ruling says that we are required a Major Modification. 316

Therefore, my motion is to Strike Items 74 through 83. However, I will allow the Applicant the 317

opportunity to withdraw them at this time if they would like to do that. Otherwise, that is my 318

motion. 319

320

MAYOR GOODMAN  321

Okay, I'd like some clarification- 322

323

COUNCILWOMAN FIORE 324

Could I ask- 325

326

MAYOR GOODMAN 327

-If I may, I'm gonna ask for Brad Jerbic, first of all, and then I wanna hear if there was briefing 328

by our City Manager on - these issues. Did you brief the Council? Are they fully knowledgeable 329

that this motion was gonna come? But let's go to Brad Jerbic first, please. 330

331

BRAD JERBIC332

Procedurally, will you please read 74 through 83 into the record? 333

334

MAYOR GOODMAN  335

Okay, 74, GPA-72220, on a request for a General Plan Amendment from PR-OS 336

(Parks/Recreation/Open Space) to ML (Medium Low Density Residential) on 132.92 acres on 337

the east side Hualapai Way, approximately 830 feet north of Charleston Boulevard.  338

Number 75, WVR-72004, on a request for a Waiver to allow 40-foot private streets with no 339

sidewalks where 47-foot private streets with 5-foot sidewalks on both sides are required within a 340

proposed gated residential development on a portion of 71.91 acres on the north side of Verlaine 341

Court, east of Regents Park Road, R-PD7 (Residential Planned Development - 7 Units per Acre) 342

and PD (Planned Development) zones.  343
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Number 76, SDR-72005, on a request for Site Development Plan Review for a proposed 75-lot 344

Single Family Residential development on a portion of 71.91 acres on the north side of Verlaine 345

Court, east of Regents Park Road, R-PD7 (Residential Planned Development - 7 Units per Acre) 346

and PD (Planned Development) zones. 347

Number 77, TMP-72006, on a request for a Tentative Map for a 75-lot Single Family Residential 348

subdivision on 22.19 acres on the north side of Verlaine Court, east of Regents Park Road, R-349

PD7 (Residential Planned Development - 7 Units per Acre) zone. 350

Number 78, WVR-72007, on a request for a Waiver to allow 40-foot private streets with no 351

sidewalks where 47-foot private streets with 5-foot sidewalks on both sides are required on a 352

portion of 126.65 acres on the east side Hualapai Way, approximately 830 feet north of 353

Charleston Boulevard, R-PD7 (Residential Planned Development - 7 Units per Acre) and PD 354

(Planned Development) zones.  355

Number 79, SDR-72008, on a request for a Site Development Plan Review for a proposed 106-356

lot Single Family Residential development on a portion of 126.65 acres on the east side Hualapai 357

Way, approximately 830 feet north of Charleston Boulevard, R-RPD7 (sic) (Residential Planned 358

Development - 7 Units per Acre) and PD (Planned Development) zones.  359

Number 80, abeyance on a residence for a, on a request for a Tentative Map for a 106-lot single-360

family residential subdivision on 76.93 acres east side Hualapai, approximately 830 feet north of 361

Charleston Boulevard, R-PD7 (Residential Planned Development - 7 Units per Acre) zone. 362

Number 81, WVR-72010 on a request for a Waiver to allow 40-foot private streets with no 363

sidewalks where 70, 47-foot (sic) private streets with 5-foot sidewalks on both sides are required 364

within a proposed gated community development on a portion of 83.52 acres on the east side of 365

Palace Court, approximately 330 feet north of Charleston Boulevard, R-PD7 (Residential 366

Planned Development - 7 Units Per Acre) and PD (Planned Development) zones.  367

Number 82, SDR-72011, on a request for a Site Development Plan Review for a proposed 53-lot 368

Single Family Residential development on a portion of 83.52 acres on the east side of Palace 369

Court, approximately 330 feet north of Charleston Boulevard, R-PD7 (Residential Planned 370

Development - 7 Units per Acre) and PD (Planned Development) zones. 371
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And number 83, TMP-72012, on a request for a Tentative Map for a 53-lot Single Family 372

Residential subdivision on 33.8 acres on the east side of Palace Court, approximately (sic she 373

said 350), 330 feet north of Charleston Boulevard, R-PD7 (Residential Planned Development - 7374

Units per Acre) and PD (Planned Development) zones. 375

The Applicant/Owner of these parcels is the 180 Land Company LLC, at (sic), 180 Land 376

Company LLC, et al.  377

On Item 74, the Planning Commission vote resulted in a tie, which is tantamount to a 378

recommendation of denial, and staff recommends approval. The Planning Commission and staff 379

recommend approval of Items 75 through 83. These are in Ward 2 with Councilman Seroka, are 380

Public Hearings which I declare open. 381

Is the Applicant present? And Mr. Summerfield, are you here, wherever you are? 382

383

COUNCILMAN COFFIN  384

Your Honor, Your Honor, before we- 385

386

MAYOR GOODMAN  387

-Yes, well, I wanna hear back- 388

389

COUNCILMAN COFFIN 390

-there is a motion- 391

392

MAYOR GOODMAN  393

-no, no, no, no- 394

395

COUNCILMAN COFFIN  396

-there's a motion. 397

398

MAYOR GOODMAN  399

Let's wait. 400
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COUNCILWOMAN FIORE 401

No. 402

403

MAYOR GOODMAN  404

No. No. We’re- 405

406

COUNCILMAN COFFIN  407

But, Your Honor- 408

409

MAYOR GOODMAN  410

-we’re hearing from our attorney, please, Councilman.411

412

COUNCILMAN COFFIN  413

Oh, from our attorneys, right, because I see a lot of people approaching, and I wanted to make 414

sure we keep it here in the family. 415

416

MAYOR GOODMAN  417

They're fine. Please, please just let's hear from- 418

419

BRAD JERBIC 420

I'm gonna make a recommendation, because the Councilman has raised a, an issue, and based a 421

motion on a procedural issue. Staff hasn't read the report yet. There's been no testimony yet. I 422

would suggest, Your Honor, that you open up the hearing just for discussion on the procedural 423

issue. If the procedural issue results in the motion passing, then we don't get to the merits of it. If 424

the procedural issue fails, then you have the staff presentation, and we can do it. That's my 425

recommendation. 426

427

MAYOR GOODMAN  428

Okay. May I ask the question, which I was going to before you told me to read them, which was 429
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correct. I didn't know and I wanted to ask our City Manager, has Council been briefed on these, 430

on these items? 431

432

SCOTT ADAMS  433

Scott Adams, City Manager. We did brief our Council last week on all three of these, well, 434

actually, there's 10 total items, three individual actions per each of the three parcels, plus the 435

overall GPA. We did a briefing last week, and then we had a Council briefing yesterday through 436

the agenda where this item came up as well. So we - really covered it over two weeks. 437

438

COUNCILWOMAN FIORE  439

Mayor? 440

441

SCOTT ADAMS  442

I - would say we're not aware of the action- 443

444

COUNCILWOMAN FIORE  445

Right. 446

447

SCOTT ADAMS  448

-or the proposed motion. So we're not really in a position to respond technically on the merits of 449

the motion, cause it, it's something that I was not aware of. 450

451

COUNCILWOMAN FIORE  452

Right. So Mayor understand, that what just occurred, we were not briefed on what just occurred. 453

We were briefed on what was coming before Council. But what just occurred, none of us had a 454

briefing on of what just occurred. And - I think, I think it's - quite shady, and I don't, I don’t see 455

how we can even proceed with the motion that Councilmember from Ward 2 has made. 456
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MAYOR GOODMAN  457

Okay. Councilman Crear, I see your light's on.  458

459

COUNCILMAN CREAR  460

Thank you, Mayor, I just have a point of clarification. Since the Councilman has brought issues 461

forward to the Council, and how do we make a determination on if those issues are valid or are 462

they not valid? And do we need to make that clarification happen prior to us moving forward so 463

that we could  make a determination or not on how we move forward? It seems as though, and 464

I'm not casting one side or the other, that I - don't feel comfortable moving forward since now 465

that I'm aware of some information that I was not aware of prior. And so how do I make a 466

determination on if what the Councilman is saying is, has basis? If it does have basis, then that 467

information seems to be very pertinent into us moving forward, whatever comes on the outcome. 468

Can you answer that for me, Mr. Jerbic? 469

470

BRAD JERBIC 471

I can. I think that this would be a really good time to hear from both sides as to the procedural 472

issues only, not opening up a hearing on the applications themselves, but there's been a motion 473

made to strike everything based on the procedural grounds articulated by the Councilman. I think 474

that Mr. Bice will have an opinion, and I know that Lieutenant Governor Hutchison will have an 475

opinion, and I know that Ms. Allen will have an opinion.- 476

477

COUNCILMAN COFFIN 478

Your Honor? 479

480

BRAD JERBIC 481

So what I would urge you to do, Your Honor, is ask them to limit their comments, at this point in 482

time, just to the procedural issues raised by the Councilman in this motion. 483

484
MAYOR GOODMAN  485

Okay.486
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COUNCILMAN CREAR  487

Madam Mayor? 488

489

COUNCILMAN COFFIN 490

Your Honor?  491

492

COUNCILMAN CREAR  493

Madam? 494

495

MAYOR GOODMAN  496

Excuse me, please- 497

498

COUNCILMAN CREAR  499

-Okay. 500

501

MAYOR GOODMAN  502

- everybody, please.  503

504

COUNCILMAN COFFIN 505

Yeah. 506

507

MAYOR GOODMAN  508

I wanna hear from the Council first, their questions to you on this procedural item. So, first, 509

we're gonna go to Councilman Coffin, then we're gonna go to Mayor Pro Tem, then we're gonna 510

go to Councilman Anthony. These are times for you to address questions to our legal staff first. 511

So if you want to sit and rest for a few moments, you may. Please, Councilman Coffin. 512

513

COUNCILMAN COFFIN  514

Thank you, Your Honor. Okay, first of all, a motion- 515
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MAYOR GOODMAN  516

This is to here. This is to Brad Jerbic. 517

518

COUNCILMAN COFFIN  519

-Right, thank you, and/or whoever can hear. The motion is made under the correct order of 520

business, motion accepted. Discussion on the motion is occurring. No advance notice has to be 521

given to anybody, for, no one in this body or any legislative body that I know of needs to give 522

notice of a procedural motion in advance or in essence, seek permission. That's not required. And 523

we've got a master of the gavel out there in the audience, the Lieutenant Governor. He - knows524

this. You don’t, never know when a motion’s gonna come in. 525

So, it's hard to say we haven't been briefed, when in reality, what a briefing would do would be 526

to give an indication that this motion was coming. And so it's - his business. I mean, it is his, it’s 527

his properly recognized motion. I - don't think that, frankly, I don't think we need to go even into 528

public discussion, because I - don't even know if you've made a ruling or you're just suggesting, 529

Brad, because procedural, we do not allow the public to tell us how to run our dais. Who is, if I 530

could have your attention, Brad, who is the Parliamentarian, the Clerk or Council? 531

532

BRAD JERBIC 533

It's me.  534

535

COUNCILMAN COFFIN  536

Okay.  537

538

COUNCILWOMAN TARKANIAN 539

It’s you.540

COUNCILMAN COFFIN  541

That's good, because I wasn't sure. I thought the City Clerk might be the Parliamentarian. 542
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BRAD JERBIC 543

We work together very closely. 544

545

COUNCILMAN COFFIN  546

Okay. 547

548

BRAD JERBIC 549

I don't think we're gonna work closely on this issue cause I don't think anybody wants to get near 550

it, but go ahead. 551

552

COUNCILMAN COFFIN  553

It's hard to hear you. But anyway, the idea is that you'd have to say, well, if you're the 554

Parliamentarian, would you agree that the motion is properly made under the order of business? 555

556

BRAD JERBIC 557

Yes. There, there's no obligation for any member of the Council to share their motion in advance 558

with any other member of the Council. So when it comes to, if - the question is staff did not brief 559

me, it's because staff isn't making the motion and staff didn't craft the motion. We didn't research 560

these issues. The Councilman is entitled on his own to do his own research, craft his own motion 561

and present it, and he's done that. So the motion is proper. 562

563

COUNCILMAN COFFIN 564

I think that's a good establishment there, Your Honor. 565

566

MAYOR GOODMAN  567

Thank you. Okay, MAYOR PRO TEM? And Mr. Jerbic, can you pull your mic closer to you as 568

you respond, please? Thank you. Go ahead.  569
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COUNCILWOMAN TARKANIAN  570

Mr. Jerbic, is there validity to the rules and regulations of the State and of our own City that 571

Mr. Seroka has brought forth? Are, if they exist, do they then affect what we're doing today or 572

would be doing today? 573

574

BRAD JERBIC 575

Let - me state a couple of things and you're going to have to make the judgment on this. 576

577

COUNCILWOMAN TARKANIAN  578

It sounds as if they are, but I don't know. 579

580

BRAD JERBIC 581

Let - me state a couple things that are just fact, but you're going to have to make a judgment call 582

on the policy end of it. It is a fact that we believe, as staff, a General Plan Amendment should be 583

required for this. The applicant submitted one under protest, so there is a General Plan 584

Amendment. The question the Councilman has raised is, do you believe it is so duplicitous with585

the General Plan Amendment that was denied that he's in the one-year timeout box? Under our 586

Code, you can't bring back an application that's the same or similar, if you've been denied, for a 587

period of one year.  588

But the Councilman has argued, if I heard it correctly, and Councilman, stop me if you, if I get it 589

wrong, what he's argued is that this application, submitted under protest or not, is necessary but 590

it's untimely because he hasn't waited the full year yet because it's too similar to the GPA that 591

was denied last year. And without that, the rest of the project can't go forward. That, that's one 592

argument. 593

The next argument I heard, and I'm - getting a nod from Councilman Seroka, so he agrees with 594

the way I - summarized that. You're going to have to decide if you think staff did not think it was 595

duplicitous. But you can overrule staff and you can say, I think it was. You can say, I think this 596

GPA was filed too soon, he should have waited another month. 597

Having said that, the next issue is whether or not a Major Modification is required. There is not a 598
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Major Modification that goes with this application. Staff did not believe a Major Modification 599

was necessary. There was a lawsuit in front of Judge Crockett, and Judge Crockett ruled on an 600

application that was before this Council last year for 435 condominiums on the northeast 601

quadrant of what we call Queensridge or Badlands Country Club. The applicant came in with a 602

request for 720 units. He needed a, we believed he needed a zone change, he needed a General 603

Plan Amendment. He filed for both.  604

The Council granted a General Plan Amendment and gave him medium density under the 605

General Plan. He filed for a zone change. He got R-3 as a zone change, and then he got his site 606

development plan approved for 435 units. There was a challenge to that, to that action, by the 607

City Council, that went to Judge Crockett. The argument that was made and, again, anybody out 608

there can correct me, I'll try and get this as just straight down the line as I can - tell it. The 609

argument, I believe, was that there was a General Plan, a Master Plan for Queensridge, called 610

Peccole Ranch Phase 2, and it didn't have units in it that could be built on the golf course. It had 611

(sic) a number of single-family units that could be built, a number of multi-family units, but 612

when it got to golf course, open space or drainage, it had a dash. There were no units there. 613

So I believe the argument was before the Council approved the 435, they should have required a 614

Major Modification of that plan, because it didn't have a unit count for the open space, and that 615

was where the 435 was going to be built was on the open space. Judge Crockett agreed with that 616

argument, and he issued a written opinion. And everybody's got it, we've talked about.  617

The written opinion is on appeal. The Council decided not to join in that appeal, but the 618

applicant, 180 Acre LLC at like, and the like, appealed that to the Nevada Supreme Court, where 619

it's pending. The Council was asked to make a policy call. To end the argument completely, you 620

could make a decision to change your Code or just make a policy call as to whether or not you 621

wanted a Major Modification to accompany these applications. The Council, on a 4-2 vote said, 622

No, we don't, and it was before Judge Crockett's decision.  623

So a 4-2 vote, no Major Modification, Judge Crockett says, Yes, you need a Major Modification. 624

Then a reconsideration of the 4-2 vote occurred, and there were not enough votes to reconsider it. 625

So that's the only statement you've made on this so far, a 4-2 vote before Judge Crockett, 626

Judge Crockett, and then you didn't take back your 4-2 vote because there weren't enough votes 627
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for it. So- 628

I'm just, I’m just going through, that, that's what I've heard so far. So without going further into 629

it, those are two policy calls that you can make right now, and they can be directly addressed by 630

the applicant and anybody else as to whether or not, just break down into pieces. Do you think 631

the GPA is duplicitous with the previous one that was denied? And if you think that's true, then 632

there's a timeout period for the GPA, and without the GPA, the rest of the applications really 633

couldn't be heard. They - need the GPA to go with it, that's what staff believes. So that's number 634

one.635

Number two, if after you know about Judge Crockett's decision and everything I've just said, you 636

think there should be a Major Modification, say that, and if you think there should be a Major 637

Modification, then that also would be something that would, is missing from this current 638

application that would cause it to be incomplete.  639

If you decide, on the other hand, the GPA is not duplicitous and a General Plan, and a Major 640

Modification is not required, then you go forward with the other procedural arguments one by 641

one. If they are exhausted, then you hear the application. If you hit a stumbling block at any one 642

that you believe is the policy of this Council, you have every right to interpret your own law and 643

- enforce it your own way. But of you believe procedurally at any point you've reached a dead 644

end, then the applications could be, you would vote on the motion to strike. That's my 645

recommendation. 646

647

MAYOR GOODMAN  648

If I might add, Mr. Jerbic, one last thing. If in fact, the applicant has made appeal to the Supreme 649

Court of the State of Nevada, is that a fact? 650

651

BRAD JERBIC 652

In my opinion, no. 653

654

MAYOR GOODMAN  655

They have not? 656
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BRAD JERBIC 657

These are separate applications that have nothing to do with that particular appeal. 658

659

MAYOR GOODMAN  660

Then it is not- 661

662

BRAD JERBIC 663

I - think ultimately - here's - how it works. When a judge rules, it's not insignificant, but the 664

ultimate law of the land is made by the Nevada Supreme Court. The Nevada Supreme Court will 665

be the ultimate determiner as to whether or not a Major Modification is necessary. And if they 666

agree with Judge Crockett, it will be my advice, if that happens, that Major Modification is667

required for everything that comes before this Council. If they disagree with Judge Crockett, then 668

we're back to where we were before. You don't require a Major Modification, but you do require 669

a GPA. 670

671

COUNCILMAN SEROKA 672

Mayor, if, Mayor if - I may on that point- 673

674

MAYOR GOODMAN  675

Yes. 676

677

COUNCILMAN SEROKA 678

-It's my understanding that Nevada Civil Practice Manual addresses this a bit as well, that when a 679

judge makes a ruling, you have an opportunity to appeal it, you have an opportunity to stay it. If 680

you don't do that, that's the law of the land at the time. And right now, this is the law of the land 681

that we have right now guiding us in our decision for this process. It doesn't mean it’ll be the law 682

of the land later. It could change, as you said, through a Supreme Court change. But at the time 683

that we are hearing this, this is the law of the land, and that is the decision we have made to abide 684

by it. 685
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COUNCILWOMAN FIORE686

So Mayor- 687

688

MAYOR GOODMAN  689

Well, let me, let's hear from Councilman Anthony.  690

691

COUNCILMAN ANTHONY 692

Thank you, Mayor. So - Brad, explain the - motion is to strike. So explain what that means 693

exactly to strike. 694

695

BRAD JERBIC 696

Quite often before the Planning session begins, you make motions to strike things that aren't 697

ready, that you're not ready to hear for, or you make motions to hold things in abeyance. 698

699

COUNCILWOMAN FIORE 700

Can he talk into the mic? I can't hear him. 701

702

MAYOR GOODMAN  703

Pull your mic closer, can't hear what you're saying down here. 704

705

BRAD JERBIC 706

I'm sorry. Part - of it is just my allergies, so forgive me. My voice is just-  707

708

MAYOR GOODMAN  709

Okay, but turn it more towards your mouth, if you would.  710

711

BRAD JERBIC 712

Okay. 713
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MAYOR GOODMAN  714

Good. 715

716

BRAD JERBIC717

Quite often you do procedural things all the time. So forget about Badlands for a moment. You 718

take motions to strike at the beginning of every planning session. You do motions to abey at the 719

beginning of every planning session. Those motions are because an applicant has requested it or 720

because something isn't right or somebody changed their mind and doesn't want a project. That 721

happens all the time. That is almost always with the applicant's consent, all, more than often than 722

not at their request. This one’s different. There's a procedural motion, which is properly made, 723

but I’m don't have a doubt that the applicant is not good with it. And so I think, in this particular 724

case, the motion to strike, if you believe there is a procedural defect, Councilman, after hearing 725

the testimony, if you believe there's a missing piece of this application or you believe the GPA 726

should not have been accepted because it's duplicitous with the one that was denied last year and 727

he hasn't waited a year yet to file the new one- 728

729

COUNCILMAN ANTHONY 730

Right, I understand that, but- 731

732

BRAD JERBIC 733

If you believe either one of those, then you vote on the motion. 734

735

COUNCILMAN ANTHONY 736

What - happens to the agenda items if - a strike motion passes? 737

738

BRAD JERBIC 739

Applicant will have to start over. 740
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COUNCILMAN ANTHONY 741

What does that mean start over? 742

743

BRAD JERBIC 744

That means he'll have to refile.  745

746

COUNCILMAN ANTHONY 747

The whole project would start all over again.  748

749

BRAD JERBIC 750

That's right. 751

752

COUNCILMAN ANTHONY753

Okay. So- 754

755

MAYOR GOODMAN  756

And with a time limit, if I might question on top of that? 757

758

BRAD JERBIC 759

On the strike? Well strike is, since it's not on the merits, there's no one-year time limit that goes 760

with it, but I can assure you, without even speaking to the applicant or to their counsel, they'll be 761

in court tomorrow. 762

763

COUNCILMAN SEROKA 764

Mayor, if I may, I did let, offer- 765

766

MAYOR GOODMAN  767

-Well hold on if you would, let’s hear from768
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COUNCILMAN SEROKA 769

-offer to withdraw without prejudice. 770

771

MAYOR GOODMAN  772

Wait, wait, wait, wait, let -773

774

COUNCILMAN ANTHONY 775

-I just wanna ask - my questions. 776

777

MAYOR GOODMAN  778

-Let Councilman Anthony finish his questions, please.  779

780

COUNCILMAN ANTHONY 781

Thank you. Okay. So a motion to strike, if it passes, means the whole thing starts from square 782

one, is that correct? 783

784

BRAD JERBIC 785

Correct, they have to resubmit. 786

787

COUNCILMAN ANTHONY 788

Okay. So- 789

790

MAYOR GOODMAN  791

-And could you ask, wait one second, Councilman, and there is no, you have said there is no time 792

limit. If the motion to strike is agreed to, they can come back and file- 793

794

COUNCILMAN ANTHONY 795

Next week. 796
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MAYOR GOODMAN  797

-tomorrow. 798

799

BRAD JERBIC 800

Tomorrow. They could, they could do both. They could go to court and file tomorrow. 801

802

MAYOR GOODMAN 803

But they have to do it according to the new parameters. Okay. 804

805

BRAD JERBIC806

Correct. 807

808

COUNCILMAN ANTHONY 809

My - next kind of question or comment is 95 percent of what Councilman Seroka said was, I810

heard it for the first time. So I - don't know what it means. I don't understand it. I, there's no way 811

I can vote on the 95 percent because I need time to digest all that and I'm not gonna do it up here. 812

The one thing that - we have been briefed on though, which Councilman Seroka brought up, is 813

this, and you brought up, is the Major Modification that was required by this judge. So, in my, in 814

my 30 years in law enforcement world, if a judge ruled a certain way, then you followed the 815

judge's ruling. I mean, that's just the way it is. If - the police conduct a search and the judge rules 816

it's an unconstitutional search, well, it's an unconstitutional search until somebody says different, 817

and you have to follow the judge's ruling. I mean, that's - normally how you do it. Okay. There, 818

you can have a stay, you can, there's appeals and all that stuff, but in the general sense, the judge 819

rules it that way, you gotta kind of, if we, I mean, either that or we just ignore judges' rulings and 820

there's chaos. So there may be some ways to do that, and one of them is there is an appeal to the 821

Nevada Supreme Court on whether the judge's ruling was correct or not. So my question I guess, 822

for Mr. Perrigo or from Brad, is if - I or we or whoever decides that a Major Modification is823

needed, is required, then what happens to the applications before us today? How would you, 824

what would be the process for going through that today? 825
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MAYOR GOODMAN 826

They would have to be refiled all over again. 827

828

BRAD JERBIC 829

Right. Well, there's a number of ways. First of all, there's a motion on the floor, and the motion is 830

to strike. If that motion passes, then what would happen when the applicant, and if you decide- 831

832

COUNCILMAN ANTHONY 833

-No, I'm just, I’m just talking strictly about the Major Modification. 834

835

BRAD JERBIC 836

Right. 837

838

COUNCILMAN ANTHONY 839

It -, just deal with that particular item. If a Major Modification is required, if I believe that- 840

841

BRAD JERBIC 842

-Right. 843

844

COUNCILMAN ANTHONY 845

-then that will help me decide how I'm gonna vote, but what happens to the stuff that's before us 846

today, if that is a requirement today? 847

848

BRAD JERBIC 849

I got it. I understand the question. The, if you require a Major Modification, you – could, I'm 850

sorry. If you require a Major Modification, I don't know why, normally I'm so loud, it's just very 851

quiet today, so I apologize. If you require a Major Modification, you can do it one of two ways. 852

One is you don't hear anything until the applicant submits one. It goes through the process, and I 853

think it has a Title 19 provision it has to go the Planning Commission, but that's something that 854
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you can waive if you want to accelerate it. But he - would have to file a Major Modification, and 855

then all pieces of this would come to the Council together. So instead of 11 or 10 pieces you 856

have now, you would have an 11th that would be the Major Modification. That's what would 857

happen. The other way to do it, and it's - possible, but I don't recommend it, and that is vote on 858

the 10 that you have now, contingent upon a Major Modification coming in within 60 days or 859

whatever. You could do that too. But- 860

861

COUNCILMAN ANTHONY 862

-Well, I - don’t, I mean, I don't know if that's a way I would go. I mean, if a Major Modification 863

is required and I believe that, then we should start, that, that's kind of the, a first step, right?  864

865

BRAD JERBIC 866

I - make no policy recommendation here, I just give you the legal options. 867

868

COUNCILMAN ANTHONY  869

Right, but - on an application like this, if a Major Modification is required, that would have to be 870

submitted before these agenda items, is that correct, Tom? Is that how- 871

872

BRAD JERBIC 873

If - you had, if you had decided months ago that a Major Modification required, these 874

applications wouldn't be on the agenda unless there was a Major Modification with them.  875

876

COUNCILMAN ANTHONY 877

Correct. Okay. All right. So, all right, so if I believed that, then I would support the motion to 878

strike. I guess another way to look at it is if it is being appealed to the Supreme Court, I guess 879

another way to deal with this would be since the Major Modification is the first step and a key 880

element, is to abey all this stuff until the Nevada Supreme Court decides, cause you said rightly 881

they have final say. So any idea when the Nevada Supreme Court would hear the (sic) and make 882

a final ruling on the Major Modification? Any idea? 883
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BRAD JERBIC 884

I'm looking at a very amused Lieutenant Governor right now who knows how this works. There's 885

no predicting- 886

887

COUNCILMAN ANTHONY 888

There isn't. 889

890

BRAD JERBIC 891

-when the Nevada Supreme Court’s gonna hear this or - rule on it.  Even if they set a briefing 892

schedule and all the briefs were turned in by a certain date, let's make up a date, October 1st,  893

they gotta have a hearing and they could sit on it for months or years. You never know.  894

895

MAYOR GOODMAN 896

If I may interject here-  897

898

COUNCILMAN ANTHONY 899

-Okay, okay, I'm good. 900

901

MAYOR GOODMAN 902

-I mean, I - thank you very much, Councilman. It seems to me we did vote 4-2, I understand that, 903

against Major Modification. A single judge made a decision to overrule that vote and change it. 904

We know it is gonna end up in the courts. I don't know why we would be messing with this. I've 905

been saying this same thing for over six, eight months. I don't understand why we are to vote on 906

this. I understand the legal ramification when a judge makes a decision, that decision holds. 907

That's the issue. But I have said again and again this is gonna end up there. Why are we ruling on 908

anything? Let the, this is in the courts, let them decide en banc and tell us what we should, we 909

already voted 4-2 against Major Modification. So why would we go against what we believed in 910

originally? And you told me you can't abey unless you don't have information, and I would add 911

that this information to strike is this total thing, and with all the information, and due respect to 912
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Councilman Seroka, who obviously has done a great deal of homework on it, I - don't have the 913

information. So in that sense, from my vantage point, the answer is either no or abstain. And you 914

said I can't abstain. 915

I want the courts to tell us. They rule. One judge doesn't make it go. And so where do we go, 916

where would I go with my vote? Am I allowed to abstain cause I don't have the information?  917

918

COUNCILMAN SEROKA 919

Can withdraw. 920

921

BRAD JERBIC 922

We - we've unfortunately set this precedent before. Several of you have come to me on very rare 923

occasion and said, I'm not informed enough to vote. And then you go for an abeyance, not a 924

strike. You go for abeyance to get up to speed. That's happened once or twice, that happened 925

with Councilwoman Tarkanian when we had the argument regarding the Major Modification. 926

She said pretty plainly on the record, I don't have enough information about this to vote right 927

now, and so she abstained. The, when you do that, you don't get to un-abstain later on, on - a, on928

the procedural motion. So when the, when the motion to require a Major, not require a Major 929

Modification passed on a 4-2 vote, later on one of the members in the majority wanted to bring it 930

back to rescind that vote. Councilwoman was not allowed to un-abstain- 931

932

MAYOR GOODMAN  933

Correct.  934

935

BRAD JERBIC 936

-for that because she didn't vote on the first vote.  937

938

MAYOR GOODMAN  939

Correct.  940
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BRAD JERBIC 941

But if it had been reversed, she would have been able to join back in on the conversation. So if 942

you abstain now for more information, you could, when you get up to speed, vote.  But I will 943

state on the record, the question that you asked that's a fundamental question, Why do you have 944

to vote right now?  945

946

MAYOR GOODMAN  947

Right. 948

949

BRAD JERBIC 950

The Applicant is entitled, because he owns property, to seek permission from his government to 951

use that property in the way he wants to seek it. It doesn't mean you have to give it. It doesn't 952

mean he's right. But he has every right to ask. He has every right to due process. And at some 953

point in time, to link your obligation as an elected body to give him that due process to a whole 954

other system of justice that is out of our control, doesn't give him due process, in my opinion, on 955

this matter. Does he get due process if you strike based on a procedural thing? Sure, because 956

you've had a discussion on it, and then you can make your policy call there. But having a right, 957

he has a right to have you vote and not wait for the Nevada Supreme Court a year or two from 958

now.  959

960

MAYOR GOODMAN  961

But- 962

963

BRAD JERBIC 964

He also, the flip side of this is this, and I think the applicant knows this. If the applicant believes 965

he doesn't wanna submit a Major Modification, we're not requiring him to submit a Major 966

Modification, and later the Supreme Court rules not only is a Major Modification required on the 967

435, but on everything out at - Queensridge, well, that's the risk he's taking, and he understands 968

that. And so, and it would be reversed. 969
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MAYOR GOODMAN  970

And conversely, if I might, if the Supreme Court says he does not-  971

972

BRAD JERBIC973

Right. 974

975

MAYOR GOODMAN  976

-votes over and reverses the District Court decision, then he just proceeds on, correct? 977

978

BRAD JERBIC 979

If - the Supreme Court reverses the District Court, the 435 is his again. It gets restored. If the 980

Supreme Court says Major Modification required for everything at Queensridge, any victory he 981

gets without a Major Modification goes away. 982

983

MAYOR GOODMAN  984

So why aren't we waiting for the Supreme Court? I don't get it. 985

986

BRAD JERBIC 987

The applicant wants you to hear it now knowing that.  988

989

MAYOR GOODMAN  990

All right. 991

992

BRAD JERBIC 993

They know that. 994

995

MAYOR GOODMAN  996

So you did instruct us as well, if I may. You said this is procedural only.  997
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BRAD JERBIC 998

I think the discussion right now should be on the procedure only. No point in getting into the999

merits of it since we have two arguments that the Councilman has made, well more than two, but 1000

two that I identified, the GPA argument and the other. I would just break these down very 1001

simply. Let's talk about the GPA, do you think it's duplicitous? If it is, you vote and you decide 1002

whether or not, and if you decide it is, then there's - another month left on the timeout window 1003

from the denial of the GPA last year.  1004

1005

MAYOR GOODMAN  1006

Okay. You're not through. Don't go away yet, please. There is a motion on the floor, I believe 1007

that Councilman Seroka, that was a motion, correct? 1008

1009

COUNCILMAN SEROKA 1010

Yes, Mayor. 1011

1012

MAYOR GOODMAN  1013

Okay. It was a, do we go ahead and vote the motion and then go into procedural comments from 1014

both sides, or do we go ahead and vote and see how it flies and then go into the procedural 1015

discussion? 1016

1017

COUNCILWOMAN FIORE 1018

I just have a question, Mayor. 1019

1020

MAYOR GOODMAN  1021

One more question. 1022

1023

COUNCILWOMAN FIORE  1024

Yeah, so, okay, so it's to our staff, it's to Peter and Robert. Do you guys believe the GPA was the 1025

same or similar? The GPA that - we want to discuss, do you believe this GPA on these items that 1026
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Councilman Seroka wants to strike, do you believe the GPA was the same or similar? 1027

1028

ROBERT SUMMERFIELD1029

Madam Mayor, through you, the - GPA that was submitted was at the request of staff, and 1030

therefore, we have not treated it as a successive application. Therefore, we have not run the test 1031

of is it a more restrictive or less restrictive request. So, again, the GPA was requested by staff, it 1032

was submitted under protest by the applicant, and therefore, again, it was a request of staff to 1033

submit the application. And so the - language about a less restrictive application was - not a part 1034

of the test that we did. We requested the application. 1035

1036

COUNCILWOMAN FIORE  1037

Okay. 1038

1039

COUNCILMAN CREAR 1040

What does that mean? 1041

1042

COUNCILWOMAN FIORE  1043

Okay. Through your request, though, are - you saying that you’re, it's different, or is it similar?  1044

1045

ROBERT SUMMERFIELD 1046

It's a request to change from PR-OS to a residential zoning district in that, or residential 1047

designation. In that regard, it's similar. They're different requests. It's a different area that's being 1048

requested for than the original GPA, and it is a different designation that's being requested. 1049

1050

COUNCILWOMAN FIORE  1051

So then if it's different, then we should hear it.  1052

1053

ROBERT SUMMERFIELD 1054

That I would refer to your legal counsel. 1055
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COUNCILWOMAN FIORE  1056

That's what I'm saying. If it's different, then all the legal mumbo jumbo, cause this is more of a 1057

legal argument that Councilman Seroka had just talked about, goes out the door. If it's different, 1058

then we can hear these items.  1059

And this is very shocking, I have to tell you. First time we're hearing it, we're supposed to digest 1060

this information in a minute up here. I - just don't, I, this is the first for me and - I cannot support 1061

this.  1062

1063

MAYOR GOODMAN  1064

Okay. Councilman Crear? 1065

1066

COUNCILMAN CREAR  1067

Thank you, Madam Mayor. I - concur with Regent, excuse, wow, Regent Anthony, my former 1068

colleague on the Board of Regents, Councilman Anthony that we did just hear this, and I think 1069

it's a lot of information to take in, in a very short period of time. But I am very, very, very 1070

perplexed at how we cannot get definitive answers on some of the questions that we're asking. I 1071

don't understand how legal counsel cannot tell us if there are merits that are, that are based upon 1072

the - comments that Councilman Seroka has made.  1073

Our - Planning Director is sort of hedging on if we have, if there's any continuity between the 1074

previous application and the application now. Those are very pertinent answers that we need in 1075

order to make a - determination on if we're gonna vote on the motion on the floor. And because, 1076

I'm not saying that Councilman Seroka is not correct, I think the way he presented it seems very, 1077

very, very accurate. And I'm not here to say if - it is or isn't. But we do have highly intelligent 1078

people, who have a long history in the law, that seem to also be hedging on this issue.  1079

Is what he says, he - quoted statute, he quoted ordinances that were there. It seems pretty - legit 1080

to me. But then you're saying that we can make the determination, which we don't have all the 1081

information on. So if we don't have all the information, then I don't even know how we can vote 1082

on the item to strike it, one way or the other. Right? And then, even if moving forward, how can 1083

we vote on this issue if we don't have the proper information, which Councilman Seroka has 1084
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raised questions to? And I do believe that if the law, Crockett, Judge Crockett has made a 1085

determination, like it or not, a judge has made a determination, and for us to just discard it as if it 1086

does not exist is basically impossible for us to do. We have to take it for what it's worth. 1087

Now, will that change? Possibly. But as of now, it seems as though that is what a judge decided 1088

on. The judge tells me I got, I go to jail, I don't have the luxury to say, well, that's just your 1089

opinion, Judge. I'm going to the joint. And it's not until I appeal it or whatever I do to try to get 1090

out, then I have to do it. But I have to go serve time. And it seems as though this is the same 1091

situation. I just don't understand how we can just discard it and to be sort of laissez-faire about it. 1092

That's all. Thank you.  1093

1094

MAYOR GOODMAN  1095

Okay. Back to you, Mr. Jerbic. What are we doing on the motion? Do we vote it, or do we hear 1096

on procedure? 1097

1098

BRAD JERBIC 1099

Let me, let me break it down. Councilman Crear asked a good question. So let me just play it 1100

straight down the line as your lawyer.  1101

1102

MAYOR GOODMAN  1103

And mic, microphone right to your mouth. 1104

1105

BRAD JERBIC 1106

Okay. Let me play it straight down the line as your lawyer. There is a disagreement as to what 1107

the law means. I will tell you that what I think it means, and there's, there are people that 1108

disagree, and the Councilman disagrees. And there are areas where we totally agree. So let me 1109

tell you where we, what I think the law says and why I think the GPA has been requested and not 1110

required.  1111

I don't have a doubt that the law says if you come in with a new request for zoning that's 1112

inconsistent with a General Plan, you have to mandatorily require a GPA. Correct, staff? They're 1113
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nodding yes. The law does not require a General Plan Amendment when the zoning is already in 1114

place and you're not requesting a change in the zoning.  1115

1116

MAYOR GOODMAN  1117

Correct. 1118

1119

BRAD JERBIC 1120

In this case, this is where we go down the rabbit hole a little bit. But this is legally the facts. The 1121

applicant believes R-PD means, R-PD7 means one thing, the Councilman believes it means 1122

another thing. The people in the litigation believe it means another thing. The only thing we have 1123

ever said is that it means zero to 7.49 units per acre, and he's got a right to ask for things on it. 1124

That could be zero. That could be 7.49 or something in between. But because the zoning is in 1125

place, whatever it means, and the zoning occurred before the PR-OS applied to the property, 1126

there's not a provision or a code that makes it mandatory he file for a GPA. But staff has 1127

requested it because we always want our General Plan to be synchronized with the zoning.  1128

Now, that may sound like a bunch of mumbo jumbo, but I think that's accurate. Staff, is that your 1129

position? 1130

1131

ROBERT SUMMERFIELD 1132

Madam Mayor, through you, yes, that is staff's position with regard to the General Plan 1133

Amendment, right. 1134

1135

BRAD JERBIC 1136

So there is, there's a disagreement with staff over that. That's up to you to decide. You're always 1137

allowed to disagree with your staff. You do all the time. It doesn't matter if it's Badlands. How 1138

many people come in here for a Variance? Staff recommends denial, you give approval. So this 1139

is nothing personal. This is a policy call where you can inject your personal belief as to what our 1140

policy should be in spite of what we tell you the written letter of the law is. 1141

If you decide that this General Plan Amendment is required, and you're entitled to say that, and 1142
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you can say it because you believe the law reads differently than I read it or you can say it's 1143

required just cause it's good policy to require it. 1144

1145

COUNCILMAN SEROKA 1146

Could I say something on regard to that? And - you'll agree in our meeting last Tuesday, what we 1147

did agree on was that this was R-PD7 with, and you refer to the plan when you have an R, 1148

Residential Planned Development District is what that word is per our Code, is that in that 1149

particular case of the Parcel 5, the Badlands drainage golf course area, was that there are zero 1150

entitlements currently. So way it sounds currently is there are zero, so you have to change that if 1151

you want to do any development on that golf course as it's designated. Further, I have the chart 1152

here that says master plan land use designations, and when it's PR-OS, you have no entitlements 1153

as well. So you do have to change, you don't have the zoning as it stands. You can get it, but you 1154

don't have it as it stands. There's zero. 1155

1156

BRAD JERBIC 1157

I'll address that too. I am not a planner. I don't have access to the Panning computers. But the 1158

applicant came to the Planning Department years ago and said, What is the zoning for this 1159

property that we call the Badlands Country Club? And they gave him a letter saying it's R-PD7. I 1160

have seen no evidence that they are wrong in what they gave him. And - staff, have you looked 1161

at that again to see if the letter that you gave is incorrect? 1162

1163

ROBERT SUMMERFIELD 1164

Madam Mayor, through you, again, in all of our review of the zoning atlas, the zoning for the 1165

subject sites that are on the agenda today is R-PD7. 1166

1167

MAYOR GOODMAN  1168

Thank you.  1169
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BRAD JERBIC 1170

As a lawyer, I'm limited to the facts my client gives me. I can't make up the facts, I can't change 1171

the facts. The fact that they've given me, from then until now, says it's R-PD7, which is zero to1172

7.49. What the Councilman just said is correct. It was treated as zero. 1173

The - General Plan, which was changed after the zoning was in place, said zero. PR-OS is zero. 1174

So staff - believes that you should, for good policy reasons, require a General Plan Amendment,1175

and you should synchronize the General Plan with the zoning if that's what you want. So that's 1176

why it's on the agenda. Now, if – you, if you want to know the next part of it, is it redundant or 1177

overly, it overlaps too much with the previous application; staff doesn't believe it does. You can 1178

disagree with staff. You could ask them, What did the previous application have in it, and then 1179

what does the current application have in it? And then look for yourself like it's a Venn diagram. 1180

Are they, are they too much overlap there? And if you think there is, disagree with staff. 1181

1182

COUNCILMAN SEROKA 1183

What I heard staff say in that case is they believe, since it was requested and not required, the 1184

General Plan Amendment, that this didn't apply. However, I believe we've shown that the 1185

General Plan Amendment is required to move forward per Nevada State law and our City law. 1186

So that's where the City planners seem to disagree.  1187

1188

TOM  PERRIGO 1189

Your - Honor, if I might, Tom Perrigo-  1190

1191

MAYOR GOODMAN  1192

Okay. 1193

1194

TOM PERRIGO 1195

-for the record.  Yeah. So let - me try to see if I can hopefully clarify just a little bit. In, on June 1196

21st, 2017, Council denied an application for a General Plan Amendment for property that, for 1197

an area that covered the exact same area you're considering today, so the GPA areas are 1198
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consistent. That application was to go from PR-OS to L, Low Density Residential. That was 1199

denied.  1200

So the question of whether or not they're similar areas, within a year, it's clear that they are. The 1201

question, and I'll let Mr. Summerfield correct me if I'm not saying this accurately, the question is 1202

whether or not that GPA would be a required application with the Waiver, the Site Plan, and the 1203

Tentative Map. Staff's opinion is that, per statute and our Code, a GPA is not required with a Site 1204

Plan. It is clear in the Code that the desire is for the zoning to be consistent and the Site Plan and 1205

Tentative Map and the zoning to be consistent with the General Plan, but, in this case, is not 1206

required. Since it's not required, the applicant did not submit it. Staff requested it be submitted, 1207

but because it's not required, as Mr. Summerfield has said, they didn't apply the test as to 1208

whether or not it was a similar GPA for similar property within a year. It clearly is. The only 1209

question, I think, is whether or not you feel it should be required rather than requested. 1210

1211

COUNCILMAN SEROKA 1212

If I could mention, I will quote right out of our Code, These - items shall be consistent with the 1213

spirit and intent of the General Plan, 19.16.10. And before that, it says the City Council will, it is 1214

the intent of City Council that all decisions made pursuant to this Title be consistent with the 1215

General Plan. So the General Plan has to be consistent with what you're asking, it's not an option, 1216

it's not a request, it's a requirement. And that is our own City Code, Title 19, our own law. And 1217

that's not even specifying further the State law that says the (sic), essentially the same thing. So it 1218

appears that a General Plan is required- 1219

1220

MAYOR GOODMAN  1221

Can you read that again, if you would, because it doesn't say, I think you read it said is the intent, 1222

not it is required. So could you read that a little slower for me please? 1223

1224

COUNCILMAN SEROKA 1225

The intent of the City Council- 1226
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MAYOR GOODMAN  1227

Yes. 1228

1229

COUNCILMAN SEROKA 1230

-so what the City, in this law it says what we're trying to do here is that all decisions this body 1231

make be consistent with the General Plan. So it's our intent to be consistent. And then after that, 1232

it says it shall be, not could be, may be, would be, we'd like it to be; it says it shall be consistent 1233

with the spirit and intent of the General Plan. And the items that we're considering here are listed 1234

by Title, unless specified otherwise, which means it would have to say it doesn't apply here. So 1235

even if it doesn't say it further down in the document, which it does anyway, it says it shall be 1236

consistent with the General Plan. So if it's not consistent, you must amend the General Plan. You 1237

must have a GPA. It's not a request, it's a requirement to adjust the General Plan.1238

Same with our State law. So we - have multiple cases and Supreme Court cases that say that. So 1239

it is a requirement that we have a General Plan Amendment. It is the case, as we've stated, with 1240

our City Manager for Planning, Deputy City Manager for Planning saying it's the same parcel 1241

and it is a greater use, more intense use from a previously denied application. I think we covered 1242

all the tests.  1243

1244

MAYOR GOODMAN  1245

Okay, back to you, Mr. Jerbic. At this point, there's a motion on the floor. Do we vote for the 1246

(sic) or vote for or against the motion and then go to the procedural commentary from applicant 1247

and/or others? Or do we hear first on the procedures?  1248

1249

BRAD JERBIC 1250

Again -, it's my recommendation that you limit this part of the discussion to procedure only, but 1251

you give the applicant and anybody else who wants to speak on the procedural issues only an 1252

opportunity to talk.  1253
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MAYOR GOODMAN  1254

And therefore, I'm going to ask you when it gets sliding off the procedural piece to make 1255

comment.  1256

1257

BRAD JERBIC 1258

We'll stop anybody who goes off the procedural piece of this discussion.  1259

1260

MAYOR GOODMAN  1261

Okay.  1262

1263

STEPHANIE ALLEN Good afternoon, Your Honor, members of the Council, Stephanie Allen, 1264

1980 Festival Plaza, here on behalf of the applicant. We appreciate the opportunity to at least 1265

address the procedural issues. 1266

From our perspective, the City creates the rules. You have your Code, you have your rules. 1267

We're trying to play within those rules, and I feel like it's been years of us trying to play within 1268

those rules, and the rules keep changing. The goal line keeps moving. 1269

We've had multiple applications, and they've changed throughout the course of the last three 1270

years, mostly at the direction of City staff or - this Council. So we've made adjustments and 1271

changes, but those have all been at the request of City, which we've been trying to play within 1272

the rules.  1273

In this particular instance, it's again the same thing. The development agreement was a few years 1274

ago. There was huge outcry over the development agreement, and that was denied. So we had to 1275

start over with the, with the applications that are before you today. We had those applications. 1276

We've had them in the system. Until today, we haven't heard that this was an issue or that you 1277

wanted to strike them from the agenda. You abeyed them three months ago, specifically because 1278

you said this was such an important vote that you wanted Councilman Crear to be here.  1279

I met with Councilman Seroka and counsel a couple days ago and all of you, actually. Never 1280

once was there a request that we, or even a mention that these issues needed to be addressed 1281

today. So this is a surprise to us, and I feel like the rules (sic) continue to change. The procedural 1282
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rules continue to change, and we're constantly trying to come up with our arguments at the dais 1283

just so that we can have some due process and have a public hearing. 1284

So to address the two points that he has raised today, that I was unaware of, the GPA, State law 1285

is very clear in 278A that zoning takes precedent over a General Plan. It's in 278A in the 1286

Tentative Maps - statute- 1287

1288

COUNCILMAN COFFIN 1289

Your Honor, I, I’ve got to- 1290

1291

MAYOR GOODMAN  1292

No, no, no, let - her finish, please.  1293

1294

STEPHANIE ALLEN  1295

-and state law- 1296

1297

COUNCILMAN COFFIN  1298

Well, I, she can finish. I'm just trying to be polite here. What I'm saying is though we have to be 1299

careful not to move into the issue. The question should be, Has the attorney made the right 1300

interpretation in your opinion, or is the Councilman's motion out of order, in your opinion? That, 1301

that's got to be pretty much what I think we have agreed to, or we will fight the whole battle for 1302

another six or eight hours. 1303

1304

MAYOR GOODMAN  1305

Please continue. 1306

1307

STEPHANIE ALLEN  1308

Through you, Your Honor, procedurally, the issues that he's brought up, I have to start with the 1309

statute cause that's the way that law works, and I know the Councilman’s quoting all kinds of 1310

statutes and - case law that I'm not aware of and haven't had an opportunity to look at. But I'm 1311
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happy to look at those cases. But I can tell you zoning law, under 278A.349 says that zoning 1312

takes precedent over a General Plan. And this particular property has R-PD zoning. Before this 1313

applicant bought the property, we came to the City and asked for a zoning opinion letter, and that 1314

zoning opinion letter says we're allowed up to 7.49 units to the acre. That's where we started. 1315

That was the first rule of the game. Do we have zoning, and if so, what can we do under that 1316

zoning? Up to 7.49. So that was the first play we made before he even closed on this land. Then 1317

we start submitting applications, and they have changed significantly over the course of the last 1318

three years. And the opposition has done a great job of playing within those rules and 1319

maneuvering and having procedural games, if you will. Sorry for lack of a - better word, but they 1320

seem like games to us from our perspective.  1321

The GPA is in your Staff Report right now and says that that is not required, and your Code says 1322

that it is not required. It is, it is, it shall be considered to be in the spirit, and the reason that 1323

language is in there, when you come in with a zone change, your staff requires us to submit a 1324

GPA because, of course, you cannot come in with a zone change until you have a General Plan 1325

that matches that. In this case, the zoning’s in place, and the General Plan is not consistent. So 1326

your staff has said time and time again, your City Attorney has said time and time again, it's not 1327

required because the reality is if you deny the GPA, we still have zoning on the property. We 1328

have R-PD7 zoning. 1329

So, today, to strike it from the agenda is just another delay tactic to put us back to the beginning, 1330

to probably put us under the ordinance that passed just a few hours ago, and to create this 1331

additional bureaucratic layer of things that we have to comply with, rules that continue to 1332

change, that are trying to prohibit the development of this property. At least that’s the way it 1333

feels from our perspective, from our procedural perspective.  1334

Every property owner in the City has a right to due process. Whether you like the applications or 1335

not, they have a right to bring applications forward. Your staff accepted those applications, and 1336

by the way, it's a fine staff, they know what they're doing. They've done this for years and years 1337

and years. They have Staff Reports that are consistent with exactly this type of situation, where 1338

they have made these type of recommendations. They accepted it back in 2007. They asked us to 1339

file a GPA amendment. So, again, a rule they're asking us to comply with. We said we don't 1340
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think we need a GPA. They said file it even if it's under protest. So, again, trying to play within 1341

the rules, we file the GPA request under protest for a different designation; the first one was 1342

Low, this is Medium Low. On a different portion of the property. There's been a GPA on the 1343

corner, there's been a GPA on a portion of this property, and this is the first one that's been 1344

submitted under Medium Low. 1345

We complied. We did as your staff asked. And in fact, even though it was under protest, we said 1346

okay, we held the application. We took more delay, more time just so that we could comply with 1347

your staff's request. We'd like a hearing on that.  1348

As far as the Major Modification, which is the second point. Judge Crockett's ruling is one - 1349

judge, and I'd argue that this Council, and there's State law to support this, has the authority to 1350

interpret your own laws, and you cannot, your judgment cannot be superseded or substituted by 1351

any judge, not the Supreme Court, not Judge Crockett. No judge can step in your shoes and make 1352

a judgment call that supersedes your decision. It's against the law. It would eliminate the reason 1353

for you all to be up here, to even have your leadership in the spots you're in if any judge could 1354

come in and say, I think that they did that wrong, and they should, we should substitute this and 1355

do it differently. 1356

So Judge Crockett's ruling, at that hearing, your attorney, again these are the rules we're playing 1357

by, your attorney argued that there is no Major Modification required. I have the transcript, and 1358

I'm happy to submit it for the record. But this is Mr. Burns, who did a nice job at the hearing, 1359

said the Court's entire finding is based upon the premise that the Major Mod, under 19.10.040, 1360

applies to this property, and it doesn't. He says that in the hearing. And then this Council decides 1361

to not appeal that determination. So he argues no Major Mod is required. We argue no Major 1362

Mod is required. We come to you and say, Can you, this is the only application you've approved, 1363

by the way, it's the corner, the 435 units at the corner, the only application that this Council has 1364

approved. We go to court on the hearing. Your attorney does a fine job of arguing it. We argue it. 1365

The judge rules differently, and then we come to you to ask that it be appealed, and you all say, 1366

No, we're not gonna appeal that decision. And then you turn around and you're gonna say we 1367

need to do a Major Mod. I mean, it's - amazing. We either, we've gotta decide which direction 1368

we're going. We'd ask for this Council's leadership to please give us the rules, we'll play by the 1369
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rules, and - let us move forward and give us a hearing under those rules, rather than continuing to 1370

change things and put blockades in front of this particular applicant.  1371

All he wants to do is develop. If you wanna say no, you have that discretion. Give us a public 1372

hearing and allow us the opportunity to make our case and have the due process, and then the 1373

courts will weigh in. But you all have the authority and the discretion to interpret your Code and 1374

to use your judgment as to whether this development is appropriate or not. So we would very 1375

much appreciate a hearing today.  1376

1377

MAYOR GOODMAN  1378

Thank you, thank you.  1379

1380

MARK HUTCHISON  1381

Mayor, thank you. City Council members, thank you for the opportunity to appear before you. 1382

I'm Mark Hutchison, appearing in my private capacity as counsel for the applicant. Just wanted1383

to just make one clarification with Ms. Allen's point on the GPA. The - statute is NRS 278.349. I 1384

just want to make sure that was - clear on the record. 1385

On the Major Modification point raised by Councilman Seroka, you've heard repeatedly and, in 1386

fact, there's been findings judicially that the property that's the subject of these tentative maps is 1387

zoned R-PD7. It was established back in 2001, by Ordinance 5353, which was unconditional and 1388

all prior ordinances in conflict with the zoning were - repealed. Under those terms, the Peccole 1389

Ranch Master Plan, adopted in 1990, has no application to the property or to the tentative map. 1390

Initially, it was repealed by the 2001 Ordinance No. 5353, which I'm happy, again, to - submit 1391

for purpose of the record. 1392

But let me turn now to what was discussed extensively about Judge Crockett. First off, you're 1393

wading into an area of law that is - not simple. You want to say Judge Crockett's decision applies 1394

to every single parcel that's out there with the Badlands Golf Course or every application from 1395

my, from my client. That is vehemently opposed legally by my client as a matter of law. You 1396

need to understand that Judge Crockett's decision did not involve this applicant, did not involve 1397

this applicant. It did not involve this application, did not involve the property subject to this 1398
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application. It involved the 535 units, as you've already heard and as your staff has already 1399

indicated to you. And so the idea that Judge Crockett's opinion applies across all the properties is 1400

hotly disputed and is a legal question not for this Council.  1401

Secondly, I'm a little concerned that if you were briefed extensively on the Judge Crockett 1402

decision, why you were not equally briefed on the Judge Smith decision. Maybe you were. If you 1403

weren't, I'd like to submit this for the record. Judge Smith held a extensive evidentiary hearing, 1404

multiple days, involving the actual applicant of 180 Land. And he ruled just the opposite of 1405

Judge Crockett and said the golf course land and the land was developable. And so I would like 1406

to have the City Council briefed on this case. And I'm not sure why you weren't briefed on this 1407

case. Two different opinions, two different conclusions, but this Council ought to make its own 1408

decision, ought to make its own (sic) conclusion.  1409

And Mayor, you asked a fair question in terms of why not let the Supreme Court sort all this out. 1410

And - Brad, you can, you can back me up and Todd or whoever else is here as - counsel. You're 1411

not talking months for the, for the Nevada Supreme Court, you're talking years.  1412

And - your City Attorney is absolutely right. My client is entitled to due process. Two and a half 1413

years has already passed. Another three years or two years for the State of Nevada, the - Nevada 1414

Supreme Court to rule, that's not due process. That's not equal protection under the law. You 1415

might as well just concede the inverse condemnation. There's been so much delay, so much 1416

delay. And I know you cringe about that a little bit up there. I would too if I were in your 1417

position, but that's what happens. You can't keep kicking the can down the road. Eventually, the 1418

courts say it's futile to - be before this body. You're just gonna keep continuing it. You're just 1419

gonna keep delaying it. And that's what we saw, I think, with this motion now. We were here in 1420

February, and it was very clear, come back in May. We want to make sure we've got a full City 1421

Council, super important issues being decided. The first thing out of, out of anybody's mouth is 1422

let's delay this more. This is, we're – if we’re not already there, we're quickly approaching the 1423

point where it's just futile to be before the City Council. If you don't want this property 1424

developed, condemn it and pay for it, because that's where it's headed, and it seems like the 1425

continued delay takes us in that direction.  1426

So I'll just ask the Council to consider both opinions, because you've got two different judges. 1427
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One of them actually had this applicant before him in making the decision. Judge Crockett didn't. 1428

And this property wasn't before Judge Crockett either and neither was this, neither was this 1429

application. So I would just ask, if you would, please to let us proceed with this application. If 1430

you're gonna deny it, you're gonna deny it. If you're gonna grant it, you're gonna grant it. But 1431

don't abate [sic] it. Don't dismiss it. Don't strike it. My client’s entitled to a decision from this 1432

body. 1433

Thank you very much, Your Honor. Thank you very much to the City Council. 1434

1435

MAYOR GOODMAN  1436

Thank you.  1437

1438

ELIZABETH GHANEM HAM  1439

Good afternoon. Elizabeth Ghanem Ham, on behalf of the applicant. I just wanna clarify one 1440

other thing because I have been involved with the hearing since I've joined this applicant as in-1441

house counsel. And having heard your decision on the appeal was - a few things, and that is that 1442

staff and Mr. Jerbic aptly reported to this Council that Judge Crockett's decision was legally 1443

improper. Told you all that, and - that's on the record. In doing so, you decided that the reason 1444

you wouldn't appeal it, the sole reason you wouldn't appeal it, at least it was Mr. Seroka, 1445

Councilman Seroka's position, excuse me, that the basis was that you didn't want to spend the 1446

resources on it, although we believe you have proper City attorneys that could have and should 1447

have been appealing it. So I just want to make clear that your own staff and your own counsel 1448

told you at the time it was a legally improper decision. And that's all I wanted to add to it. Thank 1449

you. 1450

1451

MAYOR GOODMAN  1452

Thank you.  1453

1454

MICHAEL BUCKLEY  1455

Madam, Mayor, members of the Council, Michael Buckley, on behalf of the homeowners. I -1456
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think there's really a couple of things that are very simple here that - get obfuscated in - the1457

process. This property has a GPA designation of PR-OS. That's a fact, that's - a fact. It's been 1458

there. 1459

The applicant filed last year to a, for a General Plan Amendment to Low. That was denied on 1460

June 21st. They have now filed a GPA for Medium Low. That is a less intense use. Under the 1461

Code, an application for a General Plan Amendment for a parcel in which all or any part was the 1462

subject of a previous General Plan Amendment application for the same land use category or a 1463

less restrictive land use category shall not be accepted until the year has passed. So it is PR-OS. 1464

Whatever the City staff has determined, that is a fact, it's PR-OS and this is a GPA to a less 1465

intense use, or excuse me, a more intense use. That's as far as the GPA. So this GPA should not 1466

have been accepted until after June 21st.  1467

With regard to the Major Modification and Judge Crockett's ruling, there's the statement that the 1468

rules have changed. Well, the applicant has known since Judge Crockett made his ruling that a 1469

Major Modification is required. A Major Modification could have been filed along with the 1470

GPA. There's - no reason why that couldn't have been filed. 1471

But the - City and - regarding Judge Smith's lawsuit, the City is a party. The City is bound, I1472

think Councilman Seroka, Councilman Crear, Councilman Anthony recognize the Judge ruled. 1473

The - order is not stayed. The City is bound by that order. If the, if the City processes this 1474

without a Major Modification, the City is opening itself up to some kind of a motion by the other 1475

side for contempt of the, of the order. I mean the - City is bound by the order.1476

So I think it's really pretty simple. And I think one thing I think it's - important to remember too, 1477

Judge Crockett didn't invent the Major Modification. He went back and he said this is what your 1478

staff, when you first filed this application, back in the end of 2015, the staff said this is part of 1479

Peccole Ranch Phase 2 Master Plan, you need a Major Modification. That - that's what Judge 1480

Crockett ruled, that was what the staff ruled, the, so the judge didn't invent this. The judge came 1481

and -supported what your staff had originally stated was the case. So, and - as far as whether the 1482

435 is bound by this or not, the Judge ruling applies to Peccole Ranch Phase 2, it applies to all of 1483

it. So two things, this is PR-OS. It needs a GPA before you can build residential on it, and the 1484

City is bound by the Major Modification according to Judge Crockett. Thank you.  1485
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MAYOR GOODMAN  1486

Thank you.  1487

1488

FRANK SCHRECK  1489

Madam Mayor, members of the City Council, Frank Schreck, 9824 Winter Palace Drive. Just a 1490

couple things I want to touch on and they're purely procedural. We've gone over this a lot of 1491

times, so I'm just gonna touch the highlights.  1492

Mr. Jerbic for two and a half years has now said that there's hard-zoned R-PD7 on the golf 1493

course. There isn't. Have him show you where it is actually zoned. The letter from December of 1494

2014 was from a level one staffer that said exactly what it was, that Peccole Ranch was an  1495

R-PD7, and then it explained what an R-PD was. It's a development that you could have mixed 1496

residential uses, open space, golf courses, recreational things. It's not a zoning letter. It was never 1497

intended to be a zoning letter.  1498

The City did issue a zoning letter in 1990 after it had its hearings on the zoning. And that zoning 1499

letter said under the R-PD7 district. Now that's what that letter says. It talks about a district, and 1500

the district was 996 acres of Peccole Ranch Phase 2. That's what it was. There's not each acre 1501

zoned seven. Mr. Jerbic would like you to believe that it's R-7. It's not. It's R-PD7. The seven1502

was picked by the developer as a number, because he wanted to multiple the seven times 996 1503

acres because that's what the ordinance says. It says you take your entire district, you select a 1504

number. Canyon Gate was four, I think Painted Desert is nine, I think Silverton is three. They 1505

pick whatever number they want, and they multiply it times the gross acres in that district to 1506

come out with the maximum number of residential units you can have within that whole district. 1507

That's exactly the process that was filed. They got a number. The developer gave up in front of 1508

the City Council, when he got his approval of the master plan and specific zoning, he gave up 1509

2,200 of them and asked for 4,247, and that's been the number of residential units for the last 25 1510

plus years.  1511

Okay. So it is, that is in the zoning letter. The only zoning, final zoning letter that's came out was 1512

the letter that came out in 1990 from the City, because what the City said in - your minutes, that's 1513

all you have to look at, the City said with the applications for the developer that here's what the 1514
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developer wants, and they're listed there. Here are the uses. They listed 401 acres of single-1515

family, 60 acres of multi-family, 211 acres of drainage.  1516

Then they go to what the zoning is gonna be. The 401 will be 401 acres of R-PD7 hard zone. 1517

That's the hard zone, 401 acres. It's off the golf course. If the whole thing was R-PD7 hard 1518

zoned, why would you have to come in and ask for 401 acres to be hard-zoned R-PD7? You 1519

don't. So they did 401 acres of R-PD7. They multiplied seven times the 401. They took 60 acres 1520

of R-3, which is 24 to an acre. They multiplied that. They got the total of 4,247 and that's what 1521

they asked for and that's what they received and that's what the letter says. The only specific 1522

residential zoning ever until you zoned the 435 in 2016- 1523

1524

COUNCILWOMAN FIORE  1525

So, Mr. Schreck, since I'm new- 1526

1527

FRANK SCHRECK 1528

-but can - I just finish?1529

1530

COUNCILWOMAN FIORE  1531

Yeah, I just wanna be crystal clear I heard you right. 1532

1533

FRANK SCHRECK 1534

Sure. Okay. 1535

1536

COUNCILWOMAN FIORE  1537

You're basically telling us and the Council that our legal counsel is wrong. Is that- 1538

1539

FRANK SCHRECK  1540

Absolutely, 100 percent, and we've said that for two and a half years. 1541
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COUNCILWOMAN FIORE  1542

I just had to clarify that you are basically saying our legal counsel is wrong. Okay, thank you. 1543

1544

FRANK SCHRECK  1545

I've said that for two and a half years. 1546

1547

COUNCILWOMAN FIORE  1548

Thank you, Mr. Schreck.  1549

1550

FRANK SCHRECK  1551

And we've submitted briefs on it. We've submitted a professor from the University that said the 1552

same thing. We're not just making this up. We've submitted the documents. If you've ever had 1553

the interest in looking at what your zoning was in 1990, you'll see what the City zoned in 1990. It 1554

didn't zone R-PD7 on the whole golf course. The golf course was - drainage and golf course, no 1555

residential on it. And in 1992, the City picked that up when they did their - General Plan in 1992, 1556

and by ordinance, they adopted PR-OS over every master plan community, including the one in 1557

your district or the ones in your district. That PR-OS was done on all of these, not just 1558

Queensridge. And it's been that way since 1992, recognizing what had already been zoned in all 1559

these master plan communities. So it isn't 7.49 per acre or zero to 7.49 per acre. And that's the 1560

key to Judge Crockett's decision. As was mentioned, Judge Crockett took your own Staff 1561

Reports. Ms. Allen says, Your staff is great, look at those reports. Well, you look at those reports 1562

with his first application. Three that he won at 740, and then those were kind of substituted with 1563

four applications after that, which was for 250 acres. And those seven went along together, 1564

which they shouldn't have, but we argued that the four superseded the three, but they kept going 1565

forward.  1566

And within those four applications, the developer recognized he needed a Major Modification. 1567

He had a Major Modification, and we're hearing now that somehow the - GPAs, General Plan 1568

Amendments are somehow, well, you don't need them, maybe you don't. They filed for how 1569

many GPAs over the last two and a half years? If they weren't necessary, why were they filed? 1570
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It's the same thing the court said. Why did all of a sudden the requirement for Major 1571

Modifications just kind of disappear? 1572

And now, according to your staff, the requirement for GPAs suddenly just disappears. There's 1573

never been any zoning, you know, entitlements on that golf course. What your staff said, and it 1574

says really clearly and we provide you all the transcripts, your staff said if you want to put 1575

residential on the golf course, you have to follow two steps. The first step is you have to amend 1576

the Peccole Ranch Master Plan by a Major Modification, according to your ordinance and 1577

according to your staff. And once you do that, then you have to amend your General Plan, 1578

because the General Plan is PR-OS, no residential. So you have to amend that too.  1579

You have to take step one, step two. That's what your staff says over and over again in those 1580

Staff Reports of 2016. Interesting that staffer that wrote those reports, which were actually, you 1581

know, real, we've never seen them again. Somehow the - guy that wrote those is now no longer 1582

writing your reports.  1583

But here is a key that you better take into consideration, and that is the basis of the inverse 1584

condemnation lawsuit against you is that the developer has rights to build on that golf course, 1585

that he has a right to build from zero to 7.49, that Mr. Jerbic has been arguing over and over and 1586

over again. The prophylactic defense you have in inverse condemnation is Judge Crockett's 1587

decision, that thank God you didn't appeal, because Judge Crockett's decision says you need to 1588

have a Major Modification. Which what does that mean? It means you don't have any 1589

entitlements on that golf course. You have no residential on the golf course. So you have to get a 1590

Major Modification to come in and put it on. So you can't take away a right from this developer 1591

that he has never had. And if you look at those inverse condemnation lawsuits, the only people 1592

quoted and the only positions taken are by your staff. And we've said that all along. And Mr. 1593

Jerbic has been wrong for two and a half years and going onto this, and we've showed you not 1594

our opinions, we've showed you, we brought in expert testimony, we brought in all the 1595

documents, we brought in everything to show you just exactly what it was. And if you want to 1596

know, Councilman Fiore, just go look at the 1990 approvals from the City Council. You'll see 1597

what it was zoned.  1598
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COUNCILWOMAN FIORE  1599

Thank you, Mr. Schreck. Can I ask my staff if what he is saying is correct? 1600

1601

ROBERT SUMMERFIELD 1602

Madam Mayor, through you, he said a lot of things. So I would need to know specifically what 1603

you would like us to verify.  1604

1605

COUNCILWOMAN FIORE  1606

Thank you, Robert. So yes, what I'd like to know is as we've been going along this and staff has 1607

been advising Council on the zoning issues on all of this, what Mr. Schreck is saying is that 1608

you've been wrong all along all this time. Can you tell me if you're, is this correct? Do you feel 1609

you're wrong? 1610

1611

ROBERT SUMMERFIELD 1612

Again, through you, Madam Mayor, staff's position has been consistent throughout this process. 1613

The development has changed based on the - nature of the discussions that have occurred and the 1614

changes that the applicant has made to their requests. Therefore, our analysis has changed based 1615

on those different circumstances, depending on the size of the project, the nature of the 1616

applications that were requested. But the overall analysis has stayed consistent, in my opinion, as 1617

the current Director of Planning, and I do not believe that we are incorrect.  1618

1619

COUNCILWOMAN FIORE  1620

Thank you. And Mr. Jerbic?  1621

1622

BRAD JERBIC 1623

I - will say one thing. One, I'm not gonna get involved in the politics of this. I'm just trying to 1624

give you the law. But if the law were as simple as Mr. Schreck says it is, he would have done us 1625

a big favor and won this in court three years ago. Because if - we were wrong and I was wrong 1626

and I've been wrong before and I'll be wrong again, but if I'm wrong on this issue, then I really, 1627
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really wish the opposition had gone to court and won a victory and spared us the agony of this 1628

hearing right now. That did not happen.  1629

1630

FRANK SCHRECK  1631

Yeah, it did- 1632

1633

BRAD JERBIC 1634

That did not happen. 1635

1636

FRANK SCHRECK  1637

The first-  1638

1639

BRAD JERBIC 1640

And - in spite of what, you know, here's the other thing. We have a saying in my office 1641

sometimes when we get into this kind of a discussion and it's too much college, not enough high 1642

school. Everybody's up here trying to turn this into a legal argument and trying to make an 1643

attorney say something or - do something that isn't the appropriate role for the attorney. My role, 1644

whether you like it or not or Mr. Schreck likes it or not, is to tell you what I think the law is as I 1645

read it. I don't really care one way or the other about the application, or I should put my name on 1646

a ballot and run for City Council.  1647

I'm not the eighth member of this Council. I'm just here to give you legal advice, and sometimes 1648

it's a little murky. Sometimes it's not exactly what you want to hear. But at the end of the day, 1649

this is a little more high school, not so much college, cause all of these legal arguments, as - 1650

stimulating as this debate is, really mean nothing until a court rules on it. If I am wrong, then 1651

Mr. Schreck should take me court and say there's no R-PD7, and therefore, you are, the 1652

developer doesn't have a right to develop. That would make this so much cleaner. That has not 1653

happened. Okay? 1654

CLV188182
2359

12560



CITY COUNCIL MEETING OF 

MAY 16, 2018 

VERBATIM TRANSCRIPT – AGENDA ITEMS 71 AND 74-83 

 

Page 59 of 74 
 

FRANK SCHRECK  1655

It has happened. That's the Crockett decision. The first time there was any residential zoned onto 1656

our golf course, we went to court, we had it reviewed, and the gravamen of Judge Crockett's 1657

decision is you need to have a Major Modification. You wouldn't have to have a Major 1658

Modification if there was already entitlements for residential on the golf course. That's what his 1659

decision says.  1660

1661

BRAD JERBIC 1662

Let me- 1663

1664

FRANK SCHRECK  1665

That's what your Staff Report says, Mr. Jerbic, which you never refer to anymore. Your Staff 1666

Reports make it clear, in – 19 (sic) 2016, that you have to have a Major Modification cause 1667

there's no residential on the golf course. And that's, we waited until we got some ruling against 1668

us, and we did go to court as soon as we could, Mr. Jerbic, and we did get a decision saying and 1669

confirming what we've been saying all along. You just haven't wanted to accept it. 1670

1671

BRAD JERBIC 1672

Mr. Schreck, we're not gonna debate, and you are wrong. That is just a flat-out truth. You are 1673

wrong. The Judge said there's a Major Modification. If you get a judge to say there's no R-PD7 1674

out there, I will follow that decision right now, and these applications will be gone. 1675

1676

FRANK SCHRECK  1677

It's an R-PD7 district. It's not hard-zoned R-PD7 residential on a golf course.  1678

1679

BRAD JERBIC 1680

Well, and I - can also produce a transcript of a Planning Commission meeting from October of 1681

2016, when then Commissioner Crear, when he was Planning Commissioner, asked me on the 1682

record what the R-PD7 meant, and I don't have it with me today, because I didn't anticipate this 1683
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discussion, but I said flat-out it gives the applicant the right to ask. That's it. And I don't want 1684

anybody saying anything more. And he is here asking. That's all this is.  1685

So trying to boil this down to something simple that you can get your arms around before we get 1686

into some massive legal debate here, that means nothing until a court rules. My recommendation 1687

is apply the high school part of our brain, not the college part and ask yourself do you believe 1688

there's substantial overlap between the GPA today and the old one. And if you do, then it's 1689

untimely and he's got to wait another month. If you don't believe there's substantial overlap 1690

between the two of them, then go ahead and move past that procedural issue on to the next one.  1691

The next one is Judge Crockett's decision. If you believe that you should follow that as the law of 1692

the land until the Supreme Court intervenes, that's fine with me. I don't think that's the way 1693

individual judge's decisions are interpreted, but if you want to make it into that, that's fine and 1694

say you require a Major Modification. If you think it is a judge and you wanna wait until the 1695

Supreme Court and you wanna disagree with that judge with all due respect, you can do that too.  1696

That's playing the law right down the line and not playing the politics of it. I know it's not a black 1697

and white answer that makes you happy, but that's the law.  1698

1699

FRANK SCHRECK  1700

That - isn't the law. Let - me just finish and I'll sit down.  1701

1702

COUNCILWOMAN FIORE 1703

Yeah.  1704

1705

FRANK SCHRECK  1706

The law is what Judge Crockett said it is. He interpreted your ordinance differently than 1707

Mr. Jerbic did. You didn't appeal it, so that's the City basically accepting it, and then you didn't 1708

ask for a stay, so it's applicable right now, tonight, as Mr. Buckley said. It applies to you now.  1709

1710

MAYOR GOODMAN  1711

Thank you.  1712
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YOHAN LOWIE 1713

Okay. Yohan Lowie, property owner for the record. Judge Crockett's order is faulty, because he 1714

bought into the lie and deception and corruption that Frank Schreck had raised in the beginning 1715

with his Peccole Ranch Master Plan. We are simply not a part of Peccole Ranch Master Plan. 1716

Judge Crockett asked your City Attorney in court, are we, if this is a part of Peccole Ranch 1717

Master Plan. And his answer was, it's very complicated, because God forbid the City will take 1718

the position that right now, after all this mess, it's not a part of Peccole Ranch, it is not a part of 1719

Peccole Ranch Master Plan. 1720

So let me just clue you in on this. Peccole Ranch Master Plan was two pieces of paper. One 1721

action was 17 pages conceptual Peccole Ranch Master Plan. The next page was a drawing that 1722

shows requested zoning. The Peccole Ranch Master Plan has zoning only categories for R-PD7, 1723

R-3 and C-1. And he talks about is a conceptual master plan that it, it’s a trend. And it is these 1724

trends that becomes the basis of the plan that will be maintain - flexibility to accommodate future 1725

market changes, which mean they can change zoning and densities any way they want to. 1726

Furthermore, this Peccole Ranch Master Plan is governed, has to be governed under this 1727

document by CC&R they're applying to the property. So we, when we purchase a property, we 1728

research it with this body here, with your staff for six months about all the history of this piece of 1729

property. Not one time anybody mention Peccole Ranch, because it's not recorded on the 1730

property because it's expired. By its own term here, the second action, the zoning action was 1731

under resolution of intent and expired in 1995. Peccole - Ranch Master Plan does not apply.  1732

And then - I went, we went when - they raised it in litigation. A few months after we purchased 1733

the property, they raise, oh, Peccole Ranch Phase 2 applies to the property. When you look at the 1734

documents for Peccole Ranch Master Plan, which is out of [inaudible], it says specifically within 1735

the documents that if Phase 2 is not annexed into Phase 1, the public area and all public spaces 1736

annexed into Phase 1, including a future maybe golf course annexed into Phase 1, is not a part of 1737

Peccole Ranch.  1738

Peccoles had a lawsuit with Triple Five and had stopped the – partner, partnership with Triple 1739

Five in late '95 and in '96 have created a new master plan called Queensridge. The master plan 1740

community of Queensridge does not include any portion of the golf course, except the nine 1741
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holes, almost 100 acres that in this bogus Peccole Ranch Master Plan that somehow we're trying 1742

to apply to this piece of property show the property as R-PD7. So there is large area of the golf 1743

course today, of the old golf course that is developable property today, is developable under the 1744

original Peccole Ranch if it was to apply. 1745

Judge Crockett, it was never in front of Judge Crockett if the master plan applies to this piece of 1746

property. He would have to find out that it's not. It could not. It possibly cannot, because 1747

somebody has to get a notice. And to sit here and discuss here and in court Peccole Ranch 1748

Master Plan, we have to put an end to this, and we're going with another inverse condemnation 1749

based on that. So there’ll be new lawsuits filed, you know, after the ordinance that just passed, 1750

and some more lawsuits will be filed after these applications will be heard if they don't pass. We 1751

are not a part of Peccole Ranch Master Plan, so, therefore, Major Mod cannot be required.  1752

Now, let's talk about this PR-OS. The old PR-OS that is installed on this piece of property took 1753

all the units off from 7.5 units per acre to zero. It's an illegal action, admitted by City Attorney 1754

and staff. You don't have one document to show how you had a notice to the public. Few days 1755

after legal notice meeting, some staffer runs in and changed the designation, changed the color of 1756

the golf course in 2005 into green.  1757

What you heard today that, in 1992, this piece of property was PR-OS, it's an absolute lie. It 1758

could not be because the property was not identified. So I saw something from the staff now, 1759

changing the position and saying, oh, in '92, we did the blob. Maybe your house was in the  1760

PR-OS, maybe somebody else. We gonna go on every blob and every piece of property going to 1761

come from development, we're gonna file a suit under your ordinance that it is within this blob of 1762

this PR-OS. It should be. It's not, but it should be.  1763

So the ordinance that you just passed is - so cumbersome and involves so many properties. I 1764

know you tried to target, and it's only targeting my property, the Badlands. But you know, for 1765

Councilman Seroka, all you've done here and all this dishonesty, when we accept this dishonesty, 1766

it leads to criminality. Sometimes it’s in the form of corruption, and sometimes is in the form of 1767

government abuse, and in this case, it's both. Thank you. 1768
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MARK HUTCHISON 1769

Your Honor, I'm - sorry to come up a second time. I neglected to just ask that these documents 1770

be submitted for the record. I'm - sorry when I was up here. 1771

1772

MAYOR GOODMAN  1773

Please. 1774

1775

MARK HUTCHISON 1776

And what they are, Your Honor, they just go to, again, the procedural issue and what Mr. Jerbic 1777

was - addressing. It's the Notice of Decision of the State Board of Equalization as well as three 1778

different determinations by the Clark County Assessor's Office. They determined that, in fact, 1779

the land that we're talking about ceased to be used by a golf course on December 1, 2016. It no 1780

longer falls within the definition of open space real property and is no longer deemed to be used 1781

as open space for tax purposes. Further, the land has been converted to a higher use.  1782

The Nevada State Board of Equalization approved that, Your Honor, and as a result, my clients 1783

have paid over $1.2 million in taxes, not based on PR-OS, but based on 233 acres vacant multi-1784

family residential, excuse me, vacant single-family residential. Another 17 acres vacant multi-1785

family residential. General Commercial on 2.37. My client is paying taxes not on PR-OS, but on 1786

residential and commercial designations, Your Honor. That's according to the State of Nevada 1787

and Clark County. Thank you.  1788

1789

BRAD JERBIC 1790

I -, I'm gonna jump in here.  1791

1792

MAYOR GOODMAN  1793

Is that submitted? 1794

1795

BRAD JERBIC 1796

The - two arguments that were on the floor right now, and I asked everybody to contain 1797
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themselves to, are the argument about the GPA, whether or not it's duplicitous, and that's a 1798

procedural part of the Councilman's motion, and whether or not a Major Modification should be 1799

required. The, it's beginning to squirt now into PR-OS and all this other stuff. If - the people at 1800

the podium can contain themselves just to the procedural argument right now, there will be 1801

plenty of time later, if we get past it, to talk if the motion doesn't pass. All right. 1802

1803

DOUG RANKIN  1804

Doug Rankin, on behalf of the homeowners in the area. I - will save my part regarding the 1805

zoning ordinance of 2001, if - it does move forward, to discuss what that ordinance did as the 1806

final act of ordinancing all of the properties in Peccole Ranch.  1807

1808

BRAD JERBIC 1809

Right. If it does move forward, we’ll, you'll absolutely have an opportunity to make that record.  1810

1811

DOUG RANKIN 1812

Thank you.  1813

1814

BOB PECCOLE  1815

Bob Peccole. I'm a homeowner. I live at 9740 Verlaine Lane. I am an attorney. I've been a 1816

practicing attorney in this state for over 55 years. A couple things I'd like to address.  1817

First of all, Mr. Hutchins (sic) stood up here with the Judge Smith decision and flashed it. I1818

happen to be the attorney that has appealed that decision to the Nevada Supreme Court. It is now 1819

in a position to be set for hearing. And just like Mr. Jerbic, I feel that I'm correct and it - will be 1820

reversed. It will be set aside. And I challenge Mr. Hutchins (sic) who says that Judge Smith ruled 1821

one way and Judge Crockett ruled the other way. I don't see anything in Judge Smith's decision 1822

talks about Major Modification. And I ask him to present that part of the case to you, instead of 1823

just standing up here and flashing that decision. I've lived with it for almost a year and a half, so 1824

I know what's in that decision.  1825

Another part, I've been a Chief Deputy Attorney General for the State of Nevada. Among my 1826
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clients as a Chief Deputy were some of the top agencies in the State of Nevada that I legally 1827

advised. How about the Athletic Commission, which is the Boxing Commission? How about the 1828

Architectural Board? How about the Racing Commission and many others, including this entire 1829

office of the Attorney General down here in Clark County? 1830

I would be appalled to tell any of my agencies when there is a decision of a court judge telling 1831

me I must recognize a certain point and I must abide by that. That ruling becomes one that is the 1832

law. And if I were to tell my client, oh well, but as a matter of policy, you can ignore it, I would 1833

have the same concerns that Councilman Crear has. Am I going to jail? Yes, you are. I don't 1834

know if any of these attorneys sitting in the public here have ever been involved in those types of 1835

hearings when you're held in contempt.  1836

I've been involved in those, and I know how they work. And it wouldn't take anything if you 1837

were to take Mr. Jerbic's advice and say, well, we can ignore that decision because this is the 1838

way I think it works. Well, you could all end up in jail. And it, and it does happen. And it just 1839

depends on who - pushes that contempt. So you got to keep that in mind. You can't just ignore it 1840

because that isn't the way it works. 1841

Now, that judgment stands solid until it's either stayed by the court or it's reversed by the court. 1842

But until those two things happen, that judgment is solid. Now I, and that's an argument they've 1843

used against me in the Smith case. They've said because you don't have a stay, that judgment is 1844

valid. So what do they do? They take Smith's judgment, sues me and my wife for $30 million. 1845

That's Mr. Yohan. He's quite the guy. 1846

But in any event, I would just like to say do not ignore the Crockett decision, because you're 1847

going to put yourself in trouble. The other part of it is you might have to take Mr. Jerbic's advice, 1848

you know, like maybe a grain of salt.  1849

1850

COUNCILMAN SEROKA 1851

Mayor, I'd like to call the question at this time. I believe we have established that the GPA is 1852

duplicitous and the GPA should not have been accepted, and that I also believe we've established 1853

that the law of the land, as it stands today, is Judge Crockett's decision, which requires a GPA 1854

and a Major, or correction, Judge Crockett's decision requires a Major Modification. And my 1855
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bottom line here is that I expect everyone to follow the Code and the law. If we're following the 1856

Code and the law, we all move forward. If we don't follow the - Code and the law, we have 1857

challenges. 1858

So I move to strike the 74 through 83 from today's agenda, cause they should not have been 1859

accepted in the first place. I did offer, and a head nod would work just fine, the offer to 1860

withdraw without prejudice your applications if you would like to do that, or not.  1861

1862

STEPHANIE ALLEN  1863

Through you, Madam Mayor. No, we would not like to withdraw those. We'd like to have those- 1864

1865

COUNCILMAN SEROKA 1866

Okay. Then my motion stands, Mayor, and I call the question. I call for the vote.  1867

1868

MAYOR GOODMAN  1869

Okay. There's a motion made by Councilman Seroka. And again, I'm gonna ask you, Mr. Jerbic, 1870

if in fact Council members feel that they don't have enough information and clarity on this, they 1871

have the permission to abstain. 1872

1873

BRAD JERBIC 1874

They do. I, I've never told anyone up here to vote when you don't feel you have enough 1875

information. 1876

1877

MAYOR GOODMAN  1878

But again, you have to reiterate they can't- 1879

1880

BRAD JERBIC 1881

I will, I will say this. It's gonna take four votes for the motion to strike to pass. If it doesn't pass 1882

and you've abstained and now we're onto the merits of the application- 1883
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MAYOR GOODMAN  1884

You can't come back in. 1885

1886

BRAD JERBIC 1887

You're still abstained.  1888

1889

MAYOR GOODMAN  1890

Right. 1891

1892

BRAD JERBIC 1893

And so it creates a - really, this is a law school question, to be honest with you.  1894

1895

MAYOR GOODMAN  1896

Right, and we're not lawyers. 1897

1898

BRAD JERBIC 1899

It's just bizarre.  1900

1901

MAYOR GOODMAN  1902

But my question is if, let's assume four members or five members abstain because they don't feel 1903

they have enough information and clarity, that's left with two people voting for it. 1904

1905

BRAD JERBIC 1906

It takes four people under any circumstances to pass, no matter who abstains.  1907

1908

MAYOR GOODMAN  1909

So then the motion dies. The motion at this point would die if in fact if people felt they are, have 1910

not enough clarity, enough information to make a sound judgment. 1911
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BRAD JERBIC 1912

That's correct. And by extrapolation, if it died and you went on to the merits, that same 1913

abstention would carry over to that as well. 1914

1915

MAYOR GOODMAN  1916

And so as these issues, should it die, and as these issues are discussed item by item, because 1917

someone has abstained, they may not comment on those items as they come back? 1918

1919

BRAD JERBIC 1920

It -, It's hard to make an argument that you're not informed enough to vote on a motion for, to1921

strike, but you are informed enough to vote on the merits of the case. Again, I - think this has 1922

been way overly complicated. They've tried, on both sides, have tried to turn this Council into a 1923

courtroom and -, by doing so, have - tried to make this decision a lot sloppier than it is. Which is- 1924

1925

MAYOR GOODMAN  1926

Which is why I said from the beginning let the courts decide. I don't understand why we're put in 1927

this position. There's not a lawyer- 1928

1929

COUNCILMAN SEROKA 1930

I believe I called the question to a vote. 1931

1932

MAYOR GOODMAN  1933

Excuse me, Councilman. Excuse me. This is something that is a legal issue. I don't know maybe, 1934

you have, and all deference, have done a lot of research in a legal manner. I don't feel confident 1935

in a, in a legal educational background to do other than rely on our staff, to, who are supposed to 1936

not be judgmental and advise us according to how they interpret the law. 1937

Now, the fact that the law has been set down by the District Court, are they and is Judge Crockett 1938

saying you must now address this and do this and change that and ask for a Major Mod on1939

everything, or is it just a status quo, he's made his ruling and if there are further applications, new 1940
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applications coming in because of his decision, the applicant would have to do it? 1941

1942

BRAD JERBIC 1943

Well, the - legal answer is his decision is limited to that set of facts. By extrapolation, if 1944

somebody went there with more lawsuits and said, hey, even though this is a different project, it's 1945

the same argument, you need a Major Modification, I have no doubt that Judge Crockett would 1946

say the same thing about every one of these applications. You don't know if you're gonna get 1947

Judge Crockett, and you don't know what the Supreme Court’s gonna do.  1948

So let me just maybe suggest a different approach. There's kind of a cart before the horse thing 1949

here. The applicant gets a decision and then you go to court. You don't go to court and then get 1950

an application. Then we have zoning by judge. The applicant’s entitled to a vote, up or down, 1951

and unless you think for procedural reasons he's incomplete in his application and then you make 1952

that record and that's what the Councilman has tried to with his motion on the procedural 1953

grounds, but if you think the procedural grounds are valid, then vote, you know in favor. If you 1954

don't, then move on to the next part of the application, and then let the courts decide. 1955

If - we do it the other around, the courts don't have facts to decide in this case. How does the 1956

applicant get to court on these three applications without you making a decision? You have to 1957

make the decision, or there's nothing, no record for the court to vote on, whether you go for or 1958

against it.  1959

So that's what I'm saying in the procedural motion, I wouldn't overly complicate it and think it's a 1960

big legal decision. I think it's your call to look at your ordinance and say do you think this GPA 1961

is duplicitous and, therefore, you're subject to the one-year timeout, and he's a month too early. 1962

Or two, you think Judge Crockett's decision or your own policy or both require a Major 1963

Modification and he doesn't have one, so he's incomplete. I think it's a pretty simple call. 1964

1965

MAYOR GOODMAN  1966

Okay. There's a motion then. Please vote and please post. Councilwoman, Councilwoman your 1967

vote? 1968
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COUNCILWOMAN FIORE  1969

It’s, look.1970

1971

MAYOR GOODMAN1972

Oh. 1973

1974

COUNCILWOMAN FIORE 1975

My - computer is broken.  1976

1977

COUNCILMAN CREAR 1978

Should we withdraw the vote? 1979

1980

COUNCILWOMAN FIORE 1981

Should we withdraw the vote? 1982

1983

COUNCILWOMAN TARKANIAN 1984

Well, tell her. 1985

1986

COUNCILMAN COFFIN 1987

It didn't register the vote. 1988

1989

COUNCILWOMAN FIORE  1990

Here. Now it's just left. 1991

1992

COUNCILMAN COFFIN 1993

Now it's, now it’s voted.  1994

1995

COUNCILWOMAN FIORE  1996

No, I didn't (inaudible) 1997
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MAYOR GOODMAN  1998

Give her an oral. 1999

2000

COUNCILWOMAN TARKANIAN 2001

You can give her your vote orally. 2002

2003

MAYOR GOODMAN  2004

I - voted. Give your vote orally.  2005

2006

COUNCILWOMAN FIORE  2007

Are you getting it? Nay.  2008

2009

LUANN D. HOLMES 2010

Nay? 2011

2012

COUNCILWOMAN FIORE  2013

Nay. 2014

2015

MAYOR GOODMAN  2016

Okay. The motion passes.  2017

2018

COUNCILMAN COFFIN  2019

Post? You gotta post it. 2020

2021

MAYOR GOODMAN  2022

And it's posted. 2023

 2024

COUNCILMAN CREAR 2025

No, hold on. Hold on. It’s got the wrong vote for me. It says I hit, I voted nay. I voted yes. 2026
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LUANN D. HOLMES 2027

It says you voted nay. 2028

2029

COUNCILMAN CREAR 2030

No. 2031

2032

MAYOR GOODMAN 2033

Right, he says he votes yes. So he needs the change. It passes anyway. 2034

2035

COUNCILMAN COFFIN 2036

It passed. 2037

2038

COUNCILMAN CREAR 2039

Then let’s record it right. Accurate.2040

2041

COUNCILMAN COFFIN 2042

Wanna revote? 2043

2044

COUNCILWOMAN TARKANIAN 2045

He wants a green check. 2046

2047

COUNCILMAN CREAR 2048

Where do you do that? 2049

2050

LUANN D. HOLMES 2051

So Councilman Crear? For the record, if you’d like us to reflect your vote voted in favor of the 2052

strike, we’ll do that for the record.2053
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COUNCILMAN CREAR 2054

Great.  How does, what’s that procedure that, does that happen now?  You – show it again, or- 2055

2056

LUANN D. HOLMES 2057

No, for the minute record we’ll change it to show that orally you want us to reflect that you voted 2058

in favor to strike it. 2059

2060

COUNCILMAN CREAR 2061

Yes, I voted in favor to strike it. 2062

2063

BRAD JERBIC 2064

For the record, it’s a 4-3 vote to strike the item from the agenda, so the item is stricken, and it’s 2065

on to the next order of business.2066

2067

MAYOR GOODMAN 2068

Okay. 2069

2070

COUNCILMAN CREAR 2071

No, no, no. Hold on, hold on, hold on, hold on, hold on. Point of clarification.  It’s not a-  2072

2073

BRAD JERBIC 2074

5-2, I’m sorry. It’s 5-2. 2075

2076

COUNCILMAN CREAR 2077

It’s not a 4-3 vote. 2078

2079

BRAD JERBIC 2080

Yeah, 5-2, I’m sorry. My mistake.2081
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MAYOR GOODMAN 2082

It’s 5-2 vote. (The motion to Strike passed with Mayor Goodman and Councilwoman Fiore 2083

voting No).2084

2085

COUNCILMAN CREAR 2086

Thank you. 2087
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