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DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiff, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFFS LANDOWNERS’ REPLY 
RE: MOTION IN LIMINE NO. 1: TO
EXCLUDE 2005 PURCHASE PRICE

Hearing Date:  October 26, 2021
Hearing Time: 9:05 a.m.  

I.   Introduction. 

The sole and narrow issue for the jury to decide at the November 1, 2021, trial is the value 

of the 35 Acre Property as of September 14, 2017, based upon residential being the “legally 

permissible” use of the 35 Acre Property.  Nowhere in the City’s opposition does it even attempt 

Case Number: A-17-758528-J
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to argue that the 2005 Purchase Price (or the City’s alleged $4.5 million purchase price), is relevant 

to this sole and narrow issue.  This alone is grounds to exclude the purchase price.   

 More importantly, Nevada and the Federal government have adopted strict requirements 

for admitting valuation evidence in this inverse condemnation proceeding.  These require the City 

to: 1) prepare a valid appraisal report; 2) using the “highest and best use” standard; 3) that arrives 

at the “highest price” for the property; and, 4) provides this value as of the relevant September 14, 

2017 date of valuation.  Only through this expert appraisal report can the City introduce competent 

and relevant valuation evidence.  The obvious policy for these strict requirements is to protect the 

constitutional mandate of “just compensation.”  At the most recent hearing on liability, this Court 

directly asked the City, “[w]hat evidence do we have from a property evaluation that’s been 

submitted by the City?”  Exhibit 24, attached, September 28, 2021 Transcript of Proceedings, p. 

104:21-25.  The City brazingly told this Court, “So, we don’t have to submit evidence of what the 

property was worth when the developer bought it or what the property would be worth if the 

developer could develop it for residential.”  Id., at p. 105:17-20.  As will be explained, the City 

could not be more wrong as it was legally required to prepare a valid appraisal report as of the 

relevant September 14, 2017, date of valuation and, by not doing so, has waived any right to 

introduce other valuation testimony.     

 Finally, the City fails to distinguish the overwhelming eminent domain law that mandates 

exclusion of the 2005 Purchase Price.       

II.   The City’s Three Relevance Arguments to Admit the 2005 Purchase Price Have Been 
 Rejected.  
 
 The purpose for which evidence is proposed is critical to the determination of whether that 

evidence should be admitted.  Here, the City makes no effort to claim that the 2005 Purchase Price 

is relevant to the September 14, 2017 value of the 35 Acre Property.  Instead, the City claims three 

purposes to use the purchase price evidence: 1) to show the 35 Acre Property is only worth $18,000 
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per acre as a PR-OS property (on the City Master Plan); 2) to support an estate valuation that was 

placed on the income that was being paid under a golf course lease back in 2010 (the date is actually 

2012); and, 3) to prove that the 35 Acre Property has not been taken.  None of these purposes are 

even remotely relevant to the sole issue before the jury – the value of the 35 Acre Property as of 

September 14, 2017 – and are only re-argument of the City’s failed opposition to liability.    

 A.   The City’s First Relevance Argument Based on the “PR-OS” Has Been  
  Rejected as a Basis to Value the 35 Acre Property.   
 
 The City’s First claim for relevance is based on the “PR-OS” Master Plan argument. The 

City claims, “the 35-Acre Property was subject to the PR-OS [in the City’s Master Plan] at the 

time the Developer bought the property, which does not allow housing development, or that the 

Developer paid only $4.5 million for the entire Badlands ($630,000 for the 35-Acre portion 

[$18,000 per acre]), reflecting the fact that it could not be developed with housing.”  City Opp. 

19:25-20:1.  Emphasis added.  This Court, and many others, have flatly rejected this argument.  

This Court followed the mandatory two-step sub inquiry for resolving all Nevada inverse 

condemnation cases and on the first sub-inquiry (property interest issue), this Court held on 

October 12, 2020, that: 1) zoning must be used to determine the property interest; 2) the 35 Acre 

Property is “hard zoned” R-PD7 since 1990; 3) the “legally permissible uses” of property zoned 

R-PD7 are single-family and multi-family residential; and, 4) “the permitted uses by right of the 

35 Acre Property are single-family and multi-family residential.”  Exhibit 1 to Landowners’ 

Motion for Summary Judgment on the Take (hereinafter “MSJT Exhibit”).        

 All City Departments agree with this Court.  In 2016, after the Landowners acquired the 

Fore Stars Ltd entity that owned the 250 Acres, they shuttered the failing golf course, as the golf 

course operator sent letters that, even with free rent, the golf course was not financially viable.  

MSJT Exhibits 45, 46, and 47.  As this Court will recall, the City Tax Assessor agreed that the 

250 Acres was no longer being used as a golf course from 2016 forward, used the underlying R-

19206



 
 

4 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

PD7 zoning to determine the “lawful” use of the property is a “residential” use, and taxed the 

Landowners $205,227.22 per year based on this residential use.  MSJT Exhibit 50.  As this Court 

will also recall, the City Planning Department and the City Attorney’s Office uniformly and 

repeatedly agreed, at all relevant times herein, that the 35 Acre Property has R-PD7 zoning which 

confers the legal right to develop residentially.  Therefore, as of the relevant September 14, 2017, 

date of valuation, all City Departments agreed with this Court that the “lawful” use of the 35 Acre 

Property is residential, based on the R-PD7 zoning – not PR-OS, based on the alleged City Master 

Plan.          

 Moreover, a lawsuit between the Queensridge Homeowners and the Landowners, with the 

City initially part of that lawsuit, confirmed this residential use.  The District Court held in that 

matter that: 1) the “plan” from the beginning was to always keep the 250 Acres zoned residential 

for residential development (MSJT Exhibit 26, 000489:8-9); 2) the R-PD7 zoning “dictates its use 

and [the Landowners] rights to develop their land” (MSJT Exhibit 27, p. 000520:11-12); 3) the 

250 Acres “has ‘hard zoning’ of R-PD7” giving the Landowners the “right to develop” (MSJT 

Exhibit 26, 000493:3-8); and, 4) the Landowners had the “right to close the golf course and not 

water it” (MSJT Exhibit 27, p. 000512:3-4).  The matter was affirmed on appeal.  MSJT Exhibits 

28 and 29.    

 Because the legally permissible use of the 35 Acre Property as of the relevant September 

14, 2017, date of valuation is single-family and multi-family residential, introducing the City’s 

alleged $630,000 ($18,000 per acre) purchase price based on a PR-OS, allegedly in the City’s 

Master Plan, to argue this “reflect[s] the fact that it [35 Acre Property] could not be developed 

with housing,” as the City admits it wants to do, would be plain error.     

 

/// 
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 B.   The City’s Second Relevance Argument is Based on an Appraisal Report Done 
  in 2012 That Only Valued the Income from a Golf Course Lease. 
 
 Next the City claims it wants to use the alleged $4.5 million purchase price ($630,000 

[$18,000 per acre] for the 35 Acres) for purposes of showing it is “consistent with the appraisal 

report the Peccole family received for the Badlands property in 2010 [actually 2012], which valued 

the [entire 250 Acres] property at $3.9 million.”  City Opp. 8:11-13.   

 The City leaves out several critical facts about the 2012 appraisal report that show it is 

legally inadmissible in this matter.   

 First, the July, 2012 report was for the Peccole Family “estate” purposes and the City has 

not provided a timely disclosed expert to testify to the report.  Instead, the City wants to somehow 

bootstrap this 2012 estate appraisal to argument of counsel.  The Nevada Revised Statutes do not 

provide an avenue for this testimony as a witness may not testify to a matter unless they have 

personal knowledge or provide the opinion as an expert.  NRS 50.025.   

 Second, the July, 2012 “estate” appraisal is not as of the mandatory September 14, 2017, 

date of valuation, more fully discussed below.  Exhibit 25, attached, July, 2012 Estate Appraisal, 

p. VC0000006.  The real estate market in July 2012, was wildly different from the real estate 

market in September 14, 2017, the relevant date of valuation in this case.  The 2012 Appraisal 

stated it was conducted at the height of the Great Recession when, “Nevada posted the nation’s 

highest foreclosure rate” and the “real estate and construction sectors are likely at or near the 

bottom” with no “significant improvement for quite some time.”  Exhibit 25, attached, VC000031, 

000040.  This is in direct contrast to the real estate market in 2017 where there was “strong 

demand” and nearly 90% of residences listed for sale sold in under 60 days.  Exhibit 26, attached, 

Tio DiFederico Appraisal (Landowner’s Expert), TDG Rpt 000020.  To make matters worse, the 

lease that was valued in the 2012 report, was negotiated way back in June, 2010.  Exhibit 25, 

attached, p. VC0000004.      
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 Third, the 2012 Appraisal does not appraise the 35 Acre Property (at issue here); it 

determined the value of the rental income that was paid in 2012 to lease and operate a golf course 

on the 250 Acre Property in an “As Is” condition. Exhibit 25, attached, VC0000004.  As of the 

September 14, 2017, date of valuation, there was no lease or golf course operation on any part of 

the 250 Acres.   

 Fourth, the 2012 report expressly qualified its purpose.  It was for the “As is” value of the 

250 Acres solely for “estate planning purposes” and “has no other intended use or users.”  Exhibit 

25, attached, VC0000004.  This is contrary to Nevada law, further described below, that requires 

a valuation based on the “highest and best use” of the property that arrives at the “highest price” 

for the property.  Nev. Const. Art. 1, sec. 22 (3) and (5).     

 Fifth, the report was not produced within the confines of discovery.  Initial expert 

disclosure was April 27, 2021, rebuttal disclosure was June 25, 2021, and Discovery closed on 

July 26, 2021.  The 2012 report was not disclosed until October 13, 2021 (14 days prior to jury 

selection).  See Allstate Prop. & Cas. Ins. Co. v. Mercury Plastics, 2014 WL 4635608, at *12-14 

(D. Nev. Sept. 12, 2014) (excluding untimely disclosed expert and appraisal report).   

 Sixth, the 2012 appraisal report is hearsay. The City merely produced the appraisal report 

without ever timely disclosing an expert to testify to the report, which violates the hearsay rule.  

See Columbia Gas Transmission Corp. v. Piper, 615 A.2d 979 (Pa. 1992) (Dollar amounts of 

appraisal reports are expert testimony and are admissible over hearsay objection only if preparers 

are available for cross examination).  

 Seventh, the 2012 appraisal is more prejudicial than probative.  As explained, the 2012 

appraisal report is in July, 2012 – the bottom of the Great Recession.  That was an entirely different 

market than what existed as of September 14, 2017, when there was “strong demand” and nearly 

90% of residences listed for sale sold in under 60 days.  Moreover, the 2012 appraisal report only 
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values an income stream from a golf course lease, not the real estate.  Therefore, there is great 

danger of confusion of the issues and unfair prejudice as neither of those are even remotely relevant 

to the value of the 35 Acre Property as a residential property as of September 14, 2017.          

    Therefore, since the 2012 appraisal report is legally inadmissible, tying the 2005 Purchase 

Price to that 2012 appraisal report more fully supports exclusion of the 2005 Purchase Price.   

   C.   The City’s Third Relevance Argument Was Rejected on September 28th.     

 The only other relevance argument the City could muster up is to argue for three pages, 

“[t]he price paid for a property is central in determining whether a taking has occurred.”  City 

Opp. 8:26.  Emphasis added.  First, apparently, the City does not know which story to tell the 

Courts in these cases, because the City argued in the 65 Acre Case less than a month ago that, 

“[t]he Developer’s purchase price, however, is not material to the City’s liability for a regulatory 

taking.”1  Second, this Court on September 28, 2021, after four days of hearings, ruled, “We’ve 

heard a lot of evidence in this case, and I think under the facts and circumstances, it’s pretty 

clear that we had a taking.”  Therefore, the City’s final relevance argument is without merit.  

III.   The City’s Attempt to Introduce Evidence Without an Underlying Appraisal Report 
 Violates Nevada and Federal Eminent Domain Appraisal Requirements.   
 
 Nevada and the Federal government have adopted specific and mandatory appraisal 

requirements that must be followed in eminent domain proceedings, which require excluding the 

2005 Purchase Price.   

 A.   The City Had a Legal Obligation to Provide a Valid Appraisal Report, Not  
  Try to Introduce Fringe, Irrelevant, and Prejudicial Evidence. 
 
 Because eminent domain and inverse condemnation cases are based on a landowner’s 

constitutional right to payment of “just compensation,” Nevada and the Federal government have 

 
1 City’s Response to Developer’s Sur-Reply Brief Entitled “Notice of Status of Related Cases 
ETC.”, filed on September 15, 2021, 3:17 pm, Case No. A-18-780184-C (65 Acre Case). Italics in 
original, bold added.  
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adopted very specific and detailed requirements and preconditions to presenting valuation 

evidence to a jury in eminent domain and inverse condemnation cases.  In Nevada, these standards 

are found in the Nevada Constitution and the Nevada Revised Statutes.  For the Federal 

government, these standards are found in the Uniform Appraisal Standards for Federal Land 

Acquisitions – commonly referred to as the “Yellow Book.”  These are not recommendations; they 

are mandatory.   

 First, Nevada and the Federal government require the preparation of a valid appraisal 

report.  NRS 37.039(2)(a)(1) provides that where the government takes property for a public open 

space, it “must, at a minimum,” provide a “copy of the appraisal report” to the landowners.  The 

Nevada State Constitution further provides that “in all eminent domain actions, prior to the 

government’s occupancy, a property owner shall be given copies of all appraisals by the 

government.” Nev. Const. Art. 1, sec. 22(2).  Emphasis added.  The Federal Yellow Book adopts 

the same rule, stating, “[c]areful selection of and coordination with contract appraisers is of 

paramount importance in the successful negotiation and condemnation of an interest in real 

estate;” that “[i]t is important to obtain the contract services of the best qualified appraiser 

available;” and, that “[i]t is important to require the individual appraiser with whom the contract 

is made to actually prepare or be principally responsible for the appraisal and appraisal 

report, and to be prepared to testify in court if it becomes necessary.”  Yellow Book, pp. 101-

102.  Emphasis added.       

 Second, Nevada and the Federal government impose strict appraisal requirements that 

“shall” be followed to assure that the expert appraisal report complies with the high constitutional 

standard of “just compensation.”  The Nevada Constitution requires that, “the taken or damaged 

property shall be valued at its highest and best use” and “[i]n all eminent domain actions where 

fair market value is applied, it shall be defined as the highest price the property would bring on 
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the open market.”  Nev. Const. Art. 1, sec. 22 (3) and (5).  NRS 37.120(1) requires that this “highest 

price” be tied to a specific date of valuation – in this case, September 14, 2017. Nevada has also 

adopted in its entirety the Uniform Standards of Professional Appraisal Practice (hereinafter 

“USPAP”).  See NAC 645C.400.  Generally, these requirements provide that “[i]n developing a 

real property appraisal, an appraiser must identify the problem to be solved, determine the scope 

of work necessary to solve the problem, and correctly complete research and analysis necessary 

to produce a credible appraisal.”  USPAP, p. U-16.  USPAP then provides a detailed list of 

mandatory requirements an appraiser “must” follow before providing an opinion of value.  

USPAP, p. U-16-U-30.  The Federal government includes similar strict requirements in the Yellow 

Book, recognizing, “[r]eal estate appraisal is becoming increasingly sophisticated.”  Yellow Book, 

p. 101.   

  Both USPAP and the Yellow Book provide two ways that a proper valuation may be 

presented: 1) an appraisal report; or 2) a “review” of an appraisal report.  See USPAP and Yellow 

Book.  The appraisal report is exchanged during discovery as an initial expert report and a “review” 

appraisal report may be exchanged as a rebuttal expert report.      

 There is a clear and obvious public policy for adopting these strict appraisal requirements.  

USPAP states these rules are adopted “to promote and maintain a high level of public trust in 

appraisal practice by establishing requirements for appraisers.”  USPAP, p. U-6.  More 

importantly, the Nevada Supreme Court has held, “[t]he word ‘just’ is used to intensify the 

meaning of the word ‘compensation’ and conveys the idea that the equivalent to be rendered for 

the property taken shall be real, substantial, full, and ample.”  Tacchino v. State, 89 Nev. 150, 152 

(1973).  Strict appraisal requirements allow this high constitutional mandate to be met. 

 Here, this Court directly asked the City what valuation evidence it would introduce in this 

proceeding – “What evidence do we have from a property evaluation that’s been submitted by the 
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City?”  Exhibit 24, attached, September 28, 2021 Transcript of Proceedings, p. 104:21-25.  The 

City, ignoring the above mandatory rules, responded, “So, we don’t have to submit evidence of 

what the property was worth when the developer bought it or what the property would be worth if 

the developer could develop it for residential.”  Id., at p. 105:17-20.  As the City has violated these 

mandatory appraisal rules, it cannot now side-step these rules by introducing fringe, irrelevant and 

prejudicial evidence.     

 B.   The City Also Has an Ethical Duty to Provide a Valid Appraisal Report, Not  
  Try to Introduce Fringe, Irrelevant, and Prejudicial Evidence.  
 
 The City has a high ethical duty to treat all landowners in eminent domain cases fairly by 

obtaining a proper appraisal report to bring about a fair and just result, because, as stated by the 

California Supreme Court, “[a] government lawyer in a civil action . . . has the responsibility to 

seek justice and to develop a full and fair record, and he should not use his position or the 

economic power of the government to harass parties or to bring about unjust settlements or 

results.”  City of Los Angeles v. Decker, 18 Cal.3d 860, 871 (Ca. 1977) (citing ABA Code of 

Prof. Responsibility, canon 7, ethical consideration 7—14.)  The Decker Court continued, 

“[o]ccupying a position analogous to a public prosecutor, he is ‘possessed of important 

governmental powers that are pledged to the accomplishment of one objective only, that of 

impartial justice.”  Id., (citing Professional Responsibility: Report of the Joint Conference, (1958) 

44 A.B.A.J. 1159, 1218.).  The Decker Court then explained the policy for this high ethical duty, 

specific to eminent domain cases – “The duty of a government attorney in an eminent domain 

action, which has been characterized as ‘a sober inquiry into values.”  Id.  Continuing, the Court 

held, “[t]he condemnor acts in a quasi-judicial capacity and should be encouraged to exercise his 

tremendous power fairly, equitably and with a deep understanding of the theory and practice 

of just compensation.”  Id. (citing Hogan, Trial Techniques in Eminent Domain (1970) 133, 135.).  

The Utah Supreme Court agrees, plainly stating, “[u]nlike litigation between private parties 
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condemnation by any government authority should not be a matter of ‘dog eat dog’ or ‘win at any 

cost,” because “[s]uch attitude and procedure would be decidedly unfair to the property owner.”  

Utah Dept. of Transp. v. Rayco Corp., 599 P.2d 481, 492-93 (Utah 1979).     

 C.   The City’s Attempt to Introduce the Purchase Price Evidence Violates All of  
  these Legal and Ethical Requirements.  
 
 Rather than comply with the legal and ethical duty to obtain an appraisal report that 

complies with Nevada’s mandatory valuation rules and determines “real, substantial, full, and 

ample” just compensation and a fair result, the City refused to produce an appraisal report, or even 

a “review” appraisal report of Landowner appraiser’s Mr. DiFederico’s appraisal report.  As this 

Court will recall, summary judgment on the take issue was even delayed to allow the City to 

determine the “economic impact” in this case and the City either refused to do it or did it and is 

burying the result.     

 Instead, the City is trying to rely on an alleged outdated $630,000 purchase price ($18,000 

per acre), which it claims is tied to an outdated 2012 estate appraisal report of golf course lease 

income as its sole valuation evidence. This is stunningly unethical.  The City must know that 

$18,000 per acre is woefully inadequate for a 35 Acre residential property located adjacent to one 

of the most valuable residential areas of Las Vegas – Summerlin - and adjoined by another very 

valuable residential area - Queensridge.   

 This Court can take judicial notice that residential property in the vicinity of the 35 Acre 

Property is not selling for $18,000 per acre as of the relevant September 14, 2017, date of valuation.  

The following is just a very small sample of evidence produced during discovery by the 

Landowners that shows vacant residential zoned properties, like the 35 Acre Property, that sold in 

the area and the price that was paid per acre for these properties. 

 Landowner appraiser, Tio DiFederico provided the following vacant residential land sales: 

15 acres that sold for $910,000 / acre; 37 acres that sold for $646,000 / acre; 32 acres that sold for 
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$542,000 / acre.  Exhibit 26, attached, TDG Rpt 000069.  He also included in his work file 

numerous other vacant residential land sales, including, 2.6849 acres that sold for $2,085,000 / 

acre; .9 acres that sold for $2,884,000 / acre; 1.14 acres that sold for $1,749,000 / acre; 1.22 acres 

that sold for $2,741,632 / acre.  Exhibit 27, attached, TDG WF 005786.  Additional vacant 

residential land sales provided by Mr. DiFederico are for $1,590,909, $1,527,778, $1,334,451, 

$1,566,926, $1,481,079, $3,031,250 per acre.  Exhibit 28, attached, TDG WF 005789.  He even 

included four vacant residential land sales in the adjoining Queensridge Community at $1,307,000, 

$1,128,000, $915,000, and $841,000 per acre.  Exhibit 28, attached, TDG WF 005790.  All of 

these sales were close in time to the relevant September 14, 2017, date of valuation.    

 The City’s own Tax Assessor, in 2016, identified eight vacant residential land sales in the 

area that sold for $1,000,000; $661,000; $626,000; $545,000; $529,000; $504,000; $486,000; 

and $485,000 per acre and used these land sales to arrive at a value of $525,000 per acre for the 

35 Acre Property and used this as a basis to tax the Landowners over $200,000 per year on the 35 

Acre Property alone.  MSJT Exhibit 51, p. 001182; MSJT Exhibit 152, pp. 004853-4860.  And, 

the Courts routinely exclude this tax assessor valuation analysis, because it is always low - “It is 

almost everywhere the law that the value placed upon a parcel of land for the purposes of taxation 

by the assessors of the town in which it is situated is not evidence of its value for other than tax 

purposes,” because “[a]lthough the assessor is required to appraise the value of the property, it is 

an open secret that the assessment rarely approaches the true market value.”  2A Julius L. Sackman, 

Nichols’ the Law of Eminent Domain § 22.1, at 22-1 - 22-6. (3d. 1995).  

 Yet, the City wants to introduce to the jury the City’s allegation that $18,000 / acre 

was paid for the 35 Acre Property long before the relevant date of value and represent to the 

jury that this is the value of the 35 Acre residential zoned property as of the relevant 

September 14, 2017, date of valuation.  This alleged $18,000 per acre is only 3.4% of the value 
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the City’s own tax assessor placed on the 35 Acre Property as of 2016 - $18,000 per acre is 3.4% 

of $525,000 (the City tax assessor per acre value).  To make matters worse, as explained, all courts 

recognize that tax assessment values are inadmissible, because they are too low.  Allowing the 

City to introduce the patently irrelevant alleged $18,000 / acre purchase price evidence violates 

every standard Nevada has adopted to assure that “just compensation” is paid and the City’s ethical 

duty to arrive at a just result.  It is shocking that a government entity, that is supposed to 

“impartially protect the interest of all concerned”2 in an inverse condemnation case, would try this 

tactic. 

 Finally, it should be noted that all of the above referenced sales are publicly available 

information and, therefore, the City knows that the $630,000 value ($18,000 per acre) for a 35 

acre residential zoned property in the heart of Las Vegas, next to Summerlin, is improper.  It knows 

that the outdated 2012 appraisal report of a failed golf course lease income is improper to value 

this 35 acre residential zoned property as of 2017.  What the City is trying to do is enter a value 

before the jury that its own tax department, planning department, and City Attorney’s office 

determined is invalid, which violates this Courts, and other Court’s orders, and which violates 

Nevada’s strict standards of appraisal valuation and the City’s ethical duty to arrive at just 

compensation.    

 D.   The City has Not Challenged the DiFederico Report. 

  Finally, the City has not challenged Landowner expert appraiser Tio DiFederico’s 

valuation.  Mr. DiFederico followed mandatory Nevada requirements to value the 35 Acre 

Property.  First, he strictly followed USPAP.  Exhibit 26, attached, TDG Rpt 000002.  Second, he 

performed a detailed and complete “highest and best use” analysis and concluded that a residential 

use, consistent with the R-PD7 zoning, is the highest and best use of the 35 Acre Property.  Id., 

 
2 Yellow Book, policy section.   
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TDG Rpt. 000054-67.  Third, he applied the mandatory “highest price” standard.  Id., TDG Rpt 

000084.  Fourth, he valued the property as of the relevant September 14, 2017, date of valuation.  

Id., TEG Rpt 000084.  Fourth, Mr. DiFederico performed a detailed valuation analysis, applying 

both a comparable sales approach and a subdivision approach to arrive at a value as of September 

14, 2017, is $34,135,000.  Id., at TDG Rpt 000068-95.  Mr. DiFederico’s expert opinion has gone 

unchallenged as the City chose not to produce initial expert reports or a rebuttal report.  The City 

did not even take Mr. DiFederico’s deposition.  In other words, the City has no expert opinions 

to challenge the $34,135,000 value and it should not be permitted to introduce fringe evidence no 

expert appraiser would consider.       

IV.   The City’s Attempt To Re-Write the History of the 2005 Purchase Price, Contrary to 
 the Deposition Testimony of Both PMKs is Meritless. 
 
 In its attempt to rationalize introducing the alleged $630,000 ($18,000 / acre) purchase 

price to the jury, the City tries to re-write the history of the 2005 Purchase Price.   

 A.   The City Incorrectly Claims the Landowners “Cooked up” the Appearance of 
  Complexity to Hide the Purchase Price  
 
 The City claims the Landowners “cooked up the appearance of complexity” as a way to 

hide the purchase price.  City Opp, 20:21-22.  On the contrary, the Landowners laid out in detail 

the 2005 option and how the transaction closed in 2015 with the acquisition of Fore Stars, Ltd. on 

pages 3-10 of their opening motion and every single fact cites to the depositions of the PMKs on 

both sides of the transaction and the documentary evidence.  Moreover, the City spent 8 hours, 

with 53 exhibits, on the deposition of Billy Bayne (Peccole PMK) and over 8 hours, with 44 

exhibits, on the deposition of Yohan Lowie (Landowners PMK) and inquired on one topic – the 

purchase of the 250 Acres.  The City’s own attorney stated on the record during Mr. Bayne’s 

deposition that the final transactions in 2015 “had a lot of hair on it” and Mr. Bayne testified that 

the transactions from 2005 to 2015 to purchase the property were “complicated transactions.”  See 
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page 9 of the Landowners’ Motion; Exhibit 1 to Original Motion, Bayne Deposition, 227:22-

228:10.  At a deposition of Mr. Lowie taken on August 12, 2021, before the purchase price was 

even at issue, veteran attorney Todd Bice stated, “It’s taken me a while to get my arms around all 

the transactions.”  Exhibit 3 to Original Motion, Lowie Deposition, Binion v. Fore Stars, 23:22-

23.  Therefore, the City’s argument that the Landowners “cooked up the appearance of complexity” 

is false.  

 The City also claims that the Landowners refused to give the purchase price documents to 

the City “for years” and only after the evidence was disclosed in discovery did the Landowners 

“concoct” the story about the transactions being complex.  City Opp., p. 19:15-22.  First, as this 

Court is aware, the Landowners agreed from day 1 to produce in discovery the 2005 purchase price 

documents to the City, but the City refused to agree upon a protective order, even though the 

Discovery Commissioner ordered the protective order.  Undersigned counsel sent the City an email 

in the summer of 2020, that offered the following procedure to produce the purchase price 

documents: “1. The Peccole documents [purchase price documents] are stamped confidential; 2. 

We agree that he Peccole documents are subject to any protective order in the 35 Acre case; and, 

3. The Peccole documents are immediately produced to the City.” Exhibit 29, attached, July 27, 

2020 email from Jim Leavitt to George Ogilvie.  Emphasis added.  The City rejected the offer, 

delaying production of the documents until a specific protective order was signed.  And, once the 

protective order was signed, the documents were immediately produced to the City.3  Despite this 

evidence, the City misrepresented, at nearly every hearing (and in its current pleading), that the 

Landowners delayed “for years” production of the purchase price documents.  The City’s 

unsupported argument is, therefore, no basis to introduce the irrelevant and prejudicial 2005 

Purchase Price.     

 
3 The City having violated that protective order within days of receiving the documents. 
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 Second, Landowner representative, Yohan Lowie, gave a deposition in the lawsuit against 

the Queensridge Homeowners on  August 4, 2017 – one month prior to this case commencing - 

and Mr. Lowie’s testimony in that deposition is entirely consistent with the facts set forth herein.  

That deposition is attached as Exhibit 40 to the Landowners’ Motion for Summary Judgment on 

the Take Issue and, therefore, the City has had a copy of that deposition for at least 7 months.  The 

City even used that deposition when it deposed Mr. Lowie in this case.  Therefore, clearly, the City 

knows that Mr. Lowie did not “concoct” a story about the purchase price transaction being 

complex only after producing the 2005 purchase price documents in this case.      

 B.   The City Incorrectly Contests the 2005 Option. 

 The City next wants this Court to believe the City’s opinion on whether there was a 2005 

option for the Purchase Price over the testimony of PMK Bayne (sellers) and PMK Lowie (Buyer).  

City Opp. 7:1-19.  The Landowners laid out the details of the 2005 option to purchase on pages 5-

8 of their motion based on the detailed testimony of both PMKs - Mr. Lowie and Mr. Bayne.  Mr. 

Bayne succinctly states in his deposition, 

Q.  Understood. 

Do you know whether Mr. Lowie had an option to purchase or right of 
first refusal to purchase the 250-acre golf course prior to 2006? 

A.   From these documents that we looked at today, it looks like he did. 

Exhibit 1 to Original Motion, Bayne Deposition, 222:14-19. 

Moreover, a letter of intent memorializing the final cash payment in the 2005 option was provided 

in 2007.  Exhibit 7 to Original Motion, May 31, 2007, Letter of Intent.  Clearly, the Court should 

rely on the testimony of the two PMKs over the argument of the City’s private counsel, who was 

not involved in the transaction.   

 The City also claims that since Mr. Lowie filed a lawsuit in 2007 to enforce the terms of a 

Letter of Intent proves there was no option, because, according to the City, there would be no need 

for the lawsuit if there was an option.  The City entirely misses the point of the 2007 lawsuit.  The 

19219



 
 

17 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2007 lawsuit was filed to enforce the 2005 option to purchase.  There was an LOI in 2007 that 

complied with the terms of the 2005 option and the Peccole Family backed out of it ($30 million 

previously paid to remove American Golf and an additional $15 million to complete the option).  

The Lawsuit was filed to enforce the 2005 option and, in fact, Mr. Lowie and the Peccole Family 

settled that case by agreeing to enforce the 2005 option.  Finally, when it came time to close on 

the 2005 option in 2015, Peccole honored the agreed upon 2005 option. Otherwise, Mr. Lowie 

would never have had the opportunity to acquire the 250 Acres in 2015.   

 Therefore, the City can try to create as much smoke as it wants, but the only thing that 

matters in this legal proceeding is that both PMKs for the 2005 option: 1) testified that the option 

was agreed to in 2005; and, 2) that the option was honored in 2015 when the closing occurred.  

Nothing else the City’s attorneys argue matters and this is further proof that the City arguments 

are confusing and misleading and should excluded.    

 C.   The Purchase Price Occurred in 2005. 

 The City says the only relevant price is the $7.5 million (reduced to $4.5 million, according 

to the City) the Landowners paid for the property in “2015.”  City Opp. 1:26-28.  This ignores the 

history of the transaction set forth by the Landowners on pages 3-10 of their motion, which is 

backed up by the testimony of both PMKs and the purchase price documents.  This history clearly 

shows a 2005 option to purchase through a series of very complicated transactions with “a lot of 

hair on them,” with an agreed upon price in 2005, and that the closing occurred in 2015, with the 

acquisition of the entity Fore Stars, Ltd. that owned the 250 Acres in 2015.  The City’s private 

attorney’s arguments are irrelevant.     

 D.   The City’s Challenge of the $30 Million Payment to American Golf Leaves out 
  Important Facts.  
 
 The City asserts that Mr. Lowie’s testimony that $30 million was paid to American Golf 

to remove American Golf from the 250 Acres as part of the 2005 complicated transactions is a 
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“complete fiction,” because the PMK for the Peccole Family, Billy Bayne, disagrees.  City Opp. 

6:25-28.  On the contrary, as explained, PMK Lowie was the only person present during the 2005 

Purchase Price and the only one with personal knowledge to testify to the $30 million.  Second, 

PMK Bayne admitted during his deposition - “I don’t think he [Mr. Lowie] would have bought a 

golf course with a $30 million note on it and assumed that obligation.”  Exhibit 1 to Original 

Motion, Bayne Deposition, 223:5-7.  And, 9 days prior to finalizing the “complicated” transactions 

in 2005, the Peccole Family Board Minutes show the $30 million was paid directly to American 

Golf to remove it from the 250 Acres.   Exhibit 8 to Original Motion, Minutes of Special Meeting 

of Board of Directors of Peccole-Nevada Corporation, p. 2.  See also Exhibit 2 to Original Motion, 

Lowie Deposition, 35 Acre Case, 225:13-18.  Again, the City’s Attorney’s opinion on the 

transaction is irrelevant and inadmissible as evidence to the contrary.     

 E.   Neither the Principals, nor their Attorneys can Agree Upon the Purchase Price 

 It is undisputable that purchase price evidence, and comparable sales for that matter, are 

only admissible in an eminent domain case where the terms are known and clear.  See e.g. NRS 

37.009 (defining “value” in an eminent domain case).  The transaction must be fairly negotiated 

and the terms must be clearly stated.  Id.  This is the only type of evidence that warrants admission 

in a constitutional proceeding, such as this.  Juries are never permitted to hear sales evidence that 

falls short of this standard.  The policy for this rule is the jury is the final arbiter of the 

Constitutional mandate of Just Compensation and may only consider that evidence which is 

relevant and reliable.   

 Here, the City says the purchase price occurred in 2015, for a total of $15 million – set 

forth in two contracts for $7.5 million each.  Then, the City says only one of those contracts is 

really applicable, therefore, the price is just $7.5 million.  Then, the City says $3 million should 

somehow be subtracted from that contract, meaning $4.5 million was really paid in 2015. The City 
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then says that from that $4.5 million, $630,000 should be attributed to the 35 Acre Property, 

providing a value of $18,000 per acre for the 35 Acre Property.  In other words, a very long stretch 

to get to $18,000 per acre from a person that was not involved in the transaction at any stage.   

 As stated above, both PMK Bayne and PMK Lowie reject the City’s story and say there 

was an “option” to purchase the 250 Acres in 2005.  Obviously funds needed to be paid for that 

option. Mr. Lowie says the “direct” funds were $45 million, but that, based on his expertise and 

due diligence on the 250 Acres and the terms of the complicated transactions, he considered the 

value and consideration attributed to the 250 Acre Land in 2005 to be $100 million.  Exhibit 2 to 

Original Motion, Lowie Deposition, 35 Acre Case, 232:18-233:2.  Mr. Bayne, who was not present 

for any of the transactions in 2005, opined that the “direct” funds for the option were only $15 

million.  And, he disagrees with the $100 million attribution of value.  Although, he does recognize 

that the Peccole Family received $100 million back in 2005.  None of this is consistent with what 

the City wants to tell the jury.   

 This confusion on the purchase price is, alone, sufficient to exclude it.  NRS 48.035.      

 F.  The Parole Evidence Rule Does not Apply Here. 

 The City also argues that this Court should ignore the historical facts related to the 2005 

option, which both PMKs agreed upon in their depositions and, instead, believe what the City’s 

private attorneys say occurred, because, according to the City, the parole evidence rule prohibits 

the Court from considering evidence other than the 2015 PSA.  First, the City knows that there are 

several complex transactions from 2005 forward that are involved in the 2005 option as those 

contracts were introduced at the depositions of both PMKs by the City.  Second, as stated above, 

both PMKs stated that there was a 2005 option to purchase the 250 Acres.  Third, as explained 

above, both PMKs, and the City’s own attorney, stated during the depositions that the 2005 option 

transaction is “complicated” and the final transactions in 2015 have “a lot of hair” on them.  
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Therefore, there is not just one 2015 PSA involved in the 2005 Purchase Price as alleged by the 

City.  Finally, the case of Margrave v. Dermody Props., Inc., 110 Nev. 824 (1994), that the City 

cites to at page 20 of its opposition for the parole evidence rule, held “parole evidence should have 

been admitted to aid” in the interpretation of the contracts to “ascertain the meaning of the 

instruments and the intent of the parties.”  Margraves, supra, at 829.  The parole evidence rule is 

applied when one party to the transaction offers outside evidence to interpret the contract.  The 

rule has never been applied to rebut the consistent testimony of two parties to a transaction, as is 

the case here in regard to the 2005 option.   

V. The Landowners Never Intend to Testify to the 2005 Purchase Price. 

 The City Claims the Landowners want to tell the Jury they had an “option” to purchase the 

250 Acre Land and that they paid $45 million for this option back in 2005.  City Opp. 2:24-26.  

The Landowners never stated this and, in fact, the Landowners agree with the City that all of this 

purchase price evidence should be excluded.    

VI.   The City’s Argument that the 2005 Purchase Price Covers Substantially the Same 
 Property is Without Merit. 
 
 The City asserts that the 2005 Purchase Price for the entire 250 Acres covers substantially 

the same property at issue in this case – 35 Acres.  City Opp. pp. 11-12.  Common sense dictates 

this is incorrect.  And, the City’s attempt to apply “segmentation” to this case and claim that this 

case is really about the entire 250 Acres is without merit. This Court already rejected that 

“segmentation” argument at the September 23, 24, 27, and 28 hearings.  The city cannot escape 

the fact that the 2005 purchase price covers the entire 250 Acres and this case is only about the 35 

Acre Property, rendering the 2005 Purchase Price inadmissible.  West Virginia Div. of Highways 

v. Butler, 516 S.E.2d 769 (Supr. Ct. App. W.Va. 1999 (excluding the purchase price, because it 

did not cover substantially the same property being taken.).   
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 The City’s attempt to distinguish the Butler case is unavailing.  The City claims that the 

Court excluded the purchase price in Butler, because it was too remote in time.  That is true, 

however, the Court went on to state “[f]urther, we find the fourth condition listed above is not met 

here,” which is whether the sale covers substantially the same property.  Id., at 777.  The Court 

then held that the purchase price at issue in Butler was for 20 acres and the taking at issue was 

only for 3.665 acres and decided, “[t]herefore, we believe that because the sale in which the 

appellant purchased the property does not cover substantially the same property which is the 

subject of the eminent domain action, evidence of the purchase price is inadmissible.”  Id., at 

777.  Emphasis added.   

 Next, the City tries to distinguish the cases of Love v. Smith, Dept. of Transp., Tennessee, 

566 S.W.2d 876 (Tenn. 1978) and Housing Auth. of City of Decatur v. Decatur Land Co., 64 So.2d 

594 (1953), because the property taken in relation to the property involved in the original purchase 

was much smaller than that at issue in this case.  For example, the City asserts the purchase price 

in the Love involved 161 acres and the eminent domain case involved taking only 3 of the 161 

acres – just 2% of the original 161 acres.  City Opp. 14:5-9.  First, the Courts don’t do a percentage 

analysis; they exclude the purchase price if the take does not cover “substantially the same” 

property as the property involved in the original purchase and they find the evidence to be 

“manifestly illegal,” meaning the evidence “would have afforded the jury no more than a guess at 

what price this particular property bore with reference to the total purchase price.”  Decatur Land 

Co., at 599.  Second, the Butler case excluded the purchase price where the percentage was higher 

than that involved here.  The 3.665 acres taken in Butler was 18.33% of the original 20 acres 

involved in the purchase price.  Here, the 35 Acres being taken is only 14% of the entire 250 Acres.  

Therefore, applying the City’s “percentage” allocation rule, if 18.33% of a property is not similar 
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enough to the original purchase price in the Butler case, then 14% of the total should not be similar 

enough in this case.       

 It is inescapable that the 2005 Purchase Price involved the entire 250 Acres plus the 

clubhouse and other consideration, including personal property, and this case only involves 35 

acres of real property.  It is also inescapable that there are no drainage issues on this 35 Acre 

Property, while there may be drainage accommodations on the other portions of the 250 Acres.  

Therefore, it would be impossible to determine what amount of the $45 million or $100 million 

value from the 2005 Purchase Price was or should be attributed just to the 35 Acre Property, 

meaning this evidence should be excluded.  This alone is grounds to exclude the 2005 Purchase 

Price.     

VII.  The City Ignores the Changes Between 2005 and 2017. 

 Although the City spends time trying to distinguish the Landowners’ cases on the “changed 

circumstances” element, the City does not contest the well-settled rule that if there are substantial 

changes between the 2005 Purchase Price and the September 14, 2017, date of valuation, then the 

purchase price should be excluded.  City Opp, pp. 15-20.  As laid out in the Landowners’ motion, 

the length of time between the purchase price and the date of valuation is not dispositive of this 

issue.  Landowners’ Motion, pp. 13-14.  One Court stated the rule very simply - “in determining 

whether such evidence is admissible [purchase price], the inquiry is whether, under all the 

circumstances, the purchase price fairly points to the value of the property at the time of the 

taking [date of valuation].”  Colonial Pipeline Co. v. Weaver, 310 S.E.2d 338, 342 (N.C. 1984).  

Emphasis added.  This makes sense, because if the purchase price does not “fairly point to the 

value of the property” as of the relevant date of valuation, it is irrelevant and must be excluded.  

 Here, the City does not even try to explain how the City’s alleged $4.5 million ($18,000 

per acre) purchase price “fairly points to the value” of the 35 Acre Property as of the relevant 
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September 14, 2017, date of valuation.  The City had a full opportunity to present this analysis 

through an expert and did not.  Simply stated, the City has zero evidence to tie the $630,000 value 

($18,000 per acre) to the 35 Acre Property as of September 14, 2017.  

 Instead, the overwhelming evidence shows the City’s alleged $4.5 million ($18,000 per 

acre) value does not even remotely “point to the value” of the 35 Acre Property as of the September 

14, 2017, date of value.  The City’s own tax assessor values the 35 Acre Property at $525,000 per 

acre back in 2016 and, as stated above, “[a]lthough the assessor is required to appraise the value 

of the property, it is an open secret that the assessment rarely approaches the true market value.”  

2A Julius L. Sackman, Nichols’ the Law of Eminent Domain § 22.1, at 22-1 - 22-6. (3d. 1995).  

This evidence alone is a stunning indictment on what the City is trying to do in this case.  It places 

a value of $525,000 / acre on the 35 Acre Property for tax purposes when it collects money, but 

wants to tell the jury the property is only worth $18,000 / acre (4.5% of the $525,000 tax value) in 

this inverse condemnation case where it has to pay money. 

 Additionally, all of the valuation evidence submitted in this case shows the City’s alleged 

$4.5 million ($18,000 per acre) value does not even remotely “point to the value” of the 35 Acre 

Property.  Mr. DiFederico, the only expert to provide an opinion values the 35 Acre Property at 

$1,001,880 / acre.  Exhibit 26, attached, TDG Rpt 000005.  As explained above, the sales in the 

area show a per acre value range between $841,000 to $2,884,000 per acre.  And, the City Tax 

Assessor, when valuing the 35 Acre Property for tax purposes in 2016, relied on 8 sales of nearby 

residential zoned properties that sold for $1,000,000, $661,000 $626,000, $545,000, $529,000, 

$504,000, $486,000, and $485,000 per acre.   

 This shows that, not only is the City’s alleged $18,000 / acre purchase price evidence 

entirely irrelevant, but it will be grossly prejudicial as the City will try to pass that value off as just 

compensation.  This alone is grounds to exclude the 2005 Purchase Price    
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VIII. The City Ignores that the Purchase Price has Not Been Used By, Nor Adjusted for 
 Time by, Any Expert Witness. 
 
 The Landowners laid out the clear eminent domain law that requires exclusion of a 

purchase price where it has not been properly considered by and adjusted by a certified expert for 

market conditions (rise or fall in values) between the date of the purchase price and the relevant 

date of valuation.  Landowners’ Motion, pp. 18-19.  See e.g.  Bern-Shaw Ltd. Partnership v. Mayor 

of Baltimore, 833 A.2d 502 (Ct. App. Md. 2003) (“a remote sale only becomes relevant evidence 

if the price is properly adjusted for time by a professional appraiser” especially where there are 

ample other recent comparable sales.  Id., at 513).  There is a very strong public policy reason for 

this rule - the only relevant inquiry is the value of the property as of the date of valuation.  NRS 

37.009 (“’value’ means the highest price, on the date of valuation.”).  For example, Tio DiFederico 

determined there were several properties similar to the 35 Acre Property that sold in the area, 

which are relevant to value the 35 Acre Property and he properly adjusted each of those sales to 

the relevant September 14, 2017, date of valuation.  Exhibit 26, attached, TDG Rpt 000076-84.  

Therefore, if the purchase price is not adjusted to the September 14, 2017, date of value, it is neither 

relevant nor reliable.   

 The City entirely ignores this mandatory step as it clearly has no expert that considered and 

adjusted the 2005 Purchase Price to the relevant September 14, 2017, date of valuation.  This alone 

is grounds to exclude the 2005 Purchase Price.    

IX.   The City Ignores the Prejudicial Impact of the 2005 Purchase Price. 

 The Landowners laid out in detail the extreme prejudice caused by admitting the 2005 

Purchase Price.  Landowners’ Motion, pp. 20-22.  As stated by one court, admitting a low purchase 

price puts a landowner “in the position of seeking what some might regard as an excessively large 

profit on a comparatively small investment,” which is “clearly prejudicial.”  Knabe v. State, 231 

So.2d 887 (Ala. 1970).     
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 The Landowners even cited from the City’s arguments it has made throughout these 

proceedings which clearly show the City’s intent to prejudice and mislead the jury with the 

purchase price: 

  “they’ve already made six times their investment [purchase price].”  Exhibit 21 to 

Original Motion, Hearing Transcript, 65 Acre Case, May 27, 2021, 205:3-5.  Emphasis 

added.   

 “they’re [the Landowners] weaponizing the courts to try to shake down the taxpayers” 

and “they’ve already made six times their money with just the 17-Acres. . . . but they 

want more money.”  Exhibit 22 to Original Motion, Hearing Transcript, 17 Acre Case, 

August 13, 2021, 31:5-11; 32:3-4.  Emphasis added. 

 “[t]hey made a windfall on their investment.”  Exhibit 23 to Original Motion, Hearing 

Transcript, 65 Acre Case, July 2, 2021, 174:11-12, 217:15-16. Emphasis added. 

 

 The Landowners detailed how the jury will be utterly confused as to why the “complicated” 

transactions “with a lot of hair” on them from 2005 are even being presented when it is only 

required to decide the “value” of the 35 Acre Property as of September 14, 2017.  NRS 37.009.  

And, there are plenty of “comparable sales” in the area that can be used to decide that issue, as 

detailed in this Reply.  

 The City does not address even one of these arguments.  The City just has a heading that 

says the “purchase price would not prejudice the Developer or confuse the jury.”  City Opp. 21:4-

5. 

X.   Conclusion. 

 The City had a legal and ethical duty to develop a “full and fair” record in this case by: 1) 

retaining a competent expert appraiser; and, 2) producing an appraisal report that values the 35 

Acre Property as of September 14, 2017, and the City refused to comply.  Now, long after the time 

for disclosures, the City is attempting to utilize arguments of counsel and introduce a 2005 

Purchase Price as the value of the land, ignoring all just compensation mandates.   
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Moreover, not once in the City’s opposition did the City provide any substantive argument 

as to how the 2005 Purchase Price is relevant in this matter or how it would assist the jury to arrive 

at the fair market value of the 35 Acre Property as of September 14, 2017.  And, the City does not 

even try to address the prejudicial impact and the confusion introducing the 2005 Purchase Price 

will have on the jury.  The City even fails to address two of the basic elements to admitting the 

purchase price, namely, that an appraiser must have adjusted the purchase price to the relevant 

date of valuation and it must not be overly prejudicial.  Clearly, the City’s true intent is to tell the 

jury that the Landowners are “weaponizing the courts” to “shake down the taxpayers” and they 

already “made a windfall on their investment.”  The City’s plan is revealed – turn the trial into an 

attack on the Landowners rather than what it should be – a trial on the constitutional mandate of 

“just compensation” as of September 14, 2017.   

The 2005 Purchase Price should clearly be excluded.  There are plenty of comparable sales 

in the area to make the determination of value as required by the Nevada Revised Statutes and the 

Nevada Constitution.    

  Respectfully submitted this 19th day of October, 2021.  

     LAW OFFICES OF KERMITT L. WATERS 
 

BY:  /s/ James J. Leavitt, Esq.                                             
     KERMITT L. WATERS, ESQ. 
     Nevada Bar. No.2571 
     JAMES J. LEAVITT, ESQ. 
     Nevada Bar No. 6032 
     MICHAEL SCHNEIDER, ESQ. 
     Nevada Bar No. 8887 

AUTUMN WATERS, ESQ. 
Nevada Bar No. 8917     
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 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
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bscott@lasvegasnevada.gov 
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IN THE DISTRICT COURT

CLARK COUNTY, NEVADA

---o0o--- 

 
180 LAND COMPANY,                 )  
                                  )  
             Plaintiff,           )   Case Number 

                        )    A-17-758528-J 
                                  )   
vs.                               )    
                                  )  
CITY OF LAS VEGAS,                ) 
                                  ) 

    Defendant.          )
                                  )  
 

 
                                    
 

Reporter's Transcript of Telephonic Proceedings

Tuesday, September 28, 2021

 

 
 

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS 

DISTRICT COURT JUDGE 

Reported By:  Rhonda Aquilina, Nevada Certified #979, RMR, CRR      
                             Court Reporter  
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Rhonda Aquilina, Nevada Certified #979

APPEARANCES:

(PURSUANT TO ADMINISTRATIVE ORDER 20-24, SOME MATTERS IN 
DEPARTMENT 16 ARE BEING HEARD VIA TELEPHONIC APPEARANCE)  
 
 
For Plaintiffs: 
 
        LAW OFFICES OF KERMITT L. WATERS 
        704 South Ninth Street 
        Las Vegas, NV 89101 
   BY:  JAMES J. LEAVITT                          
        AUTUMN L. WATERS  
        ATTORNEYS AT LAW 
 
For Defendants: 
 
        LAS VEGAS CITY ATTORNEYS' OFFICE 
        495 South Main Street, 6th Floor 
        Las Vegas, NV 89101 
   BY:  BRYAN K. SCOTT                          
        PHILIP R. BYRNES  
        REBECCA WOLFSON  
        DEPUTY CITY ATTORNEYS  
 
        McDonald Carano, LLP 
        2300 W. Sahara Ave., Ste. 1200 
        Las Vegas, NV 89102 
   BY:  CHRISTOPHER MOLINA  
        ATTORNEY AT LAW 
 
 
        SHUTE, MIHALY & WEINBERGER, LLP 
        396 Hayes Street 
        San Francisco, CA 94102 
   BY:  ANDREW W. SCHWARTZ                          
        ATTORNEY AT LAW 
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THE COURT:  Well, I'm telling you, I'm ruling it's a

taking if you deny it.

MR. SCHWARTZ:  There's no case that says that.

THE COURT:  Well, but I've never heard anybody make

that argument before.  If you're saying that -- I mean, I'm

listening to you, and I just -- it seems -- because I want to

make sure you said -- what did you say again, that they deny --

it seems to me if you deny additional access, why wouldn't that

be a taking?

MR. SCHWARTZ:  Because you haven't wiped out the value

of the property.  They already had access.  Not only did the

City not deny access, it only required that they -- it said you

have to file this application.  They didn't file the

application.  They didn't challenge the City decision, as they

should have, could have if they wanted to come into this Court

and say that that was wrong.  But even so, denial of additional

access when they already had access is not a taking, it's not a

wipeout.  It's pretty simple.  

So for their non-regulatory taking claim, they say

that --

THE COURT:  Here's my next question.  What about the

issue regarding property value?  We talk about, you know, a

reduction in the value of the property, et cetera, et cetera.

What evidence do we have from a property evaluation that's been

submitted by the City?
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THE COURT: Here's my next question. What about the

issue regarding property value? We talk about, you know, a

reduction in the value of the property, et cetera, et cetera.

What evidence do we have from a property evaluation that's been

submitted by the City?
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MR. SCHWARTZ:  Well, we have -- well, we don't need a

valuation to show that the City has not wiped out the value,

because the City didn't just maintain the status quo, it didn't

change any law.

In the Lucas case, Lucas is the classic takings case.

You buy property, there's no restriction on residential use, the

Government says no, now you can't -- it's a single-family lot,

now you can't use it for residential.  There's really no other

use, so that could be a wipeout taking.  It actually wasn't in

Lucas, but it could be.  That's not this case.  That's the

classic case.

This is a case where we have a plan development set

aside of the open space as required by local and state law, and

the City designates it PROS.  It's designated PROS when the

developer buys the property.  The City said, Okay, well, we're

not going to change the law, you've got what you bought.

So we don't have to submit evidence of what the

property was worth when the developer bought it or what the

property would be worth if the developer could develop it for

residential.  We don't have to -- the City doesn't have to prove

that to show there's no taking, because the City didn't change

the law.  The PROS designation is valid.  The developer still

has exactly what it bought.  So whatever the value was, the City

didn't change, it didn't wipe out the value.

If, as the developer claims, the property was worth
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So we don't have to submit evidence of what the

property was worth when the developer bought it or what the

property would be worth if the developer could develop it for

residential. 
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THE DIFEDERICO GROUP 
INTERNATIONAL APPRAISAL & CONSULTING 

THE DIFEDERICO GROUP  INTERNATIONAL APPRAISAL & CONSULTING 
7641 W. POST ROAD, LAS VEGAS, NV 89113  (702) 734-3030  FAX (702) 240-4674 

TDG Rpt 000001
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THE DIFEDERICO GROUP  INTERNATIONAL APPRAISAL & CONSULTING 
7641 W. POST ROAD, LAS VEGAS, NV 89113  (702) 734-3030  FAX (702) 240-4674 
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THE DIFEDERICO GROUP MARKET AREA ANALYSIS

File#19-035 PAGE 15 

Source: The Center for Business and Economic Research – UNLV  

TDG Rpt 000020

19256



THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 49 

TDG Rpt 000054
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 50 

TDG Rpt 000055
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 51 

TDG Rpt 000056
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 52 

TDG Rpt 000057
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 53 

TDG Rpt 000058
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 54 

TDG Rpt 000059

19262



THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 55 

TDG Rpt 000060
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 56 

TDG Rpt 000061
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 57 

Driven in part by 
escalating competition and rising costs, independently-owned courses are increasingly hiring 
professional management companies to run operations. This trend is part of an ongoing effort 
to improve customer service levels, enhance course conditions, and add technology and 
amenities while implementing best practice initiatives.

•

•

•

•

•

•

TDG Rpt 000062
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 58 

•

•

•

TDG Rpt 000063
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 59 

Source: Google Earth

TDG Rpt 000064
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 60 

•
•
•
•
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•
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 61 

We have operated the course for a number of years with little or 
no profit in hopes that the golf industry would recover, and we would be able to 
recapture our investment. Given the ever increasing water costs, operating costs and a 
golf market  that cannot support increased green fees, we have determined that we are 
no longer willing [to] assume the risk

Unfortunately, it no longer makes 
sense for Elite Golf to remain at the facility under our lease agreement. The golf world 
continues to struggle, and Badlands revenues have continued to decrease over the years. 
This year we will finish 40% less in revenue than 2015 and 2015 was already 20% down 
from 2014. At that rate, we cannot continue to sustain the property where it makes 
financial sense for us to stay. Even with your generosity of the possibility of staying with 
no rent, we do not see how we can continue forward without losing a substantial sum of 
money over the next year. The possibility of staying rent free was enticing and we 
apologize if our email to customers about staying may have caused any issues for you, 
but after full consideration of our current financial status at Badlands, we came to the 
conclusion that we just could not afford to stay any longer.” 

TDG Rpt 000066
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THE DIFEDERICO GROUP HIGHEST AND BEST USE ANALYSIS – IN THE BEFORE CONDITION

File#19-035 PAGE 62 

TDG Rpt 000067
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 THE DIFEDERICO GROUP VALUATION ANALYSIS 

File#19-035 PAGE 63 

TDG Rpt 000068
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 64 

TDG Rpt 000069
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 71 

TDG Rpt 000076
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 72 

TDG Rpt 000077
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 73 

TDG Rpt 000078
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 74 

                           Photo date: 11/2017 

N 

TDG Rpt 000079
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 75 

                                     Photo date: 11/2017 

N 
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 76 

                             Photo date: 11/2016 
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 77 

                           Photo date: 3/2016 
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 78 

                                       Photo date: 3/2015 

N 

TDG Rpt 000083
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THE DIFEDERICO GROUP     SALES COMPARISON APPROACH – BEFORE CONDITION

File#19-035 PAGE 79 

TDG Rpt 000084
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiffs Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through 
X, ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through 
X,  

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFFS’ REPLY IN SUPPORT OF
MOTION IN LIMINE NO. 2: TO
EXCLUDE SOURCE OF FUNDS    

Hearing Date: October 26, 2021  

Hearing Time: 9:05 AM 

The Plaintiffs, 180 Land Co LLC and Fore Stars, Ltd. (hereinafter referred to as 

“Landowners”) hereby file this Reply in Support of their Motion in Limine No. 2: To Exclude 

Source of Funds. 

Case Number: A-17-758528-J

Electronically Filed
10/19/2021 10:59 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTURTURURTRTTURTTTT
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It is shocking that the City would waste judicial resources trying to make a distinction 

between telling the jury that “taxpayers” will pay any verdict in this case and telling the jury that 

the “public” will pay any verdict in this case.  There is absolutely no difference between “taxpayer” 

and “public” when it comes to prejudicing the jury by telling them that they will be paying the 

verdict or they have to be fair to themselves in this case when rendering their verdict.  The jury 

identifies themselves as “taxpayers” just as much as they identify themselves as the “public” and 

to argue anything else is simply disingenuous.  The City’s sole purpose in making such an 

argument is to prejudice the Landowners by encouraging the jury to arrive at a verdict that is less 

than just compensation.  This may simply not be permitted.    

The City’s reliance on a couple California appellate court decisions, while not surprising 

as the City has avoided Nevada law this entire case, is still not persuasive.  In Nevada, “any 

financial burden that the [government] must bear as a result of having to pay just compensation is 

irrelevant to the inquiry under the United States and Nevada Constitutions…” McCarran Int'l 

Airport v. Sisolak, 122 Nev. 645, 670, 137 P.3d 1110, 1127 (2006).  If the City wants to tell the 

jury that it needs to be fair to the City, that is one thing, but the City is absolutely not permitted to 

wrap itself in a “public” blanket and parade around the courtroom as if it represents the public as 

a whole.1  Let us not forget that the Landowners are also members of the public and it could hardly 

be argued that the City represented the Landowners or is in anyway looking out for the Landowners 

best interest in this case, quite the contrary.   

Unlike litigation between private parties condemnation by any governmental 
authority should not be a matter of ‘dog eat dog’ or ‘win at any cost’. Such attitude 
and procedure would be decidedly unfair to the property owner. He would be at a 
disadvantage in every instance for the reason that the government has unlimited 
resources created by its inexhaustible power of taxation. Moreover it should be 
remembered that the condemnee is himself a taxpayer and as such contributes to 

 
1  The City does not represent the public as a whole.  Many of the members of the jury will 
not be residents of the City of Las Vegas, therefore the City does not represent them and they will 
not be responsible for any verdict in the case.    
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the government's ‘unlimited resources'.” W.Va Dept of Highways v. Brumfield, 
170 W.Va. 677, 683 (1982); See also Joseph B. Doerr Trust v. Central Florida 
Expressway Authority, 177 S. 3d 1209, 1216 (2015); Utah Dept. Of Transp. V. 
Rayco Corp., 599 P.2d 481, 492-493 (1979) 

 
 The City’s request should be resoundingly rejected as contrary to Nevada law and contrary 

to the intent of this case, which is to arrive at just compensation for the Landowners, not something 

less because the City has prejudiced the jury by telling them they will be the ones paying any 

verdict in the case so they need to be fair to themselves.  The City’s request is outrageous and must 

be rejected.  

 DATED this 19th day of October, 2021. 

      LAW OFFICES OF KERMITT L. WATERS 
 
      /s/ Autumn Waters    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101 
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiffs Landowners 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 19th day of October, 2021, pursuant to NRCP 5(b), a true and correct copy of the 

foregoing: PLAINTIFFS’ REPLY IN SUPPORT OF MOTION IN LIMINE NO. 2: TO 

EXCLUDE SOURCE OF FUNDS was served on the below via the Court’s electronic 

filing/service system and/or deposited for mailing in the U.S. Mail, postage prepaid and addressed 

to, the following: 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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RPLY
LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiff Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFFS LANDOWNERS’ REPLY 
RE: MOTION IN LIMINE NO. 3: TO
PRECLUDE CITY’S ARGUMENTS
THAT LAND WAS DEDICATED AS
OPEN SPACE/CITY’S PRMP AND PROS
ARGUMENT 

Hearing Date:  October 26, 2021
Hearing Time: 9:05 a.m.  

I. INTRODUCTION

There is nothing “nefarious” or hidden about the request by the Landowners that this Court 

preclude the City from advancing their PROS and PRMP arguments (PROS/PRMP arguments) to 

Case Number: A-17-758528-J

Electronically Filed
10/19/2021 5:00 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTURTURURTRTTURTTTT
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a jury1.   Remarkably, the City claims these arguments are the “law”, yet this Court ruled otherwise 

on October 12, 2020, determining amongst other things that the property interest in the 35 Acres 

is governed by the RPD-7 zoning and under this R-PD7 zoning “the permitted uses by right of the 

35 Acre Property are single-family and multi-family residential,” thereby rejecting the City’s 

PROS/PRMP arguments.  See Exhibit 1 to original motion, FFCL Property Interest, p. 5.  The City 

ignored this Court’s ruling and reargued the property interest issue during the hearing on 

Landowners’ Motion to Determine Take (hereinafter “Liability Hearing”) (and at nearly every 

other hearing in this matter) dragging the hearing out an additional two days.   And now, the City 

boldly confesses that it will once again disregard this Court’s ruling and present the same rejected 

PROS/PRMP argument to a jury.  Given the City’s presentation during the Liability Hearing and 

this Court’s recent liability ruling, the City should be directly ordered to not re-present this PR-

OS/PRMP argument to the jury.   

 The Nevada Supreme Court provided the procedure for these inverse condemnation cases 

and ordered that the District Court decides the property interest issue, not the jury.  This Court has 

definitively decided the property interest issue twice as a matter of law in compliance with Nevada 

Supreme Court precedent, meaning the jury cannot now disagree with this Court.  It should be 

noted that Judge Jones, very recently, entered the same property interest order in the 17 Acre Case, 

agreeing that the R-PD7 zoning governs the property interest issue and also rejecting the City’s 

PROS/PRMP arguments as a matter of law.  See Exhibit 9.     

 

 
1 The City, for the first time, responds to the 20% dedication statement calling it a “false” and 
“bogus” assertion.  Yet the City failed and refused to answer the interrogatories relating thereto 
(#2 & #3) forcing the Landowners to file a motion to compel, respond to a motion to reconsider 
the Court’s order compelling an answer and still then no answer has been supplied.  See Exhibit 6, 
Answers to Interrogatories, pp. 5-6.  This confirms the Landowners’ complaints that the City is 
engaging in abusive litigation tactics intended on harming the Landowners.  These are bad faith 
responses approaching sanctions.  See NRCP 37(a)(4).   

19296



 
 

3 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

II. ARGUMENT  

A. The Court, not a Jury, Determines Questions of Law. 
 

It is a well settled that the Court decides questions of law.   Kuchta v. Opco, 2020 WL 

3868434, at * 19 (Nev. Ct. App. July 8, 2020) (unpublished, dissenting opinion) (questions of law 

are properly decided on summary judgment because they are for the court rather than the jury to 

resolve); Shannon v. State, 105 Nev. 782, 783 P.2d 942 (1989) (questions of law to be decided by 

the court, not to be submitted to a jury); Davies v. Butler, 95 Nev. 763, 774, 602 P.2d 605, 612 

(1979) (under jury system, the jury does not decide questions of law); Cooper v. Pacific Mut. Life 

Ins. Co., 7 Nev. 118, 121 (1871) (only the judge can decide questions of law so they cannot be 

submitted to a jury).  More importantly, as is more fully discussed below, the Nevada Supreme 

Court has already weighed in on this specific question holding that “the court must first determine 

whether the plaintiff possesses a valid interest in the property affected by the government action.”  

McCarran Int’l Airport v. Sisolak, 122 Nev. 645 (2006).  And, this Court has determined that 

property interest one year ago.   

B. The Law is that R-PD 7 Zoning is the Property Rights of the 35 Acres.  
 

This Court has already decided two important issues relevant to the pending motion.  First, 

this Court ruled that the property interest must be decided by the Court as a matter of law, not the 

jury.  Indeed, once the court decides a taking has occurred, a jury will determine just compensation.  

In doing so, however, the jury cannot revisit questions of law already decided by the court.  

 In this Court’s order granting “in its entirety” the Landowners motion to determine property 

interest, this Court entered a conclusion of law that,  

“[t]he Nevada Supreme Court has held that in an inverse condemnation, such as this, 
the District Court Judge is required to make two distinct sub-inquiries, which are 
mixed questions of fact and law.  ASAP Storage, Inc. v. City of Sparks, 123 Nev. 
639 (2008); McCarran Int’l Airport v. Sisolak, 122 Nev. 645 (2006).  First the 
District Court Judge must determine the property interest owned by the landowner 
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or stated another way, the bundle of sticks owned by the landowner prior to any 
alleged taking actions by the government.”   

 
Exhibit 1 to original motion, FFCL property rights, p. 4:4-9.  Emphasis added.   

 
 Second, this Court found that single family and multi-family residential are the “legally 

permissible uses on R-PD7 zoned properties” and concluded “the permitted uses by right of the 35 

Acre Property are single-family and multi-family residential.”  Exhibit 1 to original motion, FFCL, 

p. 5:1-8.  

These legal rulings made by this Court, as directed by the Nevada Supreme Court, have 

become the law of this case.  Ignoring this Court’s Property Interest Order, the City re-argued these 

issues in the Liability Hearings on September 23, 24, 27, and 28, which were once again rejected 

by the Court.  Therefore, the sole issue for the jury is to decide the just compensation for the taking 

of this property, based on these property rights.  The jury cannot disagree with this Court’s legal 

determination on the property rights and thus, presenting such arguments to a jury is not only 

prejudicial, but it would result in an immediate mistrial.  

Furthermore, the City conceded to this procedure.  The Landowners’ Motion to Determine 

Property Interest clarified that the property interest determination was “a question of law” and that 

the determination needed to be made “at this stage of these proceedings to guide the valuation 

experts” – the appraisers.  See Exhibit 7, Landowners’ Motion to Determine Property Interest, p. 

3-4 and 10.  The Landowners further explained in their Reply, “it is absolutely critical that [the 

property interest issue] be made at this time” . . . “[t]hen and only then, can the appraisers value 

the 35 Acre Property.”  See Exhibit 8, Landowners’ Reply re: Property Interest, p. 2.   The City 

neither objected to nor opposed the Court deciding this property interest issue as a matter of 

law, rather the City agreed to it repeatedly.   

Moreover, early on in this case, on March 22, 2019, at the hearing on the City’s Motion for 

Judgment on the Pleadings, the City described the resolution of the property intertest as a “legal 

19298



 
 

5 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

reason.”  See Exhibit 10, Hearing Transcript, March 22, 2019, pp. 28, 36, 122.  In a Writ to the 

Nevada Supreme Court, the City described the question of whether there is a vested property right 

in this case as a “legal standard.”  See Exhibit 11, City Writ to Nevada Supreme Court, p. 20.  

Finally, the City reargued the property interest, yet again at the Liability Hearing thereby once 

again conceding that it was a Court determination.  Unhappy with this Court’s ruling on the 

property interest, and contrary to well established inverse condemnation law, the City now intends 

on circumventing the Court ruling by re-arguing property interest, a “legal standard,” to the jury.   

Accordingly, the property rights have long been decided by this Court, the Landowners’ 

appraiser has relied upon that decision in valuing the property, and it would be plain error to allow 

a legal determination to be presented and reconsidered by a jury.   

C.  The Remaining City Arguments Fail. 
 
Finally, the City illogically argues to this Court that there has been no rejection of the 

PROS/PRMP argument.  But this position is nonsensical, and the City cannot deny that this 

position has been presented by the City in every single courtroom,2 including the Nevada Supreme 

Court, and the courts have all rejected it, ruling instead that the property is zoned R-PD7, allowing 

as a matter of “right” single family and multi- family residential.      

The City then plays fast and loose with the terminology claiming that there was no 

dedication requirement, rather the land was “set aside” in exchange for approval of the Peccole 

Ranch Master Plan.  This PRMP argument has likewise been rejected by every court in which it 

has been presented.    

The City also argues that PROS/PRMP is the law in contravention of its own 2020 Land 

Use hierarchy chart and newly adopted 2050 Master Plan that specifically declares “zoning is the 

 
2 The only judge having accepted this argument being Judge Crockett, who was overturned in 
March of 2020 by the Nevada Supreme Court.   
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law”.   See Exhibit 12, City Master Plan.  The City’s efforts to ignore its own code and its own 

master plan and this Court’s FFCL in an attempt to re-argue the property interest issue to the jury 

should be denied.  

III. CONCLUSION  

  The City cannot continue to rehash and reargue every decision made by this Court 

pretending that no such rulings have been made.  Attempts to have a jury revisit questions of law 

decided by this Court is not permitted.  These tactics should be disavowed and for the foregoing 

reasons, this Court should preclude these City arguments from the purview of the jury.    

Respectfully submitted this 19th day of October, 2021.  

      LAW OFFICES OF KERMITT L. WATERS 
 

BY:  /s/ James J. Leavitt, Esq.                                      
      KERMITT L. WATERS, ESQ. 
      Nevada Bar. No.2571 
      JAMES J. LEAVITT, ESQ. 
      Nevada Bar No. 6032 
      MICHAEL SCHNEIDER, ESQ. 
      Nevada Bar No. 8887 

AUTUMN WATERS, ESQ. 
Nevada Bar No. 8917  
Attorneys for Plaintiffs Landowners 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 19th day of October, 2021, pursuant to NRCP 5(b), a true and correct copy of 

PLAINTIFFS LANDOWNERS’ REPLY RE: MOTION IN LIMINE NO. 3: TO 

PRECLUDE CITY’S ARGUMENT THAT LAND WAS DEDICATED AS OPEN 

SPACE/CITY’S PRMP AND PROS ARGUMENT was served on the below via the Court’s 

electronic filing/service system and/or deposited for mailing in the U.S. Mail, postage prepaid and 

addressed to, the following: 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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MOT
LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com
704 South Ninth Street
Las Vegas, Nevada 89101
Telephone: (702) 733-8877
Facsimile: (702) 731-1964

Attorneys for Plaintiff Landowners

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND COMPANY, LLC, a Nevada limited )
liability company and FORE STARS, Ltd., ) CASE NO.: A-17-758528-J
DOE INDIVIDUALS I through X, DOE ) DEPT. NO.: XVI
CORPORATIONS I through X, and DOE LIMITED )
LIABILITY COMPANIES I through X, )

)
Plaintiffs, )

) PLAINTIFF LANDOWNERS’
vs. ) MOTION TO DETERMINE 

) “PROPERTY INTEREST”
CITY OF LAS VEGAS, political subdivision of the )
State of Nevada, ROE government entities I through X, )
ROE CORPORATIONS I through X, ROE )
INDIVIDUALS I through X, ROE LIMITED )
LIABILITY COMPANIES I through X, ROE quasi- )
governmental entities I through X, ) Hearing Requested

)
Defendants. )

                                                                                         )

COMES NOW Plaintiffs, 180 LAND COMPANY, LLC, a Nevada Limited Liability

Company, and FORE STARS, Ltd, (hereinafter the “Landowners”) by and through their attorney of

record, the Law Offices of Kermitt L. Waters, and hereby file Plaintiff Landowners’ Motion to

Determine “Property Interest.” 

This Motion is based upon the Memorandum of Points and Authorities included herein, the

exhibits attached hereto, the pleadings and papers on file in this matter, and such oral arguments as

Page 1 of  11

Case Number: A-17-758528-J

Electronically Filed
8/4/2020 7:56 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTRTURTRTRTURTTTTTT
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may be heard by the Court at the time of the hearing in this matter.

DATED this 4   day of August, 2020.th

LAW OFFICES OF KERMITT L. WATERS

By:    /s/ James J. Leavitt                                          
KERMITT L. WATERS, ESQ.
Nevada Bar # 2571
JAMES JACK LEAVITT, ESQ.
Nevada Bar #6032
MICHAEL SCHNEIDER, ESQ.
Nevada Bar #8887
AUTUMN WATERS, ESQ.
Nevada Bar #8917

Attorney for Plaintiff Landowners

NOTICE OF MOTION

TO: ALL INTERESTED PARTIES HEREIN AND THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that the undersigned will bring the above and foregoing

Plaintiff Landowners’ Motion to Determine “Property Interest” on for hearing before the above-

entitled Court, on the         day of                                        , 20      , at the hour of                a.m./p.m.

or as soon thereafter as counsel may be heard in the Regional Justice Center, Department No. XVI,

Courtroom 12D, 200 Lewis Avenue, Las Vegas, Nevada, 89101

DATED this 4   day of August, 2020.th

LAW OFFICES OF KERMITT L. WATERS

By:    /s/ James J. Leavitt                                          
KERMITT L. WATERS, ESQ.
Nevada Bar # 2571
JAMES JACK LEAVITT, ESQ.
Nevada Bar #6032
MICHAEL SCHNEIDER, ESQ.
Nevada Bar #8887
AUTUMN WATERS, ESQ.
Nevada Bar #8917

Attorney for Plaintiff Landowners
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION AND STATEMENT OF FACTS

This is a Constitutional proceeding (Nev. Const. art. I §§ 8, 22) filed by the Plaintiff

Landowners (hereinafter “the Landowners”) against the Defendant, the City of Las Vegas (hereinafter

“the City”) for the taking by inverse condemnation of their approximately 35 Acre Property (APN

138-31-201-005).   As this Court is aware, the City engaged in systematic and aggressive actions to1

preclude the Landowners from using their 35 Acre Property for any purpose and, as a result, the

Landowners brought inverse condemnation claims against the City for the uncompensated taking of

their 35 Acre Property.  

This motion requests that this Court acknowledge and apply the “property interest” the

Landowners have in the 35 Acre Property as of the relevant date of value - September 14, 2017.   The2

“property interest” at issue is a residential use of the 35 Acre Property under the hard R-PD7 zoning

which permits, by right, single family and multi-family residential use.  The Nevada Supreme Court

has already decided this point, it has been admitted by the City and it is required by law.  

Whether a taking has occurred is a mixed question of fact and law that is decided by the

district court. To make the determination of a taking, the Court must first determine the underlying

“property interest.”   Whether the Landowners possess a valid property right or interest in residential

development of the 35 Acre Property is a question of law appropriately decided by this Court.   3

This Court has been briefed numerous times on the systematic and aggressive1

actions the City engaged in to take the Landowners’ Property and those facts will not be repeated
herein, but will be addressed in subsequent pleadings to the Court. 

This date is pursuant to NRS 37.120.2

McCarran Int’l. Airport v. Sisolak, 122 Nev.  at 661 (2006) (whether a taking has3

occurred is a question of law and the court must first determine whether the plaintiff possess a
valid interest in the property affected by the governmental action); see also County of Clark v.

Alper, 100 Nev. 382 (1984)(inverse condemnation proceeding are the constitutional equivalent to
eminent domain actions and are governed by the same rules and principles applied to formal
condemnation proceedings); ASAP Storage v. City of Sparks, 123 Nev. 639 (2008) (holding the
term “private property” in Nevada’s Just Compensation Clause requires that an individual have a
“property interest” to assert a takings claim and then identifying the property interest).  

Page 3 of  11

19314

 Whether the Landowners possess a valid property right or interest in residential

development of the 35 Acre Property is a question of law appropriately decided by this Court.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

It is also important to adjudicate this now, because the jury trial has been set in this case with

discovery closing November 20, 2020 and expert exchange is currently set for August 21, 2020. What

the Landowners lost (i.e. the property interest) is necessary for purposes of determining just

compensation.  See Del Monte Dunes, 526 U.S. at 711 (In determining just compensation, "the

question is what has the owner lost, not what has the taker gained.") (citation omitted).  

Here, the Landowners indisputably have a vested property interest in the 35 Acre Property's

R-PD7 zoning.  As such, they have the right - as a matter of law - to use their property for residential

development.  Accordingly, this motion seeks an order from this Court holding the same.   

LEGAL ARGUMENT

1.  Zoning Establishes the Underlying “Property Interest” in Nevada Eminent Domain
Actions 

The Nevada Supreme Court has issued several inverse condemnation opinions holding that

property in an eminent domain action must be valued based on current zoning, unless there is a

reasonable probability that a re-zoning for a higher use would be approved.   This rule is so4

City of Las Vegas v. C. Bustos, 119 Nev. 360 (2003) (district court properly4

considered current zoning and potential for higher zoning); Clark County v. Alper, 100 Nev. 382
(1984) (as a restriction on land use, the existing zoning ordinance is proper matter to consider in
an eminent domain action), citing U.S. v. Edent Memorial Park Ass’n, 350 F.2d 933 (9  Cir.th

1965) (taken land must be valued based on existing zoning ordinance).  See also Vacation
Village, Inc. v. Clark County, 497 F.3d 902 (2007) (citing Bustos, supra, for the proposition that
district court should consider zoning ordinance existing at time of taking); Township of
Manalapan v. Gentile, 2020 WL 2844223 (N.J. 2020) (highest and best use in eminent domain
case is “ordinarily evaluated in accordance with current zoning.”  Id., at 8.); Berry & Co., Inc. v.
County of Hennepin, 2017 WL 1148781 (2017) (In an eminent domain case, “[g]enerally, legally
permissible uses would conform to the land’s current zoning classification.”  Id., at 6).  See also

S. Bernstein, Zoning as a Factor in Determination of Damages in Eminent Domain, 9 A.L.R.3d
291 (2005), citing City of Las Vegas v. C. Bustos, supra. ((“it is generally held that, as a
restriction on land use, an existing zoning ordinance is a proper matter for consideration in a suit
for the condemnation of property, for the purpose of determining the actual market value thereof
in measuring damages.”); 4 Rathkopf’s The Law of Zoning and Planning § 75:6, Evidence of
Probability of Zoning Change (4  Ed.) (Where property taken by eminent domain is subject toth

zoning, the permitted use as it affects value is that use ordinarily authorized by the zoning
regulations at the time of the taking.).   

Page 4 of  11
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universally accepted that it is included in many pattern jury instructions for eminent domain cases.  5

The reason for this rule is clear - identifying those “permitted” uses of properties in designated

zoning areas “proscribe uses of land in an orderly manner.”   Therefore, the zoning ordinance on a6

particular parcel of property establishes the minimum use that may be made of a property.   Or,7

stated another way, the current zoning establishes the uses that can be made of a property unless

it can be shown that a higher zoning designation could be obtained. 

2.  As a matter of law, the Zoning on the 35 Acre Property was R-PD7 as of September 14,
2017

At least three different actions establish that the 35 Acre Property is hard zoned R-PD7 as

of September 14, 2017 as a matter of law.  First, Ordinance 5353 legislates that the 35 Acre Property

is zoned R-PD 7 since at least 2001.   Second, the City has always admitted that the Landowners’8

property is zoned R PD7and third, the Nevada Supreme Court entered a decision on a neighboring

17 Acre Property,  finding the appropriate hard zoning is R-PD7 and that this R-PD7 zoning governs9

See e.g. 6A Wash. Pattern JI 151.15 (“You are to value the property in view of the5

uses permitted under present zoning.”); Mich. M. Civ. JI 90.10 (“One of the things that must be
considered in deciding what the highest and best use of the property was at the time of taking is
the zoning classification of the property at that time.”).  Emphasis added.

Donald T. Morrison, J.D., Highest and Best Use of Property Taken Under6

Eminent Domain, 19 AMJUR POF 3d 613 (June 2020 update). 

See 19 Am.Jur.Proof of Facts 3d 613 (1993), Highest and Best Use of Property7

Taken Under Eminent Domain § 14, Rezoning.  

 See City of Las Vegas, Ordinance 5353, Exhibit 10. 8

As this Court is aware, there are four other inverse condemnation cases involving9

other parcels adjacent to this 35 acre property: 1) 35 Acre Property case - pending before this
Court; 2) 17 Acre Property case - previously pending before Judge James Bixler, as, the federal
court has not issued its decision on remand and the 17 Acre Property is also the subject of a
Petition for Judicial Review which was pending before Judge Crockett (A-17-752344-J) and has
now been decided by the Nevada Supreme Court (case no. 75481) (“Crockett Case”); 3) 65 Acre
Property case - pending before Judge Tierra Jones; and, 4) 133 Acre Property case - previously
pending before Judge Gloria Sturman, as, the federal court has not issued its decision on remand. 
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the use and development of the property.  10

A.  Ordinance 5353

In 2001, by unanimous vote of the Las Vegas City Council, Ordinance 5353 was PASSED,

ADOPTED and APPROVED” unconditionally zoning the 35 Acre Property R-PD7, which, as

defined by the City, allows for up to 7.49 units per acre. See Exhibit 10.  Thus, as a matter of law,

the 35 Acre Property had a permitted use by right for single family and multi-family residential

development since at least 2001.  

B.  The City has Always Maintained that the Property Interest is R-PD7. 

From the zoning verification letter to the responses to requests for production of documents

and every time in between, the City has affirmed that the 35 Acre Property is zoned for residential

and multi family uses (R-PD7 zoning).  

On December 30, 2014, prior to the Landowners acquiring title to the Land, the City provided

an official Zoning Verification Letter to the Landowners confirming that the 35 Acre Property is

“zoned R-PD7 (Residential Planned Development District - 7 Units per Acre).” See Exhibits 2 and

3.  On multiple occasions throughout the past 5 years, the City has publically announced that the

Land is hard zoned R-PD 7.   And, as recently as July 12, 2019, the City admitted in response to11

Exhibit 4, 17 Acre Property decision, Seventy Acre, LLC v. Jack B. Binion, et al.,10

Nev. Supr. Ct. Case No. 75481, at p. 4, unpublished disposition. The Landowners have properly
cited to this Supreme Court opinion under NRAP Rule 36(c)(2) and (3) (an unpublished decision
of the Supreme Court issued after January 1, 2016, may be cited as mandatory precedent in a
related case or in any case for purposes of issue preclusion).  The Court also expressly rejected
the argument that the outdated and abandoned Peccole Ranch Master Concept Plan governed
development, holding “[t]his process does not require Seventy Acres [owner of the 17 Acre
Property] to obtain a major modification of the Peccole Ranch Master [Concept] Plan prior to
submitting the at-issue applications.”  Id. 

  City Attorney Brad Jerbic:11

“It’s hard zoned R-PD7 according to our records.”, “Council gave hard zoning to this golf course,
R-PD7, which allows somebody to come in and develop.” Oct. 18, 2016,  Special Planning
Commission Meeting October 18, 2016 (page 128, lines 3758-3759) (page 117; lines 3444-
3445).  Exhibit 11 and 12.  “The zoning for this property happens to be hard zoned RPD-7."
February 14, 2017, Planning Commission Meeting (page 64, line 1785).  Exhibit 13.  
“The R-PD7 preceded the change in the General Plan to PR-OS.”  Planning Commission
Meeting June 13, 2017 (page 72 line 1944-1945).  Exhibit 14.    
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discovery requesting historical data on the zoning of the 35 Acre Property by stating, “such records

are not proportionate to the needs of the case as the City does not dispute that the Subject

Property is Zoned R-PD7.”   As such these judicial admissions are legally binding and therefore,12

the property interest is R-PD 7 as a matter of law.  13

Here, the City has clearly and unequivocally conceded on numerous occasions – including

in written correspondence, discovery responses, and at local hearings – that the Landowners’

property is zoned R-PD7. See Exhibits 1, 3, and 11-15.  As such, the City, like any party, is bound

by these judicial admissions.  See id.; see also ACLU v. Masto, 670 F.3d 1046, 1064 (9  Cir. 2012)th

(holding that State of Nevada’s judicial admission during oral argument mooted its appeal because

an admission of fact or a litigation position conveyed to a court becomes binding in any forum in

“What is the zoning for this property that we all the Badlands Country Club?” And they gave him
a letter saying it’s RPD 7.  I have seen no evidence that they are wrong in that what they gave
him. . .” (City Council Meeting May 16, 2018, page 19.).  Exhibit 15.  

City Planning Director Tom Perrigo:
“The zoning for this property, R-PD7 was in existence prior to the change in the General Plan.”
June 13, 2017 Planning Commission Meeting (page 72, lines 1926).  Exhibit 14.
City Planning Director Robert Summerfield: 

“. . . in all of our review of the zoning atlas the zoning, for the subject site that are on the
agenda today is RPD 7.” (City Council Meeting May 16, 2018, page 19).  Exhibit 15. 

 Exhibit 1, City of Las Vegas’ Responses to Requests for Production of Documents, Set12

One, dated July 12, 2019, Request For Production Number 5, pp. 8-9.  Emphasis added.  Id., p. 9,
lines 14-15, City Response to Request For Production No. 5.  

Judicial admissions are deliberate, clear, unequivocal statements by parties about
13

concrete fact within their knowledge. Reyburn Lawn & Landscape Designers, Inc. Plaster Dev.

Co., 127 Nev. 331, 343, 255 P.3d 268, 276 (2011) (comparing judicial admissions to evidentiary
admissions which may be controverted or explained by a party); cf. Fed. R. Evid.
801(d)(2)(B),(C), and (D) (providing that any relevant statement made by a party or his agent
acting in the scope of his employment, which is offered against that party, is generally admissible
into evidence as an evidentiary admission). Parties are generally bound by their judicial
admissions, including those made by their attorneys. See Fassberg Const. Co. v. Housing

Authority of City of Los Angeles, 60 Cal.Rptr.3d 375, 403 (Cal. App. 2007) (An oral statement by
counsel in the same action is a binding judicial admission if the statement was an unambiguous
concession of a matter then at issue and was not made improvidently or unguardedly.). 
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which the same controversy arises); Perez-Mejia v. Holder, 641 F.3d 1143, 1150-52 (9  Cir. 2011)th

(facts admitted by a party are judicial admissions that bind that party throughout the litigation; parties

are bound by their attorneys’ statements and cannot later disavow them simply because, in hindsight,

another tactical strategy would have been preferable); United States v. Crawford, 372 F.3d 1048,

1055 (9  Cir. 2004) (A judicial admission is binding before both trial and appellate courts.); Unitedth

States v. Bentson, 947 F.2d 1353, 1359 (9  Cir. 1991) (oral judicial admission is binding); Americanth

Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224, 226 (9  Cir. 1988) (written stipulation is generallyth

binding judicial admission); United States v. Wilmer, 799 F.2d 495, 502 (9  Cir. 1986) (defendantth

bound by attorney’s concession during oral argument); Gonzales v. Pacific Greyhound Lines, 214

P.2d 809, 812 (Cal. 1950) (citing Wigmore on Evidence, 3d ed., vol. IX, § 2593, p. 593) (A

stipulation as to disputed evidence or facts, if not in excess of the authority of the attorneys entering

it and if conforming to procedural requirements, results in a judicial admission removing the issues

agreed upon from the case in which such stipulation is made.).  Thus, these admissions are legally

binding and therefore, the property interest is R-PD 7 as a matter of law.  

C.  The Supreme Court of Nevada has Confirmed the Property Interest is Single       
Family and Multi Family Use.

On March 3, 2020, the Supreme Court of Nevada entered a decision on a parcel of land

within the 250 Acres of Residentially Zoned Land acknowledging that the land was zoned R-PD7

and specifically upholding permissibility of residential multi-family development as a matter of

law finding that this R-PD7 zoning governs the use and development of the property.14

Accordingly, the zoning is and has been in place allowing for residential development as

  Exhibit 4, 17 Acre Property decision, Seventy Acre, LLC v. Jack B. Binion, et al., Nev.14

Supr. Ct. Case No. 75481, at p. 4, unpublished disposition. The Landowners have properly cited
to this Supreme Court opinion under NRAP Rule 36(c)(2) and (3) (an unpublished decision of
the Supreme Court issued after January 1, 2016, may be cited as mandatory precedent in a related
case or in any case for purposes of issue preclusion).  The Court also expressly rejected the
argument that the outdated and abandoned Peccole Ranch Master Concept Plan governed
development, holding “[t]his process does not require Seventy Acres [owner of the 17 Acre
Property] to obtain a major modification of the Peccole Ranch Master [Concept] Plan prior to
submitting the at-issue applications.”  Id. Finally, the Supreme Court of Nevada has issued its
final order in this matter denying en banc consideration.  See Exhibit 16.
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a matter of law.  

3. “Single-Family and Multi-Family Residential” are Legally Permitted Uses Under
the R-PD7 Zoning Designation

As explained above, the Nevada Supreme Court held that zoning determines the

minimum use of property allegedly taken in an inverse condemnation case and, therefore, it is

important in this case to identify those legally permitted uses on the 35 Acre Property under the

R-PD7 hard zoning.  Legally permitted uses may be determined by turning to the relevant zoning

code/law, namely, the City of Las Vegas Municipal Code (LVMC).  Indeed, the City stated in its

Zoning Verification Letter issued for the 35 Acre Property, referenced above, that “[a] detailed

listing of the permissible uses and all requirements for the R-PD Zone are located in Title 19

(“Las Vegas Zoning Code”) of the Las Vegas Municipal Code”15

The LVMC authorizes “single-family and multi-family residential” uses  in R-PD7 zoned

properties. LVMC 19.10.050 ( C) establishes the “permitted land use” on R-PD7 zoned property

as “[s]ingle-family and multi-family residential.”   LVMC 19.12.010,  the City Code “Land Use16

Table”, provides that single-family attached and single-family detached residential uses are

“permitted  as a principal use in that zoning district [R-PD7] by right.”   Emphasis added. 17 18

Thus, permitted uses for land with R-PD7 zoning are single-family and multi-family residential

uses. See LVMC 19.10.050.  This means that the Landowners acquired the right to use the 35

Acre Property for residential development when they obtained title to it.  Because this use

interest was part of their title to begin with, the Landowners have a vested right to use the 35

Exhibit 4, Zoning Verification Letter.  Emphasis added.  15

Exhibit 5, LVMC 19.10.050 ( C).  Emphasis added.16

The City Code Definition for “Permitted Use” is “[a]ny use allowed in a zoning17

district as a matter of right if it is conducted in accordance with the restrictions applicable to
that district.  Permitted uses are designated in the Land Use Table by the letter ‘P.’” Exhibit 8,
LVMC 19.18.020, “Permitted Use” definition.  Emphasis added.  

Exhibit 6, LVMC 19.12.020, City Land Use Table.  See specifically Table 2,18

“Permitted Use 19.12.010(B).”  Emphasis added. Nevada law allows any use in a zoning district
as a matter of right. See LVMD 19.18.020 (emphasis added). 
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Acre Property for residential development.  See Cienega Gardens v. United States, 331 F.3d

1319, 1330-31 (Fed. Cir. 2003) (use for development is a right of fee simple ownership, and real

property rights vest upon taking title to the property; that certain rights are not assertable until

years later , i.e., ripeness for regulatory takings claims, does not mean they are not vested). 

Therefore, as a matter of law (i.e. the City Code) single-family and multi-family residential use

are uses permitted “by right” on R-PD7 zoned properties, like the 35 Acre Property. 

4. Conclusion and Request From the Court

As explained, it is important for this Court to make the “property interest” determination

at this stage of these proceedings to guide the valuation experts.  There is no dispute that zoning

governs the use of property, that the 35 Acre Property is hard zoned R-PD7, and that single-

family and multi-family residential are the permitted uses “by right” under this R-PD7 hard

zoning.  Accordingly, it is respectfully requested that this Court enter an order that: 1) the 35

Acre Property is hard zoned R-PD7 as of the relevant September 14, 2017, date of valuation; and,

2) that the permitted use “by right” under the R-PD7 zoning are “single-family and multi-family

residential.”

DATED this 4  day of August, 2020. th

LAW OFFICES OF KERMITT L. WATERS

By:    /s/ James J. Leavitt                               
KERMITT L. WATERS, ESQ.
Nevada Bar # 2571
JAMES JACK LEAVITT, ESQ.
Nevada Bar No. 6032
MICHAEL A. SCHNEIDER, ESQ.
Nevada Bar No. 8887
AUTUMN WATERS, ESQ.
Nevada Bar No. 8917

Attorneys for Plaintiff Landowners
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and

that on the 6  day of August, 2020, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and correctth

copy of the Plaintiff Landowners’ Motion to Determine “Property Interest” was served on the below

via the Court’s electronic filing/service system and/or deposited for mailing in the U.S. Mail, postage

prepaid and addressed to, the following:

MCDONALD CARANO LLP
George F. Ogilvie III
Amanda C. Yen
2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
gogilvie@mcdonaldcarano.com
ayen@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGA CITY ATTORNEY’S OFFICE
Bradford Jerbic, City Attorney
Philip R. Byrnes, Esq.
Seth T. Floyd, Esq.
495 S. Main Street, 6  Floorth

Las Vegas, Nevada 89101
pbynes@lasvegasnevada.gov
Sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.
Lauren M. Tarpey, Esq.
396 Hayes Street
San Francisco, California 94102
schwartz@smwlaw.com
ltarpey@smwlaw.com

 /s/ Evelyn Washington                         
        Evelyn Washington, an Employee of the 

Law Offices of Kermitt L. Waters
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiffs Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

FORE STARS, LTD; SEVENTY ACRES LLC,
a Nevada liability company; DOE 
INDIVIDUALS I through X, DOE 
CORPORATIONS I through X, and DOE 
LIMITED LIABILITIES COMPANIES I 
through X,

Plaintiffs,

vs. 

CITY OF LAS VEGAS, a political subdivision
of the State of Nevada; ROE government 
entities I though X, ROE LIMITED 
LIABILITY COMPANIES I though X, ROE 
quasi-governmental I through X, 

Defendants.

Case No.: A-18-773268-C

Dept No.:  XXIX 

NOTICE OF ENTRY OF FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 
REGARDING PLAINTIFF 
LANDOWNERS’ MOTION TO 
DETERMINE “PROPERTY INTEREST” 

Hearing Date: August 13, 2021 
Hearing Time: 8:30 a.m.

///

///

///

Case Number: A-18-773268-C

Electronically Filed
9/16/2021 10:33 AM
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 PLEASE TAKE NOTICE that on the 16th day of September, 2021, the Findings of Fact 

and Conclusions of Law Regarding Plaintiff Landowners’ Motion to Determine “Property Interest” 

was entered in the above-captioned case, a copy of which is attached hereto. 

DATED this 16th day of September, 2021.  

      LAW OFFICES OF KERMITT L. WATERS 
 

 BY:  /s/ Autumn Waters_____________                                         
      KERMITT L. WATERS, ESQ. 
      Nevada Bar. No. 2571 
      JAMES J. LEAVITT, ESQ. 
      Nevada Bar No. 6032 
      MICHAEL SCHNEIDER, ESQ. 
      Nevada Bar No. 8887 

 AUTUMN WATERS, ESQ. 
 Nevada Bar No. 8917 

Attorneys for Plaintiffs Landowners 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 16th day of September, 2021, pursuant to NRCP (5)(b) a true and correct copy of the 

foregoing NOTICE OF ENTRY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW 

REGARDING PLAINTIFF LANDOWNERS’ MOTION TO DETERMINE “PROPERTY 

INTEREST” was made by electronic means, to be electronically served through the Eighth Judicial 

District Court’s filing system, with the date and time of the electronic service substituted for the 

date and place of deposit in the mail and addressed to each of the following: 

 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 
Schwartz@smwlaw.com 
ltarpey@smwlaw.com 

 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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PTM
LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiffs Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through 
X, ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through 
X,  

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFFS LANDOWNERS’
PRE-TRIAL MEMORANDUM 

Date of Trial: November 1, 2021

Time of Trial: 9:30 a.m.  

The Plaintiffs Landowners, through their counsel of record, the Law Offices of Kermitt L. 

Waters, hereby submit the following Pre-Trial Memorandum pursuant to EDCR 2.67: 

///
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DATE OF MEETING OF COUNSEL 

On Monday October 11, 2021, the Plaintiffs Landowners scheduled the mandatory meeting 

of counsel pursuant to EDCR 2.67 to be conducted on October 15, 2021 at 9:00 am. Exhibit 1.  No 

response seeking an alternative date was received from the City.  On Wednesday October 13, 2021, 

Plaintiffs Landowners sent the City a draft of the proposed joint pretrial memo seeking input so 

that the EDCR 2.67 meeting of counsel could be productive.  Exhibit 2.  No response was received 

from the City.  As scheduled, on October 15th at 9:00 a.m., James Jack Leavitt and Autumn Waters 

of the Law offices of Kermitt Waters, counsel for Plaintiffs, 180 LAND CO., LLC and FORE 

STARS Ltd (“Landowners”) attended the EDCR 2.67 meeting of counsel but no attorney for the 

City attended, nor did the City in any way attempt to appear or participate in the mandatory EDCR 

2.67 meeting of counsel.  Despite the City’s refusal to participate in the mandatory pretrial meeting 

of counsel, the Landowners continue to engage the City to no avail.  On October 15, 2021, the 

Landowners provided the City copies of the Landowners exhibits listed in their timely filed NRCP 

16.1(a)(3) disclosures and their demonstrative exhibits. Exhibit 4 (ROCs).  On October 15, 2021, 

the Landowners also provided the City copies of their proposed jury instructions. Exhibit 5. No 

response from the City.  The City has refused to participate in the mandatory pretrial requirements.       

STATEMENT OF FACTS 

This is an inverse condemnation case brought by the Landowners against the City of Las 

Vegas.   The Landowners filed their inverse condemnation claims against the City on September 

7, 2017.  In the Affidavit of Service filed September 20, 2017, it states that the City received 

service of summons on September 14, 2017.  The operative complaint is now the Landowners’ 

Second Amendment and First Supplement to Complaint for Severed Alternative Verified Claims 

in Inverse Condemnation filed on May 15, 2019.  
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The property at issue in this litigation is more particularly described as Assessor’s Parcel 

Number 138-31-201-005 (the “Landowners’ Property” and/or “Subject Property”).  The Subject 

Property is 35 acres and zoned residential, specifically, R-PD7.  The Landowners were forced to 

bring these causes of action for the taking of the Subject Property to recover just compensation for 

property the City has taken. The City filed its Answer to Plaintiff 180 Land Company's Second 

Amendment and First Supplement to Complaint for Severed Alternative Verified Claims in 

Inverse Condemnation on June 18, 2019.   

Pursuant to McCarran Int’l Airport v. Sisolak,1 and ASAP Storage, Inc., v. City of Sparks,2 

this Court has already decided two distinct sub-inquires and rulings in this case, as a matter of law.     

First, this Court determined, as a matter of law, what interest the Landowners had in the 

Subject Property.  On October 12, 2020, this Court entered Findings of Fact and Conclusions of 

Law Regarding Plaintiff Landowners’ Motion to Determine “Property Interest,” finding the legally 

permissible use of the Subject Proper is a residential use based on its residential zoning.   

Next, this Court determined, as a matter of law, whether the City’s actions resulted in a 

taking of the Landowners’ Property. On September 28, 2021, after four days of hearings this Court 

ruled that the City’s actions resulted in a taking of the Landowners’ Property.   

 
1 McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 658, 137 P.3d 1110, 1119 (2006)(“the court 
must first determine ‘whether the plaintiff [landowner] possesses a valid interest in the property 
affected by the government action, [that is] whether the plaintiff [landowner] possessed a ‘stick in 
the bundle of property rights,’ before proceeding to determine whether the government action at 
issue constituted a taking.”). 
2 ASAP Storage, Inc., v. City of Sparks, 123 Nev. 639, 736 (2008) (“[i]n analyzing [the 
landowners] taking claim, we undertake two distinct sub-inquiries: (a) whether appellants’ real 
and personal property constitutes ‘private property’ under the Nevada Constitution, and (b) 
whether the City’s actions that denied appellants access to their business constituted a taking under 
the terms of the Nevada Constitution” the Court made two distinct “sub inquiries.”) 

19430



 
 

4 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Therefore, the only possible triable issue remaining in this case3 is to determine the value 

of the Subject Property as of the date of value, September 14, 2017.4  This issue is pending for 

summary judgment to be heard on October 26, 2021.  The City filed a countermotion for summary 

judgment at 9:29 p.m. on October 19, 2021.  The City’s countermotion is an admission by the City 

that this matter, the value of the subject property on the date of value, is suited for summary 

judgment.  

CLAIMS FOR RELIEF 

1. First Alternative Claim for Relief in Inverse Condemnation- Categorial Taking.  

2. Second Alternative Claim for Relief in Inverse Condemnation- Penn Central 

Regulatory Taking.  

3. Third Alternative Claim for Relief in Inverse Condemnation- Regulatory Per Se 

Taking. 

 
3 There are post trial issues that will also need to be resolved, including but not limited to 
prejudgment interest, post judgment interest, costs, attorney fees, additional payment of damages, 
and reimbursement of taxes. 
4 NRS 37.110 Ascertainment and assessment of damages provides “the court, jury, 
commissioner or master must hear such legal testimony as may be offered by any of the parties to 
the proceedings, and thereupon must ascertain and assess: The value of the property sought to be 
condemned and all improvements thereon pertaining to other realty, and of each and every separate 
estate or interest therein; if it consists of different parcels, the value of each parcel and of each 
estate or interest therein shall be separately assessed.” (emphasis added). 
NRS 37.009 Definitions provides “’Value’ means the highest price, on the date of valuation, that 
would be agreed to by a seller, who is willing to sell on the open market and has reasonable time 
to find a purchaser, and a buyer, who is ready, willing and able to buy, if both the seller and the 
buyer had full knowledge of all the uses and purposes for which the property is reasonably 
adaptable and available. In determining value, except as otherwise provided in this subsection, the 
property sought to be condemned must be valued at its highest and best use without considering 
any future dedication requirements imposed by the entity that is taking the property. If the property 
is condemned primarily for a profit-making purpose, the property sought to be condemned must 
be valued at the use to which the entity that is condemning the property intends to put the property, 
if such use results in a higher value for the property.” (emphasis added). 
NRS 37.120 Assessment of compensation and damages: Date of valuation; exceptions; just 
compensation provides “To assess compensation and damages as provided in NRS 37.110, the 
date of the first service of the summons is the date of valuation…” (emphasis added). 
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4. Fourth Alternative Claim for Relief in Inverse Condemnation- Nonregulatory 

Taking. 

5. Fifth Alternative Claim for Relief in Inverse Condemnation- Temporary Taking.  

6. Sixth Alternative Claim for Relief in Inverse Condemnation- Judicial Taking.  

 As detailed in the Landowners’ Motion to Determine Take and For Summary Judgment on 

the First, Third and Fourth Claims for Relief the City’s actions have resulted in a taking of the 

Subject Property under four separate inverse condemnation claims (Claims 1-4).  The Landowners 

have produced admissible evidence in the form of a timely disclosed expert appraisal and the 

Landowners’ disclosures of the just compensation owed for this taking which ranges from 

$34,135,000.00 to $62,900,000.  

CLAIMS TO BE ABANDONED  

The Landowners are not pursuing their Sixth Alternative Claim for Relief in Inverse 

Condemnation – Judicial Taking.  

AFFIRMATIVE DEFENSES  

1. First Affirmative Defense: The Second Amended Complaint fails to state a claim 

upon which relief can be granted.  

2. Plaintiff’s proposed development is inconsistent with the City’s general plan. 

3. Plaintiff failed to follow reasonable and necessary procedures in seeking approval 

for Plaintiff’s proposed development. 

4. Plaintiff lacks vested rights to have its development applications approved. 

5. Plaintiff has failed to exhaust its administrative remedies. 

6. Plaintiff’s claims are not ripe. 

7. Plaintiff’s claims are barred by res judicata and/or collateral estoppel. 

8. The Second Amended Complaint violates the rule against splitting causes of action. 
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9. The City’s actions toward Plaintiff were lawful, necessary, justified, and supported 

by substantial evidence. 

10. Plaintiff has no greater rights to develop the subject property than Plaintiff’s 

predecessor in interest. 

11. Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel. 

12. Plaintiff’s claims are barred by the statute of limitations. 

13. Plaintiff has failed to mitigate its alleged damages. 

14. The incidents alleged in the Second Amended Complaint, and the alleged damages 

and injuries, if any, to Plaintiff, were proximately caused or contributed to by the acts or omissions 

of Plaintiff and/or third parties not subject to the City’s direction or control. 

15. The Court lacks subject matter jurisdiction. 

16. Plaintiff’s claims are barred by the doctrine of laches. 

17. Plaintiff lacked reasonable investment-backed expectations regarding its desire to 

redevelop the Badlands golf course. 

18. Plaintiff has the same property rights that Plaintiff enjoyed prior to submitting 

applications to redevelop the Badlands golf course. 

19. The City reserves the right to amend this list of affirmative defenses to add new 

defenses should discovery or investigation reveal facts giving rise to such defenses. 

DEFENSES TO BE ABANDONED  

 Unknown, as the City has refused to participate in the mandatory pretrial meetings. 

However, all of their Affirmative Defenses solely pertain to liability which has been established, 

meaning that the City has no affirmative defenses remaining. 

PLAINTIFFS’ LIST OF EXHIBITS  

See Exhibit 6, Plaintiffs Landowners’ Pretrial Disclosures.  
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DEFENDANT’S OBJECTIONS TO PLAINTIFF’S LIST OF EXHIBITS  

 See Exhibit 7, the City’s Objections to the Landowners’ Pretrial Disclosures. 

PLAINTIFFS’ LIST OF WITNESSES 

See Exhibit 6, Plaintiffs Landowners’ Pretrial Disclosures.  

DEFENDANT’S OBJECTIONS TO PLAINTIFF’S LIST OF WITNESSES 

 See Exhibit 7, the City’s Objections to the Landowners’ Pretrial Disclosures. 

DEFENDANT’S LIST OF EXHIBITS  

 See Exhibit 8, the City of Las Vegas’ Pretrial Disclosures Pursuant to NRCP 16.1(a)(3), 

which were untimely.  

PLAINTIFFS’ OBJECTIONS TO DEFENDANT’S LIST OF EXHIBITS 

 In violation of NRCP 16.1(a)(3) and this Court’s February 10, 2021 3rd Amended Order 

Settling Civil Jury Trial the City did not make its NRCP 16.1(a)(3) disclosures 30 days before 

trial.  Instead, the City provided its disclosures on October 15th at 6:45 p.m., 11 days late, as the 

disclosures were due on the 4th.  Accordingly, the City should be prohibited from presenting late 

disclosures at the time of trial.5  A party who fails to comply with its disclosure obligations may 

not use any information not disclosed or supplemented "to supply evidence on a motion, at a 

hearing, or at trial, unless the failure was substantially justified or is harmless."   NRCP 37(c)(1) 

(emphasis added).   

Moreover, in addition to providing belated disclosures, it is evident that the City is 

attempting to introduce inadmissible evidence at trial.  Specifically, the City has belatedly listed 

an estate planning appraisal report of the Badlands Golf Course lease dated 2012, in an effort to 

 
5 Should this Court allow these late disclosures, and due solely to the City’s 11-day delay in 
providing mandatory disclosures, the Landowners’ objections to the City’s exhibits and witnesses 
are not due until October 29, 2021.  The Landowners will supplement this Pretrial Memo with 
their objections as quickly as possible.   
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back door an expert opinion which it did not produce during the time of initial expert disclosures, 

nor during anytime during discovery.  Expert disclosures include both witnesses and reports.  See 

NRCP 16.1(a)(2).  Importantly, appraisals constitute expert reports that must be timely disclosed.  

See, e.g., Allstate Prop. & Cas. Ins. Co. v. Mercury Plastics, 2014 WL 4635608, at *12-14 (D. 

Nev. Sept. 12, 2014) (excluding untimely disclosed expert and appraisal report).   

Even if it were timely produced, this estate planning report is not of the Subject Property, 

is not an eminent domain appraisal utilizing the required value definitions, and does not use the 

statutorily required date of value (NRS 37.120) and therefore must be excluded. 

DEFENDANT’S LIST OF WITNESSES 

 See Exhibit 8, the City of Las Vegas’ Pretrial Disclosures Pursuant to NRCP 16.1(a)(3), 

which were untimely. 

PLAINTIFFS’ OBJECTIONS TO DEFENDANT’S LIST OF WITNESSES 

 In violation of NRCP 16.1(a)(3) and this Court’s February 10, 2021 3rd Amended Order 

Settling Civil Jury Trial the City did not make its NRCP 16.1(a)(3) disclosures 30 days before 

trial.  Instead, the City provided its disclosures on October 15th at 6:45 p.m., 11 days late.  

Accordingly, the City should be prohibited from presenting not previously disclosed and belatedly 

disclosed.6   

 However, in reviewing the City’s late disclosures it is evident that the City is attempting to 

introduce inadmissible evidence at trial.  

 

/// 

 
6 Should this Court allow these late disclosures, and due solely to the City’s 15-day delay in 
providing mandatory disclosures, the Landowners’ objections to the City’s exhibits and witnesses 
are not due until October 29, 2021.  The Landowners will supplement this Pretrial Memo with 
their objections as quickly as possible.   
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1) The City’s Former Attorney Seth Floyd 

 Less than two weeks before trial, the City served on the Landowners their Pretrial 

Disclosures nearly two weeks late.  In this late disclosure the City named for the first time its 

former attorney in this very case, Seth Floyd, as a potential witness.  Seth Floyd was a primary 

attorney for the City in this matter until the City decided to make Mr. Floyd the head of planning 

(likely for litigation purposes as Mr. Floyd has presented declarations in this case as the Director 

of Planning while failing to disclose that he was former counsel for the City in this matter).  Mr. 

Floyd was not the director of planning during any relevant times in this case.  Instead, he was an 

architect of the legal strategy the City has implemented in this case.  Mr. Floyd is not an appraiser; 

he is not a real estate broker, and he is not an owner of the property.  Accordingly, he has no 

admissible testimony to offer in the damages (just compensation) phase of this case.  As the only 

issue to be decide is the fair market value of the Landowners’ Property as of September 14, 2017.  

NRS 37.120.  What the City is attempting to do by putting Mr. Floyd on the stand is to relitigate 

the property interest issue and the take issue which have both already been decided by this Court, 

as a matter of law, and which are not proper issues for a jury. 

2) Peter Lowenstein  

 The City has listed Peter Lowenstein.  Mr. Lowenstein is not an appraiser; he is not a real 

estate broker and he is not an owner of the Subject Property.  Accordingly, he is incapable of 

providing admissible testimony at the damages (just compensation) phase of this case, as the only 

issue to be resolved is the fair market value of the Landowners’ Property as of September 14, 2017.  

NRS 37.120.  What the City is attempting to do, by putting Mr. Lowenstein on the stand is to 

relitigate the property interest issue and the take issue which have both already been decided by 

this Court and which are not proper issues for a jury.  The only issue the jury may decide is the 

fair market value of the Landowners’ property as of the date of value.    
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3) Keith Harper and his 2012 Appraisal Report Done Solely for Estate Planning 
 Purposes 
 
 Discovery closed in this matter in July of 2021.  Yet on October 8, 2021, about three weeks 

before trial, the City supplemented its initial disclosures with a limited use appraisal report that 

merely values, as of 2012, the income being received from a golf course lease, which lease was 

negotiated clear back in 2010.  This is 5-7 years prior to the relevant September 14, 2017, date of 

valuation.  And, 2010 and 2012 were the middle of the worst recession that Las Vegas has ever 

seen.  To make matters worse, the City had this appraisal report on September 15, 2021, but chose 

to withhold it for another 23 days.  Then with only two weeks left before trial, for the first time, 

the City served the Landowners with the appraisal report of the 2010 lease income and notice that 

Keith Harper (the author of the Valuation Consultants 2012 golf course lease appraisal) would 

appear as a witness.     

 The City may not back door an expert witness into trial when the City did not disclose the 

witness during initial expert disclosures, rebuttal expert disclosures or at any time during 

discovery.  Furthermore, even if the City had timely produced Mr. Harper’s appraisal report from 

2012 of the 2010 golf course lease it would have been excluded as it is not an appraisal of the 

Subject Property, it is not as of the relevant date of value, and it is not an eminent domain appraisal 

utilizing the statutorily required valuations methods.  Even worse, the Valuation Consultants 

appraisal report prepared by Mr. Harper was done for estate planning purposes wherein the client 

specifically instructed Mr. Harper not to use the comparable sales approach but instead only to 

place a value on the money that was being received on a 2010 golf course lease.  Such an appraisal 

report is inadmissible in an eminent domain action.   

4) William Bayne 

 The City listed William Bayne as a witness it expects to call, yet Mr. Bayne stated in his 

deposition that he did not know the value of the Landowners’ Property on the date of value. 
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Q: Do you know what the value of the 250-acre property was as of September 
14th, 2017? 

 
A:  I do not. 
 
Q: Okay.· And do you know what the value of the 250-acre property is as of 

today? 
 
A: I do not.  
 

Exhibit 9, Page 214 of Bayne Deposition Transcript.  
 
The only issue to be decided at trial is the value of the Property as of September 14, 2017.  

Mr. Bayne does not know the value of the Property as of September 14, 2017 so he has nothing to 

add to the trial of this matter.  

AGREEMENTS AS TO LIMITATION OR EXCLUSION OF EVIDENCE  

 None as the City has refused to engage in the mandatory pretrial meetings of counsel. 

CONTESTED ISSUES OF LAW  

A. Plaintiffs View 

 The only remaining matter to be resolved at this time is the value of the Subject Property 

as of the date of value.  Pursuant to Nevada statutory law that means the value of the Landowners’ 

Property as of September 14, 2017 must be determined.  NRS 37.110(1), 37.120(1).  Value is 

based on the “highest and best use” of the property and the value paid must be the “highest price” 

the property would bring on the open market on the date of valuation. NRS 37.009; Nev. Const. 

Art. 1, sec. 22 (3) and (5).  As detailed in the Landowners’ Motion for Summary Judgment on Just 

Compensation filed on October 10, 2021, and scheduled to be heard on October 26, 2021, the City 

has no legal testimony on the value of the Subject Property as of the date of value.  Accordingly, 

judgment is now appropriate in the Landowners’ favor.   

B. Defendants View 

 Unknown, as the City has refused to engage in the mandatory pretrial meetings of counsel. 
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ESTIMATED TIME FOR TRIAL  

3-5 full days depending upon the rulings of the pending Motions in Limine scheduled to 

be heard on October 26, 2021. 

OTHER MATTERS 

 NRCP 37 and NRCP 16 give the Court broad discretion to address a parties’ failure to 

comply with discovery rules and with case management orders. 7   See NRCP 16(f); see also Cohen 

v. Hansen, WL 1873968, at * 40 (D. Nev. May 8, 2014) (excluding plaintiff’s untimely disclosed 

damages theory because to do so would reward gamesmanship and trial by ambush); Shakespear 

v. Wal-Mart Stores, Inc., 2013 WL 3491172, at * 22-23 (July 10, 2013) (excluding untimely 

disclosed damages evidence, including expert testimony and reports); Nationstar Mortg. LLC v. 

West Sunset 2050 Trust, 2020 WL 6742725, at * 3 (Nev. Nov. 13, 2020) (affirming district court 

order excluding evidence disclosed shortly before trial); JPmorgan Chase Bank v. Sfr Invs. Pool 

1, 2020 WL 1031256, at * 2 (Nev. Mar. 2, 2020) (unpublished disposition) (affirming district court 

order striking untimely disclosed evidence).     

 In exercising that discretion, the Court must determine whether the failure to comply with 

disclosure requirements was either substantially justified or harmless.  See NRCP 37.  The party 

facing sanctions bears the burden of establishing that substantial justification or harmless exists.  

See Silvagni v. Wal-Mart Stores, Inc., 2017 WL 1181572, at *9-10 (D. Nev. Mar. 28, 2017).  There 

 
7 In addition to exclusion sanctions, the Court has the discretion after a motion and hearing to: (1) 
order payment of reasonable expenses, including attorney's fees, caused by the failure; (2) inform 
the jury of the failure; and (3) impose other appropriate sanctions, including prohibiting the 
disobedient party from supporting or opposing designated claims or defenses, or from introducing 
designated matters in evidence.  See NRCP 37(b)(1)(A)-(G) (sanctions for failure to comply with 
court order); NRCP 37(c)(1)(A)-(C) (sanctions for failure to disclose or supplement).  The 
potential sanctions listed in NRCP 37(b)(1)(A)-(G) also include: (1) directing that the matters 
encompassed by the discovery failures be taken as established; (2) prohibiting the culpable party 
from supporting or opposing relevant claims or defenses; (3) striking pleadings; (4) staying 
proceedings until compliance; (5) dismissing the action in whole or in part; or (6) rendering a 
default judgment against the culpable party.  See id. 
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are several factors to guide the determination of whether a party’s untimely disclosure was 

substantially justified or harmless, including (1) prejudice or surprise to the party against whom 

the evidence is offered; (2) the ability of that party to cure the prejudice; (3) the likelihood of 

disruption of trial; and (4) bad faith or willfulness in not timely disclosing the evidence.  See id.   

 The City has had an inordinate amount of time to disclose witnesses and produce 

documents, including valuation evidence.  This Court even granted the City’s request to delay the 

summary judgment hearing on liability for the taking from March, 2021, to September, 2021, to 

accommodate the City’s representation that it needed this time to determine the economic impact 

of the City’s actions on the Landowners property.  Not only did the City make no effort to evaluate 

the economic impact, the City brazenly claimed to this Court at the September summary judgment 

hearing, “[s]o, we don’t have to submit evidence of what the property was worth when the 

developer bought it or what the property would be worth if the developer could develop it for 

residential.”  September 28, 2021 Transcript of Proceedings, p. 105:17-20.      

 These late disclosures, that do not even address the sole issue before the jury, are not only 

harmful, they are intentional and extremely prejudicial to the Landowners.  Accordingly, for these 

additional reasons, these late disclosures should all be excluded.      

 DATED this 21st day of October 2021. 

      LAW OFFICES OF KERMITT L. WATERS 
 
      /s/ Autumn Waters    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101 
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiffs Landowners 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 21st day of October, 2021, pursuant to NRCP 5(b), a true and correct copy of the 

foregoing: PLAINTIFF LANDOWNERS PRE-TRIAL MEMORANDUM was served on the 

below via the Court’s electronic filing/service system and/or deposited for mailing in the U.S. 

Mail, postage prepaid and addressed to, the following: 

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.     
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   
 Las Vegas, Nevada 89102    
 gogilvie@mcdonaldcarano.com   
 cmolina@mcdonaldcarano.com 
 
 LAS VEGAS CITY ATTORNEY’S OFFICE 
 Bryan Scott, Esq., City Attorney 
 Philip R. Byrnes, Esq. 
 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 
 Las Vegas, Nevada 89101 

bscott@lasvegasnevada.gov 
pbyrnes@lasvegasnevada.gov 
rwolfson@lasvegasnevada.gov 

 
SHUTE, MIHALY & WEINBERGER, LLP 
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street 
San Francisco, California 94102 

 schwartz@smwlaw.com 
 ltarpey@smwlaw.com 
 
     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters 
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From: Autumn Waters
To: "George F. Ogilvie III"; James Leavitt
Cc: "Elizabeth Ham (EHB Companies)"; Michael Schneider; "Jennifer Knighton (EHB Companies)"; Sandy Guerra
Subject: 35 Acre - EDCR 2.67 meeting
Date: Monday, October 11, 2021 12:31:00 PM

Hi George,
 
Please calendar this Friday 10/15/21 at 9:00 am for the EDCR 2.67 meeting of counsel.  I will get you
a draft of the Joint Pretrial Memo by Wednesday so we can discuss.   
 
The call-in number for the EDCR 2.67 meeting of counsel is as follows:
 
Call-in Number: 1-888-204-5987
Access Code: 2262462
 
Thank you,
 
Autumn Waters, Esq.
Law Offices of Kermitt L. Waters
704 South Ninth Street
Las Vegas Nevada 89101
tel: (702) 733-8877
fax: (702) 731-1964
 
This e-mail, and any attachments thereto, is intended only for use by the addressee(s)
named herein and may contain legally privileged and/or confidential information. If you
are not the intended recipient of this e-mail, you are hereby notified that any dissemination,
distribution or copying of this e-mail and any attachments thereto, is strictly prohibited.  If
you have received this e-mail in error, please immediately notify me at (702) 733-8877 and
permanently delete the original and any copy of any e-mail and any printout thereof. 
Further information about the firm will be provided upon request.
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From: Autumn Waters
To: George F. Ogilvie III; Christopher Molina
Cc: James Leavitt; Michael Schneider; Elizabeth Ham (EHB Companies); Jennifer Knighton (EHB Companies); Sandy

Guerra
Subject: 35 Acre Draft proposed Pretrial memo
Date: Wednesday, October 13, 2021 5:15:00 PM
Attachments: Draft Joint Pre Trial Memorandum.docx

Hi George,
 
Attached is a draft of a proposed joint pretrial memo.  Please get me any changes you have by close
of business tomorrow so that I can review the same before our meeting of counsel on Friday.  That
way we can have a productive conversation. 
 
As this is only a draft, we reserve the right to make additional revisions as necessary.
 
Thank you,
 
 
Autumn Waters, Esq.
Law Offices of Kermitt L. Waters
704 South Ninth Street
Las Vegas Nevada 89101
tel: (702) 733-8877
fax: (702) 731-1964
 
This e-mail, and any attachments thereto, is intended only for use by the addressee(s)
named herein and may contain legally privileged and/or confidential information. If you
are not the intended recipient of this e-mail, you are hereby notified that any dissemination,
distribution or copying of this e-mail and any attachments thereto, is strictly prohibited.  If
you have received this e-mail in error, please immediately notify me at (702) 733-8877 and
permanently delete the original and any copy of any e-mail and any printout thereof. 
Further information about the firm will be provided upon request.
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DISTRICT JUDGE
TIMOTHY C.  WILLIAMS

LAS VEGAS NV 89155

ARJT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

180 LAND CO LLC, a Nevada limited liability 
company, FORE STARS, LTD., a Nevada limited 
liability company and SEVENTY ACRES, LLC, a 
Nevada limited liability company, DOE 
INDIVIDUALS I-X, DOE CORPORATIONS I-X,
and DOE LIMITED LIABILITY COMPANIES I-X,

Plaintiffs,
v.

CITY OF LAS VEGAS, a political subdivision of the
State of Nevada; ROE GOVERNMENT ENTITIES 
I-X; ROE CORPORATIONS I-X; ROE
INDIVIDUALS I-X; ROE LIMITED-LIABILITY
COMPANIES I-X; ROE 
QUASIGOVERNMENTAL ENTITIES I-X,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.
Dept No.

A-17-758528-J
XVI

3RD AMENDED ORDER SETTING CIVIL JURY TRIAL, 
PRE-TRIAL/CALENDAR CALL 

IT IS HEREBY ORDERED THAT: 

 A.    The above entitled case is set to be tried to a jury on a five week stack, to begin,    

October 25, 2021 at 9:30 a.m. 

 B.   A Pre-Trial/Calendar Call with the designated attorney and/or parties in proper 

person will be held on October 14, 2021 at 10:30 a.m. 

 C.   Parties are to appear on August 12, 2021 at 9:00a.m., for a Status Check re Trial 

Readiness.   

 D.    The Pre-Trial Memorandum must be filed no later than October 22, 2021, with a 

courtesy copy delivered to Department XVI.   All parties, (Attorneys and parties in proper person) 

MUST comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69.  Counsel should 

Case Number: A-17-758528-J

Electronically Filed
2/10/2021 1:29 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTRTURTRTURTRTTTT
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  DISTRICT JUDGE 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

include the Memorandum an identification of orders on all motions in limine or motions for partial 

summary judgment previously made, a summary of any anticipated legal issues remaining, a brief 

summary of the opinions to be offered by any witness to be called to offer opinion testimony as well 

as any objections to the opinion testimony. 

 E.  All motions in limine to exclude or admit evidence must be in writing and filed no 

later than September 7, 2021. Orders shortening time will not be signed except in extreme 

emergencies. 

F.  Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P. 

16.1(a)(3) must be made at least 30 days before trial. 

G.  Discovery disputes that do not affect the Trial setting will be handled by the 

Discovery Commissioner.  A request for an extension of the discovery deadline, if needed, must be 

submitted to this department in compliance with EDCR 2.35.  Stipulations to continue trial will be 

allowed ONLY for cases that are less than three years old.  All cases three years or older must file a 

motion and have it set for hearing before the Court. 

 H.  All discovery deadlines, deadlines for filing dispositive motions and motions to 

amend the pleadings or add parties are controlled by the previously issued Scheduling Order and/or 

any amendments or subsequent orders. 

 I. All original depositions anticipated to be used in any manner during the trial must be 

delivered to the clerk prior to the firm trial date given at Calendar Call.  If deposition testimony is 

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the portions 

of the testimony to be offered must be filed and served by facsimile or hand, two (2) judicial days 

prior to the firm trial date given at Calendar Call..  Any objections or counterdesignations (by 

page/line citation) of testimony must be filed and served by facsimile or hand, one (1) judicial day 

prior to the firm trial date.  Counsel shall advise the clerk prior to publication. 
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  DISTRICT JUDGE 

TIMOTHY C.  WILLIAMS 

 LAS VEGAS NV 89155 

 J. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All 

exhibits must comply with EDCR 2.27.  Two (2) sets must be three-hole punched placed in three 

ring binders along with the exhibit list.  The sets must be delivered to the clerk two days prior to the 

firm trial date given at Calendar Call.  Any demonstrative exhibits including exemplars anticipated 

to be used must be disclosed prior to the calendar call.  Pursuant to EDCR 2.68, counsel shall be 

prepared to stipulate or make specific objections to individual proposed exhibits.  Unless otherwise 

agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into 

evidence. 

 K. In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to be 

included in the Jury Notebook. Pursuant to EDCR 2.68, counsel shall be prepared to stipulate or 

make specific objections to items to be included in the Jury Notebook. 

 L. In accordance with EDCR 2.67, counsel shall meet and discuss preinstructions to the 

jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side shall 

provide the Court, two (2) judicial days prior to the firm trial date given at Calendar Call, an agreed 

set of jury instructions and proposed form of verdict along with any additional proposed jury 

instructions with an electronic copy in Word format. 

 Failure of the designated trial attorney or any party appearing in proper person to 

appear for any court appearances or to comply with this Order shall result in any of the 

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation 

of trial date; and/or any other appropriate remedy or sanction. 

 Counsel is asked to notify the Court Reporter at least two (2) weeks in advance if they are 

going to require daily copies of the transcripts of this trial or real time court reporting.  Failure to 

do so may result in a delay in the production of the transcripts or the availability of real time court 

reporting. 
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DISTRICT JUDGE
TIMOTHY C.  WILLIAMS

LAS VEGAS NV 89155

Counsel is required to advise the Court immediately when the case settles or is otherwise 

resolved prior to trial.  A stipulation which terminates a case by dismissal  shall also indicate 

whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial.  A 

copy should be given to Chambers. 

DATED:  February 10, 2021 

_____________________________________ 
       Timothy C. Williams, District Court Judge 

CERTIFICATE OF SERVICE 

I hereby certify that on or about the date signed I caused the foregoing document to be 

electronically served pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served 

through the Eighth Judicial District Court's electronic filing system, with the date and time of 

the electronic service substituted for the date and place of deposit in the mail and/or fax to all 

registered service contacts on Odyssey File and Serve for Case No. A758528. 

       ___________________________________________ 
          Lynn Berkheimer, Judicial Executive Assistant  

___________________________________________ ____________________ ________________________________________ __________________________________________________________________________ _________________________________ ______________________
 TiTiTiTiTiTiTiTiTTTimmothhhy C..... WWWWWWWWWWillilillilililiams, District Court Ju

/s/ Lynn Berkheimer
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From: Autumn Waters
To: "George F. Ogilvie III"; Christopher Molina
Cc: James Leavitt; Michael Schneider; Elizabeth Ham (EHB Companies); "Jennifer Knighton (EHB Companies)";

Sandy Guerra
Subject: 35 Acre - Proposed Jury Instructions
Date: Friday, October 15, 2021 12:52:00 PM
Attachments: Landowners Proposed Jury Instructions 10.15.docx

Hi George,
 
Attached are the Landowners’ Proposed Jury Instructions at this time.  The generals do not have
authorities cited as they are pretty standard, but if there are ones you would like authorities for
please let me know and I will get them for you.  The specials all have authorities cited. 
 
The Landowners reserves the right to supplement and amend these proposed jury instructions as
deemed necessary. 
 
Thank you
 
Autumn Waters, Esq.
Law Offices of Kermitt L. Waters
704 South Ninth Street
Las Vegas Nevada 89101
tel: (702) 733-8877
fax: (702) 731-1964
 
This e-mail, and any attachments thereto, is intended only for use by the addressee(s)
named herein and may contain legally privileged and/or confidential information. If you
are not the intended recipient of this e-mail, you are hereby notified that any dissemination,
distribution or copying of this e-mail and any attachments thereto, is strictly prohibited.  If
you have received this e-mail in error, please immediately notify me at (702) 733-8877 and
permanently delete the original and any copy of any e-mail and any printout thereof. 
Further information about the firm will be provided upon request.
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LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571 
kermitt@kermittwaters.com
James J. Leavitt, Esq., Bar No. 6032        
jim@kermittwaters.com
Michael A. Schneider, Esq., Bar No. 8887 
michael@kermittwaters.com
Autumn L. Waters, Esq., Bar No. 8917      
autumn@kermittwaters.com
704 South Ninth Street      
Las Vegas, Nevada 89101
Telephone: (702) 733-8877    
Facsimile: (702) 731-1964 
Attorneys for Plaintiffs Landowners 

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CO., LLC, a Nevada limited liability 
company, FORE STARS Ltd., DOE 
INDIVIDUALS I through X, ROE 
CORPORATIONS I through X, and ROE 
LIMITED LIABILITY COMPANIES I through 
X,

Plaintiffs, 

vs.

CITY OF LAS VEGAS, political subdivision of 
the State of Nevada, ROE government entities I 
through X, ROE CORPORATIONS I through X, 
ROE INDIVIDUALS I through X, ROE 
LIMITED LIABILITY COMPANIES I through 
X, ROE quasi-governmental entities I through X,

Defendant.

Case No.: A-17-758528-J 
Dept. No.: XVI

PLAINTIFFS LANDOWNERS’ 
PRETRIAL DISCLOSURES 

Pursuant to Rule 16.1(a)(3) of the Nevada Rules of Civil Procedure and the Court’s recent 

setting of the trial date to begin on November 1, 2021, Plaintiffs Landowners, 180 Land Co., LLC 

and Fore Stars Ltd. (“Landowners”), hereby make the following disclosures: 

///

Case Number: A-17-758528-J

Electronically Filed
10/4/2021 5:26 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COURTURTURURTRTTURTTTT
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As a preliminary matter these disclosures are made in light of the Finding of Fact and 

Conclusions of Law Regarding Plaintiff Landowners’ Motion to Determine “Property Interest” 

dated October 12, 2020 as well as the Court’s Granting of the Landowners’ Motion to Determine 

Take (Order pending).  Depending upon the City’s disclosures and the Court’s rulings on pending 

motions in limine, the Landowners reserve the right to supplement and amend these disclosures as 

deemed necessary. 

I. RULE 16.1(a)(3)(A)(i): IDENTIFICATION OF WITNESSES 

A. Witnesses List 

The Landowners expect to present the following witnesses at trial, all of whom have been 

previously disclosed:  

   
1. Yohan Lowie  

CEO EHB Companies LLC 

2. Frank Pankratz
President, EHB Companies LLC  

3. Tio S. DiFederico, MAI 
The DiFederico Group  

B. Witnesses Landowners May Call if the Need Arises

The Landowners may call the following witnesses if the need arises:

1. Donald Richards  
Superintendent of 250 Acres  

In addition, the Landowners reserve the right to call any witness that the City discloses or 

presents through deposition.  

II. RULE 16.1(a)(3)(A)(ii): DEPOSITION DESIGNATIONS 

The Landowners reserve the right to supplement their disclosures upon receiving the City’s 

disclosures.  

///
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III. RULE 16.1(a)(3)(A)(iii): IDENTIFICATION OF DOCUMENTS/EXHIBITS    

The Landowners identify the exhibits they expect to offer at trial and those they may offer 

if the need arises, as set forth in Attachment 1.  The Landowners have included exhibits which 

may not be necessary, depending upon the Court’s rulings on pending motions in limine. The 

Landowners reserve the right to supplement their disclosures upon receiving the City’s disclosures

and depending upon the Court’s rulings on pending motions in limine.  

DATED this 4th day of October, 2021.  

      LAW OFFICES OF KERMITT L. WATERS

      /s/ Autumn Waters    
      Kermitt L. Waters, Esq. (NSB 2571) 
      James J. Leavitt, Esq. (NSB 6032) 
      Michael A. Schneider, Esq. (NSB 8887) 
      Autumn L. Waters, Esq. (NSB 8917) 
      704 South Ninth Street 
      Las Vegas, Nevada 89101
      Telephone: (702) 733-8877 
      Facsimile: (702) 731-1964 

Attorneys for Plaintiffs Landowners 
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and 

that on the 4th day of October, 2021, pursuant to NRCP 5(b), a true and correct copy of the 

foregoing: PLAINTIFFS LANDOWNERS’ PRETRIAL DISCLOSURES was served on the 

below via the Court’s electronic filing/service system and/or deposited for mailing in the U.S. 

Mail, postage prepaid and addressed to, the following:

McDONALD CARANO LLP    
 George F. Ogilvie III, Esq.    
 Christopher Molina, Esq.     
 2300 W. Sahara Avenue, Suite 1200   

Las Vegas, Nevada 89102    
gogilvie@mcdonaldcarano.com   
cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S OFFICE
Bryan Scott, Esq., City Attorney 
Philip R. Byrnes, Esq. 

 Rebecca Wolfson, Esq. 
 495 S. Main Street, 6th Floor 

Las Vegas, Nevada 89101
bscott@lasvegasnevada.gov
pbyrnes@lasvegasnevada.gov
rwolfson@lasvegasnevada.gov 

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq. 
Lauren M. Tarpey, Esq. 
396 Hayes Street
San Francisco, California 94102 
schwartz@smwlaw.com
ltarpey@smwlaw.com

     /s/ Sandy Guerra      
     an employee of the Law Offices of Kermitt L. Waters
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Page 214
·1· · · · · · ·MR. WILLIAMS:· Well, yeah.· Again, lacks foun- --

·2· ·lacks foundation.

·3· · · · · · ·Go ahead.

·4· ·BY MR. LEAVITT:

·5· · · · Q.· ·Okay.· Have you done an analysis to value that,

·6· ·the 250-acre property, as of September 14th, 2017?

·7· · · · A.· ·I have not.

·8· · · · Q.· ·Therefore, I assume that you don't know what the

·9· ·value of the 250-acre property is as of September 14th,

10· ·2017.

11· · · · · · ·MR. OGILVIE:· Objection; vague.

12· · · · · · ·THE WITNESS:· I would say that the value of the

13· ·property as of December 1st, 2014, was $15 million owed.

14· ·BY MR. LEAVITT:

15· · · · Q.· ·Okay.· But my question was a little different.

16· · · · · · ·Do you know what the value of the 250-acre

17· ·property was as of September 14th, 2017?

18· · · · A.· ·I do not.

19· · · · Q.· ·Okay.· And do you know what the value of the

20· ·250-acre property is as of today?

21· · · · A.· ·I do not.

22· · · · Q.· ·Okay.· Let me try and speed this up a little here.

23· · · · A.· ·You're good.· Go slow so she can type it good.

24· · · · Q.· ·All right.· At the time the 250-acre property

25· ·was -- let me rephrase this.

19537

YVer1f

WILLIAM BAYNE, CONFIDENTIAL - 07/16/2021

Litigation Services· |· 800-330-1112
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·Do you know what the value of the 250-acre

17· ·property was as of September 14th, 2017?

18· · · · A.· ·I do not.

19· · · · Q.· ·Okay.· And do you know what the value of the

20· ·250-acre property is as of today?

21· · · · A.· ·I do not.


