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James J. Jimmerson, Esq.

. Nevada State Bar No. 00264

Email: ks@jimmersonlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100 -

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile:” (702) 380-6422

Attomeys for Defendants Fore Stars, Ltd.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart

and Frank Pankratz ‘

"DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. and NANCY A. PECCOLE
FAMILY TRUST,

Plaintiffs,
V'

PECCOLE NEVADA, CORPORATION, a
Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTA P..
BAYNE 1976 TRUST; LEANN P.
GOORUJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 Land Co.,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC., a Nevada Limited
Liability Company; EHB COMPANIES, LLC,
a Nevada Limited Liability Company; THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual;
BRUCE BAYNE, an individual; LAURETTA
P. BAYNE, an individual, YOHAN LOWIE,

-an individual; VICKIE DEHART, an

individual, FRANK-PANKRATZ, an
individual,

Defendants.

Electronically Filed
.01/26/2017 05:35:48 PM

i b i

CLERK OF THE COURT

CASE NO. A-16-739654-C
DEPT. NO: ViII

NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW AND
JUDGMENT GRANTING DEFENDANTS
FORE STARS, LTD., 180 LAND CO.,
LLC, SEVENTY ACRES, LLC, EHB
COMPANIES, LLC, YOHAN LOWIE,
VICKIE DEHART AND FRANK
PANKRATZ'S MOTION FOR
ATTORNEYS’ FEES AND COSTS

Date: November 21, 2016
In Chambers
Courtroom 11B
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PLEASE TAKE NOTICE that Findings of Fact, Conclusions of Law and Judgment
Granting Defendants Fore Stars, Ltd., 180 Land Co., ‘LLC, Seventy Acres, LLC, EHB
Companies, LLC, Yohavp Lowie, Vickie DeHart and Frank Pankratz's Motion For[
Attorneys' Fees and Costs was entered .in the above-entitled action on the 20th day of
January, 2017, a copy of which is attached hereto.

Dated: January 2, 2017.

| THE JIMMERSON LAW FIRM, P.C.

By A<
W Jirdgherson, Esq.
evada State Bar No. 000264
415 South 6th Street, Suite 100
Las Vegas, Nevada 89101
Attorneys for Defendants Fore Sfars, Ltd.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart
and Frank Pankratz
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415 South Sixth Street, Suite 100, Las Vegas, Nevada 82101

THE JIMMERSON LAW FIRM, P.C.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of The Jimmerson Law

Firm, P.C. and that on th[sg&‘day of January, 2017, l_served a true and correct copy]
of the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT. CONCLUSIONS OF LAW
AND JUDGMENT GRANTING DEFENDANTS FORE STARS, LTD., 180 LAND co.,
LLC, SEVENTY ACRES, LLC, EHB COMPANIES, LLC, YOHAN LOWIE, VICKIE
DEHART AND FRANK PANKRATZ'S MOTION FOR ATTORNEYS’ FEES AND COSTS;

as indicated below:

_X_byplacing same to be deposited for mailing in the United States Mall ina
sealed envelope upon which first class postage was prepaid in Las
Vegas, Nevada;

/

__X_ by electronic means by operatxon of the Court's electronic filing system,
upon each party in this case who is registered as an electronic case filing
- user with the Clerk .

~ To the attorney(s) listed below at the address, emeil address, and/or facsimile

number indicated below:

Robert N. Peccole, Esq. ' Todd Davis, Esq.

PECCOLE & PECCOLE, LTD. EHB Companies LLC
8689 W. Charleston Blvd., #109 - 1215 8. Fort Apache, Suite 120
l.as Vegas, NV 89117 Las Vegas, NV 89117 .
bob@peccole.vcoxmail.com tdavis@ehbcompanies.com
Lewis J. Gazda, Esq. ‘ Stephen R. Hackett, Esq.

| GAZDA & TADAYON . | SKLAR WILLIAMS, PLLC
2600 S. Rainbow Blvd., #200 410 8. Rampart Bivd., #350
Las Vegas, NV 89146 Las Vegas, NV 89145
efile@gazdatadayon.com ekapolnai@klar-law.com
abeltran@gazdatadayon.com shackett@sklar-law.com
kgerwick@gazdatadayon.com
lewisjgazda@gmail.com -
mbdeptula@gazdatadayon.com

A AL,

An ﬁployee of The Jimmerson Law Firm, P.C
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: i Electronically Filed
: : 01/20/2017 03:07:21 PM
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CLERK OF THE COURT
3 DISTRICT COURT
4 CLARK COUNTY, NEVADA N
5|| ROBERT N. PECCOLE and NANCY A. Case No. A-16-739654-C
¢ || PECCOLE, individuals, and Trustees of the Dept. No. VIII
%2555;“ %}fws"r NANCY A. PECCOLE FINDINGS OF FACT, CONCLUSIONS
7 ’ OF LAW, ORDER AND JUDGMENT
Plaintiffs GRANTING DEFENDANTS FORE
3 ’ STARS, LTD., 180 LAND CO LLC,
v. SEVENTY ACRES LLC, EHB
9 : , COMPANIES LL.C, YOHAN k?(wm,
PECCOLE NEVADA, CORPORATION, a VICKIE DEHART AND FRA
10| Nevada Corporation; WILLIAM PECCOLE | PANKRATZ'SMOTIONFOR
11 || 1982 TRUST; WILLIAM PETER and ATTORNEYS’ FEES AND COS
LIl WANDA PECCOLE FAMILY LIMITED .
12 PARTNERSHIP, a Nevada Limited Hearing Date: November 21, 2016
Partnership; WILLIAM PECCOLE and IN CHAMBERS
13 || WANDA PECCOLE 1971 TRUST; LISAP.
MILLER 1976 TRUST; LAURETTA P. Courtroom 11B
14 || BAYNE 1976 TRUST; LEANN P.
GOORJIAN 1976 TRUST; WILLIAM
15 || PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
16 | Limited Liability Company; 180 LAND Co,
LLC, a Nevada Limited Liability Company;
17!| SEVENTY ACRES, LLC, a Nevada Limited
+ 7| Liability Company; EHB COMPANIES,
18 LLC, a Nevada Limited Liability Company;
THE CITY OF LAS VEGAS; LARRY
19 || MILLER, an individual; LISA MILLER, an
individual; BRUCE BAYNE, an individual;
20 || LAURETTA P. BAYNE, an individual;
YOHAN LOWIE, an individual; VICKIE
21 DEHART, an individual; and FRANK
PANKRATYZ, an individual,
22 Defendants.
23 ) : o
This matter coming on for Hearing on the 21* day of November, 2016 on Defendants
24 ' : -
Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LL.C, EHB Companies LLC, Yohan Lowie,
25 ‘
Vickie Dehart and Frank Pankratz’s Motion for Atlorney’s Fees and Costs, and the
26 .
Supplement thereto and request for NRCP 11 Sanctions, and Plaintiffs” Response thereto, and
27
28
DOURLAS £ SMITH
DISTRICT JUDGE
DEPARTHENRT EIGHT 1
LAS VEGAS NV 83155
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the Cout, having fully considered tile papers and pleadings on file herein, and good cause
appearing, issues the following Findings of Fact, Conclugions of Law, Order and Judgment:
: FINDINGS OF FACT
L. Plaintiffs Robert and Nancy Peccole are residents of the Queensridge common

interest community (“Queensridge CIC”), as defined in NRS 11 6, and owners of the property

identificd as APN 138-31-215-013, commonly known as 9740 Verlaine Court, Las Vegas,
Nevada (“Residence”). (Amended Complaint, Par. 2). On August 4, 2016, Plaintiffs filed their
Amended Complaint which alleged the following Claims for Relief against all Defendants: 1)

@ e~ O Or b W N =

Injunctive Relief; 2) Violations of Plaintiffs’ Vested Rights and 3) Fraud.

b
[~

2. At the time of filing of the Complaint and Amended Complaint, the Residence
/

[
ok

was owned by the Robert N. and Nahcy A. Peccole Family Trust {(“Peccole Trust”). The

-t
N

Peccole Trust acquired fitle to the Residence on August 28, 2013 from Plaintiff’s Robert and

(3
2

Nancy Peccole, as individuals. Plaintiff’s Robert N. and Né.ncy A. Peccole, as individuals,

el
=

acquired their present ownership interest in the Residence on September 12, 2016 and

=
(>3]

therefore had full knowledge of the plans to develop the land upon which the Badlands Golf

bt
[=;]

Course is presently operated at the time they acquired the Residence. By September 12, 2016,

(%Y
b}

~and thereafter, Plaintiffs also had full knowledge of the hard zoning on Plaintiff® and

ary
o0

Defendants’ property of R-PD7, and of the City of Las Vegas® Ordinance of July 6, 2001, Bill

[t
8 8

No. Z-2001-1, Ordinance No. 5353, that formally codified that zoning for the properties at

issue.

| ]
(=1

3. Earlier, on August 8, 2016, Plaintiffs filed a Motion for Preliminary Injunction

seeking to enjoin the City of Las Vegas from entertaining or acting upen agenda items before

BN

the City Planning Commission that allegedly violated Plaintiffs’ vested rights as home owners

»

in the Queensridge CIC.

5

4. All Defendants opposed the Motion, and in Plaintiffs’ Reply, Plaintiffs

27 confirmed that their Motion was directed not just to the City, but to other Defendants, stating:

28

“The Motion for Preliminary Injunction does not involve the zoning issue, but instéad,

2
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addresses the Fore Stars Defendants’ violation of the conditions and testrictions contained in
the Master Declaration” (Reply, p. 16/ln. 2-4). By their own argument, Plaintiffs
acknowledged that the Motion for Preliminary Injunction was for all intents and purposes
directed at the Fore Stats Defendants, notwithstanding that it was done so under the guise of
the City’s conduct. '

5. On September 2, 2016, Defendants filed a detailed Opposition, with copies of

the Master Declaration, Deeds, Title Reports and multiple other documents attached,

© O ~1 & L1 B W N e

demonstrating that the covenants, conditions and resfrictions of the Queensridge Master

Declaration (the Master Declaration of CC&Rs of the Queensridge CIC) only apply to land

:g which was originally declared to be a part of, or which was later anﬁexed inﬁto, the Queensridge
12 CICbya Declaration of Annexation. The property owned by the Defendants was not annexed
13 into the Queensridge CIC. Defcm\ilants’ fand is free and cleat of encumbrances by. CC&Rs, and
1 the restrictions of the Master Declaration. Defendants’ Deeds, Plaintiffs’ Deeds and title
15 report, and the Master Declaration all confirm that fact.

16 6. Thus, it was a misrepresentation by Plaintiffs io cl@ the land not subject to
17 annexation or easement is impacted by the CC&Rs of the adjacent Queensridge CIC, when
18 CC&Rs have no applicability to such land. Therefore, Plaintiffs.’ alleged “vested rights” to
19 “enforce the conditions and restrictive covenants of the Master Declaration” relating to the
20 Queensridge CIC, allegedly arising from their Purchase Agreement, Property Deed and the |
21 Master Declaration, have no applicability to land that is not annexed into, or a part of, the
99 Queensridge CIC. As such, the Master Declaration has no applicability to Defendants’ land,
23 7. On September 27, 2016, the parties were before the Court on the Motion for
9 Preliminary Injunction and, after reading ‘all papers and pleadings on file, the Court heard
%5 extensive oral argument lasting nearly two (2) hours from all parties. The Court concluded
ogl| thet Plaintiffs failed to meet their burden for a Preliminary Injunction, had failed to
97 demonstrate irreparable injury by the City’s consideration of the Applications, and failed to
28 demonstrate & likelihood of success on the merits, amongst other failings.
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8. The Court denied Plaintiffs’ Motion for Preliminary Injunction in an Order

entered on September 30, 2016, because Plaintiffs failed to demonstrate that permitting the

City of Las Vegas Planning Commission (or the Las Vegas City Council) to préceed with its

consideration of the Applications constitutes irreparable harm to Plaintiffs that would compel
the Court to grant Plaintiffs the requested injunctive refief in contravention of the Nevada
Supreme Court’s holding in Eag{e Thrifty Drugs & Market v. Hunter LaiwlParent Teachers
Ass’n, 85 Nev. 162, 165, 451 P.2d 713, 714 (1969).

9. On September 28, 2016—the day after their Motion for Preliminary Injunction
directed at the City of Las Vegas was denied—Plaintiffs ignored that Nevada Supreme Court
precedent and filed a virtually identical Motion for Preliminary Injunéﬁon, but directed it
specifically at Defendants Fore Stars Ltd., Seventy Acres LLC, 180 Land Cf) LLC, EHB
Companies LLC, Yohan Lowde, Vickie DeHart and Frank Pankratz (hereinafter “Developer
Defendants™), and no longer against the Defendant City of Las Vegas. Substantively, the
Motion and the arguments are identical to those made in the original Motion which had just
been denied the day before, except that Plaintiffs focused a bit more on the “vested rights”
claim, namely, that the applications themselves could not have been filed because they are -
allege&ly prohibited by the Queensridge Master Declaration. N

10.  Extensive briefing followed in which Defendants demonstrated that the terms,
conditions and restrictions of the Queensridge Master Declaration could not be enferced
against land which is not within the Qﬁeensridge CIC, cither because it was “Not a Part of the
Property or Annexable Property” as defined within the Queensridge Master Declaration, or
because it was Annexable Pfuperty, but which was never annexed (and therefore never became
a part of the Queensridge CIC).

11.  On October 5, 2016, Plaintiffs filed a Motion for Rehearing of Plaintiffs” first |
Motion for Preliminary Injunction. The Court found that the Motion was procedurally
improper because Plaintiffs were required to seek leave of Court prior to filing-a Motion for

'Rehearing pursuant to EDCR 2.24(a) and Plaintiffs failed to do so. On October 10, 2016, the

RORO023951
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® .
: ! Court issued an Order vacating the erroneously-set hearing on Plaintiffs Motion for Rehearing,
-2 conveﬁing Plaintiffs Motion to a Motion for Leave of Court to File Motion for Rehearing and
3 setting same for in chambers hearing on Octeber 17, 2016.
4 12. On October 11, 2016, the Court held a hearing on Defendants City of Las
° Vegas® Motion to Dismiss' Amended Complaint, which was ultimafely was granted by Order
6 filed October 19, 2016. At the hearing, the Court advised Mr. Peccole, counsel for Plaintiffs,
’ that it believed that he was too close to this” and was missing the issue of whether the Master
8 Declaration would apply to land which is not part of the Queensridge CIC. October 11, 2016
? Hearing Transcript at 13:11-13.
1(: 13. Alsoon (/)ctober 11, 2016, Defendants wrote a letter to Plaintiffs pursuant to
NRCP 11, asking Plaintiffs to withdraw their second Motion for Preliminary Injunction.
12 Defendants, in accordance with the frocedurcs contained within NRCP 11, gave Plaintiffs 21
:i days to withdraw their Motion, and also encloséd within their letter the proposed Motion for
'5 Rule 11 Sanctions Defendants intended to file if the offending second Motion for Preliminary
:.6 Injunction filed by Plaintiffs was not wxﬂxdrawn
17 14, On October 12, 2016, Plaintiffs filed a Motion for Stay Pending Appeal in
i8 relation to the Order Denying their first Motion for Preliminary Injunction against the City of
19 Las Vegas,
20 15.  On Qctober 13, 2016, Plaintiffs’ counsel responded to the NRCP 11 letter from
9 counsel for EHB Companies, LLC, refusing to withdraw the second Motion for Preliminary
9 Injunction against Developer Defendants.
23 16.  On Qctober 18, 2016, Defendants filed an Opposition to Plaintiffs’ Motion for
04 Preliminary Injunction again_st Developer Defendants.
o5 17.  On October 18, 2016, Defendants fited an Opposition to Plaintiffs” Motion for
% Stay Pending Appe:\al. »
97 18. On October 19, 2016, Defendants filed an Opposition to Plaintiffs’ Motion for
o8 Rehearing.
5 s
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19.  On October 19,2016, the Court entered an Order denying Plaintiﬁ's’ Motion for
Rehearing of Plaintiffs’ first Motion for Preliminary Injunction because Plaintiffs could not
show irreparable harm, because they possess administrative remedies before the City Planning
Commission and City Council pursuant to NRS 278.3195, UDC 19.00.080(N) and NRS
278.0235, which they bad failed to exhaust, and because Plaintiffs failed to show a reasonable
likelihood of success on the merits at the Septermber 27, 2016 hearing and failed to allege any
change of circumstances since that time that would show a reasonable likelihood of success as
of October 17, 2016. '

. 20.  On October 19, 2016, the Court entered an Order denying Plaintiffs® Motion for
Stay Pending Appeal on the Order Denying Plaintiffs” Motion for Preliminary Injunction
against the City of Las Vegqs‘ because, as the Order stated, Plaintiffs failed to satisfy the
reciuirements of NRAP 8 and NRCP 62(c). Plaintiff; failéd to show that the object of their
potential writ petition will be defeated if their stay is denied, they failed to show that they
would suffer irreparable harm or serious injury if the stay is not issued and they failed to show
a likelihood of success on the merits. |

21,  On October 21, 2016, Defendants filed their Motion for Attorneys’ Fees and
Costs, secking an award of attorneys® fees and costs pursuant to EDCR 7.60 and NRS 18.070,

| which'was set to be beard in Chambers on November 21, 2016.

22.  On October 21, 2016, Plaintiffs fited a Notice of Appeal on the Order Denying
their Motion for Preliminary Injunction against the City of Las Vegas. -Subsequently, on
October 24, 2016, Plaintiffs filed a Motion for Stay in the Supreme Court. On November 10,
2016, the Nevada ‘Supreme Court dismissed Plaintiffs’ Appeal, and the Motion for Stay was
therefore denied as moot. ' '

23.  OnOctober 31, 2016, the Court entered an Order denying Plaintiffs’ Motion for
Preliminary Injunction against Developer Defendants because, as the Court’s Order stated,
Plaintiffs failed to meet their burden of proof that they have suffered irreparable harm for

which compensatory damages are an inadequate reniedy and failed to show a reasonable
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likelihood of success on the merits, since the Master Declaration of the Queensridge CIC did

| not apply to land which was not annexed into, nor a part of, the Queensridge CIC. ‘The Court

also based its denial on the fact that Nevada law does not petmit a litigant from seeking to
enjoin the Applicant as a means of avoiding well-established prohibitions and/or limitations
against interfering with or seeking advanced restraint against an administrative body’s exercise
of legislative power. See Eagle Thrifty Drugs & Markets, Inc., v. Hunter Lake Parent Teachers
Assoc., 85 Nev. 162, 164-165, 451 P.2d 713, 714-715 (1969)

24.  As this Court has already found, Plaintiffs’ claim within their Motion for
Preliminary Injunction that the Applications were “illegal” or “viclations of the Master
Declaration” is without merit. The filing of these Applications by Defendants, or any/
Applications by Defendants, is not prohibited by the terms of the Master Declaration, because’
the Applications concerned Defendants’ own land, and such land that is not annexed into the-
Queenstidge CIC is therefore not subject to the terms of its Master Declaration. Defendants -
cannot violate the terms of an agreement to which they are not a party and which does not
apply to them.

25, Exhibit A to the Queensridge Master Declaration defines the initial land
committed as “Property” and Exhibit B defines the land that is eligible to be annexed, but it
only becomes part of the “Property” if a Declaration of Annexation is filed with the County
Recorder. Recital A to the Queensridge Master Declaration defines “Property” to “mean and
include hoth of the real property described in Exhibit “A™ hereto and that portion of the
Annexable Property which may be annexed from time to time in accordance with Section 2.3,
below,” and further states that “In no event shall the term “Prpperty” include any portion of the
Aénexable Property for which a Declaration of Annexation has not been Recorded...”

'26.  The Court finds that publically available recorded documents, the Declarations
of Annexation recorded between 19962011 (contained within the’ Supplemental Exhibit,
Annexation Binder filed on October 20, 2016 at the Court’s request), and the map entered as
Exhibit A at the November 1, 2016 Hearing and to Defendants’ November 2, 2016 Supplement

7
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for iltustrative purposes, shbw that the property owned by Developer Defendants that was
never annexed into the Queensridge CIC is not part of the “Property” as defined in the
Queensridge Master Declaration. The Court therefore finds that the terms, conditions, and
restrictions of the Queensridge Master Declatation do not apply to the GC Land and cannot be
enforced against the GC Land,

27.  Plaintiffs cannot prove a set of facts under which the GC Land was annexed

| into the “Property” as defined in the Queensridge Master Declaration. Since Plaintiffs have

failed to prove that the GC Land was annexed into the “Property” as defined in the Master -
Declaration, then the GC Land is not subject to the terms and ‘oonditions of the Master-
Declaration. There can be no violation of the Master Declaration by Defendants if the GC -
Land is not subject to the Master Declaration. Therefore, the Defendants’ Applications are not
prohibited by, or violative of, the Master Declaration.

28. The Court finds that Exhibit C to the Master Declaration is not a depiction
exclusively of the “Property” as Plaintiffs allege, It is clear that it depicts both the Prbperty,
which is a very small piece, and the Annexable Property, pmsuant'to the Master Declaration,
page 10, Section 1.55, which states that Master Plan is defined as the “Queensridge Master
Plan: proposed by Declarant for the Property and the Ammexable Property which is set forth in
Exhibit "C,“’hereto...” Plaintiffs’ Supplement filed November 8, 2016, Exhibit 3, is page 10 of
the Master Declaration, and Plaintiffs emphasize that is a master plan proposed by the
Declaration “for the property.” But reading the provision as a whole, it is clear that it is a
“proposed” plan for the Property (a defined term within the Master Declaration at Recital A)
and “the Annexable Property” (a defined term within the Mater Declaration, also at Recital A).
Likewise, Exhibit 6 to Plaintiffs’ Supplement filed November 8, 2016 defines ‘Final Map® as a
Recorded map of “any portion” of the Property. It does not depiet only the Property. The
Master Declaration at Section 1.55 is clear that its Exhibit C depicts the Property and the
Annexable Property, and Defendants® Supplemental Exhibit A makes clear that not all of the
possiBleAAnnsxable Property was actually annexed into the Queensridge CIC. Therefore, not

L
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all of the possible Annexable Property became part of the Queensridge CIC, including, but not
limited to, the nine (9) holes of golf course owned by Defendants, commonty referred to as
“Oulaw”

29, . Plaintiff’ Supplemental Exhibit 7, which is Exhibit C to the Master

Declaration, does not depict “Lot 10 as part of the Property. It depicts Lot 10 as part of the

Aunnexable Property. Plaintiffs’ Supplemental Exhibit 8 depicts, as discussed by Defendants at |

the November 1, 2016 Hearing, that Lot 10 was subdivided into several parcels (one of which
was Parcel 21) became the 9-hole golf course, commonly referred to as “Outlaw.” It was not
designated as “not a part of the Property or Aunexable Property” because it was Annexable
Property. However, again, the public recorc} Declarations of Annéxaﬁon, as .summarized in
Defendants’ Supplemental Exhibit A, shows that Parcel 21, the 9 holes, was never annexed
into the Queensridgt-a CIC and never became subject to the Queensridge CIC Master
Declaration of CC&R’s. 4

30.  The Master Declaration at Recital B provides that the Property “may, but is not
required to, include...a golf course,” and further provides that “The existing 18-hole golf
coumrse commonly known as the “Badlands Golf Course” is nof a part of the Property or
Annexable Property.” Plaintiffs concede that the 18-hole goif course is clearly not a part of the
Property or Annexable P‘ropcﬁy and is not subject to the Queensridge CIC. The Court finds
that does not mean that the 9-hole golf courlse was a part of the Property. Quite the contrary. It
is clear that it was part of the Annexable Property, and was subject to development rights. In
addition to the “diamend” on the Exhibit C Map indicating it is *subject to development rights,

p. 1, Recital B of the Master Declaration states: “Declarant intends, without abligation, to

develop the Property and the Annexable Property...”

31.  Further, the Amended and Restated Master Declaration of October, 2000
included the 9 holes, and provides “The existing 27-hole golf course commonly known as the
“Badlands Golf Course™ is not a part of the Property or Annexable Property.”

RORO023956
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32.  The Court finds that Mr. Peccole’s Deed (Plaintiffs’ Suppiemental ExL
and Preliminary Title Report provided by Plaintiffs (Exhibit 3 to Plaintiffs’ Reply in supporn. .«
their first Motion for Preliminary Injunction, filed September 9, 2016), as well as the current
Title Report for Plaintiffs’ residence (Exhibit B to Defendants’ Opposition to Motion for
Rehearing, filed October 19, 2016) both indicate that his home was part of the Queensridge
CIC, that it sits on Parcel 19, which was annexed into the Queensridge CIC in March, 2G00.
Both indicate that his home is subject to the terms and conditions of the Master Declaration,
“including any amendments and supplements thereto.” Conversely, the Fore Stars, Ltd. Deed
of 2005 does not have any such reference to the Queensridge Master Declaration or
Queensridge CIC. Likewise none of the other Deeds involving the GC Land, Defendants’
Supplemental Exhibits E, F, and G filed November 2, 2016 (all public documents), make any
reference to such land being subject to, or restricted by, the Queensridge Master Declaration.

33.  Plaintiffs’ Amended Complaint, itself, recognizes that the Master Declaration
does not apply to the land proposed to be developed by the Defendants, as it states on page 2,
paragraph 1, that “Larry Miller did not protect the Plaintiffs’ or homeowner’s vested rights by
including a Restrictive Covenant that Badlands must remain a golf course as he and other
agents of the developer had represented to homeowners.” The Amended Complaint reiterated
at page 10, paragraph 42, “The sale was completed in March 2015 and conveniently left out

any restrictions that the golf course must remain a golf course.” Id Thus, Plaintiffs proceeded

——

in prosecuting this case and attempting to enjoin development with full knowledge that there
were no applicable restrictions, conditions and covenants from the Master Declaration which
applied to Defendants’ land, and there were no restrictive covenants in place relating to the
sale which prevented Defendants from doing so.

34.  Indeed, while Plaintiffs made the false allegation that the density cap on the golf
course was “0” units under the Queensridge Master Plan, page 11, paragraph 44 of the
Amended Complaint alleges that Defendants’ proposed “amendment” to the City of Las Vegas
Master Plan “would allow Fore Stars, Ltd. to exceed the density cap of § units per acre on the

10
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‘Badlands Golf Course that is located in the Queensridge Master Planned Community.” 7d. at

lines 10-13.

35.  As part of Defendants having prevailed on all the Motions filed by Plaintiffs
attempting to improperly obtain a preliminary— injunction, Defendants have been forced to incur
significant attorneys’ fees and costs to respond to the repetitive filings of Plaintiffs. Plaintiffs’
Motions are without merit and their tepetitive nature, and their repetitive advancement of
arguments that were without merit, and after the Court expressly warned Plaintiffs that they
were “too close” to the dispute (with Plaintiffs being relatives of, and a part of, the family who
developed the Queensridge CIC), were filed in bad faith as that term is used within NRS
18.010(2)(b) and EDCR 7.60. Plaintiffs’ goals, to delay and to cost Defendants as much as
possible in attorneys’ fees and costs, becomes more and more apparent, as Developer
Defendants have the right to develop the GC Land.

36. This Court has heard Plaintiffs’ arguments and is not satisfied, and does not
believe, that the GC Land is subject to the Master Declaration of Queensridge. Thus, Plaintiffs
do not have the ability to “enforce” the Master Declaration of Queensridge against Defendants.

37.  On November 15, 2016, Defendants filed a Supplement to the Motion for
Attorneys’ Fees and Costs and Joint Motion for Rule 11 Sanctions and Attorneys® Fees and
Costs, having waited, as noted above, the requisite period following service of the demand to
withdraw the Motion. The Supplement sought attormeys’ fees and costs against Plaintiffs in the
sum of $147,216.85, relating to preliminary injunction and related issues (but not the Motion
to Dismiss}, or, at minimum, the reduced sum of attorneys’ fees and costs representing the total
attorneys’ fees and costs incurred after the September 2, 2016 filing of Defendants’ Opposition
to the first Motion for Preliminary Injunction, fotaling $82,718.50, as well as sanctions against
Plaintiffs and Plaintiffs’ counsel pursuant to NRCP 11.

38.  OnNovember 17, 2016, Plaintiffs filed a Response to that Supplement.

39.  As previously found, this Court is of the opinion that Plaintiffs’ counsel Robert

N. Peccole, Esq. appeated to be so personally close to the case that he is blinded by his

11
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relativity to the case that he is ignoring the key issues central to the causes of action and failing
to recognize that continuing to pursue flawed claims for relief, and rehashing the arguments

again and again, following the date of the Defendants’ September 2, 2016 Opposition when

Plaintiffs had actual notice of the flaws in their position, the proof contained within the 7
Exhibits, and the error in Plaintiffs’ improper and scurrilous allegations, has caused’

Defendants substantial attorneys’ fees and costs.

40.  In fact, completely ignoring the Findings of this Court to date regarding the
inapplicability of the Master Declaration to land not annexed into the Queensridge CIC,
Plaintiffs filed three (3) additional documents: Renewed Motion for. Preliminary Injunction
Against Fore Stars, Ltd. Sévcnty Acres,; 180 Land Co., EHB Companies, Yohan Lowie, Vickie
DeHart and Frank Pankratz, filed November 18, 2016, Motion Requesting Leave to Amend
Amended Complaint, filed November 21, 2016, an& Additional Information to Renewed
Motion for Preliminary Injunction, filed November 28, 2016. '

41.  On November 30, 2016, this Court entered extensive Findings of Fact,
Conclusions of Law and Judgment Granting Defendants Fore Stars, Ltd, 180 Land Cz;; LLC,
Seventy Acres LLC, EHB Companies, LLC, Yohan Lowie, Vzckze DeHart and Frank
Pankratz’s NRCP I 2(6)(5) Motion to Dismiss Plaintiffs’ Amended Complaint. Such Findings
of Fact, Conclusions of Law and Orders are referred to and hereby incorporated herein by
reference, as if set forth in full. ’ |

42.  Defendants have submitted, pursuant te the Brumzell case, its afﬁ&avits
regarding attorney’s fees and costs requested, in the total sum of $147,216.85, with
$114,368.94 incurred with The Jimmerson Law Fimm, PC through October 20, 2016, and
$32,847.91 incurred with Sklar Williams, PLLC, through October 31, 2016, for all of the fees
and costs incurred relating to Plaintiffs’ attempts to improperly enjoin the City and Defendants.
Defendants have identified the total attorneys’ fees and costs incurred after the September 2,
2016 filing of Defendants® Opposition to the first Motion for Preliminary Injunction, totaling
$82,718.50, with $65,266.04 incurred with The Jimmerson Law Firm, PC through October 20,

12
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2016, and $17,452.46 incurred with Sklar Williams, PLLC, through October 31, 2016, Those
attomeys” fees and costs continued to accrue after October 20, 2016, through the Court’s
Minute Order of November 21, 2016. |

43.  The specific Findings within the prior Orders filed with the Court demonstrate

the frivolousness of Plaintiffs’ position, and certainly after receipt of the September 2, 2016 ‘

Opposition and the voluminous exhibits attached thereto, Plaintiffs were on notice thét their
¢claims were unreasonable and unsupported by fact or law and, as such, Plaintiffs> maintaining
the same was unreasonable and in bad faith. o _

44, The Court Finds Defendants have been forced to incur sﬁbstantial fees and costs

relating to Plaintiffs’ improper attempts to obtain a preliminary injunction t/o prevent review of

Defendants” applications, and to prevent submission of applications by Defendants. The Court _

has reviewed the redacted hillings, which shm%v sums incurred from the date of Defendants’
receipt of the initial Motion for Preliminary Injunction in’ August, 2016 through the October,
2016 billing, not including additional fees and costs, not yet calculated, from October 20, 2016
through the date of filing of the Supplement. While Defendants sought all of their fees from
thé date of the filing of Plaintiffs’ first Motion for Preliminary Injunction, in addition thereto,
Defendants separately calculated those sums incumred only following the filing of their
September 2, 2016 Opposition to the first Motion for Preliminary Injunction through the
October, 2016 billing for their respective counsel.

45.  Defendants sought an award of attorneys’ fees and costs, dollar for dollar,

telating to the need to oppose Plaintiffs’ preliminary injunction and related Motions, not

including the fees and costs incurred relating to Defendants’ Motion to Dismiss. Defendants

requesteﬂ, at minimum, those fees and costs incurred following the filing of their Opposition,
dollar for dollar, as the same were reasonable and necessarily incurred.

46,  The Cowt Finds that Plaintiffs were on notice that their position was
maintained without reasonable ground after the September 2, 2016 filing of Defendants’

Opposition to the first Motion for Preliminary Injunction. The voluminous documentation
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1 attached théreto made clear that the Master Declaration does not apply to Developer
® 2 Defendants® land that was not annexed into the Queensridge CIC. -
3 47.  The Court finds that the sums incurred after September 2, 2016 were reasonable
4 and necessaty, as Plaintiffs continued to maintain their frivolous p.osition and filed multiple,
5 repetitive (iocumcnts which required response. ~ )
6 48, The Court Finds that Defendants and Defendants’ counsel meet the factors
7 outlined in Nevada Rules of Professional Conduct, Rule 1.5 and Brurzell v. Goldern Gate
8 National Bank, 85 Nev, 345, 455 P.2d 31 (1969).
? 49, Reparding the time and labor required, the novelty and difficulty of the
’ 10 questions involved and the skill requisite to perform legal services properly was significant and
1 substantial. The issues presented required an understanding and clear presentation of zoning,
12 land use, the applicability of NRS 116, common interest communities, the inapplicability of
13 NRS 278A, the Ciiy’s administrative process, annexation and related matters. The time
L 1 associated with this work was substantial as evidenqed by the briefing, and the Court finds that
1o these efforts were both reasomable and necessary to incur in order to receive the Court’s
16 Orders.
17
50.  The Declaration of Counsel attests that the acceptance of this work requited
18 counsel to do a substantial amount of work and spend a significant amount of time on these
19 issues. The substantial documents prepared and filed by Defcndahts, the analysis of the
20 relevant codes, statutes and case law, as well as the presentations and boards in Court, all
2l evidence the significant amount of time and effort devoted by Defendants’ counsel.
:2 51.  The fee customarily chargéd in the locality for similar legal services--namely
94 houtly rates of Mr. Jimmerson at $595.00 per hour downward to paralegals and other staff in

accordance with their fee agreement, are customarily charged in Clark County, Nevada for

8

similar legal services and are, indeed, reasonable. The firm’s use of paralegals promoted cost-

]
[=1]

effective litigation and reduced liiigaﬁon costs, as they were billed at a lower rate. Mr.

N
3

Hackett’s current hourly rate is $395.00 per hour, and his Associate at $275 per hour. These

8
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billing rates, too, are consistent with, the rates for similar services for attoreys with similar
training and experience in the local area and are reasohable for this type of commercial and
business litigation work in Las Vegas, Nevada.,

52, The amount involved and the results obtained are another factor for the Court to
consider. This case involves the right to develop millions of doltars” worth of property. Given
the number of filings by Plaintiffs that required responses, and the Court hearings, the time
spent was reasonable and necessary to explain and defend Defendants” position.

53. The nature and length of the professional relationship between Defcndanté and
their counsel ié such t]wi}Defendénts sought out The Jimmerson Law Firm, P.C. and Sklar
Williams believing thgn}) to be well-qualified to process Defendants’ work, and indeed these
firms have completed sié,niﬁcmt work on their behalf.

54,  The experience, reputation, and ability of the lawyer or lawyers performing the>
services are certainly commensurate with the requests being made. The Jimmerson Law Firm,
P.C., is an AV rated law firm. Mr. Jimmerson has long been recognized as one of the State’s
better attorneys as a civil Hﬁgator, and nationally is in many specific professional societies and
nationally-known organizations. Mr. Jimmerson has Eeen awarded “Top 100 Trial Lawyers”
by the National Trial Lawyer Association; repeatedly noted in Steven Naifeh’s “Best
Lawyers”; elected to “Super Lawyers Business Litigation™; a Fellow in the Ameﬁcm College
of Faniily Trial Lawyers, and Diplomat of the American Academy of Matrimonial Lawyers:
The Jimmerson Law Firm and Mr, Jimmerson have been named in the Preeminent Attorneys
and Law Firms in Martindale Hubbell for more than two dozen years. Mr. Jimmerson was
nominated for and awarded the Ellis Island Medal of Honor, a Lifetime Achievement Award
for work as a trial attorney and for humanitarian and other efforts.

© §5.  Mr. Hackett was awarded his Juris Doctorate degree cum laude from California

Western School of Law in 1991, where he served as the Articles Editor on the Law Review

.and thereafter served as a law clerk for a federal judge on the United States Court of Appeals

for the Sixth Circuit for 1 year, until 1992. Mr. Hackett then sat for and passed the California
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Bar and was admitted in 1992, and sat for and passed the Nevada Bar and was admitted in
1993. Mr. Hackett is admitted to practice in all courts in the State of California and the Sﬁm
of Nevada, the United States _Distxict Court for the‘ District of Nevada and the United States
Court of Appeals for the Ninth Circuit. M. Ha#kett was previously employed as an associate
attorney for seven (7) years and then became a shareholder for four (4) years at Lionel Sawyer
& Collins, until leaving tﬁe firm in 2003. During that time, he practiced primarily as a

commercial litigator handling preliminary injunctions, trials, appeals and all other manner of

'commercial disputes, including many real estate development matters similar to the present

case. From 2003 through 2009, Mr. Hackett was the Managing Director of an international real

estate developmént company based in Israel, which was dqveloping condominiums and other
real estate ventures in Las Vegas, Nevada and through th;a United States, Europe and Asia,
directly responsible for all aspects of a 450 unit condominium development valued at
approximately $900 million dollars and oversaw a weorkforce of fifty (50} employees. Mr.
Hackett joined the firm of Sklar Williams PLLC in 2010 and has been pracﬁcing in
commercial litigation with that firm since that date. Mr. Hackett was aﬁsistcd in this case by
associate Johnathan Fayeghi, a 2012 graduate of UNLV Boyd School of Law, and admitted to
the Nevada Bar in 2012 and has practiced in commercial litigation since joining SW in 2014.

56. The costs incurred by Defendants include those for hearing transcripts,
photocopies and printing, boards, legal research, filing fees, fax transaction charges, hand
delivery, recorded documents, and related costs. These were reasonable and necessary to
prosecute this action. Each cost was actually incurred and none appear to be “estimated” costs.

57. Because of the multiple hearings and Orders made by this Court, due to
Plaintiffs’ duplicative filings, and to preparé for briefing, hearing and oral argument,
Defendants had to obtain the Transcripts from multiple hearings. Those Tramscripts and
documentation of rulings, which were used and weaved into argument at the hearing and in
briefings, helped Defendants to prevail.

58.  Photocopies and Printing included copics of the Master Declaration, Amended
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Master Declaration, several maps a.ﬁd boa.yds, and other voluminous exhibits and supplements.
Several copies needed to be made for' service and for the Courtt, as well as for the oral
presentations, There were tens of thousands of pages of documents not just to copy, but to
print and review. .

'59.  Legal Research was necessary due 10 the complexity and inaccuracy of many of
the issues raised in Plaintiffs’ Motions. Given the complexity of the issues, these research
costs were rea;onable and appropriate.

60.  Filing Fees, Fax Transaction Charges, and Hand Delivery fess are all reasonable
and necessary litigation costé which are permitted under statute, and none of these charges are
unreasonable or excessive. Likewise, recording fees, certified copies, and documents obtairleq
from the Clark County Recorder were, unfoftunately, necessary to address the clfiims made b);
Plaintiffs. ' '

61. Defendants are the prevailing party in this casé; and Plaintiffs’ position was
maintained without reasonable ground or to harass the prevailing party. NRS 18.010. '

62. . Plaintiffs have presented to the court motions which were, or became, fiivolous,
unnecessary or unwarranted, in bad faith, and which so multiplie_d the proceedings in a case as
to increase costs um'easonably and vexatiously. EDCR. 7.60.

63.  Given fhe attorneys’ fees and costs incurred relating to the preliminary
ihjunction issues, Plaintiffs’ other multiple related Motions, and the meritoricus req}lest for
attorneys® fees and costs relating thereto, awarding further attorneys® fees and césts pursuant to

NRCP 11, which addresses the same Motions, attomeys’ fees, and costs, is unnecessary and

dén_il_ed as moot,
64.  If any of these Findings of Fact is more appropriately deemed a Conclusion of
Law, so shall it be deemed.
CONCLUSIONS OF LAW
17
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65. NRS § 18.010 makes allowance for attorney’s fees when the Court finds that the
claim of the opposing party was brought without reasonable ground or to Harass the prevailing
party, and/or in bad faith. NRS 18.010(2)(b). A fiivolous claim is one that is, “both baseless
and made without a reasonable competent inquiry.” Bergmam v. Boyce, 109 Nev. 670, 856

P.2d 560 (1993). Sanctions may be awarded where the pleading fails to be well grounded in

1 fact and warranted by existing law and where the attorney fails to make a reasonable competent

inquiry. & The decision to award attorney fees as a sanction against a party for pursuing a
claim without reasonable ground is within the district court's sound discretion and will not be
overtum‘ed absent a manifest abuse of discretion, Edwards v. Emperor’s Garden Restanrant,
130 P.3d 1280 (Nev. 2006). . .
" 66. NRS 18.010 (2) provides that: “In addition o the cases where an allowance is
authorized by specific statute, the court may make an allowance of attorney’s. fees to a

prevailing party: (a) When the prevailing party has not recovered more than $20,000; or (b)

‘Without regard to the recovery sought, when the court finds that the claim, counterclaim, cross-

claim or third-party complaint or defense of the opposing party was brought or maintained
without reasonable ground or to harass the prevailing pérty. The court shall vliberally' construe
the provisions of this paragraph in favor of awardjng_ attorney’s fees in all appropriate
situzﬁidns. It is the intent of the Legislature that the court award attorney’s fees pursuant to this |
paragraph and impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in _
all appropriate situations to punish for and deter frivolous or vexatious claims and defenses
because such claims and defenses overburden limited judicial resources, hinder the timely
resolution of meritorious claims and increase the costs of engaging m business and providing

professional services to the public.”

18
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67.  An award of attorney’s fees and costs in this case is appropriate, as Plaintiffs’
claims were baseless and Plaintiffs> counsel did not make a reasonable and competent inquiry
before, procee&ing with their first Motion for Preliminary Injunction after receipt of the
Opposition, and in filing their second Preliminary Injunction Motion, their Motion for
Reheaﬁné or their Motion for Stay Pending Appeal, parﬁcﬁlarly in light of the Decision of the
Court the day prior. Plaintiffs’ Motion is the epitome of a pleading that “fails to be well
grounded in fact and warranted by existing law and where the attorney fails to make a
reasonable competent inquiry.”

68.  The Court finds that the Moti/ons appear fo be part of a long liné of attempts to
delay Developer Defen_dants’ development (;f their land, with the hppe that such delays—and

the negative publicity generated by lies—will deter the City in approving just, reasonable, and

appropriate zoning applications, and to financially burden Defendants with iitigation costs.

 69.  Further, there was absolutely no competent evidence to support the contentions
in Plaintiffs’ Motions, neither the purported “facts” they assert, nor the “irreparable harm™ that

they alleged would occur if their Motions were denied. There was no Affidavit or Declaration

filed supporting those alleged facts, and Plaintiffs even changed the facts of this case to suit

their needs by transferring title to their property mid-litigation after the Opposition to Mation
for Preliminary Injunction ha(_i been filed by Defendants. Plaintiffs were blindly asserting
“vested rights” which they had no right to assert égainst Defendants.

70. In contrast, the evidence submitted by Defendants, and attested ta by
Declaration and  Affidavit, demonstrated the frivolousness of Plaintiffs’ claims. The Court
agrees that Plaintiffs’ attempts to twist the facts to fit their argument in an effort to mislead the

Court should be mét with stiff admonishment, and an award to Defendants of their attorneys®
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fees and costs, dollar for dolfar, following the filing of Defendants’ September 2, 2016
Opposition and the exhibits attached thereto.

71.  Plaintiffs certainly did not, and cannot present any set of circumstances under
which they would have had a good faith basis in law or fact to assert their Motion for
Preliminary Injunction against the ﬁon—Applicant Defendants whose names do not appear on
the Applications. The non-Applicant Defendants had nothing to do with the Applications, and
i’lainliffs maintenance of the Motion against the non-Applicant Defendants, named personally,
served no purpose but to harass and annoy and cause them to incur unnecessary fees and costs.

72. EDCR 7.60(b) provides, in pertinent past, for the award of fef:_s when a party
without just cause: (1) Presents to the court a motion or an opposition to a ;notion which is
obvioixsly frivolous, unnecessary or unwartanted, and (3) So multiplies the pmceedings'in a
case as to increase costs unreasonably and vmti@sly.

73.  Plaintiffs’ motivation in filing these baseless “preliminary injunction” motions
was to interfere with, and delay, knowing full well that they ultimately could not deny,
Defendants® development of their land. Plaintiffs have again forced Defendants to incur
attomeyé’ fees to respond to the unsupported positions taken by Plaintiffs, and their frivolous
attempt fo bypass City Ordinances and circumvent the legislative pro.cess. The Court concludes
that Plaintiffs filed Motions that were obviously frivolous, unnecessary, or unsupported, and so
multiplied the proceedings in this casé 50 as to increase costs unreasonably and vexatiously.

74.  The Plaintiffs’> Motion for Preliminary Injunction, first against the City of Las
Vegas and then against the remaining Defendénts, ﬁas prosecuted in bad faith and warrants an

award of attorhey fees and costs. The allegations within Plaintiffs” Motion for Preliminary
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Injunction against the City, then repeated against the remaining Defendants, were not based
upon fact, were not based upon law and were without reasonable basis. )

75.  This Court, and specifically the Defendants, have each given the -Plaintiffs
ample opportunity to withdraw their Motions, rescind their actions and otherwise seek to
exhaust their administrative remedies as against both the City of Las Vegas and the remaining
Defendants rather than to persist and maintain a bad faith piece of litigation that harms the
Defendants. Instead they proceeded in making “scurrilous allegations™ and in trying to assert
alleged “vested rights” which they do not possess against Defendants. Plaintiffs’ refusal to
withdraw their improper Motion for Preliminary Injunction stands in stark contrast to the quick
amendment of their original Complaint in tesponse to correspondence from counsel for the
now-dismissed Peccole Defendants, Lance C. Earl, Esq.

76.  Considering tile length of time that the Plaintiffs have maintained fheir action,
coupled with the fact that they have been given ample time to withdraw their Motions, but still
fail to do the tight thing, the Court can only reach one inference and conclusion from Plaintiffs
actions, including the naming defendants personally with no basis wizatsoever, which is that
Plaintiffs are seeking to harm the Defendants, their project and their land, improperly and
without justification, and have committed an abuse of process in doing so. Thus, this is a very
compelling case of bad faith having been demonstrated on the part of the Plaintiffs, whose
emotional approach and Iack of clear analysis or care in the drafting and submission of their
pleadings and Motions warrant the award of reasonable attorney’s fees and costs in favor of the

Defendants and against the Plaintiffs.

77.  The Nevada Supreme Court, in Eagle Thrifty Drugs & Markets, Inc., v. Hunter

Lake Parent Teachers Assoc., 85 Nev. 162, 164-165, 451 P.2d 713, 714-715 (1969),
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-specifically found that a litigant could not enjoin administrative or legislative procedures by
- seeking an injunction against the applicant rather than the City Council, fmdirhg: “This means
:that a court could not enjoin the City of Reno from entertaining Eagle Thrifty’s Tequest to

review the planning commission recommendation. This established principle may not be

avoided by the expedi irecting i i applicant instead of the Ci

Council.” Jd. (Emphasis added) Thus, this Court’s denial of Plaintiffs’ Motion for a

Preliminary Injunction with respect to the Application was already a denial of an injunction
against Developer Defendants, as well as the City.

78.  Nevada law grants the City broad authority to implement procedures necessary
i

| to effectuate zbniug, including granting cities and counties the authority to “provide for the

manner in which zoningl regulations and restrictions and the boundaries of zoning distriets are
determined, established, enforced and amended.” NRS 278.250; NRS 278.260.
79.  The Nevada Supreme Court has long recognized that zoning is a matter properly

“within the province of the legislature and that the judiciary should not interfere with zoning

} decisions, especially before they are even final. See, e.g., McKenzie v. Shelly, 77 Nev. 237, 362

P.2d 268 (1961) (judiciary must not interfere with board’s determination to recognize
desirability of commercial growth within a zoning district); Corenet Homes, Inc. v. McKenzie,
84 Nev. 250, 430 P.2d 219 (1968) (judiciacy must not interfere with the zoning power unless
clearly necessary); Forman v. Eagle Thrifly Drugs and Markets, 89 Nev. 533, 516 P.2d 1234
(1973) {statutes guide the zoning process and the means of implementation until amended,
repealed, referred or changed through initiative).

80. In fact, the Nevada Supreme Court has Speéiﬁcally ruled that local zoning

decisions should not be interfered with by means of a Court injunction. In Eagle Thrifly Drugs
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& Markets, Inc,, v. Hunter Lake I’farent Teachers Assac., 85 Nev. 162, 164-165, 451 P.2d 713,‘
714-715 (1969), the Nevada Supreme .Court reversed the District Courf’s decision to grant an
injunction, finding that it was not wiﬁﬁn the province of the judiciary to interfere with the
z:oﬁing power delegated to the cities and counties by the State. /4. 451 P.2d at 7 15. ‘
81.  Although the Supre;:ne Court noted that none of the City’s reapplication
procedures were expressly authorized under State law, the Supreme Court nevertheless

determined that the procedures were, encompassed by the broad grant of authority in NRS

0 G NI N e W N =

278.250 and NRS 278,260, which e_xpressly authorizes cities and counties “to establish the

10

1 administrative machinery to amend, supplement and change zoning districts.” Id The
: !.

12 Supreme Court further declared that, “[a]ithough some may believe that the procedural

[
[

| provisions of the éity do not afford sufficient protection ... any correction must come from the

)
[

City Council... it is not [the Couri’s] business to write 8 new city ordinance.” I, 451 P.2d at

[y
(il

715,

-t
(=)

82. - For identical reasons, it is not the business of this Court to intervene in the

[y
]

zoning process by issuance of an injunction prohibiting the City of Las Vegas Planning

-t
Q0

Commission “éntertaining or acting upon agenda items presently before the City Planning

d
i

90, Commission..,” See Plaintifis’ Motion for Preliminary Infunction at p. 2, lines 4-8. Plaintiffs’
91|| remedy is to follow the process outlined in NRS 278, not prematurely rush into this Court
22! seeking an injunction against something that has not even occurred and therefore is not ripe.
As stated by the Nevada Supreme Court: “Zoning is a 1egisl&tive matter, and the legislature has
acted. It has authorized *the governing body’ to provide for zoning districts and to establish the
administrative machinery to amend, supplement and change zoning districts. As a general

97 proposition, the zoning powers should not be subjected to judicial interference unless clearly
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necessary.” See Board of Commissioners v. Dayton Dev. Co., 91 Nev. 71, 530 P.2d 1187

{1975), attached hereto as Exhibit “M.” Plaintiff‘s’ Motion is without legat or factual basis,
and judicial intervention is not clearly necessary. |

83.  Further, the Court explicitly found in their Order denying Plaintiffs’ Motion for
a Preliminary Injunction against the City of Las Vegas, that the City does not act in accordance
with private agreements. The City of Las Vegas Municipal Code Title 19 (Unified
Development Code) 19.00.080(j) provides: “No provisiqn of this Title is intended to interfere
with or abrogate or annul any easement, private covenants, deed restriction or other agreement
between private patties. In cases in which this Title imposes a greater rcstricﬁou‘upon the use
of land or structures, the provisions of this Title shall prevail and control. By virtue of this
Title, the City is not a party to and has no power or authority to enforce private deed covenants,
conditions or restrictions. Private covenants or deed restrictions whicl; impose conditions more
restrictive than those imposed by this Title, or which impose restricﬁons ot covered by this
Title, are not implemented nor superseded by this Title” See also, Western Land Co. v.
Truskolaski, 88 Nev. 200, 495 P.23d 624 (1972)(a zoning ordinance cannot override privately-
placed restrictions, and a trial court‘can‘not be compelled to invalida’@ restrictive covenants
merely because of a zoning .c_:hange). The Court found that “the Cit.y ordinance is not

inconsistent with Gladstone v. Gregorj), 95 Nev. 474, 596 P.23d 291 (1979), cited by

Plaintiffs.”

84.  Plaintiffs have created a fiction of “vested rights” which they allege Defendants

are infringing upon, but which they do not legally have. "The cradle of equity is the power to

afford adequate remedy where the law is impotent; it does not create new rights, but affords a

remedy for existing rights." detna Cas. & Sur. Co. v. Jeppesen & Co., 440 F. Supp. 394, 404
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(D. Nev. 1977) (quoting Berdie v. Kurtz, 88 F.2d 158, 159 (Sth Cir. 1937). (emphasis added)
"Equity, in other words, may not Be used to creafe new substantive rights." E. Tennessee
Natural Gas Co. v. Sage, 361 F.3d 808, 823 (4th Cir. 2004); see also N. Border Ptfpelline Co. v.
86.72 Acres of Land, 144 F3d 469, 471 (7th Cir. 1998) ("A preliminary injunction may issue
only when the moving party has a substantive entitlement to the relief sought.)” ('Emphaﬁis
added). .

85.' Here, the injun’{ﬁo_n that Plaintiffs sought was already denied by the Court, just
one (1) day prior; and Plaintiffs original Motion was directed towards all Defendants. Thus,
Plaintiffs’ almost-verbatim, duplicative Motion has already been found by the Court to be
without mcri’é, and Plaintiffs can only be duplicating and resubmitting the same for an improper
pm‘pos;:, such as-to harajs;s or to cause unnecessary delay of needless increase in the cost of
litigation.

86.  The injunction that Plaintiffs sought that was already denied ﬁy the Court just
one day prior filed by Plaintiffs, under the totality of the circumstances, evidences an impropeg
and ulterior purpose by the Plaintiffs other than reselving a legal dispute. The Court has grave

concerns regarding an ixnﬁroper motive underlying Plaintiffs” filing of the second Motion for

Preliminary Injunction. This is evidenced by the i’laintiffs having filed multiple Motions

alleging and maintaining that thei: possess “vested rights” in the Defendants’ GC Land through

the CC&Rs of the Queensridge Master Declaration that they do not possess. Plaintiffs have
continued to make these allegations after D'efendaﬁts briefed the reasons Plainiiffs did not
possess such “vested rights,” after the Court issued Orders ruling the Plaintiffs d1d not possess
such “vested rights,” and even in the face of Plaintiffs’ own admission, through their internally-
inconsistent Amen‘déd Complaint, that there was no restrictive covenant on the GC Land that

prevented the development thercof. These various' vexatious and groundless Motions were

25
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filed with the improper purpose and intent to delay Defendants’ construction plans and force

Defendants to unnecessarily incur attorney’s fees and costs.
87.  Further, Plaintiffs have admitted to the Supreme Court that their duplicative

Motion for Preliminary Injunction filed on September 28, 2016 was without merit and
unsﬁpported by the law. In their Response fo Motion to Amend Caption and Joinder and
Response to the Motion fo bismiss Appeal of Order Granting the City of Las Vegas Motion to -
Dismiss Aﬁended Complaint, filed November 10, 2016, Plaintiff’s state:..[T]he case of Eagle
Thrifty Drugs & Market, Inc, v. Hunter Lake Parent Teachers dssociation, 85 Nev. 162 (1969)
would not allow direeting of a Preliﬁ:inary Injunction against any party bl;t the City
Council. Fore Stars, Ltd., 180 Land Co LLCi Seventy Acres, LLC, Yohan Lowie, Vickie
DeHart,‘ Frank i’a;lkratz and EHB Cpmpan_ies, LLC could not be made parties to the
Preliminary Iniuflcﬁon beeause only the City was appropriate under Fagle Thrifty.”
(Emphasis added.) o | |

88.  The Supreme Court, by Order filed November 10, 2016, dismissed Plaintiffs’

| Notice of Appeal of the Order denying its first Motion for Prefiminary Injunction, holding that

“the district court ﬁas not certified the order dismissing appellants’ complaint as to respondent
as final pursuant fo NRCP 54(b}” and “in light of the district court's dismissal of appellants’
complaint for injunctive relief against respondent, “the existence of which is necessary to
permit the granting of an injunction, the question of the propriety of an injunction befcomes]
moot."” .

89. Plainﬁffs clearly recognized that the filing of a Preliminary Injunction Motion
against undersigned Defendants was improper, but they did it anyWay.

90.  Plaintiffs’ Motions are duplicative, improper, vexatious and sanctionable.

Plaintiffs® decision to also direct their Metion to the non-Applicant Defendants—-EHB

26
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Companies LLC, Lowie, DeHart and Pankratz—was especially egregious given the fact that it
is a violation of established Nevada law to seek an injunction against a Manager of a Limited
Liahility Company, @d their refusal to Mﬁ&aw that aspect of the Motion is sanctionable.
NRS 86.371; NRS 86.381.

91. The.C'ny Planning Commission and City Council’s work is of a législative
ﬁmction» and Plaintiffs’ claims attempting to enjoin the review of Defendant Developers®

Applications are not ripe. UDC 19.16.030(H), 19.16.090(K) and 19.16.100(G).

W OO0 = o Wt A N =

92,  Plaintiffs had an adequate remedy in law in the form of judicial review pursuant

10

i1 to UDC 19.16.040(T) and NRS 233B.

12 93.  Zoning ordinances do not override privately-placed restrictions and courts
13| cannot invalidate restrictive covenants because of a zoning change. Western Land Co. v.~

Truskolaski, 88 Nev. 200, 206, 495 P.2d 624, 627 (1972).

b
-

[
o

94, NRS 278A.080 provides: “The powers granted under the provisions of this

[
(=23

chapter may be exsrcised by any city or county which enacts an ordinance conforming to the

[y
~3

provisions of this chapter.” The evidence demonstrates that no such ordinance was.enacted by

I
©w oo

the City of Las Vegas. See Exhibit “L” to Defendants’ Second Supplement, filed November 13,

2016 (Declaration of Luann Holmes).

S

95.  NRS 116.1201(4) specifically and unambiguously provides, “The provisions of
chapters 117 and 278A of NRS do not apply to common-interest communities.”
96." NRS 278.320(2) states that “A common-interest community consisting of five or

more units shall be deemed to be a subdivision of land within the meaning of this section, but

E R R B ER

need only comply with NRS 278.326 to 278.460, inclusive and 278.473 to 278.490, inclusive.”

8 9
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97.  Plaintiffs “vested rights” argument is not a viable one because Plaintiffs have
failed to show that the GC Land is subject to the Master Declaration. N

98.  In making an award of attorneys’ fees and costs, the Court shall consider the
quality of the advocate, the character of the wbrk 1o be done, the work actually performed, and
the result. Brunzell v. Golden Gate National Bank, 85 Nev. 345,455 P.2d 31 {1969).

99. Nevada Rule of Professional Conduct 1.5 (a) provides: “A lawyer shall not
make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for
expenses. The factors to be considered in determining the reasonableness of a fee include the
following:

(1) The time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

(2) The likelihood, if apparent to the client, that the acceptance of the
* particular employment will preclude other employment by the lawyer;

3) 'Thc fee customarily charged in the locality for similar legal services;
(4) The amount involved and the results obtained;

(5) The time limifations imposed by the client or by the circumstances; -
(6) The nature and length of the professional relationship with the client;

(7) The experience, reputation, and ability of the lawyer or lawyers
performing the services; and

~ (8) Whether the fee is fixed or contingent.”

100. In LVMPD v, Yeghiazarian, 312 P.3d 503 (2013), the Supreme Court adopted
the majority opinion in Missouri v, Jenkins, 491 U.S. at 285, 109 S.Ct. 2463 (1989), which
stated that: [A] "reasonable attorney’s fee" cannot have been meant to compensate only work
performed personally by members of the bar. Rather, the term must refer to a reasonable fee for
the work product of an attbmey. Thus, the fee must tak; into account the work not only of

attorneys, but also of secretaries, messengers, librarians, janitors, and others whose labor

28
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contributes to the work produet for which an attorney bills her client.... We thus take as our
starting point the self-evident proposition that the "reasonable attorney's fee" provided
for by statute should compensate the work of paralegals, as well as that of attornmeys.”
(Emphasis added.) The Coust held that “the use of paralegals and other ronatiorney staff
reduces litigaﬁdn costs, so long as they are billed at a lower rate.” Id. at 288, 109.S.Ct. 2463.
“As NRS 17.115(@4)(d)(3) and NRCP 68(f)(2) both refer to "reasonable attorney's fees," we
conclude that this phrase includes charges for persons such as paralegals and law clerks.” Id.
| 101. The Ninth Circuit and other jurisdinﬁoﬁs have also adopted this position. See
Richilin Sec'y Serv. Co. v. Chertoff; 553 U.S. 571, 580-83, 128 S.Ct. 2007, 170 L.Ed.2d ,960
(2008) (reaffirming Jenkins); Trs. of Constr. Indus. & Laborers Health & Welfare Trust v.

W} Redland Ins. Co., 460 F.3d 1253, 1257 (Sth Cir.2006) ("[Flees for work performed by
12(]

13
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non;attomeys such as paralegals may be billed separately, at market rates, if this is the
_ prevailing pﬁactice in a given community." (intemal quotations omittr;:d)); US. Football League
14 . Nat' Footbali League, 887 F.2d 408, 416 (2d Cir.1989) .("Parélegals' time is includable in an
15{| award of attomey's fees."); Todd Shipyards Corp. v. Dir., Office of Workers' Comp. Programs,
16} 545 F.2d 1176, 1182 (9th Cir.1976) ("Paralegals can do some of the work that the aftorney
17|| would have to do anyway and can do it at substantially less cost per hour."); Guinn v. Dotsor_z,
18|} 23 ~Cal.App.4th 262, 28 CatRptr2d 409, 413 (1994) (reasonmable attomey fees include
19|| necessary support services for attorneys). ‘ |

20 © 102, If any of these Conclusions of Law is more appropriately deemed a Findings of
21}| Fact, so shall it be deemed.

22

23 7 ORDER AND JUDGMENT

24 IT IS HEREBY ORDERED, ADJUBGED AND DECREED that the Defendants

250} Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan
26}| Lowie, Vickie Dehart and Frank Pankratz’ Motion for Attorneys® Fees and Costs is hereby
27{| GRANTED. .

29
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IT IS FURTHER ORDERED; ADJUDGED AND DECREED that Defendants Fore
Stars, Ltd,, 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,
Vickie DeHart and Frank Pankratz are hereby awarded, and Plaintiffs shall pay to Defendants,
attomeys’ fees and costs in the amount of $82,718.50, this being the total amount incurred
after the September 2, 2016 filing of the Pefendants’ Opposition to the Plaintiffs’ first Moﬁon
for Preliminary Injunction. Said sum is hereby reduced to judgment, plus legal intsrest
accruing thereon until paid in full, collectible by any lawful means.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that given the
attorneys’ fees and costs awarded herein pursuant to NRS 18.010 and EDCR 7.60, Defendants
Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Pompmﬁcs LLC, Yohan
Lowie, Vickie DeHart and Frank Pankratz’s Joint Motion for Rule ’11 Sanctions is denied as
moot. '

DATED this ‘q day of January, 2017,
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DOUGLAS B, SMITH
DISTRKCT JUDGE

DEFT X
LAS VEGAS, NV X9155.

CERTIFICATE OF SERVICE

I hereby certify that on or about the date e-filed, -
a copy of the foregaing was served on the :
parties by electronic service, by placing a copy

'in the attorneys’ folders in the Clerk’s Office, by mailing,
.emailing, or faxing to the following:

City of Las Vegas-City Attomey's Office .
. Name Emalil Select
" Betsy Comella boomella@lasvegasnevada.gov I
Cindy Kelly dely@bsegmevada.gov ¥
Jeffry M. Dorocak, Esqg. dorocek@lasvegasnevada.gov M g
KeliHansen Khansen@lasvegasnevada.aoy 4
Philip R. Bymes, Esq. pbyrnes@lasveqasnevada.qov B #
EHB Companies LLC 3
Name Email Selgct
Cynthia Callegaro . cal mpani ~
Todd Davis, Esq. " tdavis@ehbcompanies.com W
Gazda & Tadayon '
Name Emall - : Select
Office azdatadayori963@protects.fil S
Jennl » Y \ [
Kaye kaetwick@gazdatadayon.com ¥
" Lewls Gazda lewisigazda@amall.com v
Marla mbdetula@oazdatadavon.com B W
Holland & Aart LLP ' )
Name Email Select
Alexis Stajkowski agstaikowski@hollandhart.com 8 @
Lars Evensen licew hart.co L=
" Lorie Januskevicius and ™8 w
fiolland & Hat, LLP
Name . Emall Seleck
Wend! Mulr wemukr@holiandhart.com B g
Holland and Hart, LLP ’
Name Emaill Select
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DOUGLAS E. SMITH
DISTRICTIUDSE

%
LAS VEGAS. NV-ED15S.

Lance C. Earl leari@hellandhart.com E v
Jimmerson Law Firm, P.C.
Name Emall Select
Brian Brancatn EBGjimmersonizwfimn,com B W
James 1. mmerson, Esq, iHi@immersonlawfim.com B ¥
Kimberty Stewart ks@limmersoniawfim,com 2 @
Shahiana Polsefl sp@immessonlawiim.com ¥
Peccole & Peccole LTD. ’
Name Email Select
Robert Peceole Bob@Pecrole ail I~
Sklar Williams PLLC
Name Email Salect
Emily Kapolnai i@skiar-law 8w
Stephen R. Hackett, Esq. shackett@skiar-law com w
Steve Hackett ! siar o]
J %I Jacofy .
Judicial Executive Assistant
¢
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415 South Sixth Street, Suite 100, Las Vegas, Nevada 82101
- Facsimile (702) 387-1167

Telephone (702) 388-7171

THE JIMMERSON LAW FIRM, P.C.
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James J. Jimmerson, Esq.

Nevada State Bar No. 00264

Email: ks@jimmersonlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6422

Attomneys for Defendants Fore Stars, Ltd.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart

and Frank Pankratz

Electronically Filed
01/31/2017 01:33:42 PM

(ﬁ:‘.t-w

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. and NANCY A. PECCOLE
FAMILY TRUST, ‘

Plaintiffs,
vs.

PECCOLE NEVADA, CORPORATION, a
Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited

" Partnership; WILLIAM PECCOLE and

WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTAP.
BAYNE 1976 TRUST; LEANN P.
GOORJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 Land Co.,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC., a Nevada Limited
Liability Company; EHB COMPANIES, LLC,
a Nevada Limited Liability Company; THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual;
BRUCE BAYNE, an individual; LAURETTA
P. BAYNE, an individual; YOHAN LOWIE,
an individual; VICKIE DEHART, an
individual; FRANK PANKRATZ, an
individual,

Defendants.

CASE NO. A-16-739654-C

DEPT.NO: VIl

NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW, FINA
ORDER AND JUDGMENT

Date: January 10, 2017
Courtroom 11B

RORO023981

25390

SORAEY.



THE JIMMERSON LAWFIRM, P.C.
415 South Sixth Street, Suite 100, Las Vegas; Nevada 89101

- Facsimlle (702) 387-1167

“Telephone (702)-368-7171

W MmN D U B W

(|
12
13
14
15
18
17
18

19 |t

20
21
22
23
24
25
28

27 |
28

PLEASE TAKE NOTICE that Findings of Fact, Conclusions of Law, Final Ordei

and Judgment was entered in the above-entitled action ot the 31st day of January, 2017

a copy of whickt is aﬁached hereto

Dated: January si ™ o 2917

THE JIMMERSON LAW FIRM, P.C.

James J, Jimmerson}E

Névada Staie Bar No. 00026‘4

415.South 6ih Street, Suite 100

Las Vegas, Nevada 89101

Attomeys for Defendants Fore Stars, Lid,
180 Land Co., LLE., Seventy Acres, LLC;
Yohan Lowie; Vickie DeHart .
and Frank Pankratz,
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15 South Sixth Straét, Suite-$00, Las.Vegas, Nevada 89101

Telephone. (702) 8882171 -

THE JIMMERSON LAW FIRM, P.C.
©

CERTIFICATE OF SERVICE
Pmsuant 1o NRCP o{b) { certify that | am an employee of The Jimmersory Law
Firm, P.C. anc_i that on ‘xhas:,:
of the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF
LAW, FINAL ORDER AND JUDGMENT as indicated below:

,,,agr of January, 2017, | served a triie and correct copy

_¥% by placing same 1o be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las
Vegas, Nevada;

__X_ by electranic means by operation of the Court's electronic filing system,
upon gach party in this case who is registered as an electionic case filing
user with the Clerk

To the attarmiey(s) listed below at the address, email address, and/or facsimile

number indicated below:

‘Robert N. Peccols, Esq. Todd Davis, Esqg.

PECCOLE & PECCOLE, LTD. - EHB Companies LLC

8689 W. Charlesion Blvd., #1069 1215 8. Fort Apache, Suite 120
Las Vegas, NV 89117 Las Vegas, NV 89117
bob@pecenle.vooxmail.com tdavis@ehbeampanies.com
Lewis J. Gazda, Esg. Stephen R. Hacketit, Esq.
GAZDA & TADAYON SKLAR WILLIAMS, PLLC.
2600 S. Rainbow Bivd., #200 410 8. Rampart Bivd., #350.
Las Vegas, NV 89146 Las Vegas, NV 89145 .
elile@gazdatadayon.com i@Dilar-law.c
abeltran@gazdatadayon.com shacke‘kt@sk!ar—éaw com
kqerwxck@aazdatadavon com

TGS
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DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. AND NANCY A. PECCOLE
FAMILY TRUST, :

. Plaintiffs,
V.

PECCOLE NEVADA, CORPORATION, a
Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTAP. -
BAYNE 1976 TRUST; LEANN P.
GOORIJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 LAND CO,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC, a Nevada Limited
Liability Company; EHB COMPANIES,
LLC, a Nevada Limited Liability Company;
THE CITY OF LAS VEGAS; LARRY
MILLER, an individual; LISA MILLER, an
individual; BRUCE BAYNE, an individual;
LAURETTA P. BAYNE, an individual;
YOHAN LOWIE, an individual; VICKIE
DEHART, an individual; and FRANK.
PANKRATZ, an individual, :

Defendants.

‘Hearing Date: January 10, 2017

This matter coming on for Hearing on the 10" day of january, 2017 on Plaintiffs’
Renewed Motion For Preliminary Injunction, Plaintiffs’ Motion For Leave To Amend Amended
Complaint, Plaintiffs’ Motion For Evidentiary Hearing And Stay Of Order For Rule 11 Fees
And Costs, Plé.intiffs’ Motion For Court To Reconsider Order Of Dismissal, and Defendaﬁts

Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,

Electronically Filed
01/31/2017 08:48:41 AM

Q%-JW

CLERK OF THE COURT

Case No. A-16-739654-C-
Dept. No. VIII

FINDINGS OF FACT, CONCLUSIONS
OF LAW, FINAL ORDER AND
JUDGMENT

Hearing Time: 8:00 a.m.

Courtroom 11B
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Vickie Dehart and Frank Pankratz’s Oppositions thereto and Countermotions for Attorneys’
Fees and Costs, and upon Pldintiﬁfs’ Opposition to Countermotion for Attorn‘eyr’.-s‘ Fees and
Costs and Defendants’ Countermotion to Strike Plaintiffs’ Rogue and Untimely Opposition filed
January 5, 2017 and Attorneys’ Fees and Costs, and upon Defendants Fore Stars, Ltd., 180
Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart and
Frank Pankratz’s Memorandum of Costs and Disbursements, and no objection or Motion to
Retax hz'aving been filed by Plaintiffs in response thereto, ROBERT N. PECCOLE, ESQ. of
PECCOLE & PECCOLE, LTD. and LEWIS J. GAZDA, ESQ. of GAZDA & TADAYON|
appearing on behalf of Plaintiffs, and Plaintiff, ROBERT N. PECCOLE being present, and
JAMES J. IMMERSON, ESQ. of THE JIMMERSON LAW FIRM, P.C. appearing on behalqu
Defendants Fore Stars, Ltd., 180 Land Co LLC, Seirénty Acres LLC, Yohan Lowie, Vickie
?DeHart and Frank Pankratz, and Defendants Yohan Lowie and Vickie DeHart béing present,
and STEPHEN R. HACKETT, ESQ. of SKLAR'WILLIAMS, PLLC and TODD bAVIS, ESQ.
of EHB COMPANIES, LLC appearing on behalf of Defendants EHB Companies, LLC and the
Court having reviewed and fully considered the papers and pleadings on file herein, and having
heard the lengthy arguments of counsel, and having allowed Plaintiffs, over Defendants’
objection, to enter Ex'h'ibits 1-13 at the hearing, and having reviewed the record, good cause
appearing, issues the foliowing Findings of Fact, Conclusions of Law, Final Orders' and
'Jvudgme'nt: . -
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Preliminary Findings

1. The Court hearing on November 1, 2016 was extensive and lengthy, and thig |

Court does not need a re-argument of those points, At that timé, the Court granted both partie

great leeway to argue their case and, thereafter, to file any and all additional documents and/e

2
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_exhibits that they wished to file, so long as they did so on or before November 15, 2016. Each
_party took advantage of said opportunity by submitting additional documents for the Court’j

" review and considerz{tion. The Court has reviewed all submissions by each party. Further, at the}

\OOO\IO\M.PMM

| LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHart and Frank Pankratz’s NRCP 12(b)(5

Court’s extended hearing. on January 10, 2017, upoﬁ Plaintiffs’ and Defendanis’ post-judgment
motions and oppositions, the Court further allowed the parties to make whatever argument#
necessary to supple.ment their respective filings and in supéort of their respective requests;

2. Orn November 30, 2016; this Court, after a full reyiew of the pleadings, exhibits,
affidavits, declarations, and record, entered extensive Fz‘ridings of Fact, Conclusions of Law,

Order and Judgment Granting Defendants Fore Stars, Ltd, 180 Land Co LLC, Seventy AcresJ

Motion to Dismiss P_lainriffs ' Amended Complaint. On January 20, 2017, the Court also entered|
its Findings Of Fact, Conclusions Of Law, and Judgment Granting Defendants Fore Stars, Lid,,
180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart And

Frank Pankratz’s Motion For Attorneys’ Fees And Costs (the “Fee Order”).l Both of these

Findings of Fact, Conclusions of Law and Orders are hereby incorporated herein by reference,
if set forth in full, and shall become a part of these Final Orders dand Judgment;
3. Following the Notice of Entry of the Court’s extensive Findings of Fact,

Conclusions of Law, Order and Judgment Granting Defendants Fore Stars, Ltd., 180 Land Co

LLC, Seventy Acres LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHart and Fran
Pankratz’s NRCP 12(b)(5) Motion to Dismiss Plaintiffs’ Amended Complaint, Plaintiffs file
four (4) Motions and one (1) Opposition, on an Order Shortening Time set for hearing on thi
date, Defendants filed their Oppositions and Countermotions for Attorneys’ Fées and Costs,
Defendants timely filed their Memorandum of Costs and Disbursements, and Plaintiffs chose not

to file any Motion to Retax. After this briefing, Plaintiffs, at the January 16, 2017 Court hearing,|
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presented in excess of an hour ai_nd a half of oral argument. The Court allowed the new exhibitg
to b.e admitted over the objection of Defendants; ‘

4. Following the hearing, the Court has reviewed the papers and pleadings. filed by‘
both Plaintiffs and Defendants, along with Exhibits, and the oral argument of Plaintiffs and
Defendants, and relevant statutes and caselaw, aﬂd based upon the totality of the record, makes|
the following Findings: .

Plaintiffs’ Renewed Motion for Preliminagv Injunection

5. As a preliminary matter, based on the record and the evidence presented to date
by both sides, the Court does not believe the golf course land (“GC Land™) is subject to the term: .
and restrictions of the Master Deplaration of Covenarits, Comiitions, Restrictions and Easement
of Queensridge (“Master Declaration” or “CC&RS”), becaus-é it was not annexed into, or made] -
part of, the Queensridge Common Interest Community (“Queensridge CIC”) which the Mastex]
Declaration governs. The Court ﬁas repeatedly made, and stands by, this Finding;

6. The Court does not believe that William and Wanda Peccole, or their entiticsf
(Nevada Legacy 14, LLC, the William Péter and Wanda Ruth Peccole Family Limited
Pa.rtnership; and/or the William>Peccolé 1982 Trust) intended the GC Land to be a pa1:t of the
Queensﬁdge CIC, as evidenced by the fact that if that land had been included within thaf .
community, then every person in Queensridge would be paying money to be a member of the}
Badlands Golf Course and paying to maintain it. They were not, and have not. ‘In fact, thﬁ
Master Declaration at Recital B states that the CIC “may, but is not required to include...a golf
c;ourse” and Plaintiffs’ Purchase documents make clear that residents of Queénsridge acquire noj
golf course rights or membership privileges by their purchase of a house within the Queensridge
CIC. Exhibit C to Defendants’ Opposition filed September 2, 2016 at page 1, Recital B, and -

Exhibit L to Defendants’ Opposition filed September 2, 2016 at Dparagraph 4 of Addendum 1,

4
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has repeatedly found that it does not. That is the Court’s prior ruling, and nothing Plaintiffy

Land has made an application, the governmental agency would be derelict in their duty if it did

7. By Plaintiffs’ own exhibit, the enlargement of the Exhibit C Map to the Masiér‘
Declaration, it shows that the GC Laﬁd is not a part of the CC&Rs. ThevExhibit C map showed
the initial Property and the Annexable Préperty, as confirmed by Section 1.55 of the MastexJ
Declaration;

8. Therefore, the argument about whether or not the Master Declaration applies to

the GC Land does not need to be réhashéd, despite Plaintiffs’ insistence that it do so. The Court

have brought forward reasonably convinces the Court otherwise. See the Court’s November 20,

2016 Oxder, Findings 5 1-76;

9. Regarding the Renewed Motion for Preliminary Injunction, Plaintiffs’ Renewed _

Motion ‘énd Exhibits are not persuasive, and the Court has made clear that it will not stop 4
gbvemmental agency from doing its job. The Court does not believe that intervention is “clearly

necessary” or appropriate for this Court. As the Court understands it, if the owner of the G(

not review it, consider it and do all of its necessary work to follow the legal procesé and make ifJ
recommendations and/or decision. The Court will not stop that process; |

10. Based ﬁpon the papers, there is no basis to grant Plaintiffs’ Renewed Motion for
Preliminary Injunction; -

11,  Plaintiffs’ argument fhat there is a “conspiracy” with the City of Las V,egaSJ
“behind closed doors” to get certain things done is inappropriate and without merit;

12. It is entirely proper for Defendants to follow the City rules that require the filing
of applications if they want té de'velop their propeity, or to discuss a develoﬁment agreement
with the City Attorney, or present a plan to the City of Las Vegas Planning Commissiop or the

Las Vegas City Council. That is what they are supposed to do;
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Land was part of the CC&R’s. As repeatedly stated, this Court does not believe, and theﬁ

13.  Plaintiffs submitted four (4) photos to demonstrate that the propose&l new
development under the current application would “min his views.” However, Plaintiffs’
purchase documents make clear that rio such “views” or location advantages were. guaranteed tol
Plaintiffs, and that Plaintiffs were on notice through their own exhibit that their existing views
could be blocked or impaired by development of adjoining property “whether within the Planned
Cornmunit; o-r outsidf;. of the Planned Community” Exhil;it 1to Plaz'ntiﬂ:v’ Reply to Defendants
Motion to Dismiss, filed September 9, 2016,

14.  In response to the Court’s inquiry regarding what Plaint.iffs are trying to enjoin}
Plaintiﬂ'§ indicate they desire to enjoin Defendants from resubmitting the four (4) applicatiopsi
that have been v;rithdram without prejudice, but which can be refiled. The Court finds that
refiling is exactly what Defendants are supposed to do if they want those applicationé
considered; |

15.  Plaintiffs> argument that Defendants cannot file Applications with the City,

because it is a violation of the Master Declaration is without merit. That might be true if the GC

evidence does not suggest, that the GC Land is subject to the CC&Rs, period;

16.  Defendants’ éppiications were legal and the proper thing to do, and the Court willl
not stop such filings. Plaintiffs’ position is the filing was not allowed under the Maste
Declaration, and Plaintiffs \;vill not listen fo the Court’s Findings that the GC Land was not added
to the Queensridge CIC by William Peccole or his entities. Plaintiffs’ position is vexatious aﬁd
harassing to the Defendanté under the facts of this case; |

17.  Plaintiffs argue that the new applications that were filed were negotiated and
discussed with the City Attorneys’ Office without the knowledge of the -City Council. But,

again, that is not improper. The City Council does not get involved until the applications are

6
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submitted and reviewed by the Planning Staff and City Planning Commission. The Court fde
that there is no “conspiracy” there. People are supposed to follow the rules, and the rules sayj

that if you are going to seek a zone change or a variance, you may submit a pre-application ford

review, have appropriate discussions and negotiations, and then have a public review by the

Planning Commission and ultimately the City Council;
18.  The fact that a new application was submitted proposing 61 homes, wilich i7
different from the original applications submitted for “The Preserve” which were withdrawn
without prejudice, is irrelevant; |
19. | Plaintiffs’ argument that Defendants submitted a new application on Deceml;er
30, 2016 to allegedly defeat Plaintiffs’ Renewed Motion for Preliminary Injunction, to bring thej
case back into the administrative process, is not reésonable, nor accurate. There were alre_ady
three (3) applications which were pending anﬁ which had beéﬁ held in abeyance, and thus were
still within the admiﬂsﬁaﬁVe process. The new application changes nothing as far as 'Plaiﬁtiﬁ's’
requests for a preliminary injunction;
20.  Plaintiffs’ Exhibit 5 demonstrates that notice was provided to the hdmeowners,
which is what ISefendants were supposed to do. There was nothing improper in this;
21. | Even if all the applications had been withdrawn, Plaintiffs could not “directly

interfere with, or in advance réstrain, the discretion of an administrative body’s exercise of

legislative power.” Eagle Thrifty Drugs & Markets, Inc. v. Hunter Lake Parent Teachers Assn. el
al, 85 Nev. 162, 451 P.2d 713 (1969) at 165, 451 P.2d at 714. Additiorlxally, “This established
principle may not be avoided by the expedient of directing the injunction to the applicant
instead of the City Council.” Jd, This holding still applies to these facts;

22.  Regardless, the possible submission of zoning and land use applications will not

violate any rights or restrictions Plaintiffs claim in their Master Declaration, as “A zc‘)ning{

7
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| Truskolaski, 88 Nev. 200, 206, 495 P.2d 624, 627 (1972). Additionally, UDC 19.Q0.0809(i)

‘provides: “No provision of this Title is intended to interfere with or abrogate or apnul any

Private covenants or deed restrictions which impose restrictions not covered by this Title, are not

bDefenda.nts did not, and cannot, violate a rule that does not govern the GC Land. The Plaintiffsi

-refuse to hear or accept these findings of the Court;

' refuses to see the Court’s decision coming in as fair or following the law. No matter what

ordinance cannot override privately-placed restrictions, and a trial court cannot be compelled to

invalidate restrictive covenants merely because of a zoning change.” W. Land Co. v.

easement, private covenants, deed restriction or other agreement between private parties...

implemented nor superseded by this Title.”

23.  Plaintiffs’ argument that Defendants needed permission to file the applicaﬁons fo
the 61 homes is, again, without merit, because Plaintiﬁ’s incor;ect;y assume -that the CC&
apply to the GC Land, wheh the Court has already found they do not. Plainﬁﬁ's unreasonably
refuse to accept this ruling; - ‘

24.  Plaintiffs bave no standing under Gladstane v. Gregory, 95 Nev. 474, 596 P.2d
491 (1979) to enforce the restrictive covenants of the Master Declaration against Defendants oxl
the GC Land. The Court h:;s already, repeate&ly, found that the Master Declaration does 'not 5

apply to the GC Land, and thus Plaintiffs have no standing to enforce it against the Defendants|

25.  Contrary to Plaintiffs’ statement, the Court is not making an “argument” that
Plaintiffs’ are required to exhaust their administrative remedies; that is a “decision”™ on the parf
of the Court. As the Court stated at the November 1, 2016 hearing, Plaintiffs belicve that CC&Rs

of the Queensridge CIC cover the GC tand, and Mr; Peccole is so closely involved in it, hel

decisions are made, Mr. Peccole is so closely involved with the issues, he would never accept
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- 403, 215 P.3d 27, 31 (2009); citing NRS 33.010, University Sys. v. Nevadans Jor Sound Gov't,

any Court's decision, because if it does not follow his interpretation, in Plaintiffs’ mind, the

Court is ' wrong. November 1, 2016 Hearing Transcript, P. 3, L. 13-2;

26. ' Defendants have the right to close the golf course and not water it. This action

27.  Apreliminary injunction is available when the moving party can demonstrate that
the ﬁonmoving party's conduct, if allowed to continue, will cause irreparable harm for which|
compensatory relief is ihadequate and that the moving party has a reasonable likelihood of

success on the merits. Boulder Oaks Cmty. Ass’nv. B & J Andrew Entérs., LLC, 125 Nev. 397

120 Nev. 712, 721, 100 P.3d 179, 187 (2004); Dangberg Holdings v. Douglas Co,, 115 Nev
129,;142, 978 P.2d 311, 319 (1999). A district court has discretion in deciding whether to grant 4
preliminary injunction. Jd. The Plaintiffs have failed to make the requisite showing;

28.  On September 27, 2016, the parties were before the Court on P]aiﬁtiffs’ first
Motion for Preliminary Injunction and, after reading all papers-and pleadings on file, the Court
heard extensive oral argument Iastiﬁg nearly two (2) hours from all parties. The Courf ultimately
conciuded that Plaintiffs failed to meet their burden for a Preliminary Injunction, had failed to
demonstrate irreparable injury by the City’s consideration of the Applications, and failed to
demonstrate a likelihood of success on the merits, amongst other failings;

29.  On September 28, 2016—the day after their Motion for Preliminary Injunction

directed at the City of Las Vegas was heard—Plaintiffs ignored the Court’s words and filed| i

another Motion for Preliminary Injunction which, substantively, made arguments identical tq

those made in the original Motion which had just been heard the day before, except tha:]

Plaintiffs focused more on the “vested ﬁghts” claim, namely, that the applications themselve:

could not have been filed because they are allegedly prohibited by the Master Declaration. Oq

9
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to NRS 278.3195, UDC 19.00.080(N) and NRS 278.0235, which they had failed to exhaust, and

October 31, 2016, the Court entered an Order denying that Motion, finding that Plaintiffs failed
to meet their burden of proof that they have suffered irreparable harm for which compensatory,
damages are an inadequate remedy and failed to show a reasonéble likelihood of success on the;
merits, since the Master Declaration of the Queensridge CIC did not apply to land which was not
annexed into, nor a part of, the Property (as defined in the Master Declaration). The Court also
based its denial on the fact tilat Nevada law does not permit a litigant from seeking to enjoin the
Applicant as a ineans of avoiding well-established prohibitions and/or limitations againsw
interfering with or seeking advanced restraint against an administrative body’s exercisé of
legislative power. See Eaglg Thrifty Drugs & Markets, Inc., v. Hunter Lake/ParerIzt Teacherd
Assoc., 85 Nev. 162, 164-165‘, 451 P.2d 713, 714-715 (1969);

30.  On October 5; 2016, Plaintiffs filed a Motion for Rehearing of Plaintjffs’ ﬁrsJ
iMotion for Preliminary Injunction, without seeking leave ﬁom.the Court. The Court denied the
Motion on October 19, 2016, finding Plaintiffs could not show irreparable harm, because they

possess administrative remedies before the City Planning Commission and City Council pursuant

because Plaintiffs failed to show a reasonable likeiihood of success on tﬁe merits at the
September 27, 2016 hearing and failed to allege any change of cir'cun.nstances since that time that
would show a reasonable likelihood of success as of October 17, 2016;- -

'31. At tht; October 11, 2016 hearing on Defendants City of Las Vegés’ Motion to
Dismiss Amended Complaint, which was ultimately was granted by Order filed October 19,
2016, the Court advised Mr. Peccole, as an individual Plaintiff and counsel for Plaintiffs, that it
believed that he was too close to this” and was missing that the Master Declaration would nof

apply to land which is not part of the Queensridge CIC. October 11, 2016 Hearing Transcript a
13:11-13;

10
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Plaintiffs filed a Motion for Stay in the Slipreme Court. On November 10, 2016, the Nevada

- possibility of success;

32.  On October 12, 2016, Plaintiffs filed a Motion fqr Stay Pending Appeal in
relation to the Order Denying their first Motion for Preliminary Injunction against the Cit.y of
Las Vegas, which sought, again, an ihjunction. That Moti(;n was denied on October 19, 2016, '
finding that Plaintiffs failed to satisfy the requirements of NRAP 8 and NRCP 62(c), Plaintiﬂj
failed to show that the object of their potential writ petition will be defeated if their stay i
denied, Plaintiffs failed to show that they would suffer irreparaBl,e harm or serious injury if the
stay is not issued, and Plaintiffs failed to show a likelihood of suc.cess on the merits;

33.  On October 21, 2016, Plaintiﬁ's filed a Notice of Appeal on the Qrder Deuying[

their Motion for Preliminary Injunction against the City of Las Vegas, and on October 24, 2016,

Supreme Court dismissed Plaintiffs’ Appeal, and the Motion for Stay was therefore denied a:

moot; | | 7
34.  Plaintiffs can‘ assert no harm, let alone “irreparable” harm from the threg-
remaining pending ayplicétions, whichA deal with development of 720 condominiums located 11
mile from Plaintiffs’ home on the Northeast corner of the GC Land;
| 35. Plain_tiffs cannot demonstrate a likelihood of success on the merits. Plaintiffy

have argued the “merits” of their claims ad nausem and they have not had established any

36.  The Court has repeatedly found that the claim that Defendants’ applications Were
“illegal” or “violations of the Master Declaration” is without merit, and such Aclaim is béiné,
maintained without rt;.asonable grounds;

37.  Plaintiffs’ argument within his Renewed Motion is just a rehash of his prioy

arguments that Lot 10 was “part of” the “Property,” (as defined in the Master Declaration) that

11
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- and that he has “vested rights.” These arguments have already been addressed repeatedly;

the flood drainage easements along the golf course are not included in the “not a part” language,

38. In its Findings of Fact, Conclusions of Law and Order Granting Defendants .
Motion to Dismiss, filed November 30, 2016, the Court detailed its analysis of the Master
Declaration, the Declarations of Annéxétion, Lot 10, and the other documents of public record
and made its Findings that the Plaintiffs were not guafanteed a;xy golf course views or acm;s,
and that the adjoining GC Land was not governed bj ﬁw Master Declaration. Those. Findingy
are incorporated herein by reference, as if set forth in full. Specifically Findings No. 51-76 make
clear that the GC Land is not a part of and not s‘ubject to the Master Declaration of the NRS /116
Queensridge CIC;

39.  There is no “new evidence” that changes this basic finding of fact, and Plaintiff
cannot “stob renewal of the 4 applicaﬁons” or “stop the app]ica;‘.ion" allegedly contemplated fo]
property merely adjacent to Plaintiffs’ Lot and which is not within the Queensridge CIC;

40. Since Plaintiffs were on notice of this undeniable fact on September 2, 2016, ye
persisted in filing. Motion after Motion to try and “enjoin” Defendants, that is exactly why thi
Court awarded Defendants _$82,718.50 relating to the second Motion for Preliminary Injunction,|
the Motion for Rehearing and the Motion for Stay (Injunction), and why this Court award
ﬁdditional attorneys’ fees and costs for being forced to oppose a Renewed Motion fo]
Preliminary Injunction and these other Motions now;

41.  The alleged “new” information cited by Plaintiffs--the withdrawal of four
applications without prejudice at the November 16, 2016 City Council meeting--is irrelevant
because this Court cannot and will not, in advance, restrain Defendants from submitting]
applications.  Further, the three (3) _remaining applications are pending and still in thq

administrative process;
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" e.g., McKenzie v. Shelly, 77 Nev. 237, 362 P.2d 268 (1961) (judiciary must not interfere with

| Pfelimiﬁary Injimciion filed on September 28, 2016 was without merit and unsupported by the]

~ embraced be reheard, unless by leave of the court granted upon motion therefor, after notice of

e

42.  Zoning is a matter properly within the province of the legislature and that thej

judiciary should not interfere with zoning decisions, especially before they are even final. See,

board’s determination to recognize desirability of commercial growth within a zbning district);
Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 vP.2d 219 (1968)v(judiciary must no4
interfere with the zoning power unless clearly necessary); Forman v. Eagle Thrifty Drugs and
Martets, 89 Nev. 533, 516 P.2d 1234 (1973) (statutes guide the zohing process and the means off
implemeﬁtation until amended, repealed, referred | or changed through initiative). Co'urﬂ
intervention is not “clearly necessary” in this instance;

r

43.  Plaintiffs have admitted to the Supreme Court that their duplicative Motion for

law. In their Response to Motiori to Amend Caption and Joinder and Response to the Motion 10
Dismiss Appeal of Order Granting the City of Las Vegas Motion to Dismiss Amended Complaint,

filed November 10, 2016, Plaintiff’s state:“..[TThe case of Eagle Thrifty Drugs & Market, Ine. v.

Hunter Lake Parent Teachers Association, 85 Nev. 162 (1969) would not allow directing of a|

Preliminary Injunction against any party but the City Council. Fore Stars, Ltd., 180 Land
Co LLC, Seventy Acres, LLC, Yohan Lowie, Vickie DeHart, Frank Pankratz and EHB)

Companies, LLC could not be made parties to the Prelimina

Injunction because only ¢h:

City was appropriate under Eagle Thrifty.” (Emphasis added.) Yet Plaintiffs have now filed

“Renewed” Motien for Preliminary Injunction;
44, Procedurally, Plaintiffs’ Renewed Motion is improper because “No motions once

heard and disposed of may be renewed in the same cause, nor may the same matters therein

13
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provided an opportunity for Plaintiffs (or Defendants) to file any additional documents 011

such motion to the adverse parties.” EDCR 2.24 (Emphasis added.) This is the -sec':ond time the
Plaintiffs haye failed to seek leave of Court before filing such a Motion; A »

45. © After hearing all of the arguments of Plaintiffs and Defendants, Plaintiffs have
failed to meet their burden for a preliminafy injmcﬁon against Defendants, and Pla.intiffs havc.
no standing to do so; | v -

- Plaintiffs’ Motion for Leave to Amend Amended Cémplaint

46.  Plaintiffs have already been permitted to amend their Complaint, and did so on|
August 4, 2016; A

47.  Plaintiffs deleted the Declaratory Relief cause of action, but maintained a cause of
z;cﬁon for injunctive relief even after :Pl.aintiffs were ad\/ised that the same cou}d not be
sustained, Plaintiffs withdrew the Breach of Contract cause of action and replaced it with a caUSé
of action enﬁtled “Violations of Plaintiffs’ Vested Rights,” and Plaintiffs’ Fraud cause of action

remained, for all intents and purposes, unchanged;

48.  Plaintiffs were given the opportunity to present a proposed Amended Complainte ’

and failed to do so. There is no Amended Complaint which supports the new alter ego theory]

Plaintiffs suggest;

49.  After the November 1, 2016 hearing on the Motion to Dismiss, the Court

requests, including a request to Amend the Complaint, with a deadling of November 15, 2016
Plaigtiffs’ Motion to Amend Amended Complaint was not filed within that deadline;

50. ' EDCR 2.30 requires a copy of a proposed amended pleading to be attached to any|
motion to amend the pleading. Plaintiffs never attached a proposed amended pleading, in|

violation of this Rule. This makes it impossible for the Court to measure what claims Plaintiffy

14
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-argument;

propose, other than those outlined in their briefs, all of which are based on a failed and unfrue

51.  Plaintiffs continue to attempt fo enjoin the City from completing its legislative

function, or to in advance, restrain Defendants from submitting appliéations for consideration,

This Court has repeatedly Ordered that it will not do that;

52.  The Court considered Plaintiffs’ oral request from November 1, 2016 to amend
the Amended Complaint, and made a Finding in its November 30, 2016 Order of Dismissal, af
paragraph 90, “Although ordinarily leave to amend the Complaint should be freely given when|
justice requires, Plaintiffs have already amended their Complaint once and lhave 'faile,d to state al
claim against the Defendants. For the reasons set forth hereinabove, Plaintiffs shall not be
permitted to amend their Complaint a second time in relation to their claims against Defendantg
as the attempt to amend the Complaint would l;e futile;”

53.  Further amending the Complaint, under the theories proposed by Plaintiffs,
Ms futile, The Fraud cause of action does not state a claim upon which relief can be
granted, as the alleged “fraud” lay in the premise that there was a representation that the golf
course would remain a golf course in perpetuify. Again, Plaintiffs’ own purchase document
evidence that no such guarantee was made and that Plaintiffs wefe advised that future)
development to the adjoining property could occur, and could impair their views or lot
advantages. The alleged representation is incompetent (See NRCP 56(e)), fails woefully for lack
of particularity as required by NRCP 9(b), and appears disingenuous under the facts and law of
this case;

54, The Fraud claim also fails because Plaintiffs voluntarily dismissed the
Defendants—all his relatives or their entities--who allegedly made the fraudulent representationsH

that the golf course would remain in perpetuity;
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'granted because their allegations failed to meet the basic and fundamental elements of Fraud: (1

| constitute fraudulent conduct by Defendants because third-parties allegedly represented at some

55.  While it is true that Defendants argued that Plaintiffs did not plead their Fraud
allegations with particularity as required by NRCP 9(b), Defendants also vociferously argued in|

their Motion to Dismiss that Plaintiffs failed to state a Fraud claim upon which relief could bej

a false representation of fact; (2) made to the plaintiff; (3) with knowledge or belief that the
representation was false or without a sufficient basis; (4) intending to induce reliance; (5)
creating justifiable reliance by the plaintiff; (6) resulting in damages. Blanchard v. Blanchard)
108 Nev. 908, 911, 839 P.2d 1320, 1322 (1992). The Court concurred; ‘

- 56.  To this day, Plaintiffs failed to identify any actual false or misleading statements#
ﬁlgde by Defendants to them, and that alone is fatal to their claim. Defendants’ zoning and land|

use applications to the City to proceed with residential development upon the GC Land does nof

(unknown) time roughly 16 years earlier that the golf course would never be replaced with
residential development;

57.  Plaintiffs do not and cannot claim that they justifiably relied on any supposed
misrepresentaﬁ_on by any of the Defendants or that they suffered damages as a result of the
Defendants” conduct because such justifiable reliance requires a causal connection between the ‘
inducement and the plaintiff’s act or failure to act resulting in the plaintiff’s detriment;

58,  Plaintiffs have not, and cannot claim that any representations on the part off
Defendants lead them to enter into their “Purchase Agreement” in April 2000, over 14 yearsJ
prior to any alleged representations or conduct by any of the Defenda.nts. The Cour't was left to
wonder if any of these failings could be cotrected in a second amended complaint, as Plaintiffs
failed to éroffer a proposed second amended complaint as is required under EDCR 2.30. A

such, Plaintiffs’ Motion to Amend Complaint was doomed from the outset;
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agreements with Defendants regarding flood drainage and nor any jurisdiction nor standing toj

asserted by the governmental authdrity having jurisdiction;

59.  All of Plaintiffs’ claims are based on the theory thgt Plaintiffs have “vested
rights” over the Defendants and the GC Land. The request for injunctive relief is baséd on the
assertion of alleged “rights” under the Master Declaration;

60. | T‘He Court has already found, both of Plaintiffs’ legal theories (1) thé zoning‘
aspect and exhaustion of administrative remedies, and (2) the alleged breach of the restrictive]
covenants under a Master Declaration “contract,” are ‘maintained without reasonable ground,
Defendants are not parties to the “contract” alleged to have been breached, and Court

intervention is not “clearly necessary” as an exception to the bar to intetfere in an administrativel
process;
]
- 61.  The zoning on the GC Land dictates its use and Defenda}'nts rights to develop theiy
land;

62.  Plaintiffs’ reargumen£ of the “Lot 10” claim, which Plaintiffs have argued Before,
which this Court asked Plaintiffs not to rehash, is without merit. Drainage easements upon the
GC Land in favor of the City of Las Vegas do not make the GC Land a part of the Queensridge
CIC. The Queensridge CIC would have to be a party to the drainage easements in order to have
rights in the easements. Plaintiffs presented no evidence to establish that the Queensridge CIC i
a party to any drainage easements upon the GC Land;

63.  Plaintiffs do not represent FEMA or the government, who are the authoritiej

having jurisdiction to set the regulations regarding “flood drainage.” Plaintiffs do not Ahave any|
claim or assert “drainage” rights. Any claims under flood zones or drainage easements would be

64.  Notwithstanding any alleged “open space” land use designation, the zoning on the]

GC Land, as supported by the evidence, is R-PD7. Plaintiffs latest argument suggests the land ig
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.Tivoli Village is an example of where drainage means were changed and drainage challenge

“zoned” as “open space” and that they have some right to prevent any modiﬁcati'oﬁ of that|
al_leged designation under NRS 278A. But the Master D(;claration indicates that Queensridge is

NRS Chapter 116 community,'and NRS 116.1201(4) specifically and unambiguously provides,
“The provisions of chapters 117 and 278A of NRS do not apply to common-interes*

communities.” The Plaintiffs do not have standing to even make any claim under NRS 278A;

" 65,  There is no evidence of any recordation of any of the GC Land, by deed, lien, o .

by any other exception to title, that would remotely suggest that the GC Land is witflin a planned
unit development, or is subjéct to NRS 278A, or that Queensridge is governed by NRS 278A
Rather, Queensridge is governed by NRS 116;

66. ~ NRS 278.349(3)(e) states “The governing bt;dy, or planning commission if it is]
authorized to taice final action on a tentative map, shall co‘nsider: Conformity with bthe zoning#
o\rdinanoes md master plan, exicept that if any existiig zoning ordinance is inconsistent with the
master plan, the zoning ordinance takes precedence;”

67.  The Plaintiffs do not own the land which allegedly contains the drainage pointc-\;d

out in Exhibits 11 and 12. It is Defendants’ responsibility to deal with it with the government,

were addressed by the developer. Plaintiffs have no s.tanding to enforce the maintenance of
drainage easement to which they are not a party;

68.  Plaintiffs’ Amended‘ Complaint, itself, recognizes that the Master Declaration|
does not apply to the land proposed to be developed by the Defendants, as it states on page 2,
paragraph 1, that “Larry Miller did not protect the Plaintiffs’ or homeowher’s vested rights by
including a Restrictive Covenant that Badlands muét remain a goif course as he and other agents
of the developer had represented to homeowners.” The Amended Complaint reiterated at page

10, paragraph 42, “The sale was completed in March 2015 and conveniently left out any,
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restrictions that the golf course musf remain a golf course.” Id. Thus, Plaintiffs proceeded‘in
prosécuting thié case and attempting to enjoin development with full knowledge that there werq
no applicable restrictions, conditions and covenants from the Master ‘Declaration which applied
to the GC Land,Aand there were no restrictive covenants in place relating to the sale which '
prevented De_féndants from doing so; |

‘ 69.  Plaintiffs improperly aséért that the Motion to Dismiss relied primarily upon thej
“ripeness” doctrine and the allegation that the Fraud Cause of Action was not pled .with
particularity. But this is not true. The Motion to Dismiss was granted because» Plaintiffs do n61
possess the “vested rights” they assert because the GC Land is not part of Queensridge CIC and ,
ndt subject to its CC&Rs. The Fraud claim failed because Plaintiffs could no‘t~state the elemen;cs
of a Fraud Cause of Aétio_n. They never had any conversations with any of the Defenﬂanté prid
to purchasing their Lot and therefore, no fraud could have been' coMﬁed by Defendants againsJ
Plaintiffs in relation to their home/lot purchase because Defendants never made any knowingly
false representations to Plaintiffs upon which Plaintiffs relied to their detrimeﬁt, nor as statt;,d by
Plaintiff to the Court did Defendants ever make any representations to Plaintiffs at all. Plaintiffs’
were denied an epportunity to amend their Complaint a second time because doing so would be
futile given the fact that they have failed to state claims and cannot state claims for “vested
rights” or Fraud; )

70.  None of Plaintiffs’ alleged “changed circmnstances”—-néither the. withdrawal of
applications, the abatement of others, or the introduction of new ones, changes the fundamental‘ )
fact that Plaintiffs Vhavev no standing to enforce the Master Declaration against the GC Land, o
B;Hy other land which was not annexed into _the Queensridge CIC. It really is that simple; |

“T1. Likewise, the claim that because applications were withdrawn by Defendants af

the City Council Meeting and the rest were held in abeyance, that the Eagle Thrifly case no
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Eagle Thrifty neither allows such advance restraint, nor does it condone such advance restraing
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- See EDCR 2.30. The Court is compelled to deny Plaintiffs’ Motion to Amend;

longer applies and nio longer prevents a preliminary injunction to enjoin Defendants from)
submitting future Applications, fails as a matter of law. Plaintiffs’ Motion to Amend remailgs
improper under Eagle Thrifty becanse Plaintiffs are effectively seeking to restrain the City of Lag

Vegas by requesting an injunction against the Applicant, and they are improperly seeking to

restrain the City from hearing future zoning and development applications from Defendants)

by directing a prehmmary injunction against the Appl1cant
72.  Amending the Complamt based on the theories argued by Plaintiffs would be
futile, and Plaintiffs continue to fail to state a claim upon which relief can be granted;
[ 73.  Leave to amend should be freely grahted “when justice so requires,_” but in this
case, justice requires the Motion for Ieave to Amend be denied. It would be futile. Additionally,

Plaintiffs have noticeably failed to submit any proposed second amended Complaint at any timé

"

" : )
Plaintiffs’ Motion for Evidentiary Hearing and Stay of Order for Rule 11 Fees am‘ll
Costs . .

74,  Plaintiffs are not entitled to an Evidentiary Hearing on the Motion for Attomeys’
Fees and Costs. NRS 18.010(3) states “in awarding attorney's fees, the court may pronounce itg]
decision on the fees at the conclusion of the trial or special proceeding without written motion
and with or without presentation of additional evidence.” '

75.  Plaintiffs’ seek an Evidentiary Hearing on the “Order for Rule 11 Fees and
Costs,” but the request for sanctions and additional attorneys® fees pursuant to NRCP 11 wag|
denied by'thisv Court. Plaintiffs do not seek reconsideration of that denial, and no Evidentiary‘

Hearing is warranted;
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‘grounds.....” “The moving party must present a‘prima facie -case...showing that (1) the factsi

76.  The Motion itself if procedurally defective. It contains only bare citatigns to
statues and rules, and it contains no Affidavit as required by EDCR 2.21 and NRCP 56(e);

77. NRCP 60(b) does not allow for Evidentiary Hearing to give Plaiutiffj

“opportunity to present evidence as to why they filed a Motion for Preliminary Injunction agains

Fore Stars and why that was appropriate.” It allows the setting aside of a default judgment due to
nﬁstakes, inadvertence, excusable neglect, newly discovered evidence or fraud. With respect to
the Motion for Attorneys’ Fees and Costs and Order granting the same, this is not even alleged;
78.  Plaintiffs must establish “adequate cause” for an Evidentiary Hearing. Rooney v.
Rooney, 109 Nev. 540, 54243, 851/’: P.2d 123, 124-25 (1993). Adequate cause “requires|

something more than allegations which, if proven, might permit inferences sufficient to establish

alleged 1n the affidavits are relevant to the grounds for modiﬁcatidn; and' (2) the evidence is nof]
merely cumulative or impeaching.” Id.

79.  Plaintiffs have failed to establish adequate cause for an Evidentiary Hearing.
Plaintiffs have not even submitted a supporting Affidavit alleging any facts whatsoevel.;;

80. "Only in very rare instances in which new issues of fact or iaw are raised
supporting a ruling contrary to the ruling already reached should a motion for.rehearing be
gfanted." Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (76). "Rehearings are;
not granted as a matter of right, and are not allowed for the purpose of reargument." Geller v.
McCown, 64 Nev. 102, 108, 178 P.2d 380, 381 (1947) (citation omitted). Points or contentiong
available before but not raised in the original hearing cannot be maintained or considered on

rehearing. See Achrem v. Expressway Plaza Lid. P'ship, 112 Nev. 737, 742, 917 P.2d 447, 450
(1996);
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81. .There is no basis for an Evidentiary Hearing under NRCP 59(a). There were no
irregularities in the proceedings of the court, or any order of the court, or abuse of discretion
whereby either party was prevented from having a fair triai. There was no misconduct of the
court or of the prevailing party. There was no accident or surprise which ordihary prudeﬁce
could not have guarded against. There was no newly discovered evidence material for the party
making the motion which the party could not, with reasonable diligence, have discovered of
produced at trial. There were no e);cessive damages being given under the inﬂuence of passioq
of prejudice, and there were no errors in law occurring at the trial and objecied to by the partyj]
making the motion. If anything, the fact that Defendants were awardeq 56% -of their incurred
attorneys” fees and costs relating to the preliminary injunction iésues,‘ and denied additional
sanctions pursuant to NRCP 11, demonstrates this‘ Court’s evenhandedﬁess and fairness to thej
Plaintiffs; -

82. - Plaintiffs are not automatically entitled to an Evidentiary Hearing on the issue of
attorneys” fees and costs, and the decision to forego an evideI;tiary hearing does not deprive :
party of due proceés rights if the party has notice and an opportunity to be heard, Lim v. Willie
W Grp., No. 61253, 2014 WL 1006728, at *1 (Nev. Mar. 13, 2014). See, also, Jl;nes v.'Jones,
22016 WL 3856487, Case No. 66632 (2016);

83. In this case, Plaintiffs had notice and the opportunity to be heard, and already]
presented to the Court the evidence they would seek to present about why they filed a Motion fox
a Preliminary Injunction against thesé Defendants, having argued at the September 27, 2016
Hearing, the October 11, 2016 Hearing, the November 1, 2016 Hearing and the January 10, 2017,
hearing that they had “Veéted rights to enforce “restrictive ‘cévenan‘ts” against Defendants undex|

the Gladstone v. Gregory case. Those arguments fail;
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" Motion for Rehearing, which Motions were the basis of the award of attorneys’ fees and costs,

84.  The Court also gave Plaintiffs the opportunity to submit any further evidence they
wanted, with a deadline of November 15, 2016. The Court considered all _evidence timely]
submitted; _

85.  Plaintiffs filed on No%lember 8, 2016 Supplemental Exhibits with their argumen
regarding the “Amended Master Declaration” and on November 18, 2016 “Additional
Information” including description of the City'Council Meeting. Plaintiffs also filed on
November 17, 2016, their Response to the Motion for Attorneys’ Fees and Costs;

86.  On its face, the facts claimed in Plaintiffs’ Motion, unsupported by Afﬁdavita

-regarding why he had to file the first Motion for Preliminary Injunction, second Motion foﬁ.

Preliminary Injunction on September 28, 2016, the Motioﬁ for Stay Pending Appeal and thej

are unbelievable. Plaintiffs claim that the City was dismissed as a Defendant and the “only]

remedy” was to file directly against the Defendants. But Plaintiffs filed their Motion fo]

Preliminary Injunction against Fore Stars the day after the hearing on their first Motion fo

.Prel—iminary Injunction—even before the decision on their first Motion was issued detailing the]-

denial of the Motion and the analysis of the Eagle Thriﬁy case. The Court had not even heard,
let alone granted, City’s Motion to Dismiss at that time; | |
87.  Plaintiffs’ justification that the administrative process came to an end when four]
applications were withdrawn \;vithout prejudice, three were held in abeyance, and “g
contemplated additional violation of the CC&R’s appeared on the record” is also without merit]
Aside from the fact that Plaintiffs are not permitted to restrain, in advance, the filing of
applications or the City’s consideration of the}n, factually, as of September 28, 2016, the
Planning Commi;sion Meeting had not even occurred yet (let alone the City Council Meeting),

The administrative process was still ongoing;
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claim of the opposing party was brought without reasonable ground or to harass the prevailing

88.  The claim that the Gladstone case was applicable directly against restrictive
covenant violators after the administrative process ended and Defendants were “no longes
protected by Eagle Thrifty” is, again, belied by the fact that the CC&R’s do not apply to, and
cannot be enforced against, land that was not annexed into the Queensridge CIC. Gladstone
does not apply .- Plaintiffs’ argument is not convincing;

89.  Plaintiffs’ arguments regarding how “fiivolous” is defined by NRCP 11 i
irrelevant because these additional sanctions against Plaintiffs’ counsél were denied as moot, in
light of the Court awarding Defendants attorneys® fees and costs under NRS 18.010(2)(b) and
EDCR 7.60;

© 90. Defendants’ Motion sought an award of $147,216.85 in attorngys’ fees and costs,
dollar for dollar, incurred in having to defeat Plaintiffs: repeéted efforts to obtain a preliminary
injunction against Defendants, which multiplied the proceedings umnnecessarily. After
considering Defendants’ Motion and Supplement and Plaintiffs” Response, the Court awarded

Defendants $82,718.50. The attorneys’ fees and costs awarded related only to those efforts to

obtain a preliminary injunction through the end of October, 2016, and did not include or conside
the additional attorneys’ fees, or the additional costs, which were incurred by Defendants _relatiﬁ
to the Motions to Dismiss, or the new filings after October, 2016; |

91. NRS 18.010, EDCR 7.60 and NRCP 11 are distinct rules and statue's.,' and the;
Court can apply any of the rules and statues which are applicable;

92. NRS § 18.010 makes allowance for attorney’s fees when the Court finds that thej

party, and/or in bad faith, NRS 18.010(2)(b). A frivolous claim is one that is, “both baseless and
made without a reasonable competent inquiry.” Bergmann v. Boyce, 109 Nev. 670, 856 P.2d

560 (1993). Sanctions or attomeys’ fees may be awarded where the pleading fails to be well ‘
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' P.3d 1280 (Nev. 2006).

to increase costs unreasonably and vexatiously, and (4) Fails or refuses to comply with these

grounded in fact and warranted by existing law and where the attorney fails to make a reasonable
competent inquiry. Id. The decision to award attorney fees against a party for pursuing a claim
without reasonable ground is within the district court's sound discretion and will not be

overturned absent a manifest abuse of discretion, Edwards v. Emperor’s Garden Restaurant, 130}

93. NRS 18.010 (2) provides that: “The court shall fiberally construe the provision%
of this paragraph in favor of awarding attorney’s fees in all appropriate situatiops. It is the intent
of the Legislature that the court award attorney’s fees pursuant to this paragraph and imposi
sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all. appropriate
situations to punish for and deter ﬁivdlous or vexatious cla'ims and defenses because such claim#
and defenses overburden limited judicial resources, hinder the timely resolution of meritorious
claims and increase the costs>0f engaging in business and providing professional services to the

public.”

94. ' EDCR 7.60(b) provides, in pertinent part, for the award of fees when a party]

without just cause: (1) Presents to'the court a motion or an opposition to a motion which is

obviously frivolous, unriecessary or unwarranted, (3) So multiplies the proceedings in a case a

niles;

95.  An award of attorney’s fees and costs in this ca;se was appropriate, as Plaintiffs’
claims were baseless and Plaintiffs’ counsel did not méke a reasonable :;md competent inquiry,
before proceeding with their first Motion for Preliminary; Injunction after receipt of the
Opposition, and in filing their second Preliminary Injunction Motion, their Motion for Rehean'ngj ‘

or their Motion for Stay Pending Appeal, particularly in light of the hearing the day prior.
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"Plaintiffs® Motions were the epitome of a pleading that “fails to be well grounded in fact and)

" Preliminary Injunction against the non-Applicant Defendants whose names do not appear on the

respond to the repetitive filings of Plaintiffs. Plaintiffs’ Motions are without merit and

warranted by existing law and where the attorney fails to make a reasonable competent inquiry;”

96. There was absolutely no competent evidence to support the contentions in
Plaintiffs’ Motions--neither the purported “facts” they asserted, nor the “irreparable harm”.thatj
they alleged would occur if their Motions were denied. There was no Affidavit or Declaration|
filed supporting those alleged facts, and Plaintiffs even changed the facts of this case to suit their
needs by transferring title to their property mid-litigation after the Opposition to Motiqn foJ
Preliminary Injunction had been filed by Defe;ldants. Plaintiffs were blindly asserting “vested
rights” which they had no right to assert against Defendants;

97.  Plaintiffs certainiy dld not, and cannot present any set of ’circumstances uude:I

which they would have had a good faith basis in law or fact to assert their Motion for

Applications. The ndn-Apﬁlicant Defendants had nothing to do with the Applications, and
Plaintiffs maintenance of the Motion against the non-Applicant Defendants, named personally,
served no purpose but to harass and annoy and cause them to incur unnecessary fees and costs;
98.  On October 21, 2016, Defendants filed their Moti§n for Attorneys’ Fees and
Costs, seeking an award of attorneys’ fees and costs pursuant to EDCR 7.60 and NRS 18.070,
which was set to be heard in Chambers on November 21, 2016. Plaintiffs filed a response onj
November 17, 2016, which was considered by the Court;

99.  Defendants have been forced to incur significant attorneys’ fees and costs to

unnecessarily duplicative, and made a repetitive advancement of arguments that were without

merit, even after the Court expressly warned Plaintiffs that they were “too close” to the dispute;
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100.  Plaintiff, Robert N. Peccole, Esq., by being so personally close to the case, is so
blinded by his personal feelings that he is ignoring the key issues central to the causes of action)
and failing to recognize that continuihg to pursue flawed claims for relief, and rehashing thej
arguments again and again, following the date _of the Defendants” September 2, 2016 Opposition|
is improper and unnecessarily harms Defendants; |

101. In making an award of attorneys’ fees and costs, the Court shall coﬁside;r the
qu;dlity of the advocate, the character of the work to be done, the work actually performed, and
the result. Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969). Defendants
submitted, pursuant to the Brunzell case, affidavits regarding attorney’s fees and costs thgy
requeste&. The Court, in its separate Order of January 20, 2017, has analyzed and found, and
now reaffirms, that counsel meets the Brunzell factors, that the costs incurred were reasonable;
and actually incurred pursuant to Cadle Co. v. Woads & Erickson LLP, 131 Nev. Adv. Op. 15
(Mar. 26, 2015), and outlined the reasonableness and necessity of the attomeys’ fees and costs
incurred, to which there has been no challenge by Plaintiffs;

102.  Plaintiffs were on notice that their position was maintained without reasonable
ground after the September 2, 2016 filing of Defendants’ Opposition to the first Motion 'foﬂ
Preliminary Injunction. The voluminous documentation attached thereto made clear that the
Master Declaration does not apply to Defendants’ land which was not annexed into the
Queensridge éIC. Thus, relating to the preliminary injunction issues, the sums incurred after]
September 2, 2016 were r;easonable and necgssé;y, as Plaintiffs continued to maintain thein
frivolous position an;i filed multiple, repetitive documents which required response;

103. Defendants are the prevailing party when it comes to Defendants” Motions fox-

Preliminary Injunction, Motion for Stay Pending Appeal and Motion for Rehearing filed in)
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September and October, and Plaintiffs’ position was maintained without feasonable ground or to
harass the prevailing party. NRS 1 8.' 010; |

104, Plaintiffs presented. to the court motions which were, or became, frivolous
unnecessary or unwarranted, in bad faith, and which so multiplied the proc.eedings in a case as to
increase costs unreasonably and vexatiously, and failed to follow the tules of the Cout, EDCRJ‘
7.60; | -

105.  Given these facts, there is no basis to hold an Evidentiary Hearing with respect to
the Order granting Defendants’ attorneys’ fees and costs, and the Order should starid;

Plaintiffs’ Opposition io Coun?ermoﬁon for Fees and Costs

106. This Opposition to “Countermotion,” substantively, does not address the pendin%
Countermotions for attorneys’ fees and costs, but rathér the Motion for Attorneys’ Fees and
Costs whi%:h was filed October 21, 2016 éﬂd granted November 21, 2016;

107. The Opposition to that Motion was required to be filed on or before NovemberJ
10, 2016. It was not filed untﬂ January 7, 2017; |

108. Separately, Plaintiffs filed a “response” to the Motion for Attorneys’ Fees and
Costs, and Supplement thereto, on November 17, 2016. As indicated in the Court’s Novéfnbe
21, 2016 Minute Order, as confirmed by and incorporated into the Fee Order filed January 20,
2017, that Response was reviewed and considered; _

109. Plainfiffs did not attach any Affidavit as required by EDCR 2.21 to attack the
reasbnableness or the attorneys’ fees and costs inc1.1rred, the necessity of the attorneys’ fees and
costs, or the accuracy of the attorneys’ fees and costs incurred; .

110.  There is sufficient basis to strike this untimely Opposition pursuant to EDCR 2.21|:

and NRCP 56(e) and the same can be construed as an admission that the Motion was meritoriousJ

and should be granted;
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that would allow for attorneys’ fees and costs.” Defendants clearly cited to NRS 18.010 and

111. On the rﬁerits, Plaintiffs’ “assumptions” that “attomeys’ fees and costs are bein,
requested based upon the M(;tion to Dismiss” and that “sanctions under Rule 11 for filing
Motion for Preliminary Ihjuﬂcfion aéainst Fore Stars Defendants” is incorrect. As made clear by
the itemized billing statements submitted by Defendants, none of the attorneys’ fees and costsi
requested within that Motion relatéd to the Motion to Disnﬁss. Further, this is also clear because
at the time the Motion for Attorneys’ Fees and Costs was filed, the hearings on the City’s Motion
to Dismiss, or the remaining Defendants Motlon to Dismiss, had not even occurred;

112.  Plaintiffs erroncously claim that Defendants cited “no statutes or written contractsi

i

EDCR 7.60;

The argument that if this Court declines to sancnon Plaintiffs’ counsel pursuant tol
NRCP 11, they cannot grant attorneys’ fees and costs pursuant to NRS 18.010 and EDCR 7.60 13f
nonsensical. These are district statutes with distinct bases for awarding fees;

114. This Court was gracious to Plaintiffs’ counsel in e);ercising its sound discreﬁon m ‘
denying the Rule 11 request, and had solid ground for awarding EDCR 7.60 sanctions and
attorneys’ fees under NRS 18.010 under the facts;

115.  Since Motion for Attorneys’ Fees and Costs, and Supplement, was not relating toj
the Motion to Dismiss, the arguments regarding the frivolousnesé of the Amended Complaint
need not be addressed within this section; ‘ |

11v,6. The argu‘meﬁt that Plaintiffs are entitled to fees because they “are the prevailingJ
party under the Rule 11 Motion” fails. Defendants prevailed on every Motion. That the Clqunv
declined to impose additional sanctions against Plaintiffs’ counsel does not make Plaintiffs the
“prevailing party,” as the Motion for Attorneys’ Fees and Costs was granted. Moreover,

Plaintiffs have not properly sought Rule 11 sanctions against Defendants;
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| Motion has been granted. The Opposition was improper and should not have been belatedly

117. There is no statute or rule that allows for the filing of an ‘Opposition‘ after af

filed. It compelled Defendants to further respond, éausing Defendants to incur further{

unnecessary attorneys’ fees and costs;

. I’laintiﬁ‘s’ Motion for Court to Reconsider Order of Dismissal

118. Plaintiffs seck reconsideration pursuant to NRCP 60(b) based on the alleged

“misrepresentation” of the Defendants regarding the Amended Master Declaration at the

November 1, 2016 Hearing;

119. No such “misrepresentation” occurred. The record reflects that Mr. Jimmerson

was reading correctly from the first page of the Amended Master Declaration, which states it wag

“effective October, 2000.” The Court understood that to be the effective date and not necessarily]
the date itAwas signed or recorded. Defendants also provided the Supplementai Exhibit R which
evidenced that the Amended Master Declaration was recorded on August 16, 2002, and
reiterated it was “effective October, 2000,” as Defendants’ counsel accurately stated. Thiy
exhibit also nggated Plaintiffs’ earlier contention that the Amended Master Declaration had not
been recorded at all. Therefore, not only was there no misrepresentation, there was transparency
by the Defendants in open Court;

| 120. The Amended Master Declaration did not “take out” the 27-hole golf course from

the definition of “Property,” as. Plaintiffs erroneously now allege. More accurately, it excluded

the entire 27-hole golf course from the possible Annexable Property. This means that not only|

was it never annexed, and therefore never made part of the Queensridge CIC, but it was no
longer even eligible to be annexed in the future, and thus could never become part of the

Queensridge CIC;
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Annexation. This never occurred;

‘documents in granting or denying a motion to dismiss;

121." It is significant, however, that there are two (2) recorded documents, the Masterr
Deplaration and the AmendeduMaster Declaration, which both make clear in Recital A that the
GC Land, since it was not annexed, is not a part of the Queensridge CIC;

122.  Whether the Amended Master Declaration, effective October, 2000, was recorded
in October, 2000, March, 2001 or August, 2002, does not .matter, because, as Defendants pointed|
out at the.hearing, Mr. Peccole’s July 2000 Deed indicated it was “subject to the CC&Rs that
were recorded at the time and as may be amended in the future” and that the “CC&Rs which he
knew were going to be ‘amended and subject to being afnended, 'were amended;” - '

123. The only effect of the Amended Master Declaratiqn?s language that the “entirg
27-hole golf course is not a part of the Property or the Annexable Property” instead of just the
“18 holes,” is that fhe 9 hoies which were never annexed were no longer even annexable.
Effectively, William and Wanda Peccole and their entities took that lot off the table and madd

clear that this lot would not and could not later become part of the Queensridge CIC;

124. - None of that means that the 9-holes was a part of the “Property” before—as thig )

Court clearly found, it was not. The 1996 Master Declaration makes clear that the 9-holes wag

only Annexable Property, and it could only become “Property” by recording a Declaration of ‘

125.’ The real relevance of the fact that the Amended Master Declaration was recorded,
in the context of the Moﬁon to Dismiss, is that, pursuant to Brelint v. Preferred Equities, 109

Nev. 842, the Court is permitted to take judicial notice of, and take into consideration, recorded

126. Plaintiffs ignore the fact that notwithstanding the fact that the Amended MastevJ
Declaration, effective October, 2000, was not recorded until August, 2002, Plaintiffs transferred

Deed to their lot twice, once in 2013 into their Trust, and again in September, 2016, both timesJ

31

ROR024014

25423

A b



—

2 3 B Y REBRIREBE %I o & 2 6 8 ~ o

after the Amended Master Declaration (which they were, under their Deeds, subject to) wasf
recorded and both times with notice of the development rightsA and zoning rights associated with

- the adjacent GC Land;

O 8 NN A W s WN

" even other members of the Queensridge CIC. This last minute argument is without basis in fact

| "substantially different evidence is subsequently introduced or the decision is clearly erroneous."

127. Plaintiffs’ argument that the Amended Master Declaration is “invalid” because it

“did not contain the certification and signatures of the Association President and Secretary” i
N .
irrelevant, since the frivolousness of Plaintiffs’ position is based on the original Mas;e]
Declaration and not the amendment. But this Court notes that the Declarations of Annexationy
which are recorded do not contain such signatures of the Association President and Secretaryj
either. Hypothetically, if that renders such Declarations of Annexation “invalid,” then Parcel 19/
i ,

where Plaintiffs’ home sits, was never properly “annexed” into the Queensridge CIC, and thu

Plaintiffs would have no standing to assert the terms of the Master Declaration against anyone;

or law;

128. A Motion for reconsideration under EDCR 2.24 is only appropriate when

Masonry & Tile Contractors Ass'n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741,
941 P2d 486; 489 (1997). And so motions for reconsideration that preseﬂt no new evidence o]
intervening case law are "superfluous,” and it is an "abuse of discretion" for a trial court to
considér such motions. Moore v. City of Las Vegas, 92 Nev. ‘402, 405, 551 P.2d 244, 246 (76).
,129' Plaintiffs’ request that the Order be reconsidered because it does not conside
issues subsequent to the City Council Meeting of November 16, 2016 is also without merit. The
Motion to Dismiss was heard on November 1, 2016 and the Court allowed the parties until
November 185, >2016 to supplement their filings. Although late filed; Plaintiffs did filg

“Additional Information to Brief,” and their “Renewed Motion for Preliminary Injunction,” on
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November 18, 2016—before issuance of the Findings of Fact, Conclusions of Law, Order.ana
Jz;dgmenr on Novémber 30" —-putting the Court on notice of what occurred at the City Council
Nieeting. However, as found hereinabove, the withdrawal and abeyance of City Councill
Applications does not matter in relation to the Motion to Dismiss. Plaintiffs did not possessJ
“vested rights” over Defendants” GC Land before the meeting and they do not possess “vested
rights” over it now;

130.  Plaintiffs’ objection to the Findings relating NRS 116, NRS 278, NRS 278A and
R-PD7 zoning is also without merit, because those Findings are supported by the SupplementJ
timely filed by Defendants, and those statutes and the zoning issue are all relevant to this case
witﬁ respect to Defendants’ right to deveiop their land. This was raised and discussed in the
Motion to Dismiss and Opposition to the first Motic;n for Preiiminary Injunction, and préperly
and timely supplemented. Defendants did specifically and timely submit multiple documents
including the Declaration of City Clerk Luann Holmes to attest to the fact that NRS 278A doe
not apply to this controversy, and thus it is clear that the GC Land is not part of or within
planned unit development. Plaintiffs do not even possess standing to assert a claim under NRS
2’%8A, as they are governed by NRS 116. Further, Defendants® deeds coﬁtain no title exception or
reference to NRS 278A, as would be required were NRS 278A to apply, which it does not;

131. Recital B of the Master Declaration states that Queensridge is a “common interest
community pursuant to Chapter i16 of the Nevada Revised Statutes.” Plaintiffs raised issues
concerning NRS 278A. While Plaintiffs may not have specifically cited NRS 278A in their
Amended Complaint, in paragraph 67, they did claim that “The Citj of Las Vegas with respect to
the Queensridge Master Planned Development required ‘open space’ and “flood drainage’ upon
the acreage designated as golf course (The Badlands Golf Course)-.” NRS 278A, entitled,

“Planned Unit Development,” contains a framework of law on Planned Unit Developments, as
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defined therein, and their ;common open space.” NRS 116.1201(4) statés that the provisions of
NRS 278A do not apply to NRS 116 common-interest communities like Qﬁeensridge. Thus,)
while Plaintiffs may not have directly mentioned NRS 2784, they did make an allegation'.
invoking its applicability; |
132.  Zoning on the subject GC Land is appropriately referenced in the November 30,

201A6 Findings of Fact, Conclusions of Law, Order and Judgment, because Plaintiffs contended|
that the Badlands Golf Course was open space and drainage, but the Court rejected that
argument, f'mding that the subject GC Land was zoned R-PD7;
/ 133. Plaintiffs now allege that alter-ego claims against the individual Defendants
(Lov\;ieZ DeHart and Pankratz) should not have been dismissed without giving them a chance to)
invesﬁgate and flush out their allegations through discovery. But no aiter ego claims were made,
and alter ego is a remedy, not a cause of action. The only Cause of Action in the Amended|
Complaint that could possibly support individual liability by ﬁiercing the corporate veil is the
f‘raud Cause of Action. The Couﬁ has reje&ed Plaintiffs’ Fraud Cause of Action, not solely on
the basis that it was not. plead with particularity, but, more importantly, on the basis thaf
Plaintiffs failed to state a claim for Fraud because Plaintiffs have never alleged that Lowie,
DeHart or Pankratz made any false rebresentations to them prior to their purchase of their lot,
The Court further notes that in Plaintiffs’ lengthy oral argument before the Court, the Plaintiffy]
did not even mention its claim for, or a basis for, its fraud claim. The Plaintiffs have offeréd
insufficient basis for the allegations of fraud in the ﬁrst place, and any attempt to re-pléad thej
same, on this record, is futile; \
134.  Fraud requires a false representation, or, alternatively an intentional omission

when an affirmative duty to represent exists. See Lubbe v. Barba, 91 Nev. 596, 541 P.2d 115

(1975). Plaintiffs alleged Fraud against Lowie, DeHart and Pankratz, while admitting they neve
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 known as the ‘Badlands Golf Course’ is not a part of the Property or the Annexable Property™),

spoke with any of the prior to the purchase of their lot and have never spoken to them prior t
this litigation. Plaintiffs" Fraud Cause of Action was dismissed because they cannot staté, fac
that would -support thé elements of Fraud. No amount of additional time will cure thi
fundamental defect of their Fraud claim;

135.  Plaintiffs claim that the GC Lan_d that later became the additional nine holes
“Property” subject to tl}e CC&Rs of the Master Declaration at the time they purchased their lot,
because Plaintiffs purchased their lof be.tween execution of the Master Declaration (which
contains an exclusion that “The existing 18-hole golf course commonly known as the ‘Badlandsf
Golf Course’ is not a part of the Property or the Annexable Property”) and the Amended and

Restated Master Declaration (which provides that “The existing 27-hole golf course commonly

is meritleSs; since it-ignores the clear and unequivocal language of Recital A (of both documents
that “In no event shall the term “Property” include any portion of the Annexable Property f(;
which a Declaration of Annexation has not been Recorded...” ‘ |

136.  All three of Plaintiffs’ claims for relief in the Amended Complaint are based on
the conce;pt of Plaintiffs’ alleged vested rights, which do not exist against Defendants; -

137. There was no “misrepresentation,” and there is no basis to set aside the Order ote
Dismissal;

138. Inorderfora éompfaint to bé dismissed for failure to state a élaim, it must éppear
beyond a doubt that the plaintiff could prove no set of facts which, if accepted by the trier of fact
would entitle him or her to relief. Blackjack Bonding v. City of Las Vegas Mun. Court, 116 Nev
1213, 1217, 14 P.3d 1275, 1278 (2000) (emphasis added);

139. It must draw every fair inference in favor of the non-moving party. Jd. (emphasis|

added); -
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- filed on or before December 15, 2016

| the same is now final;

140. Genera!ly, the Court is. to accept the factual allegations of a Complaint as true on
a Motion to Dismiss, but the allegati.ons must be legally sufficient to constitute the elements of]
the claim asserted. Carpenter v. Shalev, 126 Nev. 698, 367 P.3d 755 (2010);

141. Plaintiffs have failed to state a claim upon which relief can be granted, even with
every fair inference in favor of Plaintiffs. It appears beyond a doubt that Plaintiffs can prove no
set of facts which would entitie them to relief. The Court has grave concems about Plaintiffs’

motives in suing these Defendants for fraud in the first instance;

Defendants’ Memorandum of Cests and Disbursements

142. Defendants’ Memorandum of Costs and_ Disbursements was timely filed and
served on December 7, 2016;
143. Pursuant to NRS 18.110, Plaintiffs were entitled to file, mthm three (3) days of

service of the Memorandum of Costs, a Motiori to Retax Costs. Such a Motion should have beer)

144. Plaintiffs failed to file any Motion to Retax Costs, or any objection to the costsJ

whatsoever. Plaintiffs have therefore waived any objection to the Memorandum of Costs, and|

145. Defendants have provided evidence to the Court along with their Veﬁﬁei
Memorandum of Costs and Disbursements, demonstrating that the costs incurred were
reasonable, necessafy and actually incurred. Cadle Co. v. Woods & Erickson LLP, 131 Nev,
Adv. Op. 15 (Mar. 26, V2015);

Defendants’ Countermotions for Attornevs® Fees and Costs

146, The Court has allowed Plaintiffs to énter thirteen (13) exhibits, only three (3) o
which had been previously produced to opposing counsel, by attaching them to Plaintiffs’

“ddditional Information to Renewed Motion for Preliminary Injunction,” filed November 28,
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just by the pendency of this litigation;

2016. The Exhibits should have been submitted and filed on or before November 15, 2016, in
advance of the hearing, aﬂd shown to counsel before being marked. The Court has allowed
Plaintiffs to inake a record and to enter never before disclosed Exhibits at this post-judgment
hearing, including one document dated J-anuary 6, 2017, over Defendants’ objection that therd
has been no Affidavit or competent evidence to support the genuineness and authenticity of these]
documents, as well as because of their untimely disclosure. The Court notes thaf Plaintiffs
should have been prepared for their presentation and these Exhibits should have been prepared,
marked and disclosed in advance, but Plaintiffs failed to do so. EDCR 7.60(0)(2);

147. ‘The efforts of Plaintiffs throughout these proceedings to répeatedly, vexatiously]
attempt to ob?ain a Preliminary Injunction against Defendants has indeed resulted in prejudice
and substantial harm to Defendants. That harm is not only due to being forced to incuf

attorneys’ fees, but harm to their reputation and to their ability to obtain financing or refinancing,

148. Plaintiffs are so close to this matter that even with counsel’s experience, he fail
to follow the rules in this litigation. Plaintiffs’ accusation that the Court was “sleeping” durin
his orai argument, when the Court was listening intently to all of Plaintiffs’ arguments, i
objectioﬁable and insulting to the Court. It was extremely unprofessional conduct by Plaintiff;

149, Plaintiffs’ claim of an alleged representation that the golf course would never be

changed, if true, was alleged to have occurred sixteen (16) years prior to Defendants acquiring] -

the membership interests in Fore Stars, Ltd, Of the nineteen (19) Defendants, twelve (12) were
relatives of Plaintiffs or entities of relatives, all of whom were voluntarily dismissed by

Plaintiffs. The original Complaint faulted the Peccole Defendants for not “insisting on aJ

restrictive covenant™ on the golf course limiting its use, which would not have been necessary if
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‘upon sworn Afﬁdavits or Declarations under penalty of perjury, which cannot be cured at the

the Master Declaration applied. This was a confession of the frivolousness of Plaintiffs® position
NRS 18.01002)(B); EDCR 7.60(b)(1);

150. Between September 1, 2016 and the date of thls hearing, there were)
aﬁproximately ninety (90) filings. This multiplication of the proceedings vexatiously is in
violation of EDCR 7.60. EDCR 7. 60(B)(3);

151. ‘Three (3) Defendants, Lowie, DeHart and Pankratz, were sued individually for

fraud, without one sentence alleging any fraud with particularity against these individuals. Thel

maintenance of this action against these individuals is a violation itself of NRS 18.010, as bad
faith and without reasonable ground, based on personal animus;

152. Additionally, EDCR 2.30 requires that any Motion to amend a complaint b

acconipanied by a propdsed amended Complaint. Plaintiffs’ failure to do so is a violation of ‘

EDCR 2.30. EDCR 7.60(b)(4);

153. Plaintiffs violated EDCR 2.20 and EDCR 2.21 by failing to submit their Motion%

hearing absent a stlpulatlon Id;

154.  Plaintiffs did not file any post-judgment Motions under NRCP 52 or 59, and two
of their Motions, namely the Motion to Reconsider Order of Dismissal and the Motion for
Evidentiary Hearing and Stay of Order for Rule 11 Fees and Costs, were untlmely filed after the
10 day time limit contained within those rules, or within EDCR 2.24.

155.  Plaintiffs also failed to seek leave of the Court prior to filing its Renewed Motion
for Preliminary Injunction or its Motion to Reconsider Order of Disﬂlissal. d;

156. Plaintiffs’ Oppoéition to Countermotion for Attorneys’ Fees and Costs, filed

January 5, 2017, was an extremely untimely Opposition to the October 21, 2016 Motion foy
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Attorneys’ Fees and Costs, which was due on or before November 10, 2016. All of these ard
failures or refusals to c;_omply with the Rules. EDCR 7.60(b)(4);

157. While it does not believe Plaintiffs are intentionally doing anything nefarious,
they are too close to this matter and they have refused to heed the Court’s Orders, Findings and|
fules and their actions have severely harmed the Defendants;

158. While Plaintiffs claim to have researched the Eagle Thrifty case prior to filing the

initial Complaint, admitting they were familiar with the requirement to exhaust thd

administrative remedies, they filed the first Motion for Preliminary Injunction anyway, in which{

they failed to even cite to the Eagle Thrifty case; let alone attempt to exhaust their administrative
remedies;

159. Plaintiffs’ motivation in filing these baseless “preliminary injunction” motions
was to interfere with, and delz;.y, Defendants® development of their land, particularly the land
adjoining Plaintiffs’ lot. But while the facts, law and evidence are overwhelming that Plaintiﬁ'si
ultimately could not deny Defendants’ development of their land, Plaintiffs have continued to
maintain this action and forced Defendants to incur substantial attorneys’ fees to respond to the
unsupported positions taken by Plaintiffs, and their frivolous attempt to bypass City Ordinance
and circumvent the legislative process. These actions continue with the current four (4) Motion:
and the Opposition; |

. 160. Plaintiffs’ Renewed Motion for Preliminary Injunction (a sixth attempt),
Plaintiffs’ untimely Motion to Amend Amended Complaint (with no proposed amendment
attached), Plaintiffs’ untimely Motion to Reconsider Order of Dismissal, Plaintiffs’ Motion for
Evidentiary Hearing and Stay of Rule 11 Fees and Costs (which had been denied) and Plaintiffs’
untimely Opposition were patently frivolous, unnecessary, and unsupported, and so multiplied|

the proéeed'mgs in this case so as to increase costs unreasonably and vexatiously;
\
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rulings of the Court in doing so, and ignored the rules, and continued to name individual

161.  Plaintiffs proceed in making “scurrilous allegations” which have no merit, and to
asset “vested rights” which they do not possess against Defendants;
162.  Considering the length of time that the Plaintiffs have maintained their action, and

the fact that they filed four (4) new Motions after dismissal of this action, and ignored the prio1

Defendants personally with no basis whatsoever, the Court finds that Plaintiffs are seeking to
harm the Defendants, their project and their land, improperly anci without justification,
Plaintiffs’ emotional approach and lack of clear analysis or care in the drafting and submission of}
their pleadings and Motions warrant the award of reasonable attorney’s fees and cog.ts in favor of]
the Defendants and against the Plaintiffs. See EDCR 7.60 and NRS 18.010(8)(2);

163. Pursuant >to Brunzell v. Golden Gate National Bank, 85 Nev., 345,.455 P.Zd 31
(1969), Defendants have submitted affidavits regarding attorney’s-fees and costs they requested,
in the sum of $7,500 per Motion. Considering the number of Motions filed by Plaintiffs on an
Order Shortening Time, including two not filed or served until December 22, 2016, and an
Opposition and Replies to two Motions filed by Plaintiffs on Jar}uary 5, 201 7,. which required
rt’;sponse in two (2) busi.ness days, the requested sum of '$7,500 in attorneys’ fees per each of the
four (4) motions is most reasonable and necessarily incurred. Given the detail within the filing:
and the timeframe in which they were prepared, the Court ﬁnds' these sums , .totaling $30,000
(37,500 x 4) to have been reasonably and necessarily incurred;

Plaintiffs’ Cral Motion for Stay Pending Appeal.

164. = Plaintiffs failed to satisfy the requirements of NRAP 8 and NRCP 62(c). Plaintiffy
failed to show thatAthe object of their potential appeal will be defeated if their stay is denied, they
failed to show that they would suffer irreparable harm or serious injufy if the stay is not issued

and they failed to show a likelihood of success on the meri.ts.
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~ Countermotion to Strike Plaintiffs’ Rogue and Untimely Opposition Filed 1/5/17 (titled

- in favor of Defendants and against Plaintiffs in the sum of $82,718.50, comprised of $77,312.50

ORDER AND JUDGMENT
' NOW, THEREFORE:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Renewed
Motion for Preliminary Injunction is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion Fon
Leave To Amend Amended Complaint, is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion For
Evidentiary Hearing And S}ay Of Order For Rule 11 Fee;s' And Costs, is hereby denied, with|
prejudice; »

I'f IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion For
Court To Reconsider Order Of Dismissal, is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’

Opposition to “Countermotion” but substantively an Opposition to the 10/21/16 Motion for
Attorney’s Eees And Costs, granted November 21, 2016), is hereby granted, and such Opposition|
is hereby stricken; H '

IT IS FURTHER 0RDE3ED, ADJUDGED AND DECREED that Defendants’ requesﬁ
for $20,818.72 in costs, including the $5,406 already awarded'on November 21, 2016, and the
balapce of $15,412.72 in costs through October 20, 2016, pursuant to their timely Mehorandum
of Costs and Disbursements, is hereby granted and confirmed to Defendants, no Motion to Retax]
having been filed by Plaintiffs. Said costs are hereby reduced to Judgment, collectible by an)J
lawful means;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Judgment entered
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in attorneys’ fees and $5,406 in costs relating only to the preliminary injunction issues after the
September 2, 2016 filing of Defendants’ first Opposition through the end of the October, 2016
bi]ling cycie, is hereby confirmed and collectible by any lawful means;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendanty
Countermotion for Attorneys’ Fees relating to their responses to Plaintiffs four (4) motions and
one (1) opposition, and the time for appea@Ce at this hearing, is hereby GRANTED
Defendants are hereby awarded additional attorneys® fees in the sum of $30,000 relating to those
matters pénding for this hearing; ‘

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, therefore]
Defendants are awarded a tota_l sum of $128,131.22 ($20,818.72 in attorneys’ fees aﬁd costs,f
including the $5,406 in“the November 21, 2016 Minute O;:der and confirmed by the Fee Ordey
filed Janﬁary 2(); 2017, $77,312.50 in attorneys’ fees pursuant to the November 21; 2016 Minute
Order, as incorporated within and confirmed by Fee Order ﬁléd January 20, 2017, and $30,000}
in additional attorneys’ fees relating to the instant Motions, Oppositions and Couﬁtermotion
addressed in this Order), which is reduced to judgment in favor of Defendants and agains
Plaintiffs, wﬁecﬁble by any lawful means, plus legal interest;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ oral Motion
for Stay pending appeal >is hereby denied; ‘

DATED this day of January, 2017.

A-16-789654-C
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DISTRICT COURT
CLARK COUNTY, NEVADA

* %k % %

JACK B. BINION, an individual; DUNCAN R.
and IRENE LEE, individuals and Trustees of the
LEE FAMILY TRUST; ROBERT N. and
NANCY C. FECCOLE, individuals, and
Trustees of the ROBERT N. and NANCY
PECCOLE TRUST; FRANK A. SCHRECK, an
individual; TURNER INVESTMENTS, LTD,, a
Nevada Limited Liability Company: and
ROGER P. and CAROLYN G. WAGNER,
ndividuals and Trustees of the WAGNER
FAMILY TRUST,

Plaintiffs,
V8.
FORE STARS, LTD., a Novada Limited
Liability Company; 180 LAND CO,, LLC, a
Nevada Limited Liability Company; SEVENTY
ACRES, LLC, a Nevada Limited Liability
Company; and THE CITY OF LAS VEGAS

Defendants.

CASE NO.- A-15-729033-B
Electronically Filed

03/22/2017 03:46:49 PM
DEPARTMENT XXZ il g *
CLERK OF THE COURT

AYD S}LVB NITY ACRES, L L("‘ 5 MOT ‘f()N TO })[%MHS THE SEC OND CAUSE

OF ACTION OF FIRST AMENDED COMPL. AINT AND DEFENDANT CITY OF
LAS VEGAS’ MOTION TO DISMISS T HE SECOND CAUSE OF ACTION OF

B A N R N N e e e e o e i i i

FIRST AMENDED COMPLAINT

THE COURT FINDS after review that on November 14, 2016, Defendants Fore

Stars, Lid., 180 Land Co., LLC, and Seveniy Acres, LLC filed a Motion to Dismiss

Plaintiff’s Firsii Amended Complaint and on November 14, 2016, Defendant City of Las

Vegas filed a separale Motion to Dismiss Plaintif’s First Amended Complaint

{collectively the “Motions™). On December 29, 2016, Plaintifft’ filed an Opposition

the Motions and a Countermetion under NRCP 56(f).
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THE COURT FURTHER FINDS afier veview that the Motions and
Countermotion were_set for a Hearing on Motions Calendar on February 2, 2017.

Following the! hearing, the Court took the matter undex advisement regarding the

Plaintiffs’ second claim for relief for declaratory judgment based on NRS Chapter 278A.

THE COURT FURTHER FINDS affer review that NRS Chapter 278A does not
apply to common interest communities pursuant to NRS 116.1201(4). Plaintiffs claim
ownership interest in the common interest communities known as Queensridge or One
Queensridge P’_;laCe., For this reason, NRS Chapter. 278A is not applicable and Plaintiffs’
request for declaratory judgment fails to state a claim upon which relief can be granted.

THE ("JOURT FUTHER TINDS after review that NRS Chapter 278A only
applies to the City of Las Vegas upou enactment of ordinances which the City of Las
Vegas has not adopted. Queensridge or One Queensridge Place, as part of the Peccole
Ranch Master' Plan Phase 11, vis located within the City of Las Vegas and for this
additional reasbn NRS Chapter 278A is not applicable to the instant case and Plaintiffy’
requested for 5%clarat0ry_judgmmt fails to state a claim upon which relief can be granted.

TﬁE COURT ORDERS for good cause appearing, Defendant Fore Stars, Lid,,
180 Land Co,, LLC‘, and Seventy Acres, LLC’s Motion to Dismiss Plainﬁt‘f"g second
cause of action for declaratory relief in Plaintiff’s First Amended Complaint is
GRANTED.

THE éOURT FURTHER ORDERS for good cause appearing, Defendant City
of Las Vegay’ %Motien to Dismiss Plaintiff's second cause of action for declaratory relief
in Plaintiff's First Amended Complaint is GRANTED..

THE COURYT FURTHER ORDERS for good cause appearing, Plaintiffs

Countermotion under NRCP S6(D is DENIED. Defendant Fore Stars, Lid,, 180 Land

E o4
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Co., LLC, and Seventy Acres to drafi Findings of Fact and Conclusions of Law in an
Order pursuant to the Court’s Order dated March 22, 2017, and to present them only after
all parties’ counsel have the ability to review and approve the form of the Findings anci
Conclusions. - A

THE COURT FURTHER ORDERS for good cause appearing, the status check
set for March 21, 2017 is vacated.

Dated: March 22, 2017

: NANCY l&LLE* A
DISTRICT COURT JUDGE

CERTIFICATE OK SERVICE

1 hereby certify that on or about the date signed I caused the foregoing document to be

glectronically served purbuant to BDCR. 8.05(a) and 8.03(f), through the Bighth Judicial
District Court's electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail and by email to:

Greenberg Traurig —~ Mark E. Ferrario, Bsq,
ferrariom@gtlaw.com

The Jimmerson Law Firm, P.C. - James J. Jimumerson, Esq.
jii@jimmersonlawiirm.com

Pisanelli Bice, PLLC ~ Todd L. Bice, Esq.
tb@pisancilibice.com; smt@pisanellibice.com

\ A
{ \g i 5 K
W OR2S

Ka.ren Lawrence
Judicial Executive Assistant
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PISANELLI bICE PLLC
400 SOUTH 7TH STREET, SUITE 300
LAS VEGAS, NEVADA 89101
702.214.2100
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‘'Todd L. Bice, Esq., BarNo. 4534

tlb@pisanellibice.com

Dustun H. Holmes, Esq., Bar No. 12776
dhh@pisanellibice.com

PISANELLI BICE PLLC

400 South 7th Street, Suite 300

Las Vegas, Nevada 89101

Telephone: 702.214.2100

Facsimile: 702.214.2101

Attorneys for Plaintiffs

Electronically Filed
5/3/2017 5:13 PM
Steven D. Grierson

CLERK OF THE COU
. V

DISTRICT COURT

CLARK COUNTY, NEVADA

JACK B. BINION, an individual; DUNCAN
R. and IRENE LEE, individuals and Trustees
of the LEE FAMILY TRUST; FRANK A.
SCHRECK, an individual; TURNER
INVESTMENTS, LTD., a Nevada Limited
Liability Company; ROGER P. and
CAROLYN G. WAGNER, individuals and
Trustees of the WAGNER FAMILY TRUST;
BETTY ENGLESTAD AS TRUSTEE OF
THE BETTY ENGLESTAD TRUST;
PYRAMID LAKE HOLDINGS, LLC.;
JASON AND SHEREEN AWAD AS
TRUSTEES OF THE AWAD ASSET
PROTECTION TRUST; THOMAS LOVE
AS TRUSTEE OF THE ZENA TRUST;
STEVE AND KAREN THOMAS AS
TRUSTEES OF THE STEVE AND KAREN
THOMAS TRUST; SUSAN SULLIVAN AS
TRUSTEE OF THE KENNETH J.
SULLIVAN FAMILY TRUST, AND DR.
GREGORY BIGLER AND SALLY
BIGLER,

Plaintiffs,
v.

FORE STARS, LTD., a Nevada Limited
Liability Company; 180 LAND CO., LLC, a
Nevada Limited Liability Company;
SEVENTY ACRES, LLC, a Nevada Limited
Liability Company; and THE CITY OF LAS
VEGAS,

Defendants.

Case No.: A-15-729053-B
Dept. No.: XXVII
NOTICE OF ENTRY OF ORDER

Case Number: A-15-729053-B
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702.214.2100 -

PISANELLL 51CE PLLC -
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PLEASE TAKE NOTICE that a "Finding of Fact, Conclusions of Law and Order
Granting in Part and Denying in Part, Defendant City of Las Vegas' Motion to Dismiss Plaintiff's
First Amended Complaint, and Defendants' Fore Stars, Ltd; 180 Land Co., LLC, Seventy Acres,
LLC's Motion to Dismi’ss> Plaintiff's First Ameﬁded Complaint, anci Denying Plaintiff's
Countermotion Under NRCP 56(f)" was entered in the above-captioned matter on May 2, 2017, a
true and correct copy of which is attached hereto.

DATED this 3rd day of May, 2017.

PISANELLI BICE

By: __ /s/ Todd L. Bice -
Todd L. Bice, Esq., Bar No. 4534
Dustun H. Holmes, Esq., Bar No. 12776

400 South 7th Street, Suite 300
Las Vegas, Nevada 89101

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC, and that on

this 3rd day of May, 2017, I caused to be served via the Court's E-Filing system true and correct

copies of the above and foregoing NOTICE OF ENTRY OF ORDER to the following:

Mark E. Ferrario, Esq. Bradford R. Jerbic, Esq.
GREENBERG TRAURIG Jeffry M. Dorocak, Esq.

3773 Howard Hughes Pkwy, Suite 400 North 495 South Main Street, Sixth Floor
Las Vegas, NV 89169 Las Vegas, NV 89101
lvlitdock@gtlaw.com idorocak@lasvegasnevada.gov

and Attorneys for the City of Las Vegas

James J. Jimmerson, Esq., Bar No. 264
The JIMMERSON LAW FIRM, P.C.
415 South Sixth Street, Suite 100

Las Vegas, Nevada 89101

Attorney for Fore Stars, Ltd., 180 Land Co.,
LLC and Seventy Acres, LLC

/s/ Shannon Dinkel
An employee of PISANELLI BICE PLLC
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Electronically Filed
5/2/2017 1:41 PM
Steven D. Grierson

CLERE OF THE COUEE

DISTRICT COURT
CLARK COUNTY, NEVADA

JACK B. BINION, an individual; DUNCAN
R.and IRENE LEE individuals and Trustees

of the LEE FAMILY TRUST; FRANK A..
TURNER |

SCHRECK, an individual;
INVESTMENTS LTD., a Nevada Limited
Company; : ROGER P. and CAROL.
AGNER, ' individuals and Trustees
of the WAGNER FAMILY TRUST; BETTY
ENGLESTAD AS TRUSTEE OF THE
BETTY ENGLESTAD TRUST; PYRAMID
LAKE HOLDINGS, LLC,; JASON AND
SHEREEN AWAD AS TRUSTEES OF
THE AWAD ASSET PROTECTION
TRUST; THOMAS LOVE AS TRUSTEE
OF THE ZENA TRUST; STEVE AND
KAREN THOMAS AS TRUSTEES OF
THE STEVE AND KAREN THOMAS
TRUST; SUSAN SULLIVAN AS
TRUSTEE  OF THE -KENNETH
J.SULLIVAN FAMILY TRUST, AND DR.

GREGORY. BIGLER AND SALLY|

BIGLER
Plaintiffs,
vs.

FORE STARS, LTD., a Nevada Limited
Liability Company, 180 LAND CO.,LLC, a
Nevada Limited Liabili Company,
SEVENTY ACRES, LLC, a Nevada Limited
Liabililg/ Company; and THE CITY OF LAS
- VEGAS,

Defendants.

CASE NO. A-15-729053-B
DEPT. NO. XXVII
Courtroom #3A

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER GRANTING IN
PART AND DENYING IN PART,
DEFENDANT CITY OF LAS VEGAS’
MOTION TO DISMISS PLAINTIFEF’S
FIRST AMENDED COMPLAINT, AND
DEFENDANTS’ FORE STARS, LTD;
180 LAND CO., LLC, SEVENTY
ACRES, LLC’S MOTION TO DISMISS
PLAINTIFF’S FIRST AMENDED -
COMPLAINT, AND DENYING
PLAINTIFF’S COUNTERMOTION
. UNDER NRCP 56(f)

Date of Hearing: February 2,2017
Time of Hearing: 1:30 pm

THIS MATTER coming on for hearing on the 2™ day of February, 2017 on Defendants CITY

OF LAS VEGAS’ Motion to Dismiss Plaintiffs’ First Amended Complaint, and Defendants FORE

| STARS, LTD; 180 LAND CO., LLC, SEVENTY ACRES, LLC’S Motion to Dismiss Pla'intiﬁ.’s'F irst

Amended Complaint, and Plaintiffs’ Oppositions thefeto, and Countermotions under NRCP 56(f), and

the Court having re_vieWed the papers and pleadings on file and heard the arguments of counsel at the

hearing, and good cause appearing hereby

FINDS and ORDERS as follows:

Case Number: A-15-729053-B
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1. Plaintiffs First Amended Complaint alleges two causes of action. Plaintiffs' first cause
of action alleges Defendants violated NRS 278.4925 and LVMC § 19.16.070 in the recor_dation of a
parcel map. Plaintiffs' second c;;use of action alleges a claim for declaratory relief based upon, as
Plaintiffs allege, "Plaintiffs' rights to notice and an opportunity fo be heard prior to the recordation of]
any parcel map," and "Plaintiffs' rights under NRS Chapter 278A and the City's attempt t6 cooperate
with the other Defendants in circumventing those rights." (First Amended Complaint, p. 16).

2. Defendants' Motions to Dismiss Plaintiffs' First Amended Complaint are made| .
pursuant to NRCP 12(b)(5). Accordingly, the Court must "regard all factual allegations in the
complaint as true and draw all inferences in favor of the nonmoving paity." Stochnéier v, Nevada
er’t of Corr. Psychological Review Panel, 124 Nev. 313, 316, 183 P.3d 133, 135 (2008). The court |
may not consider matters outside the allegations of Plaintiffs’ complaint. Breliant v. Preferred Equities
Corp., 109 Nev. 842, 847, 858 E;.Zd 1258, 1261 (1993). _

3. The Court finds that Plaintiffs have stated claims upon which relief may bé granted as|
it relates to the parcel map rccording alleged in Plaintiffs' First Amended Complaint.

4, Moteover, the Court finds that Plaintiffs have standing and rejects Defendants'
argument that Plaintiffs have failed to exhaust their administrative remedies as no notice was provided
to Plaintiffs.

5. The Court took under submission Defendant’s Motion to Dismiss the Second Cause of]
Action in Plaintiffs’ First Amended Complaint (Declaratory Relief) as Ato whether Plaintiffs have any| .
rights: under NRSI 278A over Defendants’ property. Plaintiffs seek an order “declaring that NRS
Chapter 278A applies to the Queenridge/Badlands development and that no modifications may be
made to the Peccole Ranch Master Plan without the consent of property owners” and “enjoining
Defendants from taking any action (iii) without complying with the provisions of NRS Chapter 278A.”
(First Amended Complaint, p. 16). ,

6. The Court finds that Plaintiffs' second claim for relief for declaratory judgment based

upon NRS Chapter 278A fails to state a claim upon which relief may be granted.
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7. ‘The Court finds that pursuant to NRS 116.1201(4) as a matter of law NRS Chapter|
278A does not apply to common interest communities. NRS 116.1201(4) provides, “The provisions|
of chapters 117 and 278A of NRS do not app‘lygto commbn interest communities.” Plaintiffs have
alleged ownership interest in the common interest communities as defined in NRS Chapter 116 known| .
as Queensridge or One Queensridge Place. For this reason, NRS Chapter 278A is not applicable to
Plaintiffs' claim. ‘ |

8. The Court further finds that a “planﬁed unit development” as used and defined in NRS
278A only applies to the City of Las Vegas upon enactment of an ordinance in conformance with NRS
278A. Plaintiffs allege that Queenstidge or One Qpeeﬁsrid ge Place is part of the Peccole Ranch Master
Plan Phase II that is located within/ the City of Las Vegas. The City of Las Vegas has not adopted an
ordinance. in conformance with NRS 278A and for this additional reason NRS Chapter 2784 is not
applicable and Plaintiffs' request for declaratory jxidgment based upon NRS Chapter 278A fails to state
a claim upon which relief can be granted. '

9, Because the Court finds that Plaintiffs' claim for declaratory judgment based upon NRS
278A fails under Rule 12(b)(5) of the Nevada Rules of Civil Procedure, Plaintiffs' countermotion
urider NRCP 56(f) is denied.

ORDER

NOW, THEREFORE:

IT IS HEREBY ORDERED that Defendants” Motion to Dismiss the First Cause of Action
(Breach of NRS 278 and LVMC 19.16.070) and Second Cause of Action based upon the recordation
of the parcel map in Plaintiffs’ First Amended Complaint is hereby DENIED;

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss the Second Caus;s of Action
(Declaratory Relief) based upon NRS 278A in Plaintiffs’ First Amended Complaint is hereby |
GRANTED, and is hereby dismissed, with prejudice.
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IT IS FURTHER ORDERED that Plaintiffs’ Countermotion under NRCP 56(f) is hereby

DENIED.

Dated this__| _dayof __Mawn ,2017.

rancin 1 Al &
HONORABLE NANCY ALLF '

Respectfully Submitted: Approved as to.Form:
JIMMERSON LAW FIRM/ PISANELLI BICE PLLC

4 O il s

// GU;%W%

James J. Jimm(;rs/on, Esq. ' Todd L. Bice, Esq.
Nevada Bar No. 00264 Nevada Bar No. 4534
4158, Six)x{ Street, #100 Dustun H. Holmes, Esq.
Las V?as, Nevada §9101 Nevada Bar No. 12776
- Attornéys for Fore Stars Ltd., 180 Land Co., 400 South 7th Street, Suite 300
LLF,/and Seventy Acres, LLC Las Vegas, Nevada 89101

Attorneys for Plaintiffs
Approved as to Form: >

CITY OF LAS VEGAS

/

Bradford R. Jerbjc] Esq.

Nevada Bar No. 1056

Philip R. B/yrnes, Esq.

Nevada Bar No. 0166

495 S, Nlain Street, 6th Floor

Las Vegas, Nevada §9101
A}omeys for the City of Las Vegas
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Excerpt of Brad Jerbic from
10/18/2016 Planning Commission Meeting
Starting at 01:40:43

MR. JERBIC: I will be happy to. The — With all due
respect to what everybody says, this is what I believe are
the facts. When EMB acquired the property in Queensridge
that's the Badlands golf course, they requested of the
Planning Department a letter asking what the zoning
classification, if there was any, for the golf course was at
that time.

Planning provided th letters. One addressed three APN
numbers. One addressed one APN number. Both of those letters

identified those properties as having hard zoning RPD-7.

RPD-7 no longer exists in our zoning code. But at the time
it did exist, it allowed up to, that is up to, 7.49 units
per acre. Because RPD-7 stands for residential planned
development, the reason it is up to is you have to be
compatible with surrounding land uses.

So as I have opined before, in my opinion, just my
opinion, that if an individual were to come forward with
RPD-7 and ask for seven and a half units per acre next to

acre parcels, half-acre parcels, quarter-acre parcels, the
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Planning Department would not ever recommend approval of i
that because it's not harmonious or compatible?

The other thing a lot of people have said is that gives
youl a; right to build up to 7.9 YWnits per aere. I have said
it does not give you a right to build 7.9 units per acre. It
gives you a right to ask. Now, does denial of 7.9 units per
acre -— 7.49 units per acre amount to inverse condemnation?

Absolutely not.

Mr. Schreck is correct. I have told him that. I have
told the HOA meetings. Every meeting I have gone to I have
said that. And the developer here will say the same thing.
They do not believe that there is an inverse condemnation

|
case if 7.49 units per acre were denied.

However, and this is where there will be some

disagreement I'm sure, the developer did acquire property

—————

that has hard zoning. Many other golf courses here in town

=

are zoned very specifically for civic use or for open space
it

use. This golf course was not. I don't know why.
e

é%vk But 25 years ago or more when the hard zoning went into

place, it covered the entire golf course, the 250 that was
referenced by Mr. Kaempfer. As a result the developer has a

right to come in and ask for some development there. What

ROR024040
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that development is, how much there is is up to this

Planning Commission and up to the Las Vegas City Council.

Excerpt of Brad Jerbic from
10/18/2016 Planning Commission Meeting
Ending at 01:43:05
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James J. Jimmerson, Esq.
Nevada State Bar No. 00264
JIMMERSON LAW FIRM, P.C. - -
415 South 6th Street, Suite 100
Las Vegas, Nevada 89101
Telephone: (702) 388-7171
Facsimile:  (702) 380-6422
Email: ks@jimmersonlawfirm.com
Attomeys for Fore Stars, Ltd.

180 Land Co., LLC and

Seventy Acres, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

JACK B. BINION, an individual, DUNCAN R.

and IRENE LEE, individuals and Trustees of |

the LEE FAMILY TRUST; FRANK A
SCHRECK, an individual; TURNER
INVESTMENTS, LTD., a Nevada Limited
Liability Company; ROGER P. and CAROLYN
G. WAGNER, individuals and Trustees of the
WAGNER FAMILY  TRUST; BETTY
ENGLESTAD AS TRUSTEE OF THE BETTY
ENGLESTAD TRUST; PYRAMID LAKE
HOLDINGS, LLC.; JASON AND SHEREEN
AWAD AS TRUSTEES OF THE AWAD
ASSET PROTECTION TRUST; THOMAS
LOVE AS TRUSTEE OF THE ZENA TRUST;
STEVE AND KAREN THOMAS AS
TRUSTEES OF THE STEVE AND KAREN
THOMAS TRUST; SUSAN SULLIVAN AS
TRUSTEE OF THE KENNETH J. SULLIVAN
FAMILY TRUST, AND DR. GREGORY
BIGLER AND SALLY BIGLER
Plaintiffs,
Vs.

FORE STARS, LTD., a Nevada Limited
Liability Company; 180 LAND CO., LLC, a
Nevada Limited Liability Company; SEVENTY
ACRES, LLC, a Nevada Limited Liability
Company; and THE CITY OF LAS VEGAS,

Defendants.

i

Electronically Filed
6/12/2017 7:36 PM
Steven D. Grierson

CLERK OF THE COUgg
. , B PA

CASE NO. A-15-729053-B
DEPT. NO. XXVII
Courtroom #3A
DEFENDANTS FORE STARS, LTD,,
180 LAND CO., LLC AND SEVENTY
ACRES, LLC’S
MOTION FOR SUMMARY JUDGMENT

ON ISSUE OF ALLEGED
“UNLAWFULNESS” OF PARCEL MAP

Case Number: A-15-729053-B
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' Co”) and Sevenfy Acres, LLC (“Seventy Acres”) (collectively “Developer Defendants”), and

A

Come now Defendants Fore Stars, Ltd. (“‘Fore Stars”), 180 Land Co., LL.C (“180 Land

hereby submit their Motion for Summary Judgment, to dismiss with prejudice the remaining
élaim(s) against them as it relates to Plaintiffs’ baseless allegations that Fore Stars’
submission of its parbel map, and/or the City of Las Vegas’ approval and release of the same
for recordation, was “unlawful” and/or that the same allegedly “breached” NRS 278 Aand ‘
LVMC 19.16.070. _

This Motion is based on NRCP 56, the pleadings and papers on file herein, the
attached memorandum of points and authorities, the Declaration of Frank Pankratz, attached
hereto as Exhibit “A,” the Declaration of Counsel, attached hereto as Exhibit “B,” the
Declaration of Paul Burn with CV, attached hereto as Exhibit “C,” the deposition testimony
of representatives of the City of Las Vegas, representative(s) of the Plaintiffs, and
representatives of the Developer Defendants, the supporting exhibits attached hereto, and
any oral argument this Court should choose to entertain at a hearing on this motion.

Dated this /& day of June, 2017,

JIMMERSON LAW FIRM, P.C.

Jamé&s J Aimérson, Esq.

Email: ks@jimmersonlawfirm.com

Nevada State Bar No. 000264

JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile:  (702) 380-6422
. Attorneys for Fore Sfars, Ltd., 180 Land Co., LLC
and Seventy Acres, LLC

/11

ii
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NOTICE OF MOTION
TO: ALL PARTIES AND ATTORNEYS OF RECORD

YOU AND EACH OF YOU will please take notice that the undersigned will bring the
foregoing Defendants Fore Stars, Lid., 180 Land Co., LLC and Seventy Acres, LLC’s
Motion for Summary Judgment On Issue Of Alleged “Unlawfulness” OF Parcel Wap for|
hearing before the above-entitled Court in Department XXVII, on the 20th day of]

July , 2017, at 10:30 a.m./p-m., or as soon thereafter as counsel may be
heard. '

Dated this _/&Z*day of June, 2017.
JIMMERSON LAW FIRM, P.C.

= g -
Jamés JZdimmérson, Esq.
Nevada State Bar No. 000264
415 South 6th Street, Suite 100
Las Vegas, Nevada 89101
Telephone: (702) 388-7171
Attorneys for Fore Stars, Ltd., 180 Land Co., LLC
and Seventy Acres, LLC

it
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

This case involves claims by Plaintiffs concerning Defendants' aileged "violation of
Nevada law in the recording of a parcel‘map“ on June 15 2015. See Amended Complaint
9 1; 72-74; 76. Plaintiff's Complaint fails in its claim the map was “unlawful,” because as a
matter of law, the preparation of such a parcel map, which merged three (3) contiguous
large- parcels of land (179.2 acres, 53.02 acres and 18.67 acres) and then divided the
merged parcel into four (4) new parcels (166.99 acres, 70.52 acres, 11.28 acres and 2.13

acres), was not only proper, but was expressly required under state law and local

ordinance. When dividing any land “into four lot or less” an applicant shall prepare a parcel
map. NRS 278.461. Parcel maps merely draw boundary lines, and the map itself does not,
on its own, grant entitements for development, and therefofe does not necessitate notice
to abutting parcels. |

Because Plaintiffs’ claim has no merit, in an attempt to confuse the Court, Plaintiffs
sprinkle half-truths throughout the Amended Complaint, citing various sections of NRS 278
(and NRS 278A), which have no applicability to the instant case. In fact, Plaintiffs’ scurrilous
allegations have no nexus to the law cited in the Amended Complaint. Indeed, Plaintiffs’
Amended Complaint ié based on the false legal premise that Developer Defendants were

required to file a “tentative map” despite (1) clear statutory provisions requiring the filing of

a pércel map because it involved “four lots or less” (See NRS 278.461), and (2) clear

" statutory provisions requiring the filing of tentative maps only where land is subdivided into

five (B), or more, parcels, thereby creating a “subdivision”. (See NRS 278.320)

Under NRS Chapter 278 — Planning and Zoning, the statutory requirements for the
creation of a "parcel map" are separate and distinct (under Sections NRS 278.461-469)

from the statutory requirements for the creation of a "tentative map" when creating a

1
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1| “subdivision” (NRS 278.320-329; 330-353). Similarly, Title 19 of the Unified Development

2|l code of the City of Las Vegas ("LVMC"), the City of Las Vegas ordinances that govern
3 mapping, also differentiates between a "Parcel Map," and a "Tentative Map;" and-details
2 the process for each within separate sections of the LVMC. The “tentative map” sections
6 simply do not apply- to the parcel map filed by Developér Defendants,'and Plaintiffs’
7|i improper attempt to apply the “tentative map” requirements a parcel map filed two years

8 || ago is nothing more than a transparent attempt to delay development, and avoid the

91| “arbitrary and capricious” standard they would have to meet if they filed suit affer exhausting

10 their administrative remedies. In fact, during the period of pendency of the meritless
t Amended Complaint wherein Plaintiffs claim they were denied public notice (for an
z adminfstrative action redrawing the property boundaries to land, but not affecting *
14 development entitlements), Plaintiffs have received countless notices and actively

15 || participated in Planning Commission and City Council hearings relating specifically to

16 || Developer Defendants requests to revise entitlements on their property.

17 Additionally, since their underlying claim regarding the June 18, 2015 parcel map—
13 the only parcel map referenced and objected to in their Amended Compléint—has no merit,
P Plaintiffs raised an entirely new claim in their Opposition to Defendants’ Motion to Dismiss,.
2(1) that Developer Defgndants have engaged in “serial mapping“ in order to “e\)ade” the

9o || requirements of NRS 278. While these factual allegations are entirely false and contained
23 || nowhere in the Amended Complaint, that claim, if they had been made therein, és a matter

24| of law, they would also ha\}e to be dismissed, as they are unsupported by Nevada law.

25 As will be shown herein, the Plaintifis have failed to create any genuine issue of
26 ' - ’
material fact, and further have glaringly distorted the clear and controlling law that applies
27
to parcel map processing. Indeed, both parties agree that this matter is a straightforward
28 '

statutory interpretation case for this Honorable Court to resolve. The City of Las Vegas
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parcel map approval process is a pure issue of law only, which is'ripe for a dispositive ruling
from this Honorable Court. This Motion for Summary Judgment should be granted, and the
Amended Complaint should be dismissed as a matter of law.

L STATEMENT OF RELEVANT FACTS

A. THE PARCEL MAP FILED BY FORE STARS, LTD IN JUNE, 2015.
1. On March 2, 2015, the date that the entity Fore Stars, Ltd. changed ownership,
it owned four (4) parcels of land," as follows:

APN# 138-31-713-002: 179.2 acres

APN# 138-31-610-002: 53.02 acres

APN# 138-31-212-002: 18.67 acres

APN# 138-31-712-004: 0.22 acres (never became part of a subsequent|
parcel map)

apow

~ Division 'of land by parcel map for the purpose of sale or financing is a routine and
typical. This wasf' the purpdse in the instant case. Fore Stars’ was using its property as
collateral for a lban. Because Fore Stars did not wish to pledge all 250 acres as security for
thé loan, Fore Stars reconfigured the boundaries of its property, re-drawing tl';ree lots? into ‘
four lots creating a 70 acre parcel which was th_en pledged as collateral for the loan. That 70-
acre parcel was then transferred to a. newly formed entity, Seventy Acres, LLC.

Map revisions requires the engagement of “a professional land sﬁrveyor" to survey|
the property an.d prépare appropriate maps for submission and consideration by the City of|
Las Ve_gas,. one that is “licensed by the state licensing board” which “guarantees that the
licensee, the professional land surveyor has a minimum professional competeﬁcy.”3 In this

case, Developer Defendants' engaged GCW Engineering, which “puts a great number of]

1See depiction of Acquisition Parcels attached hereto as Exhibit “D.”
2A fourth lot, a-tiny 0.22 acre parcel owned by Fore Stars was never part of any later Parcel Map.
3 See, e.g., Excerpts from Transcript of Alan Reikki, City Surveyor, attached as Exhibit “J,” at 56:24-57:4; 57.

3

RORO024048

25457



1| maps through the system,” and whose Director, Paul Bu‘rn, Mr. Burn has 38 years of

2 experience as a Iidensed, registered proféssional land surveyor and supervisor, with
3 extensive mapping knowledge, familiarity with local conditions, and expeﬁise in a vast array
: _of development conditions.® Paul Burn created and oversaw the parcel map at issue, and
6 attests that he “followed the law” in the preparation of the subject map, and that its
7 claséiﬁcaﬁon and recordation as a “parcel map” was “appropriate”.
8 2. Thus, the three lots reflected in 1.a., b., and ¢. above, became four lots by virtue
91| of PM 120-49 (referred to as Parcel Map 59572 by Douglas Rankin)-7 (06/18/2015), filed by
10 Fore Stars, Ltd., all created as part of the same parcel map as follows:
t a. Lot 1: APN#138-32-202-001: 2.13 acres.
. b. Lot 2: APN# 138-32-301-004: 70.52 acres. This lot was created and
13 used as collateral for financing purposes.
14 c.  Lot3: APN#138-31-702-002: 166.99 acres.
b d. Lot 4: APN# 138-31-801-002: 11.28 acres.
;6/ The parqel map is attached hereto as Exhibit “E,"’ and the visual depiction of the four|
18 (4) lots created by this division is attaohed hereto as Exhibit “F.” Atthe time the Parcel Map

19 || was submitted, a beneficiary Statement for NLV, LLC was also submitted as required.? The|

20 || Court should note that this is the only Parcel Map Plaintiffs reference in their Amended

21 Complaint and, therefore, is the only Parcel Map at issue in this litigation.
22
1/
23
24
25| g,
5 See Declaration and CV of Paul Burn, Exhibit "C.”
260 6y
27 7 Parcel Maps are colloquially referenced by their File Book and Page number, and not the PMP number that
Mr. Rankin incorrectly uses. For ease of comparison to the maps referenced by Mr. Rankin in his Declaration,
28 however, both references are being used here.

8 See Beneficiary Statement attached hereto as Exhibit “G.” See, also, Excerpts from Riekki Deposition,
Exhibit “J,” at 169:18-170:5.
4

RORO024049

25458



1 7 B. DISCOVERY CONFIRMED THAT FILING THE PARCEL 'MAP WAS

) APPROPRIATE AND LAWFUL.

Plaintiffs and Defendants each took the deppsitions of: 1) Tom Perrigo, City Planning

j Departnrzent Director, 2) Peter Lowenstein, City of Las Vegas Planning Manager, 3) Alan

s Riekki, the City Surveyor for the City of Las Vegas, and 4) Doug Rankin, a former Planning

. Manager in the City of Las Vegas Planljing Department and witness for the Plaintiffs herein.|

. Each of these withesses was asked questions directly regarding the propriety and legality of

I8 Developer Defendants’ use of parcel maps on June 18, 2015 and afterwards.

9 Mr. Rankin, a witness for the Plaintiffs, was an employee of the City of Las‘Vegas
10 Planning Department at theltime the June 18, 2015 Parcel Map application was submitted.
" Mr. RaAnkin testified that he did not FJeIieve that the City Planning Department did anything|
= fo hurt the Plaintiffs and benefit the Developer Defendants.® Mr. Rankin testified that the
13’ City’s apprgyal of the Developer Defendants’ Parcel Map at issue in t_his litigation, based
» upon his experience as a former City Planning Department Manager, was based upon the

s City’s good faith belief that fhe Developer Defendants’ request is consistent with the law.1°
16 1] Rankin admitted that he would defer to City Surveyor Alan Riekki with regard fo City of Las
0 Vegas decis(ions regarding surveying and mapping.'! |
sl Indeed, there is no-evidence that Mr. Rankin himself, or on behalf of the Planning
19 Departmenf at the time the Parcel Map application was ﬁled,_gver objected to the

20 Parcel Map application as being improper or in contravention of Nevad.a law!!
o1 Doug Rankin testified that it is usually nineteen (19)} diﬁerent departments and
oy agencies at the City of Las Vggas, and several professionals outside the City of Las Vegas,|-
- review each map as part of the mapp‘ing and land division process.’? He believed the men
Y and women of these departments and agencies o be competent fn their duties.'® Mr. Rankin,
25

9 See Excerpt from Deposition of Doug Rankin of May 3, 2017, attached as Exhibit “H”, at p. 323/In. 24-
26 || 324, 5. : ‘ ,

10 Exhibit “H,” Excerpts from Deposition of Doug Rankin at p. 272/In. 12-20.
27\ 11 Exhibit “H,” Excerpts from Deposition of Doug Rankin at p. 220/In. 7-15.

12 Exhibit “H,” Excerpts from Deposition of Doug Rankin at p. 159/In. 1-20.
28 || 13 Exhibit “H,” Excerpts from Deposition of Doug Rankin at p. 234/In. 14-19.
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1
again, Plaintiff's witness, even confirmed that he was unaware of anything “improper” with
2
respect to the parcel map approvals, and both the City, and the Developer Defendants, acted
3
in “good faith,” and the issue is one of law:**
4
Q. As far as you know, did anyone approve a parcel map for any
5 developer because of improper imeans, bribery or anything else?
6 A. I'm not aware of any of that.
7 Q. Are you aware of any planner who approved parcel maps as béing
3 in bed with or conniving with a developer? .
0 A. I've not aware of any of that.
Q. It certainly is expected that these decisions be made on the merits
0] by the City Planning Department employees?
1 A. 1 believe so.
X - 12 Q. And while you can disagree or they can disagree, you beﬁeve that
; 3 both sides are coming from a peint of good faith?
14 MR. BICE: Objection to the form. Assumes facts not in evidence.
15 BY MR. JIMMERSON:
16 Q. As far as you know?
'17 A. I believe they acted in good faith, as we are on our side.
i8 ~ Q. So what we have is a legal conclusion that is being disagreed upon,
right?
19 A. | believe that is the point.
20 ' ’
o1 City of Las Vegas Planning Director Tom Perrigo testified that he had read the
- Amended Complaint in this case—and specifically the allegations contained therein that the
3 City acted in complicity with the Developer Defendants—and denied that those allegations
o4 were true or correct.'® He was aware of no actions on the part of the City of Las Vegas that
”s were improper or unlawful.'® With regard to the Parcel Map process that is at issue in this
26 ,
14 Exhibit “H,” Excerpts from Deposition of Doug Rankin at p. 235/In. 2-22 (Emphasis added).
27 s See Deposition Transcript of Tom Perrigo, Vol. Il of December 19, 2016, attached hereto as Exhibit “I,” at
p. 420/In. 20-421/In. 1). .
28 16 Exhibit “1,” Excerpts from Deposition of Tom Perrigo at p. 421/In. 5-8.
6
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‘other homeowners of an opportunity to be heard.!8

litigation, he provided the various Plaintiffs with open'access to his agency and his processes
and did not conduct business behind closed doors.'? He maintained that the City did not act

improperly or in complibity with Developer Defendants or others tb deprive the Plaintiffs and

City of Las Vegas City Surveyor, Alan Riekki testified that he had read Plaintiff's|
Amended Complaint and denied that the City of Las Vegas acted in. complicity with the
Developer Defendants for approval of the Parcel Maps at issue in this litigation as alleged in
the Amended Complaint.’® He also testified, explicitly that the parcel map “is not unlawful”
because:. '

“The parcel map was submitted in accordance with Chapter 278 of Nevada
Revised Statutes and, also, in accordance with local ordinance.”

He was aware of no activity or actions by Developer Defendants that suggested that they
were trying o circumvent rules or regulations for which they are required to comply and there
had been no cbnduct by Developer Defendants to circumvent the rules and regulations
applicable to mapping.?’ He was unaware of any actions by Developer Defendants that were
in violation of the Nevada Revised Statutes or the Uniform Development Code.?! He further

confirmed:22

Q. Do you have any information whatsoever to suggest or support
the allegations by thése plaintiffs that the City of Las Vegas has been .
complicit with the other codefendants, the developers here, my clients,
with regard an attempt to evade any laws of mapping whatsoever?

MR. BICE: Objections to form.
THE WITNESS: No

Mr. Riekki confirmed the lawfulness of the parcel map at page 20 of his deposition:2®

17 Exhibit “I,” Excerpts from Deposition of Tom Perrigo at p. 422/In 12-18
18 Exhibit “I,” Excerpts from Deposition of Tom Perrigo at p. 423/in. 10-13.
19 See Excerpts from Deposition Transcript of Alan Riekki of May 23, 2017, attached as Exhibit “J,” at p.
13/n. 6-14/In 13). '
0 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 46/In. 17-p. 47/In. 7.
21 Exhibit “J” Excerpts from Deposition of Alan Riekki at p. 48/In. 22-25.
22 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 49/In. 16-23.
23 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 20/In. 5-17.
. 7
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Q. Now, as you read the plaintiffs amended complaint, they
complain, as | read the complaint as well as you, that you -- that the recording,
or that the approval of Exhibit Number 2, the parcel map, that was recorded in
or about June 18th, 2015, was “unlawful.” So knowing what it was before, three
parcels, and then having it re - having been divided into four parcels, why is
that not unlawful? Another way to say, why is it proper? Why is it lawful?

MR. BICE: Objection. Form.

THE WITNESS: | believe it follows the provided-for statute for mergers
and resubdivisions.

Indeed, he confirmed it was proper, citing NRS 278.4925 as allowing owners of adjoining
properties to merge and resubdivide their parcéls with a Parcel Map.?* In this particular caée,
he testified, because all of the parcels were owned by the same entity, “it is perfectly legal
to apply for a map to merge all of those parcels into one parcel and to re—resubdivide .
them, which is exactly what happened.”> Mr. Riekki testified that the “choice of parcel
map has to do with the number of resultant lots that you’re going to end up with. It
has nothing to do with the character of the lots that you start with."?®

Mr. Riekki confirmed the correctness of Mr. Rankin’s testimony that approximately
nineteen (19) different departments and agencies at the City of Las Vegas and outside parties
review each map, and testified that, in fact, at least two copies go outside the City to the
Health Depértmént and the Department of Water Resources.?” Within the City Departments,
copies go to Planning D'epartment, Traffic Planning, Traffic Engineering, Development
Coordination, Fire Department, Right-of-Way Section, amongst a “long list” of many others.?®

Mr. Riekki further testified that the resulting lots created when the Developer
Defendants’ Parcel Maps were approved:"® |

A. In this particular case, because the resultant lots are so large, they
certainly were not ready for development.

24 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 20/In. 23-p. 21/In. 4.
% Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 22/In. 15-21.
2 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 43/In. 15-18.
27 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 25/In. 9-23.
28 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 26/In. 6-15.
29 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 39/In. 15-22.
8
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Q. And to develop like a subdivision requirement, it would require using
a tentative map and then ultimately moving to a final map; is that right?

A. bThat's corrgct.

Unless Developer Defendants “wanted to build eight 50, 60-, 70-, 80-, 90-acre home sites,”
they would have to, at some point, use a Tentative Map and Final Map process to uliimately
build out their property.2® Mr. Riekki also confirmed that when Developer Defendants used
the Parcel Map process, they were simply dividing land “internal to the property owner's
property,”! and th‘at it is a common and regular practice, even after final maps:

‘| have myself mapped final map lots into parcel map lots. I've divided a single
lot in a subdivision into multiple lots. I've taken three lots in & subdivision and
merged them into one lot with a merger and resubdivision. | can think of
numerous cases where that's been done. And | have never found anything in
the code that would give me any pause about doing s0.”%2
The use of a parcel map by Fore Stars, Ltd., Seventy Acres, LLC and 180 Land Co. LLC to
redraw boundary lines within their respective property and to assign APN numbers to the
parcels, and the City of Las Vegas' approval of the same, was wholly legal and proper, and

this Motion should be granted.

. LEGAL ANALYSIS

A. LEGAL STANDARD FOR SUMMARY JUleMENT
NRCP 56(c) sets forth the standard for granting summary judgment: The,éourt must
enter summary judgment where “;thére is no issue of genuine material fact-and ... the moving
party is entitled to judgment as a matter of law.” Fire Ins. Exch. v. Comell, 120 Nev. 303, 90
P.3d 978, 979 (2004). The movant has the burden to demonstrate that there is no genuing
issue of any material fact to' be determined. NRCP 56 (c). The moving pérty must'specifically

identify and cite to the parts of the record that indicate. the absence of a genuine issue of]

30 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 242/In. 16-21.

31 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 40/In. 14-18.

32 Exhibit “J,” Excerpts from Deposition of Alan Riekki at p. 43/In 19-44/In1..
9 ‘ k
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material facf. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 kL.Ed.‘ 2d 265
(1986).

The Nevada Supreme Court has made it clear that “when a motion for summary| .
judgment is made and supported as requiréd by NRCP 56, the non-moving party may not
rest upon general allegatiqhs and conclusions; but must, by affidavit or otherwise, set,forth‘
specific facts demonstrating the existence of a genuine factual issue.” Wood v. Safeway,
Inc., 121 Nev. 724, 731, 121 P.3d 1026,1030 (2005). Afactual dispute is genuine when the
evidence is such that a rational trier of fact could return a velrdict for the non-moving party.
Id, at 73,1, 1031. The court stated, a non-moving party “is not entitled to build a case on the
gossamer threads of Whiméy, spéculation, and conjecture.” /d. at 732, 1'031.

B. THERE IS NO GENUINE ISSUE OF MATERIAL FACT.

~ The sole basis for Plaintiffs' Amended Complaint is the recordation of a Parcel Map
by Developer Defendants on June 18, 2015 (the "June 2015 Parcel Map"). Amended
Complaint q 29. Devebper Defendanté owneoi only four (4) paréels when they first began
the parcel map process in the Spring of 2015. The parcel map in question that the Plaintiffs
wfongly characterize as being “unlawful” simply merged' three (3) of those lots together,
and re-divided them into four (4) new lots. This is undisputed. Seé June 2015 Parcel Map,
ahfached herefo as Exhibit “E”, at Sheet 3 of 11; Amended Complaint §29. The re-drawing
of lot boundaries was sirﬁply an internal matter within the Defendants’ property, preparatory
to financing and/or transférring certain chuﬁks of land.

It is andisputed that the map that is the subject of Plaintiffs' claims was in fact a
"parcel map." Defendants and co-defendant City of Las Vegas, fully complied with Nevada
Revised Staiues ("NRS") Chapter 278 — Planning and Zoning and Title 19 of the Unified
Development Code of the City of Las Végas ("LVMC") governing the legal requirements for

preparation, approval, and recordation of a valid parcel map. Indeed, even the City of Las
10
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Vegas website provides fhat a parcel map "may be used to create four or fewer lots for
purposes of sale, transfer or development. No [Tentativé Map] is required."; "Only a
[Tentative Map] application will require a public hearing." and "[Parcel Maps] are reviewed
administratively."33

There is no debate about whether a parcel map was recorded instead of a tentative
map, and there is no dispute the process was followed on more than one occasion.
Developer Defendants Ltd. recorded a parcel map on June 18, 2015. Seventy Acres
recorded two parcel maps: one on November 30, 2015 and another four months later on
March 15, 2016. 180 Land Co. recorded one parcel map on January 24, 2017. Of the four
parcel maps listed above, only one is made the subject of the Amended Complain
filed by Plaintiffs herein—the June 18, 2015 parcel map. See Amended Complaint, ] 36-
43, 64-74. Despite the fact that the Amended Complaint was filed on October 10, 2016—]
long after the parcel maps filed November 30, 2015 and March 15, 2016—the Amended
Complaint makes no mention of them.

The only question is whether a tentative map or a parcel_ map was “required” to be
filed when Developer Defendants were establishing new boundaries of their lots within the
property tﬁey owned, without developing the same. Indeed, when portions of the land were
finally submitted for consideration for development in the form a statutorily defined
“subdivision” (see NRS 278.326(1)(&1)), itis und_isputed that Developer Defendants did file for|
a tentative map, and followed all the. statutory process and notification requirements relating
to the same. Neither Developer Defendants, nor the City, are doing this for the first time.

Both entities are experience in the area of land division and land development and

# See City of Las Vegas Mapping Information, attached hereto as Exhibit “K” at 13.1 at FAQ 3 and 4 (emphasis
added).
11
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understand the distinct proeedural requirements- va each the parcel map and tentative map
process as required under ’Fhe law.

On February 2, 2017, this Court.denied Developer Defendant’s Motion to Dismiss the
first cause of action in Plaintiffs’ Amended Complaint on the basis that “Plaintiffs appear to
have stated a claim on whether Nevada law allows successive maps.” Developer

Defendants note that the issue or allegation of “successive maps” appears nowhere

within Plaintiff’s First Amended Complaint, but rather was a new tale spun in Plaintiff's

Opposition to the Defendants’ Motion to Dismiss. This Court dismissed, with prejudice,
Plaintiffs’ second cause of action entirely which related to NRS 278A not applying to the facts
of this case. V

Plaintiffs first cause of action is for “breach of NRS 278 & LVMC §19.16.040.” But
Plaintiffs have not asserted, and cannot assert, any facts from this case that show a breach
of this statute and ordinance. A review of the plain language of these provisions shows that
the Plaintiffs’ first cause of action is based upon a misunderstanding, or evan an infentional
misconstruction, of the requirements of NRS Chapter 278 & LVMC §19.16.040 as neither of
them impose a requirement that a tentative map be submitted where the proposed division
6f land involves a parcel or contiguous parcels being divided into fourj or less parcels with
new boundaries. The facts alleged by the Plaintiffs which relate to only four parcels cannot
give rise to the claim asserted in the Amended Complaint.

C. JUDGMENT SHOULD BE ENTERED AS A MATTER OF LAW BECAUSE UNDER
THE LAW, THE PROPER PROCEDURE FOR RECORDING THE DIVISION OF
LAND INTO FOUR OR FEWER PARCELS IS WITH A PARCEL MAP, NOT A
TENTATIVE MAP.

Since there is no dispute regarding the facts surrounding the creation and use .Of the)
parcel map, the Court must turn to the law and determine.whether, under the law, with the

division of land at-issue, what kind of “map” were Defendants required to file.

12
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1 A Parcel Map is a map that divides é parcel into four or fewer new lots.'See NRS
2|l 278.01 71 It can be used to divide a single parcel, or a landbwner who owns several
3 contiguous parcels may simultaneously merge fhe pércels and re-divide them as appropriate,’
2 which typically would have, after the division, different boundary lines. See NRS 278.4295.
6 The division would be by parcel map if the resultant number of lots is four (4) or fewer, or by
71 a tentatiye map/final map process if the resultant number of lots on t‘he map is five (5) or|
8 || more lots. See NRS 278.4611 NRS 278.320. The “resultant” number. of lots is specific to
9| each individual map that is filed, and is what dictates the appropriate type of “rmap” to use to
10} divide the land, and the use of Parcel Maps to do so is quite common. /d.34
u In the City of Las Vegas, in addition to the Nevada State Statutes, the Parcel Map is
i governed by the Uniform Development Code (“UDC”) 19.16.040. The final approval of a
r 14 Parcel Map is exclusively the decision of the City of Las-Vegas, after input from the various
. 15 || departments and agencies as outlined above. The process to have a Parcel Map approved
16 || requires the applicant to submit more than a dozen sets of the proposed parcel map which|
1711 are routed to the various divisions or deparfments within the City of Las Vegas and/or other
18 governmental agencies for review and approval. In short, there more than a dozen—and
v according to Mr. Rankin,l approximately nineteen (19) sets of eyes, and nineteen required
2(1) approvals, which must be obtained, before a Parcel Map will be formally approved by the
2y || City of LasVVe'gas and released for recordation.
23 As a matter of general usage, Parcel Maps are commonly used for boundary .line
24 adjﬁstments in larger chunks of ground, as opposed to smaller lots for residential or
251 commercial dévelopment. As set forth above, Parcel Maps are limited to an owner parceling,
26 or processing, fOLIII‘ lots or fewer and, after division, having created four lots or fewer, with
27 '
28
34 See, also, Excerpt from Riekki Deposition, Exhibii ;J,” at p. 43/In 15-24.
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presumably new boundary lines. They are also used when a portion of a parcel needs to be
“carved out” for some purpose, such as financing or to apply for new zoning or other change
to a portion of an area of land. The approval process for a developer usiﬁg a Parcel Map is
an administrative one where the approval is ultimately given by the City of Las Vegas
Planning Department after approximately nineteen different City sections, divisions and
departments and other government agencies reviewing for completeness, complia‘nce, and
approve the Parcel Map.

The Plaintiffs complain that the City of Las Vegas should not have approved
Developers’ Parcel Map because a Tentative Map should have been used instead. Tentative
maps, which are a precursor to a Subdivision Map of five (5) or more lots, purposefully require
a huge amount of additional detail and éos’t, includiﬁg depicting lot sizes, lot elevations,
grades, utility connections and the like. NRS 278.

Citing NRS 278.349, NRS 278.4925 and UDC 19.16.070, Plaintiffs further argued, as
part of their overall scheme to defeat or delay the overall development of Developer
Defendants’ property that the Tentative Map process requires “public action” by the City
Planning Commission or the City. Council and was unlawfully recorded. See Amended
Complaint § 71-72.. It should be noted, however, that neither NRS 278.4925 nor UDC
19.16.070 make mention of any sort of public action requirement by the Planning
Commission as alleged by Plaintiffs. NRS 278.349 requires that the Planning Cbmmission
“take final action ... by an affirmative vote of a majority of all the members” to approve or
disapprove a tentative map.” Again, Plaintiffs’ goal is to delay Developers’ development of]
their property. Plaintiffs’ mischief is not a credit to them, énd their refusal to-acknowledge the
frivolousness of their position, despite the statuies being clear and unambiguous, is further,

evidence before this' Court of Plaintiffs’ unclean hands.

14
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1 Separate and apart from the above, the Déveloper Defendants’_ use of the Parcel Map
was entirely lawful and proper and consistent with Nevada State Statute and the City of Las
Vegas Uniform Devélopment Code. The map was lawful, not unlawful. But, in addition,
it is undisputed under the facts of this cése that the lots that were divided or merged and re-
divided, as expressly permitted by NRS 278.461 and NRS 278.42985. Furthermore, all parties
agree, the four (4) new lots were lots that could not be developed into residential housing
8 || without further mapping (including use of Tentative Maps) and/or Site Development Review

9 ~ (hereinafter “SDR") which would result in public notice and public hearing regarding any

10 development plans. Clearly, Plaintiffs’ cannot show prejudice by Developer Defendants
H preparation and recordation of a Parcel Map. Under the facts of this case, it is undisputed
i that there is. no prohibition or any law or ordinance that requires the Defendants to use a
14 Tentative Map for the large lot division that the Defendants undertook to meet their|

15 || refinancing needs. It is undisputed under the facts of this case that parcel map division,

16 || merger, and re-division of lots is expressly permitted by NRS 278.461 and NRS 278.4295.

17 So, to this point, it is simply an issue of law, and not fact, that this Court should decide.
18 The Court should find that the City of Las Vegas’ process of multi-departmental review and
P decision in approving the Parcel Map for recordation was entirely proper and was not an
2(1) arbitrary or capﬁcious, nor improper, decision. Rather, it was entirely consistent with state

2 statute and local ordinance. The Court, in making its determination, would be granting|
23 || summary judgment in favor of Developer Defendants and would also be effectively granting

241 summary judgment in favor of Defendant. City of Las Vegas since the Plaintiffs’ allegations

251l are that the City of Las Vegas’ actions to approve this Parcel Map were unlawful, wherein
26 :

Plaintiffs claim that a Tentative Map was required to be used, even though the law provides
27 .

no such requirement when the map involves four lots or less.
28
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approved by the City of Las Vegas was entirely proper and consistent and directly followed

As noted in the introduction above, as it relates to the Developer Defendants, even
were this Coﬁd to be uncertain as to the applicability of a Parcel Map, versus Tentative Map,
which essentially is challehging the City of Las Vegas’ processes and decision making, it is
clear, by the evidence that has been adduced to this time; that there is absolutely no evidence
cited by the Plaintiffs which-would allow any reasonable inference to be drawn that: 1) the
approval of the Parcel Map was in error; and 2) that, as it relates to the Developer
Defendants, that they were “complicit” in the City’s approval of an allegedly “unlawful” map.
In other words, there is no evidence that Developer Defendants did anything other
than comply with the City of Las Vegas procedural requirements in submitting the
Parcel Map and seeking approval from the City of Las Vegas to support any reasonable

inference of “complicity” or “circumvention.” As such, as a matter of law, the Parcel Map

the law. In addition, Developer Defendants were frivolously named in this lawsuit because
there is no evidence, contrary to Plaintiffs’ allegations, that would create a genuine issue of|
fact that Developer Defendants acted in any way improperly. Defendants submit that the
evidence points to Developer Defendants acting in good faith and in accordance with law.

The viability of Plaintiffs’ first cause of action turns on the meaning of NRS 278.4925,
which provides:

(1) An owner or governing body that owns two or more contiguous parcels may
merge and resubdivide the land into new parcels or lots without reverting the
preexisting parcels to acreage pursuant to NRS 278.490. 3

(2) Parcels merged without reversion to acreage pursuant to this section must
be resubdivided and recorded on a final map, parcel map or map of division
into large parcels, as appropriate, in accordance with NRS 278.320 to

35 This ability to merge and resubdivide without reverting to acreage is echoed by UDC 19.16.070(C), which
states “In accordance with NRS 278.4925, the owner of fwo or more contiguous parcels may merge and
resubdivide the land into new parcels or lots without reverting the preexisting parcels to acreage pursuant to
NRS 278.490." Note that the term “resubdivide” as set forth in UDC 19.16.070(C) does not mean “subdivision”
as that term is used and defined in NRS 278.320.

16
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_278.329 has the title “Subdivision of Land: General Provisions,”® These statutes set|

278.4725, inclusive, and any applicable local ordinances. The recording of the
resubdivided parcels or lots on a final map, parcel map or map of division into
large parcels, as appropriate, constitutes the merging of the preexisting
parcels into a single parcel and the simultaneous resubdivision of that single
parcel into parcels or lots of a size and description set forth in the final map,
parcel map or map of division into large parcels, as appropriate. (Emphasis
added.) .

Mr. Riekki explained that prior to the enactment of this subsection, a developer had to take
fwo separate stebs to merge divided land, reverting it to acreage, and then divide itvanew,
using a Parcel Map if it was creating four (4) or fewer lots on that map, and a Tentative
Map/Final Map process if he wanted fo create five (5) or more lots on a single map. Now, as
can be seen, the first part of this statute permits the owner of conﬁguous lots to merge such
iois, >and re-divide them, without requiring the lots to be reverted to acreage: NRS|
278.4925(1). There is no dispute among the parties as to the meaning of subparagraph (1).
Instead, the dispute centers on subparagraph (2), which requires that the map of the new
division be recorded on one of three types of maps: a “final map,” a “parcel map,” or “map of]
large division into large parcels.” NRS 278.4925(2). Which of these three types of maps
should be recorded to effect the “merger and re-division” depends on which type of map is
“appropriate,” in accordance with NRS 278.320 to 278.4725, inclusive, and any applicable
local ordinances.” Id. The statutes cited within subparagraph (2) are the statutes that set
forth the procedures governing land division. Accordingly, in order to understand which type
of map is “appropriate,” those statutes must be examined. V

The Court need only look at the structure of N‘RS 278 to see that it is bro,ken‘ up by
headers, each of which ére followed by the applicable sections of the statute. NRS 278.320-

forth the general provisions governing the division of land. The most significant of these
statutes is the following:

“Subdivision” means any land, vacant or improved, which is divided or
proposed to be divided into five or more lofs, parcels, sites, units or
plots, for the purpose of any transfer or development, or any proposed
fransfer or development, unless exempted by one of the following
provisions. NRS 278.320.

36 See Excerpts from NRS 278, attached hereto as Exhibit “L.”
17 '
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Plaintiffs erroneously contend that the tentative map procedure should have been followed

Thus, as used in NRS 278.320-278-4725, a "subdivision” as used in the subsequent statutes
only involves a division into five or more parcels. As a matter of law, Developer Defendants’
division of land underlying this action did not result in a “subdivision” because only four lots
resulted, not five (5) or more. '

Another statute within the general provisions requires local governments to enact
ordinances consistent with, inter alia, the state’s mapping requirements. NRS 278.326.

The final statute contained within these general provisions that is relevant to this
Motion is the following:

Approval of any map pursuant to the provisions of NRS 278.010 to
278.630, inclusive, does not in itself prohibit the further division of
the lots, parcels, sites, unifs or plots described, but any such
further division shall conform to the applicable provisions of those
sections. NRS 278.327. (Emphasis added.)

This statute makes clear that approval of specific divisions of land in the past does not
preclude future division of the same land. This is because, as noted above, the re-parceling
of land of four lots or less is an fntemal matter within the Developer Defendants’ property and
does not affect nearby landowners. |

NRS 278.330-278.353 has the title “Subdivision of Land: Tentative Maps,” and
they set forth the procedures related to “tentative maps,” including provisions relaﬁng to the
agencies that must be provided with copies of a tentative map, and the actions that must be

taken for approval of a tentative map. These statutes are relevant to this Motion only because

here. Simply stated, the issue between the Plaintiffs and the City is that the City has long
ago determined that a parcel is lawful and proper when dividing a parcel, or merging and
dividing contiguous parcels by'a single owner, into four (4) or less lots, see Exhibit E,

compared to Plaintiffs knowingly mistaken position set forth within its Amended Complaint at
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q/1 that “tentative map procedures must be followed. As a matter of law the Plaintiffs are

- “subdivisions,” i.e., divisions into five or more lots. NRS 278.360. The timing for final maps'

wrong. Indeed, NRS 278.330 reveals the error of this contention:

1. The initial action in connection with the making of any subdivision
is the preparation of a tentative map.-

NRS 278.330(1).3" (Emphasis added.)

As can be plainly seen, a “tentative map” is part of the process used to create a “subdivision”

whicﬁ was defined in the previous sections as a land division resulting-in five or more lots.

No tentative map process wduld apply to a division that would result in four lots or Iess.'
NRS 278.360-278.460 has the title “Subdivision of Land: Final Maps,” which is,

simply, the follow-up and final process in the tentative map process, and thus, also relates to

is keyed to the tentative map process. /d. A final map also requires professional surveying;
plécement of monuments for. boundaries; certifications by multiple agencies; plans for
installation of water meters; and approval of the local authorities — a_lll recjuiremeﬁté indicative
of the concerns of subdivisions. NRS 278.371-278.390.

NRS 278.461-278.469 has the title “Parcel Maps” and this wholly separate section
from “subdivisions” governs the procedures related to parcel maps, which is what was filed
in this case. As outlined in the very first section of the “Parcel Maps™ header, the use of the
parcel map was mandated and the City of Las Vegas’ approval of Developer Defendants’

parcel map was correct. NRS 278.461provides:

1. Except as otherwise provided in this section, a person who
proposes to divide any land for transfer or development into four
lots or less shall: :

(a) Prepare a parcel map and file the number of copies, as
required by local ordinance, of the parcel map with the planning
commission or its designated representative or, if there is no
planning commission, with ~ the clerk of the governing body; and

37 The corresponding ordinance for the City of Las Vegas is set forth in Section LVMC Section 19.16.050
(“Tentative Map Ordinance”). See LVMC § 19.16.050, which includes a flow chart of the Typical Review Process
for creation of a Tentative Map, attached hereto as Exhibit “M”.
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1 (b) Pay a filing fee in an amount determined by the governing
body,
2 unless those requirements are waived or the provisions of NRS
278471 to 278.4725, inclusive, apply. The map must be
3 accompanied by a written statement sighed by the treasurer of the
county in which the land to be divided is located indicating that all
4 property taxes on the land for the fiscal year have been paid,
and by the affidavit of the person who proposes to divide the
5 land stating that the person will make provision for the
payment of the tax imposed by chapter 375 of NRS and for
6 compliance with the disclosure and recording requirements of
subsection 5 of NRS 598.0923, if applicable, by the person
7 who proposes fo divide the land or any successor in interest. 38
o NRS 278.461(emphasis added). *®
9 As can be seen, when a person proposes to divide land into four lots, he shall prepare and
10| file a parcel map. That is exactly what was done by each of the Developer Defendants. The

11 || remaining provisions in this range of cited statutes refer to procedures specific to parcel

12 maps, including approval by the local government authority. The only other provision

13 relevant here is NRS 278.464(7), which provides that any person aggrieved by a decision of]

14
the local authority may appeal the decision.

15 '

16 NRS 278.471-278.4725 has the fitle “Division of Land Into Large Parcels,” and

17 || these sections govern the procedures for division into lots that are at least 1/1 6t of a section

18 || as described by the government land office survey, or at least 46 acres in area. NRS

19| 278.471. Alocal governing body can also make these statutory provisions applicable to lots

20 that are at least 1/64th of a section, or ten acres in area. /d.

21| ;
The above review of the range of statutes cited in NRS 278.4925 fully explains the

22 ‘
requirements of that statute. The “appropriate” map to be used to effect the merger and re-

23 , « o _ ,

04 division depends on the number of lots that resulf from the division. If the re-division yields

25

26 | _

' % The subsequent subparagraphs of NRS 278.461 include requirements or exemptions that are not applicable,
27|\ under the facts here. - . '

23 % The corresponding ordinance for the City of Las Vegas'is set forth-in UDC Section 19.16.040 (“Parcel Map
Ordinance”). Exhibit “N.” The Ordinance includes a flow chart of the Typical Review Process for creation of a
Parcel Map. /d. ' :

20
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five or more lots, then a final map, which would first require a tentative map, would be

“appropriate.” But when _the yield is four or fewer lots, a parcel map is required. Even if
more than one type of map can be deemed “appropriate” in this case, the fact remains that
the parcel map was certainly not “unlawful.”

From this analysis, it is clear that Plaintiffs’ contention that the tentative map process
should have been followed here, even though there is no dispute that the‘mefger and re-
division resulted in only four lots, is simply wrong. Indeed, pursuant to NRS 278.461, When
the resulting division will leave four lots, the owner “shall” prepare and file a parcelfmap.
When intefpretihg statutes, “[tlhe word “shall” is generé[ly regarded as mandatory.”
Markowitz v. Saxon Special Servicing, 129 Nev. Adv. Op. 69, 310 P.3d 569, 572 (2013).
Thus, it is apparent that here, only a “parcel map” could be “appropriate.”

Because the Plaintiffs’ first cause of action is premised on the erroneous nofior; that
the tentative map procedures must be followed, as a rhatter of 'law, ‘judgment shoUI_d be
entered for Defendants, and this Court should reach the same conclusion as Judge Douglas
E. Smith, Peccole, et al, v. Pebcole, et al, Case No. A-_1 6-739654-C (2017), which was that
“The Cify Planning Director properly followed the procedure for apioroval of a parcel map
rather than a tentative map.”®

D. PLAINTIFFS ARE STILL REQUIRED TO EXHAUST THEIR ADMINISTRATIVE
- REMEDIES, AND HAVE FAILED TO DO SO.

Plaintiffs’ First Amended Complaint seeks o bypass the normal administrative process to
create rules that do not exist to contrive approvals not required.
Plaintiffs argued that they were not required to exhaust their admihisfrative remedies

because ne notice was required to be provided to them in the Parcel Map process. The very

40 See Order Gra_ntihg CLV Motion to Dismiss, attached as Exhibit “O* at §] 18.
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fact that notice was not required to be provide to adjacent landowners is further evidence
that a Parcel Map, which redraws boundary lines within an applicant's own properiy, and
does not “add land to” or “take away land from” does not “aggrieve” adjacent landowners,

does not, by itself, affect them. Indeed, the single “parcel map” complained of in the

Amended Complaint was ﬁled two (2) years ago in June, 2015, and had absolutely no effect|
or prejedice upon the Plaintiffs, | |

What could, potentially, affect some of fhem is the proposed zoning changes, General
Plan Amendments, and other development proposals that -have been made by different
entities for potions of the land. But these proposals have all been discussed in weekly
meetings among the Plaintiffs, dozens of meetings between Plaintiffs and representatives of
Developer Defendants, between August, 2015 and the present; and nearly two (2) yeers’ of]
public 'hearin}gs before the Las Vegas Planning Commiseion and City Council, and when
approval was finally obtained on one (1) project, Plaintiffs filed a “Petition for Judicial Review,"
Which currently pends before Judge Crockett. They exercised the administrative remedies
they know are available under NRS 278.3195 and LVMC 19.16.040(T). Further, it is
undisputed that Pleintif‘fs had actual knowledge of the recording of the Parcel Mab of June
18, 2015, certainly by the time they filed their Complaint in December, 2015, if not earlier. |

It is established law that the failure to exhaust all administrative remedies precludes
judicial review. Allstate Ins. Co. v. Thompe, 123 Nev. 565, 571, 170 P.3d 989, 993 (2007);
City of Henderson v. Kilgore, 122 Nev., 331, 336 n. 10, 131 P.3d 11, 15.n. 10 (2006); Kay v.
Nunez, 122 Ne\). 1100., 1104, 146 P.3d 801, 805 (2006). The failure to exhaust administrative
remedies pursuant to NRS 278.3195(4) absolutely precludes ahy subsequent court action.
Mesagate HOA v. City of Fernley, 124 Nev. 1092, 1100-01, 194 P.3d 1248, 1254 (2008).
Until Plaintiffs pursue these administrative avenues of review, they cannot be considered an

“aggrieved person” under NRS 278.3195(1) and the local Ordinances in question. See City,
22 :
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" Defendants.

of Nbrth Las Vegas v. Eighth Judicial District Court, 122 Nev. 1197, 147 P.3d 1109 (2006).
Here, we likeWise have a situation where neighboring property owners such as Plaintiff have
no standing because they ha;ve not avaiied themselves of the administrative révieﬁv process
and cannot show how they are aggrieved by a parcel map approval on land they do not have
any interest in. |

Plaintiffs wént this Court to ignore the law, ignore the discretion of the government
body charged with making those decisions, and ignore the administrative process to force
Developer Defendants to “start all over.” The only reason for Plaintiffs to maintain such an

unreasonable position is to cause delay in development, and financial and political harm to

IV. CONCLUSION

Developer Defendants followed the applicable statutory procedure for obtaining
approval and recording the required Parcel Map, as others have done before them for years.
City of Las Vegaé City Surveyor Aian Riekki testified that there are in excess of 13,000 parcel
maps on file with the County of Clark*' and there have been muitiple parcel maps filed within
Peccole Ranch and Peccole West themselves!*

The Plaintiffs have simply ignored the plain language of the statute ’[heyl claim to be
enforcing, in an effort to fashion a claim and to delay development and approval of Developer
Defendants’ property. Plaintiffs should not be allowed to proceed with delay tactics and
gamesmanship. Their actions have irreparably harmed Developer Defendants and have
caused them huge financial damages, which continue to accrue every day this lawsuit

remains open.

4 Exhibit “J;”.Riekki Deposition Excerpt, at page 33.
42 Sea, sample list of parcel map filings, Exhibit “P.”
’ 23
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‘., : 1 For the reasons stated above, Defendants Fore Stars, Ltd., 180 Land Co., LLC and
2 Seventy Acres, LLC respectfully request this Court grant their Motion and grant Summary
3 .
Judgment in their favor on Plaintiffs’ remaining cause of action.
4
DATED this &%ay of June, 2017.
5
6| JIMMERSON LAW FIRM, P.C.
7 ﬁ/ ¢ W 2
Jame&d, fifim@rson, Esq.
8 Email: ks@jimmersonlawfirm.com
9 Nevada State Bar No. 000264
JIMMERSON LAW FIRM, P.C.
10 415 South 6th Street, Suite 100
Las Vegas, Nevada 89101
11 : o Telephone: (702) 388-7171
. Facsimile: (702) 380-6422
13 Attorneys for Fore Stars, Ltd., 180 Land Cb., LLC
. and Seventy Acres, LLC .
(/ 14
15
16
17
18
19 : )
20
21
22
23
24
25
26
27
28
24

ROR024069

25478



N

O 0 N1 Ay W

10
11
12
13
14
15
16

17 4

18
19
20

22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, | certify that on this _"‘if
day of June, 2017, | caused a true and correct copy of the foregoing Defendants Fore Stars,
Ltd., 180 Land Co., LLC and Seventy Acres, LLC’s Motion for Summary Judgment On
Issue Of Alleged “Unlawfulness” Of Parcel Map to be filed and e-served via the Court’s
Wiznet E-Filing system on the parties listed below. The date and time of the electronic proof]

| of service is in place of the date and place of deposit in the mail.

Todd L. Bice, Esq.

Dustun H. Holmes, Esq.
Pisanelli Bice, PLLC

400 South 7th Street, Suite 300
Las Vegas, Nevada 89101
Aftorneys for Plainfiffs

Bradford R. Jerbic, Esq.

Phil Bymes, Esq.

Jeffry M. Dorocak, Esq.

495 South Main Street, Sixth Floor
Las Vegas, Nevada 89101
Aftorneys for the City of Las Vegas

Yy

AwpiOYEE OF THE JIMMERSON LAW FIRM, P.C.
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EXHIBITS TO

DEFENDANTS FORE STARS, LTD., 180 LAND CO., LLC AND SEVENTY ACRES,
LLC'S MOTION FOR SUMMARY JUDGMENT ON ISSUE OF ALLEGED

“UNLAWFULNESS” OF PARCEL MAP(S)

Declaration of Frank Pankratz

Declaration of JJJ

Declaration/Expert Report of Paul Burn with CV

Visual Depiction- Acquisition Parcels .

Fore Stars, Ltd.- June 18, 2015 Parcel Map

Visual Depiction of June 18, 2015 Parcel Map

Beneficiary Statement’ ’

Deposition Transcript Excerpts- Doug Rankin

Deposition Transcript Excerpts- Tom Perrigo

Deposition Transcript Excerpts- Alan Riekki

City of Las Vegas Mapping FAQ

Excerpts from NRS 278

LVMC 19.16.050- Tentative Map

LVMC 19.16.040- Parcel Map _
Peccole et al v Fore Stars et al- Order Granting City of Las Vegas’ Motion
to Dismiss (10/19/16)

Sample List of Parcel Map Filings
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