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Attorneys for Plaintiff Landowners
DISTRICT COURT
CLARK COUNTY, NEVADA
180 LAND CO., LLC, a Nevada limited liability
company, FORE STARS, LTD., DOE INDIVIDUALS,
ROE CORPORATIONS I through X, and ROE
LIMITED LIABILITY COMPANIES I through X,

Plaintiffs,

)

)

)

)

)

) APPENDIX OF EXHIBITS IN

) SUPPORT OF PLAINTIFF

) LANDOWNERS’ MOTION TO
CITY OF LAS VEGAS, political subdivision of the ) DETERMINE TAKE AND FOR

)

)

)

)

)

)

)

)

VS.

State of Nevada, ROE government entities [
through X, ROE CORPORATIONS I through X,
ROE INDIVIDUALS I through X, ROE LIMITED
LIABILITY COMPANIES I through X, ROE
quasi-governmental entities I through X,

Defendants.

Plaintiff Landowners hereby submit this Appendix of Exhibits in Support of Their

Motion to Determine Take and for Summary Judgment on the First, Third and Fourth Claims for

CASE NO.:
DEPT. NO.:

SUMMARY JUDGMENT ON
THE FIRST, THIRD AND
FOURTH CLAIMS FOR RELIEF

VOLUME 7

Electronically Filed
3/26/2021 3:11 PM
Steven D. Grierson

CLERK OF THE COU ;
. ot

A-17-758528-]
XVI

Relief.
Exhibit Description Vol. No. Bates No.
No.
1 Findings of Fact and Conclusions of Law 000001-000005
Regarding Plaintiff Landowners’ Motion to
Determine “Property Interest”
2 Map 1 of 250 Acre Land 000006
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Map 2 of 250 Acre Land

000007

Notice of Related Cases

000008-000012

April 15, 1981 City Commission Minutes

000013-000050

December 20, 1984 City of Las Vegas Planning
Commission hearing on General Plan Update

000051-000151

Findings of Fact and Conclusions of Law
Regarding Plaintiffs’ Motion for New Trial,
Motion to Alter or Amend and/or Reconsider the
Findings of Fact and Conclusions of Law, Motion
to Stay Pending Nevada Supreme Court
Directives

000152-000164

ORDER GRANTING the Landowners’
Countermotion to Amend/Supplement the
Pleadings; DENYING the Landowners’
Countermotion for Judicial Determination of
Liability on the Landowners’ Inverse
Condemnation Claims

000165-000188

City’s Opposition to Motion to Determine
“Property Interest”

000189-000216

10

City of Las Vegas’ Motion for Judgment on the
Pleadings on Developer’s Inverse Condemnation
Claims

000217-000230

11

Petition for Writ of Mandamus, or in the
Alternative, Writ of Prohibition

000231-000282

12

Supreme Court Order Denying Petition for Writ of
Mandamus or Prohibition

000283-000284

13

Supreme Court Order Denying Rehearing

000285-000286

14

Supreme Court Order Denying En Banc
Reconsideration

000287-000288

15

Motion to Dismiss Complaint for Declaratory and
Injunctive Relief and in Inverse Condemnation,
Fore Stars, Ltd. Seventy Acres, LLC v. City of Las
Vegas, et al., Case No. A-18-773268-C

000289-000308

16

City’s Sur Reply Memorandum of Points and
Authorities in Support of Motion to Dismiss
Complaint for Declaratory and Injunctive Relief
and Inverse Condemnation, Fore Stars, Ltd.
Seventy Acres, LLC v. City of Las Vegas, et al.,
Case No. A-18-773268-C

000309-000319
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17

City’s Proposed Findings of Fact and Conclusion
of Law Granting City’s Motion to Dismiss
Complaint, Fore Stars, Ltd. Seventy Acres, LLC v.
City of Las Vegas, et al., Case No. A-18-773268-
C

000320-000340

18

Order Denying City of Las Vegas’ Motion to
Dismiss, Fore Stars, Ltd. Seventy Acres, LLC v.
City of Las Vegas, et al., Case No. A-18-773268-
C

000341-000350

19

City of Las Vegas’ Motion to Dismiss, /80 Land
Co., LLCv. City of Las Vegas, et al., Case No. A-
18-775804-J)

000351-000378

20

2.15.19 Minute Order re City’s Motion to Dismiss

000379

21

Respondents’ Answer Brief, Supreme Court Case
No. 75481

000380-000449

22

Order Granting Plaintiffs’ Petition for Judicial
Review, Jack B. Binion, et al vs. The City of Las
Vegas, Case No. A-17-752344-]

000450-000463

23

Supreme Court Order of Reversal

000464-000470

24

Supreme Court Order Denying Rehearing

000471-000472

25

Supreme Court Order Denying En Banc
Reconsideration

000473-000475

26

Findings of Fact, Conclusions of Law and
Judgment Granting Defendants Fore Stars, Ltd.,
180 Land Co LLC, Seventy Acres LLC, EHB
Companies LLC, Yohan Lowie, Vickie Dehart
and Frank Pankratz’s NRCP 12(b)(5) Motion to
Dismiss Plaintiffs” Amended Complaint

000476-000500

27

Notice of Entry of Findings of Fact, Conclusions
of Law, Final Order of Judgment, Robert Peccole,
et al v. Peccole Nevada Corporation, et al., Case
No. A-16-739654-C

000501-000545

28

Supreme Court Order of Affirmance

000546-000550

29

Supreme Court Order Denying Rehearing

000551-000553

30

November 1, 2016 Badlands Homeowners
Meeting Transcript

000554-000562

31

June 13, 2017 Planning Commission Meeting
Verbatim Transcript

000563-000566

32

Notice of Entry of Findings of Fact and
Conclusions of Law Granting City of Las Vegas’
Motion for Summary Judgment, /80 Land Co.
LLC, et al v. City of Las Vegas, Case No. A-18-
780184-C

000567-000604
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33 June 21, 2017 City Council Meeting Combined 000605-000732
Verbatim Transcript
34 Declaration of Yohan Lowie 000733-000739
35 Declaration of Yohan Lowie in Support of 000740-000741
Plaintiff Landowners’ Motion for New Trial and
Amend Related to: Judge Herndon’s Findings of
Fact and Conclusion of Law Granting City of Las
Vegas’ Motion for Summary Judgment, Entered
on December 30, 2020
36 Master Declaration of Covenants, Conditions 000742-000894
Restrictions and Easements for Queensridge
37 Queensridge Master Planned Community 000895-000896
Standards - Section C (Custom Lot Design
Guidelines)
38 Custom Lots at Queensridge Purchase Agreement, 000897-000907
Earnest Money Receipt and Escrow Instructions
39 Public Offering Statement for Queensridge North 000908-000915
(Custom Lots)
40 Deposition of Yohan Lowie, In the Matter of 000916-000970
Binion v. Fore Stars
41 The City of Las Vegas’ Response to Requests for 000971-000987
Production of Documents, Set One
42 Respondent City of Las Vegas’ Answering Brief, 000988-001018
Jack B. Binion, et al v. The City of Las Vegas, et
al., Case No. 17-752344-]
43 Ordinance No. 5353 001019-001100
44 Original Grant, Bargain and Sale Deed 001101-001105
45 May 23, 2016 Par 4 Golf Management, Inc.’s 001106-001107
letter to Fore Stars, Ltd. re Termination of Lease
46 December 1, 2016 Elite Golf Management letter 001108
to Mr. Yohan Lowie re: Badlands Golf Club
47 October 30, 2018 Deposition of Keith Flatt, Fore 001109-001159
Stars, Ltd. v. Allen G. Nel, Case No. A-16-
748359-C
48 Declaration of Christopher L. Kaempfer 001160-001163
49 Clark County Real Property Tax Values 001164-001179
50 Clark County Tax Assessor’s Property Account 001180-001181
Inquiry - Summary Screen
51 Assessor’s Summary of Taxable Values 001182-001183
52 State Board of Equalization Assessor Valuation 001184-001189
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53 June 21, 2017 City Council Meeting Combined 001190-001317
Verbatim Transcript

54 August 2, 2017 City Council Meeting Combined 001318-001472
Verbatim Transcript

55 City Required Concessions signed by Yohan 001473
Lowie

56 Badlands Development Agreement CLV 001474-001521
Comments

57 Development Agreement for the Two Fifty, 001522-001529
Section Four, Maintenance of the Community

58 Development Agreement for the Two Fifty 001530-001584

59 The Two Fifty Design Guidelines, Development 001585-001597
Standards and Uses

60 The Two Fifty Development Agreement’s 001598
Executive Summary

61 Development Agreement for the Forest at 001599-002246
Queensridge and Orchestra Village at
Queensridge

62 Department of Planning Statement of Financial 002247-002267
Interest

63 December 27, 2016 Justification Letter for 002268-002270
General Plan Amendment of Parcel No. 138-31-
702-002 from Yohan Lowie to Tom Perrigo

64 Department of Planning Statement of Financial 002271-002273
Interest

65 January 1, 2017 Revised Justification letter for 002274-002275
Waiver on 34.07 Acre Portion of Parcel No. 138-
31-702-002 to Tom Perrigo from Yohan Lowie

66 Department of Planning Statement of Financial 002276-002279
Interest

67 Department of Planning Statement of Financial 002280-002290
Interest

68 Site Plan for Site Development Review, Parcel 1 002291-002306
@ the 180, a portion of APN 138-31-702-002

69 December 12, 2016 Revised Justification Letter 002307-002308
for Tentative Map and Site Development Plan
Review on 61 Lot Subdivision to Tom Perrigo
from Yohan Lowie

70 Custom Lots at Queensridge North Purchase 002309-002501

Agreement, Earnest Money Receipt and Escrow
Instructions
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71 Location and Aerial Maps 002502-002503

72 City Photos of Southeast Corner of Alta Drive and 002504-002512
Hualapai Way

73 February 14, 2017 Planning Commission Staff 002513-002538
Recommendations

74 June 21, 2017 Planning Commission Staff 002539-002565
Recommendations

75 February 14, 2017 Planning Commission Meeting 002566-002645
Verbatim Transcript

76 June 21, 2017 Minute re: City Council Meeting 002646-002651

77 June 21, 2017 City Council Staff 002652-002677
Recommendations

78 August 2, 2017 City Council Agenda Summary 002678-002680
Page

79 Department of Planning Statement of Financial 002681-002703
Interest

80 Bill No. 2017-22 002704-002706

81 Development Agreement for the Two Fifty 002707-002755

82 Addendum to the Development Agreement for the 002756
Two Fifty

83 The Two Fifty Design Guidelines, Development 002757-002772
Standards and Permitted Uses

84 May 22, 2017 Justification letter for Development 002773-002774
Agreement of The Two Fifty, from Yohan Lowie
to Tom Perrigo

85 Aerial Map of Subject Property 002775-002776

86 June 21, 2017 emails between LuAnn D. Holmes 002777-002782
and City Clerk Deputies

87 Flood Damage Control 002783-002809

88 June 28, 2016 Reasons for Access Points off 002810-002815
Hualapai Way and Rampart Blvd. letter from
Mark Colloton, Architect, to Victor Balanos

89 August 24, 2017 Access Denial letter from City of 002816
Las Vegas to Vickie Dehart

90 19.16.100 Site Development Plan Review 002817-002821

91 8.10.17 Application for Walls, Fences, or 002822-002829
Retaining Walls

92 August 24, 2017 City of Las Vegas Building 002830

Permit Fence Denial letter
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93

June 28, 2017 City of Las Vegas letter to Yohan
Lowie Re Abeyance Item - TMP-68482 -
Tentative Map - Public Hearing City Council
Meeting of June 21, 2017

002831-002834

94

Declaration of Vickie Dehart, Jack B. Binion, et
al. v. Fore Stars, Ltd., Case No. A-15-729053-B

002835-002837

95

Supreme Court Order of Affirmance, David
Johnson, et al. v. McCarran International Airport,
et al., Case No. 53677

002838-002845

96

De Facto Taking Case Law From State and
Federal Jurisdictions

002846-002848

97

Department of Planning Application/Petition
Form

002849-002986

98

11.30.17 letter to City of Las Vegas Re: 180 Land
Co LLC ("Applicant"t - Justification Letter for
General Plan Amendment [SUBMITTED
UNDER PROTEST] to Assessor's Parcel
("APN(st") 138-31-601-008, 138-31- 702-003,
138-31-702-004 (consisting of 132.92 acres
collectively "Property"t - from PR-OS

(Park, Recreation and Open Space) to ML
(Medium Low Density Residential) as part of
applications under PRJ-11990, PRJ-11991, and
PRJ-71992

002987-002989

99

January 9, 2018 City Council Staff
Recommendations

002990-003001

100

Item #44 - Staff Report for SDR-72005 [PRJ-
71990] - amended condition #6 (renumbered to #7
with added condition)

003002

101

January 9, 2018 WVR-72007 Staff
Recommendations

003003-003027

102

January 9, 2018 WVR-72004, SDR-72005 Staff
Recommendations

003028-003051

103

January 9, 2018 WVR-72010 Staff
Recommendations

003052-003074

104

February 21, 2018 City Council Meeting
Verbatim Transcript

003075-003108

105

May 17, 2018 City of Las Vegas Letter re
Abeyance - TMP-72012 [PRJ-71992] - Tentative
Map Related to WVR-72010 and SDR-72011

003109-003118

106

May 16, 2018 Council Meeting Verbatim
Transcript

003119-003192

107

Bill No. 2018-5, Ordinance 6617

003193-003201
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108 Bill No. 2018-24, Ordinance 6650 9 003202-003217

109 November 7, 2018 City Council Meeting 9 003218-003363
Verbatim Transcript

110 October 15, 2018 Recommending Committee 9 003364-003392
Meeting Verbatim Transcript

111 October 15, 2018 Kaempfer Crowell Letter re: 10 003393-003590
Proposed Bill No. 2018-24 (part 1 of 2)

112 October 15, 2018 Kaempfer Crowell Letter re: 11 003591-003843
Proposed Bill No. 2018-24 (part 2 of 2)

113 July 17,2018 Hutchison & Steffen letter re 11 003844-003846
Agenda Item Number 86 to Las Vegas City
Attorney

114 5.16.18 City Council Meeting Verbatim 11 003847-003867
Transcript

115 5.14.18 Bill No. 2018-5, Councilwoman Fiore 11 003868-003873
Opening Statement

116 May 14, 2018 Recommending Committee 11 003874-003913
Meeting Verbatim Transcript

117 August 13, 2018 Meeting Minutes 11 003914-003919

118 November 7, 2018 transcript In the Matter of Las 12 003920-004153
Vegas City Council Meeting, Agenda Item 50,
Bill No. 2018-24

119 September 4, 2018 Recommending Committee 12 004154-004219
Meeting Verbatim Transcript

120 State of Nevada State Board of Equalization 12 004220-004224
Notice of Decision, In the Matter of Fore Star
Ltd., et al.

121 August 29, 2018 Bob Coffin email re Recommend 12 004225
and Vote for Ordinance Bill 2108-24

122 April 6, 2017 Email between Terry Murphy and 12 004226-004233
Bob Coffin

123 March 27, 2017 letter from City of Las Vegas to 12 004234-004235
Todd S. Polikoff

124 February 14, 2017 Planning Commission Meeting 12 004236-004237
Verbatim Transcript

125 Steve Seroka Campaign letter 12 004238-004243

126 Coffin Facebook Posts 12 004244-004245

127 September 17, 2018 Coffin text messages 12 004246-004257

128 September 26, 2018 email to Steve Seroka re: 12 004258

meeting with Craig Billings
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129 Letter to Mr. Peter Lowenstein re: City’s 12 004259-004261
Justification

130 August 30, 2018 email between City Employees 12 004262-004270

131 Februaryl5, 2017 City Council Meeting Verbatim 12 004271-004398
Transcript

132 May 14, 2018 Councilman Fiore Opening 12 004399-004404
Statement

133 Map of Peccole Ranch Conceptual Master Plan 12 004405
(PRCMP)

134 December 30, 2014 letter to Frank Pankratz re: 12 004406
zoning verification

135 May 16, 2018 City Council Meeting Verbatim 13 004407-004480
Transcript

136 June 21, 2018 Transcription of Recorded 13 004481-004554
Homeowners Association Meeting

137 Pictures of recreational use by the public of the 13 004555-004559
Subject Property

138 Appellees’ Opposition Brief and Cross-Brief, Del 13 004560-004575
Monte Dunes at Monterey, Ltd., et al. v. City of
Monterey

139 Respondent City of Las Vegas’ Answering Brief, 13 004576-004578
Binion, et al. v. City of Las Vegas, et al.

140 Grant, Bargain and Sale Deed 13 004579-004583

141 City’s Land Use Hierarchy Chart 13 004584

142 August 3, 2017 deposition of Bob Beers, pgs. 31- 13 004585-004587
36 - The Matter of Binion v. Fore Stars

143 November 2, 2016 email between Frank A. 13 004588
Schreck and George West 111

144 January 9, 2018 email between Steven Seroka and 13 004589-004592
Joseph Volmar re: Opioid suit

145 May 2, 2018 email between Forrest Richardson 13 004593-004594
and Steven Seroka re Las Vegas Badlands
Consulting/Proposal

146 November 16, 2017 email between Steven Seroka 13 004595-004597
and Frank Schreck

147 June 20, 2017 representation letter to Councilman 13 004598-004600

Bob Coffin from Jimmerson Law Firm
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148 September 6, 2017, City Council Verbatim 13 004601-004663
Transcript

149 December 17, 2015 LVRIJ Atrticle, Group that 13 004664-04668
includes rich and famous files suit over condo
plans

150 Affidavit of Donald Richards with referenced 14, 15, 004669-004830
pictures attached 16

DATED this 26" day of March, 2021.

LAW OFFICES OF KERMITT L. WATERS

By:_ /s/ Kermitt L. Waters

Kermitt L. Waters, Esq.
Nevada Bar No. 2571
James J. Leavitt, Esq.
Nevada Bar No. 6032

Michael A. Schneider, Esq.

Nevada Bar No. 8887
Autumn L. Waters, Esq.
Nevada Bar No. 8917

Attorneys for Plaintiff Landowners
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of the Law Offices of Kermitt L. Waters, and
that on the 26" day of March, 2021, pursuant to NRCP 5(b) and EDCR 8.05(f), a true and correct
copy of the foregoing document(s): APPENDIX OF EXHIBITS IN SUPPORT OF PLAINTIFF
LANDOWNERS’ MOTION TO DETERMINE TAKE AND FOR SUMMARY JUDGMENT
ON THE FIRST, THIRD AND FOURTH CLAIMS FOR RELIEF - VOLUME 7 was made by
electronic means pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time of the electronic

service substituted for the date and place of deposit in the mail and addressed to each of the

following:

MCDONALD CARANO LLP
George F. Ogilvie III

Amanda C. Yen

2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
ayen@mecdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S OFFICE

Bryan K. Scott, City Attorney
Philip R. Byrnes

Seth T. Floyd

495 S. Main Street, 6™ Floor
Las Vegas, Nevada 89101
pbynes@lasvegasnevada.gov
sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
Itarpey(@smwlaw.com

Is] Evelvn O ashingon

Evelyn Washington, an employee of the
Law Offices of Kermitt L. Waters
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Baatieng §-
BORHE R S

I W LTI L, o Wl e,

b Mshedelnd Closiny Rate® .28 P .
g

Ry
€ Sy o Dasroye covans the time vhen the Peorow Agent (ws defined i Seasion £} ropnuds
o the lsteaments whish aee roguived 1o be cecovded vader fhis Agrosnont,

4 Pl Comumaiie e the propesty subjent to e base Deelsvation {defined batow)
Insindig the proparty nos mebiiest thireto and sdditional property, H aug, horeafive snesed
1 the Plaarie Comvamity i sconvdaaes with the terus of the Master Drelaeation,

& SRamest Mlensy Donasit! e the sum of the dnitied Bavest Money Duposit sl sy
Addidorat Exrnest Moty Depost.

§ agacene Toolentin msns Misder Pordieation of Covennnts, Conditions, Rastrietivns e
s for Ohsenstidee recorded ia the CHiclat Records of the Cousty Keconder of Clack
Coownty o Mas 30, 1996, in Hook $40530, as fnstnimsat no, $024], rerscordsd es August
30, 1996, o ook SA0830, o insfoanat 5o, D1E30, snd peroearied o Septembat 12, 2805,
in Brok 060812, 25 insteunsant so, 01520, mnd any amendiments Gosso,

g " Anndienile Declarstiong meass collutively the M_asim‘ Theoharation, the Declacion of
Snnaxation for Quesnsides Pavost 20 (Quevnsvidys Honh Costors Lois) and off Rigorded
Supgtomentat Pecfarations which et fhe Lot

b, “assueiation” means Dueensridge Quncry Assoeolinion, Neveda sa-profit soyporation,
formad pussmnt o e grovisions of e Master Leclsration.
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A Frvinant. Favchasss agrocs 1o pay the Purchase

il Baraest Monay Dieposit

Additions! Bienest Morey Daposit (8}
Frogsods from tee losn (How Loae™) o
aanly pakd by Purchasey
Adddinionst pack due st Close of B
TUTAY PUBCHASE PEICE

JUTONN

-

8. Initial Buest bluater Dupostt. The Initd Naonoss Movey Bepasit (1 stat
with Soller upen Faper's sxecasion of Buyar's offte to puschaess the Lot (i

eefuriible, sad Gl sl e poodited 1o the Puesfisse Prico st slose of

b Sdifiond Farnest 3onsy Denestt, The Addtionat Faesem Movey Deposit (i sy
- Sz guasied e Fanerpr e oo hofee ) 2 ard shsk by cendited bathe
Purchase Pive 8 close vf Baven

£, Baldascea? Parshase Prioy, Vhe Poerhase Price, lesy d
bl i vask ot sloss of
consist of provieds fiow 33

Sarnxst Money Deposit, shalt b
Yeersws, 1f 3 portion of the tadwes of G Purchas: Poce sl
§.oa, promptiy sfter Sellars peeegsance of Purchasars offtr,
ov's foan npplication o 2 konder ov fenders of Parchaser's dhotes
anee, this Ayreoment s condilionscd upon, s 4 condition grecedutis,
3 virites Appeovel ¢re writien commiiment fog » New Loan va the
foren seb forll Ln the pext Assiones, Within fhirty (36 duys pfler Seflex's dueeptante of
Pugshaser's offse, Furtdaser {1 shalt-nae Purshases beat offorts to guattfy for and shtals 8
Waw Lo i pesvaitiog sates Tor similar fosat in fhe Las Veges s sulsizzt only Lo vsnal
foat closing conditions, and {1} shalf deliver into Bserow sxeauted opy of siel spproval
ot comuwiinent, s the svert Puschwser fadls b watisy simdition dent within the
time porinds spooifi borsin, thom, uadess snch proods are exiznded Ty Ssller I wating
Sethe shall sofimd proampily (o Buyer fhe Bt Bt Monsy Dugiasit aed Selier and Hig
shiai] have ne Rt pbligitions ursdar,

ES Closten Doty tad Prosatin Fraptas otheredss penvidad in Ui Agesement, Pacchugs and Seller
auren terpav, sl Memowr Agred Is suthorized 1 pey, the filiowing smns, and 10 charge the soedsmta of Pahaser and
Seilor respoctively, w3 fulloves: (8) charge Porchiager Toe (33 il fuss, voste and charges conuptad with sy New Loan
atased By Purshases, including bus not Hmited to-dean docngent preparntion svd recovding fous, () the sactaw e
vormatly chirged by Beoeow Agont 10 buyess, swd i) other foos, costs, exgeasss ok whargss sconnding 1o the
custmnagy prastioss of Bacrow Agesd; and (1) ehage Sulter for () seat propesty tramfor faxes, (i) the ensrow fou
svoerally chirged by Beoraw Aga 1o selfecs (which Purchaser askuododies may be b s veduced, bl se), (i) the
prenin for tho Tale Policy desoribed in Seetion 3, (v} i noat of pregastion and recondstion of the Deed, and (v}
ot T, fots, capotes aad elarges scconding i e cuibumary prastices of Bstrow Agont. Baveow Agent shatl
prose bowasntbe paniss, o e date o8 Qhosa of Baerow, ol and special olty and sowdy axes, A assessmonty
atteint bl 0 i Lot sod aay obligations tagesed by the Destt Tortole Conserviion Tlabitat Pl shall be g
by Ssbier a1 Qlose of Baveow. &1 pravsiions end mifustrsnis sindl by 1made on the basds of & teirty (30} day anth,

. Duechiuee aod Selles spree that the gransactt
somsrenated Wiemmph e esorow (e "Heorew™) to by ratablished with S
Suite 110, Las Vewue, Nevada §9334, Atotion May Batibun ("B S Upan &
defivery of this Agreoment © Bsorow Agent togothr with fhe Barnest Moy Deposit, Eaorow s
This Agreament shall constite frmvsinabie socow instuctions to Tserow Agont. Bsorow withed
Scheduled Closivg Dats cesssibed b Seotion | above, i Baorow oot 19 due £ e
faitre ol the Pueshinger to fndly poefons is obBaations bertuddsr, P or Wil b demed to be o sl sndey this
Aprevesens, wnd Sellsewiil be ontithed torile vmedies s Basth Sestivn ¥ hersad

s o or before the

5 Tl snel Cilln Palion At the Close of Bsaow, Setiir will covey goud tad warkatshile futles 10 e L,
by & g, horgates sk st <food (e “Treed”), fn the Soeny of the Doed attacked brato 58 Attachment "4 huwatn, free
and cher of iy mmonetery cocusbratees othi than te Permitted Bresplions, Aguved hersin “Poradited Bxeoptions”
sunat () any exsubrancs ook against i Lot eade by or s behaiof Puechazer 3t ihe Close of Bsoaw; {b) the
Folluwing desrvibend ingroeitinns which may sestitete 2 e bl which s not then due aud paaabiley 8 propedy taxes,
(i) e lion of sy supplemntal fases, (i other goscowmsxia ienpositinm now lovind, of whish way e tovid b
fistutes, with vespnet e iho Lot snad (i) Hane of govornmental and wes-goverumental eatites providing sexvives o the
Lot (0) the Apphicabie Dafarsivns Cubiichs fischede s stod on Addendaan 1" haeote), () ihe reservations in fhvar
oF Bellor which aes sot foth b the Disnd; and (o} stluher reprictions, sonilions, resvryations, viphia, s of way and
cancids of rouad, wed vahor pxcepiions o tik shows e the fio Roport other thin Blanks Enommbrances, Seff
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ol lehiver ks 1o thes Lot G of Blanket Paswisbranoss, oo purposss of s Agomamast, & ”Bi"us.
is defined as » Srencied or toossy ssambisest consiting of & doad of s, werigey
 enniracita ¢ ..J§ o1 2 tmat ageestient) afeeting mere than one fob within thy Planned Comanit
ratee” spocifivally exchudes, b 'w:s-'m I\sm. sl excusrhancos (1) aising 8y s ol
K DF assneswment by gad public apentad By the Applivabls Dx:n:izzsatwnz
Sother wil oo & CLTA Owetexs &t gt m::me pu o sitle vusuraace {the
Tithe Lmzpm}-i‘"i‘ai*s Consparg™ o the fase sraowd of {he Furchase Prics lnsuris

&, ngummimmﬁ, § Bed g will Huwiadl pelor to the tssnance of 8 buil
for & stoghe Suatly residence on the Y {the "\ns(‘dms Farmds} thy folttovdng d\ab\eﬁta“:{\\ aproverasats ('8
Begpeoveamite™ soads ::mvt“mg aveass o the L, iq,m}n«'uis‘ wadteepround huprovermenis for saadary able
seenten, tatval s and soodedt e wy asd aff othey heproverassds rogudred by the ¥ RN
el sublivigion reep agpvoval. AT sudh ity uprovansits xee oo will be ainbbod ont ta the ary b s““ tha Tt

% o the issuses of the Beildt Prxohaser ie vespansihle fix wility somections o ’Z‘l;rcha«:\ < enalid
and m*\w@ HECNSRRY AxTRIEENR: with sach of te publiv nt

Pr

: gos o mevice, Farchasor acksowiedges 1}
is nof mproving the Lot amed has nat at\r“*i 0 ms;nm ¢ Lot for Puschaswy, except s prov u‘-::d i ﬁus Sy
sor will b rouponsible for el gradt hw lmskimg pml A
e o poovide sey gouding of the Lot bey &sm s
S hydvanss, u‘tzgmsrunaf\w el athey mmry RRSNEA S -t {P AN at 1‘\\9 tsm{' 1}\& 3\3;:‘\.@:.\\:\:\{ i
wrrodss fudment v plasing thace Homs, Bet wili not be sexponsttde i the spurersacs ¢

{eerionable o Purchaser,  Pueg doaosviodyey and agrees tE b ekt 88 @y horw

Apphieatle Declamtions, Purchaner shall b sespotseibie for the ropalr of wplaesme: :
Eandseaping and trave lnstatled by Seifer which we donisged or destonysad 85 8 toiels of u.xnmumion P mmwi E«s
Fomchassr. The Uity of Las Vogas, the Las Yepan Valley Watae Fistiu, md Roveda Pover Crangrany will ehar
for v ST, wnior and sleetizel syaberas and other musicipal hnvpravorments gy 3 coadition fo providiag sw
Iszuancs of x Butiding Fropit Sy the Lan. These charges, aad any stular her s Tovind b the City, the Watee I8steist
o the Paweet Conpany, s the r‘-;pmrsm v of Buchaser, mot Sulier, tudling e sapseity somection chinrps payable
1 Wi Las Wopas Wathey Water Distrler. Any ey such fesss which sre fuguized 1o b padd o oo priar he Close of
Bseross swil] be coffireted by Baorow Agow fm Prevhaser,

P

7, Delnuit by Forchiser By placing el Inttials Berg, m}%ex;{\yeg\‘{“\;\) s P
gt i would re dmpractisad l.»:cxtmmz,lvdh,iruz tos fix ponsal s Ryt b suifieed
Voaohaser's fals to complete the puerkass of fhe Lot du o Paschaser’s defanit, Parohaser s\:x}xx*.i
theast the Hamenst Moy Dag (3 ressonsble petimate of the damages Selior Is fikely fo :,-si‘

RS

Purchaser’s defaudt. In e event of 5 dafauly h;, Puschans shall Hed 10 ths silie Moy & ::ept st
a4 Jugsppay and 8 mu\m‘ <\w et shall dalty ot E~ VN WIRRN TR ¢ Hgend o
Selies spoxiiiing e natut ¢ et by Bofiee of Mepey
Leposit shadl pomstituis Bel

8, Warssntie, Porchassr berebsy aokpowledges sl sopresents mni mi\ Sellsr t\mt P
nut velying apor an} V\m)xm‘lr grmﬁ 1§, guisrntess, & .Adv’x\ SN

sostag sy elaimin RO s s prasshy prov
ggrees that the Lot d " condition sad
swarrnties ol wy mudmwls\x‘w; o the Lo, Hy sondition any ¢ uber aspeet
st o tats gty fead somdltion or suered of e Led or the peozonts of hvswdou sy :t.LLL redoeints an ther
s o the Lot Hxsopt us othovedse oxprasaly peovided | )5 h‘ar »‘Jii
Pu n‘fmer bvni‘v wives eny and ol claters sgainsl Sellsr reganding the wndition of the Yot Pe
wkrowledyes md sprees th by scegting the Dood to the Lt (1) Puarchaser oy s agonts have oxasd
satisfed swith the Lot e Bondrios of ihe Lot, the 2ol enndion of the Lot, sy exdsting esswanenis effen i
vy refiing 10 e l\ii (b}

slley makes 80 epresent ‘:z:nom i
\( i

f, {netuding, ewitstios,

S

wility svaiiabitity, and 3l haws, cedinasces, ropalatimes, gq.mn«\i s and pthar
Pard Rocopting e Lot in éts Ves 18 condition snd scnfioniag that the s is aristaetory for e uses and

muvpeess intandad by Favelases; (6 Ruehnsee b sehnowledgdop that Hettor has not mad, does nosmake, aed has not
snhorized atwone olse to ke ay \'ﬂ;m‘.:\eni\ fon ov wammaniy 35 o the pes, preeent ov Rduis condition or wse of the
§.0t) {Q) Prrchessy s asmnbug #1 dsky regarding the Lot Setfer and Pusrhiaser ackoowledge und spreo s tie lzons
and oonditions of thix Seotion & sonsetning the condition of the Lot ghed a0 vemie i ofleot sfter the Close
of Beorow,

fves. Furchaser tradds that Seher mnbes 3o representations or wacssiies of any
e, Torth il a8 e vent P HOE RN SRV
forageees o provide o Hndid svress wowy pate ot the Al Boutovasd walr:m.cz
peovide woondty serviues amd the lavel
Aded is the rasponsttibity of the Assoriation,

Kind, s b
% pray \S.t\d or rc;.wc{i fir o Low §

o the Ml Crnvvity, Puesisesr undecsands taat the dacizion of whether o
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N Sl Conditiog. Soifs amt gootschadeal senditions vary thvtasphowt Bosthers Nevada, Soils sie often
expansivs o composed of bage sty of rock and may st s differioy msnners  fo varions stroctursl Josds
Although alt lefe i the Plaoned Sonvuty hive besa tangh sraided and ommpadted, Hotbue s a0 rpresontation o
warraaty as 1 the atfegpucy of the soff condition e hopraveumsmin ot thae fhose construsiad (o coutad ke
consteueed) by Sofier. Parehusee sl engags the ssvlees of @ qualified stsastor avd poatsehaioat engdaser for the
frstaliition of any Improvermans (st witheut Fintaion, swisning panks), H cngwed spproprinie desig dnd
eomsuetion meshods, incheding proper ralnnge aned adifixation mentes, Due o vy peoiogs eondidons, desin
sastbods moy vary B fosatinn to focation. Seller aued Pusshasor ackausvisdge sl ssgres that the sorins and conditions
of this Secticns 19 roncerning the soil wndition shafl snrvive sod rétain frr oot wfr the Close of Bxeeaw,

i

i endersiands thl the Lot beiag puschased

i Asesitha et Purdhwser sekoowledges

f ths Maond Coovmmity keown g “Ducensridge” snd s suley fe the Appli arations, As owaet of
Pigchasey shalf b anuncbee affor. Pusshmse wadesstands and sgrees thet Parchaser §

Fae prymea o the Asspeistics of alf & i3 Tongozed by the Appteabils Tieolaations, which include the Anseat
Aswesavicts, 1 sny, Aseosarmate for ths Sensyidgy Norik Sperial Benefits Arvy, Spesiat Renefits e Avsesamaents
Jor the, Bvient Express Bpesisd Bopefits Avea, and iy wibor Msavespedty Tonpesied by fhe Appt > 1
{enlleatively “Azsossments”) The wonidy | oead st of e Angessments ;:ppkic:ﬁx:‘m the Lot on tha Qete of
exngontion of this Agament i %fgmwgéé Al ettt Sao B Dol
FoPeb  Ypermonf Poiser agrees I pay at Close of Baeraw te St thggs? mobly inaralisinis of the
A eveasets, The semomitof Purriasers Assossents way fwoosase fu subapgend voars B3 provided is the Applizaile
Declasstions asd auy amsndowets oo,

13, fromcetion Poshassr athaowhdies thal, prior fo signing fis Agreorent, Parchazer conduvied &
ganonal, pathsJot inspecton of the Lt Follewing sxsch fnapection, Furchesey executed W Affirmatics Fone sitachod
teratt s Abtachreent YRY. Purchastr reprosenls and warands lhat # has b glves s adeguate apposiunity o
fvestiate, faspet mmd becows Taaiiiae it 1l sypeois and compotcats af the Lot sockthe Flamed Comwmatity, aul
s surrousding wed searhy wsas, neighborkoods, sevioss and fotlities. Purchases futber sopeessnls that it is whving
solele on snch investigation aad inagention, md shat it is not salying & wny wirraniies, proolses, guarantios oy
sepessentations by Beller or auyonsagting or latming t ast on fcdudf of Sedler (insturding, withent fmitation, Seller's
s agenis and ceprescetatbees). Burshaser reprsenty 1hat &t has ted pegsived ot relind ou advive Ratre
G Sebler, Sotor's sabes ropressntatives or Bsorow Agent, amd Dat Purchassr has Boow gedvived 1o rotain Jogel eousadd,

1 Fhwes Bovelonment Hurchaser seknowlodees tat except Jor the fnfornation vemiained in Zantag
Tafnswsation Dhssltaue (' Zoging Tissluses) requived by Nevada Revised Siatures {PMREM Chapter 113 asd mtached
hessto 46 Attschment O or e Public Qffering Statemu for Queensridgy (Lusion 1265} {ths *unlic Giforing
Sratoment racpiud by RS Chapeer 116, Sefley fuss sl o Tepresentaons of B aranties LnumIg agaon o the

fizsire development of phanes of e Plannzd Commuiy o the surovading e o0 ey,

14, Complationol Sinished Sot imprevemings. Pursswtio 4o Toteesiate Land Sales Full Disclosurs
Act, 42 UROE $3 1701 - 1702, md the soguintions proalpatsd themyeder, Sellor eovenants fo Purthase ihat the
Finishad Lot Impravements (defiaed i Soction € of this Sgrosvnsal) shall b comglied prioy to the i of s
Fiilding Perct for the Lot grovided, bovaser, thet the sovenants 8 Seller 1 somplets the Finisiad Lot Inprovemeis
within such pavied of time () may o defarsd or dolayed s 8 et of conditions beyans the coatrof of Sefle,
Tovehiaing, withonk Havaion, Aets of Goed, teikes, ot neaterid Shortsges; asd (i) av somditioned spon grounds ssificiont
10 esteblih Inpossibility of pocfommpue wdey Nevadu isw,

1%, Parshaser's, Congrustion, of Fesdduan Purchaser acknowledyes Tat 2 constexton of
Tspraversnmts (ae defined inthe Mester Doclasaten) on the Lot s goversed By the Master Fluwned Communty
Srandards apglicable to the Custorns Yaols aad any otfe provisions of the Apphostds Declarations govaniag the
sonsteustion of lapeovements o the Costom Lats. Purchaser acknowledges that the Mastex Plamed Conmity
Seanicdards tnpeire, wvong ather things, e ilowieg

2. Thee subiistel of pratiminery prlane wd Sawings vl
vulldings fealiomtively the Resienos Plana"), and plaes T 1o
swituning pools md fernde courds, nud ladsesp i
Kecrsatinna) Asmenitizy Plans”¥ o beter than 3 172 veaes after oloss of Faorew;
B The sommenesrner of construsticn of the Rewddsnne (Which vasams e
visible wark on the Lot} within 3 vears afler sloge o Bsrow;
o o Lods 1 thinogh S, inchusivn, in Blosk A, end Lots § through 21, lehastvn, in Bleck X, of

orost 20, e teware of » Cortifitets of Queapaiey for the Residonoe within 43 yeasi @ HE
Closs of Breeow, aasd

Yty £ HIOY

E2N

AXHE ST

002312
6462



& s coneagngenent of wa rogsaiiong it 3 I O
ifon thy g of ¢

Tha Purchaser i aise pware thav the Maswe Plasned Comsuniy Stasdards prveds that » fos ol $50 peoday will be
Inapaed by the Asanciation for fidive 0 cemply with any aliove-disasibert tine poriads. The sbave idengeibed tine
i sl not be extended by reason of Purchaver’s sile of the Lot ot et failurs of Puschaser 1o tsost oy pesviows
timed parind.

che Lot the Purchamse
Shltoaving fts exeemiva by

LN Furchasey's Risht to Cungel Usfiss the Pueelser bisg personally inspes
v eanodd, by veltion notise, (s Agresnent sptil mideight of the £ {50 calendar day

s Farchaser snd Sebise

ER N Purchiser Nuy Yo Ssslon. T view of ihe credit yuali

by Solisr in seapting s Apreone, privor o the Closs
'i:e,':\eui, ol h‘z&mf@m} ar fypothreatd &
st Selfor's weifton tonsont, whiteh couy

tiovs, vrosasaing s othud porsunsl natiers

W, tithe or Interest of 5
aredn providéd for shall weosssfil

Lo, o sy pes hovod wd] xmd neless &

it by agrosd sxesp as othorwize yrovided in Swetion 14 havof (Corepistion of Finishad Lot haprovimentsy,
sy
BET

wor's sols remady for any bredct hoveos by Seller shall be aa meiion st b for asmetacy dareagos #ad that
haser shall have st righ S0 spredfio pacfonnanss of this Agreomont, Inns event and ot o e prloy 1o fhe Close

Tamrosy shull Prscheser hive aay siEht b ceter vpon e Lot foy sy conaon without beng w aried by an
emplayes or spent of the Sxiler untose Sollae and Purchaser Sinve exeouted a sopurts Hosnse apmentzel for epeoss,
et ey the foareoing, Sl et Preciume's togust, ehiove repsorably seoossto the Lot for Purchass s ispoetis

e Lot during nommed basiness honrs and sebjoct to such reasonnble sonditicns 18 Sallis sy regquiee.,

33, Eatien Undecinading. This Agretwent sonstitules e sntitn Apveoraent md vadeeatanding beiween
Purchuser and Seller vith texpuet wo the pushase of the Lot and sy 9ot 28 neneassted, changad, medifiod of
supphonentad saespt by an lnstinmant b weiting signed by both pavties. “This Agretnssat sugeodey and ravoies ali
prior writfon and sraf andevatudings batewsn Pusclisr sned Sellee with covprt to the L, including, but nol fimited
1o, arey Custors Homs Lot Ruservstion.

piis Eiertive Date. Sweeution of this Agrecaan by Pachaser and by Saller's salos veprosentative stud
constide ity ta offir by Purchaser to purchase which with it be Findmg paless arsepied By Seller by exceution of
s Agroemont by an ssshorized raexaler of Selier ar Selleds aeovnes-in-foct amd deliveesd to Preshaser or Purshiir's
et within ane 1) day st Scller's acceptasrerwithin them (3 busines diya aiter the date such offby it cxwnued by
Purchasey  Faibwre of Sellor to 3o astept shall amemetically aivoks Purchas’s offer and alt fands depostted by,
Purckassr with Seller o Soller’s Broker, or Bserow Agost shali Yo proniptly efeded 3 Puchaser. Seilers sules
reprosmtives v a0t authorked to aovspt s offer antess s exmprsvered by s reearded posege-ofatiorney. Revoiph
and deposnt of Burchased's fade by Seffer's safas roprensatative shtl nof daustine o aceepts or by Baffer,

sbie, atd
hitity of asy

230 Attorsees Fossand Cosle G any sofien, procesding o wiination bebesses thipartivy, whather o
g cutaf this Agesement and whether por W oy after fie Close o, the petieg shall pay their own
' Gk, excnpl as athesvise spee eided o thig Agrooment,

23, Mizcolioneans. Tiue s of the eesenee of this Agresmnent. Inthe evertt of gy conficd bir
provisions of this Agesunent 35 amsated from me gz, et the proviaicns o wey seprrats oF supplonontasy ssmaw
wigtreeiions, the provisions of this Agreement shail vontod, This Agreoment shall s oonstrosd, Borproted wd
sevemned by the fawes of the Stabs of Mevads.

35, Modifipatie sed Waivers. Mowsadnen, wiiver of eonspliance with any provizion o cunditica
ferent, orecauet pussuent 0 3kis Age b shiall Be efftetive unless svidencod Fy un wemanent i writiop, sipnad by
tha pities, The walver by Selier of say teanoor obligation under this Agrecmoat shall uot be tonsmued as 2 waiver of
avy nthor o sesequant Leom o abligasion nadee ihis Agrovment,

28, Notivps, Ay oo, danands ov diber conmunications piven Boretmder shall b i verioeg sl shall
Te discrned delivered wpon personal defivesy o two (2 business days afler they e matted with postags prepaidh by
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REF

"AS-BUILT"
PECCOLE RANCH

LAND USE DATA
PHASE TWO

COMMENTS

OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "SINGLE FAMILY'S" 401 ACRES:

* 71.69 ACRES WERE BUILT AS THE OUTLAW'S 9 GOLTF HOLES.

« AN ADDITIONAL XX ACRES WERE BUILT AS GOLF COURSE.

IN TURN THE "AS-BUILT'S" 430.7 ACRES INCLUDES:

* XX'ACRES THAT THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S ITAD REFLECTED AS "GOLF COURSE DRAINAGE"
« XX ACRES THAT THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S HAD REFLECTED AS "COMMERCIAL/OFFICE"

* XX ACRES THAT THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S HAD REFLECTED AS "MULTI-FAMILY"

OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "MULTI-FAMILY'S" 60 ACRES:

* XX ACRES WERE BUILT AS SINGLE-FAMILY

IN TURN THE "AS-BUILT'S" 47.4 ACRES INCLUDES:

« APPROXIMATELY 5 ACRES IN THE FAIRWAY POINTE SUBDIVISION THAT CONTAINS 61 MUTI-FAMILY UNITS THAT THE 1990
OVERALL CONCEPTUAL MASTER PLAN HAD REFLECTED AS "COMMERCIAL/OFFICE"

« APPROXTMATELY 8 ACRES IN THE FAIRWAY POINTE SUBDIVISION THAT CONTAINS 78 MULTI-FAMILY UNITS THAT THE 1990
OVERALL CONCEPTUAL MASTER PLAN'S HAD REFLECTED AS "SINGLE-FAMILY"

* APPROXIMATELY 15 ACRES THAT THE 1990 OVERALL CONCEPTUAL MASTER PLAN HAD REFLECTED AS "RESORT-CASINO" THAT
BECAME ONE QUEENSRIDGE PLACE 385 UNIT "MULTI-FAMILY".

OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "COMMERCIAL/OFFICE'S" 194.3 ACRES, APPROXIMATELY 87 ACRES BECAME
PART OF THE "AS-BUILT'S" SINGLE-FAMILY'S 430.7 ACRES, SPECIFICALLY 63 ACRES IN THE COMBINED 221 "SINGLE-FAMILY" ANGEL
PARK SUBDIVISION AND THE 29 "SINGLE-FAMILY" TUSCANY SUBDIVISION; AN APPROXIMATE 5 ACRE PORTION, CONTAINING 61
MULTI-FAMILY UNITS, OF THE FAIRWAY POINTE MULTI-FAMILY SUBDIVISION, AND A 19 ACRE PORTION CONTAINING 8! "SINGLE-
FAMILY" HOMES IN THE PECCOLE WEST-LOT 12 SUBDIVISION. FURTHERMORE, A THE PORTION OF THE 1990 OVERALL CONCEPTUAL
MASTER PLAN'S "COMMERCIAL/OFFICE'S" 194.3 ACRES, INCLUDED AN APPROXIMATE 15 ACRES WHICH BECAME A PORTION OF
TIVOLI VILLAGE WHICH IS MORE THAN "COMMERCIAL/OFFICE'S', NAMELY IT ALSO INCLUDES 300 "MULTI-FAMILY" UNITS.

OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "RESORT-CASINO'S" 56.0 ACRES, APPROXIMATELY 18 ACRES BECAME PART OF
THE LAND FOR ONE QUEENSRIDGE PLACE'S 385 MULTI-FAMILY UNITS; IN TURN 14 ACRES OF THE OF THE 1990 OVERALL
CONCEPTUAL MASTER PLAN'S "SINGLE-FAMILY'S" 401 ACRES BECAME PART OF THE "AS-BUILT'S" 52.5 ACRE "RESORT-CASINO".

OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "GOLF COURSE DRAINAGE'S" 211.6 ACRES, APPROXIMATELY:

= 10 ACRES WAS "DRAINAGE" BECAME PART OF THE "AS-BUILT'S" "COMMERCIAL/OFFICE'S" 138.8 ACRES. THE 10 ACRES RAN
THROUGH WHAT HAS BEEN DEVELOPED AS TIVOLI VILLAGE AND A PORTION HAS BEEN DEVELOPED AS 13 "SINGLE-FAMILY"
HOMES IN THE ADJACENT ANGEL PARK "SINGLE-FAMILY" SUBDIVISION. THESE APPROXIMATE 10 "DRAINAGE" ACRES VIRTUALLY
DISAPPEARED AS THE LAND WAS INCORPORATED INTO TIVOLI VILLAGE'S DEVELOPEMENT WITH THE DRAINAGE BEING
CONTAINED IN TWO 12'X12' CULVERTS WHICH ARE DOWNSTREAM AND HANDLE ALL THE DRAINAGE FROM THE UPSTREAM LAND
ON WHICH THE FORMER BADLANDS GOLF COURSE WAS OPERATED ON.

= XX ACRES ARE INCLUDED IN THE "AS-BUILT'S" "SINGLE-FAMILY" AND "MULTI-FAMILY" ACREAGES AS THEY WERE BUILT OUT AS
100 "SINGLE-FAMILY" AND 14 "MULT[-FAMILY" WITHIN VARIOUS QUEENSRIDGE SUBDIVISIONS.

* XX ACRES BECAME RAMPART AND ALTA "RIGHT-OF-WAY".

* XX ACRES BECAME PART OF BOCA PARK COMMERCIAL.

* XX ACRES BECAME 25 "SINGLE-FAMILY" HOMES IN THE PECCOLE VILLAGE SUBDIVISION, PART OF THE PECCOLE RANCH HOA.

* XX ACRES ARE INCLUDED IN THE "AS-BUILT'S" "MULTI-FAMILY'S" 47.4 ACRES AS THESE XX ACRES BECAME PART OF ONE
QUEENSRIDGE PLACE'S ACRES THAT ACCOMODATES THE "AS-BUILT'S" 385 ONE QUEENSRIDGE PLACE'S MULTI-FAMILY UNITS,

* XX ACRES BECAME PART OF THE "AS-BUILT"S" "COMMERCIAL/OFFICE'S" 138.8 ACRES AS THESE XX ACRESWERE INCLUDED IN SIR
WILLIAMS COURT OFFCIE COMPLEX.

IN TURN:

* 71.69 ACRES INCLUDED IN THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S 401 ACRES DESIGNATED AS "SINGLE-FAMILY" WERE
BUILT OUT AS THE OUTLAW 9 HOLES OF GOLF AND ARE THUS INCLUDED IN THE "AS-BUILT'S" "GOLF COURSE DRAINAGE'S" 265.92
ACRES.

* AN ADDITIONAL XX ACRES OF THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "SINGLE-FAMILY'S" 401 ACRES 1S INCLUDED IN
THE "AS-BUILT'S" "GOLF COURSE DRAINAGE'S" 265.92 ACRES AS WELL AS THESE XX ACRES WERE BUILT AS GOLF COURSE.

THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "RIGHT-OF-WAYS" 60.4 ACRES IS SUBSTANTIALLY DIFFERENT LAND DUE TQ THE
"AS-BUILT'S" SIGNIFICANT MODIFICATION OF THE LAND PLAN WHICH SUBSTANTIALLY RELOCATED ROADWAYS LOCATIONS. IN
FACT 34 SINGLE-FAMILY AND 45 MULTI-FAMILY HOMES ARE LOCATED ON A GOOD PORTION OF THE THE 1990 OVERALL
CONCEPTUAL MASTER PLAN'S "RIGHT-OF-WAYS" 60.4 ACRES.

THE 1990 OVERALL CONCEPTUAL MASTER PLAN'S "ELEMENTARY SCHOOL'S" 13.1 ACRES IS INCLUDED IN THE "AS-BUILT'S" "SINGLE-
FAMILY" DESIGNATION'S 430.7 ACRES AS IN LIEU OF AN ELEMENTARY SCHOOL, 77 SINGLE FAMILY HOMES WERE BUILT THEREON,
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1990 CONCEPTUAL PLAN

PECCOLE RANCH
LAND USE DATA
PHASE TWO
NET NET
LAND USE ACRES DENSITY UNITS
Single-Family 401.0 7.0 du/ac 2,807
[Multi-Family 60.0 24.0 du/ac 1,440
Commercial / Office 194.3 - -
|Resort-Casino 56.0 - -
Golf Course Drainage 211.6 - -
Right-of-Way 60.4 - -
Elementary School 13.1 - -
TOTAL 996.4 4.5 dufac 4,247
Note: Overall density based upon all areas except R.O.W.
18
"AS-BUILT"
PECCOLE RANCH
LAND USE DATA
PHASE TWO
NET NET
LAND USE REFERENCE ACRES DENSITY UNITS

825 single-family
Single-Family A 430.7 units divided by 430.7
acres = 4.2 du/ac

1284 in addition to SF
shown below

1057 multi-family
Multi-Family B 47.4 wrrx units divided by 47.4
acres = 22.3 du/ac

246 in addition 1o MF
shown below

. 330 SF
Commercial / Office c 138.8 361 MF*
. 6 MF
Resort-Casino D 52.5 385 MF *+
. 100 SF
Golf Course Drainage E 265.92 14 MF »**
] ] 34 SF
Right-of-Way F 61.1 45 MF
Elementary School G 0.0 77 SF
|Sub-total of SF & MF units built-on Acres, not shown as Single-Fomily nor Multi-Family 541 SF
Acres on page 18 of the 1990 Peccole Ranch overall Conceptual Master Plan. 811 MF
1,825 SF
TOTAL 996.40 1,057 MF

* Includes Tivoli's approved but not yet built 300 MF units.

** This is One Queensridge Place's 219 built units plus ils 166 approved but not yet buill units.

*** A portion of One Queensridge Place's 219 built MF units lay upon (he land designated in the 1990 Peccole Ranch Conceplual Master Plan's Golf Course Drainage
ncreage; a unit count thereof is not included here,

**** No acreage for Tivoli's MF is included here as Ihe acreage is all included in the "Commercial/Office" line item.
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NRS 278.0233 Actions against agency: Conditions and limitations.

1. Any person who has any right, title or interest in real property, and who has filed with
the appropriate state or local agency an application for a permit which is required by statute or an
ordinance, resolution or regulation adopted pursuant to NRS 278.010 to 278.630, inclusive,
before that person may improve, convey or otherwise put that property to use, may bring an
action against the agency to recover actual damages caused by:

(a) Any final action, decision or order of the agency which imposes requirements, limitations
or conditions upon the use of the property in excess of those authorized by ordinances,
resolutions or regulations adopted pursuant to NRS 278.010 to 278.630, inclusive, in effect on
the date the application was filed, and which:

(1) Is arbitrary or capricious; or
(2) Is unlawful or exceeds lawful authority.

(b) Any final action, decision or order of the agency imposing a tax, fee or other monetary
charge that is not expressly authorized by statute or that is in excess of the amount expressly
authorized by statute.

(c) The failure of the agency to act on that application within the time for that action as
limited by statute, ordinance or regulation.

2. An action must not be brought under subsection 1:

(a) Where the agency did not know, or reasonably could not have known, that its action,
decision or order was unlawful or in excess of its authority.

(b) Based on the invalidation of an ordinance, resolution or regulation in effect on the date
the application for the permit was filed.

(c) Where a lawful action, decision or order of the agency is taken or made to prevent a
condition which would constitute a threat to the health, safety, morals or general welfare of the
community.

(d) Where the applicant agrees in writing to extensions of time concerning his or her
application.

(e) Where the applicant agrees in writing or orally on the record during a hearing to the
requirements, limitations or conditions imposed by the action, decision or order, unless the
applicant expressly states in writing or orally on the record during the hearing that a requirement,
limitation or condition is agreed to under protest and specifies which paragraph of subsection 1
provides cause for the protest.

(f) For unintentional procedural or ministerial errors of the agency.
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(g) Unless all administrative remedies have been exhausted.
(h) Against any individual member of the agency.

(Added to NRS by 1983, 2099; A 1995, 1035; 2013, 3216)

77§, 01%5
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- Facsimile (702) 387-1167

415 South Sixth Street, Suite 100, Las Vegas, Nevada 89101

Telephone (702) 388-7171

THE JIMMERSON LAW FIRM, P.C.
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DECLARATION OF LUANN HOLMES

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

LUANN HOLMES, declares, alleges and states as follows:

1. | am the City Clerk for the City of Las Vegas and | have personal
knowledge of all matters contained herein, and am competent to testify thereto,
except for those matter stated on information and belief, and to those matters, |
believe them to be true.

2. That in my capacity as the City Clerk for the City of Las Vegas, | am
responsible for providing services related to municipal elections, Gity Council
meetings, City Boards and Commissions, Public Records and Historic Documents.

3. That | have worked in the capacity of City Clerk since 2015.

4. That in my capacity as the City Clerk for the City of Las Vegas, | am
responsible for numbering and ordering the Ordinances of the City of Las Vegas and
the City of Las Vegas Unified Development Code and have knowledge of their
respective contents.

5. | am informed and believe that the provisions of the Unified
Development Code and City Ordinances for the City of Las Vegas concerning
planned development do not contain provisions adopted pursuant to NRS 278A.

| declare under penalty of perjury under the law of the State of Nevada that the
foregoing is true and correct.

DATED this 15 _day of November, 2016.

At A ae s 3 o
LU%NN a%ﬂ'ﬂﬁ"é j
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CHAPTER 278A - PLANNED DEVELOPMENT

GENERAL PROVISIONS

Short title.

Legislative declaration.

Definitions.

“Common open space” defined.

“Landowner” defined.

“Plan” and “provisions of the plan” defined.
“Planned unit development” defined.

“Planned unit residential development” defined.
Exercise of powers by city or county.

STANDARDS AND CONDITIONS FOR PLANNED DEVELOPMENTS
GENERAL PROVISIONS

Adoption of standards and conditions by ordinance.

Permitted uses.

Density and intensity of use of land.

Common open space: Amount and location; improvement and maintenance.

Common open space: Dedication of land; development to be organized as common-interest

community.

Common open space: Procedures for enforcing payment of assessment.

Common open space: Maintenance by city or county upon failure of association or other organization
to maintain; notice; hearing; period of maintenance.

Common open space: Assessment of costs of maintenance by city or county; lien.

Public facilities.

Evaluation of design, bulk and location of buildings; unreasonable restrictions prohibited.

MINIMUM STANDARDS OF DESIGN

Adoption by ordinance.

Types of units.

Minimum site.

Drainage.

Fire hydrants.

Fire lanes.

Exterior lighting.

Jointly owned areas: Agreement for maintenance and use.
Parking.

Setback from streets.

Sanitary sewers.

Streets: Construction and design.
Streets: Names and numbers; signs.
Utilities.

ENFORCEMENT AND MODIFICATION OF PROVISIONS OF APPROVED PLAN

278A.380

NRS
NRS

278A.390

278A.400

NRS

Purposes of provisions for enforcement and modification.
Enforcement by city or county.
Enforcement by residents.
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NRS 278A.410

NRS 278A.420

NRS 278A.430

NRS 278A.440
NRS 278A.450
NRS 278A.460
NRS 278A.470
NRS 278A.480
NRS 278A.490
NRS 278A.500
NRS 278A.510
NRS 278A.520

NRS 278A.530
NRS 278A.540
NRS 278A.550
NRS 278A.560
NRS 278A.570

NRS 278A.580

NRS 278A.590

NRS 278A.010 Short title.

Modification of plan by city or county.
Modification by residents.

PROCEDURES FOR AUTHORIZATION OF PLANNED DEVELOPMENT
GENERAL PROVISIONS
Applicability; purposes.
PROCEEDINGS FOR TENTATIVE APPROVAL

Application to be filed by landowner.

Application: Form; filing fees; place of filing; tentative map.

Planning, zoning and subdivisions determined by city or county.

Application: Contents.

Public hearing: Notice; time limited for concluding hearing; extension of time.

Grant, denial or conditioning of tentative approval by minute order; specifications for final approval.

Minute order: Findings of fact required.

Minute order: Specification of time for filing application for final approval.

Mailing of minute order to landowner; status of plan after tentative approval; revocation of tentative
approval,

PROCEEDINGS FOR FINAL APPROVAL

Application for final approval; public hearing not required if substantial compliance with plan
tentatively approved.

What constitutes substantial compliance with plan tentatively approved.

Plan not in substantial compliance: Alternative procedures; public hearing; final action.

Action brought upon failure of city or county to grant or deny final approval.

Certification and recordation of plan; effect of recordation; modification of approved plan; fees of
county recorder.

Reroning and resubdivision required for further development upon abandonment of or failure to
carry out approved plan.

JUDICIAL REVIEW

Decisions subject to review; limitation on time for commencement of action or proceeding.

GENERAL PROVISIONS

This chapter may be cited as the Planned Unit Development Law.

(Added to NRS by 1973, 565) — (Substituted in revision for NRS 280A.010)

NRS 278A.020 Legislative declaration.

The legislature finds that the provisions of this chapter are

necessary to further the public health, safety, morals and general welfare in an era of increasing urbanization and of
growing demand for housing of all types and design; to provide for necessary commercial and industrial facilities
conveniently located to that housing; to encourage a more efficient use of land, public services or private services in
lieu thereof: to reflect changes in the technology of land development so that resulting economies may be made
available to those who need homes; to insure that increased flexibility of substantive regulations over land
development authorized in this chapter be administered in such a way as to encourage the disposition of proposals
for land development without undue delay, and are created for the use of cities and counties in the adoption of the
necessary ordinances.

(Added to NRS by 1973, 565; A 1981, 130)

NRS 278A.030 Definitions. As used in this chapter, unless the context otherwise requires, the words and
terms defined in NRS 278A.040 to 278A.070, inclusive, have the meanings ascribed to them in such sections.
(Added to NRS by 1973, 566) — (Substituted in revision for NRS 280A.030)
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NRS 278A.040 “Common open space” defined. “Common open space” means a parcel or parcels of land
or an area of water or a combination of land and water or easements, licenses or equitable servitudes within the site
designated for a planned unit development which is designed and intended for the use or enjoyment of the residents
or owners of the development. Common open space may contain such complementary structures and improvements
as are necessary and appropriate for the benefit and enjoyment of the residents or owners of the development.

(Added to NRS by 1973, 566; A 1981, 131; 1989, 933)

NRS 278A.050 “Landowner” defined. “Landowner” means the legal or beneficial owner or owners of all
the land proposed to be included in a planned unit development. The holder of an option or contract of purchase, a
lessee having a remaining term of not less than 30 years, or another person having an enforceable proprietary
interest in the land is a landowner for the purposes of this chapter.

(Added to NRS by 1973, 566; A 1981, 131)

NRS 278A.060 “Plan” and “provisions of the plan” defined. ‘Plan” means the provisions for
development of a planned unit development, including a plat of subdivision, all covenants relating to use, location
and bulk of buildings and other structures, intensity of use or density of development, private streets, ways and
parking facilities, common open space and public facilities. The phrase “provisions of the plan” means the written
and graphic materials referred to in this section.

(Added to NRS by 1973, 566; A 1981. 131)

NRS 278A.065 “Planned unit development” defined.

1. “Planned unit development” means an area of land controlled by a landowner, which is to be developed as a
single entity for one or more planned unit residential developments, one or more public, quasi-public, commercial or
industrial areas, or both.

2. Unless otherwise stated, “planned unit development” includes the term “planned unit residential
development.”

(Added to NRS by 1981, 130; A 1989, 933)

NRS 278A.070 “Planned unit residential development” defined. “Planned unit residential development”
means an area of land controlled by a landowner, which is to be developed as a single entity. for a number of
dwelling units, the plan for which does not correspond in lot size, bulk or type of dwelling, density, lot coverage and
required open space to the regulations established in any one residential district created, from time to time, under the

provisions of any zoning ordinance enacted pursuant to law. Sy
(Added to ﬁ%§ by 1973, 566) — (Substituted in revision for NRS 280A.070)
NRS 278A.080 Exercise of powers by city or county. The powers granted under the provisions of this
chapter may be exercised by any city or county which enacts an ordinance conforming to the provisions of this

chapter.
(Added to NRS by 1973, 566; A 1977, 1518) — (Substituted in revision for NRS 280A.080)

STANDARDS AND CONDITIONS FOR PLANNED DEVELOPMENTS
General Provisions

NRS 278A.090 Adoption of standards and conditions by ordinance. Each ordinance enacted pursuant to
the provisions of this chapter must set forth the standards and conditions by which a proposed planned unit

development is evaluated.
(Added to NRS by 1973, 567; A 1977, 1518; 1981, 131)

NRS 278A.100 Permitted uses. An ordinance enacted pursuant to the provisions of this chapter must set
forth the uses permitted in a planned unit development.
(Added to NRS by 1973, 567; A 1977, 1519; 1981, 131)

NRS 278A.110 Density and intensity of use of land.
1. An ordinance enacted pursuant to the provisions of this chapter must establish standards goveming the
density or intensity of land use in a planned unit development.
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2. The standards must take into account the possibility that the density or intensity of land use otherwise
allowable on the site under the provisions of a zoning ordinance previously enacted may not be appropriate for a
planned unit development. The standards may vary the density or intensity of land use otherwise applicable to the
land within the planned unit development in consideration of:

(a) The amount, location and proposed use of common open space.

(b) The location and physical characteristics of the site of the proposed planned development.

(c) The location, design and type of dwelling units,

(d) The criteria for approval of a tentative map of a subdivision pursuant to subsection 3 of NRS 278.349.

3. In the case of a planned unit development which is proposed to be developed over a period of years, the
standards may, to encourage the flexibility of density, design and type intended by the provisions of this chapter,
authorize a departure from the density or intensity of use established for the entire planned unit development in the
case of each section to be developed. The ordinance may authorize the city or county to allow for a greater
concentration of density or intensity of land use within a section of development whether it is earlier or later in the
development than the other sections. The ordinance may require that the approval by the city or county of a greater
concentration of density or intensity of land use for any section to be developed be offset by a smaller concentration
in any completed prior stage or by an appropriate reservation of common open space on the remaining land by a
grant of easement or by covenant in favor of the city or county, but the reservation must, as far as practicable, defer
the precise location of the common open space until an application for final approval is filed so that flexibility of
development, which is a prime objective of this chapter, can be maintained.

(Added to NRS by 1973. 567; A 1977. 1519; 1981, 132; 1989. 933)

NRS 278A.120 Commeon open space: Amount and location; improvement and maintenance. The
standards for a planned unit development established by an ordinance enacted pursuant to the provisions of this
chapter must require that any common open space resulting from the application of standards for density or intensity
of land use be set aside for the use and benefit of the residents or owners of the development and must include
provisions by which the amount and location of any common open space is determined and its improvement and
maintenance secured.

(Added to NRS by 1973, 568; A 1981, 132)

NRS 278A.130 Common open space: Dedication of land; development to be organized as common-
interest community. The ordinance must provide that the city or county may accept the dedication of land or any
interest therein for public use and maintenance, but the ordinance must not require, as a condition of the approval of
a planned unit development, that land proposed to be set aside for common open space be dedicated or made
available to public use. If any land is set aside for common open space, the planned unit development must be
organized as a common-interest community in one of the forms permitted by chapter 116 of NRS. The ordinance
may require that the association for the common-interest community may not be dissolved or dispose of any
common open space by sale or otherwise, without first offering to dedicate the common open space to the city or
county. That offer must be accepted or rejected within 120 days.

(Added to NRS by 1973, 568; A 1975, 979; 1977, 1520; 1981. 132; 1991, 584)

NRS 278A.170 Common open space: Procedures for enforcing payment of assessment. The procedures
for enforcing payment of an assessment for the maintenance of common open space provided in NRS
1163116 to 11631168, inclusive, are also available to any organization for the ownership and maintenance of
common open space established other than under this chapter or chapter 116 of NRS and entitled to receive
payments from owners of property for such maintenance under a recorded declaration of restrictions, deed
restriction, restrictive covenant or cquitable servitude which provides that any reasonable and ratable assessment
thereon for the organization’s costs of maintaining the common open space constitutes a lien or encumbrance upon
the property.

(Added to NRS by 1975. 981; A 1991. 585)

NRS 278A.180 Common open space: Maintenance by city or county upon failure of association or other
organization to maintain; notice; hearing; period of maintenance.

1. If the association for the common-interest community or another organization which was formed before
January 1, 1992, to own and maintain common open space or any SUCCessor association or other organization, at any
time after the establishment of a planned unit development, fails to maintain the common open space in a reasonable
order and condition in accordance with the plan, the city or county may serve written notice upon that association or
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other organization or upon the residents of the planned unit development, setting forth the manner in which the
association or other organization has failed to maintain the common open space in reasonable condition. The notice
must include a demand that the deficiencies of maintenance be cured within 30 days after the receipt of the notice
and must state the date and place of a hearing thereon. The hearing must be within 14 days of the receipt of the
notice.

2. At the hearing the city or county may modify the terms of the original notice as to the deficiencies and may
give an extension of time within which they must be cured. If the deficiencies set forth in the original notice or in the
modification thereof are not cured within the 30-day period, or any extension thereof, the city or county, in order to
preserve the taxable values of the properties within the planned unit development and to prevent the common open
space from becoming a public nuisance, may enter upon the common open space and maintain it for 1 year.

3. Entry and maintenance does not vest in the public any right to use the common open space except when
such a right is voluntarily dedicated to the public by the owners.

4. Before the expiration of the period of maintenance set forth in subsection 2, the city or county shall, upon its
own initiative or upon the request of the association or other organization previously responsible for the
maintenance of the common open space, call a public hearing upon notice to the association or other organization or
to the residents of the planned unit development, to be held by the city or county. At this hearing the association or
other organization or the residents of the planned unit development may show cause why the maintenance by the
city or county need not, at the election of the city or county, continue for a succeeding year.

5. If the city or county determines that the association or other organization is ready and able to maintain the
common open space in a reasonable condition, the city or county shall cease its maintenance at the end of the year.

6. If the city or county determines the association or other organization is not ready and able to maintain the
common open space in a reasonable condition, the city or county may, in its discretion, continue the maintenance of
the common open space during the next succeeding year, subject to a similar hearing and determination in each year
thereafter.

7. The decision of the city or county in any case referred to in this section constitutes a final administrative
decision subject to review.

(Added to NRS by 1973, 568; A 1981, 134; 1991, 585)

NRS 278A.190 Common open space: Assessment of costs of maintenance by city or county; lien.

1. The total cost of the maintenance undertaken by the city or county is assessed ratably against the properties
within the planned unit development that have a right of enjoyment of the common open space, and becomes a tax
lien on the properties.

2. The city or county, at the time of entering upon the common open space to maintain it, must file a notice of
the lien in the appropriate recorder’s office upon the properties affected by the lien within the planned unit
development.

(Added to NRS by 1973, 569; A 1977, 1521; 1981, 135)

NRS 278A.210 Public facilities.

1. The authority granted a city or county by law to establish standards for the location, width, course and
surfacing of public streets and highways, alleys, ways for public service facilities, curbs, gutters, sidewalks, street
lights, parks, playgrounds, school grounds, storm water drainage, water supply and distribution, sanitary sewers and
sewage collection and treatment, applies to such improvements within a planned unit development.

2. The standards applicable to a planned unit development may be different from or modifications of the
standards and requirements otherwise required of subdivisions which are authorized under an ordinance.

(Added to NRS by 1973, 569; A 1977, 1521; 1981, 136)

NRS 278A.220 Evaluation of design, bulk and location of buildings; unreasonable restrictions
prohibited.

1. An ordinance enacted pursuant to this chapter must set forth the standards and criteria by which the design,
bulk and location of buildings is evaluated, and all standards and all criteria for any feature of a planned unit
development must be set forth in that ordinance with sufficient certainty to provide work criteria by which specific
proposals for a planned unit development can be evaluated.

2. Standards in the ordinance must not unreasonably restrict the ability of the landowner to relate the plan to
the particular site and to the particular demand for housing existing at the time of development,

(Added to NRS by 1973, 570; A 1981. 136)
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Minimum Standards of Design

NRS 278A.230 Adoption by ordinance.

1. An ordinance enacted pursuant to this chapter may contain the minimum design standards set forth in NRS
278A.240 to 278A.360, inclusive.

2. Where reference is made in any of these standards to a department which does not exist in the city or county
concerned, the ordinance may provide for the discharge of the duty or exercise of the power by another agency of
the city or county or by the governing body.

(Added to NRS by 1973, 576; A 1977. 1522) — (Substituted in revision for NRS 280A.200)

NRS 278A.240 Types of units. A planned unit residential development may consist of attached or detached
single-family units, town houses, cluster units, condominiums, garden apartments or any combination thereof.
(Added to NRS by 1973, 576; A 1981, 136)

NRS 278A.250 Minimum site. The minimum site area is 5 acres, except that the governing body may
waive this minimum when proper planning justification is shown.
(Added to NRS by 1973, 576) — (Substituted in revision for NRS 280A.220)

NRS 278A.270 Drainage. Drainage on the internal private and public streets shall be as required by the
public works department. All common driveways shall drain to either storm sewers or a street section.
(Added to NRS by 1973, 576) — (Substituted in revision for NRS 280A.240)

NRS 278A.280 Fire hydrants. Fire hydrants shall be provided and installed as required by the fire
department,
(Added to NRS by 1973, 577) — (Substituted in revision for NRS 280A.250)

NRS 278A.290 Fire lanes. Fire lanes shall be provided as required by the fire department. Fire lanes may

be grass areas.
(Added to NRS by 1973, 577; A 1977, 1522) — (Substituted in revision for NRS 280A.260)

NRS 278A.300 Exterior lighting. Exterior lighting within the development shall be provided on private
common drives, private vehicular streets and on public streets. The lighting on all public streets shall conform to the
standards approved by the governing body for regular use elsewhere in the city or county.

(Added to NRS by 1973, 577; A 1977. 1522) — (Substituted in revision for NRS 280A.270)

NRS 278A.310 Jointly owned areas: Agreement for maintenance and use. Whenever any property or
facility such as parking lots, storage areas, swimming pools or other areas, is owned jointly, a proper maintenance
and use agrecment shall be recorded as a covenant with the property.

(Added to NRS by 1973, 577) — (Substituted in revision for NRS 280A.280)

NRS 278A.320 Parking. A minimum of one parking space shall be provided for each dwelling unit.
(Added to NRS by 1973, 577; A 1977. 1522) — (Substituted in revision for NRS 280A.290)

NRS 278A.330 Setback from streets. Setback of buildings and other sight restrictions at the intersection of
public or private streets shall conform to local standards.
(Added to NRS by 1973. 577; A 1977, 1522) — (Substituted in revision for NRS 280A.300)

NRS 278A.340 Sanitary sewers. Sanitary sewers shall be installed and maintained as required by the public
works department. Sanitary sewers to be maintained by the governing body and not located in public streets shall be
located in easements and shall be constructed in accordance with the requirements of the public works department.

(Added to NRS by 1973, 577) — (Substituted in revision for NRS 280A.310)

NRS 278A.350 Streets: Construction and design.

1. The streets within the development may be private or public.

2. All private streets shall be constructed as required by the public works department. The construction of all
streets shall be inspected by the public works department.

3. All public streets shall conform to the design standards approved by the governing body.
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(Added to NRS by 1973, 577; A 1977, 1522) — (Substituted in revision for NRS 280A.320)

NRS 278A.360 Streets: Names and numbers; signs. All private streets shall be named and numbered as
required by the governing body. A sign comparable to street name signs bearing the words “private street” shall be
mounted directly below the street name sign.

(Added to NRS by 1973, 578) — (Substituted in revision for NRS 280A.330)

NRS 278A.370 Utilities. The installation and type of utilities shall comply with the local building code or
be prescribed by ordinance.
(Added to NRS by 1973, 578; A 1977, 1523) — (Substituted in revision for NRS 280A.340)

ENFORCEMENT AND MODIFICATION OF PROVISIONS OF APPROVED PLAN

NRS 278A.380 Purposes of provisions for enforcement and modification.

1. The enforcement and modification of the provisions of the plan as finally approved, whether or not these are
recorded by plat, covenant, easement or otherwise, are subject to the provisions contained in NRS
278A.390, 278A.400 and 278A.410.

2. The enforcement and modification of the provisions of the plan must be to further the mutual interest of the
residents and owners of the planned unit development and of the public in the preservation of the integrity of the
plan as finally approved. The enforcement and modification of provisions must be drawn also to insure that
modifications, if any, in the plan will not impair the reasonable reliance of the residents and owners upon the
provisions of the plan or result in changes that would adversely affect the public interest.

(Added to NRS by 1973, 570; A 1981, 136)

NRS 278A.390 Enforcement by city or county. The provisions of the plan relating to:

1. The use of land and the use, bulk and location of buildings and structures;

2. The quantity and location of common open space;

3. The intensity of use or the density of residential units; and

4. The ratio of residential to nonresidential uses,
= must run in favor of the city or county and are enforceable in law by the city or county, without limitation on any
powers of regulation of the city or county.

(Added to NRS by 1973, 570; A 1981, 136)

NRS 278A.400 Enforcement by residents.

1. All provisions of the plan shall run in favor of the residents of the planned unit residential development, but
only to the extent expressly provided in the plan and in accordance with the terms of the plan and to that extent such
provisions, whether recorded by plat, covenant, easement or otherwise, may be enforced at law or equity by the
residents acting individually, jointly or through an organization designated in the plan to act on their behalf.

2. No provision of the plan exists in favor of residents on the planned unit residential development except as to
those portions of the plan which have been finally approved and have been recorded.

(Added to NRS by 1973, 570) — (Substituted in revision for NRS 280A.370)

NRS 278A.410 Modification of plan by city or county. All provisions of the plan authorized to be
enforced by the city or county may be modified, removed or released by the city or county, except grants or
easements relating to the service or equipment of a public utility unless expressly consented to by the public utility,
subject to the following conditions:

1. No such modification, removal or release of the provisions of the plan by the city or county may affect the
rights of the residents of the planned unit residential development to maintain and enforce those provisions.

2. No modification, removal or release of the provisions of the plan by the city or county is permitted except
upon a finding by the city or county, following a public hearing that it:

(a) Is consistent with the efficient development and preservation of the entire planned unit development;

(b) Does not adversely affect either the enjoyment of land abutting upon or across a street from the planned unit
development or the public interest; and

(c) Is not granted solely to confer a private benefit upon any person.

(Added to NRS by 1973, 571; A 1981. 137)
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NRS 278A.420 Modification by residents. Residents of the planned unit residential development may, to
the extent and in the manner expressly authorized by the provisions of the plan, modify, remove or release their
rights to enforce the provisions of the plan, but no such action may affect the right of the city or county to enforce
the provisions of the plan.

(Added to NRS by 1973, 571; A 1981, 137)

PROCEDURES FOR AUTHORIZATION OF PLANNED DEVELOPMENT
General Provisions

NRS 278A.430 Applicability; purposes. In order to provide an expeditious method for processing a plan
for a planned unit development under the terms of an ordinance enacted pursuant to the powers granted under this
chapter, and to avoid the delay and uncertainty which would arise if it were necessary to secure approval by a
multiplicity of local procedures of a plat or subdivision or resubdivision, as well as approval of a change in the
zoning regulations otherwise applicable to the property, it is hereby declared to be in the public interest that all
procedures with respect to the approval or disapproval of a planned unit development and its continuing
administration must be consistent with the provisions set out in NRS 278A.440 to 278A.590, inclusive.

(Added to NRS by 1973, 571; A 1981, 137)

Proceedings for Tentative Approval

NRS 278A.440 Application to be filed by landowner. An application for tentative approval of the plan for
a planned unit development must be filed by or on behalf of the landowner.
(Added to NRS by 1973, 571; A 1981, 137)

NRS 278A.450 Application: Form; filing fees; place of filing; tentative map.

1. The ordinance enacted pursuant to this chapter must designate the form of the application for tentative
approval, the fee for filing the application and the official of the city or county with whom the application is to be
filed.

2. The application for tentative approval may include a tentative map. If a tentative map is included, tentative
approval may not be granted pursuant to NRS 278A.490 until the tentative map has been submitted for review and
comment by the agencies specified in NRS 278.335.

(Added to NRS by 1973, 571; A 1981. 1317; 1987. 664)

NRS 278A.460 Planning, zoning and subdivisions determined by city or county. All planning, zoning
and subdivision matters relating to the platting, use and development of the planned unit development and
subsequent modifications of the regulations relating thereto to the extent modification is vested in the city or county,
must be determined and established by the city or county.

(Added to NRS by 1973, 572; A 1981, 138)

NRS 278A.470 Application: Contents. The ordinance may require such information in the application as is
reasonably necessary to disclose to the city or county:

1. The location and size of the site and the nature of the landowner’s interest in the land proposed to be
developed.

2. The density of land use to be allocated to parts of the site to be developed.

3. The location and size of any common open space and the form of organization proposed to own and
maintain any common open space.

4. The use and the approximate height, bulk and location of buildings and other structures.

5. The ratio of residential to nonresidential use.

6. The feasibility of proposals for disposition of sanitary waste and storm water.

7. The substance of covenants, grants or easements or other restrictions proposed to be imposed upon the use
of the land, buildings and structures, including proposed easements or grants for public utilities.

8. The provisions for parking of vehicles and the location and width of proposed streets and public ways.

9. The required modifications in the municipal land use regulations otherwise applicable to the subject

property.
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10. In the case of plans which call for development over a period of years, a schedule showing the proposed
times within which applications for final approval of all sections of the planned unit development are intended to be
filed.

(Added to NRS by 1973, 572; A 1977, 1523; 1981. 138)

NRS 278A.480 Public hearing: Notice; time limited for concluding hearing; extension of time.

1. After the filing of an application pursuant to NRS 278A.440 to 278A.470, inclusive, a public hearing on the
application shall be held by the city or county, public notice of which shall be given in the manner prescribed by law
for hearings on amendments to a zoning ordinance.

2. The city or county may continue the hearing from time to time and may refer the matter to the planning staff
for a further report, but the public hearing or hearings shall be concluded within 60 days after the date of the first
public hearing unless the landowner consents in writing to an extension of the time within which the hearings shall
be concluded.

(Added to NRS by 1973. 572; A 1977, 1524) — (Substituted in revision for NRS 280A.460)

NRS 278A.490 Grant, denial or conditioning of tentative approval by minute order; specifications for
final approval. The city or county shall, following the conclusion of the public hearing provided for in NRS
278A.480, by minute action:

1. Grant tentative approval of the plan as submitted;

2. Grant tentative approval subject to specified conditions not included in the plan as submilted; or

3. Deny tentative approval to the plan.
= If tentative approval is granted, with regard to the plan as submitted or with regard to the plan with conditions, the
city or county shall, as part of its action, specify the drawings, specifications and form of performance bond that
shall accompany an application for final approval.

(Added to NRS by 1973, 572; A 1977, 1524) — (Substituted in revision for NRS 280A.470)

NRS 278A.500 Minute order: Findings of fact required. The grant or denial of tentative approval by
minute action must set forth the reasons for the grant, with or without conditions, or for the denial, and the minutes
must set forth with particularity in what respects the plan would or would not be in the public interest, including but
not limited to findings on the following:

1. In what respects the plan is or is not consistent with the statement of objectives of a planned unit
development.

2. The extent to which the plan departs from zoning and subdivision regulations otherwise applicable to the
property, including but not limited lo density, bulk and use, and the reasons why these departures are or are not
deemed to be in the public interest.

3. The ratio of residential to nonresidential use in the planned unit development.

4. The purpose, location and amount of the common open space in the planned unit development, the
reliability of the proposals for maintenance and conservation of the common open space, and the adequacy or
inadequacy of the amount and purpose of the common open space as related to the proposed density and type of
residential development.

S. The physical design of the plan and the manner in which the design does or does not make adequate
provision for public services, provide adequate control over vehicular traffic, and further the amenities of light and
air, recreation and visual enjoyment.

6. The relationship, beneficial or adverse, of the proposed planned unit development to the neighborhood in
which it is proposed to be established.

7. In the case of a plan which proposes development over a period of years, the sufficiency of the terms and
conditions intended to protect the interests of the public, residents and owners of the planned unit development in
the integrity of the plan.

(Added to NRS by 1973, 573; A 1981, 138)

NRS 278A.510 Minute order: Specification of time for filing application for final approval. Unless the
time is specified in an agreement entered into pursuant to NRS 278.0201, if a plan is granted tentative approval, with
or without conditions, the city or county shall set forth, in the minute action, the time within which an application for
final approval of the plan must be filed or, in the case of a plan which provides for development over a period of
years, the periods within which application for final approval of each part thereof must be filed.

(Added to NRS by 1973, 573; A 1985. 2116; 1987, 1305)
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NRS 278A.520 Mailing of minute order to landowner; status of plan after tentative approval;
revocation of tentative approval.

1. A copy of the minutes must be mailed to the landowner.

2. Tentative approval of a plan does not qualify a plat of the planned unit development for recording or
authorize development or the issuance of any building permits. A plan which has been given tentative approval as
submitted, or which has been given tentative approval with conditions which have been accepted by the landowner,
may not be modified, revoked or otherwise impaired by action of the city or county pending an application for final
approval, without the consent of the landowner. Impairment by action of the city or county is not stayed if an
application for final approval has not been filed, or in the case of development over a period of years applications for
approval of the several parts have not been filed, within the time specified in the minutes granting tentative
approval. -

3. The tentative approval must be revoked and the portion of the area included in the plan for which final
approval has not been given is subject to local ordinances if:

(a) The landowner elects to abandon the plan or any part thereof, and so notifies the city or county in writing; or

(b) The landowner fails to file application for the final approval within the required time.

(Added to NRS by 1973, 574; A 1977, 1525; 1981, 139)

Proceedings for Final Approval

NRS 278A.530 Application for final approval; public hearing not required if substantial compliance
with plan tentatively approved.

1. An application for final approval may be for all the land included in a plan or to the extent set forth in the
tentative approval for a section thereof. The application must be made to the city or county within the time specified
by the minutes granting tentative approval.

2. The application must include such maps, drawings, specifications, covenants, easements, conditions and
form of performance bond as were set forth in the minutes at the time of the tentative approval and a final map if
required by the provisions of NRS 278.010 to 278.630, inclusive.

3. A public hearing on an application for final approval of the plan, or any part thereof, is not required if the
plan, or any part thereof, submitted for final approval is in substantial compliance with the plan which has been
given tentative approval.

(Added to NRS by 1973, 574; A 1981, 1317; 1989, 934)

NRS 278A.540 What constitutes substantial compliance with plan tentatively approved. The plan
submitted for final approval is in substantial compliance with the plan previously given tentative approval if any
modification by the landowner of the plan as tentatively approved does not:

1. Vary the proposed gross residential density or intensity of use;

2. Vary the proposed ratio of residential to nonresidential use;

3. Involve a reduction of the area set aside for common open space or the substantial relocation of such area;

4. Substantially increase the floor area proposed for nonresidential use; or

5. Substantially increase the total ground areas covered by buildings or involve a substantial change in the
height of buildings.
= A public hearing need not be held to consider modifications in the location and design of streets or facilities for
water and for disposal of storm water and sanitary sewage.

(Added to NRS by 1973, 574; A 1977, 1525; 1981. 139)

NRS 278A.550 Plan not in substantial compliance: Alternative procedures; public hearing; final action.

1. If the plan, as submitted for final approval, is not in substantial compliance with the plan as given tentative
approval, the city or county shall, within 30 days of the date of the filing of the application for final approval, notify
the landowner in writing, setting forth the particular ways in which the plan is not in substantial compliance.

2. The landowner may:

(a) Treat such notification as a denial of final approval;

(b) Refile his or her plan in a form which is in substantial compliance with the plan as tentatively approved; or

(c) File a written request with the city or county that it hold a public hearing on his or her application for final
approval.
= If the landowner elects the alternatives set out in paragraph (b) or (c) above, the landowner may refile his or her
plan or file a request for a public hearing, as the case may be, on or before the last day of the time within which the
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landowner was authorized by the minutes granting tentative approval to file for final approval, or 30 days from the
date he or she receives notice of such refusal, whichever is the later.

3. Any such public hearing shall be held within 30 days after request for the hearing is made by the landowner,
and notice thereof shall be given and hearings shall be conducted in the manner prescribed in NRS 278A.480.

4. Within 20 days after the conclusion of the hearing, the city or county shall, by minute action, either grant
final approval to the plan or deny final approval to the plan. The grant or denial of final approval of the plan shall, in
cases arising under this section, contain the matters required with respect to an application for tentative approval
by NRS 278A.500.

(Added to NRS by 1973, 575) — (Substituted in revision for NRS 280A.540)

NRS 278A.560 Action brought upon failure of city or county to grant or deny final approval. If the
city or county fails to act either by grant or denial of final approval of the plan within the time prescribed, the
landowner may, after 30 days’ written notice to the city or county, file a complaint in the district court in and for the
appropriate county.

(Added to NRS by 1973, 576) — (Substituted in revision for NRS 280A.550)

NRS 278A.570 Certification and recordation of plan; effect of recordation; modification of approved
plan; fees of county recorder.

1. A plan which has been given final approval by the city or county, must be certified without delay by the city
or county and filed of record in the office of the appropriate county recorder before any development oceurs in
accordance with that plan. A county recorder shall not file for record any final plan unless it includes:

(a) A final map of the entire final plan or an identifiable phase of the final plan if required by the provisions
of NRS 278.010 to 278.630, inclusive;

(b) The certifications required pursuant to NRS 116.2109; and

(c) The same certificates of approval as are required under NRS 278.377 or evidence that:

(1) The approvals were requested more than 30 days before the date on which the request for filing is made;

and
(2) The agency has not refused its approval.

2. Except as otherwise provided in this subsection, after the plan is recorded, the zoning and subdivision
regulations otherwise applicable to the land included in the plan cease to apply. If the development is completed in
identifiable phases, then each phase can be recorded. The zoning and subdivision regulations cease to apply after the
recordation of each phase to the extent necessary to allow development of that phase.

3. Pending completion of the planned unit development, or of the part that has been finally approved, no
modification of the provisions of the plan, or any part finally approved, may be made, nor may it be impaired by any
act of the city or county except with the consent of the landowner.

4. Tor the recording or filing of any final map, plat or plan, the county recorder shall collect a fee of $50 for the
first sheet of the map, plat or plan plus $10 for each additional sheet. The fee must be deposited in the general fund
of the county where it is collected.

(Added to NRS by 1973, 576; A 1975, 1425; 1977, 1525; 1981, 1318; 1989, 934; 1991, 48, 586; 2001, 3220)

NRS 278A.580 Rezoning and resubdivision required for further development upon abandonment of or
failure to carry out approved plan. No further development may take place on the property included in the plan
until the property is resubdivided and is reclassified by an enactment of an amendment to the zoning ordinance if:

1. The plan, or a section thereof, is given approval and, thereafter, the landowner abandons the plan or the
section thereof as finally approved and gives written notification thereof to the city or county; or

2. The landowner fails to carry out the planned unit development within the specified period of time after the
final approval has been granted.

(Added to NRS by 1973, 576; A 1977, 1526; 1981, 140)

Judicial Review

NRS 278A.590 Decisions subject to review; limitation on time for commencement of action or
proceeding.

1. Any decision of the city or county under this chapter granting or denying tentative or final approval of the
plan or authorizing or refusing to authorize a modification in a plan is a final administrative decision and is subject
to judicial review in properly presented cases.
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2. No action or proceeding may be commenced for the purpose of secking judicial relief or review from or
with respect to any final action, decision or order of any city, county or other governing body authorized by this
chapter unless the action or proceeding is commenced within 25 days after the date of filing of notice of the final
action, decision or order with the clerk or secretary of the governing body.

(Added to NRS by 1973, 576; A 1991.49)
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Clark of the Suporler Gourt

MAR 13 2015

BY Noreen McKinley, Depuiy

Superior Court of the State of California

County of San Diego, North County Division

STUCK IN THE ROUGH, LLC; CASE NO. 37-2013-00074375-CU-WM-NC

V.

)

; )
Petitioner/Plaintiff, )
)

)

)

CITY OF ESCONDIDO; CITY COUNCIL OF)
THE CITY OF ESCONDIDO; and DOES 1) ‘
through 100, inclusive; ) ’

Respondents/Defendants. )
' )

Petitloner Stuck in the Rough, LLC ("SITR") challenges the
adoption of.Ia general plan amendment (“GPA") by the City of Escondido
(ecity"). By stipulation and orcjh;,r filed September 10, 2014, the
hearing on SITR's petition for writ of mandate came on for hearing on
February 26, 2015. Edward G. Burg of Manatt, .Phelps & Phillips
appeared on behalf of SITR. Robert S. Bower of Rutan & Tuc.ker'and
Jeffrey R Epp, City Attorney, appeared on behalf of the City. Based
on the Administrative Record lodged by the City on September 12,
2014, on all briefs filed by SITR and the City, and on the arguments

of counsel at the hearing, and good cause appearing, the Court hereby
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GRANTS the petition for writ of mandate on the grounds set forth
below and ORDERS that the writ of mandate shall be issued in the form
accompanying this Order.

Summaxy of the Facts

This action concerns 110 acres of property {"the Property") in
northwe§£exn Escondido on which for many yearé the Esgondido Country
Club was operated.

The City adopted a new General Plan on May 23, 2012. Pursuant
to Government Code §65302(a), Figure 11-1 of the Land Use Element of
the City's 2012 General PRlan desigﬁated the Property as "Urban I: Up
to 5.5 du/acre.™ (AR9514) Figure II-6 of the Land Use Element
provided that the "Urban I" land use category consists of single
family homes. (AR9531) The Propexty had likew%se been désignated
for single-family residential use in the City's previous general plan
adopted in 1990 (AR5308, 5321, 5684) and in the City's first general’
plan adopted in 1971 (AR1951-1955, 3313-14, 338485, 4348~ 4349).
The Property has also been zoned for single-family residential use
since the early 1960s, and continues te be zoned R~1-7 presently, as
the City concedes in its brief. . (City Opp. Brief, 11:12=13.)

The Escondido Country Club was developed on the Property
pursuant to a Special Use Permit issued by the City on May 12, 1964.
(AR917-920) As Lhe name suggests, the Speclal Use Permit allowed,
but did reguire, that the property be used as a golf course. The
1964 Special Use Permit replaced an earlier Special Use Permit that
had been issued by the City in 1963 by Planning Commission Resolution
389. {AR733-1747 [Rqs 389]; AR878-879 [application by ownex to

réscind the 1963 Permitl; AR915 [1963 Permic rescinded and replaced

M
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by 1964 permit]). While the 1963 Permit had required the golf course
to be permanently rescrved for recreation and open space (and had
required that the owners of ad]acent residential lots would acqu1re
an ownership interest in and an obligation to pay to maintain the -
golf course), the 1964 Permit contained no such restrictions on use
and no such obligations on the adjacent homeowners.

SITR acquired the Property through foreclosuLe on December 6,
9012. (ARL0647-10656) By that time, the Escondido Country Club was
in serious financial distress, having lost 2/3 of its members and
having overlooked ba31c maintenance and repairs; its prior owner was
even sued by the ClLy for failure to pay its water bills. (AR1110L-
11103, 10661-10699)

In early 2013, SITR announced its intention to close the golf
course and redevelop the Property with single~-family resideﬁqgs,
consistent with the long-time general planning and zoning. SITR
tlosed the dolf course on April 1, 2013, (AR10700} Almost
immédiately, a group of neighbors formed an organization called
ECCHO, which notificd the City that the neighbors claimed property
rights under Regolution 389, even though that‘Resolution had been
rescinded in 1964. (ARL0O700-10701, 915) Certain neighbors filed a
Notice of Intent to circulate an initiative petition on April 17,
-2013. (AR1-5) Signatures were filed with the City on July 10, 2013,
(AR11015) Rather than putting the initiative to a vote, the City
Ccouncil, acting pursuant to Flecitions Code §9215{a), adopted the
initiative as Oxdinance No. 2013-10 (“"the Ordinance") on August 14,
2013. (AR6-13) The title of ihe Ordinance states that it is "An

Ordinance of the City of Escondido, California, Adopting a Proposed
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Initiative Measure Amending the Escondido General Plan to Preserve
the Escondido Country Club and Golf Courxse as an Ordinance of the
City Pursuant to California Elections Code Section 9215."% (ARG}

The Ordinance quotes and refers to Resolution 389 in various
provisions of Section 1, "Findings and Declaration of Purpose." The
Ordinance provides that its purpose is "assuring that the green space
and recreation facilities provided by the Escoﬁdido.Country Clib golf
course are preserved and maintained fox the bétterment of the
community." {Section 1lH, at ARS) Toward that end, the Ordinance
amends the General Plan "to designate that property commonly referred
to as the Escondido Country Club and golf courxse . . . as Open Space-
quk‘(OS—P), which designation shall permit the imp;ovement,
operation and maintenance of a golf coursé, club house and
recreational facilities, along with uses appurtenant thereto."
(Section 2a, at ARY) The Ordinancelapplies only to SITR's Property,
and to no other property in the city. (ARL3 [list of parcel numbers
attached to Ordinance]; cf. ARL0647 [trustee;s deeq to SITR, listing
the same parcel numbersl).

Section 2B of the Ordinance makes the following additlional
changes to the City's General Plan:

1. In Figure LI-6 of the Land Use Element, under the column
headed "Required Standards® in the row under the "Parks and QOpen
Space" heading, the language before the GPA read: "Parks and open
space design details shall be provided during applicatiog proceséing.
Zoning: Open Space-Park (0S-B)." (AR9540) The Oxrdinance amended
this language to read: "Parks and open space design details shall be

provided during application processing. Zoning: Open Space-Public

4

002343
6493




o ~N @ g L N =

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

- 27

28

(OS-Pﬁ and Open Space-Private (08)." (AR10)

2. In Figure IL-6 of the Land Use Element, undexr the column
headed "General Description of Uses" in the row under the "Parks and
Open Space" heading, the language before the GPA read: "Accommodates
land for pﬁblic recrealtional activity and habitat preservation.
Permitted uses include active and passive parks as well as land to
protect, maintain, and enhance the community's natural resources and
jinclude detention basins and creek corridors." (AR9540) Thé
Ordinance amended this language to read: YAccommodates land for
public and large private recreational activities and habitat
presérvaéion; Permitted public uses include active and passive parks
as well as land to protect, maintain, and enhance the community's
natural resources and include detention basins and c¢reek corriéors.
Permitted private‘uses include, but are not limited to, golf courses,
tennis court and related appurtenént active recreational use
Facilities.” (RR9~10) ‘

3. In Figure ILI-6 of the Land Use Element, under the column
headed “"Recommended Urban Form éharacteristics” in the row under the
“parks and Open Space" heading, the language in the first bullet
point before the GPA read: "Buildings with public parks designed to
promote pedestrian intereslt through architectural articulation,
attracfive landscaping, and similar techniques." (AR9540) The
Ordinance amended this laﬁéuage to read: “Buildings designed to

promote pedestrian‘ihterest through architectural articulation,

attractive landscaping, and similar techniques." (ARLO)
4, In Figure II-32 of the Land Use Element, in the "Open
Space/Parks" row the zoning category before the GPA read: “public
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(P}." {AR9607) The Ordinance amended this language to read "Open
Space-Public (0S-P) and Open Space-Private (0S8)." (AR1Q)

5, Tn the Land Use Element, the language of Open Space Policy
12.1 beforé the GPA read: "Establish the Open Space/Park land use
designagion to identify city and county properties reserved for
active and passive parks, habitat preéervation, and public safety
purposes as described in Figure IT-6." (AR96235 The Ordinance
amended this language to read: "Establish the Open Space/Park
designation to identify City and county properties reserved for
active and passive parks, habitat preservation, and public safety
purposes; and to identify certain private properties reserved for
active recreational uses as described invFigure II-6." (ARLO)

The Ordinance made no changes to the Parks Element (Chaptexr V of
the Ciﬁy‘s General Plan [AR9804-9831]) or to the Open Space Element
(Chapter VII of the City's General Plan [AR9870-9839]).

SITR's Petition and Complaint

SITR filed its combined petition for wril of mandate and
complaint for damages in this action on November 6, 2013. The
operative pleading is SITR's first amended petition for writ of
mandate and complaint for damages, filed on December 2, 2013. The
Third Cause of Action sceks a writ of mandate to invalidate the
ordinance. On Novemper 14, 2014, the Court granted in part the’
city's motion for judgment on the pleadings. The motion was granted
as Causes of Action 1, 2, and 4, as conceded by SITR, and denied as
causes of action 5-9. This Order resolves SITR's Third Cause of

Action; the latter causes of action remain ta be resolved.

/11
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Applicable Legal Standaxds

Every city is required b§ Government Code §65300 to adopt a
"comprehensive, long-term general plan for the physical development"
of the city. A general plan consists of a statement of development
policies. (Government Code §65302.) Under Government Code §65300.5,
"the Legislature intends that the general plan and élements and parts
thereof comprise an inﬁegrated, internally consistent and compatible
statemenl of policiles for the adopting agency." A general plan that
Ydisplays sﬁbstantial contradictions and inconsistencies cannot serve
as an effective plan" and violates the statutory requirement.
Concerned Citizens of Calaveras County v. Board of Supervisors, 166
Cal.App.3d 90, 97 (1985). ‘

An action to challenge a general plan must be prought as a
petition for writb of mandate under Code Civ. Proc. §1085.

(Governﬁent Code §65751.) The inquiry is "whether the decision is
arbitrary, capricious, entirely lacking in evidentiary support,
unlawful, oxr prOCe&urally unfair.® Endéngered Habitats League, Inc.
v. County of Orange, 131 Cal.BApp.4th 777, 782 (2005). SITR bears the
purden to demonstrate that the general plan, as amended, 1s
inadequate. The Court does not review the merits of the Clty's
general plan and deféfs to the City's policy decisions reflected in
the plan. Buena Vista Garxdens Apartments Association v. City of San
Diego Planning bepartment, 175 Cal.Bpp.3d 289, 298 (1985)., However,
as thé Supreme Courl has noted,'”judicial deference is not judicial
abdication." Associated Home Builders of the Greater Eastbay, Inc.
v, City of Livermmore, 18 Cal.3d 582, 609 (1976).

/1
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The igsue is whether the City's General Plan, as amended by the
GPA, "substantially complies"” with Arxticle 5 (Government Code §§65300
et seg.) of the Planning and Zoning Law. (Government Code §65751;
Twain Harte Homeowners Ass‘'n, Inc. v. County of Tuolumne, 138
Cal.npp.3d 644, 674 [19821.) "Substantial compliance" means "actual
compliance wiﬁh respect to the substance essential to every
reasonable objective of the statute, as distinguished'from simple
technical impeifections of form." Hoffmaster v. City of San Diego,
55 Cal.App.4th 1098, 1105-1106 (1997). General plan amendments
adopted by initiative must comply with Ehe same standard. DeVita v.

County of Napa, 9 Cal.4th 763, 796 n. 12 (1993).

Building Intensity Standaxds

Petitioner asserts the Initiative does not comply with
Géﬁernment Cdde section 65302(a) because it created a new ééneral
plan land use designation—"0Open Space-Park”but did not include
building intensity standards for that use., This claim failé for
three reasons.

First, the Initiative did not create a new land use designation.
The Genefal Plan designation remains “Paxks and Open Space.” The
Initiative simply provided that zoning under that designation would
change from “Open Space-lark (08-P)” to “Open Space-Public (QS—P)”
and “Open Space-Private (08).” (Compare AR 9540 with Aﬁ 4.)

Second, Petitioner failed to show the required nexus between the
initiative and building intensity standards for open space UseS.
(Garat, 2 Cal.ppp.4th at 289-290 [only those portions of the general

plan which are impacted by the amendment can properly be challenged—
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i.e., there must be a nexus of relevancy between the amendment and
those portions of general plan being amended] .) The Initiative
amended the Site’s land use designationlfrom “Urban I” to “Open
Space-Park.” It did not chaﬁge the building intensity standards for
the “Parks and Open Space” area covered in the General Plan, which
includes the Sife. Building intensity standards are included in
Figure Ii~6, and the building intensity standards for “Parks and Open
Space” are the same both pre-Initiative and post-Initiative: “Parks
and open sﬁace design details shall be provided during application
processing.” (AR 9540.)

‘Petitioner claims it had no standing to challenge the “Parks and
Open Space” building intensity standards when they were first adopted
because they applied exélusively to public open space. The Court
agrees‘that a’ghallenge prioxr to Respondent’s adoption of the GPA
would have beén meaningless.

However, the Court finds the building intensity standards set
forth in the General Plan for parks and open space uses are genexrally
adequate. Typically, thefe is little building construction in open
spacé zones. The uses Lhat are permitted require formal approval
prior to development. (Escondido Municipal Code §§ 33-40 - 33-44.})
As the General Plan provides, design details in these circﬁmstances
are to be provided during the application process. 1In thié respect,
“[{t}he General élan establishes the policy framework, while the
zoning érdinance, building codes, and subdivision reqgulations
prescribe standards, rules, and procedures for development.” (QR’

9932.) The General Plan also requires under Open Space Policy s

that any proposed changes in areas designated “open space” must
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conform in type anq intensity with surrounding land uses. (BR 9623)
These pro¢edures substantially comply with Government Code section
65302(a) . (See San Francisco Tomorrow v, City and County of San
Francisco (2014) 229 Cal App.4th 498, 511-512, [c%allenge to general
plan kased on lack of building intensity standards rejected where
building intensity was regulated through Special Use District zoning
on land]).

Internal Inconsistencies In The Land Use Element

Petitioner alleges the Initiative resulted in four internal
inconsistencies within the General Plan’s Land Use Element.
(i) Figures II-i and II-9
Petitioner first points to Figures II-1 and Ir-9, @hich show the
Site as “Urban IL,” whereas the Initiative changed the designation of
the Site to “Open Space-Park.” The Court finds therelis‘no
inconsistency because the Figures can be updated, and the City’s
procedures allow up to 24 months for implementing legislation to
occur. The City was reluctant to formally undertake the changes
mandated by the Initiative while this lawsuit and a subsequent
initiative campaign by Petitioner relating to the Site, were pending.
Moreover, Petitioner’s remedy is to require the City to make those
updates, ;ather than to invalidate the Initiative.
(ii) Residential Clustering Policy 5l. 7
Petitioner claims the Initiative is inconsistent with
Residential Clustering Policy 5.7, which states “[l] lands devoted to
permanent open space should mnot be developed with structural usage
othex than agricuitural accessory buildings.” The Céurt finds there

is no inconsistency.
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Policy 5.7 does not set forth a mandate or prohibition; rather,
it states what “should” be done., The City is free to balance this
policy against other policies in the General Plan without causing
inconsistency. In any event, Policy 5.7 is inapplicable because it
applies only within “planning development” zones and “specific plan”

areas. (AR 9613 ([Policy 5.8)) The Site is not in either of those

zones.,
(i1i) - Smart Growth Principles

Petitioner claiﬁs_the Initiative is inconsistent with the
General Plan’s Smart Growth Principles because it eliminates single
family development - in outlying areas where Cthe Geﬁeral Plan requires
the City to preserve and enhance single family development patterns
in established neighborhoods. Howevexr, there is no suggestion the
city ever contemplated accommodating residential development on the
Site different than its historigal use as a golf course and_couqtry
club. The Site is not shown in the City’s Housing Element inventoxry
as available for residential usage.

Preserving single family development patterns in established
neighborhoods could well include préserving the Site as it has been
for the past half century. The City has pointed out the Initiative
promotes other General Plan Policies such as preserving recreational

amenities and maintaining neighborhoods as livable and aesthetically

-pleasing. The legislative process at the City is the more

appropriate forum for resolving these issues.
(iv) General Plan Ruendment Policy 17.5
petitioner claims the Ynitiative is inconsistence with General

Plan Amendment Policy 17.5, which states applicants for General Plan
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amendments shall provide substantial doauﬁentation that cextain
specified factors or changes have made the oxiginal Generxal Plan
designation inappropriate. This claim fails because documentation
requirements do not apply in the Initiative context, as they would
unduly burden the pcople’s xight to legislate by initiative.
(Aséociated Home Builders of Greater East Bay, Inc. v. City off
Livermore (1976) 18 Cal.3d 582, 596 {procedural requirements that
apply to land use decisions of a City Council do not apply to voter-
sponsored initiatives because Chey interfere with the right to
initiativel).

Even i1f Policy 17.9% appiied, its requirements have been met.
The Initiative includes a variety of reasons juétifying why it should
be adopted. To the extent documentation is required, those reasons

satisfy Policy 17.5.

Land Ugse Rlement Inconsistency With The Parks Element

(i} ¥iguxes V-3 and V-6 of the Parks Element

Petitioner claims the Initiative created an inconsistency
between the Land Use Element and the Parks Element (actually entitled
the “Community [ealth and Sorvices Element” in the General Plan). It
is true that although the Land Use Element designates the Site as
“Open Space-Park,” iigures V-3 and V-6 of the parks Element do not
show the.Site as a park or recreational facility ox as being on the
roster of the City’s quk/Open Space Areas. That does not require
invalidation of the Initiative on the basis of inconsistency because
the cited Figures concern publically-owned open space properties and

parks for purposes of calculating the residents’ “quality of Life”
purp Y
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under park system standards and City-wide parkland/open space
standards. It does not appear privately-owned open space'properéies
throughout the City should be included.

In any event, the proper remedy would be to mandate the
amendment of the Figures to include the Site, not to invalidate the
Initiative. |

(ii) Parks and Recreaﬁion Policy 2.10

Petitioner c¢laims the Initiative is inconsistent with Parks and
Recreation Policy 2.10, ﬁhich states new parks sho&ld be provided in
less affluent areas, such as in the urban core. Policy 2.10 is not a
mandate; it is an expression of preference, and is intended for
guidance in the legislative planning process. Tt is not a subject
for judicial inquiry.

- (Ldid) ‘Regional Parks

Petitioner claims the Initiative is inconsistent with the “parks
classifications” of the Parks Element, which provide that parks over
75 acres should be developed as “regional parks,” and regional parks
should (i} provide a wide variety of activities, and (il) be located
next to public schools. The Site is 110 acres, but its use will not
meet eithéer of those “requirements.”

These guidelines are inapplicable because they concern public
parks, not private open space such as the Site.

Even if the guidelines were applicable to the Site, the ultimate
uses of’%he Site are nol yet known, and any determination as to
whether a wide variety of activities would be provided on the Site
gould be based on pure sbeculation. As reflected in the cperative

provisions of the Tnitiative, the Site could be used for sublic and
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large private recreational activities and habitat presecvation, and
permitted “private uses include, bult are not limited to, golf
courses, tennis courls, and related appurtenant active recreational
use facilities.” (AR 3-4) The Initiative leaves it to the City,
after appropriate public hearings, Lo establish the uses that will be
allowed on Lhe Site. (AR 4) Because the City hgs not yet rezoned
the Site, it is unknown what those uses would have bheen.

Finally, the Parks Element, iltself, states the.classifications
“are intended to guide decision makeré in the placement and
&evelopment of parks in the community.” (AR 9809) The
classifications are nol mandates, but gquidelines, which set forth
“typical features” associated with various parks. (AR 9811) The
City is allowed to balance such policies without judicial
interference,

(iv) Paxks and Recweation Policy 2.26

Petitioner claims the Initiative is inconsistent with pParks and
Recreation Policy 2.26, which requires the City to “[c}onsider
alternative uses of public and private golf courses.” The claim 'is
unpersuasive. First, the Policy is inapplicable in the Initiative

context in that it would burden the right to exercise the Initiative

]
)

power.

Moreo&er, the‘Policy appears to dictate only that the City
should be looking at the feasibility of providing public and private
golf courses as part of any new private project,

The Policy requires “consideration” of alternatives; it does not

mandate implementation of such alternatives. Thus, even if the

policy applied as Pekitioner suggeéts, the Initlative was not
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sinconsistent with a mandatory, fundamental, and specific General Plan
policy.
(v) Private Parks

Finally, Petitioner claimg the Init;ative is inconsistent with
the Parks Element because whereas the Laéd Use Blement recognizes
private parks, the Parks Element does not. This argument is
inaccurate. Although the City’s Parks Element is intended to
primarily address public parkland so as to provide the public with
park and recreational facilities that meeﬁ certain “quality of life”
thresholds (AR 9807, 9810), Parks and Recreation Policy 2.25 \
specifically recognizes private parks. (AR 6825 [“Require park‘or
recreation facilities éonstructed as parlt of a private development
and intended solely for use by its residents to be considered a
privéte park.”1}).

Moreover, the Initiative expressly amended Open Space Land Use
Policy 12.1 to read: “BEstablish the Open Space/Park land use
designation to identify cilty and county properties reserved fox
active and passive parks, habitat preservation, and public safety
purposes and to idenkify .certain private properties reserved for
active recreational uses as described in Figure II-6. (AR 10, 9523)

.The provision of a private cpen space/park land use in the TLand
Use Element does not impede or frustrate the parks Element, and is
not otherQise inconsistent with a fundamental, mandatory, and
specific mandate or prohibition in the General RPlan, Thus, no

inconsistency is shown.

fand Use Blement inconsistency With The Opew Space Blanaak

(iy TFigure YIT-2
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Petitioner next asserts the Initiative is inconsistent with the
Open Space Element because the Initiative changed the Site’s land use
designation to “Cpen Space-Park,” but Figure VII-2 of the Open Space
Blement lists the Site as “urban/developed.” There is'no
inconsistency sim;ly bhecause the [igure has not yet been updated. BAs
stated, the General Plan allows the City a reasonable time to.

establish consistency after an amendment, and the appropriate remedy

would be to require the City Lo make the update, rather than to

invalidate the Initiative as lnconsistent with the General Plan.

{ii) Public Land and Resource Conservation Overlays

Petitioner also asserls the Initiative is inconsistent with the
Open Space Element because the Open Space Element mandates that open
space land include only public land that is deemed worthy of
protection under certain Resource Conservation Overlays. The Court
finds no inconsisgtency.

Government Coda section 65302 (e) provides that agencies must
include an Open Space Element within their general plans as provided

in sections 65560 ek seq. Section 65560, in turn, defines open space

land as any parcel or area of land that is devated to certain open

space uses, including outdoor recreation. Nothing in these statutes
limit open space land to publicly-owned land, Nox doeé‘the City's
Open Space Elehent mandate Lhat any land designated in the Land Use
Element as open space be publicly-owned or fall within any of the
Resource Conservation Overlays, which are intended to guide the
establishment of a comprehensive public open space system. (AR 9872)
The Open Space BElement expressly recognizes that private lands

can serve the purpose of conserving important open space features.
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(AR 9878 [“While many of the surrounding areas axe privately awned
there are opportunities to conserve important features while still-
allowing property ownefs‘the abilily to responsibly develaop their
land.”]). Moreover, Lhe Initiative amended the General Plan ta
expressly provide that the City’s Open Space land use designation
identify certain private properties réserved for active recreatioénal
uses as described in Figure II-6. (AR 10, 9623)

PThe Resource Conscrvatbion Overlays guide the City’s choices with
reg;rd to publicly owned open space, and have nothing tq do with,
privately-owned land thatﬁhés been developed, and which provides open
space benefits to the comumunity. It is not a conflict with open
space policies to designate land as open space when such land has
already been developed with active recreational uses. Thus, no

inconsistency has been shown.

fand Use Element Inconsistency With The Economic Prosperity

Blement

Petitioner asserts the Initiative is inconsistent with the
Economic Prosperity Element Because one goal of that Element is to
have viable tourist, recreation, and arts/cultural-baséd businesses
(AR 9922), and Golf Course uses are no£ viable. The Court finds this
argument unpersuasive because this is a policy statement, not a
mandate or a basis to invalidate the Initiative as inconsistent with
the General Plan.

Moreover, the Initiative does not require that Petitioner
continue to operate the Site as a Golf Course. The opefative

provisions of the Initiative provide that the Site may be used forx

17
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public and large private recrcational activities and habitat
preservation, and permitted “private uses include, but are not
limited to, golf courses, tennis courts, and related appurtenant
active recreational use facilities.” (AR 3-4) The Initiative leaves
it up to the City, after appropriate public hearings, to establish
the uses that would be allowed on the Site. (AR 4)

The GPA Unfairly Discriminates Dgainst SITR's Property

As the Supreme Court has instructed, an initiative ordinance
"cannot unfairly discriminate against a parficular parcel of
property.® Building Industry As;oaiation of Southern California v.
City of Camarillo, 41 Cal.3d 810, 824 {1986). The hallmark of such
unfair discrimination is when the legislative processes of planning
or zoning are used as a mechanism to defeat a project that complies
with the existing municipal vision by the artifice of changing the
vision. G&D Holland Construction Co. v. City of Marysville, 12
Cal.App.3d 989 {(1870) (city'iezoned property from R-4 to R-3 when
neighbors objected to proposal that complied with the R-4 zoning);
Arnel Development Co. v. City of Costa Mesa, 126 Cal,Bpp.3d 330
(1981) (Fourth Ristrict, PDivision 3, invélidating voter initiative
that rezoned property f£rom mediunm density residential to single
family residential to defeat project).

Tn Arnel, the €ity Council had adopted a specific plan in .
November 1976 that rezoned the bﬁlk of Arnel's property to Planned
Development-Medium Density Residential. Sixteen months latexr, the
voters adopted an initiative Chat tezoned Arnel's property, and two
adjacent properties,‘to R-1, Single Family Residential. "The

initiative ordinance was adopted 16 months later without evidence of

18
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the General Plan was thorough and meticulous; it took the City over 3

any significant change in conditions or circumstances and for the
sole and specific purpose of defeating the Arnel development."
Arnel, 126 Cal.App.3d at 335. The trial court upheld the initiative,
but the Court of Appeal reversed. The votexrs could no more unfairly
discriminate against the Arnel property than could the city council:
"[H]ad the city council later attempted, without any significant
change in circumstanées and without considering appropriate planning
criteria, to rezone the property for the sole purpose of defeating
the development, the subséquenlt rezoning ordinance would undoubtedly
be held invalid #s arbilrary and discriminatory." Arnel, 126
Cal.Ppp.3d at 337,

'Here, the Qrdinance likewise unfairly discriminates against
SITﬁ'S Préperty; It was adopted just 15 months after the City
adopted its General Plan on May 23, 2012, designating SITR's Property
for single-family residential development as "Urban I: Up to 5.5

du/acre." (AR9514) The rocoxrd shows that the process of adopting

1/2 years, with 58 publicloutreach meetings, commitiee meetings,
public hearings and public workshops. (AR1L0512-10514; ARG628-6653
[December 17, 2008 workshop re updating the general plan]) The City
prepared ahd approved an environmentél impact report for the general
plan ﬁpdate that was over 2,000 pages long. (AR7223-9397, 19265~
10267)

The Ordinance unéid the Urban I land use designation that the
2012 General Plan had applied to SITR's Property just 15 months
earlier. Tﬁe Ordinance on its face applies only to SIfR’s Property,

and to no other properties in the City. The Ordinance recites that

©
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1 || the owner was proposing to replace the golf course with a housing

2 ||project. (Section 1E, at AR7) BAnd SITR did submit its application
3 |land project plans to the City before the Ordinance was adopted.

4 |] (AR11130, 11142-11151) Cleafly, the purpose of the Ordinance was to
5 ||defeat any housing project for the golf couxse, by amending the

6 general plan to designate SITR's Property as "Open Space-Park.” The
7 Ordinance unfairly discriminates against SITR's Property, and is

8 therefore invalid.

B SITR seeks a writ of mandate invalidating the Ordinance on

i pumerous grounds. Most are rejected by this Court. However,
i Invalidation of the Ordinance is the proper remedy for SITR's claims
i that the Ordinance unfairly discriminates against SITR's Property.
13 See Arnel, 126 Cal.hpp.3d at 340,
" Therefore, this Courlt grants the requested Writ of Mandate and
" orders that Respondent vacate aﬁd set a;ide your actlons approving
1? and adopting Ordinance No. 2013~10:
18 Respondent shall take no actions in furtherance of Ordinance No.
19 2013-10 and to ceasc enforcing Ordinance No. 2013-10.
20 -
04 || PATED: q,s“\%’\%. , = / —
22 <V .
23 - BART T WAS, 111
04 JUDGE OF T SUPERIOR COURT
25

.

26
27

28
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

Norih Counly
325 S. Melrose
Vista, CA 92081

SHORT TITLE: Stuck in the Rough LLC vs. City of Escondido [IMAGED]

i , Ca| CASE NUMBER:
CLERK'S CERTIFICATE OF SERVICE BY ML - 7o T TOETE- CITAENG

| cerify thal | am not & party to this cause. | certify thal a true copy of lhe COURT'S ORDER AND WRIT OF
MANDATE wasmailad feuamng%tandafdwwuﬂ-gm&cas_mm“wm«cmiegwuh-postagmulw—pmpatdg
addiessed as indicated below. Theemalhng and this cettification ogeurred at Vista, California, on 03/13/2015.

Clerk of the Court, by: ©HMcRlidy T , Deputy
EDWARD G BURG JEFFREY R EPP
MANATT PHELPS & PHILLIPS LLP CITY ATTORNEY - CITY OF ESCONDIDO
11355 W OLYMPIC BDULEVARD 201 NORTH BROADWAY .
LOS ANGELES, CA 90064 ESCONDIDO, CA 92025
2 buag@ manadf oo 1 - Tep @ escondrdy. 077)

RLofent Sower

R

! l Additional naines and address attached,

Pagn 9

AR PEARTIFICATE OF SERVICE OY MAlL

=
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Clurk of tyy Supatlor Gayy

MAR 13 2015,

By Hareen MeKintey, Dap_!&y_

Superior Court-of the State of Califdérnia

County of San Diego, North County Division.

STUCK IN THE ROUGH, LLC: ) CASE NO. 37-2013-00074375-CU-WM-NC

)

Petitioners/Plaintiffs, ) WRIT OF MANDATE
)
v. )
, )
CITY OF ESCONDIDO; CITY COUNCIL OF)
THE CITY OF RSCONDINO; and DOES 1)
THROQUGH 100, INCLUSTIVE. )

)
Respondents/Defendanl:s, . ) «
: )

-

TO_ RESPONDENTS CITY OF RSCONDIDO AND THE CITY COUNCIL, OF THE CITY OF
ESCONDIDO:

Pursuant to the Order Granting Writ of Mandate in this action
determining that éity of Escondido Ordinance No. 2013-10, adopted by
the City Council on August 14, 2013, is invalid, YOU ARE HERRBY
ORDERED to vacate and set aside your actions approving aﬁd adopting
Oxdinancas No., 2013-10.

¥0U ARE FURTHER I'IEéEBY ORDERED to take no actions in furtherance
of Ordinance No. 2013-10 and to cease enforcing Ordinance No. 201L3-

10.
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YOU ARE FURTHER HERERY ORDERED to file a return to this writ
within 30 days of the date it is served on you setting forth what you

have done to comply with this writ.

Dated: ?3’,/'3) , 2015 @4-/(/1/\_/

CLERK OF THE COURT
NOREEN B. MCHMNLEY
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MAMATT, PHELPS &
JHILLIPS, LLP
ATTORNEYS AT LAW

LO5 ANGELES

PROQOF GF SERVICE

1, Soran Kim, declare as follows:

I am employed in Los Angeles County, Los Angeles, California. I am over the age
of eighteen years and not a party to this action. My business address is MANATT,
PHELPS & %:HILLIPS, LLP, 11355 West Olympic Boulevard, Los Angeles, California
90064-1614. On March 13, 2015, I served the within:

NOTICE OF RULING AND MOTICE OF ENTRY OF ORDER
AND WRIT OF MANDATE »

on the interested parties in this action addressed as follows:

Robert S. Bower, Esg,

John A. Ramirez, Esq. ,
Douglas]. Dennirg;ton, Esq.
RUTAN & TUCKER, LLP

611 Anton Boulevard, Suite 1400
Costa Mesa, CA 92626-1931
Telephone: (714) 641-5100
Facsimile: (714)546-9035
Attornegs for Respondents/Defendants
City of Escondido, City Council of the
City of Escondido

3¢l (BY OVERNIGHT MAIL) By placing such document(s) in a sealed envelope, for
collection and overnight mailing at Manatf, Phelps & Phillips, LLP, Los Angeles,
California following ordinary business practice, I am readily familiar with the

ractice at Manatt, Phelps & Phillips, LLP for collection and processing of
overnight service mailing, said practice being that in the ordinary course of .
business, correspondence is deposited with the overnight messenger service,
Federal Express, for delivery as addressed.

I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct and that this declaration was executed on March 13,

/r

7 77 SordnKinl

3142223791

Motice of Ruling and Notice of Entiy of Order end Yt of Manda’e
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NRS 278A.080 Exercise of powers by
city or county. The powers granted
under the provisions of this chapter may
be exercised by any city or county which
enacts an ordinance conforming to the
provisions of this chapter.

(Added to NRS by 1973, 566; A 1977,
1518) — (Substituted in revision for NRS
280A.080)
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NRS 116.1201 Applicability; regulations.

4. The provisions of chapters 117 and 278A of NRS
do not apply to common-interest communities.
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NRS 116.1201 Applicability;
regulations.

4. The provisions of chapters
117 and 278A of NRS do not apply to
common-interest communities.
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WHEN RECORDED, MAIL TO:

Lairy Miiler

Peccole Nevada Corporation
‘851 South Rampart, Suite 220
Las Vegas, Nevada 89145

AMENDED AND RESTATED
“MASTER DECLARATION OF
COVENANTS, CONDITIONS,

RESTRICTIONS AND EASEMENTS
. FOR '
. QUEENSRIDGE
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AMENDED AND RESTATED
MASTER DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS
FOR
QUEENSRIDGE

THIS AMENDED AND RESTATED MASTER DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS (the "Master
Declaration") is made effective as of October 1, 2000 by Nevada Legacy 14, LL.C, a Nevada
limited liability company, ("Declarant"), with reference to the following Recitals and is as
follows: : :

RECYTALS:

A.  Declarant is the master developer of certain real property in the City of Las
Vegas, County of Clark, State of Nevada, more particularly described in Exhibit "A"
attached hercto and incorporated herein. Declarant and Persons affiliated with Declarant, are
the owners of additional land more particularly described in Exhibit "B" atfached hereto
("Annexable Property™). The Annexable Property, or portions thereof, may be or has been
made subject to ("annexed to") the provisions of this Master Declaration by the Recordation
of 2 Declaration of Annexation pursuant to the provisions of Section 2.3, below. Reference
to "Property" herein shall mean and include both of the real property described in Exhibit
" A" hereto and that portion of the Annexabie Property which may be annexed from time to
time in accordance with Section 2.3, below. In no event shall the term "Property" include
any portion of the Annexable Property for which a Declaration of Annexation has not been
Recorded or which has been deannexed by the recordation of a Declaration of Deannexation
pursuant to the provisions of Section 2.4, below.

B.  Declarant intends, without obligation, to develop the Property and the
Annexable Property in one or more phases as a planned mixed-use common interest
community pursuant to Chapter 116 of the Nevada Revised Statutes ("NRS"), which shall
contain "non-residential” areas and "residential” areas, which may, but is not required to,
inctude “"planned communities" and "condomintums," as such quoted terms are used and
defined in NRS Chapter 116. The Property may, but is not required to, include single-family
residential subdivisions, attached multi-family dwellings, condominiums, hotels, time share
developments, shopping centers, commercial and office developments, a golf course, parks,
recreational areas, open spaces, walkways, paths, roadways, drives and related facilities, and
any other uses now or hereafier pexrmitted by the Land Use Ordinances which are applicable
to the Property. The Maximum Number of Units (defined in Section 1.57, herein) which
Declarant reserves the right to create within the Property and the Annexable Property isthree
thousand (3,000). The existing 27-hole golf course commonly known as the "Badlands Golf
Course" is not a part of the Property or the Anncxabie Property.

C. The Property is subject to that certain Master Declaration of Covenants,
Conditions, Restrictions and Easements for Queensridge recorded on May 30, 1996, in the

(154098462001 i January 24, 2001
HODMAVWCDOCS\HLRNODCCS\520554 . S
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MASTER DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS
FOR

QUEENSRIDGE

THIS MASTER DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS (the "Master Declaration”) is made as of May
10, 1996, by Nevada Legacy 14, LLC, a Nevada limited ]1ab111ty company,
("Declarant”), with reference to the following Recitals and is as follows:

A. Declarant is the owner of certain real property in the City of Las Vegas,
County of Clark, State of Nevada, more particularly described in Exhibit "A" attached
hereto and incorporated herein. Declarant and Persons affiliated with Declarant, are the
owners of additional land more particularly described in Exhibit "B" attached hereto
("Annexable Property"). The Annexable Property, or portions thereof, may be made
subject to ("annexed to") the provisions of this Master Declaration by the Recordation of
a Declaration of Annexation pursuant to the provisions of Section 2.3, below. Reference
to "Property" herein shall mean and include both of the real property described in
Exhibit "A" hereto and that portion of the Annexable Property which may be annexed
from time to time in accordance with Section 2.3, below. In no event shall the term
"Property" include any portion of the Annexable Property for which a Declaration of
Annexation has not been Recorded or which has been deannexed by the recordation of
a Declaration of Deannexation pursuant to the provisions of Section 2.4, below.

B. Declarant intends, without obligation, to develop the Property and the
Annexable Property in one or more phases as a planned mixed-use common interest
community pursuant to Chapter 116 of the Nevada Revised Statutes (“NRS"), which shall
contain "non-residential” areas and "residential" areas, which may, but is not required
to, include "planned communities" and "condominiums,"” as such quoted terms are used
and defined in NRS Chapter 116. The Property may, but is not required to, include
single-family residential subdivisions, attached multi-family dwellings, condominiums,
hotels, time share developments, shopping centers, commercial and office developments,
a golf course, parks, recreational areas, open spaces, walkways, paths, roadways, drives
and related facilities, and any other uses now or hereafter permitted by the Land Use
Ordinances which are applicable to the Property. The Maximum Number of Units
(defined in Section 1.57, herein) which Declarant reserves the right to create within the

#le
04\98462001\CCRS. 149
May 20, 1996
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Property and the Annexable Property is three thousand (3,000). The existing 18-hole golf
course commonly known as the "Badlands Golf Course" is not a part of the Property or

the Annexable Property.

C. The name of the common. interest community created by this Master
Declaration is Queensridge. This Master Declaration is intended to create equitable
servitudes and covenants appurtenant to and for the benefit of all of the Property, and the
owners and residents thereof, and to provide for the formation of a master association
(the "Association") to administer and enforce the provisions of this Master Declaratxon
as set forth herein and in the Articles and the Bylaws. :

D. Declarant may, in Declarant’s sole discretion, execute, acknowledge and
Record, as to all or any portion of the Annexable Property, a Declaration of Annexation.
The Declaration of Annexation may include, or Declarant may Record as a separate
declaration, a Supplemental Declaration (as hereinafter defined) which imposes further
covenants, conditions, restrictions and equitable servitudes for the operation, protection
and maintenance of the Annexed Property, taking into account the unique aspects of such
Annexed Property, which are not in conflict with this Master Declaration. Such
Supplemental Declaration may, but need not, provide for a Project Association to govern
one or more Projects of the same Project Type within the Annexed Property, with rights
and powers reasonably necessary therefor, including, without limitation, the right of the
Project Association to assess its members.

E.  As part of the various phases of development of the Property, Declarant
intends, without obligation, to dedicate or transfer portions of the Property to public
entities and utility companies for purposes such as streets, roadways, drainage, flood
control, water storage, utility service and such other purposes which may enhance the
Property as a whole or which are required pursuant to any Land Use Ordinance or other
applicable law,

NOW, THEREFORE, Declarant hereby declares that all of the Property shall be
held, sold, conveyed, encumbered, transferred, leased, used, occupied and improved
subject to the easements, restrictions, covenants, conditions and equitable servitudes
contained in this Master Declaration, all of which are for the purpose of uniformly
enhancing and protecting the value, attractiveness and desirability of the Property, in
furtherance of a general plan for the protection, maintenance, subdivision, improvement,
sale, lease, care, use and management of the Property, or any portion thereof. The

-2-
04\98462001\CCRS.14g
May 20, 18996
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James J. Jimmerson, Esq.

Nevada State Bar No. 00264 CEERIKOFTHEICOURT
Email: ks@jimmersonlawfirm.com
JIMMERSON LAW FIRM, P.C.

415 South 6th Street, Suite 100

Las Vegas, Nevada 89101

Telephone:; (702) 388-7171

Facsimile: (702) 380-6422

Attorneys for Defendants Fore Stars, Ltd.,
180 Land Co., LLC., Seventy Acres, LLC;
Yohan Lowie, Vickie DeHart

and Frank Pankratz

DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A. CASE NO. A-16-739654-C
PECCOLE, individuals, and Trustees of the
ROBERT N. and NANCY A. PECCOLE DEPT. NO: VIl

FAMILY TRUST,
NOTICE OF ENTRY OF FINDINGS OF
Plaintiffs, FACT, CONCLUSIONS OF LAW, FINALL
Vs, ORDER AND JUDGMENT

PECCOLE NEVADA, CORPORATION, a Date: January 10, 2017
Nevada Corporation; WILLIAM PECCOLE Courtroom 11B

1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTA P.
BAYNE 1976 TRUST; LEANN P.
GOORJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 Land Co.,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC., a Nevada Limited
Liability Company; EHB COMPANIES, LLC,
a Nevada Limited Liability Company; THE
CITY OF LAS VEGAS; LARRY MILLER, an
individual; LISA MILLER, an individual;
BRUCE BAYNE, an individual; LAURETTA
P. BAYNE, an individual; YOHAN LOWIE,
an individual; VICKIE DEHART, an
individual; FRANK PANKRATZ, an
individual,

Defendants.
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PLEASE TAKE NOTICE that Findings of Fact, Conclusions of Law, Final Ordet

and Judgment was entered in the above-entitled actior on the 31st day of January, 2017,

a copy of which is attached hereto,

"‘:'i eniw
Dated: January [ \ 2017.

THE JIMMERSON LAW FIRM, P.C.

i S

By: .~ MfA i
Jamies J. Yimmerson; E3g.

Nevada State Bar No. 000264

415 South 6th Straet, Suite 100

Las Vegas, Nevada 89101

Attomeys for Defendants Fore Stars, Lid,,
180 Land Co., LLC., Saveniy Acres, LLG;
Yohan Lowie, Vickie DelHait

and Frank Pankratz

s

N
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- Facsimile (702) 387-1157

418 South 8ixth Street, Suite 100, Las Vegas, Nevada 29101

Telephone (702) 3887171

THE JIMMERSON LAWFIRM, P.C.

CERTIFICATE OF SERVICE

Pursuant to NRCP S(b) | certify that | am an employee of The Jimmerson Law

Firm, P.C. and that on th;s:_;,, jday of January, 2017, { served & true and correct copy

of the foragning NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF
LAW, FINAL ORDER AND JUDGMERNT as indicated below!

X by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las
Yegas, Nevada;

__X_ by electronic means by operation of the Court's electronic filing system,
upon each parly in this case who is registersd as an electronic case filing
user with the Clerk

To the attorney(s) listed below at the addrass, email address, and/or facsimile

number indicated below:

Robert M. Peccole, Esq. Todd Davis, Esq.
PECCOLE & PECCQILE, LTD. EMB Companies LLC

8889 W. Charleston Blvd., #1038 1215 8. Fort Apache, Suite 120
Las Vegas, NV 89117 Las Vegas, NV 89117
bob@pegeole. veaxmail.com ldavis@ehbcompaniss.com
Lewis J. Gazda, Esq. Stephen R, Hacketlt, Esq.
GAZDA & TADAYON SKLAR WILLIAMS, PLLC
2600 8. Rainbow Blvd., #200 410 8. Rampart Bivd,, #350
Las Vagas, NV 88146 Las Vegas, NV 88145
efile@yazdatadayen.com skapolnal@idar-law.com
abeliran@gazdatadavan.com shacketi@skla-law.com
kgenwick@aazdatadayon.com

lewisigazda@armaii.com

mbdeptula@gazdatadayon.com

[ ™

Fa oy ,\ 3 3 F
An emplpyee of The Jimmerson Law Firm, P.C
P
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DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT N. PECCOLE and NANCY A.
PECCOLE, individuals, and Trustees of the
ROBERT N. AND NANCY A. PECCOLE
FAMILY TRUST,

Plaintiffs,

V.

9| PECCOLE NEVADA, CORPORATION, a

Nevada Corporation; WILLIAM PECCOLE
1982 TRUST; WILLIAM PETER and
WANDA PECCOLE FAMILY LIMITED
PARTNERSHIP, a Nevada Limited
Partnership; WILLIAM PECCOLE and
WANDA PECCOLE 1971 TRUST; LISA P.
MILLER 1976 TRUST; LAURETTA P.
BAYNE 1976 TRUST; LEANN P.
GOORIJIAN 1976 TRUST; WILLIAM
PECCOLE and WANDA PECCOLE 1991
TRUST; FORE STARS, LTD., a Nevada
Limited Liability Company; 180 LAND CO,
LLC, a Nevada Limited Liability Company;
SEVENTY ACRES, LLC, a Nevada Limited
Liability Company; EHB COMPANIES,
LLC, a Nevada Limited Liability Company;
THE CITY OF LAS VEGAS; LARRY
MILLER, an individual; LISA MILLER, an
individual; BRUCE BAYNE, an individual;
LAURETTA P. BAYNE, an individual;
YOHAN LOWIE, an individual; VICKIE
DEHART, an individual; and FRANK
PANKRATZ, an individual,

Defendants.

This matter coming on for Hearing on the 10M day of January, 2017 on Plaintiffs’
Renewed Motion For Preliminary Injunction, Plaintiffs’ Motion For Leave To Amend Amended
Complaint, Plaintiffs’ Motion For Evidentiary Hearing And Stay Of Order For Rule 11 Fees
And Costs, Plaintiffs’ Motion For Court To Reconsider Order Of Dismissal, and Defendants

Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie,

Electronically Filed
01/31/2017 08:48:41 AM

R

CLERK OF THE COURT

Case No. A-16-739654-C-
Dept. No. VIII

FINDINGS OF FACT, CONCLUSIONS
OF LAW, FINAL ORDER AND
JUDGMENT

Hearing Date: January 10, 2017
Hearing Time: 8:00 a.m.

Courtroom 11B
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Vickie Dehart and Frank Pankratz’s Oppositions thereto and Countermotions for Atiorneys’
Fees and Costs, and upon Plaintiffs’ Opposition to Countermotion for Atiorney’s Fees and
Costs and Defendants’ Countermotion to Strike Plaintiffs’ Rogue and Untimely Opposition filed
January 5, 2017 and Attorneys’ Fees and Costs, and upon Defendants Fore Stars, Ltd., 180
Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart and
Frank Pankratz’s Memorandum of Costs and Disbursements, and no objection or Motion to
Retax having been filed by Plaintiffs in response thereto, ROBERT N. PECCOLE, ESQ. of
PECCOLE & PECCOLE, LTD. and LEWIS J. GAZDA, ESQ. of GAZDA & TADAYON
appearing on behalf of Plaintiffs, and Plaintiff, ROBERT N. PECCOLE being present, and
JAMES J. IMMERSON, ESQ. of THE JIMMERSON LAW FIRM, P.C. appearing on behalf of
Defendants Fore Stars, Ltd., 180 Land Co LLC, Seventy Acres LLC, Yohan Lowie, Vickie
DeHart and Frank Pankratz, and Defendants Yohan Lowie and Vickie DeHart being present,
and STEPHEN R. HACKETT, ESQ. of SKLAR WILLIAMS, PLLC and TODD DAVIS, ESQ.
of EHB COMPANIES, LLC appearing on behalf of Defendants EHB Companies, LLC and the
Court having reviewed and fully considered the papers and pleadings on file herein, and having
heard the lengthy arguments of counsel, and having allowed Plaintiffs, over Defendants’
objection, to enter Exhibits 1-13 at the hearing, and having reviewed the record, good cause
appearing, issues the following Findings of Fact, Conclusions of Law, Final Orders and
Judgment:
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Preliminary Findings

1. The Court hearing on November 1, 2016 was extensive and lengthy, and this
Court does not need a re-argument of those points. At that time, the Court granted both parties|

great leeway to argue their case and, thereafter, to file any and all additional documents and/oj|
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exhibits that they wished to file, so long as they did so on or before November 15, 2016. Each
party took advantage of said opportunity by submitting additional documents for the Court’s
review and consideration. The Court has reviewed all submissions by each party. Further, at the
Court’s extended hearing on January 10, 2017, upon Plaintiffs” and Defendants’ post-judgment|
motions and oppositions, the Court further allowed the parties to make whatever arguments
necessary to supplement their respective filings and in support of their respective requests;

2. On November 30, 2016, this Court, after a full review of the pleadings, exhibits,
affidavits, declarations, and record, entered extensive Findings of Fact, Conclusions of Law,
Order and Judgment Granting Defendants Fore Stars, Ltd, 180 Land Co LLC, Seventy Acres
LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHar1 and Frank Pankratz’s NRCP 12(b)(5)
Motion to Dismiss Plaintiffs' Amended Complaint. On January 20, 2017, the Court also entered
its Findings Of Fact, Conclusions Of Law, and Judgment Granting Defendants Fore Stars, Lid,
180 Land Co LLC, Seventy Acres LLC, EHB Companies LLC, Yohan Lowie, Vickie Dehart And
Frank Pankratz's Motion For Attorneys’ Fees And Costs (the “Fee Order”). Both of these
Findings of Fact, Conclusions of Law and Orders are hereby incorporated herein by reference, as|
if set forth in full, and shall become a part of these Final Orders and Judgment;

3z Following the Notice of Entry of the Court’s extensive Findings of Fact,
Conclusions of Law, Order and Judgmeni Granting Defendants Fore Stars, Ltd., 180 Land Cq
LLC, Seventy Acres LLC, EHB Companies, LLC, Yohan Lowie, Vickie DeHart and Frank
Pankratz’s NRCP 12(b)(5) Motion to Dismiss Plaintiffs’ Amended Complaint, Plaintiffs filed
four (4) Motions and one (1) Opposition, on an Order Shortening Time set for hearing on thig
date, Defendants filed their Oppositions and Countermotions for Attorneys’ Fees and Costs|
Defendants timely filed their Memorandum of Costs and Disbursements, and Plaintiffs chose nof

to file any Motion to Retax. After this briefing, Plaintiffs, at the January 10, 2017 Court hearing,
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presented in excess of an hour and a half of oral argument. The Court allowed the new exhibits
to be admitted over the objection of Defendants;

4, Following the hearing, the Court has reviewed the papers and pleadings filed by
both Plaintiffs and Defendants, along with Exhibits, and the oral argument of Plaintiffs and
Defendants, and relevant statutes and caselaw, and based upon the totality of the record, makes
the following Findings:

Plaintiffs’ Renewed Motion for Preliminary Injunction

5. As a preliminary matter, based on the record and the evidence presented to date
by both sides, the Court does not believe the golf course land (“GC Land”) is subject to the terms
and restrictions of the Master Declaration of Covenants, Conditions, Restrictions and Easement:sl
of Queensridge (“Master Declaration” or “CC&Rs™), because it was not annexed into, or madg
part of, the Queensridge Common Interest Community (“Queensridge CIC”) which the Master
Declaration governs. The Court has repeatedly made, and stands by, this Finding;

6. The Court does not believe that William and Wanda Peccole, or their entities
(Nevada Legacy 14, LLC, the William Peter and Wanda Ruth Peccole Family Limited
Partnership, and/or the William Peccole 1982 Trust) intended the GC Land to be a part of the
Queensridge CIC, as evidenced by the fact that if that land had been included within that
community, then every person in Queensridge would be paying money to be a member of the)
Badlands Golf Course and paying to maintain it. They were not, and have not. In fact, the
Master Declaration at Recital B states that the CIC “may, but is not required to include...a golf
course” and Plaintiffs’ Purchase documents make clear that residents of Queensridge acquire no
golf course rights or membership privileges by their purchase of a house within the Queensridge
CIC. Exhibit C to Defendants’ Opposition filed September 2, 2016 at page 1, Recital B, and

Exhibit L to Defendants’ Opposition filed September 2, 2016 at paragraph 4 of Addendum 1,
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7. By Plaintiffs’ own exhibit, the enlargement of the Exhibit C Map to the Mastet]
Declaration, it shows that the GC Land is not a part of the CC&Rs. The Exhibit C map showed
the initial Property and the Annexable Property, as confirmed by Section 1.55 of the Mastei|
Declaration;

8. Therefore, the argument about whether or not the Master Declaration applies to|
the GC Land does not need to be rehashed, despite Plaintiffs’ insistence that it do so. The Court
has repeatedly found that it does not. That is the Court’s prior ruling, and nothing Plaintiffs
have brought forward reasonably convinces the Court otherwise. See the Court’s November 20,
2016 Order, Findings 51-76;

9. Regarding the Renewed Motion for Preliminary Injunction, Plaintiffs’ Renewed
Motion and Exhibits are not persuasive, and the Court has made clear that it will not stop 3
governmental agency from doing its job. IThc Court does not believe that intervention is “clearly
necessary” or appropriate for this Court. As the Court understands it, if the owner of the G(}
Land has made an application, the governmental agency would be derelict in their duty if it did1
not review it, consider it and do all of its necessary work to follow the legal process and make it
recommendations and/or decision. The Court will not stop that process;

10.  Based upon the papers, there is no basis to grant Plaintiffs’ Renewed Motion for
Preliminary Injunction;

11.  Plaintiffs’ argument that there is a “conspiracy” with the City of Las Vegas
“behind closed doors” to get certain things done is inappropriate and without merit;

12. It is entirely proper for Defendants to follow the City rules that require the filing
of applications if they want to develop their property, or to discuss a development agreement
with the City Attorney, or present a plan to the City of Las Vegas Planning Commission or the

Las Vegas City Council. That is what they are supposed to do;
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13.  Plaintiffs submitted four (4) photos to demonstrate that the proposed new
development under the current application would “ruin his views.” However, Plaintiffs’
purchase documents make clear that rio such “views” or location advantages were guaranteed to
Plaintiffs, and that Plaintiffs were on notice through their own exhibit that their existing views
could be blocked or impaired by development of adjoining property “whether within the Planned
Community or outside of the Planned Community” Exhibit I to Plaintifis’ Reply to Defendants
Motion to Dismiss, filed September 9, 2016.

14, In response to the Court’s inquiry regarding what Plaintiffs are trying to enjoin,
Plaintiffs indicate they desire to enjoin Defendants from resubmitting the four (4) applications
that have been withdrawn, without prejudice, but which can be refiled. The Court finds thaf
refiling is exactly what Defendants are supposed to do if they want those application§
considered;

15.  Plaintiffs’ argument that Defendants cannot file Applications with the City,
because it is a violation of the Master Declaration is without merit. That might be true if the GC
Land was part of the CC&R’s. As repeatedly stated, this Court does not believe, and the
evidence does not suggest, that the GC Land is subject to the CC&Rs, period;

16.  Defendants’ applications were legal and the proper thing to do, and the Court willl
not stop such filings. Plaintiffs’ position is the filing was not allowed under the Master
Declaration, and Plaintiffs will not listen to the Court’s Findings that the GC Land was not added
to the Queensridge CIC by William Peccole or his entities. Plaintiffs’ position is vexatious and
harassing to the Defendants under the facts of this case;

17.  Plaintiffs argue that the new applications that were filed were negotiated and
discussed with the City Attorneys® Office without the knowledge of the City Council. But.

again, that is not improper. The City Council does not get involved until the applications ar¢
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1{ submitted and reviewed by the Planning Staff and City Planning Commission. The Court finds
21 that there is no “conspiracy” there. People are supposed to follow the rules, and the rules sayl
3 that if you are going to seek a zone change or a variance, you may submit a pre-application for
‘: review, have appropriate discussions and negotiations, and then have a public review by the
6 Planning Commission and ultimately the City Council;
7 18.  The fact that a new application was submitted proposing 61 homes, which is
8| different from the original applications submitted for “The Preserve” which were withdrawn
9l without prejudice, is irrelevant;
10 19. | Plaintiffs’ argument that Defendants submitted a new application on Decemﬁer
U 30, 2016 to allegedly defeat Plaintiffs’ Renewed Motion for Preliminary Injunction, to bring the
:j case back into the administrative process, is not reasonable, nor accurate. There were already
14 three (3) applications which were pending and which had been held in abeyance, and thus werej
15| still within the administrative process. The new application changes nothing as far as Plaintiffs’
16| requests fora preliminary injunction;
17 20.  Plaintiffs’ Exhibit 5 demonstrates that notice was provided to the homeowners,
13 which is what Defendants were supposed to do. There was nothing improper in this;
;3 2. Even if all the applications had been withdrawn, Plaintiffs could not “directly
21 interfere with, or in advance restrain, the discretion of an administrative body’s exercise of
92| legislative power.” Eagle Thrifty Drugs & Markets, Inc. v. Hunter Lake Parent T eachers Assn. e
23|l al, 85 Nev. 162, 451 P.2d 713 (1969) at 165, 451 P.2d at 714. Additionally, “This established|
24| principle may not be avoided by the expedient of directing the injunction to the applicani
25 instead of the City Council.” /4 This holding still applies to these facts;
% 22.  Regardless, the possible submission of zoning and land use applications will not
2: violate any rights or restrictions Plaintiffs claim in their Master Declaration, as “A zoning
7
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ordinance cannot override privately-placed restrictions, and a trial court cannot be compelled t9
invalidate restrictive covenants 'merely because of a zoning change.” W. Land Co. v.
Truskolaski, 88 Nev. 200, 206, 495 P.2d 624, 627 (1972). Additionaily, UDC 19.00.0809(j)
provides: “No provision of this Title is intended to interfere with or abrogate or annul any|
easement, private covenants, deed restriction or other agreement between private parties...,
Private covenants or deed restrictions which impose restrictions not covered by this Title, are nof
implemented nor superseded by this Title.”

23.  Plaintiffs’ argument that Defendants needed permission to file the applications for]
the 61 homes is, again, without merit, because Plaintiffs incorrectly assume that the CC&Rs|
apply to the GC Land, when the Court has already found they do not. Plaintiffs unreasonably|
refuse to accept this ruling;

24.  Plaintiffs have no standing under Gladstone v. Gregory, 95 Nev. 474, 596 P.2d|
491 (1979) to enforce the restrictive covenants of the Master Declaration against Defendants or]
the GC Land. The Court has already, repeatedly, found that the Master Declaration does nof
apply to the GC Land, and thus Plaintiffs have no standing to enforce it against the Defendants.
Defendants did not, and cannot, violate a rule that does not govern the GC Land. The Plaintiffs
refuse to hear or accept these findings of the Court;

25.  Contrary to Plaintiffs’ statement, the Court is not making an “argument” that
Plaintiffs’ are required to exhaust their administrative remedies; that is a “decision” on the parf
of the Court. As the Court stated at the November 1, 2016 hearing, Plaintiffs belicve that CC&Rs
of the Queensridge CIC cover the GC Land, and Mr. Peccole is so closely involved in it, hel
refuses to see the Court’s decision coming in as fair or following the law. No matter what

decisions are made, Mr. Peccole is so closely involved with the issues, he would never accept]
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any Court's decision, because if it does not follow his interpretation, in Plaintiffs’ mind, the
Court is wrong. November 1, 2016 Hearing Transcript, P. 3, L. 13-2;

26.  Defendants have the right to close the golf course and not water it. This action
does not impact Plaintiffs’ “rights;”

27. A preliminary injunction is available when the moving party can demonstrate that
the nonmoving party's conduct, if allowed to continue, will cause irreparable harm for which
compensatory relief is inadequate and that the moving party has a reasonable likelihood of
success on the merits. Boulder Qaks Cmty. Ass’n v. B & J Andrew Enters., LLC, 125 Nev. 397.
403, 215 P.3d 27, 31 (2009); citing NRS 33.010, University Sys. v. Nevadans for Sound Gov',
120 Nev. 712, 721, 100 P.3d 179, 187 (2004); Dangberg Holdings v. Douglas Co., 115 Nev]
129,142,978 P.2d 311, 319 (1999). A district court has discretion in deciding whether to grant 4
preliminary injunction. /d. The Plaintiffs have failed to make the requisite showing;

28. On September 27, 2016, the parties were before the Court on Plaintiffs’ first
Motion for Preliminary Injunction and, after reading all papers and pleadings on file, the Cour
heard extensive oral argument lasting nearly two (2) hours from all parties. The Court ultimately
concluded that Plaintiffs failed to meet their burden for a Preliminary Injunction, had failed to
demonstrate irreparable injury by the City’s consideration of the Applications, and failed to
demonstrate a likelihood of success on the merits, amongst other failings;

29.  On September 28, 2016—the day after their Motion for Preliminary Injunction
directed at the City of Las Vegas was heard—Plaintiffs ignored the Court’s words and filed
another Motion for Preliminary Injunction which, substantively, made arguments identical to|
those made in the original Motion which had just been heard the day before, except thaf
Plaintiffs focused more on the “vested rights” claim, namely, that the applications themselves

could not have been filed because they are allegedly prohibited by the Master Declaration. On
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October 31, 2016, the Court entered an Order denying that Motion, finding that Plaintiffs failed
to meet their burden of proof that they have suffered irreparable harm for which compensatory|
damages are an inadequate remedy and failed to show a reasonable likelihood of success on the]
merits, since the Master Declaration of the Queensridge CIC did not apply to land which was nof|
annexed into, nor a part of, the Property (as defined in the Master Declaration). The Court also
based its denial on the fact that Nevada law does not permit a litigant from seeking to enjoin thel
Applicant as a means of avoiding well-established prohibitions and/or limitations agains'.l1
interfering with or seeking advanced restraint against an administrative body’s exercise of
legislative power. See Eagle Thrifty Drugs & Markets, Inc., v. Hunter Lake Parent Teachers
Assoc., 85 Nev. 162, 164-165, 451 P.2d 713, 714-715 (1969);

30. On October 5, 2016, Plaintiffs filed a Motion for Rehearing of Plaintiffs’ first
Motion for Preliminary Injunction, without seeking leave from the Court. The Court denied the
Motion on October 19, 2016, finding Plaintiffs could not show irreparable harm, because they]
possess administrative remedies before the City Planning Commission and City Council pursuant
to NRS 278.3195, UDC 19.00.080(N) and NRS 278.0235, which they had failed to exhaust, and
because Plaintiffs failed to show a reasonable likelihood of success on the merits at the
September 27, 2016 hearing and failed to allege any change of circumstances since that time tha
would show a reasonable likelihood of success as of October 17, 2016;

31. At the October 11, 2016 hearing on Defendants City of Las Vegas’ Motion to|
Dismiss Amended Complaint, which was ultimately was granted by Order filed October 19,
2016, the Court advised Mr. Peccole, as an individual Plaintiff and counsel for Plaintiffs, that if
believed that he was too close to this” and was missing that the Master Declaration would nof
apply to land which is not part of the Queensridge CIC. October 11, 2016 Hearing Transcript af

13:11-13;
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32. On October 12, 2016, Plaintiffs filed a Motion for Stay Pending Appeal in
relation to the Order Denying their first Motion for Preliminary Injunction against the City of
Las Vegas, which sought, again, an injunction. That Motion was denied on October 19, 2016,
finding that Plaintiffs failed to satisfy the requirements of NRAP 8 and NRCP 62(c), Plaintiffs
failed to show that the object of their potential writ petition will be defeated if their stay is
denied, Plaintiffs failed to show that they would suffer irreparable harm or serious injury if the}
stay is not issued, and Plaintiffs failed to show a likelihood of success on the merits;

33. On October 21, 2016, Plaintiffs filed a Notice of Appeal on the Order Denying|
their Motion for Preliminary Injunction against the City of Las Vegas, and on October 24, 2016,
Plaintiffs filed a Motion for Stay in the Supreme Court. On November 10, 2016, the Nevada
Supreme Court dismissed Plaintiffs’ Appeal, and the Motion for Stay was therefore denied as
moot;

34.  Plaintiffs can assert no harm, let alone “irreparable” harm from the three]
remaining pending a_pplications, which deal with development of 720 condominiums located a
mile from Plaintiffs’ home on the Northeast corner of the GC Land;

35.  Plaintiffs cannot demonstrate a likelihood of success on the merits. Plaintiffs
have argued the “merits” of their claims ad nausem and they have not had established any
possibility of success;

36.  The Court has repeatedly found that the claim that Defendants’ applications were,
“illegal” or “violations of the Master Declaration” is without merit, and such claim is being
maintained without reasonable grounds;

37.  Plaintiffs’ argument within his Renewed Motion is just a rehash of his prior]

arguments that Lot 10 was “part of” the “Property,” (as defined in the Master Declaration) that

11
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the flood drainage easements along the golf course are not included in the “not a part” language,
and that he has “vested rights.” These arguments have already been addressed repeatedly;

38.  In its Findings of Fact, Conclusions of Law and Order Granting Defendants
Motion to Dismiss, filed November 30, 2016, the Court detailed its analysis of the Master
Declaration, the Declarations of Annexation, Lot 10, and the other documents of public record,
and made its Findings that the Plaintiffs were not guaranteed any golf course views or access,
and that the adjoining GC Land was not governed by the Master Declaration. Those Findings
are incorporated herein by reference, as if set forth in full. Specifically Findings No. 51-76 make|
clear that the GC Land is not a part of and not subject to the Master Declaration of the NRS 116
Queensridge CIC;

39.  There is no “new evidence” that changes this basic finding of fact, and Plaintiffs
cannot “stop renewal of the 4 applications” or “stop the application” allegedly contemplated for
property merely adjacent to Plaintiffs’ Lot and which is not within the Queensridge CIC;

40. Since Plaintiffs were on notice of this undeniable fact on September 2, 2016, yet
persisted in filing Motion after Motion to try and “enjoin” Defendants, that is exactly why this
Court awarded Defendants $82,718.50 relating to the second Motion for Preliminary Injunction,
the Motion for Rehearing and the Motion for Stay (Injunction), and why this Court awardsw
additional attorneys’ fees and costs for being forced to oppose a Renewed Motion foi
Preliminary Injunction and these other Motions now;

41.  The alleged “new” information cited by Plaintiffs--the withdrawal of four
applications without prejudice at the November 16, 2016 City Council meeting--is irrelevant|
because this Court cannot and will not, in advance, restrain Defendants from submitting]
applications.  Further, the three (3) remaining applications are pending and still in thj

administrative process;

12
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1 42.  Zoning is a matter properly within the province of the legislature and that the

2 judiciary should not interfere with zoning decisions, especially before they are even final. See,
2 e.g., McKenzie v. Shelly, 77 Nev. 237, 362 P.2d 268 (1961) (judiciary must not interfere withi
: board’s determination to recognize desirability of commercial growth within a zoning district);
6 Coronet Homes, Inc. v. McKenzie, 84 Nev. 250, 439 P.2d 219 (1968) (judiciary must nol
7|| interfere with the zoning power unless clearly necessary); Forman v. Eagle Thrifty Drugs and
8| Markets, 89 Nev. 533, 516 P.2d 1234 (1973) (statutes guide the zoning process and the means of
9l implementation until amended, repealed, referred or changed through initiative). Courl
10 intervention is not “clearly necessary” in this instance;
! 43.  Plaintiffs have admitted to the Supreme Court that their duplicative Motion for
:j Preliminary Injunction filed on September 28, 2016 was without merit and unsupported by thej
14 law. In their Response to Motion to Amend Caption and Joinder and Response to the Motion fo

15| Dismiss Appeal of Order Granting the City of Las Vegas Motion to Dismiss Amended Complaint,
16\ filed November 10, 2016, Plaintiff’s state:“..[Tthe case of Eagle Thrifty Drugs & Market, Inc. v.
Y7 Hunter Lake Parent Teachers Association, 85 Nev. 162 (1969) would not allow directing of a

B Preliminary Injunction against any party but the City Council. Fore Stars, Ltd., 180 Land

19

Co LLC, Seventy Acres, LLC, Yohan Lowie, Vickie DeHart, Frank Pankratz and EHB
20
21 Companies, LLC ¢ould not be made parties to the Preliminary Injunction because only theL

22| City was appropriate under Eagle Thrifty.” (Emphasis added.) Yet Plaintiffs have now filed a

23|l “Renewed” Motion for Preliminary Injunction;

24 44.  Procedurally, Plaintiffs’ Renewed Motion is improper because “No motions once}
25 heard and disposed of may be renewed in the same cause, nor may the same matters therein
% embraced be reheard, unless by leave of the court granted upon motion therefor, after notice of
27
28

13
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such motion to the adverse parties.” EDCR 2.24 (Emphasis added.) This is the second time the
Plaintiffs have failed to seek leave of Court before filing such a Motion;

45. After hearing all of the arguments of Plaintiffs and Defendants, Plaintiffs have
failed to meet their burden for a preliminary injunction against Defendants, and Plaintiffs have
no standing to do so;

Plaintiffs’ Motion for Leave to Amend Amended Complaint

46.  Plaintiffs have already been permitted to amend their Complaint, and did so on
August 4, 2016;

47.  Plaintiffs deleted the Declaratory Relief cause of action, but maintained a cause of
action for injunctive relief even after Plaintiffs were advised that the same could not bel
sustained, Plaintiffs withdrew the Breach of Contract cause of action and replaced it with a cause
of action entitled “Violations of Plaintiffs’ Vested Rights,” and Plaintiffs’ Fraud cause of action
remained, for all intents and purposes, unchanged;

48.  Plaintiffs were given the opportunity to present a proposed Amended Complaint
and failed to do so. There is no Amended Complaint which supports the new alter ego theory,
Plaintiffs suggest;

49, After the November 1, 2016 hearing on the Motion to Dismiss, the Court
provided an opportunity for Plaintiffs (or Defendants) to file any additional documents of
requests, including a request to Amend the Complaint, with a deadline of November 15, 2016.
Plaintiffs* Motion to Amend Amended Complaint was not filed within that deadline;

50.  EDCR 2.30 requires a copy of a proposed amended pleading to be attached to any
motion to amend the pleading. Plaintiffs never attached a proposed amended pleading, in

violation of this Rule. This makes it impossible for the Court to measure what claims Plaintiffs

14
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propose, other than those outlined in their briefs, all of which are based on a failed and untrue
argument;

51.  Plaintiffs continue to attempt to enjoin the City from completing its legislative
function, or to in_advance, restrain Defendants from submitting appliéations for consideration,|
This Court has repeatedly Ordered that it will not do that;

52. The Court considered Plaintiffs’ oral request from November 1, 2016 to amend
the Amended Complaint, and made a Finding in its November 30, 2016 Order of Dismissal, af
paragraph 90, “Although ordinarily leave to amend the Complaint should be freely given when|
justice requires, Plaintiffs have already amended their Complaint once and have failed to state g
claim against the Defendants. For the reasons set forth hereinabove, Plaintiffs shall not be
permitted to amend their Complaint a second time in relation to their claims against Defendants|
as the attempt to amend the Complaint would be futile;”

53.  Further amending the Complaint, under the theories proposed by Plaintiffs,
remains futile. The Fraud cause of action does not state a claim upon which relief can be
granted, as the alleged “fraud” lay in the premise that there was a representation that the golf
course would remain a golf course in perpetuity. Again, Plaintiffs’ own purchase documents
evidence that no such guarantee was made and that Plaintiffs were advised that future
development to the adjoining property could occur, and could impair their views or lof
advantages. The alleged representation is incompetent (See NRCP 56(e)), fails woefully for lack
of particularity as required by NRCP 9(b), and appears disingenuous under the facts and law of
this case;

54,  The Fraud claim also fails because Plaintiffs voluntarily dismissed the]
Defendants—all his relatives or their entities--who allegedly made the fraudulent representations{

that the golf course would remain in perpetuity;
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55.  While it is true that Defendants argued that Plaintiffs did not plead their Fraud
allegations with particularity as required by NRCP 9(b), Defendants also vociferously argued in
their Motion to Dismiss that Plaintiffs failed to state a Fraud claim upon which relief could bej
granted because their allegations failed to meet the basic and fundamental elements of Fraud: (1)
a false representation of fact; (2) made to the plaintiff; (3) with knowledge or belief that the
representation was false or without a sufficient basis; (4) intending to induce reliance; (5)
creating justifiable reliance by the plaintiff; (6) resulting in damages. Blanchard v. Blanchard,|
108 Nev. 908, 911, 839 P.2d 1320, 1322 (1992). The Court concurred;

56.  To this day, Plaintiffs failed to identify any actual false or misleading statements
made by Defendants to them, and that alone is fatal to their claim. Defendants’ zoning and land
use applications to the City to proceed with residential development upon the GC Land does not
constitute fraudulent conduct by Defendants because third-parties allegedly represented at somej
(unknown) time roughly 16 years earlier that the golf course would never be replaced with|
residential development;

57.  Plaintiffs do not and cannot claim that they justifiably relied on any supposed|
misrepresentation by any of the Defendants or that they suffered damages as a result of the
Defendants’ conduct because such justifiable reliance requires a causal connection between the|
inducement and the plaintiff’s act or failure to act resulting in the plaintiff’s detriment;

58.  Plaintiffs have not, and cannot claim that any representations on the part of
Defendants lead them to enter into their “Purchase Agreement” in April 2000, over 14 years|
prior to any alleged representations or conduct by any of the Defendants. The Court was left o
wonder if any of these failings could be corrected in a second amended complaint, as Plaintiffs
failed to proffer a proposed second amended complaint as is required under EDCR 2.30. As

such, Plaintiffs’ Motion to Amend Complaint was doomed from the outset;
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59.  All of Plaintiffs’ claims are based on the theory that Plaintiffs have “vested
tights” over the Defendants and the GC Land. The request for injunctive relief is based on the]
assertion of alleged “rights” under the Master Declaration;

60.  The Court has already found, both of Plaintiffs’ legal theories (1) the zoning
aspect and exhaustion of administrative remedies, and (2) the alleged breach of the restrictivel
covenants under a Master Declaration “contract,” are maintained without reasonable ground,
Defendants are not parties to the “contract” alleged to have been breached, and Court
intervention is not “clearly necessary” as an exception to the bar to interfere in an administrative
process;

61.  The zoning on the GC Land dictates its use and Defendants rights to develop theit
land;

62.  Plaintiffs’ reargument of the “Lot 10” claim, which Plaintiffs have argued before,
which this Court asked Plaintiffs not to rehash, is without merit. Drainage easements upon thg
GC Land in favor of the City of Las Vegas do not make the GC Land a part of the Queensridge]
CIC. The Queensridge CIC would have to be a party to the drainage easements in order to havel
rights in the easements. Plaintiffs presented no evidence to establish that the Queensridge CIC i
a party to any drainage easements upon the GC Land;

63.  Plaintiffs do not represent FEMA or the government, who are the authorities
having jurisdiction to set the regulations regarding “flood drainage.” Plaintiffs do not have any
agreements with Defendants regarding flood drainage and nor any jurisdiction nor standing toj
claim or assert “drainage” rights. Any claims under flood zones or drainage easements would be;
asserted by the governmental authority having jurisdiction;

64.  Notwithstanding any alleged “open space” land use designation, the zoning on the|

GC Land, as supported by the evidence, is R-PD7. Plaintiffs latest argument suggests the land is
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“zoned” as “open space” and that they have some right to prevent any modification of that
alleged designation under NRS 278A. But the Master Deﬁclaration indicates that Queensridge is 4
NRS Chapter 116 community, and NRS 116.1201(4) specifically and unambiguously provides,
“The provisions of chapters 117 and 278A of NRS do not apply to common-interesy
communities.” The Plaintiffs do not have standing to even make any claim under NRS 278A;

65.  There is no evidence of any recordation of any of the GC Land, by deed, lien, of]
by any other exception to title, that would remotely suggest that the GC Land is within a planned
unit development, or is subject to NRS 278A, or that Queensridge is governed by NRS 278A,
Rather, Queensridge is governed by NRS 116;

66.  NRS 278.349(3)(e) states “The governing body, or planning commission if it ig
authorized to take final action on a tentative map, shall consider: Conformity with the zoning|
ordinances and master plan, except that if any existinig zoning ordinance is inconsistent with the
master plan, the zoning ordinance takes precedence;”

67.  The Plaintiffs do not own the land which allegedly contains the drainage pointed
out in Exhibits 11 and 12. It is Defendants’ responsibility to deal with it with the government,
Tivoli Village is an example of where drainage means were changed and drainage challenges
were addressed by the developer. Plaintiffs have no standing to enforce the maintenance of a
drainage easement to which they are not a party;

68.  Plaintiffs’ Amended Complaint, itself, recognizes that the Master Declaration
does not apply to the land proposed to be developed by the Defendants, as it states on page 2|
paragraph 1, that “Larry Miller did not protect the Plaintiffs’ or homeowner’s vested rights by
including a Restrictive Covenant that Badlands must remain a golf course as he and other agents
of the developer had represented to homeowners.” The Amended Complaint reiterated at page

10, paragraph 42, “The sale was completed in March 2015 and conveniently left out any
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restrictions that the golf course must remain a golf course.” Id. Thus, Plaintiffs proceeded in
prosecuting this case and attempting to enjoin development with full knowledge that there werel
no applicable restrictions, conditions and covenants from the Master Declaration which applied
to the GC Land, and there were no restrictive covenants in place relating to the sale which
prevented Defendants from doing so;

69.  Plaintiffs improperly assert that the Motion to Dismiss relied primarily upon thej
“ripeness” doctrine and the allegation that the Fraud Cause of Action was not pled withi
particularity. But this is not true. The Motion to Dismiss was granted because Plaintiffs do nof
possess the “vested rights” they assert because the GC Land is not part of Queensridge CIC and
not subject to its CC&Rs. The Fraud claim failed because Plaintiffs could not state the elements
of a Fraud Cause of Action. They never had any conversations with any of the Defendants prior
to purchasing their Lot and therefore, no fraud could have been committed by Defendants against|
Plaintiffs in relation to their home/lot purchase because Defendants never made any knowingly
false representations to Plaintiffs upon which Plaintiffs relied to their detriment, nor as stated by
Plaintiff to the Court did Defendants ever make any representations to Plaintiffs at all. Plaintiffs’
were denied an opportunity to amend their Complaint a second time because doing so would be
futile given the fact that they have failed to state claims and cannot state claims for “vested
rights” or Fraud;

70.  None of Plaintiffs’ alleged “changed circumstances”—neither the withdrawal of
applications, the abatement of others, or the introduction of new ones, changes the fundamental
fact that Plaintiffs have no standing to enforce the Master Declaration against the GC Land, o
any other land which was not annexed into the Queensridge CIC. It really is that simple;

71.  Likewise, the claim that because applications were withdrawn by Defendants af

the City Council Meeting and the rest were held in abeyance, that the Eagle Thrifty case no
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longer applies and no longer prevents a preliminary injunction to enjoin Defendants from
submitting future Applications, fails as a matter of law. Plaintiffs’ Motion to Amend remains
improper under Eagle Thrifty because Plaintiffs are effectively seeking to restrain the City of Lag
Vegas by requesting an injunction against the Applicant, and they are improperly seeking to
restrain the City from hearing future zoning and development applications from Defendants.
Eagle Thrifty neither allows such advance restraint, nor does it condone such advance restraint
by directing a preliminary injunction against the Applicant;

72.  Amending the Complaint based on the theories argued by Plaintiffs would be|
futile, and Plaintiffs continue to fail to state a claim upon which relief can be granted;

73.  Leave to amend should be freely granted “when justice so requires,” but in this
case, justice requires the Motion for Leave to Amend be denied. It would be futile. Additionally,
Plaintiffs have noticeably failed to submit any proposed second amended Complaint at any time,
See EDCR 2.30. The Court is compelled to deny Plaintiffs’ Motion to Amend;

H

i

Plaintiffs’ Motion for Evidentiary Hearing and Stay of Order for Rule 11 Fees and|
Costs

74.  Plaintiffs are not entitled to an Evidentiary Hearing on the Motion for Attorneys’
Fees and Costs. NRS 18.010(3) states “in awarding attorney's fees, the court may pronounce its
decision on the fees at the conclusion of the trial or special proceeding without written motion
and with or without presentation of additional evidence.”

75.  Plaintiffs’ seek an Evidentiary Hearing on the “Order for Rule 11 Fees and
Costs,” but the request for sanctions and additional attorneys’ fees pursuant to NRCP 11 was|
denied by this Court. Plaintiffs do not seek reconsideration of that denial, and no Evidentiary

Hearing is warranted;
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76.  The Motion itself if procedurally defective. It contains only bare citations toj
statues and rules, and it contains no Affidavit as required by EDCR 2.21 and NRCP 56(e);

77.  NRCP 60(b) does not allow for Evidentiary Hearing to give Plaintiff
“opportunity to present evidence as to why they filed a Motion for Preliminary Injunction against
Fore Stars and why that was appropriate.” It allows the setting aside of a default judgment due to
mistakes, inadvertence, excusable neglect, newly discovered evidence or fraud. With respect to
the Motion for Attorneys’ Fees and Costs and Order granting the same, this is not even alleged;

78.  Plaintiffs must establish “adequate cause” for an Evidentiary Hearing. Rooney v.
Rooney, 109 Nev. 540, 542-43, 853 P.2d 123, 124-25 (1993). Adequate cause “requires|
something more than allegations which, if proven, might permit inferences sufficient to establish|
grounds.....” “The moving party must present a prima facie case...showing that (1) the fact
alleged in the affidavits are relevant to the grounds for modification; and (2) the evidence is not
merely cumulative or impeaching.” 1d.

79.  Plaintiffs have failed to establish adequate cause for an Evidentiary Hearing.
Plaintiffs have not even submitted a supporting Affidavit alleging any facts whatsoever;

80. "Only in very rare instances in which new issues of fact or law are raised
supporting a ruling contrary to the ruling already reached should a motion for rehearing be|
granted." Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (76). "Rehearings are
not granted as a matter of right, and are not allowed for the purpose of reargument." Geller v.
McCown, 64 Nev. 102, 108, 178 P.2d 380, 381 (1947) (citation omitted). Points or contentions
available before but not raised in the original hearing cannot be maintained or considered on
rehearing. See Achrem v. Expressway Plaza Ltd. P'ship, 112 Nev. 737, 742, 917 P.2d 447, 450

(1996);
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81.  There is no basis for an Evidentiary Hearing under NRCP 59(a). There were ng
irregularities in the proceedings of the court, or any order of the court, or abuse of discretion
whereby either party was prevented from having a fair trial. There was no misconduct of thej
court or of the prevailing party. There was no accident or surprise which ordinary prudence]
could not have guarded against. There was no newly discovered evidence material for the party]
making the motion which the party could not, with reasonable diligence, have discovered o1
produced at trial. There were no excessive damages being given under the influence of passion
of prejudice, and there were no errors in law occurring at the trial and objected to by the party
making the motion. If anything, the fact that Defendants were awarded 56% of their incurred
attorneys’ fees and costs relating to the preliminary injunction issues, and denied additional
sanctions pursuant to NRCP 11, demonstrates this Court’s evenhandedness and fairness to the]
Plaintiffs;

82.  Plaintiffs are not automatically entitled to an Evidentiary Hearing on the issue of
attorneys’ fees and costs, and the decision to forego an evider;tiary hearing does not deprive al
party of due process rights if the party has notice and an opportunity to be heard. Lim v. Willick
Law Grp., No. 61253, 2014 WL 1006728, at *1 (Nev. Mar. 13, 2014). See, also, Jones v. Jones,
22016 WL 3856487, Case No. 66632 (2016);

83.  In this case, Plaintiffs had notice and the opportunity to be heard, and already|
presented to the Court the evidence they would seek to present about why they filed a Motion foxJ
a Preliminary Injunction against these Defendants, having argued at the September 27, 2016|
Hearing, the October 11, 2016 Hearing, the November 1, 2016 Hearing and the January 10, 2017
hearing that they had “vested rights to enforce “restrictive covenants” against Defendants under]

the Gladstone v. Gregory case. Those arguments fail;
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84.  The Court also gave Plaintiffs the opportunity to submit any further evidence theyj
wanted, with a deadline of November 15, 2016. The Court considered all evidence timely]
submitted;

85.  Plaintiffs filed on November 8, 2016 Supplemental Exhibits with their argument
regarding the “Amended Master Declaration” and on November 18, 2016 “Additional
Information” including description of the City Council Meeting. Plaintiffs also filed on)
November 17, 2016, their Response to the Motion for Attorneys’ Fees and Costs;

86.  On its face, the facts claimed in Plaintiffs’ Motion, unsupported by Affidavit,
regarding why he had to file the first Motion for Preliminary Injunction, second Motion for
Preliminary Injunction on September 28, 2016, the Motion for Stay Pending Appeal and the
Motion for Rehearing, which Motions were the basis of the award of attorneys’ fees and costs|
are unbelievable. Plaintiffs claim that the City was dismissed as a Defendant and the “(}nly]
remedy” was to file directly against the Defendants. But Plaintiffs filed their Motion for
Preliminary Injunction against Fore Stars the day after the hearing on their first Motion for
Preliminary Injunction—even before the decision on their first Motion was issued detailing the
denial of the Motion and the analysis of the Eagle Thrifiy case. The Court had not even heard,
let alone granted, City’s Motion to Dismiss at that time;

87.  Plaintiffs’ justification that the administrative process came to an end when fou
applications were withdrawn without prejudice, three were held in abeyance, and “a
contemplated additional violation of the CC&R’s appeared on the record” is also without merit.
Aside from the fact that Plaintiffs are not permitted to restrain, in advance, the filing of
applications or the City’s consideration of the_m, factually, as of September 28, 2016, the
Planning Commission Meeting had not even occurred yet (let alone the City Council Meeting),

The administrative process was still ongoing;
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88.  The claim that the Gladstone case was applicable directly against restrictivej
covenant violators after the administrative process ended and Defendants were “no longer
protected by Eagle Thrifty” is, again, belied by the fact that the CC&R’s do not apply to, and
cannot be enforced against, land that was not annexed into the Queensridge CIC. Gladstong
does not apply.- Plaintiffs’ argument is not convincing;

89.  Plaintiffs’ arguments regarding how “frivolous” is defined by NRCP 11 i
irrelevant because those additional sanctions against Plaintiffs’ counsel were denied as moot, in
light of the Court awarding Defendants attorneys® fees and costs under NRS 18.010(2)(b) and|
EDCR 7.60;

90.  Defendants’ Motion sought an award of $147,216.85 in attorneys’ fees and costs,
dollar for dollar, incurred in having to defeat Plaintiffs’ repeated efforts to obtain a preliminary
injunction against Defendants, which multiplied the proceedings unnecessarily.  After
considering Defendants’ Motion and Supplement and Plaintiffs’ Response, the Court awarded
Defendants $82,718.50. The attorneys’ fees and costs awarded related only to those efforts (o)
obtain a preliminary injunction through the end of October, 2016, and did not include or consider
the additional attorneys’ fees, or the additional costs, which were incurred by Defendants relating|
to the Motions to Dismiss, or the new filings after October, 2016;

91. NRS 18.010, EDCR 7.60 and NRCP 11 are distinct rules and statues, and the|
Court can apply any of the rules and statues which are applicable;

92.  NRS § 18.010 makes allowance for attorney’s fees when the Court finds that the]
claim of the opposing party was brought without reasonable ground or to harass the prevailini
party, and/or in bad faith. NRS 18.010(2)(b). A frivolous claim is one that is, “both baseless and
made without a reasonable competent inquiry.” Bergmann v. Boyce, 109 Nev. 670, 856 P.2d

560 (1993). Sanctions or attorneys’ fees may be awarded where the pleading fails to be well
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grounded in fact and warranted by existing law and where the attorney fails to make a reasonable)
competent inquiry. Id. The decision to award attorney fees against a party for pursuing a claim
without reasonable ground is within the district court's sound discretion and will not be
overturned absent a manifest abuse of discretion. Edwards v. Emperor’s Garden Restaurant, 13()
P.3d 1280 (Nev. 2006).

93.  NRS 18.010 (2) provides that: “The court shall liberally construe the provisiong
of this paragraph in favor of awarding attorney’s fees in all appropriate situations. It is the intent
of the Legislature that the court award attorney’s fees pursuant to this paragraph and impose
sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all appropriate
situations to punish for and deter frivolous or vexatious claims and defenses because such claimg
and defenses overburden limited judicial resources, hinder the timely resolution of meritorious
claims and increase the costs of engaging in business and providing professional services to the
public.”

94.  EDCR 7.60(b) provides, in pertinent part, for the award of fees when a party
without just cause: (1) Presents to the court a motion or an opposition to a motion which is
obviously frivolous, unnecessary or unwarranted, (3) So multiplies the proceedings in a case as
to increase costs unreasonably and vexatiously, and (4) Fails or refuses to comply with these|
rules;-

95.  An award of attorney’s fees and costs in this case was appropriate, as Plaintiffs’
claims were baseless and Plaintiffs’ counsel did not make a reasonable and competent inquiry|
before proceeding with their first Motion for Preliminary Injunction after receipt of the
Opposition, and in filing their second Preliminary Injunction Motion, their Motion for Rehearing|

or their Motion for Stay Pending Appeal, particularly in light of the hearing the day prior,
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Plaintiffs’ Motions were the epitome of a pleading that “fails to be well grounded in fact and
warranted by existing law and where the attorney fails to make a reasonable competent inquiry;”

96. There was absolutely no competent evidence to support the contentions in
Plaintiffs’ Motions--neither the purported “facts” they asserted, nor the “irreparable harm” thaf
they alleged would occur if their Motions were denied. There was no Affidavit or Declaration
filed supporting those alleged facts, and Plaintiffs even changed the facts of this case to suit their
needs by transferring title to their property mid-litigation after the Opposition to Motion for
Preliminary Injunction had been filed by Defendants. Plaintiffs were blindly asserting “vested|
rights” which they had no right to assert against Defendants;

97.  Plaintiffs certainly did not, and cannot present any set of circumstances under
which they would have had a good faith basis in law or fact to assert their Motion for
Preliminary Injunction against the non-Applicant Defendants whose names do not appear on the
Applications. The non-Applicant Defendants had nothing to do with the Applications, and
Plaintiffs maintenance of the Motion against the non-Applicant Defendants, named personally,|
served no purpose but to harass and annoy and cause them to incur unnecessary fees and costs;

98.  On October 21, 2016, Defendants filed their Motion for Attorneys’ Fees and
Costs, seeking an award of attorneys’ fees and costs pursuant to EDCR 7.60 and NRS 18.070,
which was set to be heard in Chambers on November 21, 2016. Plaintiffs filed a response on
November 17, 2016, which was considered by the Court;

99.  Defendants have been forced to incur significant attorneys’ fees and costs 10
respond to the repetitive filings of Plaintiffs. Plaintiffs’ Motions are without merit and
unnecessarily duplicative, and made a repetitive advancement of arguments that were withou

merit, even after the Court expressly warned Plaintiffs that they were “too close” to the dispute;
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100.  Plaintiff, Robert N. Peccole, Esq., by being so personally close to the case, is so|
blinded by his personal feelings that he is ignoring the key issues central to the causes of action
and failing to recognize that continuing to pursue flawed claims for relief, and rehashing the|
arguments again and again, following the date of the Defendants’ September 2, 2016 Opposition,
is improper and unnecessarily harms Defendants;

101.  In making an award of attorneys’ fees and costs, the Court shall consider the
quality of the advocate, the character of the work to be done, the work actually performed, and
the result. Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969). Defendants
submitted, pursuant to the Brunzell case, affidavits regarding attorney’s fees and costs they
requested. The Court, in its separate Order of January 20, 2017, has analyzed and found, and
now reaffirms, that counsel meets the Brunzell factors, that the costs incurred were reasonable
and actually incurred pursuant to Cadle Co. v. Woods & Erickson LLP, 131 Nev. Adv. Op. 15
(Mar. 26, 2015), and outlined the reasonableness and necessity of the attorneys’ fees and costg
incurred, to which there has been no challenge by Plaintiffs;

102.  Plaintiffs were on notice that their position was maintained without reasonable
ground after the September 2, 2016 filing of Defendants’ Opposition to the first Motion for
Preliminary Injunction. The voluminous documentation attached thereto made clear that the
Master Declaration does not apply to Defendants’ land which was not annexed into thej
Queensridge CIC. Thus, relating to the preliminary injunction issues, the sums incurred aftel]
September 2, 2016 were reasonable and necessary, as Plaintiffs continued to maintain their
frivolous position and filed multiple, repetitive documents which required response;

103.  Defendants are the prevailing party when it comes to Defendants’ Motions for

Preliminary Injunction, Motion for Stay Pending Appeal and Motion for Rehearing filed in|

27

002401
6551



= - e =~ ¥ T I S

B ON NN RN NN N N e e e s e e e et et e
L S~ T N e S S e . .~ AL T O~ N L T T v T o T =

September and October, and Plaintiffs’ position was maintained without teasonable ground or to
harass the prevailing party. NRS 18.010;

104. Plaintiffs presented to the court motions which were, or became, frivolous,
unnecessary or unwarranted, in bad faith, and which so multiplied the proceedings in a case as to
increase costs unreasonably and vexatiously, and failed to follow the rules of the Court. EDCR
7.60;

105.  Given these facts, there is no basis to hold an Evidentiary Hearing with respect to
the Order granting Defendants’ attorneys’ fees and costs, and the Order should stand;

Plaintiffs’ Oppesition to Countermotion for Fees and Costs

106.  This Opposition to “Countermotion,” substantively, does not address the pending|
Countermotions for attomeys’ fees and costs, but rathe; the Motion for Attorneys’ Fees and
Costs which was filed October 21, 2016 and granted November 21, 2016;

107. The Opposition to that Motion was required to be filed on or before November
10, 2016. It was not filed until January 7, 2017,

108.  Separately, Plaintiffs filed a “response” to the Motion for Attorneys’ Fees and
Costs, and Supplement thereto, on November 17, 2016. As indicated in the Court’s November]
21, 2016 Minute Order, as confirmed by and incorporated into the Fee Order filed January 20,
2017, that Response was reviewed and considered;

109.  Plaintiffs did not attach any Affidavit as required by EDCR 2.21. to attack thej
reasonableness or the attorneys’ fees and costs incﬁrred, the necessity of the attorneys’ fees and
costs, or the accuracy of the attorneys’ fees and costs incurred,

110.  There is sufficient basis to strike this untimely Opposition pursuant to EDCR 2.21
and NRCP 56(e) and the same can be construed as an admission that the Motion was meritoriou

and should be granted;
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111.  On the merits, Plaintiffs’ “assumptions” that “attorneys’ fees and costs are being|
requested based upon the Motion to Dismiss” and that “sanctions under Rule 11 for filing
Motion for Preliminary Injunction against Fore Stars Defendants” is incorrect. As made clear by
the itemized billing statements submitted by Defendants, none of the attorneys’ fees and costs|
requested within that Motion related to the Motion to Dismiss. Further, this is also clear because|
at the time the Motion for Attorneys’ Fees and Costs was filed, the hearings on the City’s Motion
to Dismiss, or the remaining Defendants’ Motion to Dismiss, had not even occurred;

112.  Plaintiffs erroneously claim that Defendants cited “no statutes or written contracts|
that would allow for attorneys’ fees and costs.” Defendants clearly cited to NRS 18.010 and
EDCR 7.60;

113.  The argument that if this Court declines to sanction Plaintiffs’ counsel pursuant to
NRCP 11, they cannot grant attorneys’ fees and costs pursuant to NRS 18.010 and EDCR 7.60 isI
nonsensical. These are district statutes with distinct bases for awarding fees;

114,  This Court was gracious to Plaintiffs’ counsel in exercising its sound discretion inj
denying the Rule 11 request, and had solid ground for awarding EDCR 7.60 sanctions and
attorneys’ fees under NRS 18.010 under the facts;

115.  Since Motion for Attorneys’ Fees and Costs, and Supplement, was not relating to
the Motion to Dismiss, the arguments regarding the frivolousness of the Amended Complaint
need not be addressed within this section;

116. The argument that Plaintiffs are entitled to fees because they “are the prevailing
party under the Rule 11 Motion” fails. Defendants prevailed on every Motion. That the Court
declined to impose additional sanctions against Plaintiffs’ counsel does not make Plaintiffs the
“prevailing party,” as the Motion for Attorneys’ Fees and Costs was granted. Moreover,

Plaintiffs have not properly sought Rule 11 sanctions against Defendants;
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117.  There is no statute or rule that allows for the filing of an Opposition after &
Motion has been granted. The Opposition was improper and should not have been belatedly]
filed. It compelled Defendants to further respond, causing Defendants to incur further
unnecessary attorneys’ fees and costs;

Plaintiffs’ Motion for Court to Reconsider Order of Dismissal

118. Plaintiffs seck reconsideration pursuant to NRCP 60(b) based on the alleged
“misrepresentation” of the Defendants regarding the Amended Master Declaration at the]
November 1, 2016 Hearing;

119. No such “misrepresentation” occurred. The record reflects that Mr. Jimmerson
was reading correctly from the first page of the Amended Master Declaration, which states it wag
“effective October, 2000.” The Court understood that to be the effective date and not necessarily}
the date it was signed or recorded. Defendants also provided the Supplemental Exhibit R whichj
evidenced that the Amended Master Declaration was recorded on August 16, 2002, anc
reiterated it was “effective October, 2000,” as Defendants’ counsel accurately stated. This
exhibit also negated Plaintiffs’ earlier contention that the Amended Master Declaration had nof
been recorded at all. Therefore, not only was there no misrepresentation, there was transparencyj
by the Defendants in open Count;

120. The Amended Master Declaration did not “take out” the 27-hole golf course from
the definition of “Property,” as Plaintiffs erroneously now allege. More accurately, it excluded|
the entire 27-hole golf course from the possible Annexable Property. This means that not only|
was it never annexed, and therefore never made part of the Queensridge CIC, but it was no
longer even eligible to be annexed in the future, and thus could never become part of the

Queensridge CIC;
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121. It is significant, however, that there are two (2) recorded documents, the Mastey
Declaration and the Amended Master Declaration, which both make clear in Recital A that the
GC Land, since it was not annexed, is not a part of the Queensridge CIC;

122.  Whether the Amended Master Declaration, effective October, 2000, was recorded
in October, 2000, March, 2001 or August, 2002, does not matter, because, as Defendants pointed
out at the hearing, Mr. Peccole’s July 2000 Deed indicated it was “subject to the CC&Rs tha
were recorded at the time and as may be amended in the future” and that the “CC&Rs which hej
knew were going to be amended and subject to being amended, were amended;”

123.  The only effect of the Amended Master Declaration’s language that the “entire
27-hole golf course is not a part of the Property or the Annexable Property” instead of just the
“18 holes,” is that the 9 holes which were never annexed were no longer even annexable.
Effectively, William and Wanda Peccole and their entities took that lot off the table and made
clear that this lot would not and could not later become parit of the Queensridge CIC;

124, None of that means that the 9-holes was a part of the “Property” before—as this
Court clearly found, it was not. The 1996 Master Declaration makes clear that the 9-holes was
only Annexable Property, and it could only become “Property” by recording a Declaration o]
Annexation. This never occurred;

125.  The real relevance of the fact that the Amended Master Declaration was recorded,|
in the context of the Motion to Dismiss, is that, pursuant to Brelint v. Preferred Equities, 109
Nev. 842, the Court is permitted to take judicial notice of, and take into consideration, recorded|
docurnents in granting or denying a motion to dismiss;

126.  Plaintiffs ignore the fact that notwithstanding the fact that the Amended Mastex
Declaration, effective October, 2000, was not recorded until August, 2002, Plaintiffs transferred

Deed to their lot twice, once in 2013 into their Trust, and again in September, 2016, both times|
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after the Amended Master Declaration (which they were, under their Deeds, subject to) wag
recorded and both times with notice of the development rights and zoning rights associated with
the adjacent GC Land;

127.  Plaintiffs’ argument that the Amended Master Declaration is “invalid” because i
“did not contain the certification and signatures of the Association President and Secretary” i
irrelevant, since the frivolousness of Plaintiffs’ position is based on the original Maste
Declaration and not the amendment. But this Court notes that the Declarations of Annexation
which are recorded do not contain such signatures of the Association President and Secretary]
either. Hypothetically, if that renders such Declarations of Annexation “invalid,” then Parcel 19
where Plaintiffs’ home sits, was never properly “annexed” into the Queensridge CIC, and thus
Plaintiffs would have no standing to assert the terms of the Master Declaration against anyone|
even other members of the Queensridge CIC. This last minute argument is without basis in facf
or law;

128. A Motion for reconsideration under EDCR 2.24 is only appropriate when
"substantially different evidence is subsequently introduced or the decision is clearly erroneous."
Masonry & Tile Contractors Ass'n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741,
941 P.2d 486, 489 (1997). And so motions for reconsideration that present no new evidence o]
intervening case law are "superfluous,” and it is an "abuse of discretion" for a trial court to
consider such motions. Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (76).

129.  Plaintiffs’ request that the Order be reconsidered because it does not consider
issues subsequent to the City Council Meeting of November 16, 2016 is also without merit. The
Motion to Dismiss was heard on November 1, 2016 and the Court allowed the parties until
November 15, 2016 to supplement their filings. Although late filed, Plaintiffs did filg

“Additional Information to Brief,” and their “Renewed Motion for Preliminary Injunction,” on
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November 18, 2016—before issuance of the Findings of Fact, Conclusions of Law, Order and
Judgment on November 30™ --putting the Court on notice of what occurred at the City Council
Meeting. However, as found hercinabove, the withdrawal and abeyance of City Council
Applications does not matter in relation to the Motion to Dismiss. Plaintiffs did not possess|
“vested rights” over Defendants’ GC Land before the meeting and they do not possess “vested|
rights” over it now;

130.  Plaintiffs’ objection to the Findings relating NRS 116, NRS 278, NRS 278A and
R-PD7 zoning is also without merit, because those Findings are supported by the Supplements
timely filed by Defendants, and those statutes and the zoning issue are all relevant to this casef
with respect to Defendants’ right to develop their land. This was raised and discussed in the
Motion to Dismiss and Opposition to the first Motion for Preliminary Injunction, and properly
and timely supplemented. Defendants did specifically and timely submit multiple documents
including the Declaration of City Clerk Luann Holmes to attest to the fact that NRS 278A does
not apply to this controversy, and thus it is clear that the GC Land is not part of or within
planned unit development. Plaintiffs do not even possess standing to assert a claim under NRS
278A, as they are governed by NRS 116. Further, Defendants’ deeds contain no title exception oy
reference to NRS 278A, as would be required were NRS 278A to apply, which it does not;

131.  Recital B of the Master Declaration states that Queensridge is a “common interesf
community pursuant to Chapter 116 of the Nevada Revised Statutes.” Plaintiffs raised issues
concerning NRS 278A. While Plaintiffs may not have specifically cited NRS 278A in their
Amended Complaint, in paragraph 67, they did claim that “The City of Las Vegas with respect to
the Queensridge Master Planned Development required ‘open space’ and ‘flood drainage’ upon|
the acreage designated as golf course (The Badlands Golf Course).” NRS 278A, entitled

“Planned Unit Development,” contains a framework of law on Planned Unit Developments, a
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defined therein, and their ‘common open space.” NRS 116.1201(4) states that the provisions of
NRS 278A do not apply to NRS 116 common-interest communities like Queensridge. Thus,|
while Plaintiffs may not have directly mentioned NRS 2784, they did make an allepation|
invoking its applicability;

132.  Zoning on the subject GC Land is appropriately referenced in the November 30,
2016 Findings of Fact, Conclusions of Law, Order and Judgment, because Plaintiffs contended
that the Badlands Golf Course was open space and drainage, but the Court rejected thai
argument, finding that the subject GC Land was zoned R-PD7;

133.  Plaintiffs now allege that alter-ego claims against the individual Defendants
(Lowie, Dellart and Pankratz) should not have been dismissed without giving them a chance to
investigate and flush out their allegations through discovery. But no alter ego claims were made,
and alter ego is a remedy, not a cause of action. The only Cause of Action in the Amended
Complaint that could possibly support individual liability by piercing the corporate veil is the
Fraud Cause of Action. The Court has rejected Plaintiffs’ Fraud Cause of Action, not solely on
the basis that it was not plead with particularity, but, more importantly, on the basis thai
Plaintiffs failed to state a claim for Fraud because Plaintiffs have never alleged that Lowie,
DeHart or Pankratz made any false representations to them prior to their purchase of their lot.
The Court further notes that in Plaintiffs” lengthy oral argument before the Court, the Plaintiffs
did not even mention its claim for, or a basis for, its fraud claim. The Plaintiffs have offered
insufficient basis for the allegations of fraud in the first place, and any attempt to re-plead thej
same, on this record, is futile;

134, Fraud requires a false representation, or, alternatively an intentional omission
when an affirmative duty to represent exists. See Lubbe v. Barba, 91 Nev. 596, 541 P.2d 115

(1975). Plaintiffs alleged Fraud against Lowie, DeHart and Pankratz, while admitting they neves
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spoke with any of the prior to the purchase of their lot and have never spoken to them prior 1o
this litigation. Plaintiffs’ Fraud Cause of Action was dismissed because they cannot state facts
that would support the elements of Fraud. No amount of additional time will cure this
fundamental defect of their Fraud claim;

135.  Plaintiffs claim that the GC Land that later became the additional nine holes wasj
“Property” subject to the CC&Rs of the Master Declaration at the time they purchased their lot,
because Plaintiffs purchased their lot between execution of the Master Declaration (which
contains an exclusion that “The existing 18-hole golf course commonly known as the ‘Badlands
Golf Course’ is not a part of the Property or the Annexable Property”) and the Amended and)
Restated Master Declaration (which provides that “The existing 27-hole golf course commonly]
known as the ‘Badlands Golf Course’ is not a part of the Property or the Annexable Property™)
is meritless, since it ignores the clear and unequivocal language of Recital A (of both documents)
that “In no event shall the term “Property” include any portion of the Annexable Property for
which a Declaration of Annexation has not been Recorded...”

136.  All three of Plaintiffs’ claims for relief in the Amended Complaint are based on
the concept of Plaintiffs’ alleged vested rights, which do not exist against Defendants;

137. There was no “misrepresentation,” and there is no basis to set aside the Order of]
Dismissal;

138. In order for a complaint to be dismissed for failure to state a claim, it must appear|
beyond a doubt that the plaintiff could prove no set of facts which, if accepted by the trier of fact
would entitle him or her to relief. Blackjack Bonding v. City of Las Vegas Mun. Court, 116 Nev,
1213, 1217, 14 P.3d 1275, 1278 (2000) (emphasis added);

139. It must draw every fait inference in favor of the non-moving party. Id. (emphasis|

added);
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140.  Generally, the Court is to accept the factual allegations of a Complaint as true on
a Motion to Dismiss, but the allegations must be legally sufficient to constitute the elements of]
the claim asserted. Carpenter v. Shalev, 126 Nev. 698, 367 P.3d 755 (2010);

141.  Plaintiffs have failed to state a claim upon which relief can be granted, even with
every fair inference in favor of Plaintiffs. It appears beyond a doubt that Plaintiffs can prove no|
set of facts which would entitle them to relief. The Court has grave concerns about Plaintiffs’
motives in suing these Defendants for fraud in the first instance;

Defendants’ Memorandum of Costs and Disbursements

142. Defendants’ Memorandum of Costs and Disbursements was timely filed and
served on December 7, 2016;

143.  Pursuant to NRS 18.110, Plaintiffs were entitled to file, within three (3) days of
service of the Memorandum of Costs, a Motion to Retax Costs. Such a Motion should have been
filed on or before December 15, 2016

144.  Plaintiffs failed to file any Motion to Retax Costs, or any objection to the costs
whatsoever. Plaintiffs have therefore waived any objection to the Memorandum of Costs, and
the same is now final;

145. Defendants have provided evidence to the Court along with their Verified|
Memorandum of Costs and Disbursements, demonstrating that the costs incurred were
reasonable, necessary and actually incurred. Cadle Co. v. Woods & Erickson LLP, 131 Nev
Adv. Op. 15 (Mar. 26, 2015);

Defendants’ Countermotions for Attorneys’ Fees and Costs

146. The Court has allowed Plaintiffs to enter thirteen (13) exhibits, only three (3) of
which had been previously produced to opposing counsel, by attaching them to Plaintiffs’

“Additional Information to Renewed Motion for Preliminary Injunction,” filed November 28,
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2016. The Exhibits should have been submitted and filed on or before November 15, 2016, in|
advance of the hearing, and shown to counsel before being marked. The Court has allowed|
Plaintiffs to make a record and to enter never before disclosed Exhibits at this post-judgmenl‘
hearing, including one document dated January 6, 2017, over Defendants’ objection that ther]
has been no Affidavit or competent evidence to support the genuineness and authenticity of these}
documents, as well as because of their untimely disclosure. The Court notes that Plaintiffs
should have been prepared for their presentation and these Exhibits should have been prepared,
marked and disclosed in advance, but Plaintiffs failed to do so. EDCR 7.60(b)(2);

147.  The efforts of Plaintiffs throughout these proceedings to repeatedly, vexatiously
attempt to obtain a Preliminary Injunction against Defendants has indeed resulted in prejudice]
and substantial harm to Defendants. That harm is not only due to being forced to incu
attorneys’ fees, but harm to their reputation and to their ability to obtain financing or refinancing/
just by the pendency of this litigation;

148.  Plaintiffs are so close to this matter that even with counsel’s experience, he fails|
to follow the rules in this litigation. Plaintiffs’ accusation that the Court was “sleeping” during]
his oral argument, when the Court was listening intently to all of Plaintiffs’ arguments, is|
objectionable and insulting to the Court. It was extremely unprofessional conduct by Plaintiff;

149.  Plaintiffs’ claim of an alleged representation that the golf course would never be|
changed, if true, was alleged to have occurred sixteen (16) years prior to Defendants ac:q:.liril:ig1
the membership interests in Fore Stars, Ltd. Of the nineteen (19) Defendants, twelve (12) were
relatives of Plaintiffs or entities of relatives, all of whom were voluntarily dismissed by]
Plaintiffs. The original Complaint faulted the Peccole Defendants for not “insisting on a

restrictive covenant” on the golf course limiting its use, which would not have been necessary if
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the Master Declaration applied. This was a confession of the frivolousness of Plaintiffs’ position.
NRS 18.010(2)(b); EDCR 7.60(b)(1);

150. Between September 1, 2016 and the date of this hearing, there were
approximately ninety (90) filings. This multiplication of the proceedings vexatiously is in
violation of EDCR 7.60. EDCR 7.60(8)(3);

151. Three (3) Defendants, Lowie, DeHart and Pankratz, were sued individually for
fraud, without one sentence alleging any fraud with particularity against these individuals. The]
maintenance of this action against these individuals is a violation itself of NRS 18.010, as bad
faith and without reasonable ground, based on personal animus;

152.  Additionally, EDCR 2.30 requires that any Motion to amend a complaint be
accompanied by a proposed amended Complaint. Plaintiffs’ failure to do so is a violation of
EDCR 2.30. EDCR 7.60(b)(4);

153.  Plaintiffs violated EDCR 2.20 and EDCR 2.21 by failing to submit their Motions
upon sworn Affidavits or Declarations under penalty of perjury, which cannot be cured at the
hearing absent a stipulation. /d.;

154.  Plaintiffs did not file any post-judgment Motions under NRCP 52 or 59, and two
of their Motions, namely the Motion to Reconsider Order of Dismissal and the Motion for
Evidentiary Hearing and Stay of Order for Rule 11 Fees and Costs, were untimely filed after the
10 day time limit contained within those rules, or within EDCR 2.24.

155.  Plaintiffs also failed to seek leave of the Court prior to filing its Renewed Motion
for Preliminary Injunction or its Motion to Reconsider Order of Dismissal. /d.;

156. Plaintiffs’ Opposition to Countermotion for Attorneys’ Fees and Costs, filed

January 35, 2017, was an extremely untimely Opposition to the October 21, 2016 Motion for
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Attorneys’ Fees and Costs, which was due on or before November 10, 2016. All of these are
failures or refusals to comply with the Rules. EDCR 7.60(b)(4);

157. While it does not believe Plaintiffs are intentionally doing anything nefarious,
they are too close to this matter and they have refused to heed the Court’s Orders, Findings and
rules and their actions have severely harmed the Defendants;

158. While Plaintiffs claim to have researched the Eagle Thrifly case prior to filing thej
initial Complaint, admitting they were familiar with the requirement to exhaust the
administrative remedies, they filed the first Motion for Preliminary Injunction anyway, in which
they failed to even cite to the Eagle Thrifty case, let alone attempt to exhaust their administrativej
remedies;

159. Plaintiffs’ motivation in filing these baseless “preliminary injunction” motions
was to interfere with, and delay, Defendants’ development of their land, particularly the land
adjoining Plaintiffs’ lot. But while the facts, law and evidence are overwhelming that Plaintiffs
ultimately could not deny Defendants” development of their land, Plaintiffs have continued to
maintain this action and forced Defendants to incur substantial attorneys’ fees to respond to the
unsupported positions taken by Plaintiffs, and their frivolous attempt to bypass City Ordinances
and circumvent the legislative process. These actions continue with the current four (4) Motions
and the Opposition;

160. Plaintiffs’ Renewed Motion for Preliminary Injunction (a sixth attempt),
Plaintiffs’ untimely Motion to Amend Amended Complaint (with no proposed amendment
attached), Plaintiffs’ untimely Motion to Reconsider Order of Dismissal, Plaintiffs’ Motion for
Evidentiary Hearing and Stay of Rule 11 Fees and Costs (which had been denied) and Plaintiffs’
untimely Opposition were patently frivolous, unnecessary, and unsupported, and so muliiplied

the proceedings in this case so as to increase costs unreasonably and vexatiously;
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161.  Plaintiffs proceed in making “scurrilous allegations” which have no merit, and to
asset “vested rights” which they do not possess against Defendants;
162. Considering the length of time that the Plaintiffs have maintained their action, and

the fact that they filed four (4) new Motions after dismissal of this action, and ignored the prion

rulings of the Court in doing so, and ignored the rules, and continued to name individual
Defendants personally with no basis whatsoever, the Court finds that Plaintiffs are seeking to
harm the Defendants, their project and their land, improperly and without justification,
Plaintiffs’ emotional approach and lack of clear analysis or care in the drafting and submission of
their pleadings and Motions warrant the award of reasonable attorney’s fees and costs in favor of
the Defendants and against the Plaintiffs. See EDCR 7.60 and NRS 18.010(b)(2),

163. Pursuant to Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31
(1969), Defendants have submitted affidavits regarding attorney’s fees and costs they requested
in the sum of $7,500 per Motion. Considering the number of Motions filed by Plaintiffs on an|
Order Shortening Time, including two not filed or served until December 22, 2016, and an
Opposition and Replies to two Motions filed by Plaintiffs on January 5, 2017, which required
response in two (2) business days, the requested sum of $7,500 in attorneys’ fees per each of the;
four (4) motions is most reasonable and necessarily incurred. Given the detail within the filings
and the timeframe in which they were prepared, the Court finds these sums , totaling $30,000
($7,500 x 4) to have been reasonably and necessarily incurred;

Plaintiffs’ Oral Motion for Stay Pending Appeal.

164.  Plaintiffs failed to satisfy the requirements of NRAP 8 and NRCP 62(c). Plaintiffs
failed to show that the object of their potential appeal will be defeated if their stay is denied, they
failed to show that they would suffer irreparable harm or serious injury if the stay is not issued]

and they failed to show a likelihood of success on the merits.
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ORDER AND JUDGMENT

NOW, THEREFORE:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Renewed
Motion for Preliminary Injunction is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion For
Leave To Amend Amended Complaint, is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion IFor
Evidentiary Hearing And Stay Of Order For Rule 11 Fees And Costs, is hereby denied, with|
prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion FoH
Court To Reconsider Order Of Dismissal, is hereby denied, with prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’
Countermotion to Strike Plaintiffs’ Rogue and Untimely Opposition Filed 1/5/17 (litleq
Opposition to “Countermotion” but substantively an Opposition to the 10/21/16 Motion for
Attorney’s Fees And Costs, granted November 21, 2016), is hereby granted, and such Opposition
is hereby stricken;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants’ request
for $20,818.72 in costs, including the $5,406 already awarded on November 21, 2016, and the|
balance of $15,412.72 in costs through October 20, 2016, pursuant to their timely Memorandum
of Costs and Disbursements, is hereby granted and confirmed to Defendants, no Motion to Retax
having been filed by Plaintiffs. Said costs are hereby reduced to Judgment, collectible by any
lawful means;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Judgment entered

in favor of Defendants and against Plaintiffs in the sum of $82,718.50, comprised of $77,312.50
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in attorneys’ fees and $5,406 in costs relating only to the preliminary injunction issues after the
September 2, 2016 filing of Defendants’ first Opposition through the end of the October, 2016
billing cycle, is hereby confirmed and collectible by any lawful means;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant
Countermotion for Attorneys Fees relating to their responses to Plaintiffs four (4) motions and
one (1) opposition, and the time for appearance at this hearing, is hereby GRANTED)
Defendants are hereby awarded additional attorneys’ fees in the sum of $30,000 relating to those
matters pending for this hearing;

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, therefore,
Defendants are awarded a total sum of $128,131.22 ($20,818.72 in attorneys’ fees and costs,
including the $5,406 in the November 21, 2016 Minute Order and confirmed by the Fee Ordej
filed January 20, 2017, $77,312.50 in attorneys’ fees pursuant to the November 21, 2016 Minute|
Order, as incorporated within and confirmed by Fee Order filed January 20, 2017, and $30,000
in additional attorneys’ fees relating to the instant Motions, Oppositions and Countermotions
addressed in this Order), which is reduced to judgment in favor of Defendants and agains
Plaintiffs, collectible by any lawful means, plus legal interest;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ oral Motion
for Stay pending appeal is hereby denied;

DATED this day of January, 2017.

DB TRICT COURT S0BGE

A-16-729654-C
7h
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