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INTRODUCTION 

The City of Las Vegas (“City”) asks this Court to strike all 

references and supporting public records to the other two inverse 

condemnation actions Landowners filed against the City in the Clark 

County Nevada, District Court Case No. A-18-773268-C and Case No. A-

18-780184-C.1  All the documents the City seeks to strike from the 

Landowners’ answering brief and appendix are responsive to the City’s 

arguments in its opening brief and undeniably refute factual statements 

in the City’s opening brief.  The City’s attempt to strike portions of the 

brief and remove court orders that disprove the City’s version of facts is 

an attempt to perpetuate a false narrative without opposition.  Contrary 

to the City’s contentions, the Landowners’ appendix not only supports the 

district courts’ rulings but are offered to disprove the City’s narration of 

facts surrounding those matters.  Indeed, it is the City that raised, 

argued and “opened the door” to the very information it now seeks to 

suppress from this Court’s consideration.  Such gamesmanship must not 

be allowed as these cases are of the highest constitutional magnitude and 

 
1 This is one of four inverse condemnation cases involving 10 parcels 

of land that make up 250 acres referred to as the 35 Acre Property/Case, 

the 17 Acre Property/Case, the 65 Acre Property/Case, and the 133 Acre 

Property/Case.   
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must be fully considered for adjudication.  Thus, it is imperative that this 

Court have the factual and procedural background as the City has placed 

these facts at issue and informing this Court otherwise is a violation of 

the Rules of Professional Conduct.  Indeed, if the Court were to strike 

any portion of Landowners’ brief or appendix, the Court would 

necessarily have to strike the corresponding portions of the City’s 

opening brief.  Nevertheless, striking these references and exhibits at 

this time would require this Court to have an understanding of the 

documents and associated arguments forcing a meritorious decision of 

the appeal which is not appropriate in a motion.  Taylor v. Barringer, 75 

Nev. 409, 344 P.2d 676 (1959) (motion is not an appropriate vehicle to 

decide the merits of an appeal).     

Regarding Landowners’ request to take judicial notice found in the 

body of Landowners’ answering brief, the City’s assertion is form over 

substance2 and refiling a separate motion would only create further delay 

 
2 There is no requirement that a request for judicial notice be 

provided by separate motion.  See NRS 47.130 and 47.140.  But, to the 

extent this Court agrees a separate motion is necessary, then 

Landowners through this opposition hereby make the request for judicial 

notice.  In an unrelated matter, this Court previously approved exactly 

what Landowners have done here—provided documents in the appendix 

that are responsive to arguments in the opening brief that are “judicially 

noticeable.”  See Clark County Office of the Coroner/Medical Examiner v. 
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on a matter that has been pending far too long, prompting this Court to 

recognize the need for an expedited appeal. See Order Regarding 

Motions, filed June 20, 2022, at 2.  For all these reasons, the City’s motion 

should be denied.  

LEGAL ARGUMENT 

NRS 47.130(2)(b) allows this Court to take judicial notice of matters 

of fact.  In Mack v. Estate of Mack, 125 Nev. 80, 91, 206 P.3d 98, 106 

(2009), this Court held, “[W]e may take judicial notice of facts that are 

‘[c]apable of accurate and ready determination by resort to sources whose 

accuracy cannot reasonably be questioned, so that the fact is not subject 

to reasonable dispute.”  Though generally the Court does not take judicial 

notice of court records in different cases, “under some circumstances, [it] 

will invoke judicial notice to take cognizance of the record in another 

case.”  Mack, 125 Nev. at 91, 206 P.3d at 106.  Judicial notice is warranted 

when “the closeness of the relationship between the two cases” justifies 

taking judicial notice of documents filed in the other case.  Id.; Occhiuto 

v. Occhiuto, 97 Nev. 143, 145, 625 P.2d 568, 569 (1981).  All of the 

documents in the Landowners’ appendix are court records and public 

 

Las Vegas Review-Journal, Order, Docket No. 76436 (Mar. 15, 2019) 

(unpublished), attached Exhibit 1. 
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records under NRS 47.130 and NRS 52.085 and provide information 

about the related inverse condemnation cases, including the 17 and 65 

Acre cases.  Indeed, the City references the 17 Acre Case through its 

entire opening brief and specifically addresses the 65 Acre Case on pages 

36-37 of its brief.  The Landowners have an obligation under NRAP 28(c) 

to respond to the City’s arguments and provide this Court with publicly 

available documents that refute the City’s false narrative about the facts 

of these two cases.  NRAP 31(d)(2); Polk v. State, 126 Nev. 180, 185-186, 

233 P.3d 357, 360-361 (2010); Bates v. Chronister, 100 Nev. 675, 681-682, 

691 P.2d 865, 870 (1984). Indeed, if Landowners did not respond to such 

arguments, the City would argue confession of error in its reply brief.  

NRAP 30(b)(4) also permits a respondent’s appendix to include “those 

documents necessary to rebut appellant’s position on appeal which were 

not already included in appellant’s appendix.” All of the documents and 

references are necessary to rebut the City’s false narrative and other 

arguments it presented on appeal and, thus, the Court should take 

judicial notice of Landowners’ appendix and deny the City’s motion to 

strike. 

A. The City Did Not Even Attempt To Analyze The 

Documents In Landowners’ Appendix. 

 

 Landowners’ appendix contains the following seven documents:  
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Notice of Entry of Findings of Fact and Conclusions of Law re Plaintiff 

Landowners’ Motion to Determine Property Interest in Fore Stars Ltd, 

v. City of Las Vegas, Case No. A-18-773268-C 

Notice of Entry of Findings and Conclusions of Law re Landowners’ 

Motion to Determine Take and for Summary Judgment in Fore Stars 

Ltd. v. City of Las Vegas, Case No. A-18-773268-C 

Notice of Entry of Findings of Fact and Conclusions of Law re 

Landowners’ Property Interest in 180 Land Co. v. City of Las Vegas, 

Case No. A-18-780184-C 

Notice of Entry of Findings of Fact and Conclusions of Law re City’s 

Actions Which Have Resulted in a Taking of Landowners’ Property in 

180 Land Co. v. City of Las Vegas, Case No. A-18-780184-C 

Summary of August 3, 2022 City Council Meeting Regarding Agenda 

Item No. 28 

City Council Minutes of August 3, 2022 Meeting 

Notice of Entry of Order Denying Landowners’ Countermotion to 

Approve Entitlements and End Take and City’s Motion to Strike 

Countermotion to Approve Entitlements and End Take in Fore Stars 

Ltd. v. City of Las Vegas, Case No. A-18-773268-C 

 

Five of these documents are court orders pursuant to NRS 47.130 and 

the other two are City public records (City Council Minutes & Agenda) 

pursuant to NRS 52.085, which are easily verified and accessible on the 

City’s website.  Pursuant to NRS 52.085 and NRS 47.130(2)(a), these 

documents are self-authenticating and whose accuracy cannot 

reasonably be questioned and, as such, are easily verified and 

appropriate subject matter for judicial notice.  See 21B Wright & Miller, 

Fed. Prac. & Proc. Evid. § 5106.4 (stating that judicial records are a 

source of “reasonably indisputable accuracy” and “may sometimes be 
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properly noticed to show the acts of the parties….”). These self-

authenticating documents are necessary to rebut the City’s account of 

what took place in the other cases and invalidate the City’s repeated 

accusation that the Landowners refused to build and are attempting to 

fleece the taxpayers.   

B. The FFCLs Are Court Records That Disprove The 

City’s Statements. 

 

  The Findings of Facts and Conclusions of Law (“FFCLs”) in the 17 

Acre Case and the 65 Acre Case are relevant to the Landowners’ 

arguments regarding their takings claims and are necessary to rebut the 

City’s contrary assertions as outlined in Landowners’ answering brief.   

These FFCLs, among other important findings and conclusions 

detrimental to the City’s arguments, contest the City’s assertions that 1) 

the City approved development of the 17 Acres; 2) the Landowners refuse 

to build on the 17 Acre Property despite the approvals; and 3) the 

Landowners did not file an application for development of the 65 Acres.  

Not only does the City elaborate on the 17 Acre and 65 Acre Cases 

throughout its opening brief,3 but it concludes that the facts and 

circumstances surrounding those matters support the City’s contention 

 
3 The City references the 17 Acre property or the “435-Unit Project” 

more than 50 times throughout its opening brief. 
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that there has been no taking4 and instead the City has conferred 

“enormous profits” to the Landowners. (AOB at 38-40). In response, the 

Landowners submitted actual court orders, determined after extensive 

briefings and hearings which comprehensively provide the relevant facts 

in each case that: 1) the City took aggressive and systematic actions to 

preclude all development on the 17 Acre Property, despite the initial 

approvals; and, 2) the Landowners filed all of the applications the City 

demanded to develop the 65 Acre Property, but the City denied the 

applications.5  These public records belie the City’s narrative and inform 

this Court of the true facts surrounding these matters and, as such, are 

a part of the public record specific to the instant appeal.  Therefore, the 

Court should take judicial notice of these filed documents and related 

arguments and deny the City’s motion to strike.   

 
4 For example, the City claims that because it approved 435 units 

on the 17 Acre Property, it can force the remaining 233 acres, including 

this 35 Acre Property, to remain as open space. (AOB 23-27). Thus, the 

FFCL in the 17 Acre case concluding that the City prevented 

development is assuredly relevant here when the City has claimed 

otherwise.  

 
5 There are additional findings such as these parcels are separate 

and individual parcels which debunk the City’s contention that all ten 

parcels that make up the 250 Acres must be considered as one parcel or 

“a parcel as a whole” as advanced by the City throughout its opening 

brief.   
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C. The City Council Meeting And Minutes Are Public 

Records That Disprove the City’s Statements. 

 

The City has repeatedly claimed that Landowners do not want to 

develop and instead, “filed lawsuits to extort millions of dollars from the 

public treasury and avoid the typical risks of real estate development, all 

premised on a false narrative that it has been victimized by the City.” 

(AOB at 37).  This serious allegation requires a response especially in 

light of the Landowners’ multiple attempts to develop over the past eight 

years.  Thus, the Landowners provided public records as recently as 2022 

showing the Landowners’ attempts on two different occasions to submit 

entitlement packages that would have allowed development on the 250 

Acres.  Both entitlement packages were approved by the City’s own 

Planning Department, and both are proven by public records – the City’s 

own hearing minutes.  These City hearing minutes prove the City struck 

the Landowners’ first entitlement package from the City Agenda and, on 

the second entitlement package, the City asked the Court to strike it from 

the Court’s consideration.6  Here, too, these public records undoubtedly 

 
6 One of the City’s litigation tactics employed in every case is to 

move to strike Landowners’ responses or development attempts as it did 

in the 133 Acre case and to later argue that the courts are without 

jurisdiction to consider it because it was “stricken” from consideration.  

(AOB at 36-37).     
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belie the City’s contention that the Landowners do not want to build and 

instead want to extort the public. Therefore, the Court should take 

judicial notice of these public records and references and deny the City’s 

motion to strike as they are clearly “necessary to rebut appellant’s 

position on appeal.”   

D. There Is No Legal Authority To “Strike” The Appendix 

Or Reference To Those Public Records. 

 

 No legal authority is presented that would allow the Court to strike 

the Landowners appendix or portions of the answering brief.  Edwards v. 

Emperor’s Garden Rest., 122 Nev. 317, 330 n.38, 130 P.3d 1280, 1288 n.38 

(2006) (appellate courts need not consider issues that are not cogently 

argued).  Instead, the City’s citations focus on whether documents are 

presumptively part of the record on appeal and whether this Court should 

consider those documents.  As provided, the Court should consider the 

documents and related arguments as they are responsive to the City’s 

assertions in its opening brief. Additionally, the appropriate time to 

consider the relevance and validity of the documents in the Landowners’ 

appendix is when the Court reads and considers the appellate briefs in 

their entirety.  At that time, this Court will have a full and complete 

understanding of all facts and the relevance of the Landowners’ appendix 

to the pending issues. Thus, even if the Landowner’s appendix and 
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related arguments did not fall under the rules allowing for judicial notice 

(which they do), there is no need to strike at this time.  Moreover, 

requiring the Landowners to refile the answering brief (as well as the 

City’s opening brief) would cause undue delay and unnecessary effort on 

a matter delayed for far too long.   

E. Sanctions Are Not Warranted. 

 

The Landowners and their counsel are clearly within the appellate 

rules and statutes that allow for judicial notice especially in 

circumstances where the City introduced a position, and these documents 

and related arguments are necessary for rebuttal.  In this case, the City 

flagrantly misrepresented the facts and circumstances surrounding the 

17 and 65 Acre Cases making unfounded, serious accusations against the 

Landowners.  The City seeks to hide the truth from the Court so that its 

position can go unopposed and requests sanctions claiming that such an 

experienced appellate lawyer intentionally violated the rules.  In reality, 

the City has presented a false narrative that has not only been rejected 

by other courts but is the law in those cases.  Indeed, failure to inform 

the Court of these rulings, arguing the opposite, and attempting to hide 

the true facts from this Court, is the sanctionable action that this Court 

should not tolerate.   
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CONCLUSION 

 The City’s motion to strike is not an appropriate vehicle to delve 

into the merits of this case, such that this Court should deny the motion.  

This Court should take judicial notice of the documents in the 

Landowners’ appendix because they directly rebut the City’s assertions 

in its opening brief.  Regardless, striking is not justified as the Court can 

decide for itself whether those documents and related arguments are 

pertinent at the time it fully considers all submitted briefs.  Finally, 

should the Court consider sanctions, it should be against the City for 

presenting a false narrative to the Court in its opening brief, not 

informing this Court of pertinent facts, and filing this motion seeking to 

keep those facts from the Court’s consideration. 

Dated this 14th day of February 2023. 
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