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SUPPL 
JEAN J. SCHWARTZER, ESQ. 

Nevada Bar No. 11223 

Law Office of Jean J. Schwartzer 

10620 Southern Highlands Parkway, Suite 110-473 

Las Vegas, Nevada 89141 

Phone: (702) 979-9941 

Fax: (702) 977-9954 

jean.schwartzer@gmail.com 

Attorney for Petitioner 

  
 
 DISTRICT COURT 
 
 CLARK COUNTY, NEVADA 
  

GUILLERMO RENTERIA-NOVOA, ) 

                           Petitioner,   ) 

       )  CASE NO: C268285-1 

                                   v.                            )                DEPT NO: XX 

                                                            )                        

                                                                        )                                                       

RENEE BAKER, WARDEN,  )  

Lovelock Correctional Center  ) 

                         Respondent.   ) 

 ___________________________________ ) 

 

SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 

OF PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

 

DATE OF HEARING: February 7, 2019      

TIME OF HEARING: 9:00 A.M. 
 

COMES NOW, GUILLERMO RENTERIA-NOVOA, by and through his attorney, 

JEAN SCHWARTZER, ESQ., and hereby submits the instant Supplemental 

Memorandum of Points and Authorities in Support of Petition for Writ of Habeas Corpus 

(Post-Conviction). 

/// 
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This Supplemental Memorandum is made and based upon all the papers and 

pleadings on file herein, the attached points and authorities in support hereof, and oral 

argument at the time of hearing, if deemed necessary by this Honorable Court. 

 

DATED this   9th   day of November, 2018. 

 

Respectfully submitted, 
      
 
      /s/ Jean J. Schwartzer   

JEAN J. SCHWARTZER, ESQ. 

Nevada Bar No. 11223 

LAW OFFICE OF JEAN J. SCHWARTZER 

10620 Southern Highlands Parkway 

Suite 110-473 

Las Vegas, Nevada 89141 

Phone: (702) 979-9941 

Fax: (702) 977-9954 

Counsel for Petitioner 

 
 

POINTS AND AUTHORITIES 
 

STATEMENT OF THE CASE 

 

On May 22, 2012, the State charged Guillermo Renteria-Novoa (“Petitioner”) by 

way of Second Amended Information with a total of thirty-three (33) Category A Felonies 

and three (3) Gross Misdemeanors: COUNTS 1, 2, 4, 5, 6, 9, 10, 12, 13, 14, 15, 17, 18, 20, & 

21 – Sexual Assault With a Minor Under the Age of 14 (Category A Felony – NRS 

200.364, 200.366); COUNTS 3, 7, 8, 16, 19 & 22 – Lewdness With a Child Under the Age 

of 14 (Category A Felony – NRS 201.230); COUNTS 23 through 30 – Sexual Assault with 

a Minor Under the Age of 16 (Category A Felony – NRS 200.364, 200.366); COUNTS 11, 

31 & 36 – Open or Gross Lewdness (Gross Misdemeanor – NRS 201.220); and COUNTS 

32 through 35 – Sexual Assault (Category A Felony – NRS 200.364, 200.366). 
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Petitioner’s jury trial commenced on May 21, 2012. On May 25, 2012, the jury 

returned a verdict of guilty on all thirty-six (36) counts.  

On September 6, 2012, the District Court sentenced Petitioner as follows: COUNTS 

1, 2, 4, 5, 6, 9, 10, 12, 13, 14, 15, 17, 18, 20, 21 - LIFE with the possibility of parole after 

TWENTY (20) YEARS; COUNTS 3, 7, 8, 16, 19, 22 - LIFE with the possibility of parole 

after TEN (10) YEARS;  COUNTS 23, 24, 25, 26, 27, 28, 29, 30 - LIFE with possibility of 

parole after TWENTY FIVE (25) YEARS; COUNTS 11, 31, 36 - TWELVE (12) MONTHS 

Clark County Detention Center (CCDC); COUNTS 32, 33, 34, 35 - LIFE with the 

possibility of parole after TEN (10) YEARS, with 762 DAYS credit for time served. 

FURTHER COURT ORDERED, COUNT 3 TO RUN CONSECUTIVE TO COUNT 1; 

COUNT 6 TO RUN CONSECUTIVE TO COUNTS 1 & 3; COUNT 23 TO RUN 

CONSECUTIVE TO COUNTS 1, 3, & 6 AND COUNT 32 TO RUN CONSECUTIVE TO 

COUNTS 1, 3, 6 & 23; REMAINING COUNTS TO RUN CONCURRENT. FURTHER 

COURT ORDERED, a special SENTENCE OF LIFETIME SUPERVISION is imposed 

upon release from incarceration and pursuant to NRS 179D.450 and Petitioner must 

register as a sex offender within 48 hours of release from custody. 

The District Court filed the Judgment of Conviction on September 17, 2012. On 

October 5, 2012, Petitioner filed a timely Notice of Appeal. 

On September 24, 2014, the Supreme Court of Nevada affirmed Petitioner’s 

conviction. Remittitur was issued on October 21, 2014. 

On February 9, 2015, Petitioner filed a timely Petition for Writ of Habeas Corpus 

(Post-Conviction) as well as a Motion for Appointment of Counsel. On April 13, 2015, the 

State filed a Response.  On April 16, 2015, a hearing was held wherein the Petition and 

Motion were denied. On May 27, 2015, the Findings of Fact, Conclusions of Law and 

Order were filed. On May 29, 2015, on Notice of Entry of Decision and Order was filed. 

On June 15, 2015, Petitioner filed a timely Notice of Appeal. On March 30, 2017, 

the Supreme Court of Nevada reversed the denial of the Petition and Motion for 

Appointment of Counsel and remanded the case back to District Court for appointment 
AA 001120
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of counsel. Remittitur was issued on April 24, 2017. 

On May 11, 2017, a hearing was held wherein Jean J. Schwartzer, Esq. was 

appointed to represent Petitioner in his post-conviction habeas proceedings.  

Petitioner now files the instant Supplemental Memorandum of Points and 

Authorities in Support of Petition for Writ of Habeas Corpus (Post-Conviction). 

 

STATEMENT OF FACTS 

 

 Minor victim, R.P., testified that between 2005 and 2009, Petitioner committed 

numerous sex crimes against her including touching her breasts, buttocks, vagina with 

his fingers and tongue; digitally penetrating her anus and vagina; rubbing her with his 

penis outside of her clothing; making her touch his penis and masturbating in front of 

her. She said that Petitioner threatened to tell her family about her inappropriate sexual 

conduct with her cousin if she did not comply with his requests. During time period of 

the alleged crimes, R.P. ranged in age from under 14 to 16 years of age. (See Trial 

Transcript Day 3 (“T3”) at 195-223). Most of these accusations were not corroborated.  

R.P.’s cousin, Maritza Moreno-Rodriguez (“Maritza”) testified that she lived with 

R.P and R.P’s mother and had a respectful relationship with Petitioner.  (See T3 at 231-

233).  Maritza testified that on November 29, 2009, Petitioner called her on her cell phone 

and asked that she tell R.P. that if she did not answer her phone, he [Petitioner] would 

tell everyone about R.P’s sexual relationship with her cousin. (See T3 at 233-237).  Maritza 

further testified that she never suspected Petitioner of assaulting R.P. and that she never 

told R.P.’s mother about the phone call from Petitioner on November 29, 2009.  (See T3 at 

237-240). 

R.P.’s mother, Rosa Moreno-Rodriguez (“Rosa”), testified that she learned from 

her sister, Janet Rodriguez (“Janet”), of the alleged sexual assault in December of 2009.  

(See T3 at 249-253).  Rosa immediately called the police and reported the abuse. (See T3 at 

249-253).  After reporting Petitioner to the police, Rosa claims she did not see Petitioner 

again except to talk to him once over the phone.  (See T3 at 249-253).  At no point in time 
AA 001121
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did Rosa ever suspect that Petitioner had any sort of inappropriate relationship with 

R.P.—had she thought so, she would have reported him sooner.  (See T3 at 253-258). 

Jeimi Leon (“Leon”) is R.P.’s cousin and the daughter of Janet. (See T3 at 261-265).  

Leon translated for Rosa when Rosa called 911 in December of 2009. (See T3 at 265-267).  

In December of 2009, Janet learned from her niece, Maritza, that R.P. had been sexually 

assaulted by Petitioner. (See Trial Transcript Day 4 (“T4”) at 9-10). She tried to convince 

R.P. to talk to someone about what she had gone through. (See T4 at 9-10).  Janet also 

testified that she never suspected Petitioner of abusing R.P. (See T4 at 12-14). 

Detective Ryan Jaegar (“Jaegar”) investigated this matter. (See T4 at 47-51).  Jaegar 

stated that he did not recommend R.P. be taken to the hospital for an exam because the 

last instance of alleged assault was more than 72 hours before the report. (See T4 at 47-

51). In this matter, Jaegar interviewed R.P. while she was at school. (See T4 at 51-54).  

During her interview, R.P. told Jaegar that Petitioner had been sexually abusing her for a 

while. (See T4 at 51-54).  Over the course of the investigation, Jaegar spoke with R.P and 

R.P.’s mother a few times, various other family members and Petitioner. (See T4 at 61-65, 

72-76).  

During the interview, Petitioner was aware that he could leave at any time but 

stayed and talked because he wanted to “fix the problem.” (See T4 at 82-86).  Petitioner 

corroborated some of the accusations during his voluntary statement, which was played 

for the jury at trial. (See T4 at 76-82; see also Trial Exhibit 27).  The jury was also given a 

transcript of Petitioner’s statement. (See T4 at 80-81; see also Voluntary Statement of 

Guillermo Renteria-Novoa, attached hereto as “Exhibit 1”). Petitioner claimed he never 

blackmailed R.P. into performing sexual favors for him; he only used his knowledge of 

R.P.’s relationship with her cousin to get R.P. to answer his calls in 2009. (See T4 at 86-90). 

Petitioner stated that he caught R.P. engaging in inappropriate sexual conduct with her 

cousin. (See Exhibit 1 at 4-5). After this incident, R.P. would show Petitioner various 

naked body parts and ask for gifts in exchange. (See Exhibit 1 at 4-5). Petitioner admitted 

to kissing R.P.’s breasts on one occasion; masturbating on another occasion when R.P. 
AA 001122
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showed him a body part; and touching her vagina over her clothing on a third occasion. 

(See Exhibit 1 at 7-10). Throughout the interview, Petitioner’s recollection of events 

changed several times, which lead Jaegar to believe that Petitioner was not being 

forthcoming with the authorities.  (See T4 at 105-108).  

At the time R.P. made the accusation against Petitioner, she was 16 years old and 

pregnant. The father of the child was not Petitioner. R.P.’s story changed numerous times 

between statements made to her family, counselor, police, at the preliminary hearing and 

then at trial. (See T4 at 183-87). 

 Trial counsel was ineffective for failing to challenge a biased juror and for failing 

to sanitize R.P.’s pregnancy at the time she made the accusation against Petitioner so as 

to present a complete and logically sound theory of defense. This prejudiced Petitioner 

and he is entitled to a new trial, especially given that Petitioner was convicted of the 

crimes based solely upon the testimony of R.P., most of them without any corroboration. 

 

ARGUMENT 

 

In the instant case, Petitioner’s proceedings were fundamentally unfair, he 

received ineffective assistance of counsel at trial, he was prejudiced, and is entitled to a 

new trial.   

 

I. INEFFECTIVE ASSISTANCE OF COUNSEL STANDARD 

To state a claim of ineffective assistance of counsel that is sufficient to invalidate a 

judgment of conviction, the petitioner must demonstrate that: (1) counsel’s performance 

fell below an objective standard of reasonableness; and (2) counsel’s errors were so 

severe that they rendered the verdict unreliable. Lozada v. State, 110 Nev. 349, 353, 871 

P.2d 944, 946 (1994) citing Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, (1984).  

Once the defendant establishes that counsel’s performance was deficient, the 

defendant must next show that, but for counsel’s errors, the result of the trial would 

probably have been different. Strickland, 466 U.S. at 694, 104 S.Ct. at 2068; Davis v. State, 

AA 001123
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107 Nev. 600, 601, 602, 817 P.2d 1169, 1170 (1991). The defendant must also demonstrate 

errors were so egregious as to render the result of the trial unreliable or the proceedings 

fundamentally unfair. State v. Love, 109 Nev. 1136, 1145, 865 P.2d 322, 328 (1993) citing 

Lockhart v. Fretwell, 506 U.S. 364, 113 S.Ct. 838, 122 L.Ed.2d  180 (1993); Strickland, 466 

U.S. at 687, 104 S.Ct. at 2064. 

First, the defendant must show that counsel’s performance was deficient. This 

requires a showing that counsel made errors so serious that counsel was not functioning 

as the counsel guaranteed by the Sixth Amendment. Strickland, 466 U.S. at 687, 104 S.Ct. 

at 2064. 

Second, the defendant must show that he was prejudiced by the deficient 

performance of prior counsel. In meeting the prejudice requirement of an ineffective 

assistance of counsel claim, Petitioner must show a reasonable probability that, but for 

counsel’s error, the result of the trial would have been different. Reasonable probability is 

probability sufficient to undermine the confidence in the outcome. Kirksey, 112 Nev. at 

980, 923 P.2d at 1102.  

“Strategy or decisions regarding the conduct of a defendant’s case are virtually 

unchallengeable, absent extraordinary circumstances.” Mazzan v. State, 105 Nev. 745, 783 

P.2d 430 (1989); Olausen v. State, 105 Nev. 110, 771 P.2d 583 (1989). However, counsel is 

still required to be effective in his or her strategic decisions. Strickland, 466 U.S. at 694, 

104 S.Ct. at 2068. 

 

II. GROUND ONE: TRIAL COUNSEL WAS INEFFECIVE FOR FAILING TO 

CHALLENGE A JUROR WHO ADMITTED TO BIAS IN FAVOR OF THE 

VICTIM WITNESS 

 

A. Law 

“The purpose of jury voir dire is to discover whether a juror will consider and 

decide the facts impartially and conscientiously apply the law as charged by the court.” 

Johnson v. State, 122 Nev. 1344, 1354, 148 P.3d 767, 774 (2006).  “Even if ‘only one juror is 

unduly biased or prejudiced,’ the defendant is denied his constitutional right to an AA 001124
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impartial jury.” United States v. Eubanks, 591 F.2d 513, 517 (9th Cir.1979).  

“The presence of a biased juror cannot be harmless; the error requires a new trial 

without a showing of actual prejudice.” Dyer v. Calderon, 151 F.3d 970, 973, n. 2 (9th 

Cir.1998); see also United States v. Martinez-Salazar, --- U.S. ---, ---, 120 S.Ct. 774, 782, 145 

L.Ed.2d 792 (2000). To show prejudice, the defendant would need only to show that a 

juror who remained on the jury was biased, either actually or impliedly. United States v, 

Gonzales, 214 F.3d 1109 (9th Cir.2000).  

The relevant test for determining whether a juror is biased is “whether the juror[] 

… had such fixed opinions that [he] could not judge impartially the guilt of the 

defendant.” Patton v. Yount, 467 U.S. 1025, 1035, 104 S.Ct. 2885, 2891 (1984) (citation 

omitted). The defendant must show that the juror’s “views were so fixed that he would 

not and did not honor his oath to faithfully apply the law” in the absence of a juror’s 

“stated intention to disregard it.”  United States v. Quintero-Barraza, 78 F.3d 1344, 1350 

(9th Cir. 1995) (Cert denied by Quintero-Barraza v. United States, 519 U.S. 848, 117 S.Ct. 

135 (1996) (No. 95-9280). 

Although “[b]ias can be revealed by a juror's express admission of that fact, ... 

more frequently, jurors are reluctant to admit actual bias, and the reality of their biased 

attitudes must be revealed by circumstantial evidence.”  United States v. Allsup, 566 F.2d 

68, 71 (9th Cir.1977)(internal citations omitted). Determinations of impartiality may be 

based in large part upon demeanor. Gonzales, 214 F.3d at 1112. The Ninth Circuit Court 

of Appeals has held that prejudice is to be presumed “where the relationship between a 

prospective juror and some aspect of the litigation is such that it is highly unlikely that 

the average person could remain impartial in his deliberations under the circumstances.” 

Tinsley v. Borg, 895 F.2d 520, 527 (9th Cir.1990)(internal quotations and citations 

omitted)(emphasis added). A juror is considered to be impartial “only if he can lay aside 

his opinion and render a verdict based on the evidence presented in court....” Yount, 467 

U.S. at 1037 n.12. “Doubts regarding bias must be resolved against the juror.” Gonzales, 

214 F.3d at 1114 (emphasis added). 
AA 001125
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 9 

 

B. Juror No. 12 Admitted To Making a Credibility Determination in Favor 

of the Victim Before Hearing Any Evidence  

 

During voir dire, the following exchange took place between defense counsel and 

Juror No. 12 : 1 

 

Prospective Juror:  035 

Defense Counsel:  Ms. Moreno-Zepeda? 

Prospective Juror:  Mm-hmm. 

Defense Counsel: Now you heard us talk about the presumption 

of innocence and how everyone’s presumed 

innocent. How does that make you feel? What 

do you think about that? 

Prospective Juror: I mean, it is our justice system and that’s how 

it’s built, so that’s what we have to follow. 

Defense Counsel: So as Mr. Renteria-Novoa sits there right now, 

is he guilty or not guilty? 

Prospective Juror:  Not guilty. 

Defense Counsel:  And why is that? 

Prospective Juror:  Because he hasn’t been proven guilty yet. 

Defense Counsel: So if the State, after they present all their 

witnesses and you feel that they haven’t 

proven their case, what would be your vote 

for, guilty or not guilty? 

Prospective Juror: I guess not guilty. It’s just really hard to say 

because I haven’t heard all the facts. 

Defense Counsel: And considering the nature of those charges, 

does that factor into it in any way as far as 

your ability to be fair? 

Prospective Juror: It is a very heinous crime in my eyes. I don’t 

see why anybody would lie about something 

like that, especially if it happened so long 

ago, for her to, you know, bring those 

feelings back and just talk about that, it’s just 

really hard to know that she’s lying about 

something like that. I just…. 

                                                           

1 Prior to being selected to sit on the jury as Juror No. 12, she was Prospective Juror No. 35. Additionally, Juror No. 

12 was not an alternate. (See Amended Jury List, attached hereto as “Exhibit 2”). AA 001126
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Defense Counsel: Okay. So do you think that some child would 

never lie in that circumstance, or they could 

possibly lie?  

Prospective Juror: I mean there is that possibility. But I believe 

she’s 19 years old now, so for her to just 

revisit that and bring that all to light and 

want to go through all of this is just hard to, 

you know, really tell that she’s—wouldn’t lie 

about that. 

 

Defense Counsel:  Okay. All right. Thank you. 

(See Transcript of Day Two of Trial, attached hereto as “Exhibit 3,” 91-

93)(emphasis added). 

Initially Juror No. 12 indicated that she understood the presumption of innocence 

and that the State has the burden to prove Petitioner’s guilty. However, upon further 

questioning by defense counsel, Juror No. 12 made it clear that she did not think a child 

who was molested would lie about such an ordeal years later and rehash old feelings and 

wounds. (See Exhibit 3 at 91-93). Juror No. 12 made a credibility determination with 

respect to the victim before hearing any evidence at all. This demonstrates that this juror 

was biased in favor of the victim witness and could not “lay aside [her] opinion and 

render a verdict based upon the evidence in court.” Yount, 467 U.S. at 1037 n.12.  Juror 

No. 12 had views that were fixed in favor of the victim witness. Therefore Juror No. 12 

was admittedly biased and partial in favor of the State. Id.; Quintero-Barraza, 78 F.3d at 

1350.  Any doubts to whether or not this Juror was biased “must be resolved against 

the juror.” Gonzales, 214 F.3d at 1114 (emphasis added). 

 

C. Petitioner Was Prejudiced by Juror No. 12’s Bias in Favor of the State’s 

Victim Witness 

With respect to prejudice, during appellate and post-conviction proceedings 

evidence in the form of post-conviction testimony from a juror that he or she was biased 

in his or deliberation is not permitted. Therefore, to some degree, any appellate or post-

conviction argument, whether by the State or a defendant, related to the prejudicial effect 

AA 001127
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of an alleged error on a juror’s deliberation will always be speculation. However, the 

Supreme Court of the United States and the Ninth Circuit Court of Appeals have held 

that “[t]he presence of a biased juror cannot be harmless; the error requires a new trial 

without a showing of actual prejudice.” Dyer, 151 F.3d at 973, n. 2 (emphasis added); see 

also Martinez-Salazar, --- U.S. ---, ---, 120 S.Ct. 774, 782, 145 L.Ed.2d 792 (2000). To show 

prejudice, the defendant would need only to show that a juror who remained on the jury 

was biased, either actually or impliedly. Gonzales, 214 F.3d 1109. As discussed, supra, 

Juror No. 12 was admittedly biased. That bias cannot be harmless. Dyer, supra; Gonzales, 

supra; see also Martinez-Salazar, supra. Therefore, the fact that defense counsel did not 

challenge this juror for cause or use a peremptory challenge on her falls below an 

objective standard of reasonableness. Counsel’s failure to do so prejudiced Petitioner 

because the presence of a biased juror cannot be harmless and Petitioner was, in fact, 

found guilty. Therefore, Petitioner received ineffective assistance of counsel during jury 

selection, was prejudiced and is entitled to a new trial. Strickland, 466 U.S. at 694, 104 

S.Ct. 2052; Dyer, supra; Gonzales, supra; see also Martinez-Salazar, supra. 

 

III. GROUND TWO: TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO 

PROPERLY SANITIZE R.P.’S PREGNANCY SO AS TO PRESENT A 

COMPLETE THEORY OF DEFENSE 

 

A. The Fact That R.P. Was Pregnant and 16 At the Time She Made the 

Accusations Against Petitioner Went to the Heart of Petitioner’s Defense  

R.P. was 16 years old and pregnant when she told her mother about Petitioner’s 

sexual contact with her. The father of the baby was neither her cousin nor Petitioner. It 

was during this same conversation that R.P. told her mother she was pregnant. On the 

first day of trial, defense counsel moved to admit R.P.’s pregnancy and then question 

R.P. about said pregnancy as a motive to fabricate the accusations against Petitioner. The 

State objected pursuant to the Nevada Rape Shield Law.  (See Trial Transcript Day 1 

(“T1”) at 2-11). The State further argued that this would hurt their case because the jury 

would naturally think that the father of the child was R.P.’s cousin. The Court stated that 
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her pregnancy simply makes her appear as though R.P. has sexual relations with a lot of 

men (which is prohibited under the Nevada Rape Shield Law) and questioned how the 

pregnancy was relevant. Defense counsel argued that the pregnancy is important to 

disclose because if R.P. told her mother and family that she was a victim, this would then 

ease the treatment she would receive from her family once she also revealed she was 

pregnant. (See T1 at 11-17). Defense counsel knew from the onset of this case that this was 

central to the theory of defense: 

 

“In the declaration of warrant the officer says Roxana had just told her 

mother she was pregnant......She's blaming [Petitioner] for raping her to 

get her out of trouble for being pregnant by somebody else. If she tells 

her mom that she's pregnant, she's going to get in trouble. But if she says 

at the same time, oh, and I've been sexually abused by your ex-boyfriend 

for years, that's going to minimize any amount to trouble she would 

have gotten in for being pregnant in the first place. 

(See T1 at 5-7). 

This Court agreed that R.P.’s pregnancy cut to the heart of the Petitioner’s defense 

case but expressed that both the Court and the State were blindsided because the issue 

was not raised prior to trial in a written motion. (See T1 at 28-42). This Court then offered 

to let the defense sanitize the pregnancy and call it a “medical condition.” The defense 

objected to this compromise because teenagers do not get into trouble for simply having 

a medical condition but they do get in trouble for getting pregnant. (See T1 at 42-49). 

Ultimately, this Court denied the request to admit R.P.’s pregnancy pursuant to the 

Nevada Rape Shield Law and told the defense that it needed to think of another way to 

“phrase it, that it’s not the sexual conduct, there’s some consequences, she’s going to be 

in trouble for something…” so that it does not connote that R.P. had sexual contact as a 

minor. (See T1 at 50).  Defense responded by saying that there is no way to do this; their 

defense is “gutted;” and asked for a stay so as to file a brief with the Supreme Court of 

Nevada. (See T1 at 49-63). The District Court denied the request for the stay.  

On appeal, the issue of whether or not it was proper to admit R.P.’s pregnancy to 
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show motive to lie or be able to present a theory of defense, thereby subverting the 

Nevada Rape Shield Law, was fully briefed by both appellate counsel and the State. The 

Supreme Court of Nevada affirmed the denial of Petitioner’s oral motion to admit R.P.s’ 

pregnancy and found that the Nevada Rape Shield Law was properly applied. (See Order 

of Affirmance, Case No. 61865, attached hereto as “Exhibit 4,” at 6-7). However there was 

absolutely no discussion by the Nevada Supreme Court regarding the materiality of this 

evidence of R.P. pregnancy. Id.  In the instant Supplemental Memorandum, Petitioner is 

not attempting to reassert the argument made on appeal, which was that the District 

Court erred in denying Petitioner’s oral motion to admit evidence of R.P.’s pregnancy. 

Petitioner is arguing that his trial counsel did not effectively prepare for this issue prior 

to trial and furthermore did not sanitize the pregnancy, discussed infra at section III(B), 

thereby providing an incomplete and weak defense theory. This amounts to ineffective 

assistance of counsel. Strickland, 466 U.S. at 687, 104 S.Ct. at 2064; Kirksey, 112 Nev. at 

980, 923 P.2d at 1102. 

 

B. Defense Counsel Failed to Sanitize R.P.’s Pregnancy Despite Being 

Given the Opportunity to Do So By the Court  

"Few rights are more fundamental than that of an accused to present witnesses in 

his own defense." Chambers v. Mississippi, 410 U.S. 284, 302 (1973). Precluding a 

defendant from presenting evidence tending to exculpate offends Sixth Amendment jury 

trial, right to counsel, and confrontation clause guarantees. See Taylor v. Illinois, 484 U.S. 

400, 409 (1988)(providing that right of a defendant to present evidence "stands on no less 

footing than any other Sixth Amendment right"). It also abrogates Fourteenth 

Amendment Due Process guarantees, which "assure an accused the right to introduce 

into evidence any testimony or documentation which would tend to prove the 

defendant's theory of the case." Vipperman v. State, 96 Nev. 592, 596 (1980) (citations 

omitted); Crane v. Kentucky, 476 U.S. 683, 690 (1986).  

At trial, defense counsel did nothing to sanitize R.P.’s pregnancy, despite being 

given the opportunity to do so as so ensure Petitioner was afforded his Due Process right AA 001130
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to introduce into evidence any testimony or documentation which would tend to prove 

the defendant's theory of the case. Vipperman, 96 Nev.at 596 (citations omitted); Crane, 

476 U.S. at 690. In opening and closing statements, defense counsel termed the defense 

theory as “better him than me.” (See T3 at 17; T4 at 181-85). Counsel admitted that 

Petitioner and R.P. did have an inappropriate relationship but that it a) did not begin 

until R.P. was 14 years old thereby refuting Counts 1-10 and 12-22; b) was consensual 

from 15-16 thereby refuting Counts 11, 31 and 36; and c) penetration was not proven 

beyond a reasonable doubt thereby refuting Counts 32 to 35. (See T4 at 190-192). In short, 

the defense theory was that R.P. lied about when her sexual relationship started with 

Petitioner; what specific sexual acts occurred; and whether or not it was consensual. Just 

as Juror No. 12 questioned: Why would anyone lie about something like that?  

To answer that question, defense counsel needed to present the motive R.P. had 

for fabricating or embellishing her relationship with Petitioner. However, due to 

counsel’s failure to adequately prepare for the application of the Nevada Rape Shield 

Law, at the last minute counsel ultimately presented the weak defense theory that R.P. 

lied about her interaction with Petitioner because she was so afraid that Petitioner was 

going to tell her mother about her inappropriate relationship with her cousin, Yahir, as 

well as her inappropriate relationship with Petitioner. (See T4 at 182 and 193). Theoretic 

ally, with this lie, instead of being mad at her, her mother would focus her anger on 

Petitioner. First, it is nonsensical that Petitioner would tell R.P.’s mother about his own 

relationship with her daughter given that it would result in Petitioner suffering major 

consequences. Second, her relationship with Yahir occurred 5 years prior to the 

accusations she made against Petitioner. Given this temporal remoteness, R.P. would 

have plausible deniability regarding her relationship with her cousin due to the fact that 

Petitioner waited so long to tell R.P.’s mother, if he did, in fact, did tell her. It does not 

make sense that R.P would be so scared of her family knowing about a 5 year old brief, 

benign and harmless dalliance with her cousin, that she would make up a story as severe 

as, “mom, your boyfriend has been sexually abusing me for the last five years.”  
AA 001131
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What would have strengthened the defense theory of “better him than me,” would 

have been the argument that R.P. was so fearful of getting into trouble for making a 

serious mistake that is recent and that could negatively impact her the rest of her lift with 

respect to opportunities; her education; future relationships; her health; her psychological 

state; as well as her financial and living situations. This would make any parent angry at; 

fearful for; disappointed in; and upset with their child, far more so than having an 

inappropriate relationship with a cousin 5 years ago that has long since ended. Being 

pregnant at 16 presents far more life altering issues and results in more severe 

consequences from parents.  

While this Court ruled that the admission of the actual pregnancy was not allowed 

under the Nevada Rape Shield Law, a ruling affirmed by the Supreme Court of Nevada, 

defense counsel had the opportunity to sanitize the pregnancy. A simple way to do that 

would have been to call the pregnancy “a mistake recently made by R.P. that that could 

negatively impact her the rest of her lift with respect to opportunities in life, education, 

future relationships, her health, her psychological state, as well as her financial and living 

situation; a mistake that would make her parents angry at; fearful for; disappointed in; 

and upset with her and would result in severe consequences.” Doing so would have 

allowed the defense to present its complete defense theory, which is that R.P. lied to 

minimize the judgment and punishment she would receive for making a huge mistake, 

and simultaneously would avoid violating the Nevada Rape Shield Law.  

While defense counsel was not given much time to come up with a creative way to 

sanitize the pregnancy, this was simply because counsel failed to address this issue 

before the first day of trial. Failure to do so and failure to properly sanitize the pregnancy 

fell below an objective standard of reasonableness. Due to the fact that this was the only 

rational reason R.P. would have had for fabricating or embellishing aspects of her 

relationship with Petitioner, it cut to the core of the defense theory of “better him than 

me.” Given the fact that there was no corroboration for many of R.P allegations, that she 

changed her story multiple times, and Petitioner’s only defense was that R.P. was not 
AA 001132
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being truthful, had trial counsel properly sanitized R.P.’s pregnancy, the outcome of trial 

with respect to some of the counts, would have been different and Petitioner was 

prejudiced. Therefore, Petitioner received ineffective assistance of counsel and is entitled 

to a new trial. Strickland, 466 U.S. at 687, 104 S.Ct. at 2064; Kirksey, 112 Nev. at 980, 923 

P.2d at 1102. 

  

IV. CUMULATIVE ERROR 

The relevant factors to consider in determining whether error is harmless or 

prejudicial include whether (1) the issue of innocence or guilt is close, (2) the quantity 

and character of the error (3) and the gravity of the crime charged.” Mulder v. State, 116 

Nev. 1, 17, 992 P.2d 845, 854-55 (2000).  The issue of Petitioner’s guilt was somewhat close 

given that with respect to most of the counts, his conviction was based solely upon the 

uncorroborated testimony of R.P. Here, Petitioner was convicted of multiple counts (36 

total) of the grave crimes of Sexual Assault With a Minor Under the Age of 14, Lewdness 

With a Child Under the Age of 14, Open or Gross Lewdness, and Sexual Assault. He is 

serving a total sentence of LIFE with parole eligibility after serving eighty-five (85) years.  

As discussed supra, two instances of ineffective assistance of counsel occurred in 

this case—failure to challenge an admittedly biased juror and failure to properly sanitize 

R.P.’s pregnancy so as to present a complete theory of defense. These errors on the part of 

trial counsel were harmful due to the fact that with respect to most of the counts, the only 

evidence was the uncorroborated testimony of the victim, who changed her story 

multiple times.  As discussed supra in section III, R.P. had a motive to lie to her family 

about her relationship with Petitioner but that motive was never presented to the jury.  

Therefore, the Mulder factors weigh in favor of finding there is cumulative error 

warranting reversal of Petitioner’s convictions and a new trial. 

 

V. REQUEST FOR EVIDENTIARY HEARING PURSUANT TO NRS 34.770 
 

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing.  

NRS 34.770 provides: AA 001133
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1.  The judge or justice, upon review of the return, answer and all 
supporting documents which are filed, shall determine whether an 
evidentiary hearing is required. A petitioner must not be discharged or 
committed to the custody of a person other than the respondent unless 
an evidentiary hearing is held. 
2.  If the judge or justice determines that the petitioner is not entitled to 
relief and an evidentiary hearing is not required, he shall dismiss the 
petition without a hearing. 
3.  If the judge or justice determines that an evidentiary hearing is 
required, he shall grant the writ and shall set a date for the hearing.   

Nev. Rev. Stat. § 34.770 (1991). 

The Nevada Supreme Court has held that if a petition can be resolved without 

expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 

Nev. 1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002).  

A defendant is entitled to an evidentiary hearing if his petition is supported by specific 

factual allegations, which, if true, would entitle him to relief unless the factual allegations 

are repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove 

v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that “[a] defendant 

seeking post-conviction relief is not entitled to an evidentiary hearing on factual 

allegations belied or repelled by the record”).  “A claim is ‘belied’ when it is contradicted 

or proven to be false by the record as it existed at the time the claim was made.”  Mann, 

118 Nev. at 354, 46 P.3d at 1230 (2002). The district court cannot rely on affidavits 

submitted with a response or answer in determining whether the factual allegations are 

belied by the record. Id. at 354-56, 46 P.3d at 1230-31. Additionally, the district court 

cannot make credibility decisions without an evidentiary hearing. See Id. at 356, 46 P.3d 

at 1231 (rejecting suggestion that district court can resolve factual dispute within an 

evidentiary hearing and noting that “by observing the witnesses’ demeanors during an 

evidentiary hearing, the district court will be better able to judge credibility”).  

Here, Petitioner has alleged that trial counsel was ineffective for failing to 

challenge an admittedly biased juror and for failing to properly sanitize R.P.’s pregnancy 

so as to present a complete theory of defense. Because the juror admitted to bias and 

prejudice is presumed where there is an admitted biased juror, discussed supra in section 
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II, there are no issues of credibility or fact. However, the reason why defense counsel did 

not challenge this particular juror is an issue of credibility and fact.  

Therefore, this issue may not be determined by the district court without an evidentiary 

hearing. Mann, 118 Nev. at 354-56, 46 P.3d at 1230-31. With respect to defense counsel’s 

reason for not properly sanitizing R.P.’s pregnancy, this is an issue of fact and credibility 

and may not be determined by the district court without an evidentiary hearing. Mann, 

118 Nev. at 354-56, 46 P.3d at 1230-31.  

While the State may claim that the decisions not to challenge Juror No. 12 and not 

to properly sanitize R.P.’s pregnant were strategic in nature and therefore virtually 

unquestionable, that is unclear from the record before the Court at this time. Finally, 

Petitioner has alleged specific factual allegations, which if true, would entitle him to relief 

and these allegations are not belied by the record. Therefore, Petitioner is entitled to an 

evidentiary hearing under NRS 34.770. 

 

 Dated this    9th   day of November, 2018. 

 

/s/ Jean Schwartzer   

JEAN J. SCHWARTZER, ESQ. 

Nevada Bar No. 11223 

Law Office of Jean J. Schwartzer 

10620 Southern Highlands Parkway 

Suite 110-473 

Las Vegas, Nevada 89141 

Phone: (702) 979-9941 

Fax: (702) 977-9954 

jean.schwartzer@gmail.com 

Attorney for Petitioner 
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CERTIFICATE OF SERVICE 

 

IT IS HEREBY CERTIFIED by the undersigned that   9th   day of November, 2018, 

I served a true and correct copy of the foregoing SUPPLEMENTAL MEMORANDUM 

OF POINTS AND AUTHORITIES IN SUPPORT OF PETITION FOR WRIT OF 

HABEAS CORPUS (POST-CONVICTION) on the parties listed on the attached service 

list via one or more of the methods of service described below as indicated next to the 

name of the served individual or entity by a checked box: 

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Las Vegas, Nevada. 
 
VIA FACSIMILE: by transmitting to a facsimile machine maintained by the attorney or 
the party who has filed a written consent for such manner of service. 
 
BY PERSONAL SERVICE: by personally hand-delivering or causing to be hand 
delivered by such designated individual whose particular duties include delivery of such 
on behalf of the firm, addressed to the individual(s) listed, signed by such individual or 
his/her  representative accepting on his/her behalf.  A receipt of copy signed and dated 
by such an individual confirming delivery of the document will be maintained with the 
document and is attached. 
 

BY E-MAIL: by transmitting a copy of the document in the format to be used for 

attachments to the electronic-mail address designated by the attorney or the party who 

has filed a written consent for such manner of service. 

 

/s/ Jean Schwartzer   

JEAN J. SCHWARTZER, ESQ. 

Nevada Bar No. 11223 

Law Office of Jean J. Schwartzer 

10620 Southern Highlands Parkway 

Suite 110-473 

Las Vegas, Nevada 89141 

Phone: (702) 979-9941 

Fax: (702) 977-9954 

jean.schwartzer@gmail.com 

Attorney for Petitioner 
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OF RECORD 
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METHOD OF 
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CLARK COUNTY DISTRICT 

ATTORNEY’S OFFICE 

200 E. LEWIS AVENUE 

LAS VEGAS, NEVADA 89101 

 

pdmotions@clarkcountyda.com 

 

 

State of Nevada 

 

     Personal 

service 

     Email service 

     Fax service 

     Mail service 

 

 

GUILLERMO RENTERIA-NOVOA  

INMATE NO. 1092343 

LOVELOCK CORRECTIONAL CENTER 

1200 PRISON ROAD 

LOVELOCK, NEVADA 89419 

 

 

 

 

     Personal 

service 

     Email service 

     Fax service 

     Mail service 
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