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priscn, I, you know, dug in some legal -- some legal
work or whatever and figured out what my == what action
I had and what I was able to do. And so, that's
what -- once I found that out, that's when I started to
take place.

Q And isn't it true that you primarily pursued

that because you beliesve Your sentence was too harsh?

A Carrect.
] Dkaw.
ME. RYE: I don't have any other questions,

Your Honor.
THE COURT: Mr. Lasher?

MR. LASER: Thank you, Your Heonor.

REDIRECT EXAMINATION
BY ME. LASHER:
o So, Mr. Werre, of these six prior felonies,
only one resulted in a state prisen sentence; is that

corregt?

. Corract.
4] And that was for just 16 months?
A Yezm.
o And Mr. Rye asked about the plea colloguy
and -- where you went through -- or where it was asked

brsE 27
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of you did you discuss the possible defenses with your

dttocrney, remember -- do you remember him asking you
that?

B Yeah.

o But, you were only aware of the defenses that

he discussed with you?
) That he had -- that he had brought to my

attention, correct.

9] 50, that's why you would have answered the way
You did?

A Right.

0] You didn't know what you didn't know?

) Right.

MR. LASHEER: I have no further guestions.

THE COURT: Any follew-up, Mr. Rye?

ME. RYE: HNothing based on that, Your Honor,

THE COURT: All right. 8ir, you can have a
seat back at the table.

THE WITHESS: Thank you.

THE COURT: All right. &And next witness.

MR. LASHER: I have a guestion who's Wwithesses
it should be, |

THE COURT: &And if you're talking about lat -=-

I'll give vou latitude as to the attorney and =-

PASE 2B
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ME. LASHER: 0Okay. Sure.

THE COURT: -- but if Mr. Eye believas I'm
giving toco much latitude, make the objection, and we'll
go from thera,

MR. LASHER: 0Okay. 8o, we will call
Mr. Mouritsen.

ME. EYE: Your Honor, and I dida't dizcuss this
early on. Does the Court intend to take judiecial
notice of all documents in 20=-CR-00224, the tnderlying
criminal case?

THE COQURT: BAll right, 1Is there any objection
if I take --

MR. LASHER: No. I think we're —- you're
talking about the Presentence report and the pricors?

MR. RYE: Right. Whether than -- rather than
having to introduce all the Lranscripts and that szort
of thing.

ME. LASHER: Yeah. Mo, no. I have no
chbjection.

MR. RYE: PNotice of that case.

THE COURT: Let me just -- so, in terms of the,
ig it 20-CR-002347

ME. BYE: Yes, Your Honor.

THE COURT: All right. And my notes indicate

PAGE 289




10

11

12

13

14

15

18

lg

19

20

21

22

23

24

that there are Lranscripts sentencing and Arralgnment
transcript. Additionally, my file does contain Justice
Court proceedings.

Are you asking me to take judicial notice of
them?

MR. RYE: Your Honor, I don't think I']1l he
referring to anything in that. T know that's part of
the Court file. It does indicate that he had some
hearings in Justice Court. But I believe the record in
the District Court sets forth what had happened in the
Justice Court in the sense that the preliminary
examination was waived after the arraignment
transcript. That's also in the court record im DD2349.

THE COURT: All right,

MR. RYE: So, the Justice Court Proceedings, in
my opinicn, are not critical te this.

THE COURT: Okay.

Mr. Lasher, do you wish to have me consider the
Justice Court or do you want me to limit the --

MR. LASHER: Absolutely. I think yeu're going
to rely on it, and possibly even to simplify things, I
imagine, my petitioner's appendix.

THE COURT: Yeah. I think there was some

documents attached as well.

PARCE 30
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ME. LASHER: I have all of this information.
%0, I mean it's definitely in the record for purposes
of this habeas proceeding. But, I have no objection --

THE COURT: Okay.

MR. LASHER: ==~ if you —-- ¥you know,

THE COURT: Then what I'll -- just for purposes
of our record today, the Court will take judicial
notice of the file in 20-CR=00234, However, I don't
believe there's any Justice Court Lranscripts or
anything invelved. So, I'1ll limit the judicial notice
to the District Court portion of the file. TIs there
any objection to that?

MR. RYE: State has no objection to that, Your

Honor.
THE COURT: All right.
So, Mr. Mouritsen, if you'd come forward,
(Witness sworn.)
THE COURT: All right. So, take the stand.
Go ahead and state your full name for the
record,

THE WITNESS: Aaron Sittiporn Mouritsen.
THE COURT: And spell the first name.
THE WITHESS: Aaron, A-A-R-0=-N.

THE COURT: And spell the last name.
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THE WITNESS: Mouritsen. M=-0-U-R=-I-T-5-E-HN.

THE COURT: All right. And then the Court has
already spoken with the petitioner in this matter. He
understands that by guestioning you in this matter
today he's waiving the attorney/client privilege.

THE WITMESS: Okay.

THE COURT: All right.

Is there anything else we want to inform
Mr. Mouritsen regarding the attorney/client?

ME. LASHER: Just what I, you know, praviously
Put on the record, that the walver is only Lo the
matters that are discussed for purpeses of this
hearing.

THE COURT: All right. Anything further?

ME. RBRYE: No, Your Honor. The State's in
agreement with that.

THE COURT: &All right. So, go ahead with your

first guestion, Mr. Lasher.

ARROH MOIRITSEH,
called as a witness herein by the Petitioner,
having been first duly sworn, was examined

and tezstified as follows:

BAGE 32
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DIRECT EXBMINATION

BY MRE. LASHER:
] Dkay. Thank wvou for being here, Mr. Mouritsen.
Appreciate 1it.

Did you represent Eric Werre in 2020%

A ¥Yeg, I did,

Q Great. And you reviewed the discovery en the
casey

A Yes.

o And what did it consist af?

A I remember there being the report,. I remember

the police reports, and I can't recall everything that
was included in that discowvery.

Q Okay. &And do you have any recollection of
whether you shared the discovery with Mr, Werre-?

A He and T discussed it. I don't believe I
shared with him a copy.

] Okay. S0, you did not play for him any of the

oral recordings or voluntary statements?

A I did not play any of the recordings.

Q2 Any surveillance video?

A No; I did not.

o Did you advise him of any inveastigation that

¥ou had done in the case?

BPAGE 33
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A He and I discussed the evidence, At the time
we Waited a little bit to see whether or not the --
there would he -- the federal government was going to
take the case. And at that point in time, we were
wailting to see what testimony would look like from one
of the co-defendants.

0 Uh-hum. Uh-hum.

S0, there was no --

A I did not retain a private investigator. I
didn't de any separate investigatiocn.

o Okay. ©So =-- and so, you had a contract with
the County in 2020 to provide criminal defense?

A Teg.,

o And this maybe more for my edificatien than for
everybody else in this courtroom.

But, you would have had tec have gotten County
funds and hired a private investigator?

A Correct. We follow a process where we file a
motion requesting the funds, the funds are granted, and

then we retain the investigater.

Q Okay. And that's something that you have done?
P Correct. Yes,
2 And -- ockay.

Did you feel as though there was any
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investigation to be done in thia case?

A Ho, I didn't see a need far additional
investigation.
Q And did you advise Mr. Werre hssembly Bill 236

Was not retroactive and did not apply to him?

A We did discuss Assembly Bill 236.
o And did you tell him it didn't apply to him?
B Yes, it was my opinion that it was not going to

be retroactive,

4] When you discussed Ms., Sabin's voluntary
statement with Mr. Werre, what did you say to him about
that?

A 5o, when we discussed kind of our strategy
moving forward, once I had the chance to review her
testimony, the strategy would have had to been to
attempt to exclude that testimony for trial, and then
drgue that there was insufficient evidence. And
that's -- and that's what we discussed asz the potential
strategy moving forward.

However, it was my opinion and we did discuss
that I thought that we would be unsuccessful in being
able te exclude her testimony because of corroborating
evidence.

Q And what was the corroborating evidence in this
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case?

A The corroborating evidence wag, I believe was
the ATF had done a surveillance additionally that had
placed him in the residence. There was alsa a ping on
the cell phone which placed him in the vicinity of the
burglary at the time that it occcurred. as wall as
evidence that placed his cell phone in California in
the place in which the alleged gun sale had an
oCcCcurred,

In addition toe that, there was a placement of
him in the residence in which seme of the alleged drugs
as well as the firearms were located in the garage of
that residence.

0 And how much distance is there between

2920 West First Street and the gun storage facllity?

A I don't know.

g Less than a mile?

A It'd probably be less than a mile.

9] And did you retain a cell phone axpert to lock

at the informaticn and talk about the pinging?
.} I did not.
o And Mr. Werre's primary residence is in
Californiar is that correct?

2 That's correct,

PAGE 3¢
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MR. LASHER: I have no further questions at
this point.

THE COURT: Okay.

Mr. Eye?

MR. RYE: Thank you, Your Honor.

CROSS=-EXAMINATICN
BY ME. EYE:
o Good morning, sir.
A Good morning.
o How, as part of your work in eriminal defense,

have you handled Category A and B felaonies?

A I hawve.

2 Was that part of your regular caselocad?

A That was part of the regular caselecad.

Q And have you dene jury trials in those kinds of
Cases?

A I have done jury trials in Category A and B

felonies.

%] And have you done rlea agreements in Category A
and B felonies?

.} I've also dene plea agreements in both
Category A and B felonies,

0 Okay. HNow, do you recall how many times --
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well, let me just back up again.

Have you had prior cases involving stolen

firearms?

A Yes.

4] Controlled substances?

& Yasz.

Q Now, do vou recall in this case how many

meetings you had with Mr. Werre?
B I can't recall exactly, but I would put it
between six and ten.
ME. LASHER: OCbjection, speculation.
THE COURT: Yeah.

MR. RYE: TI'll try to do some additicnal

follow=-up.
THE COURT: All right. Go ahead and try to lay
a foundation.
BY MR. RYE:
Q Okay. 5o, you say between a certain number.
What are you basing that determination on?
A I can recall six visits. There may have been

more, but I can't recall.
] Okay. Do you recall where these 5ix visits
tock place?

A Those occurred here at the jail.
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n] And what about, do those include times that you
visited with Mr. Werre during court proceedings?
A No. Those =ix times are times whera T went

down to the jail.

Q Okay. And those visits took place within the
jail?

. fes, in the pod,

o Wow, did you have a chance during those wvisits

to discuss the case with Mr., Werre?

E I did,

o} Discuss the possible charges and penalties with
Mr. HWerre?

A I did.

4] The pros and cons of going forward with the
pPlea versus a trial?

A Yes,

(4] Wow, one of the issues that's come up is
Mr. Werre thought that the mandatory sentence in this
case was 2 te 15 years. Did you at any time tell
Mr. Werre that he would receive a definite sentence of
£ To 15 years?

o) Mo, I include that as well in the Guiley FPlea
Agreement. There's alsoc a section that explicitly says

that is -- there are those parameters, but it's up to
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the judge to determine the final sentence within those

Darametars.

W] And are you familiar with the Nevada sentencing
structure?

A I am.

o Did you talk to Mr. Werre about minimum and

maximum sentencing that you discussed alternatives in
this caszse?

A I did discuss it, including the Guilty Plea
Agreement, what i3 the minimum and maximum sentence far
@#ach charge that he plaad guilty to.

L In your experience, does the Court also CAnvass
the defendant on the possible punishment and that the
Court actually makes the decisien on the punishment?

A Ted,

Q Mow, what -- how would you describe Your
relationship with Mr. Werre during those wvisits?

A I would say at first he was fairly hesitant
when we == the first few meetings that we had. And
then I think our relationship got better, and he was
more open with me towards the time where we entered the
pPlea and time of sentencing.

Q Did he ever express any dissatisfaction with

Your representation in those meatinga?
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B At the very of the beginning he was concerned,
but then he overcame that.

Q Okay. Be, as you went to the arraignment,
change of plea, and -- or the Plea in this case, did he

@Xpress any concern about your representation?®

B Ho, he did not.

o At the sentencing?

B Mo, he did not.

o Now, did you alsoe have discussions with

Mr. Werre's father?

B I did. He stayed in very good contact with me.
o And do you do that often in cases?
A Well, he called me, and then I tald his father

that I needed to make sure Mr. Werre was okay with me
Speaking to him about the case, Mr. Werre confirmed o
me that he was okay with it, and then I did speak with
his father. I only do that in cases whare the
defendant is okay with it.

] Okay. And so, did that give ¥ou a chanece to
learn a little bit about Mr. Werre's background?

B I did. Actually, he gave me a lot of detail in
regards to Mr. Werre's background, and he was very
helpful in helping me prepare the sentencing.

o Okay. And can you describe just a little bit
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for the Court how you used that to prepare for
gentencing?

A I mean, the main focus was the fact that
Mr. Werre's father was very supportive of him, and he
was very willing to help him when he -- when he got out
of prison to assist him in getting employment and
staying on the straight and narrow and making sure that
he had the support that he needed,

And it was very clear to me from talking to him
and alse talking to Mr. -- and him talking about
Mr. Werre's girlfriend, talking to Mr. Werre's
girlfriend, that they weuld be very supportive of him
being able to be sucecessful upon release. And so, I
used that as the main point in my sentencing to show
that Mr. Werre would be successful upon release and was
unlikely to return to the court.

3 And did you discuss with Mr. Werre the possible
defenses in this case when ¥ou were discussing whether
or not to plead guilty?

A I did.

Q2 And what defenses do you remember discussing
with him in partiecular?

A The main defense that we discussed was to argue

that he had been dewn here for -- looking for
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employment, and that while the two other co-defendant's
had been involved, he was actually just down here for
something else and had not been connected to it, and
there was insufficient evidence ta connect him to the
crime.

Q Okay. ©Did you also -- and what Was your
professiocnal opinion with Tespect to that defense?

A I believe that it was a decent defense prier tao
the introduction of the —- I believs that it was a
closer case prior to the introduction of the
co-defendant's testimony. But, the co-defendant's
testimony combined with the evidence was likely to --
we would likely lose at trial.

o] And is it true that early on in the case that
Mr. Werre was charged with, T believe, 43 counts? Does

that scund right?

A I believe it was 43. It was =-- yes, it was 43
counts.

Q But a significant number of charges?

A Yes,

Q The majority of which were Category B felonies?

A That's correct.

4] And the majority of which involved firearm
offenses?

PRGE 43
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B That's correck.

Q Now =-- or firearm related offensaes?

B Correct.

Q How, did you discuss with Mr. Werre the

concerns and possible defenses related to the
co-defendant, Ms. Atkins, or I believe her actual name
is Ms. Sabin? Did you discuss that with him during
your representation of him in this case?

A I.-dgid.

0 Describe that briefly for the Court, that
discussion, what you include, hcow ¥ou evaluate those
kinds of defenses.

A I discuss with him that I thought that if she
ware Lo testify, that there was a high likelihood of
convictien. And based on that, our hesat Strategy would
be to exclude -- or motion to exclude her testimony.
And to argue that there was insufficient corroboerating
evidence connecting him to the crime without her, and
therefore her testimony should not be included. &nd I
thought that was our best bet moving forward, But, I
alse infermed him that I thought it was unlikely that
that strategy would succeed.

] And what led vou to conclude it was unlikely

that strategy would succeed?
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A Under the HNRS, essentially it's required -- for
a4 co-defendant's statements to come in against another
co-defendant, it's required there is corroborating
evidence that has a tendency to connect the defendant
to the crime without the co-defendant's statement. And
1 felt that the fact that he had been observed at the
residence, that he was found -- or ebserved at kthe
residence with the cell phone and the cell phone
infermation, that wWould be eancugh to allow her
statements to come in, and that would likely mean that
she would be able to testify at trial,

o And did you have a chance to review all the
reports and the investigation in this case?

A I did. I reviewed everything.

o And what was your opinion generally of the
investigation done by law enforcement?

A I felt that this was an above par
investigation. I think the federal government's
involvement, actually they were much better written
reports that I'm usually used to seeing.

] And was the Lyon County Sheriff's Office also
involved?

R Lyon County Sheriff's Office was alse involved.

Q And you had a chance to review all those
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reports as well?

A I reviewed those reports as well.

] Did you review those reports with poessible
motions and defenses?

A I did. I reviewed those to see if there was
any motions or defenses to exclude any of that
evidence,

Q And other than what's been discussed, did you
have anything that you wanted to do other than what you
did in this casa?

il I zan't recall.

2 Okay. Now, at any peint did ¥you tell Mr. Werre
that he had to plead guilty?

A Ho.

2 Were you willing to go to trial if that was
Mr. Werre's decision?

A I was.

] Your opinion, it was Mr. Werre's decision to
plead guilty in this case?

A Tes.

Q One of the other issues that's been raised in
the post-conviction involves the category of controlled
substance in this cassa.

You know that in Nevada methamphetamine is a
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Schedule I controlled substance?
A ¥ea.
Q And has it been your understanding that it's

been a Schedule I controlled substance for many years?

A As far as I know, the entire time I'we
practiced.
Q Ckay. And to your knowledge, is there any law

in Nevada or elsewhere that says that is an invalid

classification?
& Not to my knowledge.
o And because it's classified as a Schedule I

controlled substance, it fits under the trafficking
Statute for Schedule I controlled substances?

A Yeg.

] How, did you ultimately negotiate a plea in
this case?

A I ~did:

o And did wou confer with Mr. Werre before you
decided to try and negotiate a plea? |

A I daid.

o Can you describe for the Court what Yau do
generally when you're going to try to negotiate a plea?

A I review the evidence, I go down and I discuss

the matter with the defendant, and then I usually reach
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out to the District Attorney's Office to se2 whether or
not they already have an offer, and then I discuss it.
In this case, it was, I think, much more involved. 7T
fpent -- I spent some significant time speaking with
the district attorney in regards to trving te find a
negotiation that would minus his potential of fail --
or prison time.

o Okay. And so, when you said you spent
considerable time with the distriet attorney to discuss
the case, do You remember who the deputy district

attorney was in this case?

A It was Matt Merrill.

0 Okay. And have you worked with him previously?
. I have.

4] And sc, in this particular case, was it a

scenario where he said this is what you have to plead
guilty to and there was no discussion?

A Mo. He made an criginal offer, and then I
counter-offered, and we went back and forth multiple
times.

o And so, was -- did he come off the original
offer in this particular case?

A He did.

o During the course of those discussions was
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AB236 part of your calculus in determining what an
appropriate plea might be in this case?

A It was. Even though -- I argued that even
though it did not apply reétroactively, the fact that it
had been passed was good reason to provide better
negotiation because it's obviously the intent of the
legislature to reduce the penalties for this. And even
though that wasn't yet in effect, it met the interests
of justice to reduce those penaltlies.

Q2 And were you successful in those arguments with
the Distriect Attorney's Office?

n I was.

) And de you remember -- isn't it true that

Mr. Werre ended up pleading guilty to four charges?

B Yes,

2 All Category B felonies?

A Yas.

] And that there were no Category A felonies?

A Yes.

W Even though he was charged originally with one

Category A felony?
h That's correct.
o) Okay. MNow -- and after you were able to

negotiate what you determined te be 3 reasconable plea
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based on the totallity of the case, did ¥You discuss that
with Mr. Werre?

A I did.

0 And what was his reaction when You presented
him with that plea?

A I believe we discussed it on two ocecasiocns. He
Was -- he was criginally recalcitrant to take it; but
then agreed that it was a good idea.

o] and did you discuss the pros and cons of taking
that plea with him?

. I did. I compared it to our cpticns at trial
and what I thought the likely ocutcome at trial would
be .

Q And you provided that professional opinien to

Mr. Werre?

A I did-.

0 And it was ultimately his decision to plead
guilty?

A It was his decision.

Q2 At any time after the arraignment and before

sentencing, did Mr. Werre appreoach you about changing
his plea or withdrawing his plea?
A WMot that I recall.

0 S0, after the plea was entered -- or let me ask
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Just briefly.

Did you review the plea agreement? I may have

already asked you that,

A I did.
Q Ckay. And did you review it with Mr. Werre?
A I did. Before court I provided him with a

copy, I went over each part of it with him, and then
left it with him to read and revieaw and then sign.

Q Okay. And at any point did he gxpress to you
that he had gquestions about the pPlea agreement?

A I don't recall if he had Juestions or not.

Q Was it your impression that he had any
misunderstandings about the plea agreement?

A Wa.

Q What did you deo as his attorney between the
time of arraignment and the time of sentencing?

A During that time I spoke with his father, and
Spoke with his girlfriend about what his cptions were
in terms of when he was released. And then I alse
talked to his father about potentially coeming up to
testify, but he was unable to do so,

] Ckay. And did you aszk Mr. Werre if he wanted
any other witnesses or evidence?

A I did.
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Q And what did he tell wou?

A I don't recall the answer.

8] Tkay, But, in any event, vyou didn't have any
other witnesses or evidence?

) That's correct.

2 Okay. BAnd so, then how did ¥ou determine what
your sentencing argument was going to be?

B 1 centered my sentencing argument arocund what I

believed was his best chance. That when he =-- that it

was likely that he'd be Serving some prison time. But,
showing the judge that it was likely that when he was
released, he'd be very successful because he had a good
family support network, and had a good -= lot of good
opticons for employment and things like that,

And so, I focused instead on the fact that he
would be able te be successful upon release from
pPriscon; and so releasing him from prison earlier was
more likely to be able toc put him to work garlier
succassfully.

Q Okay. &And in this particular case you asked
that the court depart from the Presantence
Investigation recommendation?

A That's cporrect.

Q And you still suggested that some prizon time
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was probably appreopriate in this case?

-} I did. I recommended a prison sentence.

o And why did you do that in this case?

A I knew that it was a likely outcome, and I
believe -— I can't recall whether or net one of the

trafficking still had a mandatory minimum prison
sentence, I can't remember whether there was or net
anything in involved in that.

2 Dkay.

) But I believed it was a likely outcome, and so
to make it to not come off as unreasonable, I wanted to
present a reascnable argument.

o And 1t's your professicnal experience that You
tend to do better at sentencings if you make an
argument that 13 more reasonable basaed on the facts of
the case?

B Yes. I think if I give an absclutely absurd
recommendation for a sentencing, it's likely that a
judge iz not going to listen to anything that I have to
say on the subject if I'm already coming off as absurd.

o And did you discuss the sentencing hearing with
Mr. Werre?

Y I daid.

il And did you discuss what your plan was for the
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sentencing?

A I can't recall.

Q Okay. And with respect to the sentencing, did
You review the Presenternce Investigation Report?

A I dad.

Q That's the report that's provided by the

Division of Parcle and Frobation?

B That's correct.

4] Includes background information on Mr. Werre?
A That's esrrect.

o Also, information related to the offense?

A That's ecorrect.

Q And did you have a chance to review that

Fresentence Investigation Report with Mr. Werre?

B I did, and I also provided him with his ocwn
cCopy.

] And was he allowed to make comments on it to
you and provide you with any factual corrections?

A He was, So, I took it ino to him, allowed him
to read and review it, and then let me know if there
was anything on it before going in for a sentencing.

Q And do you recall whether or not he had any
major cencerns with the Presentence Investigation?

h There were no major concerns. I can't recall
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our conversation specifically about the Presentence
Investigation Report.

0 Okay. Fair encugh to say that the Fresentence
Investigation Report in this case included the

background, social background on Mr. Werre?

A It did.

0 Family background?

A It did.

Q Substance abuse?

A It did.

2 His prior criminal record?

A It did.

Q And then also Mr. Werre in this particular

case, I believe, made a written statement where ha

apologized for what he did in this case. De you recall
that?

A I den't recall.

o Okay. But, he was nevertheless allowed to make

4 written statement?

A Yes.

] And do you remember if he did an allocution at
sentencing?

A I don't recall.

o] Okay. But, you told him of his option to make
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an allocution at sentencing?
A I did. I generally recommend -- well, I
usually want te geo over the allocation with them -- ar

allocution if they want to say Something beforehand,

o Okay. And that's your standard practice?
A Standard practice.
Q And you -- do you ever tell them yeu have to

say something?

A Ho. And in fact, I recommend that if Chey
don't have anything -- you know, if they don't hawve
anything, then they shouldn't just spedak. I find that
defendants cften make themselves more trouble by just
speaking off-the-cuff during that allocution than not
speaking at all,

] Now, and you're aware of the court sentence in
this case?

A I can't recall off the top of my head. But

=
i
[

0 But, it was different than what you asked for
in the =-=- in the case, correct?

F1 It was.

o But, your understanding was that the court
sentence was within the parameters that were allowed by

the statute?
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A It was within the Parameters.

Q And are you aware of any Nevada law that says
the penalties for the Category B stolen firearm or
Category B trafficking are unconstituticnal as cruel
and unusual punishment?

A Mo .

2 Now, after the sentencing did you discuss with
Mr. Werre his right to appeal?

A He and I discussed it briefly, and then I alsc

discussed it in more detail with his father.

o Okay. And did he ever contact ¥ou to file an
appeal?

2 He did not.

o Okay. Did he express frustration with your

representation after the sentencing?

A He did not.

2 Did he express frustration with the sentence?
A Yas, As did his father.

Q Were there any discovery issues or anything in

this particular case?

A Ha, I had nec discovery issues, In fact, the
district attorney went out of the Wway to personally
bring me a copy of the interview that was done with the

co-defendant immediately after he had a copy of it,
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Q And s0, you talked a little bit about your
decision not to hire an investigator in thia case?

A I did.

o And so, just the process, you have to file &
motion or whatever, Have ¥ou ever had a motion for an
investigator denied?

A I've never had one denied.

Q So, 1t's really just a pro forma, you reguest
it and then you hire the investigator?

A That's correct. And I've always received the
funds that I've requested as well,

Q So, you don't do it because of any kind of
additional work or fear that the court's going to deny
it, you just evaluate the case by case basig?

B Mo. I have a form. I can prepare it in less
than a4 minute and have it ready to go.

) Okay. So, in this particular CasE, YOour
decision not to hire an investigator was based on the
investigation, your discussions with the District
Attorney's Office, and your discussion with Mr. Werre?

A That's correct.

Q Was anything during the course of the case
brought to your attention that would have changed your

opinion to hire an investigator in this case?
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A Ho.
Q And you indicated that you did discuss ABZ36
with the District Attorney's Office. Did you discuss

that with Mr., Werre?

A We did discuss the fact that thers was that law
that had gone into effect, that went inte effect in
July. I don't know if I called it AB23§ specifically,
but I referred to the contents of it.

Qo Okay. And so, you were aware of that during
the course of your negotiations in this case’?

A I was. I had -- I had actually planned on a
variety of cases to argue AB236. I did a significant
amount of research thinking that I might be able ta
apply it retroactively to =- I had three or four
different trafficking cases that I was doing research
and conecluded that it was unlikely that I would
succead.

Q And isn't it correct that to this date there's
no decigsion in Wevada that says it's retroactive?

A As far as I'm aware, yes.

THE COURT REPOETER: Aa far as what?
THE WITNESS: As far as I'm aware.
MR. RYE: I den't have any other guestions,

Your Honor.
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THE COURT: All right, Mr. Lasher?

ME. LASHER: Thank you.

REDIRECT EXAMINATION
BY MR. LASHER:

[ 8] So, Mr. Mouritsen, you had a contract with the
County in 2020 to provide criminal defense. Could you
describe that contract?

B S0, the contract is to represent indigent
defendants for the -- for the Lyen County. At the time
there were two other individuals who alsoc had a
contract. And then if there were multiple
co-defendants, we would each take an individual
co-defendant. But, additionally we each covered a
region. At that time I was mainly covering Fernlaey
cases coming out of Fernley, HNevada.

0 50, you were basically -- you and two others

were basically the public defenders of the entire

county’?
A That's correct,
Q And so, typically how many cases would you have

at a time then?
B I don't know the exact number of misdemeanor

cases. I do know that we averaged about 140 felony
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Cases a year.
Q And so, at that peint in 2020, you had been

licensed to practice four or five years?

A That's correct.

Q And had you had any prier cases with 44
charges?

A I don't recall. I believe I did have one that

had more than 50 charges invelving a sex assault case.

Q And were you required to keep billing sheets
for the County?

B No, I did not keep any billing sheests.

Q 50, there was nothing preventing vou from
filing the motion to exclude Ms. Sabin's wvoluntary
statements?

A There was =-- there was not. The reason I did
not move forward with that is as a general rule, once I
file that motion or we move forward, it's likely that
the offer that was previously made would be rescinded
by the District Attorney's Offica.

4] A3 a general rule, but in this Ccase Was that

conveyed te you by the prosecutor's office?

A It was not directly conveyed, no.
Q And what is the lavel of corroboration that's
neadad?
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A What do you mean?

0 80, there's a standard for corroboration., What
does the case law say concerning the level af
corroboration?

A I don't -- I don't recall.

Q What is the jurisprudence regarding whether
there has to be corroboration for each charge or just
@anough to bring the statements in?

A I'm trying to remember the exact wording when I
looked at it. I want teo say -- I can't recall.

Q 30, you mentioned you did some research into
retroactivity of ABZ236 or however you might have
referred ta it.

Nonetheless, you didn't mention that at
sentencing; is that correct?

A That's corract.

Q And in yeur research, did you see that
ASsembly Person Yeager mentioned it would bhe unfair if
it was not reatroactive?

A I did not.

Q 50, you mentioned that methamphetamine iz a
Schedule I controlled substance in Nevada.

Are you aware of how the federal government

schedules it?
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I am not.
Are you aware of NAC 453.520(4) (e} ?
I am not.

I'd also like to ask, what ara the Jrounds for

appeal when a plea is entered?

A

For post-sentencing -- are ¥ou asking, like,

what I would appeal?

@

Well, Mr. Rye asked rapeatedly about whether

Mr. Werre had indicated he wanted to do an appeal. BAnd

g0, I'm just wondering when somebody puts in a plea,

what is your understanding of the potential appellate

issues?
A

of mrror

A cruel,

itaself.

appeal.
Q

in which
A

Q

Potential appellate issues could be some sort
during the arraignment or sentencing procesas.
unusual punishment in regards to sentence

Those are the main cnes that come out in an

But there is still a separate habeas proceeding
other types of issues can be raised?
Correct.

Okay. &And Probation and Parele is -- it's s

State agency, correct?

A

2

That'zs coerrect,

And in some ways they're tasked with being kind
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of experts as to recommendations far things such as
sentencing?

A That's correct.

] S0, they're not absurd in any sense? Their
tecommendations or roles, you wouldn't Categorize them
as absurd?

A I think because they use the gystem and don't
always focus on -- or don't necessarily know the
individual in the same way or the case and they use a
point system, sometimes their recommendations can, I
think, be absurd.

MR. LASHER: <Court's indulgence?
I have nothing further.

THE COURT: All right, Mr. Rye?

RECROS5 EXAMINATION
BY MR. RYE:
Q2 Mr. Mouritsen, I just want to clarify.
I mentioned 43 counts, but in reviewing the

amended criminal complaint, it looks like -- looks like

there were 35 counts., Does that sound right?
A I can't recall exactly.
Q2 But, it was many counts?
A It was many counts.
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2 Okay. And are you aware of anvthing in the
legislation, ABZ236, that indicates it's retroactive?

A There's nothing in the language itself that
indicates either way, whether it is or ign'tk
retroactive as far as I can tell.

o But, there is language that Says certain

sections are effective an July 1, 2020, correct?

A That's correct.

Q And that date was after this offense was
committed?

A That's correct.

MR. RYE: I don't have any other questions.
THE COURT: Any follow-up, Mr. Lasher?

MR. LASHER: MNothing further, Your Honaor,

THE COURT: All right. 1Is Mr. Mouritsen done

for today then? 1 can let him go?

MR. LASHEER: Yes.

THE COURT: OQkay.

Thank you. Have a good day.

THE WITHESS: Thank you.

THE COURT: &All right. Any additional
witnesses cr evidence?

ME. LASHER: HNeo additiocnal witnesses, Your

Honor.
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THE COURT: All right. Would the State wish to
PUL on any additional witnesses or evidence?

MR. RYE: HNo, Your Honor.

THE COURT: 0Okay. All right. Do we want to
take five minutes, and then I'1l]l hear closing?

ME. LASHER: The Court's Pleasure, whatever.

THE COURT: All right. We'll take five
minutes, and then I'l1 hear closing arguments.

ME. REY¥YE: Thank you, Your Honor.

(Recess, )}

THE COURT: So, let's go back on the record.

All right, Mr. Lasher, your argumenkt?

ME. LASHER: Thank you, Your Honor,

Your Honor has reviewed my pleading. So, I'1Y,
you know, I'll be brief. But, you know, fundamentally
trial counsel here failed in many ways resulting in a
sentence that was far beyond what was recommended by
Frobation and Parole. And the Court has to look at,
too, the record itself and not pozt—-hac
rationalizatiens. &and I think the record here speaks
fer itself.

S0, I contend that trial counsel cculd have
done more to inform this Court of everything prior to

sentencing. Despite the research into AEZ238, the
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record is clear, it did not coeme up. And I think
effective counsel would have argued in light of the
massive restructuring of eriminal law here, that that
should be a factor in this Court's decision to hew to
the Frﬁhafiqn and Parele sentence.

A mere six months later and this most seriocus
charge here would have been a Category C case with the
possibility of probation. I think that sheuld be
weighed in the mix here given that Mr. Werre was really
at the wrong place at the wrong time.

I think that effective counsel alsc would have
arguad the relative culpability. BAgain, tying in with
Mr. Werre being at the wrong place at the Wrong time.
He was out here for a job interview. He was staying at
a house that had narcotics and firearma, but he did not
have access to the narcotics. S0, clearly Mr. Werre's
culpability was much lower than the people who lived in
the home and had much more evidence of culpability in
terms of amounts of money on their person, firearms,
pay/owe sheets, and whatnot,

So, 1in terms of what was presented here at
sentencing, I think that this Court would have
benefitted with a little bit more information.

In terms of the State's argument that there
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would be no prejudice, Probatien and Parole took into
account Mr. Werre's pricrs, and they still made a
recommendation that was significantly less than the
sentence that ultimately was handed down. They are
professionals. I realize the Court has discretion to
go beyvond their recommendation, but to call their
tecommendation absurd I think indicates that some of
the rationals presented here were pest-hoc.

Again, the record speaks for itself. Thare
could have been a motion te strike the voluntary
statement of the co-defendant, but that was not done.
From there, then there could have been a differant
assessment as to what should happen going forward.

And if I might have the Court's indulgence for
one 2econd as to the other points as well?

You know, the last point that I will make is
that Mr. Werre's testimony was that he was not fully
advised of the possible defenses. Had he better
understood the regquirements of corroboration, he would
not have entered intoe the plea. And 30, I don't think
that it was a veluntary plea.

And I also think prier to advising Mr. Werre
about whether to plea in a case this serious, one of

the most serious cases that has ever been presentad,
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there was a duty to do investigation. Strickland makes
it clear that any strategic decision must be based on
reascnable investigation, and in this case it just was
not dene. Had there been some investigation, we had
testimony today, it seems reasonably probable that a
different plicture of Mr. Werre's rele would have
emerged. And --

THE COURT: Let me interrupt you. Aall right.
S0, then the investigatien goes to the sentencing and
not the decision to plea?

ME. LASHER: It®s a fair question. Your Honer,
I think it actually goes to both. S0, I think it goes,
you know, to the advige prior te plea, but then alse
inte the argument of relative culpalrility. You know,
in a case thiz heavy where somebody is facing three
decades, six weeks between beginning representation and
Plea seems very, very precipitous.

THE COURT: 0Okav. Go ahead.

ME. LASHER: &nd then, you know, just finally
whether Mr. Werre expressed dissatisfacticn is
irrelevant to the calculus here. You know, Strickland
just makes it clear there are twao pProngs. Was
counsel's representation reasonable, and was Mr. Werre

prejudice,
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For the reasons I've indiecated, it was not
adeguate under the sixth amendment, and he was
prejudiced because I think this Court would have had a
more robust picture prior to the sentence, and the
information would have been helpful in arguing that
P and P's recommendation should be followed.,

And with that, I'1l submit ie.

THE COURT: &all right, Mr. Rye?

ME. RYE: Thank you, Your Honor.

That is true in this case that Mr. Werre
received a significant sentence. However, that alone
is not a basis for this Court to Jrant post-convistion
relief. As Mr. Werre sits here teday he's guilty.
This is not a time where the Court gets to re-evaluate
the evidence and decide somehow that his culpability is
less than what he plead guilty to. The law pronocunced
him guilty. He stands before you guilty,

The issue before the Court today 1is was his
counsel ineffective. And you heard the testimony of
Mr. Mouritsen covering what he did in this case, and he
did everything that should be expected of counsel. He
reviewed the reports. He spoke with the District
Attorney's Office. He discussed the reports and the

evidence against Mr. Werre several times during the
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representation.

He evaluated the case based on his professional
Judgment and made a determination of what he thought
might be best for Mr, Werre, but the whole time
allowing Mr, Werre to retain those decisions that were
his. Which is the decision to plead guilty or whether
to go to jury trial. He provided Mr. Werre with
Sutficient information to make that decisian,

The court in evaluating what he did in this
case can consider Mr. Werre's background, =six pricr
felony convictions. He spent a significant amocunt of
his adult 1ife, by his testimony, in the criminal
justice system. And the court can certainly take that
into account as to whether or not he understocd this
process. He understood what was going on.

Mr. Mouritsen testified clearly that he went aver the

Guilty Plea Agreement. He went over the charges, the

range of penalties that's set forth in the Guilty Plea
Agreement. That's set forth in the transcript.

All of the things that Mr. Mouritsen is
required to do to make the plea voluntary and make sure
Mr. Werre understood were done in this case. His
representation was reasonable under any Strickland

standard. There is no requirement for investigation in
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every case. The reguirement is that an investigation
be done when it's warranted by the facts and
circumstances.

How, we can argue culpability, but that -- all
that information is before the court at the time of
sentencing. You have the Presentence Investigation,
Clearly states that when the officers approached
Mr. Werre, he was at the house where the guns were
located, where Ms. Sabin and the othar co-defendant,
Mr. Kennedy, lived. 1In his pocket when the pelice pat
searched him is methamphetamine. In the house is
methamphetamine. This is a serious case. Owver 80 gquns
stolen. Ewvidence indicating they were sold in
Califernia to a Mexican cartel, &And Mr. Werre is
linked throughout the reports that Mr. Meuritsen
reviews, as being involved in those transactions.

He was charged with 35 counts in the -- in the
Justice Court. All -- one Category A felony and the
rest Category B felonies. Mr. Mouritsen has an
obligation under Strickland, based on the Lafler v.
Cooper case and its progeny, to be effective in plea
negotiations. What Mr. Mouritsen testified ta in this
case, he had numerous meetings with the Da's Office.

He negeotiated a plea from 35 counts, including one life
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gentence Count A, to four counts of Category B felony.

And based on the faects, the totality of the
facts and circumstances in this case, that work by
Mr. Mouritsen and his evaluatien of this casge is
reasonable. That's the only standard. Mot that
Mr. Werre gets the best pessible deal, Wot that he
gets off scot-free, not that he gets probation, but
that Mr. Meuritsen pProvided reascnable represantation,
and there's nothing in the record before this Court
that would indicate otherwise.

There's a lot of discussion about he didn't go
over the defenses with Mr. Werre. Howewver, that's
contradicted by Mr. Mouritsen himself. He Said that hae
discussed the testimony of Ms. Sabin with Mr. Werre,
and in his professional opinien, it was coming in. And
this Court knews the standard. That Corroboration can
be taken from the circumstances and evidence as a
whole, Cheatham v. State 104 Nevada H00.

Which in that case, the facts wers essentially
that it wasn't an isolated incident where that perscn
was with the co-defendants, but was over a course of
time, Guess what? Same evidence in this case. They
had evidence based on the surveillance, as you heard

from Mr. Mouritsen today, by officers that Mr. Werre
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was around the house. He was driving the motorcycle.
He was doing other things that showed involvement with
the co-defendants. It wasn't an isclated, wrong place
and wreng time. He had the methamphetamine in his
pocket. He waa at the house with access to the Quns .,
All that information was previded te the court in the
Presentence Investigation.

And it was discussed -- maore importantly, it
was discussed with Mr. Werre by Mr. Mouritsen. and
it's a reasonable decision. Would it be right or
wrong? That, again, is not the guestion befere the
Court, It's whether Mr. Mouritsen provided adeguate
representation. And with respect to the defsnse of the
co-defendant testimony, he certainly did.

He also told the Court that they discussed
other defenses which he thought were decent, ineluding
the culpability. Although that got werse after
Ms. ZSabin agreed te testify. She made a statement to
law enforcement and recorded the statement. 30, that
is evidence against Mr. Werre that any reascnable
attorney would consider in advising his or her client
what to do. That's exactly what Mr. Mouritsen did.

As far as AB236, he indicated that he discussed

that with Mr. Werre, that he researched it, he had
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several trafficking cases going., There is not a case
in Nevada that says it's retroactive, The bill itself
says that its effective provisions related to
controlled substances and other eriminal Penalties are
effective July 1, 2020.

THE COURT: Was there any unpublished opinions?

MR. RYE: There is ap un -- a couple
unpublished =-

THE COURT: Published,

ME. RYE: =~- gpinions that indicated it igs not
retroactive. It would be nice if the Supreme Court or
the Court of Appeals decided one way of the other in
published opinion, but te my knowledge, and Mr. Lasher
may know otherwise, I'm not aware of a Published
opinion,

But., I think the State rcan rely on the
published opinion which is eited in the State response,
which is the Second Judicial District Court. I can't
find the cite right now. But, it's a case that dealt
with retroactivity in another -- State versas Second
Judicial District Court, 124 Nevada S564. And the
analysis in that case is applicable in this particular
case with AB236.

And I will discuss briefly the prejudice prong
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with respect to the AB23g argument. The petitioner
wants this Court teo think that well, if you apply
AB2Z36, you get the same plea deal. That's not true
either. That is not the way the system works. You
consider that in the calculus, you may adjust the plea,
but just lock at the crimes that were committed, and
there's no difference in the penalties if wvou look at
the actual crimes.

He was charged initially with possessing, I
believe, about B0 plus grams of methamphetamine. Which
under the old law was in farct = Category A. Under the
new law is a Category B with 2 to 15 Year sentence.

Sc, you can't speculate that ch, because of ABZ36, the
State would automatically previde a reduced charge. If
you loock at facts of what he actually did, the penalty
is what he was sentenced under.

The same thing with the firearms charges.
Again, they changed the burglary statutes with respect
to entering a structure other than a residence, and it
i3 a lesser penalty. But, it 1s not if ¥ou gain
possession of a firearm or have a firearm during the
commission of the crime. It remains the same penalty.
And so, in this particular case, the firearm penalties

are not adjusted significantly because of the change in
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ABZ238 .

30, the State's position is there is no
prejudice. Even if you found that somehow ABZ36& would
have changed this, you rewind the clock, he still gets
the same penalties because the statute still provides
the same penalties.

And the gripe in this case deals with the
sentence, and that is not a basis for this Court. &as
long as the sentence is within the statutory guidelines
he's made aware of and enters his Plea voluntarily,
this Court cannot grant post-convietion relief because
the penalty in the petitioner's opinion is too hefty.
And that's what they asked for in this particular case,.

The petitioner has not shown this Coaurt
anything that Mr. Mouritsen's done that was
unreasonable or below the standard established by
Strickland. Certainly, we can always look with
hindsight, as this Court knows for many years as a
judge, attorneys do things differently, but that's not
the gquestion. The question is what did Mr. Mouritsen
do in this case and was it reascnable? And based on
his testimony today and the entire record in this case,
it was reasonable,

With respect te the prejudice, again, I've
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covered the ABZ23&, Again, with respect to the
defenses, there's nething before the Court today from
Mr. Werre or otherwise that said he would not have
plead guilty had something been different. He says
well, my attorney didn't discuss these things in
detail, I wouldn't have done it this wWay, but there's
no concrete evidence that meets the Prejudice prong.
And as you know from the case law, if you fail to meet
either, the petition must be dismissed.

And so, because Mr. Werre has failed to show
that Mr. Mouritsen's representation was inadeguate
under the Strickland Standard, it should be dismissed,
And because he's failed to establish prejudice, it
should be dismissaed.

THE COURT: All right, Mr. Lashar?

ME. LASHER: Thank you. Just briefly, Your
Honor.

Because I just want to clarify my argument.
You know, we're not -- we're not arguing that Mr. Werre
should be scot-free, should go scot-free. We're just
arguing that because of counsel's failings, vou were
not given sufficient information pricr teo sentencing
such that counsel could have argued to hew to Probation

and Parole's recommendation here.
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30, whether ABZ236 was retroactive, it's net the
peint. I'm not saying that it was or that counsel
sheuld have argued that. I'm saying that in light of
the massive changes that were about to happen, that is
4 Very strong reason why this Ceurt should of hewead to
P and P's recommendation here.

52, I just want to be clear that's what the
argument is. That's what other attorneys throughout
the State were doing. That's Prong cone for Strickland.
And, you know, as I indicated before, P and P took into
account his priors and still reached this
recommendation.

In terms of the investigation, I just want to
indicate that it's true. Investigation is not
necessary in every case, but when there are triggering
facts, that may require investigation. Here Mr. Werre
told his attorney varicus things about his level of
culpability. Those were triggering facts to do
investigation. That was just not done here. It easily
c¢ould have been done.

And I think my last point is just there was
testimony that had Mr. Werre realized the requirement
for corroberation, he would not at that moment have put

the plea in. That would have, again, fit in with the
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triggering facts te do investigation here on a very
serious case,

S0, you know, my argument, again, is not that
ABZ3& is retroactive. Just this wag a very strong
reason te hew te what P and P was recommending to this
Court. Thank you.

THE COURT: All right. 8o, I'm geing to take
the recommend -- take the matter under submission,

Only thing I'm going to state for the record in terms
of the P and P, they also changed the Presentence
Investigation Report where P and P no longer makes
recommendations.

And, again, having been on the bench for ¥ears,
it was interesting to the Court that the reason they
put F and P in there was to give a third-party outside
Irepresentation, and they thought, vou know, from what I
had read in the materials, that that would keep the
Judges from doing what the judges were doing. And then
from what I read in the legislation whers they got rid
of the Presentence Investigation Eeport
recommendations, it was -- a lot on the defense bar was
ticked off that the judges were actually following the
recommendations mest of the time.

And so, now the court gets a Presentence
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Investigation Report without the benefit of the
Division of Parocle and Probation. They do use a point
System. It wasn't perfect. But, again, as a -- aa a
judge who appreciated having the additional view of --
from P and p, you khow, I miss that now, and I hope
maybe the legislature will figure out what's going on.

If they want to go to standardized sentencing
and just tell the judge this is what he gets, that's
fine. That's the legislature. But, you can't give
discretion and then cemplain that judges are exercising
it. Seo, all right, that's Just my twe cents on that,

So, hopefully, I believe by statute I have to
have a4 -- have it decided within 30 days, and I'm
hopeful I'll have a decision within two weaks .,

ME. LASHER: 0Ckay. Thank ¥You, Your Honor.

MR. RYE: Thank you.

THE COURT: I thank counsel Yery much and
appreciate the professicnalism at today's hearing, And
the Court is in recaess.

ME. RYE: Thank you.

MR. LASHER: Thank you, Your Honor.

{End of Proceedings.)
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STATE OF HEWVADA H
185,

CARSON CITY '

I, Kathy Terhune, CCR 209, do hereby certify
that I reported the foregeing proceesdings; that the
Same 18 true and correct as reflected by my original
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before the Honorable Lean A. Aberasturi, District

Judge, presiding.

Dated at Carscn City, Newvada, this

16th day of January, 2022,
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