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IN THE SUPREME COURT 

FOR THE STATE OF NEVADA 

PHILIP J. FAGAN, JR., an individual, 

and as Trustee of the PHILIP J. 

FAGAN, JR. 2001 TRUST, 

Appellant, 

v.  

AAL-JAY, INC., a Nevada corporation;  

CHRISTIANO DE CARLO, an 

individual; and LAIL LEONARD, an 

individual, 

                        Respondents. 

 

Case No. A-21-832379-C 

Dept. No.: 24 

 

 

REPLY IN SUPPORT OF MOTION 

PURSUANT TO NRAP 27 TO 

REQUIRE BOND 

 

Relief Originally Requested by 

August 15, 2022 

Appellants PHILIP J. FAGAN, JR., an individual, and as Trustee of the 

PHILIP J. FAGAN, JR. 2001 TRUST, hereinafter collectively referred to as 

“Fagan” replies in support of his motion for Order Requiring Respondents to post a 

bond to support the de facto injunction issued by the lower court. 

INTRODUCTION 

 Respondents’ opposition, like most of the documents they have filed in the 

action below, contain demonstrably false facts and absolutely no evidence to 

support their factual assertions.  However, the facts germane to Fagan’s motion are 

not in dispute: (1) the lower court has issued an order prohibiting Fagan from 

evicting respondents (and particularly violent felon Christian DeCarlo) from his 

home; (2) there has been no judgment of any sort issued by the lower court on any 

claim; (3) Respondents have not paid rent in approximately 18 months; and (4) 

Respondents have been entirely unable to tender the alleged “purchase price” to 

support their request for specific performance.   

Electronically Filed
Sep 09 2022 06:06 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 84699   Document 2022-28348
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The lower court’s order prohibiting Fagan from having access or any rights 

whatsoever to his property that he currently owns, is by definition, a preliminary 

injunction restraining the exercise of Fagan’s property rights.  Such an injunction 

requires a bond as a matter of law. 

DISPUTED FACTS 

 Fagan denies the following unsupported “facts” in Respondents’ opposition: 

1. Respondents claim they engaged in discussions with Richard Scott in 

December 2020, who they claim was Richard Scott. See Opp. at p. 2.  Respondent 

further claims that its “Corporate Director” engaged in the discussions with 

Richard Scott.  First, Richard Scott had ceased practicing law in the State of CA in 

2019 as a result of Dementia, as of May 2020 he was committed to a memory care 

facility.  See Declaration of Cassandra Marino, EX. A.  Interestingly, in the 

eviction case, Respondent’s claim that it was AAL-Jay’s attorney, Ogonna Brown, 

that spoke with Mr. Scott.  See  Opposition to Eviction, EX. B.  Now they claim it 

was an unnamed “corporate director.”  No correspondence between anyone with 

AAL-Jay and Richard Scott has ever been produced. 

2. Respondents claim Fagan attempted to “renege” on the purchase contract 

they admit they signed on January 11, 2021.  See Opp. at p. 2. Fagan did not 

renege.  Fagan never sent the document to Respondents, First American Title, 

which Fagan has no relationship sent the documents to them on January 6, 2021 

(which Respondents to not dispute). Id. The purchase offer expired by its own 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 3 of 6 

B
L

A
C

K
 &

 W
A

D
H

A
M

S
 

1
0
7
7

7
 W

. 
T

w
ai

n
 A

v
en

u
e,

 3
rd

 F
lo

o
r 

L
as

 V
eg

as
, 

N
ev

ad
a 

8
9
1
3

5
 

(7
0
2

) 
8

6
9

-8
8
0

1
 F

A
X

: 
(7

0
2

) 
8

6
9

-2
6
6

9
 

terms on December 17, 2020 – and the parties do not dispute that Fagan never 

signed the purchase agreement at all.  See Ex. C (the copy was signed by the clerk 

of the court in August of 2021, because, oddly – the lower court judge required the 

clerk to sign it in the space designated for Fagan). 

3. An unnamed attorney “tricked” Lail Leonard into signing the 2021 lease 

agreements. See Opp at p. 3. There is simply no evidence to support this.  Ms. 

Leonard is the president of AAL-Jay, as well as (according to NV SOS records) 

Santini Transport (a crane and trucking business), Rideshare Leasing, Inc., 

Kaleidoscope Inc., and Fanculo Holdings, LLC. See Ex. D. Leonard is a 

sophisticated business woman who has negotiated all the contracts between the 

parties.  AAL-Jay only seems to cry foul when it doesn’t like the terms of the 

contract Ms. Leonard signs.   

4. “Respondent made two additional payments of $6,800” for the lease of the 

property for March and April of 2021.  See Opp. at p. 4.  AAL-Jay must have 

forgotten that it admitted, in the eviction action, that they placed stopped payment 

orders on the check right after they gave it to Fagan. See  Ex. B at p. 10 paragraph 

72.  Aal-Jay’s claim that it “made” these payments are an absolute falsehood. 

PROCEDURAL POSTURE 

 There has been no discovery in this case.  Fagan obtained a stay of 

enforcement the order that denied his request for a preliminary injunction and 

forced him to sign “Whatever documents AAL-Jay’s counsel sends him” against 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 4 of 6 

B
L

A
C

K
 &

 W
A

D
H

A
M

S
 

1
0
7
7

7
 W

. 
T

w
ai

n
 A

v
en

u
e,

 3
rd

 F
lo

o
r 

L
as

 V
eg

as
, 

N
ev

ad
a 

8
9
1
3

5
 

(7
0
2

) 
8

6
9

-8
8
0

1
 F

A
X

: 
(7

0
2

) 
8

6
9

-2
6
6

9
 

his will or fact contempt.  See Ex. E, stay order.  Since there has been no discovery 

and absolutely no admissible evidence supporting AAL-Jay’s claims submitted in 

the lower court, Fagan attempted to begin discovery, however, when Fagan issued 

a subpoena to First American to obtain AAL-Jay’s communications with First 

American so that it could disprove Aal-Jay’s bogus claims, AAL-Jay filed a 

motion objecting to the subpoena, and objecting to any discovery whatsoever.  

Their objection was granted by the lower court, which said the case would be 

stayed in its entirety pending the outcome of this appeal.  See Ex. F. So to 

summarize, Fagan is being denied his property rights, Fagan must still pay the 

$12,000 a month payments on the mortgage even though he has no rights to the 

property, Fagan has no right to discovery to disprove the claims and must wait 

until this appeal concludes (which could be 12-18 months) to even pursue any 

discovery or file any motions, while evidence may be destroyed in the interim, 

violent felon Christiano DeCarlo gets to continue living in the property rent-free, 

and AAL-Jay is not so much as required to tender the purchase price they claim 

was agreed to, or, at a minimum, deposit the past due rents, which are (assuming 

the below-market rent of $7,000 per month) in excess of $130,000.  This is an 

absolute denial of Fagan’s due process rights, unsupported by law or common 

sense, and a blatant violation of NRCP 65.  Dr. Fagan absolutely needs this court’s 

intervention as he can no longer afford the payments on the home. 
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LEGAL ARGUMENT 

 AAL-Jay’s “legal argument” is virtually devoid of any citation to authority, 

other than a cursory discussion of injunction rules.  They don’t present much 

argument, other than to say that, its not AAL-Jay that has the injunction, but rather 

Fagan who has the injunction, because he “seek[s] to continue to hold title to the 

property against the terms of the Purchase Agreement.”  This argument is easily 

disposed of, even assuming the specific performance order was enforced, AAL-Jay 

would still be required to pay the purchase price - $800,000 – title doesn’t transfer 

in a sale agreement until payment is received.  AAL-Jay should have been required 

to tender the claimed purchase price when it filed suit years ago, but has never 

done so, and admits that it cannot find financing.  See  Ex. G. AAL-Jay has even 

gotten their earnest money refunded by the lower court! AAL-Jay has not one dime 

in the deal. AAL-Jay continues to argue that it also made rental payments in March 

of 2021, but neglect to inform this court that the payments were stopped.  Bond 

should be required in the amount of the purchase price, or at a minimum in the 

amount of past due rent plus 12 additional months rent at $7,000 per month to 

cover the length of this appeal. For a total (as of the date of this reply) of $217,000. 

 DATED this 9th day of September, 2022 

BLACK & WADHAMS 

      s/ Allison R. Schmidt     

Allison R. Schmidt, Esq. 

Nevada Bar No.10743 

Attorneys for Appellants 
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CERTIFICATE OF SERVICE 

 I certify that on September 9, 2022, I submitted for filing and service the 

foregoing Reply in Support of Motion to Require Bond via this Court’s eFlex 

system.  Electronic notification will be sent to the following: 

Ogonna M. Brown 

Adrienne R. Brantley-Lomelli 

3993 Howard Hughes Pkwy, Suite 600 

Las Vegas, NV 89169 

Attorneys for Respondents 

 

           s/ Allison R Schmidt 
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EXHIBIT B 
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EXHIBIT E 



Case Number: A-21-832379-C

Electronically Filed
6/6/2022 11:52 AM
Steven D. Grierson
CLERK OF THE COURT
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NEOJ 
OGONNA BROWN, ESQ. 
Nevada Bar No. 7589 
OBrown@lewisroca.com 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone (702) 949-8200 
Facsimile: (702) 949-8398 
Attorneys for Plaintiff AAL-JAY, INC. 
 

 

DISTRICT COURT 

COUNTY OF CLARK, NEVADA 
 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and 
as Trustee of the PHILIP J. FAGAN, JR. 
2001 TRUST; DOES I through X, inclusive, 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-C 

Dept. No. 24 

 

NOTICE OF ENTRY OF ORDER 
GRANTING PLAINTIFF’S MOTION TO 

QUASH AND OBJECTION TO 
DEFENDANTS’ ISSUANCE OF SUBPOENA 
TO FIRST AMERICAN TITLE COMPANY 

 

NOTICE IS HEREBY GIVEN that an Order Granting Plaintiff’s Motion to Quash and 

Objection to Defendants’ Issuance to Subpoena to First American Title Company (“Order”) was 

entered on August 25, 2022. A copy of the Order is attached hereto as Exhibit A. 

DATED this 25th day of August, 2022. 

 
 

 LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By:   /s/ Ogonna Brown 
OGONNA BROWN, ESQ. 
Nevada Bar No. 7589 
OBrown@lewisroca.com 

      3993 Howard Hughes Parkway, Suite 600 
      Las Vegas, Nevada 89169 

Attorneys for Plaintiff AAL-JAY, Inc. 
 

  

Case Number: A-21-832379-C

Electronically Filed
8/25/2022 3:18 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 

Pursuant to NEFCR 9, NRCP 5(b), and EDCR 7.26, I certify that on August 25, 2022, I 

served a copy of NOTICE OF ENTRY OF ORDER GRANTING PLAINTIFF’S MOTION 

TO QUASH AND OBJECTION TO DEFENDANTS’ ISSUANCE OF SUBPOENA TO 

FIRST AMERICAN TITLE COMPANY, on all parties as follows: 
 

 Electronic Service – By serving a copy thereof through the Court’s electronic service 

system via the Odyssey Court e-file system 
 
Attorneys for Defendant Philip Fagan JR, Philip J. Fagan Jr. 2001 Trust and The 
Trustee for Philip J. Fagan Jr. 2001 Trust  
 
  Jerri Hunsaker  jhunsaker@blackwadhams.law   
  Diane Meeter  dmeeter@blackwadhams.law   
  Chris V. Yergensen  cyergensen@blackwadhams.law  
 
 E-mail – By serving a copy thereof at the email addresses listed below; and 
  

 U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage prepaid 

and addressed as listed below. 
 

 
  /s/ Gabriela Mercado     
An employee of  
Lewis Roca Rothgerber  Christie LLP 
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OGM 
Ogonna M. Brown, Esq. 
Nevada Bar No. 7589 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel: 702.949.8200 
Fax: 702.949.8398 
Email:  OBrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 
 
 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and 
as Trustee of the PHILIP J. FAGAN, JR. 
2001 TRUST; DOES I through X, inclusive, 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-C 

Dept. No. 24 

ORDER GRANTING PLAINTIFF’S 
MOTION TO QUASH AND OBJECTION 
TO DEFENDANTS’ ISSUANCE OF 
SUBPOENA TO FIRST AMERICAN 
TITLE COMPANY  

 

Judge: Hon. Erika Ballou 

This Court having read Plaintiff’s Motion to Quash and Objection to 

Defendant/Counterclaimants’ Issuance of Subpoena to First American Title Company (“Motion 

to Quash and Objection”) filed on July 14, 2022, and Defendants/Counterclaimants’ Opposition 

to Motion to Quash (“Opposition”) filed on July 28, 2022, and having considered all papers and 

pleadings on file herein, and having determined that no hearing was necessary, and for good cause 

appearing therefore, finds the following: 

This Court imposed the stay to maintain the status quo pending the adjudication of the 

appeal.  It was the Courts understanding that this matter would be stayed until a decision was made 

on appeal.  Further, in the Joint Case Conference Report that was submitted to the Court on January 

13, 2022, both parties stipulated to: The Nevada Supreme Court’s ruling on Defendant s 

Emergency Petition for Writ of Mandamus, or in the Alternative, Writ of Prohibition under 

21(a)(6) is pending.  In an effort to foster judicial efficiency and keep attorneys’ fees and costs 

Electronically Filed
08/25/2022 11:48 AM

Case Number: A-21-832379-C

ELECTRONICALLY SERVED
8/25/2022 11:49 AM
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from rising while the appeal is pending, the Parties requested that the requirement to proceed with 

discovery be waived at that time until the ruling is issued by the Nevada Supreme Court, as the 

ruling will substantially shape the remaining proceedings and the nature and scope of discovery 

that will be necessary in connection with the case.  For these reason, the Court agrees with Plaintiff 

and finds that the subpoena violates both this Court’s stay order and the agreement to waive 

discovery until a ruling by the Supreme Court is issued.  

Discovery in this matter will continue once a ruling has been issued by the Nevada Supreme 

Court on the pending appeal filed by Defendants.  Due to the aforementioned reasons, and good 

cause appearing therefor, Plaintiff’s Motion to Quash and Objection to 

Defendant/Counterclaimants Issuance of Subpoena to First American Title Company is hereby 

GRANTED.  

IT IS FURTHER ORDERED that the hearing on the Motion to Quash and Objection set 

for August 23, 2022, at 9:00 a.m. is hereby VACATED. 

IT IS SO ORDERED. 

 
      _______________________________  

 

Respectfully submitted by: 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 /s/ Ogonna Brown   
OGONNA M. BROWN (SBN 7589) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 

Attorneys for Plaintiff AAL-JAY, Inc. 

Reviewed as to form and content: 

BLACK & WADHAMS 

 /s/ Allison Schmidt        
ALLISON R. SCHMIDT (SBN 10743) 
Email: aschmidt@blackwadhams.law 
CHRISTOPHER YERGENSEN (SBN 6183) 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, NV 89135 
Email: aschmidt@blackwadhams.law 

Attorneys for Defendants/Counterclaimants 



1

Mercado, Gabriela

From: Allison Schmidt <Aschmidt@blackwadhams.law>
Sent: Thursday, August 25, 2022 8:30 AM
To: Brown, Ogonna
Cc: Mercado, Gabriela; Lopez, Kim; Hess, Jennifer; Brantley, Adrienne
Subject: Re: Order Granting Motion to Quash(118605607.1)8489 ars redline.docx
Attachments: image001.png; image002.png; Order Granting Motion to Quash(118605607.1)8489 ars redline.docx

[EXTERNAL] 

This is approved thank you  

Allison R. Schmidt, Esq. 
 
 

On Aug 24, 2022, at 4:37 PM, Brown, Ogonna <OBrown@lewisroca.com> wrote: 

  
Dear Allison: 
  
Thanks for sending the redlines. Please see my minor revisions and the inclusion of the last paragraph, 
which was expressly set forth in the minute entry. If this works for you, please authorize me to affixe 
your electronic signature for submission to the court. Thank you. 
  
Ogonna Brown 
Partner 

OBrown@lewisroca.com 

D. 702.474.2622 

  
  
 

 
 
This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this 
message or an attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the 
intended recipient you are hereby notified that any dissemination, distribution or copying of this message or any attachment is strictly 
prohibited. If you have received this communication in error, please notify us immediately by replying to the sender. The information 
transmitted in this message and any attachments may be privileged, is intended only for the personal and confidential use of the intended 
recipients, and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §2510-2521.  
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-832379-CAAL-JAY, INC.,, Plaintiff(s)

vs.

Philip Fagan, Jr., Defendant(s)

DEPT. NO.  Department 24

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/25/2022

Ogonna Brown obrown@lewisroca.com

Diane Meeter dmeeter@blackwadhams.law

Chris Yergensen cyergensen@blackwadhams.law

Jerri Hunsaker jhunsaker@blackwadhams.law

Marsha Stallsworth mstallsworth@blackwadhams.law

Kim Lopez klopez@lewisroca.com

OMB Calendar ombcalendar@lewisroca.com

Allison Schmidt aschmidt@blackwadhams.law

Allison Schmidt aschmidt@blackwadhams.law

Allison Schmidt aschmidt@blackwadhams.law

Gabriela Mercado gmercado1@lewisroca.com
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Dibora Berhanu dberhanu@lewisroca.com



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT G 




