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INDEX 
Vol. Document Desc. Bates Range 
1 First Amended Complaint AA00004-00065 
1 Defendants’ Answer to First Amended Complaint 

and Counterclaim 
AA00066-00103 

1 Plaintiff’s Emergency Moton for Specific 
Performance of Purchase Agreement, on an Order 
Shortening Time 

AA00104-00131 

1 Defendants’ Opposition to Plaintiff’s Motion for 
Specific Performance of Purchase Agreement 

AA00132-00146 

1 Plaintiff’s Reply in Support of Emergency Motion 
for Specific Performance of Purchase Agreement, 
on an Order Shortening Time 

AA00147-00156 

1 Transcript of June 22, 2021 Hearing AA00157-00163 
1 Order Granting Emergency Motion for Specific 

Performance of Purchase Agreement on an Order 
Shortening Time 

AA00164-00186 

1 Declaration of Ogonna M. Brown in Support of 
Order Granting Emergency Motion for Specific 
Performance of Purchase Agreement 

AA00187-00207 

1 Oder Denying Defendants’ Motion for Stay Pending 
Appeal 

AA00208-00212 

1 Errata to Plaintiff’s Emergency Motion AA00213-00215 
2 Plaintiff’s Emergency Motion for First American 

Title Insurance Company to Turnover Funds in 
Escrow to the Buyer and Motion for Order to Show 
Cause Why this Court Should Not Hold Philip J. 
Fagan Jr. In Contempt 

AA00219-00261 

2 Defendant Opposition to Emergency Motion to 
Turnover Funds and to Hold Defendant in 
Contempt, and Countermotion  for Preliminary 
Injunction and to Clarify Order 

AA00262-00308 

2 Plaintiff’s Reply in Support of Emergency Motion 
for First American Title Insurance Company to 
Turnover Funds in Escrow to the Buyer and Motion 
for Order to Show Cause Why this Court Should Not 
Hold Philip J. Fagan Jr. In Contempt 

AA00309-00322 

2 Transcript of April 5, 2022 Hearing AA00323-00341 
2 Order Granting Motion for Turnover of Funds and 

for Order to Show Cause, and Denying 
AA00342-00347 
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Countermotion for Preliminary Injunction and to 
Clarify Order 

2 Notice of Appeal AA00348-00350 
2 Motion for Stay Pending Appeal AA00353-00370 
2 Order Granting, in Part, Motion for Stay  AA000371-00378 
2 Minute Order, Dated 8-19-2022 AA00379-00380 

 

CERTIFICATE OF SERVICE 

I hereby certify that on the 20th day of December, 2022, that I served a copy 

of the foregoing document upon all counsel of record electronically via the Court’s 

eflex-efile and e-serve system: 

Ogonna Brown, Esq.,  
Lewis Roca Rothberger Christie, LLP 
3993 Howard Hughes Parkway, Suite 600,  
Las Vegas, Nevada 89169 
(702) 474-2622 
obrown@lewisroca.com 
 

         /s/ Diane Meeter          
An Employee of Black & Wadhams 
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ACOM 
Ogonna Brown, Bar No. 7589 
OBrown@lewisroca.com 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV  89169 
Tel: 702.949.8200 
Fax: 702.949.8398 

Attorneys for Plaintiff AAL-JAY, INC. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 
FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-C 

Dept. No. 24 

FIRST AMENDED COMPLAINT 

(EXEMPT FROM ARBITRATION 
UNDER N.A.R. 3(A): ACTION 
CONCERNING TITLE TO REAL 
PROPERTY, SPECIFIC PERFORMANCE, 
INJUNCTIVE RELIEF; 
EXTRAORDINARY RELIEF 
REQUESTED)

AAL-JAY, INC. (�Plaintiff� or alternatively �AAL-JAY�), a Nevada corporation, by and 

through its undersigned counsel of record, hereby alleges and complains in this First Amended 

Complaint (�Complaint�) against Defendants PHILIP J. FAGAN, JR., an individual (�Fagan�), and 

as TRUSTEE OF THE PHILIP J. FAGAN, JR. 2001 TRUST (�Fagan Trust�) (collectively, 

�Defendants�) as follows: 

PARTIES

1. Plaintiff is and was, at all relevant times to this action, a Nevada corporation 

authorized to conduct business in the State of Nevada, County of Clark. 

2. Upon information and belief, Defendant Fagan is the trustee of the Trust, and at all 

relevant time to this action, is a resident of the State of Nevada, Clark County, and conducts 

business in Clark County, Nevada. 

3. Upon information and belief, Defendant the Trust is a Nevada trust formed in the 

State of Nevada, Clark County, and conducts business in Clark County, Nevada. 

Case Number: A-21-832379-C

Electronically Filed
5/3/2021 10:25 PM
Steven D. Grierson
CLERK OF THE COURT
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4. The true names and capacities, whether individual, corporate, associate, or 

otherwise of Defendants herein designated as Does I through XX and Roe Corporations I through 

XX, inclusive, are not known to Plaintiff at this time and are therefore named as fictitious 

defendants. Plaintiff will seek to amend this Complaint to allege the true names and capacities of 

Does I through XX and Roe Corporations I through XX when and as ascertained. 

GENERAL ALLEGATIONS APPLICABLE TO ALL CLAIMS FOR RELIEF 

5. Plaintiff incorporates by reference Paragraphs 1 through 4 of this Complaint as 

though fully set forth herein. 

CONTRACT FOR DEED AND ADDENDUM

6. Between August 2014 and November 2016, Plaintiff leased the Property from the 

owner, the Defendants. 

7. On December 8, 2016, Plaintiff and Defendants (collectively, the �Parties�) entered 

into a Contract for Deed (�Contract�). The Contract was signed by Dr. Fagan as Seller and Lail 

Leonard (�Ms. Leonard�) as President of AAL-JAY as Purchaser.  A true and correct copy of the 

Contract is attached hereto as Exhibit �1�. 

8. Pursuant to the terms of the Contract, Defendants agreed to sell the Property to the 

Plaintiff for the purchase price of $1,050,000.00 (�Purchase Price�). 

9. The Purchase Price was to be paid on a schedule agreed by and between the Parties, 

as set forth in the Contract. 

10. Specifically, upon execution of the Contract, Plaintiff paid a lump sum of $50,000 

(�Down Payment�) to the Defendants. 

11. The balance of $1,000,000 was to be due and payable as follows:  
 

Balance payable, together with interest on the whole sum that shall be from 
time to time unpaid at the rate of 3.25 per cent, per annum, payable in the 
amount of Five Thousand Six Hundred Seventy-one and 96/100 dollars 
($5,671.96) per month beginning on the 1st day of December, 2016, and 
continuing on the same day of each month thereafter until the 31st day of 
October, 2019, when all remaining principal and interest shall be paid.  
Interest shall be computed monthly and deducted from payment and the 
balance of payment shall be applied on principal. 
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Attached hereto as Exhibit �2� is a reconciliation schedule spreadsheet (�Reconciliation�) 

setting forth the Tenant�s payments for the Property beginning in December 2016. 

12. The interest rate was set at 3.25% for the term of the Contract, and was not variable. 

13. In addition to the Purchase Price, the first year�s Property taxes were to be paid by 

the Defendants and then added to the Purchase Price.  After the first year, Plaintiff would assume 

responsibility for the Property taxes for each subsequent year. 

14. Despite this provision in the executed Contract, Defendants failed to add the 2017 

Property taxes to the Purchase Price until March 2021. 

15. Each party to the Contract agreed to insure their own contents of the Property. 

16. Under the terms of the Contract, Plaintiff also assumed responsibility for liability 

and hazard insurance for the duration of the Contract.  Defendants agreed to purchase fire, hazard 

and windstorm insurance but Plaintiff was to �repay the amount so paid by Seller within ten (10) 

days of demand for same by Seller.� 

17. In January 2018, the Parties entered into Addendum No. 1 to the Contract 

(�Addendum�).  The Addendum was signed by Dr. Fagan on behalf of the Defendants and Ms. 

Leonard on behalf of the Plaintiff. A true and correct copy of the Addendum is attached hereto as 

Exhibit �3�. 

18. Under the terms of the Addendum, Plaintiff agreed to cure defaults for January, 

February and March 2018. 

19. Specifically, Plaintiff agreed to pay Defendants $12,340.97 on or before February 

2, 2018, but ultimately paid $12,437.75. 

20. Pursuant to the Addendum, the Parties further agreed that Plaintiff would pay to 

Defendants on or before February 20, 2018, the monthly payments due under the Contract for April 

and May 2018. 

21. Thereafter, the Plaintiff would make each monthly payment due on the first day of 

each month under the Contract and continue said monthly payments four (4) months in advance 

until the amount due under the Contract was paid in full. 

. . . 
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22. Plaintiff was also required to remain current on the payments due under the Contract 

for the insurance and property taxes. 

23. The Addendum further set forth provisions for future defaults: �In the event 

Purchaser fails to timely make payment of the Deferred Amount to Seller or any of the payments 

due under Section 4 and 5 of this Addendum or Purchaser otherwise defaults under the terms of the  

Contract in the future, Purchaser agrees to immediately vacate the Property, deliver possession of 

the Property to Seller and cooperate with Seller in terminating the Contract.� 

TENANT MAKES PAYMENTS FOR ARREARS

24. On February 12, 2018, after the Parties executed the Addendum, Christiano DeCarlo 

(�Mr. DeCarlo�), Director for Plaintiff and the resident tenant of the Property, contacted 

Defendants� accountant, Michael Noll at Lorenzen & Noll, CPAs (�Mr. Noll�) to request 

documentation for the insurance amounts in arrears as well as the amounts billed in advance 

pursuant to the agreed terms of the Addendum, including statements of all premiums paid for 2017 

and 2018.  Mr. Noll provided the requested information (copies of insurance policies, invoices and 

receipts for payment) on February 21, 2018. 

25. On March 9, 2018, Mr. Noll emailed Ms. Leonard advising that �[u]pon receipt of 

the balance due of $12,437.75, this will bring Mr. Decarlo [sic] fully paid up through June 30, 

2018.�    

26. In his March 9, 2018 email, Mr. Noll further stated that in order �[t]o stay 3+ months 

ahead, Mr. Decarlo [sic] is required to pay the July loan payment of $5,671.96 on April 1, 2018.� 

27. On March 10, 2018, Plaintiff paid Defendants $12,437.75, the total amount of the 

outstanding arrears pursuant to the Addendum. 

28. Plaintiff also paid the 2018 Property taxes totaling $6,677.52. 

29. Beginning in June 2018, Defendants increased the interest rate on the payments from 

3.25% to 4.85%, however, this rate increase was never fully explained to the Tenant until August 

2020, at which time Landlord retroactively assessed the higher interest rate.  At that time, Dr. Fagan 

claimed that the increased interest rate was not a variable rate, but a �sliding scale� and �is what it  

is.�  Neither the Contract nor the Addendum included provisions for changes to the interest rate. 
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30. On January 22, 2019, a Promissory Note in the amount of $330,000 was executed 

by Ms. Leonard, as Trustee of the Lail Leonard Trust dated January 26, 2005 and Mr. DeCarlo as 

Maker and Defendants as Payee. 

31. Under the terms of the Promissory Note, Ms. Leonard and Mr. DeCarlo made 16 

consecutive weekly payments of $20,685.00 beginning January 30, 2019.   

32. However, based on a verbal agreement between the Parties, the manner in which the 

payments under the January 2019 Promissory Note were to be applied to the outstanding balance 

on the Property payments was disputed by the Parties. 

33. The Tenant maintains that $30,000 of these payments were to be applied to the 

principal balance in addition to the $28,000 that was also to be applied pursuant to the  two previous 

promissory notes. 

34. According to the Landlord, $30,000 of these payments represented three mortgage 

payments, not including taxes and insurance.  Consequently, the $30,000 represents a value applied 

to the principal of only $13,366.50 (calculated as [$5,671.96 monthly payment - $660.00 tax 

payment � $556.46 interest payment = $4,455.5] x 3 payments). 

35. As of the date of this Complaint, the Parties have not resolved this discrepancy in 

the application of the funds. 

PROPERTY DAMAGE AND INSURANCE CLAIM

36. In 2019, the Property sustained significant water damage as a result of a pipe burst. 

37. In connection with the water damage, a claim was filed against the Property 

insurance carrier, Chubb, under policy number 1019823002. 

38. On May 28, 2020, Chubb approved the claim in the amount of approximately 

$33,000, and withheld the $10,000 deductible from the claim payments. Ultimately, the contractors 

were paid approximately $77,000 to make the necessary repairs to make the Property habitable. 

39. Beginning in July 2020, Landlord again increased the interest rate on the payments 

from 4.85% to 5.125%. Again, this rate increase was never fully explained to the Tenant until 

August 2020, at which time Landlord retroactively assessed the higher interest rate.  At that time, 

Dr. Fagan claimed that the increased interest rate was not a variable rate, but a �sliding scale� and 
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�is what it is.�  Neither the Contract nor the Addendum included provisions for changes to the 

interest rate. 

40. On July 2, 2020, Dr. Fagan�s bookkeeper, Kendrah Hardin (�Ms. Hardin�) sent the 

breakdown of the principal and interest payments for the Property to Ms. Leonard. 

41. On July 16, 2020, Ms. Hardin sent a summary of the 2020 payments to Ms. Leonard. 

42. On August 11, 2020, Ms. Hardin sent an email to Ms. Leonard regarding past due 

payments from April 2020 through August 2020. 

43. In response, on August 15, 2020, Ms. Leonard sent an email to Ms. Hardin 

explaining that the prior advance payments had been applied to the rent for February, March and 

April 2020.  Ms. Leonard further stated that the payment for May 2020 was being sent.   

44. Ms. Leonard also requested an update on the status of the Chubb insurance payments 

for the water damage claim, to which no response was provided by Ms. Hardin or Dr. Fagan.   

NEW PURCHASE AGREEMENT

45. Plaintiff paid the Landlord Check No. 3231 dated January 2, 2021 in the amount of 

503.34 to pay the real property taxes, Check No. 3230 dated January 2, 2021, in the amount of 

$5,671.08, and for insurance as evidence by Check No. 3232 dated January $607.66 

46. In January 2021, Mr. DeCarlo engaged in discussions with Dr. Fagan�s attorney, 

Richard Scott, Esq. (�Attorney Scott�) on behalf of the Tenant regarding the existing terms of the 

Property purchase.   

47. As a result of these conversations, on January 6, 2021, an Escrow Officer at First 

American Title Insurance Company (�First American�) sent a Residential Purchase Agreement 

(�Purchase Agreement�) to Ms. Leonard. 

48. According to the terms of the Purchase Agreement, the new Purchase Price for the 

Property was $800,000.00 (�New Purchase Price�), with a stipulation for $5,000 to be placed in 

escrow as Earnest Money Deposit (�EMD�).  The New Purchase Price reflected the (35) prior 

payments made under the terms of the original Contract and Addendum. 

. . . 

. . . 
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49. On January 11, 2021, Ms. Leonard sent the signed Purchase Agreement to the First 

American Escrow Officer. A true and correct copy of the January 11, 2021 email and attachments 

is attached hereto as Exhibit �4�. 

50. On January 12, 2021, Plaintiff wired $50,000 into an escrow account. A true and 

correct copy of the January 12, 2021 U.S. Bank General Wire Transfer Request is attached hereto 

as Exhibit �5�. 

LANDLORD RESCINDS EXISTING OFFER AND DRAFTS REVISED PURCHASE AGREEMENT

51. On January 12, 2021, Dr. Fagan contacted Ms. Leonard to dispute the New Purchase 

Price, and formally withdrew the offer to sell the Property at the New Purchase Price of $800,000. 

52. On January 13, 2021, the First American Escrow Officer presented Plaintiff with a 

revised Residential Purchase Agreement (�Revised Purchase Agreement�) with a new Purchase 

Price of $895,000 instead of the previously agreed-upon Purchase Price of $800,000. 

53. As a result of the retroactive interest rate increases, the revised Purchase Price was 

overvalued at $871,560.01 as opposed to $848,304.44, which would have been the price as of 

December 31, 2020 had the rate interest rate remained at the contractual rate of 3.25% This 

represented an increase to the original contract purchase price of $36,695.56. 

54. The Revised Purchase Agreement also required a $50,000 EMD. 

55. On January 15, 2021, Ms. Leonard rejected the Defendants� Revised Purchase 

Agreement on behalf of the Plaintiff.  

56. On January 22, 2021, Defendants presented a second revised Residential Purchase 

Agreement (�Second Revised Purchase Agreement�) with a new purchase price of $885,000 

(�Modified Purchase Price�). 

57. Under the proposed terms of the Second Revised Purchase Agreement, the Modified 

Purchase Price was to be funded as follows: 
 

The Purchase Price shall be paid as follows: (i) Buyer shall deliver to Seller 
a promissory note in the amount of $70,000, secured by a second deed of 
trust against the Property (hereinafter referred to as the "Note" and "Second 
Deed of Trust"), wherein only an amount of $60,000 of such Note shall be 
credited against the Purchase Price; and (ii) the remaining amount of the 
Purchase Price of $825,000 ($885,000 - $60,000) to be paid by Buyer in 
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Good Funds, on or before the Close of Escrow. The Purchase Price does not 
include closing costs, prorations, or other fees and costs associated with the 
purchase of the Seller's Property Interest, shall be paid for in addition to the 
Purchase Price and as set forth in Section 8 of this Agreement. 

58. To permit time to negotiate the terms of the Second Revised Purchase Agreement 

and the Modified Purchase Price, the Defendants agreed to lease the Property to the Plaintiff for 

the month of February 2021. 

59. Dr. Fagan demanded a payment of $7,000 in rent for February 2021, but Ms. 

Leonard refused on the basis that the increased was never agreed upon. 

60. To that end, the Parties entered into a Residential Lease Agreement dated January 

22, 2021, for the term of February 2021 for the agreed rent amount of $5,671.08 for the month of 

February 2021 (Check No. 3252 dated February 1, 2021), and $602.89 (Check No. 3253 dated 

February 1, 2021) for real property taxes and $697.08 (Check No. 3254 dated February 1, 2021) 

for insurance on the property (�First Lease Agreement�). 

61. On February 23, 2021, at Plaintiff�s request, Ms. Hardin sent to Plaintiff the 

amortization schedule for the Property payments (�Amortization Schedule�) which included the 

increased interest rate. 

62. Plaintiff was current on the payments due and owing under the Amortization 

Schedule through March 2021, based upon the credit of the $30,000 payment made under the 

Promissory Note. 

63. On March 12, 2021, Defendants filed a Five-Day Notice to Quit for Tenancy At 

Will. 

64. On March 15, 2021, the Parties conferred regarding the updated amortization 

schedule.   

65. During this discussion, Defendants agreed to have Dr. Fagan�s staff itemize all 

payments.   

66. Around this time, Ms. Leonard engaged in several discussions with Dr. Fagan 

regarding the purchase of the Property, and Dr. Fagan sent a number of text messages to Ms.  

Leonard regarding the amounts to be paid while the purchase agreement was being finalized. 
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67. In February 2021, Darlene Partney, the administrator for AAL-Jay, met with Dr. 

Fagan for about three (3) hours regarding the reconciliation, at the conclusion of which Dr. Fagan 

confirmed that he   

68. Throughout these conversations, Dr. Fagan never asked Ms. Leonard whether she 

or Plaintiff had counsel to represent their interests, nor told Ms. Leonard that she or Plaintiff should 

retain counsel to engage in the Property negotiations. 

69. Pursuant to these conversations, Dr. Fagan led Ms. Leonard to believe that if she 

signed the Second Lease Agreement and paid rent for March and April, then Defendants would 

continue to negotiate the finalized Purchase Agreement once the reconciliation of past payments 

was verified. 

70. Dr. Fagan delivered the Second Lease Agreement to Ms. Leonard via Federal 

Express, which Ms. Leonard executed and delivered to Dr. Fagan by way of Darlene with the two 

checks. 

71. Ms. Leonard, acting on Plaintiff�s behalf and relying upon Dr. Fagan�s 

representations, agreed to enter into another lease agreement for the months of March and April 

under the false understanding that discussions regarding the purchase of the Property would 

continue. 

72. On March 9, 2021, Defendants presented a second lease agreement which was dated 

March 2, 2021 (�Second Lease Agreement�). 

73. Defendants also sent an unsigned Letter of Agreement attached to the March 9, 2021 

email.  The Letter of Agreement stated that, upon execution of the March Lease Agreement that 

�all other agreements are terminated and of no further force or effect.�  There were also additional 

provisions based on proposed closing dates. 

74. Under the terms of the Second Lease Agreement, Plaintiff would make (2) monthly 

payments in the amount of $6,800 for the months of March and April 2021, of which $3,000 of the 

payment amount would be applied to the Modified Purchase Price. 

75. Accordingly, Plaintiff submitted two checks to Defendants, each in the amount of 

$6,800, representing payment for the March and April 2021 rent. 
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76. After submission of the March and April rent payments, Plaintiff signed the March 

2021 lease. 

77. Once the Second Lease Agreement was executed by the Plaintiff, the Defendants 

agreed to not pursue the March 12, 2021 Five-Day Notice to Quit for Tenancy at Will.  Defendants 

further agreed that a new Purchase Agreement which would correctly reflect and apply all prior 

Property payments would be completed and submitted expeditiously (�Third Revised Purchase 

Agreement�).   

78. However, shortly thereafter, Plaintiff was informed by Defendants that the Third 

Revised Purchase Agreement would not be executed until the end of the lease term. 

79. After Plaintiff had entered into the Second Lease Agreements which was executed 

under the understanding that Defendants would continue to negotiate the purchase of the Property 

in good faith, Defendants then refused to negotiate with either Ms. Leonard or Mr. DeCarlo. 

80. On March 17, 2021, as a result of this new information, Plaintiff decided to put a 

stop payment order on the checks for the March and April rent payments (check numbers 3276 and 

3277).   

81. Plaintiff had been fraudulently induced into signing the Second Lease Agreement 

under false circumstances.  Defendants had no intention of honoring the original $800,000 Purchase 

Price and the original Purchase Agreement which had been executed by Ms. Leonard on January 

11, 2021.  See Ex. �4�. 

82. On March 26, 2021, Plaintiff was served with the Landlord�s Seven (7) Day Notice 

To Pay Or Quit pursuant to NRS § 40.253 (�Notice�). 

83. As of the date of this Complaint, Plaintiff has paid $283,598.00 in payments for the 

Property, current through April 2021, of which $155,149.17 has been applied to the interest and 

$128,439.48 has been applied to the principal. 

84. In addition to the Property payments, Plaintiff has also paid $23,661.06 in insurance 

payments. 

85. Plaintiff has also paid $20,393.36 in tax payments for the years 2017 through 

January 2021. 
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86. Plaintiff has also funded $50,000 for the Earnest Money Deposit in escrow for the 

purchase of the Property. 

87. Plaintiff is ready, willing and able to fund the purchase of the Property at the agreed 

upon New Purchase Price of $800,000.

88. Plaintiff is immediately ready to close the purchase of the Property as of the date of 

the filing of this Complaint, but has been prevented from doing so because the Defendants have 

refused to sign the Purchase Agreement.

LANDLORD RE-INITIATES EVICTION PROCEEDING

89. On March 26, 2021, Plaintiff was served with a Seven (7) Day Notice To Pay Or 

Quit pursuant to NRS § 40.253 (�Seven-Day Notice�) from Defendant.  Service was effectuated by 

posting a copy of the Seven-Day Notice on the Property.  

90. On April 6, 2021, Plaintiff filed an Affidavit in Henderson Justice Court (�Justice 

Court�) in opposition to the Seven-Day Notice, initiating case number 21EH000680. 

91. On April 14, 2021, a hearing regarding the Seven-Day Notice was held before Judge 

Bateman in Justice Court at which time the Court denied the Defendant�s request for summary 

eviction and permitted the District Court to maintain jurisdiction over the Parties� dispute. 

PLAINTIFF PAYS RENT ARREARS TO DEFENDANT  

92. On April 23, 2021, Plaintiff delivered a cashier�s check in the amount of $17, 575.00 

to the Defendant (�Cashier�s Check�), representing payment of rent for March and April 2021, 

inclusive of late fees in accordance with the Second Lease Agreement, made under reservation of 

rights to avoid further eviction proceedings while Tenant pursues its rights under the Purchase 

Agreement for $800,000.  A true and correct copy of the Cashier�s Check is attached hereto as 

Exhibit �6�. 

93. On April 26, 2021, the Landlord remitted an invoice for May 2021 (�Invoice�), even 

though the Landlord should have signed the $800,000 Purchase Agreement, and as a result, the 

Tenant has been forced to pay rent for February, March and April 2021.  A true and correct copy 

of Invoice No. 1059 for May 2021 is attached hereto as Exhibit �7�.  

. . . 
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94. The Landlord has refused to negotiate with the Tenant in good faith has refused to 

agree to the $800,000 Purchase Price and has refused to discuss any terms with the Tenant.

95. The Landlord is proceeding in bad faith and induced the Tenant to waive its rights 

under the original $800,000 Purchase Agreement to trick the Tenant, and all the while the Landlord 

continues to charge rent instead of allowing the Tenant to purchase the Property at the previously 

negotiated $800,000 purchase price, which was submitted by the Landlord�s attorney. 

96. Landlord reneged on the Purchase Agreement and is proceeding in bad faith, and 

should be compelled to proceed with the $800,000 Purchase Agreement. 

97. Tenant is ready, willing and able to close on the purchase of the Property for 

$800,000, as evidenced by the proof of funds in escrow in the amount of $170,000, and the pre-

approved lending in the amount of up to $680,000 from Zions Bancorporation, N.A. dba Nevada 

State Bank (�Lender�), which is more than enough for the Tenant to close on the Purchase of the 

Property. A true and correct copy of the email dated April 24, 2021, from Heather Weger, from 

First American Title, confirming the total receipt of $170,000 deposited in its escrow account for 

the real property located at 1 Grand Anacapri Drive, in the amount of $170,000 is attached hereto 

as Exhibit �8�; a true and correct copy of the Conditional Approval and Pre-Qualification Letter 

dated April 14, 2021, from the Lender is attached hereto as Exhibit �9�.  

98. The  Lender will not fund the loan for the Tenant�s purchase of the Property until 

the Lender receives a fully executed Purchase Agreement. 

99. Defendants refuse to honor the $800,000 Purchase Agreement drafted by 

Defendants� counsel and submitted to Plaintiff, which agreement was executed by Plaintiff, and 

then immediately breached by Defendants in bad faith. 

100. Defendants thereafter tricked Plaintiff in an effort to void the valid and binding 

Purchase Agreement for $800,000, be inducing Plaintiff into believing that Defendants would 

negotiate in good faith for the sale of the Property, and then ceasing all communications with 

Plaintiff to negotiate for the purchase of the Property.  

. . . 
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FIRST CLAIM FOR RELIEF 
(Injunctive Relief) 

101. Plaintiff incorporates by reference Paragraphs 1 through 100 of this Complaint as if 

fully set forth. 

102. Plaintiff has a probability of success on the merits of its underlying claims for relief. 

103. In the absence of injunctive relief preventing Defendants from selling the Property 

and dissipating or diverting Plaintiff�s prior Property payments and earnest money deposit, Plaintiff 

will suffer irreparable harm for which compensatory damages are inadequate. 

104. Public interest weighs in favor of stopping any further harms of the kinds described 

herein. 

105. The balance of hardships tips in Plaintiff�s favor and weighs in favor of issuing the 

injunctive relief sought herein because issuance of an injunction preventing Defendants from 

undertaking further bad acts will preserve the status quo, preserve Plaintiff�s interest in the 

Property, and dissipating or diverting Plaintiff�s prior Property payments and earnest money 

deposit, Plaintiff will suffer irreparable harm for which compensatory damages are inadequate. 

106. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 
 

SECOND CLAIM FOR RELIEF 
(Conversion) 

107. Plaintiff incorporates by reference Paragraphs 1 through 106 of this Complaint as if 

fully set forth. 

108. By wrongfully purporting to own, retain, and control Plaintiff�s prior Property 

payments and earnest money deposit, Defendants wrongfully exert, and have and continue to 

wrongfully exert, a distinct act of dominion over Plaintiff�s prior Property payments and earnest 

money deposit. 

. . . 
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109. Defendants� wrongful acts of dominion over Plaintiff�s prior Property payments and 

earnest money deposit are in derogation of Plaintiff�s title to, and rights in Plaintiff�s prior Property 

payments and earnest money deposit. 

110. Defendants� wrongful acts of dominion over Plaintiff�s prior Property payments and 

earnest money deposit are in defiance of Plaintiff�s title to, and rights in Plaintiff�s prior Property 

payments and earnest money deposit. 

111. Defendants� wrongful acts of dominion over Plaintiff�s prior Property payments and 

earnest money deposit are to the exclusion of Plaintiff�s rightful exercise of her actual title to, and 

rights in Plaintiff�s prior Property payments and earnest money deposit. 

112. As a direct and proximate result of Defendants� aforementioned conduct, Plaintiff 

has been damaged in a substantial sum to exceed Plaintiff�s prior Property payments and earnest 

money deposit, the exact amount of which to be set forth at the time of trial in this matter. 

113. The actions of Defendants herein described were willful, fraudulent, and malicious, 

and Plaintiff is thus entitled to an award of punitive and exemplary damages to exceed Fifteen 

Thousand Dollars ($15,000.00), the exact amount of which will be set forth at the time of trial in 

this matter. 

114. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

THIRD CLAIM FOR RELIEF 
(Breach of Contract) 

115. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 114 as though fully set forth herein. 

116. The Purchase Agreement is a valid contract and was executed by Plaintiff and 

Defendants. 

117. Defendants waived the closing deadline by expressly stating in writing and 

representing to Plaintiff that closing was expected to occur the week of November 20, 2017. 
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118. Defendants� instruction to the title company to reissue a new version of the Purchase 

Agreement is a breach of the Purchase Agreement executed by Plaintiff. 

119. Defendants� frustration of Plaintiff�s efforts to close the purchase of the Property is 

a breach of the Purchase Agreement. 

120. Defendants� efforts to keep Plaintiff�s prior Property payments and earnest money 

deposit is a breach of the Purchase Agreement. 

121. As a direct and proximate result of each of Defendants� multiple breaches of the 

Purchase Agreement, Plaintiff has been damaged in an amount to exceed Fifteen Thousand Dollars 

($15,000.00), the exact amount of which to be set forth at the time of trial in this matter. 

122. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

FOURTH CLAIM FOR RELIEF 
(Breach of Covenant of Good Faith and Fair Dealing) 

123. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 122 as though fully set forth herein. 

124. The Purchase Agreement, as an agreement entered into in Nevada, contains an 

implied covenant that the parties will act in good faith, and with fair dealing, and that one party 

will not conduct itself in a manner that would prevent the other party from achieving the benefit of 

its bargain. 

125. Plaintiff has complied with the terms of the Purchase Agreement. 

126. Defendants breached the covenant of good faith and fair dealing, by, inter alia, 

frustrating Plaintiff�s efforts to close on the sale of the Property, rescinding the original purchase 

agreement and changing the terms of the purchase agreement, including the purchase price, 

multiple times, and attempting to keep Plaintiff�s prior Property payments and earnest money 

deposit notwithstanding Plaintiff�s ability and efforts to transfer funds to close the sale of the 

Property on November 21, 2017. 
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127. Defendants� conduct herein described was unfaithful to the purpose of the Purchase 

Agreement. 

128. Plaintiff�s justified expectations under the Purchase Agreement were denied by 

reason of Defendants� conduct described herein. 

129. Defendants� conduct described herein has prevented Plaintiff from achieving the 

benefit of its bargain under the Purchase Agreement. 

130. As a direct and proximate result of each of Defendants� multiple breaches of the 

covenant of good faith and fair dealing, Plaintiff has been damaged in an amount to exceed Fifteen 

Thousand Dollars ($15,000.00), the exact amount of which to be set forth at the time of trial in this 

matter. 

131. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

FIFTH CLAIM FOR RELIEF 
(Unjust Enrichment) 

132. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 131 as though fully set forth herein. 

133. Through Defendants� wrongful retention of Plaintiff�s prior Property payments and 

earnest money deposit and improper termination of the Purchase Agreement resulting in 

Defendants� retention of Plaintiff�s equity in the Property, Defendants are additionally unjustly 

enriched by reaping the financial benefits of Plaintiff�s prior Property payments and earnest money 

deposit and the equity in the Property to which Plaintiff is entitled. 

134. Defendants purport to unjustly retain Plaintiff�s prior Property payments and earnest 

money deposit and Plaintiff�s equity in the Property, and Defendants purport to improperly reap all 

financial benefits therefrom through Defendants� wrongful actions described herein. 

135. Defendants� unjust retention of the benefit of Plaintiff�s prior Property payments 

and earnest money deposit and Plaintiff�s equity in the Property is to Plaintiff�s loss and detriment. 
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136. Defendants� unjust retention of the benefit of prior Property payments and earnest 

money deposit and Plaintiff�s equity in the Property is against the fundamental principles of justice 

or equity and good conscience. 

137. Defendants� unjust retention of the benefit of Plaintiff�s prior Property payments 

and earnest money deposit and Plaintiff�s equity in the Property is conferred on Defendants by 

Plaintiff, though unwillingly so. 

138. Defendants� unjust retention of Plaintiff�s prior Property payments and earnest 

money deposit and Plaintiff�s equity in the Property is improperly and unjustly appreciated and 

realized by Defendants. 

139. Defendants have accepted and retained the benefit of Plaintiff�s prior Property 

payments and earnest money deposit and Plaintiff�s equity in the Property. 

102. Defendants have refused to allow Plaintiff to apply its prior Property payments and 

earnest money deposit toward the purchase of the Property. 

140. Defendants� retention of the Plaintiff�s prior Property payments and earnest money 

deposit and Plaintiff�s equity in the Property to Defendants� benefit, is against the fundamental 

principles of justice, because Defendants are not entitled to the deposit or the equity in the Property, 

given Defendants� waiver of the closing deadline, and Defendants improperly seek to confer upon 

themselves these benefits. 

141. Plaintiff did not agree to allow Defendants to keep Plaintiff�s prior Property 

payments and earnest money deposit and Plaintiff�s equity in the Property, because Defendants 

asked Plaintiff to close the week of November 20, 2017, which Plaintiff was prepared to complete. 

142. Defendants have wrongfully accepted and retained these benefits because 

Defendants are wrongfully refusing to allow the proceeds from Plaintiff�s prior Property payments 

and earnest money deposit to be applied toward the closing of the sale and purport to keep the 

deposit, preventing Plaintiff from realizing any financial benefit from the equity in the Property or 

other benefit therefrom. 

143. As a direct and proximate result of Defendants� aforementioned conduct, Plaintiff 

has been damaged in a substantial sum to exceed Plaintiff�s prior Property payments and earnest 
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money deposit and Plaintiff�s equity in the Property, the exact amount of which to be set forth at 

the time of trial in this matter. 

144. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

SIXTH CLAIM FOR RELIEF 
(Negligent Misrepresentation) 

145. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 144 as though fully set forth herein. 

146. Defendants made representations to Plaintiff that it would be permitted to purchase 

the Property to induce Plaintiff to make payments to Plaintiffs and payments for taxes, insurance 

and in connection with the Property and to the direct benefit of Defendants. 

147. Defendants made these representations to Plaintiff for the purpose of inducing 

Plaintiff to enter into the Purchase Agreement to buy the Property to make these payments which 

inured a benefit upon Defendants, directly and indirectly, including the tax and insurance payments 

and the substantial payments made under the Purchase Agreement over the years. 

148. Dr. Fagan�s attorney, Attorney Scott, on behalf of the Tenant regarding the existing 

terms of the Property purchase and as the Defendant�s agent, caused the Purchase Agreement to be 

submitted to First American, and in turn, on January 6, 2021, an Escrow Officer at First American 

sent the Purchase Agreement to Ms. Leonard. 

149. Plaintiff relied upon representations made by Defendants, including by their agent 

Attorney Scott, and on January 11, 2021, Ms. Leonard sent the signed Purchase Agreement to the 

First American Escrow Officer. 

150. Plaintiff relied upon representations made by Defendants, including by their agent 

Attorney Scott, and on January 12, 2021, Plaintiff wired $50,000 into an escrow account. 

151. Defendants have failed to exercise reasonable care and competence by reneging on 

the Purchase Agreement. 
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152. Plaintiff justifiably relied upon the information provided by Defendants in that it 

entered into the Purchase Agreement with the expectation that Plaintiff would be permitted to 

purchase the Property as promised. 

153. As a result of Plaintiff�s reliance upon the representations made by Defendants to 

induce Plaintiff to make payments in connection with the Property, including property taxes and 

insurance, and payments directly to Defendants, and in reliance of Defendants� agents, Attorney 

Scott, Plaintiff sustained damages in that it made an escrow deposit and years of payments in 

connection with the Property. 

154. As a direct and proximate result of Defendants� aforementioned conduct, Plaintiff 

has been damaged in an amount to exceed Fifteen Thousand Dollars ($15,000.00), the exact amount 

of which to be set forth at the time of trial in this matter. 

155. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

SEVENTH CLAIM FOR RELIEF 
(Declaratory Relief) 

156. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 155 as though fully set forth herein 

157. A justifiable controversy exists between Plaintiff and Defendants regarding their 

respective rights pursuant to the Purchase Agreement. 

158. Plaintiff asserts a claim of a legally protected right, in that Plaintiff is entitled to 

immediately close on the purchase of the Property without interference from Defendants. 

159. Plaintiff asserts a claim of a legally protected right, in that Defendants are not 

entitled to retain Plaintiff�s prior Property payments and earnest money deposit intended for the 

purchase of the Property. 

160. The issue is ripe for judicial determination. 

. . . 
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161. Plaintiff asks the court to determine the parties� relative rights under the Purchase 

Agreement. 

EIGHTH CLAIM FOR RELIEF 
(Specific Performance) 

162. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 161 as though fully set forth herein. 

163. In accord with the provisions of the Purchase Agreement, Plaintiff made substantial 

prior Property payments as well as an earnest money deposit. 

164. Plaintiff maintains its offer to pay the balance of the purchase price, and applying 

the prior Property payments and earnest money deposit to complete the closing of the sale of the 

Property to Plaintiff. 

165. There is no plain, adequate or speedy remedy at law for the enforcement of the term 

of the Purchase Agreement or to compensate Plaintiff for the damage caused to him by Defendants� 

refusal to allow Plaintiff to close on the purchase of the Property. 

166. Plaintiff demands that Defendants be required specifically to perform the Purchase 

Agreement and to be ordered to sell the Property to Plaintiff. 

NINTH CLAIM FOR RELIEF 
(Fraud) 

167. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 166 as though fully set forth herein. 

168. The misrepresentations of the Defendants, through Dr. Fagan to Ms. Leonard, 

misled Plaintiff into executing the Second Lease Agreement for March and April 2021.   

169. Defendants� fraudulent negotiations with Plaintiff regarding the Purchase 

Agreement, Purchase Price and Second Lease Agreement frustrated Plaintiff�s efforts to close on 

the sale of the Property.  

170. Defendants rescinded the original Purchase Agreement and changed the terms of the 

purchase agreement, including the purchase price, multiple times. 

. . . 

. . . 
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171. Defendants� calculated fraudulent dealings induced Plaintiff to sign the Second 

Lease Agreement for the months of March and April under the false understanding that discussions 

regarding the purchase of the Property would continue. 

172. After Plaintiff had entered into the two Lease Agreements, which were executed 

under the understanding that Defendants would continue to negotiate the purchase of the Property, 

Defendants then refused to negotiate with either Ms. Leonard or Mr. DeCarlo. 

173. Defendants had no intention of honoring the original $800,000 Purchase Price and 

the original Purchase Agreement which had been executed by Ms. Leonard on January 11, 2021. 

174. As a direct and proximate result of Defendants� aforementioned conduct, Plaintiff 

has been damaged in an amount to exceed Fifteen Thousand Dollars ($15,000.00), the exact amount 

of which to be set forth at the time of trial in this matter. 

175. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

TENTH CLAIM FOR RELIEF 
(Fraudulent Misrepresentation) 

176. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 175 as though fully set forth herein. 

177. Plaintiff was fraudulently induced by Defendants to sign the Second Lease 

Agreement for March and April, and in doing so, Defendants subsequently attempted to rescind the 

terms of the original Purchase Agreement and Purchase Price. 

178.   In early 2021, Ms. Leonard, on behalf of the Plaintiff, engaged in several 

discussions with Dr. Fagan, acting on behalf of the Defendant, regarding the purchase and lease of 

the Property. 

179. Throughout these conversations, Dr. Fagan never asked Ms. Leonard whether she 

or Plaintiff had counsel to represent their interests, nor told Ms. Leonard that she or Plaintiff should 

retain counsel to engage in the Property negotiations. 
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180. Pursuant to these conversations, Dr. Fagan, as a representative of the Defendant, led 

Ms. Leonard to believe that if she signed the Second Lease Agreement, then Defendants would 

continue to negotiate the Purchase Agreement.

181. Ms. Leonard, acting on Plaintiff�s behalf, relied upon Dr. Fagan�s representations, 

and accordingly agreed to enter into another lease agreement for the months of March and April 

under the false understanding that discussions regarding the purchase of the Property would 

continue. 

182. After Plaintiff had entered into the two Lease Agreements, which were executed 

under the understanding that Defendants would continue to negotiate the purchase of the Property, 

Defendants then refused to negotiate with either Ms. Leonard or Mr. DeCarlo. 

183. Plaintiff was informed by Defendants that the Third Revised Purchase Agreement 

would not be executed until the end of the lease term Second Lease Agreement. 

184. Plaintiff had been fraudulently induced into signing the Second Lease Agreement 

under false representations made by Defendants, including Dr. Fagan.  Defendants had no intention 

of honoring the original $800,000 Purchase Price and the original Purchase Agreement which had 

been executed by Ms. Leonard on January 11, 2021. 

185. Plaintiff justifiably relied upon the information provided by Defendants in that it 

entered into the Lease Agreements with the expectation that Plaintiff would be permitted to 

purchase the Property as promised. 

186. As a direct and proximate result of Defendants� aforementioned conduct, Plaintiff 

has been damaged in an amount to exceed Fifteen Thousand Dollars ($15,000.00), the exact amount 

of which to be set forth at the time of trial in this matter. 

187. As a direct, actual, and proximate result of the aforementioned conduct of 

Defendants, Plaintiff has been forced to retain the services of the undersigned counsel to defend 

and prosecute this matter and is thus entitled to an award of reasonable attorney fees and costs 

associated herewith from Defendants. 

. . . 

. . . 
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ELEVENTH CLAIM FOR RELIEF
(Rescission) 

188. Plaintiff realleges and incorporates by reference the allegations set forth in 

Paragraphs 1 through 187 as though fully set forth herein. 

189. Plaintiff justifiably relied upon the information provided by Defendants in that it 

entered into the Lease Agreements with the expectation that Plaintiff would be permitted to 

purchase the Property as promised. 

190. As a proximate cause of Defendants� misrepresentations and unfair dealings, 

Plaintiff was induced into entering into the Second Lease Agreement under false circumstances. 

191. Plaintiff seeks that the Court nullify the Defendants� terms set forth in the March 9, 

2021 Letter of Agreement that �all other agreements are terminated and of no further force or 

effect.�  

192. Defendants were not engaging in good faith negotiations when they induced 

Plaintiff to sign the March Lease Agreement with the intention of changing the Purchase Price. 

193. Defendants therefore seek that the Court rescind the terms of the Letter of 

Agreement and force Plaintiff to honor the terms set forth in the original Purchase Agreement. 

DEMAND 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

1. With respect to the First Claim for Relief (Injunctive Relief), judgment in an amount 

in excess of $15,000.00; 

2. With respect to the Second Claim for Relief (Conversion), judgment in an amount 

in excess of $15,000.00; 

3. With respect to the Third Claim for Relief (Breach of Contract), judgment in an 

amount in excess of $15,000.00; 

4. With respect to the Third Claim for Relief (Breach of Covenant of Good Faith and 

Fair Dealing), judgment in an amount in excess of $15,000.00; 

5. With respect to the Fifth Claim for Relief (Unjust Enrichment), judgment in an 

amount in excess of $15,000.00; 
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6. With respect to the Sixth Claim for Relief (Negligent Misrepresentation), judgment 

in an amount in excess of $15,000.00; 

7. With respect to the Seventh Claim for Relief (Declaratory Relief), judgment in an 

amount in excess of $15,000.00; 

8. With respect to the Eighth Claim for Relief (Specific Performance), judgment in an 

amount in excess of $15,000.00; 

9. With respect to the Ninth Claim for Relief (Fraud), judgment in an amount in excess 

of $15,000.00; 

10. With respect to the Tenth Claim for Relief (Fraudulent Misrepresentation), 

judgment in an amount in excess of $15,000.00; 

11. With respect to the Eleventh Claim for Relief (Rescission), judgment in an amount 

in excess of $15,000.00; 

12. For attorneys� fees and costs incurred by Plaintiff incurred in bringing this action; 

and 

13. For such other and further relief as the Court may deem just and proper.  

 

DATED this 3rd day of May, 2021. 
 
 LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By:   /s/ Ogonna Brown 
Ogonna Brown, Bar No. 7589 
OBrown@lewisroca.com 

       3993 Howard Hughes Parkway, Suite 600 
       Las Vegas, NV  89169 
       Tel.: 702.949.8200 
       Fax: 702.949.8398 

       Attorneys for Plaintiff AAL-JAY, Inc. 
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VERIFICATION 

I, CHRISTIANO DECARLO, being duly sworn, on oath, depose and say that I am the 

Director of the above-named Plaintiff, a party to this action; that I sign the foregoing VERIFIED 

FIRST AMENDED COMPLAINT, I further state that I know the contents thereof and that the 

same are true to the best of my knowledge, except as to the matters therein set forth upon 

information and belief, and as to those matters, I believe them to be true.  

DATED: May 3, 2021. 

      /s/ Christiano DeCarlo  
       AAL-Jay, Inc.  

STATE OF NEVADA ) 
    ) ss: 
COUNTY OF CLARK ) 
 

Subscribed and sworn to before me on this _______ day of __________________, 2021, 

by ____________________________________, proved to me on the basis of satisfactory 

evidence to be the person who appeared before me.  

 
     _________________________________________ 
     Notary Public in and for the said County and State 
     My Commission Expires on: 
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CERTIFICATE OF SERVICE

Pursuant to NEFCR 9, NRCP 5(b), and EDCR 7.26, I certify that on May 3, 2021, I served 

a copy of VERIFIED FIRST AMENDED COMPLAINT on all parties as follows: 

 Electronic Service � By serving a copy thereof through the Court�s electronic 

service system via the Odyssey Court e-file system;   

 E-mail � By serving a copy thereof at the email addresses listed below; and 

 U.S. Mail�By depositing a true copy thereof in the U.S. mail, first class postage prepaid 

and addressed as listed below. 

Philip J. Fagan Jr.  
2 Via Sienna Place 
Henderson, NV 89011 

Philip J. Fagan Jr. Trust 2 
Via Sienna Place 
Henderson, NV 89011 

  /s/ Kennya Jackson 
An employee of Lewis Roca Rothgerber Christie LLP 
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From: Heather Weger <hweger@firstam.com>
Sent: Friday, April 23, 2021 2:00 PM
To: Brown, Ogonna
Cc: Michele Eaton; Judy Goens
Subject: Lail Leonard / 1 Grand Anacapri Drive

[EXTERNAL]

Hi, 

We have received a total of $170,000 deposited into our escrow account for property 1 Grand Anacapri Drive. 

Please advise if you need anything additional from us at this time. 

Thanks,  

Heather Weger 

2500 N. Buffalo Drive, Suite 120
Las Vegas, NV 89128  
Office: 702-251-5000 
Direct: 702-251-5077 
Fax: 702-938-1822 
Email: hweger@firstam.com  

At First American Title the health and safety of our employees and our clients are our top priority.  With that in mind, and in order 

**Be aware!  Online banking fraud is on the rise.  If you receive an email containing WIRE TRANSFER INSTRUCTIONS call your e

****************************************************************************************** 
This message may contain confidential or proprietary information intended only for the use of the addressee(s) named 
above or may contain information that is legally privileged.  
If you are not the intended addressee, or the person responsible for delivering it to the intended addressee, you are 
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hereby notified that reading, disseminating, distributing or copying this message is strictly prohibited.  
If you have received this message by mistake, please immediately notify us by replying to the message and delete the 
original message and any copies immediately thereafter. 

If you received this email as a commercial message and would like to opt out of future commercial messages, please let 
us know and we will remove you from our distribution list. 

Thank you. 
****************************************************************************************** 
FAFLD 
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Case Number: A-21-832379-C

Electronically Filed
5/18/2021 1:47 PM
Steven D. Grierson
CLERK OF THE COURT
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Ogonna M. Brown, Esq. 
Nevada Bar No. 7589 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel: 702.949.8200 
Fax: 702.949.8398 
Email:  obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 

FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-B 

Dept. No. 24 

EMERGENCY MOTION FOR SPECIFIC 
PERFORMANCE OF PURCHASE 

AGREEMENT, ON AN ORDER 
SHORTENING TIME 

[EMERGENCY HEARING REQUESTED] 

Plaintiff AAL-JAY, INC. (�Plaintiff� or �AAL-JAY�), by and through its attorneys, 

Ogonna M. Brown, Esq. of the law firm Lewis Roca Rothgerber Christie LLP (�Lewis Roca�), 

hereby files this Emergency Motion for Specific Performance of Purchase Agreement, On An Order 

Shortening Time (�Emergency Motion�). The Emergency Motion seeks specific performance of 

Plaintiff�s purchase of the real property parcel located at the address 2 Grand Anacapri, Henderson, 

Nevada, 89011, Assessor Parcel Number 162-22-810-011 (the �Property�). 

This Emergency Motion is based upon the following Memorandum of Points and 

Authorities; the Declaration of Christiano DeCarlo in Support of Emergency Motion (�DeCarlo 

Decl.�) attached hereto as Exhibit �A�, the Director of AAL-JAY; the Declaration of Lail Leonard 

in Support of Emergency Motion (�Leonard Decl.�) attached hereto as Exhibit �B�, the President 

of AAL-JAY, and the Declaration of Ogonna M. Brown, Esq. In Support of Emergency Motion On 
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An Order Shortening Time (�Brown Decl.�), one of the attorneys for AAL-JAY; the papers and 

pleadings on file in this action; and any such oral argument as this Court may entertain at hearing 

on this Emergency Motion. 

Dated this th day of May, 2021. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By:         
Ogonna M. Brown, Esq. (NBN 7589) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel.:   702.949.8200 
Fax:    702.949.8398 
Email: obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 
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ORDER SHORTENING TIME 

It appearing to the satisfaction of the Court, and good cause appearing therefor, 

IT IS HEREBY ORDERED that the hearing on Plaintiff�s EMERGENCY MOTION FOR 

SPECIFIC PERFORMANCE OF PURCHASE AGREEMENT, ON AN ORDER SHORTENING 

TIME (�Emergency Motion�) shall be heard on the _____ day of __________, 2021, at the hour of 

___:______ _.m. in Department 24 of this Court; 

IT IS FURTHER ORDERED THAT the Defendants shall file an opposition to the 

Emergency Motion, if any, on or before _____________________, 2021, at ______________ 

a.m./p.m., and shall serve electronically a copy of same on counsel for Plaintiff using the Court�s 

E-Filing E-Service System on this same date;  

IT IS FURTHER ORDERED THAT Plaintiff shall file a reply in support of their 

Emergency Motion, if any, on or before _____________, 2021, at ________ a.m./p.m. and shall 

serve electronically a copy of same on counsel for Defendants using the Court�s E-Filing E-Service 

System on this same date. 

  

Respectfully submitted by: 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By:  
Ogonna M. Brown, Esq. (NBN 7589) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel.:   702.949.8200 
Fax:    702.949.8398 
Email: obrown@lewisroca.com 

       Attorneys for Plaintiff AAL-JAY, Inc. 
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DECLARATION OF OGONNA M. BROWN, ESQ. IN SUPPORT OF EMERGENCY 
MOTION FOR SPECIFIC PERFORMANCE OF PURCHASE AGREEMENT, ON AN 

ORDER SHORTENING TIME 

I, Ogonna M. Brown, upon oath state the following: 

1. I am over the age of 18 and am competent to testify regarding the matters asserted 

herein.   

2. I have personal knowledge of the facts set forth in this Declaration except as to those 

matters based upon information and belief, and as to those matters, I believe them to be true and 

correct. If called as a witness to testify, I could and would truthfully testify to the facts set forth 

herein. 

3. I am an attorney licensed to practice in all courts within the State of Nevada, and I 

am a partner with the law firm of Lewis Roca Rothgerber Christie LLP (�Lewis Roca�). 

4. I am counsel for Plaintiff AAL-JAY, INC. (�Plaintiff�) in the above-captioned 

lawsuit, and have been retained by Plaintiff to represent its interests in this action against 

Defendants Philip J. Fagan, Jr., an individual (�Mr. Fagan�), and as Trustee of the Philip J. Fagan, 

Jr. 2001 Trust (�Fagan Trust�) (collectively, �Defendants�). 

5. I make this Declaration in support of Plaintiff�s Emergency Motion For Specific 

Performance of Purchase Agreement, on an Order Shortening Time (�Emergency Motion�). 

6. The relief requested in this Emergency Motion is necessary because Plaintiff is 

entitled to specific performance of the Residential Purchase Agreement (�Purchase Agreement�) 

for purchase of the real property parcel located at the address 2 Grand Anacapri, Henderson, 

Nevada, 89011, Assessor Parcel Number 162-22-810-011 (the �Property�) to purchase the Property 

for $800,000, which Purchase Agreement was offered by Defendant Mr. Fagan as Trustee of the 

Fagan Trust through his counsel, which was remitted to an Escrow Officer at Defendants� escrow 

company, First American Title Insurance Company (�First American�) and executed on January 

21, 2021 by Lail Leonard as President of Plaintiff, AAL-Jay, Inc. (�Ms. Leonard�).  

7. As evidenced by the proof of funds in escrow in the amount of $170,000, and the 

pre-approved lending in the amount of up to $680,000 from Zions Bancorporation, N.A. dba 

Nevada State Bank (�Lender�), Plaintiff is ready, willing and able to close on the purchase of the 
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Property for $800,000, the purchase price set forth in the Purchase Agreement (�New Purchase 

Price�), which price reflected the (35) prior payments made under the terms of the original Contract 

and Addendum (defined herein). 

8. The pre-approved lending from Lender is more than enough for the Plaintiff to close 

on the Purchase of the Property at the New Purchase Price.  

9. Good cause exists for this instant request for an expedited hearing on the Emergency 

Motion and an expedited hearing on the Emergency Motion because the Lender will not fund the 

loan for the Plaintiff�s purchase of the Property until the Lender receives a fully executed Purchase 

Agreement. 

10. Good cause also exists because Defendants have commenced eviction proceedings 

against the Plaintiff to vacate the Property on or before June 2, 2021 by way of serving a Thirty-

Day �No Cause� Notice to Quit Pursuant to NRS 40.251 (�Notice to Quit�) served on May 3, 2021. 

11. Plaintiff respectfully requests that this Court permit this Emergency Motion to be 

heard on an order shortening time because Plaintiff believes that, in the absence of such relief, 

Plaintiff risks losing the Property where Mr. Christiano DeCarlo currently resides with his family, 

including a minor child, as well as the prior payments Plaintiff has made over the years toward the 

goal of purchasing the Property. 

12. Plaintiff is facing threat of eviction because the Defendants refuse to honor the 

Purchase Agreement for $800,000, notwithstanding that Plaintiff is prepared to immediately close 

pursuant to the Purchase Agreement previously prepared by and submitted by the Defendants. 

13. Plaintiff respectfully requests this Court hold a hearing on or before June 2, 2021, 

on the Emergency Motion to ensue Plaintiff is not forced to forfeit the funds that have already been 

invested over the years to Defendants towards the purchase of the Property, and to compel 

Defendants to allow the sale to close on the agreed Purchase Price of $800,000 for the Property. 

14. This request for an order shortening time on the Emergency Motion is made in good 

faith and without dilatory motive. 
 
/s/ Ogonna Brown  
 OGONNA M. BROWN, ESQ. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiff brings the instant Emergency Motion for Specific Performance of Purchase 

Agreement, on an Order Shortening Time in order that Plaintiff may be afforded specific 

performance of the Residential Purchase Agreement (�Purchase Agreement�) for purchase of the 

real property parcel located at the address 2 Grand Anacapri, Henderson, Nevada, 89011, Assessor 

Parcel Number 162-22-810-011 (the �Property�), which Purchase Agreement was offered by 

Defendant Mr. Fagan as Trustee of the Fagan Trust through counsel, who in turn submitted the 

Purchase Agreement for $800,0000 to an Escrow Officer at Defendants� title company, First 

American Title Insurance Company (�First American�). Plaintiff accepted the offer of $800,000 as 

evidenced by the Purchase Agreement drafted and prepared by Defendants, as evidenced by the 

executed Purchase Agreement for $800,000, signed on January 21, 2021 by Lail Leonard as 

President of Plaintiff, AAL-Jay, Inc. (�Ms. Leonard�).   

In addition to executing the Purchase Agreement, Plaintiff has also made payments toward 

the Purchase Price and funded an Earnest Money Deposit (�EMD�) in the total amount of $170,000. 

Under the terms of the Promissory Note, Mr. Chrisitiano DeCarlo, the Director of AAL-JAY, Inc., 

and Ms. Leonard, the President of AAL-Jay, made 16 consecutive weekly payments of $20,685.00 

beginning January 30, 2019, totaling $330,960.  Further, in connection with the significant water 

damage to the Property, on May 28, 2020, Chubb approved the claim in the amount of 

approximately $33,000, and withheld the $10,000 deductible from the claim payments. Ultimately, 

the contractors were paid approximately $77,000 to make the necessary repairs to make the 

Property habitable. Defendants are attempting to gain a windfall instead of selling the Property to 

Plaintiff as previously agreed. 

Plaintiff�s substantial investment in the Property with the expectation of purchasing the 

Property will be forfeited in the absence of specific performance of the Purchase Agreement, as 

Defendants are attempting to evict Plaintiff.  Defendants fraudulently induced the Plaintiff in an 

attempt to void the $800,000 Purchase Agreement, and duped the Plaintiff into believing that 

Defendants would review the reconciliation of past payments and proceed with the $800,000 
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Purchase Agreement. Instead, Defendants extended the lease through April 2021, and then 

repeatedly attempted to evict Plaintiff, all while refusing to proceed with the $800,000 Purchase 

Agreement in good faith. Plaintiff has been left with no other choice but to seeks an order from this 

Court to enforce the terms of the Purchase Agreement to purchase the Property for $800,000, and 

for this Court to order Defendants to proceed to closing of the sale of the Property to Plaintiff for 

$800,000, for which $170,000 remains in escrow with the title company. 

II. STATEMENT OF FACTS 

CONTRACT FOR DEED AND ADDENDUM

1. Plaintiff leased the Property from the owner, Philip J. Fagan, Jr., Trustee of the 

Philip J. Fagan, JR 2011 Trust (�Defendant,� or alternatively, �Landlord�) on or near November of 

2011.  

2. Christiano DeCarlo, the Director of AAL-JAY, Inc. (�Mr. DeCarlo�), is the current 

occupant of the Property. 

3. On December 8, 2016, Plaintiff and Defendant (collectively, the �Parties�) entered 

into a Contract for Deed (�Contract�). The Contract was signed by the Defendant, Philip J. Fagan 

(�Dr. Fagan�) as Seller and Lail Leonard (�Ms. Leonard�) as President of AAL-JAY as Purchaser. 

A true and correct copy of the Contract is attached to the DeCarlo Decl. as Exhibit �1�. 

4. Pursuant to the terms of the Contract, Defendant agreed to sell the Property to the 

Plaintiff for the purchase price of $1,050,000.00 (�Purchase Price�).   See Ex. �1� to the DeCarlo 

Decl. 

5. The Purchase Price was to be paid on a schedule agreed by and between the Parties, 

as set forth in the Contract. See Ex. �1� to the DeCarlo Decl. 

6. The balance of $1,000,000 was to be due and payable as follows:  
 

Balance payable, together with interest on the whole sum that shall be from 
time to time unpaid at the rate of 3.25 per cent, per annum, payable in the 
amount of Five Thousand Six Hundred Seventy-one and 96/100 dollars 
($5,671.96) per month beginning on the 1st day of December, 2016, and 
continuing on the same day of each month thereafter until the 31st day of 
October, 2019, when all remaining principal and interest shall be paid.  
Interest shall be computed monthly and deducted from payment and the 
balance of payment shall be applied on principal. 
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See Ex. �1� to the DeCarlo Decl. at pg. 2.  Also attached to the DeCarlo Decl. as Exhibit �2� is a 

reconciliation schedule spreadsheet (�Reconciliation�) setting forth the Tenant�s payments for the 

Property beginning in December 2016. 

7. The interest rate was set at 3.25% for the term of the Contract, and was not variable. 

See Ex. �1� to the DeCarlo Decl. 

8. In addition to the Purchase Price, the first year�s Property taxes were to be paid by 

the Defendant and then added to the Purchase Price.  After the first year, Plaintiff would assume 

responsibility for the Property taxes for each subsequent year.  See Ex. �1� to the DeCarlo Decl. at 

pg. 3. 

9. Despite this provision in the executed Contract, Defendant failed to add the 2017 

Property taxes to the Purchase Price until March 2021. 

10. Each party to the Contract agreed to insure their own contents of the Property. See

Ex. �1� to the DeCarlo Decl. at pg. 3. 

11. Under the terms of the Contract, Plaintiff also assumed responsibility for liability 

and hazard insurance for the duration of the Contract.  Defendant agreed to purchase fire, hazard 

and windstorm insurance but Plaintiff was to �repay the amount so paid by Seller within ten (10) 

days of demand for same by Seller.�  See Ex. �1� to the DeCarlo Decl. at pg. 3. 

12. In January 2018, the Parties entered into Addendum No. 1 to the Contract 

(�Addendum�).  The Addendum was signed by Dr. Fagan on behalf of the Defendant and me on 

behalf of the Plaintiff. A true and correct copy of the Addendum is attached to the Leonard Decl. 

as Exhibit �3�.   

13. Under the terms of the Addendum, Plaintiff agreed to cure defaults for January, 

February and March 2018. See Ex. �3� to the Leonard Decl. 

14. Specifically, Plaintiff agreed to pay Defendant $12,340.97 on or before February 2, 

2018, but ultimately paid $12,437.75.  See Ex. �3� to the Leonard Decl. 

15. Pursuant to the Addendum, the Parties further agreed that Plaintiff would pay to 

Defendant on or before February 20, 2018 the monthly payments due under the Contract for April 

and May 2018.  See Ex. �3� to the Leonard Decl. 

AA00111



114043844.1 
 

 - 9 -  
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

16. Thereafter, the Plaintiff would make each monthly payment due on the first day of 

each month under the Contract and continue said monthly payments four (4) months in advance 

until the amount due under the Contract was paid in full. See Ex. �3� to the Leonard Decl. 

17. Plaintiff was also required to remain current on the payments due under the Contract 

for the insurance and property taxes. See Ex. �3� to the Leonard Decl.  

18. The Addendum further set forth provisions for future defaults: �In the event 

Purchaser fails to timely make payment of the Deferred Amount to Seller or any of the payments 

due under Section 4 and 5 of this Addendum or Purchaser otherwise defaults under the terms of the 

Contract in the future, Purchaser agrees to immediately vacate the Property, deliver possession of 

the Property to Seller and cooperate with Seller in terminating the Contract.� See Ex. �3� to the 

Leonard Decl. 

TENANT MAKES PAYMENTS FOR ARREARS 

19. On February 12, 2018, after the Parties executed the Addendum, Plaintiff contacted 

Defendant�s accountant, Michael Noll at Lorenzen & Noll, CPAs (�Mr. Noll�) to request 

documentation for the insurance amounts in arrears as well as the amounts billed in advance 

pursuant to the agreed terms of the Addendum, including statements of all premiums paid for 2017 

and 2018.  Mr. Noll provided the requested information (copies of insurance policies, invoices and 

receipts for payment) on February 21, 2018.  A true and correct copy of the February 12, 2018 

email exchange with Mr. Noll, including attachments, is attached to the DeCarlo Decl. as Exhibit 

�3�. 

20. On March 9, 2018, Mr. Noll emailed Ms. Leonard advising that �[u]pon receipt of 

the balance due of $12,437.75, this will bring Mr. Decarlo [sic] fully paid up through June 30, 

2018.� A true and correct copy of the March 9, 2018 email exchange with Mr. Noll is attached to 

the DeCarlo Decl. as Exhibit �4�. 

21. In his March 9, 2018 email, Mr. Noll further stated that in order �[t]o stay 3+ months 

ahead, Mr. Decarlo [sic] is required to pay the July loan payment of $5,671.96 on April 1, 2018.� 

See Ex. �4� to the DeCarlo Decl. 

. . . 
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22. On March 10, 2018, Plaintiff paid Defendant $12,437.75, the total amount of the 

outstanding arrears pursuant to the Addendum.  A true and correct copy of Check No. 2141 is 

attached to the DeCarlo Decl. as Exhibit �5�. 

23. Defendant also paid the 2018 Property taxes totaling $6,677.52.  A true and correct 

copy of a spreadsheet of all 2018 Property tax payments, including the corresponding check 

numbers, is attached to the DeCarlo Decl. as Exhibit �6�; see also Ex. �2� to the DeCarlo Decl. 

24. Beginning in June 2018, Defendant increased the interest rate on the payments from 

3.25% to 4.85%, however, this rate increase was never fully explained to the Plaintiff until August 

2020, at which time Defendant retroactively assessed the higher interest rate.  At that time, Dr. 

Fagan claimed that the increased interest rate was not a variable rate, but a �sliding scale� and �is 

what it is.�  Neither the Contract nor the Addendum included provisions for changes to the interest 

rate. 

25. On January 22, 2019, a Promissory Note in the amount of $330,000 was executed 

by Ms. Leonard, as Trustee of the Lail Leonard Trust dated January 26, 2005 and the undersigned 

as Maker and Defendant as Payee.  A true and correct copy of the January 22, 2019 Promissory 

Note is attached to the DeCarlo Decl. as Exhibit �7�. 

26. Ms. Leonard was provided with a check from Dr. Fagan�s wife in the amount of 

$330,000.00. Mrs. Fagan then accompanied Ms. Leonard to Nevada State Bank, wherein Ms. 

Leonard deposited said check; and at Mrs. Fagan�s request per her husband, to have Ms. Leonard 

issue a payment of $30,000.00 to Philip J. Fagan Jr. which Ms. Leonard did in the form of Nevada 

State Bank check number 001AA.  

27. Ms. Leonard was told verbally by Dr. Fagan at a later date that the $30,000.00 would 

be applied to principle balance if the purchase agreement terms were fulfilled, and forfeited with 

the other similar instances if we defaulted or failed to complete the purchase of the Property. 

28. Under the terms of the Promissory Note, Ms. Leonard and Mr. DeCarlo made 16 

consecutive weekly payments of $20,685.00 beginning January 30, 2019.  See Ex. �8� to the 

DeCarlo Decl. 

. . . 
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29. However, based on a verbal agreement between the Parties, the manner in which the 

payments under the January 2019 Promissory Note were to be applied to the outstanding balance 

on the Property payments was disputed by the Parties. 

30. The Plaintiff maintains that $30,000 of these payments were to be applied to the 

principal balance in addition to the $28,000 that was also to be applied pursuant to the two previous 

promissory notes. 

31. According to the Defendant, $30,000 of these payments represented three mortgage 

payments, not including taxes and insurance.  Consequently, the $30,000 represents a value applied 

to the principal of only $13,366.50 (calculated as [$5,671.96 monthly payment - $660.00 tax 

payment � $556.46 interest payment = $4,455.5] x 3 payments).  

32. As of the date of this Motion, the Parties have not resolved this discrepancy in the 

application of the funds. 

PROPERTY DAMAGE AND INSURANCE CLAIM

33. In 2019 the Property sustained significant water damage as a result of a pipe burst. 

34. In connection with the water damage, a claim was filed against the Property 

insurance carrier, Chubb, under policy number 1019823002. 

35. On May 28, 2020, Chubb approved the claim in the amount of approximately 

$33,000, and withheld the $10,000 deductible from the claim payments. 

36. Ultimately, the contractors were paid approximately $77,000 to make the necessary 

repairs to make the Property habitable. 

37. Beginning in July 2020, Defendant again increased the interest rate on the payments 

from 4.85% to 5.125%. Again, this rate increase was never fully explained to the Tenant until 

August 2020, at which time Landlord retroactively assessed the higher interest rate.  At that time, 

Dr. Fagan claimed that the increased interest rate was not a variable rate, but a �sliding scale� and 

�is what it is.�  Neither the Contract nor the Addendum included provisions for changes to the 

interest rate. 

38. On July 2, 2020, Dr. Fagan�s bookkeeper, Kendrah Hardin (�Ms. Hardin�) sent the 

breakdown of the principal and interest payments for the Property to Ms. Leonard.  A true and 
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correct copy of the July 2, 2020 email exchange and the attachments is attached to the DeCarlo 

Decl. as Exhibit �8�. 

39. On July 16, 2020, Ms. Hardin sent a summary of the 2020 payments to Ms. Leonard.  

A true and correct copy of the July 16, 2020 email exchange and the attachments is attached to the 

DeCarlo Decl. as Exhibit �9�.   

40.  On August 11, 2020, Ms. Hardin sent an email to Ms. Leonard regarding past due 

payments from April 2020 through August 2020.  A true and correct copy of the August 11, 2020 

email is attached to the DeCarlo Decl. as Exhibit �10�. 

41. In response, on August 15, 2020, Ms. Leonard sent an email to Ms. Hardin 

explaining that the prior advance payments had been applied to the rent for February, March and 

April 2020.  Ms. Leonard further stated that the payment for May 2020 was being sent.  A true and 

correct copy of the August 15, 2020 email is attached to the DeCarlo Decl. as Exhibit �11�. 

42. Ms. Leonard also requested an update on the status of the Chubb insurance payments 

for the water damage claim, to which no response was provided by Ms. Hardin or Dr. Fagan.  See 

Ex. �12� to the DeCarlo Decl.   

NEW PURCHASE AGREEMENT

43. Sometime in the latter part of 2020, Mr. DeCarlo, on behalf of Plaintiff, engaged in 

discussions with Dr. Fagan�s attorney, Richard Scott, Esq. (�Attorney Scott�) regarding the existing 

terms of the Property purchase.   

44. As a result of these conversations, on January 6, 2021, an Escrow Officer at First 

American Title Insurance Company (�First American�) sent a Residential Purchase Agreement 

(�Purchase Agreement�) to Ms. Leonard.   A true and correct copy of the January 6, 2021 email 

and attachments is attached to the DeCarlo Decl. as Exhibit �12�. 

45. According to the terms of the Purchase Agreement that was prepared by the 

Landlord�s attorneys and remitted by the escrow company by, the new Purchase Price for the 

Property was $800,000.00 (�New Purchase Price�), with a stipulation for $50,000 to be placed in 

escrow as Earnest Money Deposit (�EMD�).  The New Purchase Price reflected the (35) prior 
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payments made under the terms of the original Contract and Addendum. See Ex. �13� to the 

DeCarlo Decl. 

46. On January 11, 2021, Ms. Leonard executed the Purchase Agreement and 

transmitted via electronic correspondence the executed Purchase Agreement to the First American 

Escrow Officer.  A true and correct copy of the January 11, 2021 email and attachments is attached 

to the DeCarlo Decl. as Exhibit �13�. 

47. On January 12, 2021, Tenant wired $50,000 into an escrow account.  A true and 

correct copy of the January 12, 2021 U.S. Bank General Wire Transfer Request is attached to the 

DeCarlo Decl. as Exhibit �14�. 

LANDLORD RESCINDS EXISTING OFFER AND DRAFTS REVISED PURCHASE AGREEMENT 

48. On January 12, 2021, Dr. Fagan contacted Ms. Leonard to dispute the New Purchase 

Price, and informed her that he was withdrawing the offer to sell the Property at the New Purchase 

Price of $800,000, notwithstanding that the Tenant already accepted the offer 

49. On January 15, 2021, the First American Escrow Officer verbally advised Ms. 

Leonard via telephone and text message of a revised Residential Purchase Agreement (�Revised 

Purchase Agreement�) with a new Purchase Price of $895,000 instead of the previously agreed-

upon Purchase Price of $800,000. A true and correct copy of the January 15, 2021 text message 

attached to the Leonard Decl. as Exhibit �16�. 

50. The First American Escrow Officer then presented the Revised Purchase 

Agreement.  A true and correct copy of the January 13, 2021 email and attachments is attached to 

the DeCarlo Decl. as Exhibit �15�. 

51. As a result of the retroactive interest rate increases, the revised Purchase Price was 

overvalued at $871,560.01 as opposed to $848,304.44, which would have been the price as of 

December 31, 2020, had the rate interest rate remained at the contractual rate of 3.25% This 

represented an increase to the original contract purchase price of $36,695.56. 

52. The Revised Purchase Agreement also required a $50,000 EMD. See Ex. �13� to 

the DeCarlo Decl. 

. . . 
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53. On January 15 2021, Ms. Leonard rejected the Landlord�s Revised Purchase 

Agreement on behalf of the Plaintiff on the basis that the parties already had a deal to purchase the 

Property for $800,000 as evidenced by the Purchase Agreement executed by Ms. Leonard. 

SECOND REVISED PURCHASE AGREEMENT  & RESIDENTIAL LEASE AGREEMENTS

54. To permit time to negotiate the terms of the Second Revised Purchase Agreement 

and the Modified Purchase Price, the Defendant agreed to sign documentation believed to represent 

an extension of time to negotiate the purchase of the Property to the Plaintiff for the month of 

February 2021.  Defendant relied on the nearly ten-year relationship with Dr. Fagan as trust in his 

story that the agreement signed was for the purpose Dr. Fagan proposed was needed to finalize the 

terms of the sale. 

55. To that end, the Parties entered into a Residential Lease Agreement dated January 

22, 2021 for the term of February 2021 for the agreed rent amount of the sum of the three 

reoccurring payments of Wells Fargo Mortgage payment, interest, and taxes (�First Lease  

Agreement�).  A true and correct copy of the January 22, 2021 First Lease Agreement executed by 

Ms. Leonard is attached to the Leonard Decl. as Exhibit �17�. 

56. On February 23, 2021, at Plaintiff�s request, Ms. Hardin sent to Plaintiff the 

amortization schedule for the Property payments (�Amortization Schedule�) which included the 

increased interest rate.  A true and correct copy of the February 23, 2021 email and attachment is 

attached to the Leonard Decl. as Exhibit �18�. 

57. Plaintiff was current on the payments due and owing under the Amortization 

Schedule through March 2021, based upon the credit of the $30,000 payment made under the 

Promissory Note.  

58. On March 12, 2021, Defendant filed a Five-Day Notice to Quit for Tenancy At Will 

(�Five-Day Notice�).  A true and correct copy of the Five-Day Notice is attached to the DeCarlo 

Decl. as Exhibit �16�. 

59. On March 15, 2021, the Parties conferred regarding the updated Amortization 

Schedule. 

60. During this discussion, Dr. Fagan agreed to have his staff itemize all payments.  
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61. While the parties were verifying the itemization and reconciliation, Dr. Fagan 

represented to Plaintiff that in furtherance of discussions regarding the purchase of the Property, 

that the Landlord and the Tenant would enter into another lease agreement for the months of March 

2021 and April 2021. 

62. Ms. Leonard, acting on Plaintiff�s behalf and relying upon Attorney Yergensen�s 

representations, agreed to enter into another lease agreement for the months of March and April 

under the false understanding that discussions regarding the purchase of the Property would 

continue.  

63. On March 9, 2021, Defendant presented a second lease agreement which was dated 

March 2, 2021 (�Second Lease Agreement�).    A true and correct copy of the March 9, 2021 email 

exchange and attachments is attached to the Leonard Decl. as Exhibit �19�. 

64. Landlord also sent an unsigned Letter of Agreement attached to the March 9, 2021 

email.  The Letter of Agreement stated that, upon execution of the March Lease Agreement that 

�all other agreements are terminated and of no further force or effect.�  There were also additional 

provisions based on proposed closing dates. See Ex. �19 to the Leonard Decl. 

65. Under the terms of the Second Lease Agreement, Tenant would make (2) monthly 

payments in the amount of $6,800 for the months of March and April 2021, of which $3,000 of the 

payment amount would be applied to the Modified Purchase Price. See Ex. �19� to the Leonard 

Decl. 

66. Accordingly, Plaintiff submitted two checks dated March 15, 2021 to Defendant, 

each in the amount of $6,800.  A true and correct copy of the check numbers 3276 and 3277 

representing payment for the March and April 2021 Property rent are attached to the Leonard Decl. 

as Exhibit �20�. 

67. On the same day and after submission of the March and April rent payments, Ms. 

Leonard executed the Second Lease Agreement on behalf of the Plaintiff.  A true and correct copy 

of the Second Lease Agreement dated March 2, 2021 signed by Ms. Leonard on March 15, 2021 is 

attached to the Leonard Decl. as Exhibit �21�. 

. . . 
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68.   Once the Second Lease Agreement was executed by the Plaintiff, the Defendant 

agreed to not pursue the March 12, 2021 Five-Day Notice.  Landlord further agreed that a new 

Purchase Agreement which would correctly reflect and apply all prior Property payments would be 

completed and submitted expeditiously (�Third Revised Purchase Agreement�). 

69. However, shortly thereafter, Plaintiff was informed by Defendant that the Third 

Revised Purchase Agreement would not be executed until the end of the lease term. 

70. Instead, Dr. Fagan ceased communicating in good faith regarding the fair and 

accurate itemization and reconciliation of the previous payments made by the Tenant, refused to 

negotiate in good faith and refused to sign any purchase agreement for Tenant�s purchase of the 

Property. 

71. On March 17, 2021, as a result of Dr. Fagan�s refusal to proceed in good faith and 

proceed with the Purchase Agreement, the Tenant placed a stop payment order on check numbers 

3276 and 3277.   

LANDLORD RE-INITIATES EVICTION PROCEEDINGS

72. On March 26, 2021, Plaintiff was served with a Seven (7) Day Notice To Pay Or 

Quit pursuant to NRS § 40.253 (�Seven-Day Notice�) from Defendant.  Service was effectuated by 

posting a copy of the Seven-Day Notice on the Property. A true and correct copy of the Seven-Day 

Notice is attached to the DeCarlo Decl. as Exhibit �17�. 

73. On April 6, 2021, Plaintiff filed an Affidavit in Henderson Justice Court (�Justice 

Court�) in opposition to the Seven-Day Notice, initiating case number 21EH000680.1 

74. On April 14, 2021, a hearing regarding the Seven-Day Notice was held before Judge 

Bateman in Justice Court at which time the Court denied the Defendant�s request for summary 

eviction and permitted the District Court to maintain jurisdiction over the Parties� dispute. 

. . . 

                                                 
1 Plaintiff requests that this Court take judicial notice of the Justice Court docket. This Court may 
take judicial notice pursuant to Chapter 47 of the Nevada Revised Statutes under the Nevada Rules 
of Evidence. See NEV. REV. STAT. §§ 47.130-.170; see also Breliant v. Preferred Equities Corp., 
109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993) (allowing Nevada courts to take judicial notice of 
matters of public record); FGA, Inc. v. Giglio, 128 Nev. 271, 286, 278 P.3d 490, 500 (2012) (same). 
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PLAINTIFF FILES COMPLAINT AGAINST DEFENDANT

75. On April 5, 2021, Plaintiff initiated the above-captioned matter seeking an Order 

from the Court to enforce the existing Purchase Agreement and enforce Plaintiff�s rights to 

purchase the Property.  See Complaint, on file herein. 

PLAINTIFF PAYS RENT ARREARS TO DEFENDANT 

76. On April 23, 2021, Plaintiff delivered a cashier�s check in the amount of $17, 575.00 

to the Defendant (�Cashier�s Check�), representing payment of rent for March and April 2021, 

inclusive of late fees in accordance with the Second Lease Agreement, made under reservation of 

rights to avoid further eviction proceedings while Plaintiff pursues its rights under the Purchase 

Agreement for $800,000.  A true and correct copy of the Cashier�s Check is attached to the DeCarlo 

Decl. as Exhibit �19�. 

77. On April 26, 2021, the Defendant remitted an invoice for May 2021 (�Invoice�), 

even though the Defendant should have signed the $800,000 Purchase Agreement, and as a result, 

the Plaintiff has been forced to pay rent for February, March and April 2021.  A true and correct 

copy of Invoice No. 1059 for May 2021 is attached to the DeCarlo Decl. as Exhibit �20�. 

78. The Defendant has refused to negotiate with the Plaintiff in good faith has refused 

to agree to the $800,000 Purchase Price and has refused to discuss any terms with the Plaintiff. 

79. The Defendant is proceeding in bad faith and induced the Plaintiff to waive its rights 

under the original $800,000 Purchase Agreement to trick the Plaintiff, and all the while the 

Defendant continues to charge rent instead of allowing the Plaintiff to purchase the Property at the 

previously negotiated $800,000 purchase price, which was submitted by the Defendant�s attorney.  

80. Defendant reneged on the Purchase Agreement and is proceeding in bad faith, and 

should be compelled to proceed with the $800,000 Purchase Agreement.  

81. Plaintiff is ready, willing and able to close on the purchase of the Property for 

$800,000, as evidenced by the proof of funds in escrow in the amount of $170,000, and the pre-

approved lending in the amount of up to $680,000 from Zions Bancorporation, N.A. dba Nevada 

State Bank (�Lender�), which is more than enough for the Plaintiff to close on the Purchase of the 

Property. A true and correct copy of the email dated April 24, 2021, from Heather Weger, from 
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First American Title, confirming the total receipt of $170,000 deposited in its escrow account for 

the real property located at 1 Grand Anacapri Drive, in the amount of $170,000 is attached to the 

DeCarlo Decl. as Exhibit �21�; a true and correct copy of the Conditional Approval and Pre-

Qualification Letter dated April 14, 2021, from the Lender is attached to the DeCarlo Decl. as 

Exhibit �22�.  

82. The Lender will not fund the loan for the Plaintiff�s purchase of the Property until 

the Lender receives a fully executed Purchase Agreement. 

83. The Plaintiff requires this Court�s intervention to order the Landlord to perform 

under the Purchase Agreement to sell the Property to the Tenant for $800,000. 

III. APPLICABLE LAW 

A. Specific Performance of the Purchase Agreement Should Be Granted 

�Specific performance is available only when: (1) the terms of the contract are definite and 

certain; (2) the remedy at law is inadequate; (3) the appellant has tendered performance; and (4) 

the court is willing to order it.� Serpa v. Darling, 107 Nev. 299, 304, 810 P.2d 778, 782 (1991); see 

also Carcione v. Clark, 96 Nev. 808,811,618 P.2d 346, 348 (1980).  
 

1. The Terms of the Purchase Agreement Are Definite and Certain. 

Under the first element of specific performance, the terms of the Purchase Agreement are 

definite and certain.  Pursuant to the Purchase Agreement that was prepared by the Defendants� 

attorneys and remitted to Defendants� escrow company, First American by the Defendants� 

attorney, Defendants agreed to sell the Property to the Plaintiff for the New Purchase Price of 

$800,000.00, with a stipulation for $5,000 to be placed in escrow as EMD.  See Ex. �14� to the 

DeCarlo Decl. The New Purchase Price reflected the (35) prior payments made by Plaintiff under 

the terms of the original Contract and Addendum (defined supra).  The Purchase Agreement was 

forwarded by the First American Escrow Officer, who was acting as a representative of the 

Defendant, to Ms. Leonard on January 6, 2021, which Purchase Agreement Ms. Leonard executed 

on January 21, 2021 and subsequently transmitted via electronic correspondence to the First 

American Escrow Officer. See Ex. �14� to the DeCarlo Decl.    
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2. Remedy at Law is Inadequate Because the Property Is a Unique Parcel of Land 
with Characteristics and Inherent Attributes That Cannot Be Replicated by 
Money Damages. 

Any remedy at law is inadequate because the Property is a singular parcel of real property 

having unique characteristics and because under the Parties� contractual agreements, including the 

Contract, Addendum, and the Purchase Agreement, Defendants agreed to sell the Property to the 

Plaintiff.  Based on these contractual agreements, Defendants have funded money, including the 

(35) prior payments made under the terms of the original Contract and Addendum, as well as the   

$50,000 EMD, to the Plaintiff for the specific purpose of purchasing the Property.  Any monetary 

remedy would therefore be inadequate.  Plaintiff has commenced purchase of the Property for 

$800,000 as contemplated under the Purchase Agreement, and has been approved for a loan by 

Lender once the Defendant signs the Purchase Agreement and honors the New Purchase Price set 

forth in the Purchase Agreement.  Plaintiff has performed under the terms of the Parties� contractual 

agreements and is seeking an Order of the Court to compel Defendants to also perform by 

completing the sale of the Property to the Plaintiff. 

If the Plaintiff is not able to complete the purchase of the Property at the agreed-upon price 

of $800,000 as contemplated by the Purchase Agreement, the Defendants will be unjustly enriched 

by the funds that Plaintiff has previously paid to the Defendants, and which funds were paid for the 

express purpose of the purchase of the Property.  As a result, Defendants will unjustly reap 

Plaintiff�s equity in the Property and capitalize upon the same by improperly denying Plaintiff its 

purchase transaction.  

Plaintiff is ready, willing and able to close on the purchase of the Property for $800,000, as 

evidenced by the proof of funds in escrow in the amount of $170,000, and the pre-approved lending 

in the amount of up to $680,000 from Lender, Nevada State Bank, which is more than enough for 

the Plaintiff to close on the Purchase of the Property. See Exs. �21� and �22� attached to the 

DeCarlo Decl. 

Certainly, if Defendants are permitted to renege on their agreement to sell the Property to 

the Plaintiff at the $800,000 Purchase Price, Plaintiff will never be able to recoup the benefit for 

which it expressly bargained with Defendants years ago: owning and living in the Property, 
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maintaining the Property and purchasing the Property. Because the Property possesses specific and 

unique characteristics, a monetary compensation by way of returned funds to the Plaintiff would 

not be an adequate remedy in this circumstance. 

3. Plaintiff and Its Lender, Nevada State Bank, Have Tried to Tender 
Performance but Were Unable to Do So When Defendants Refused to Proceed 
with the Sale of the Property to Plaintiff. 

The record unequivocally established that Plaintiff tendered performance under the 

Purchase Agreement by funding the $50,000 EMD on January 12, 2021, immediately after Plaintiff 

executed the Purchase Agreement. See Ex. �15� to the DeCarlo Decl.  Since initially funding 

$50,000 for the earnest money deposit in escrow, Plaintiff has transferred an additional $120,000 

into escrow, increasing the earnest money deposit held in escrow with the title company to 

$170,000 as of the date of this Motion. Furthermore, Plaintiff is prepared to immediately close 

should Defendants execute the Purchase Agreement.  Plaintiff is ready, willing and able to close 

on the purchase of the Property for $800,000, as evidenced by the proof of funds in escrow in the 

amount of $170,000, and the pre-approved lending in the amount of up to $680,000 from Lender, 

Nevada State Bank, which is more than enough for the Plaintiff to close on the Purchase of the 

Property.  See Exs. �21� and �22� attached to the DeCarlo Decl.   

The Supreme Court has found specific performance appropriate when the record 

demonstrates there is �no dispute� that the purchaser of real property offered to tender the purchase 

price. See Mayfield v. Koroghli, 124 Nev. 343, 351-52, 184 P.3d 362, 367-68 (2008); cf Ford v. 

Ame/co Properties, Inc., 126 Nev. 711, 367 P.3d 769 (Tbl.), 2010 WL 3385551 (2010) 

(unpublished disposition finding specific performance inappropriate where the record demonstrated 

a reasonable dispute whether purchasers had demonstrated they were ready, willing, and able to 

tender the purchase price). Here, the record demonstrates not only that Plaintiff was ready, willing, 

and able to tender the purchase price of $800,000 but also evinces that Plaintiff�s Lender, Nevada 

State Bank has confirmed proof of funds in escrow and by way of pre-approved lending totaling in 

excess of the Purchase Price.  It is Defendants� � not Plaintiff�s � actions that are preventing the 

close of the Plaintiff�s purchase of the Property. 
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Plaintiff believes that, in the absence of the requested relief for Defendants to perform under 

the Purchase Agreement, Plaintiff risks losing Plaintiff is prepared to immediately close should 

Defendants execute the Purchase Agreement. 

4. Specific Performance Is Warranted Under Circumstances of this Case. 

Plaintiff respectfully urges this Court to order specific performance of the Purchase 

Agreement to enable Plaintiff to close on the purchase transaction of the Property, for which 

Property Plaintiff has previously funded an EMD in the amount of $50,000, and made (35) 

payments towards over the course of several years. 

In Gullo v. City of Las Vegas, 2015 WL 233493 (Tbl.) (Case No. 61843) (Nev. Jan. 15, 

2015), the Nevada Supreme Court (in an unpublished disposition) upheld the District Court�s order 

of specific performance by finding that the City of Las Vegas had been entitled to specific 

performance of its purchase contract because it signed all necessary closing documents, it deposited 

all signed closing documents and the entire amount due under the purchase agreement with the 

escrow agent on the closing date, and it had sought to close escrow on the closing date. Id at *1, 

citing Mayfield, 124 Nev. 343, 184 P.3d 362.  Here, Plaintiff has demonstrated proof of funds in 

escrow in the amount of $170,000, and the pre-approved lending in the amount of up to $680,000 

from Lender, Nevada State Bank, which is more than enough for the Plaintiff to close on the 

Purchase of the Property.  Plaintiff has also previously paid the $50,000 EMD as contemplated 

under the terms of the Purchase Agreement, which has since been increased, and is now funded in 

the amount of $170,000. 

Absent specific performance, Plaintiff risks losing the Property where Mr. Christiano 

DeCarlo currently resides with his family, including a minor child. In the event specific 

performance is not ordered by this Court, the prior payments Plaintiff has made over the years 

toward the goal of purchasing the Property will be completely lost. Plaintiff is facing threat of 

eviction a second time now in the last thirty (30) days because the Defendants refuse to honor the 

Purchase Agreement for $800,000, notwithstanding that Plaintiff is prepared to immediately close 

pursuant to the Purchase Agreement previously prepared by and submitted by the Defendants. 

Absent relief from this Court, Plaintiff will be forced to forfeit the funds that have already been 
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invested over the years to Defendants towards the purchase of the Property. Under the 

circumstance, this Court should compel Defendants to allow the sale of the Property to close for 

the previously agreed upon Purchase Price of $800,000. Plaintiff urges the Court to grant specific 

performance of the Purchase Agreement and order that Defendants honor the terms of the Purchase 

Agreement and to sell the Property to the Plaintiff for $800,000. 
 
B. Specific Performance of the Purchase Agreement is Appropriate Because Plaintiff is 

Ready, Willing, and Able to Tender the Full Purchase Price of the Property 

Under Mayfield v. Koroghli, 124 Nev. 343, 351, 184 P.3d 362, 367-68 (2008), �If a 

purchaser of real property has not yet tendered the purchase price, the district court may still grant 

specific performance if the purchase can �demonstrate that she is ready, willing, and able to 

perform.�� Citing Serpa v. Darling, 107 Nev. 299,304,810 P.2d 778, 782 (1991). 

Here, the record shows Plaintiff was ready, willing, and able to tender the purchase price of 

$800,000 and further demonstrates that Plaintiff�s Lender, Nevada State Bank has confirmed proof 

of funds in escrow and by way of pre-approved lending totaling in excess of the $800,000 Purchase 

Price.  See Exs. �21� and �22� attached to the DeCarlo Decl.  Furthermore, the record established 

that Plaintiff tendered performance under the Purchase Agreement by funding the $50,000 EMD 

on January 12, 2021, immediately after Plaintiff executed the Purchase Agreement. See Ex. �14� 

to the DeCarlo Decl.  Although Plaintiff stands ready to complete the purchase transaction, 

Defendant has failed to perform under the terms of the Parties� contractual agreement by way of 

the Purchase Agreement. 

Therefore, on this record, Plaintiff is able to establish that, if Defendants are ordered to 

proceed with the sale of the Property to the Plaintiff for $800,000, Plaintiff�s Lender will proceed 

with funding the loan upon receipt of a fully-executed Purchase Agreement from the Defendants.  

Accordingly, Plaintiff is able to perform its obligations by tendering the full amount of the 

Property�s contracted-for Purchase Price in order to close on the Property, especially in light of the 

$170,000 held in escrow with the title company and the pre-approval letter for the loan from the 

Lender, evidencing Plaintiff�s ability to close on the sale of the Property. 

. . . 
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C. Specific Performance of the Purchase Agreement is Entirely Appropriate in Light of 
Defendants� Purposeful Actions Taken in Order to Preclude Plaintiff From Closing 
on the Purchase Transaction for the Property 

The record establishes that the Purchase Agreement was provided to the Plaintiff by 

Defendants� representatives following discussions between Plaintiff and Dr. Fagan�s counsel, 

Attorney Scott. As a result of these conversations, on January 6, 2021, an escrow officer from the 

Defendant�s escrow company sent the Purchase Agreement to Ms. Leonard.   See Ex. �12� attached 

to the DeCarlo Decl. However, after Plaintiff signed the Purchase Agreement on January 11, 2021 

and funded the EMD on January 12, 2021, Defendant Dr. Fagan, on behalf of the Defendants, 

proceeded to dispute the New Purchase Price, and informed Plaintiff that Defendants were 

withdrawing the offer to sell the Property at the New Purchase Price of $800,000, notwithstanding 

that the Plaintiff already accepted the offer.  See Exs. �13� and �14� attached to the DeCarlo Decl.  

On January 13, 2021, the First American Escrow Officer presented Ms. Leonard with the 

Revised Purchase Agreement with a new Purchase Price of $895,000 instead of the previously 

agreed-upon Purchase Price of $800,000, which agreement was rejected on the basis that the Parties 

already had a deal to purchase the Property for $800,000 as evidenced by the Purchase Agreement 

executed by Ms. Leonard. Subsequently, the Parties agreed to enter into two lease agreements for 

the term of February, March and April 2021.  Plaintiff justifiably relied upon the information 

provided by Defendants in that it entered into the Lease Agreements with the expectation that 

Plaintiff would be permitted to purchase the Property as promised for the Purchase Price of 

$800,000.  As a proximate cause of Defendants� misrepresentations and unfair dealings, Plaintiff 

was induced into entering into the Second Lease Agreement under false circumstances.  Defendants 

were not engaging in good faith negotiations when they induced Plaintiff to sign the March Lease 

Agreement with the intention of changing the Purchase Price.  Instead, Dr. Fagan ceased 

communicating in good faith regarding the fair and accurate itemization and reconciliation of the 

previous payments made by the Plaintiff, and refused to negotiate in good faith and refused to sign 

any purchase agreement for Plaintiff�s purchase of the Property.  Plaintiff is therefore seeking the 

Court to order Defendants to honor the terms set forth in the original Purchase Agreement executed 

by Plaintiff on January 11, 2021, and to sell the Property to the Plaintiff for the agreed-upon price 
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of $800,000 as contemplated under the Purchase Agreement, and to determine that all later 

proposed purchase prices are not enforceable. 

1. Equity favors granting specific performance and ordering Defendants to 
complete the sale of the Property to Plaintiff. 

Based upon the record before this Court, equity may only be served if this Court orders 

specific performance. The Nevada Supreme Court�s ruling in Carcione v. Clark, 96 Nev. 

808,811,618 P.2d 346,348 (1980) is instructive:  

Equity regards as done what in good conscience ought to be done. 
Woods v. Bromley, 69 Nev. 96 at 107, 241 P.2d 1103.  Specific 
performance is available when the terms of the contract are definite 
and certain, Dodge Bros., Inc. v. Williams Estate Co., 52 Nev. 364, 
287 P.2d 282 (1930), the remedy at law is inadequate, Harmon v. 
Tanner Motor Tours, 79 Nev. 4, 377 P.2d 622 (1963), the plaintiff 
has tendered performance, Southern Pacific Co. v. Miller, 39 Nev. 
169, 154 P. 929 (1916), and the court is willing to order it. 

Although non-precedential, the Supreme Court�s analysis in Gullo v. City of Las Vegas, 

2015 WL 233493 (Tbl.) (Case No. 61843) (Nev. Jan. 15, 2015), regarding the equity of awarding 

performance is persuasive here. In Gullo, the Supreme Court�s review of the record found City of 

Las Vegas entitled to specific performance appropriate even though the City of Las Vegas�s actions 

in timely performing all of its responsibilities under the purchase agreement meant that a periodic 

payment otherwise due on the escrow closing date was not made. 

Even where time is made material, by express stipulation, the failure 
of one of the parties to perform a condition within the particular time 
limited will not in every case defeat his right to specific 
performance, if the condition be subsequently performed, without 
unreasonable delay, and no circumstances have intervened that 
would render it unjust or inequitable to give such relief. The 
discretion which a court of equity has to grant or refuse specific 
performance, and which is always exercised with reference to the 
circumstances of the particular case before it, may and of necessity 
must often be controlled by the conduct of the party who bases his 
refusal to perform the contract upon the failure of the other party to 
strictly comply with its conditions. 

Gullo, 2015 WL 233493 at *1 (internal quotation marks omitted), quoting Mosso v. Lee, 53 Nev. 

176,182,295 P. 776, 777-78 (1931) (quoting Cheney v. Libby, 134 U.S. 68, 78 (1890) (internal 

citations omitted)). 
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In the present case, specific performance is warranted and appropriate because Plaintiff 

performed its responsibilities under the Parties� contractual agreements by making (35) payments 

towards the purchase of the Property over the course of several years, by funding an EMD in the 

amount of $50,000, increasing the EMD to $170,000, and by securing pre-approved funds in the 

amount of $680,000 from its Lender, Nevada State Bank, which in the aggregate, is more than 

sufficient to fund the purchase of the Property at the previously agreed upon purchase price of 

$800,000. Lender is only waiting for the completely executed Purchase Agreement to proceed with 

funding the balance of the loan to the Plaintiff for purchase of the Property. However, Defendants 

reneged on the $800,000 Purchase Agreement in bad faith, and fraudulently coerced Plaintiff to 

attempt to void the Purchase Agreement based upon misrepresentations to Plaintiff that a 

reconciliation of past payments would be forthcoming and adjusted accordingly in connection with 

the purchase of the Property. However, after the lease extensions were executed, Defendants did 

not negotiate with Plaintiff in good faith and cut off all communications with Plaintiff regarding 

the purchase of the Property, in direct contravention of the representations Defendants made to 

induce Plaintiff to �negotiate� the final purchase of the Property. 

Under the specific circumstances of this case, equity should be exercised by this Court to 

ensure that Defendants do not profit from Plaintiff�s funds that have previously been paid to the 

Defendants towards the purchase of the Property.  Defendants have made multiple 

misrepresentations to Plaintiff and failed to engage in good faith in the Parties� contractual 

negotiations, and as a result Defendants continue to unjustly benefit from Plaintiff�s prior Property 

payments and continues to demand future lease payments, when the Property should have been sold 

to Plaintiff for $800,000 in January 2021 based upon the Purchase Agreement drafted and presented 

by Defendants, through their counsel.   In particular, if the Plaintiff cannot complete the purchase 

transaction of the Property, Defendants will be inequitably rewarded with Plaintiff�s funds, as well 

as retention of ownership of the Property. 

 Defendants� deceptive actions and unfair dealings have prevented Plaintiff from purchasing 

the Property, which unjustly places Defendants in the position of reaping Plaintiff�s equity in the 

Property.  Defendants� refusal to now sell the Property to the Plaintiff at the previously agreed-
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upon Purchase Price of $800,000, based upon a Purchase Agreement drafted by Defendants� 

counsel and submitted to the title company, is wholly inequitable and should be remedied by this 

Court by ordering specific performance. 

IV. CONCLUSION

For the forgoing reasons, Plaintiff AAL-JAY, INC. requests that this Court issue an order 

directing Defendants to specifically perform the Purchase Agreement by immediately executing 

the Purchase Agreement for the Purchase Price of $800,000; by accepting Plaintiff�s tender of the 

loan funds secured through Plaintiff�s Lender, Nevada State Bank; and by closing on Plaintiff�s 

purchase of the real property parcel located at the address 2 Grand Anacapri, Henderson, Nevada, 

89011, Assessor Parcel Number 162-22-810-011 in the amount of $800,000. 

DATED this th day of May, 2021. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

   By:
Ogonna M. Brown, Esq. (NBN 7589) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel.:     702.949.8200 
Fax:     702.949.8398 
Email:  obrown@lewisroca.com 

       Attorneys for Plaintiff AAL-JAY, Inc. 
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CERTIFICATE OF SERVICE

Pursuant to NEFCR 9, NRCP 5(b), and EDCR 7.26, I certify that on May , 2021, I served 

a copy of EMERGENCY MOTION FOR SPECIFIC PERFORMANCE OF PURCHASE 

AGREEMENT, ON AN ORDER SHORTENING TIME on all parties as follows: 

 Electronic Service � By serving a copy thereof through the Court�s electronic 

service system via the Odyssey Court e-file system;   

 E-mail � By serving a copy thereof at the email addresses listed below; and 

Tisha R. Black, Esq  tblack@blackwadhams.law 
Chris Yergensen, Esq.  cyergensen@blackwadhams.law 

 U.S. Mail�By depositing a true copy thereof in the U.S. mail, first class postage prepaid 

and addressed as listed below. 

Philip J. Fagan Jr.  
2 Via Sienna Place 
Henderson, NV 89011 

Philip J. Fagan Jr. Trust 
2 Via Sienna Place 
Henderson, NV 89011 

  /s/ Kennya Jackson 
An employee of Lewis Roca Rothgerber Christie LLP 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-832379-CAAL-JAY, INC.,, Plaintiff(s)

vs.

Philip Fagan, Jr., Defendant(s)

DEPT. NO.  Department 24

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Motion was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/18/2021

Ogonna Brown obrown@lewisroca.com

Kennya Jackson kjackson@lewisroca.com

Peggy Dale Mdale@lewisroca.com
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Ogonna M. Brown, Esq. 
Nevada Bar No. 7589 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel: 702.949.8200 
Fax: 702.949.8398 
Email:  obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 

FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-B 

Dept. No. 24 

REPLY IN SUPPORT OF EMERGENCY 
MOTION FOR SPECIFIC 

PERFORMANCE OF PURCHASE 
AGREEMENT, ON AN ORDER 

SHORTENING TIME 

Hearing Date: June 22, 2021 
Hearing Time: 9:00 am 

Plaintiff AAL-JAY, INC. (�Plaintiff� or �AAL-JAY�), by and through its attorneys, 

Ogonna M. Brown, Esq. of the law firm Lewis Roca LLP (�Lewis Roca�), hereby files this Reply 

In Support of Emergency Motion for Specific Performance of Purchase Agreement, On An Order 

Shortening Time (�Reply to Emergency Motion�). The Emergency Motion seeks specific 

performance of Plaintiff�s purchase of the real property parcel located at the address 1 Grand 

Anacapri, Henderson, Nevada, 89011, Assessor Parcel Number 162-22-810-011 (the �Property�). 

This Reply is based upon the following Memorandum of Points and Authorities; the 

Declaration of Christiano DeCarlo in Support of Emergency Motion (�DeCarlo Decl.�) attached to 

the Emergency Motion as Exhibit �A�, the Director of AAL-JAY; the Declaration of Lail Leonard 

in Support of Emergency Motion (�Leonard Decl.�) attached to the Emergency Motion as Exhibit  

Case Number: A-21-832379-C

Electronically Filed
6/15/2021 7:04 PM
Steven D. Grierson
CLERK OF THE COURT
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�B�, the President of AAL-JAY, and the papers and pleadings on file in this action; and any such 

oral argument as this Court may entertain at hearing on this Emergency Motion. 

Dated: June 15, 2021. 
  

 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By:          
Ogonna M. Brown, Esq. (NBN 7589) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel.:   702.949.8200 
Fax:    702.949.8398 
Email: obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 
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I. INTRODUCTION 

Plaintiff seeks this Court�s intervention for specific performance of the Residential Purchase 

Agreement (�Purchase Agreement�) for purchase of the real property parcel located at the address 

1 Grand Anacapri, Henderson, Nevada, 89011, Assessor Parcel Number 162-22-810-011 (the 

�Property�). Defendant alleges that Purchase Agreement was never agreed to, nor executed by 

Defendant, the owner of the real property. Defendant therefore contends there is no written contract 

between the Parties. However, Defendant conveniently disregards its inconsistent actions, and is 

not forthcoming with this Court. Indeed, Defendant, through counsel, drafted the Purchase 

Agreement, and ultimately sent Plaintiff the Purchase Agreement, and then after Defendant tried to 

renege on the Purchase Agreement, Defendant affirmatively attempted to void the Purchase 

Agreement by way of a subsequent writing expressly acknowledging the existence and validity of 

the Purchase Agreement. Clearly, Defendant�s conduct demonstrates that Defendant believed the 

Purchase Agreement was binding upon it. 

The Purchase Agreement was offered by Defendant Mr. Fagan as Trustee of the Fagan Trust 

through counsel, who in turn submitted the Purchase Agreement for $800,0000 to an Escrow 

Officer at Defendants� title company, First American Title Insurance Company (�First American�). 

Plaintiff accepted the offer of $800,000 as evidenced by the Purchase Agreement drafted and 

prepared by Defendants, as evidenced by the executed Purchase Agreement for $800,000, signed 

on January 21, 2021 by Lail Leonard as President of Plaintiff, AAL-Jay, Inc. (�Ms. Leonard�).   

In addition to executing the Purchase Agreement, Plaintiff has also made payments toward 

the Purchase Price and funded an Earnest Money Deposit (�EMD�) in the total amount of $170,000. 

Under the terms of the Promissory Note, Mr. Chrisitiano DeCarlo, the Director of AAL-JAY, Inc., 

and Ms. Leonard, the President of AAL-Jay, made 16 consecutive weekly payments of $20,685.00 

beginning January 30, 2019, totaling $330,960 of which $30,000 was to be applied to the purchase 

price of the home. This Court should grant specific performance and required Defendant to honor 

the Purchase Agreement and close the sale of the Property through the escrow that remains open, 

to prevent Defendant�s ongoing eviction efforts and post-Purchase Agreement payments to 

Defendant. 
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II. APPLICABLE LAW 

A. Specific Performance of the Purchase Agreement Should Be Granted 

�Specific performance is available only when: (1) the terms of the contract are definite and 

certain; (2) the remedy at law is inadequate; (3) the appellant has tendered performance; and (4) 

the court is willing to order it.� Serpa v. Darling, 107 Nev. 299, 304, 810 P.2d 778, 782 (1991); see 

also Carcione v. Clark, 96 Nev. 808,811,618 P.2d 346, 348 (1980).  

The Supreme Court has found specific performance appropriate when the record 

demonstrates there is �no dispute� that the purchaser of real property offered to tender the purchase 

price. See Mayfield v. Koroghli, 124 Nev. 343, 351-52, 184 P.3d 362, 367-68 (2008); cf Ford v. 

Ame/co Properties, Inc., 126 Nev. 711, 367 P.3d 769 (Tbl.), 2010 WL 3385551 (2010) 

(unpublished disposition finding specific performance inappropriate where the record demonstrated 

a reasonable dispute whether purchasers had demonstrated they were ready, willing, and able to 

tender the purchase price).  

Here, specific performance is warranted. The record demonstrates not only that Plaintiff 

was ready, willing, and able to tender the purchase price of $800,000 but also evinces that Plaintiff�s 

Lender, Nevada State Bank has confirmed proof of funds in escrow and by way of pre-approved 

lending totaling in excess of the Purchase Price.  It is Defendants� � not Plaintiff�s � actions that 

are preventing the close of the Plaintiff�s purchase of the Property. 
 

1. The Terms of the Purchase Agreement Are Definite and Certain. 

Defendants allege there is no valid contract. However, the terms of the purchase 

agreement are definite and certain. If the parties provide a practicable method for determining 

compensation there is no indefiniteness or uncertainty that will prevent the agreement from being 

an enforceable contract. See May v. Sessums & Mason, P.A., 700 So.2d 22, 27 (Fla. 2d DCA 

1997) (quoting 1 Corbin on  Contracts, § 4.3, at 567 (Joseph M. Perillo, Rev. ed.1993)); See also 

Fisch v. Radoff, 353 So.2d 160, 162 (Fla. 3d DCA 1977) (�The fact that the details of the sale 

might be difficult or even impossible to work out between the seller and ultimate buyer does not, 

as a matter of law, necessarily preclude the viability of a contract which merely grants a broker 
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the right to a commission if and when he is able to produce a purchaser....�); Real Estate World 

Fla. Commercial, Inc. v. Gurkin, 943 So. 2d 270, 271�72 (Fla. Dist. Ct. App. 2006). 

Here, under the first element of specific performance, the terms of the Purchase Agreement 

are definite and certain.  Pursuant to the Purchase Agreement that was prepared by the Defendants� 

attorneys and remitted to Defendants� escrow company, First American by the Defendants� 

attorney, Defendants agreed to sell the Property to the Plaintiff for the New Purchase Price of 

$800,000.00, with a stipulation for $5,000 to be placed in escrow as EMD.  See Ex. �14� to the 

DeCarlo Decl. The New Purchase Price reflected the (35) prior payments made by Plaintiff under 

the terms of the original Contract and Addendum (defined supra).  The Purchase Agreement was 

forwarded by the First American Escrow Officer, who was acting as a representative of the 

Defendant, to Ms. Leonard on January 6, 2021, which Purchase Agreement Ms. Leonard executed 

on January 21, 2021 and subsequently transmitted via electronic correspondence to the First 

American Escrow Officer. See Ex. �14� to the DeCarlo Decl.    

2. Defendant�s Actions are Consistent With the Existence of a Contract 

Contract formation requires mutual consent of the parties. In re Bishay, No. ADV 8:10-AP-

01142-ES, 2012 WL 5236169, at *7 (B.A.P. 9th Cir. Oct. 24, 2012). Such mutual consent may be 

determined based on the reasonable meaning of the words and actions of the parties. Id. 

The contract's terms must be certain in material respects, but the existence of minor areas of 

disagreement will not render the contract void and entirely unenforceable. Id.; See also Sunset-

Sternau Food Co. v. Am. Almond Prod. Co., 259 F.2d 93, 96 (9th Cir. 1958) (noting that subsequent 

actions are consistent with its acceptance of agreement); See Dynamics Corp. of Am. v. United 

States, 389 F.2d 424, 430 (Ct. Cl. 1968) (�[T]he practical interpretation of a contract, as shown by 

the conduct of the parties, is of great weight in interpreting the contract.�). 

Defendant reliance on Kern v. Kern, 107 Nev. 988, 823 P.2d 275 (1991) is misplaced. In 

Kern, the Nevada Supreme Court expressed that specific performance under a contractual 

obligation to convey real property was not appropriate because the �agreement was not signed by 

the party to be bound.� Id. at 991. In Kern, the Court also determined material terms, including 

price were missing. Here, all material terms are present. Further, Defendant�s conduct is consistent 
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with the existence of the Purchase Agreement. Indeed, Defendant, through counsel, presented 

Plaintiff with an agreement that sought to void the Purchase Agreement. Defendants cannot contend 

there was no meeting of minds when Defendant took steps to unwind the transaction. Clearly, 

Defendant believed the agreement was enforceable. Accordingly, the Purchase Agreement is a valid 

and enforceable contract. 

3. Remedy at Law is Inadequate Because the Property Is a Unique Parcel of Land 
with Characteristics and Inherent Attributes That Cannot Be Replicated by 
Money Damages. 

Defendant further alleges, that the remedy at law is adequate. However, Defendant ignores 

the unique aspects of the Property. Where subject matter of sales contract was real property, and 

thus unique, specific performance is available to purchasers. Stoltz v. Grimm, 100 Nev. 529, 689 

P.2d 927 (1984). Nevada will enforce contractual obligations through the remedy 

of specific performance where appropriate, particularly in real estate transactions because real 

property is unique, and damages therefore may be an inadequate remedy. Baroi v. Platinum Condo. 

Dev., LLC, 874 F. Supp. 2d 980 (D. Nev. 2012). 

Here, any remedy at law is inadequate because the Property is a singular parcel of real 

property having unique characteristics and because under the Parties� contractual agreements, 

including the Contract, Addendum, and the Purchase Agreement, Defendants agreed to sell the 

Property to the Plaintiff.  If the Plaintiff is not able to complete the purchase of the Property at the 

agreed-upon price of $800,000 as contemplated by the Purchase Agreement, the Defendants will 

be unjustly enriched by the funds that Plaintiff has previously paid to the Defendants, and which 

funds were paid for the express purpose of the purchase of the Property.  As a result, Defendants 

will unjustly reap Plaintiff�s equity in the Property and capitalize upon the same by improperly 

denying Plaintiff its purchase transaction.  

Further, if Defendants are permitted to renege on their agreement to sell the Property to the 

Plaintiff at the $800,000 Purchase Price, Plaintiff will never be able to recoup the benefit for which 

it expressly bargained with Defendants years ago: owning and living in the Property, maintaining 

the Property and purchasing the Property. Because the Property possesses specific and unique 
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characteristics, a monetary compensation by way of returned funds to the Plaintiff would not be an 

adequate remedy in this circumstance. 

Absent specific performance, Plaintiff risks losing the Property where Mr. Christiano 

DeCarlo currently resides with his family, including a minor child. In the event specific 

performance is not ordered by this Court, the prior payments Plaintiff has made over the years 

toward the goal of purchasing the Property will be completely lost, resulting in an inequitable 

windfall to Defendant, notwithstanding the Purchase Agreement drafted by Defendant�s counsel 

and remitted to Plaintiff by Defendant�s counsel, which Plaintiff accepted. Plaintiff is facing threat 

of eviction a second time now in the last thirty (30) days because the Defendants refuse to honor 

the Purchase Agreement for $800,000, notwithstanding that Plaintiff is prepared to immediately 

close pursuant to the Purchase Agreement previously prepared by and submitted by the Defendants. 

Absent relief from this Court, Plaintiff will be forced to forfeit the funds that have already been 

invested over the years to Defendants towards the purchase of the Property. Under the 

circumstance, this Court should compel Defendants to allow the sale of the Property to close for 

the previously agreed upon Purchase Price of $800,000. Plaintiff urges the Court to grant specific 

performance of the Purchase Agreement and order that Defendants honor the terms of the Purchase 

Agreement and to sell the Property to the Plaintiff for $800,000. 
 
B. Equity favors granting specific performance and ordering Defendants to complete the 

sale of the Property to Plaintiff.

Defendant contends that Defendant purchased the Property for $1,900,000 and stands to 

lose over $1,000,000 dollars based upon Plaintiff�s claim for specific performance at the Plaintiff�s 

�new� purchase price. Defendant essentially admits it seeks to renege on the deal so it may take 

advantage of the real estate market to Plaintiff�s determent.  

Equity regards as done what in good conscience ought to be done. Woods v. Bromley, 69 

Nev. 96 at 107, 241 P.2d 1103.  In the present case, specific performance is warranted and 

appropriate because Plaintiff performed its responsibilities under the Parties� contractual 

agreements by making (35) payments towards the purchase of the Property over the course of 

several years, by funding an EMD in the amount of $50,000, increasing the EMD to $170,000, and 
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by securing pre-approved funds in the amount of $680,000 from its Lender, Nevada State Bank, 

which in the aggregate, is more than sufficient to fund the purchase of the Property at the previously 

agreed upon purchase price of $800,000. Lender is only waiting for the completely executed 

Purchase Agreement to proceed with funding the balance of the loan to the Plaintiff for purchase 

of the Property. However, Defendants reneged on the $800,000 Purchase Agreement in bad faith, 

and fraudulently coerced Plaintiff to attempt to void the Purchase Agreement based upon 

misrepresentations to Plaintiff that a reconciliation of past payments would be forthcoming and 

adjusted accordingly in connection with the purchase of the Property. However, after the lease 

extensions were executed, Defendants did not negotiate with Plaintiff in good faith and cut off all 

communications with Plaintiff regarding the purchase of the Property, in direct contravention of 

the representations Defendants made to induce Plaintiff to �negotiate� the final purchase of the 

Property. 

Under the specific circumstances of this case, equity should be exercised by this Court to 

ensure that Defendants do not profit from Plaintiff�s funds that have previously been paid to the 

Defendants towards the purchase of the Property.  Defendants have made multiple 

misrepresentations to Plaintiff and failed to engage in good faith in the Parties� contractual 

negotiations, and as a result Defendants continue to unjustly benefit from Plaintiff�s prior Property 

payments and continues to demand future lease payments, when the Property should have been sold 

to Plaintiff for $800,000 in January 2021 based upon the Purchase Agreement drafted and presented 

by Defendants, through their counsel.   In particular, if the Plaintiff cannot complete the purchase 

transaction of the Property, Defendants will be inequitably rewarded with Plaintiff�s funds, as well 

as retention of ownership of the Property. 

 Defendants� deceptive actions and unfair dealings have prevented Plaintiff from purchasing 

the Property, which unjustly places Defendants in the position of reaping Plaintiff�s equity in the 

Property.  Defendants� refusal to now sell the Property to the Plaintiff at the previously agreed-

upon Purchase Price of $800,000, based upon a Purchase Agreement drafted by Defendants� 

counsel and submitted to the title company, is wholly inequitable and should be remedied by this 

Court by ordering specific performance. 
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IV. CONCLUSION 

For the forgoing reasons, Plaintiff AAL-JAY, INC. requests that this Court issue an order 

directing Defendants to specifically perform the Purchase Agreement by immediately executing 

the Purchase Agreement for the Purchase Price of $800,000; by accepting Plaintiff�s tender of the 

loan funds secured through Plaintiff�s Lender, Nevada State Bank; and by closing on Plaintiff�s 

purchase of the real property parcel located at the address 1 Grand Anacapri, Henderson, Nevada, 

89011, Assessor Parcel Number 162-22-810-011 in the amount of $800,000. Plaintiff is ready, 

willing and able to close, as evidenced by the loan approval and the $170,000 that remains in 

escrow. 

DATED: June 15, 2021. 
 
 LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 

   By:  
Ogonna M. Brown, Esq. (NBN 7589) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel.:     702.949.8200 
Fax:     702.949.8398 
Email:  obrown@lewisroca.com 

       Attorneys for Plaintiff AAL-JAY, Inc. 
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CERTIFICATE OF SERVICE

Pursuant to NEFCR 9, NRCP 5(b), and EDCR 7.26, I certify that on June 15, 2021, I served 

a copy of REPLY IN SUPPORT OF EMERGENCY MOTION FOR SPECIFIC 

PERFORMANCE OF PURCHASE AGREEMENT, ON AN ORDER SHORTENING TIME 

on all parties as follows: 

 Electronic Service � By serving a copy thereof through the Court�s electronic 

service system via the Odyssey Court e-file system;   
 
Attorneys for Defendant Philip Fagan JR, Philip J. Fagan Jr. 2001 Trust and The 
Trustee for Philip J. Fagan Jr. 2001 Trust  
  Jerri Hunsaker  jhunsaker@blackwadhams.law   
  Diane Meeter  dmeeter@blackwadhams.law   
  Chris V. Yergensen  cyergensen@blackwadhams.law  
 

 E-mail � By serving a copy thereof at the email addresses listed below; and 
 

 U.S. Mail�By depositing a true copy thereof in the U.S. mail, first class postage prepaid 

and addressed as listed below. 
 

 
  /s/ Kennya Jackson    
An employee of Lewis Roca Rothgerber Christie LLP 
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DISTRICT COURT 

CLARK COUNTY, NEVADA

AAL-JAY, INC.,
                            
                         Plaintiff,

vs.

PHILIP FAGAN, JR., 
                            
                        Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CASE#:  A-21-832379-C

DEPT.  XXIV

BEFORE THE HONORABLE ERIKA BALLOU, DISTRICT COURT JUDGE 

TUESDAY, JUNE 22, 2021 

EMERGENCY MOTION FOR SPECIFIC PERFORMANCE OF 
PURCHASE AGREEMENT, ON AN ORDER SHORTENING TIME

APPEARANCES:   

For the Plaintiff:   OGONNA M. BROWN, ESQ.

For the Defendants:   CHRISTOPHER YERGENSEN, ESQ 

RECORDED BY:  SUSAN SCHOFIELD, COURT RECORDER 

Case Number: A-21-832379-C

Electronically Filed
6/30/2021 2:26 PM
Steven D. Grierson
CLERK OF THE COURT
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Las Vegas, Nevada, Tuesday, June 22, 2021 

***** 

[Hearing began at 8:58 a.m.] 

  THE COURT:  Page Number 3, AAL-JAY, Inc. versus Philip 

Fagan, Jr., Case Number A-21-832379-

your appearance. 

  MS. BROWN:  Good morning, Your Honor.  Ogonna Brown 

from the law firm of Lewis Roca, Bar Number 7589, on behalf of the 

plaintiff and movant today, AAL-JAY, LLC.   

  THE COURT:  Okay.  And who do I have on behalf of the 

Fagan  who else do I have? 

  MR. FLANNIGAN:  This is Sean Flannigan for Leo Flangas. 

  

someone representing Philip Fagan, Jr.   

  THE CLERK:  It should be Mr. Yergensen. 

  

recall this case.  So Ms. Brown, sorry about that. 

  MS. BROWN:  May I sit here, Your Honor? 

  THE COURT:  Sure.  Yeah. 

[Proceeding trailed and resumed at 9:03 a.m.] 

  THE COURT:  Page Number 3, AAL-JAY, Inc. versus Philip 

Fagan, Jr., Case Number A-21-832379-C.  Ms. Brown is present, and 

who else do I have?  Mr. Yergensen, can you  

  Chris 

Yergensen for defendant, Philip Fagan. 
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  THE COURT:  Thank you. 

  

specific performance.  I believe that the initial contract for the sale was 

valid.  I believe that the terms of the initial contract were definite and 

certain.  I believe that everything has been met.  They were the original 

total price and the requirement of the 35 months in payments. 

  I think that the remedy at law is inadequate because property 

is considered unique and, therefore, any monetary compensation would 

not be an adequate remedy for the plaintiff.  And the plaintiff, I believe, 

tendered performance on their end by taking possession of the property 

as well as making payments towards purchasing the property, and I 

think that specific performance is actually the solution in this case. 

  Mr. Yergensen, go ahead and make your record. 

  MR. YERGENSEN:  Your Honor, that caught me a little bit off 

guard in that the motion for specific performance was not on the original 

contract, Your Honor. 

  The motion for specific performance is pursuant to a 

residential purchase agreement that was drafted the 14th day of 

December, 2020. 

  Your Honor, the motion  

even what the motion for specific performance was filed for.  The original 

contract, Your Honor, I believe  

themselves are arguing that that contract is valid.   

          There were so many breaches throughout the five years, Your 

Honor.  And plaintiff has not even made a payment pursuant to that 
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contract for almost a year now, Your Honor. 

 The motion in front of this Court is not a motion for specific 

performance under the original contract that was signed in 2016.  The 

motion for specific performance is for specific performance for a draft 

know what more to say, Your Honor.   

 THE COURT:  Okay.  Ms. Brown. 

 MS. BROWN:  Thank you, Your Honor. 

 We are here before this Court today arising from the original 

contract in 2016, and as a result of that contract, we have the right to a 

purchase agreement. 

 You will note for the record correctly that counsel for the 

defendant, the seller, drafted an agreement for the purchase with a 

specific term of $800,000, and $50,000 in escrow. 

 

officer at First American Title sent a residential purchase agreement to 

Ms. Leonard who is the representative of the plaintiff here, she is an 

agent of the buyer, for a purchase price, again, very specific, $800,000, 

DeCarlo Declaration. 

 The purchase price reflected, just as this Court noted, that 

there were 35 prior payments that the buyer made under the terms of 

t 13 to the DeCarlo 

Declaration.   

 On January 11th, 2021, Ms. Leonard executed the purchase 
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agreement and transmitted it via e-mail to First American Title.  And that 

is, again, Exhibit 13 to the DeCarlo Declaration, Your Honor. 

 

$50,000 escrow deposit.  On January 12th, 2021, the evidence brought 

before this Court is that the buyer wired $50,000 

Exhibit 14.  That is uncontested.  Those are the facts before this Court. 

 Everything was on track with successful closing, and then to 

Leonard to dispute the purchase price.  Notwithstanding the fact that his 

lawyer drafted the document, it was submitted to escrow, my client, the 

buyer, accepted the offer, signed it, and performed. 

 We are ready, willing, and able to proceed, Your Honor.  

There is absolutely no evidence to the contrary.  The issue with the 

lease payments that were made after the fact are all current.  We were 

taken aback that they tried to renege on the deal, and so, of course, my 

client w  lease payments when there should have 

been a closing that should have occurred months ago. 

 In the interim because of eviction efforts that the seller has 

effectuated, we were able to avoid eviction because we told the Court 

that we filed a complaint for specific performance before this Court, and 

we tried to get this heard on shortened time.  Cou

receive the motion with a file stamp even though I sent the motion to 

him, so we agreed, of course, to continue the hearing to give him the 

opportunity to brief it. 
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agreement that you cited to.  It is for the purchase of property for 

$800,000, with the escrow of $50,000. 

 I will note for the record in furtherance of our good faith efforts 

proof of that, Your Honor.  

escrow.  We are ready, willing, and able to proceed with the closing. 

 

Exhibit 22, up to $680,000.  So the delta between the $170,000 and the 

purchase price.   

 My client specifically seeks specific performance to require the 

seller to proceed.  This is a case of sell

seen more and more cases where the sellers are reneging on the deal.  

This is inappropriate, and this is, Your Honor, the poster child for specific 

performance, and we request that you grant our motion. 

 

whatever Ms. Brown puts in front of  not whatever Ms. Brown puts in 

front, but a motion basically stating what I had said  I mean, an Order 

 

 MS. BROWN:  I will submit the Order to opposing counsel 

before I submit it to the Court. 
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 THE COURT:  Thank you. 

 MS. BROWN:  Thank you very much.  Have a good day 

everyone. 

 MR. YERGENSEN:  Yep. 

 

 [Hearing concluded at 9:10 a.m.] 

* * * * * * 

 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the 
audio/video proceedings in the above-entitled case to the best of my 
ability. 

 

             
                              _________________________ 

                               SUSAN SCHOFIELD 
                                        Court Recorder/Transcriber 
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Ogonna M. Brown, Esq. (NBN 7589) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel: 702.949.8200 
Fax: 702.949.8398 
Email:  obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 

FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-C 

Dept. No. 24 

ORDER GRANTING EMERGENCY 
MOTION FOR SPECIFIC 

PERFORMANCE OF PURCHASE 
AGREEMENT, ON AN ORDER 

SHORTENING TIME 

An Application for Emergency Motion for Specific Performance of Purchase Agreement, 

on an Order Shortening Time (�Application�) having been duly made by Plaintiff AAL-JAY, INC. 

(�Plaintiff�, or alternatively, �Buyer�) by and through its counsel, Ogonna M. Brown, Esq. of the 

law firm of Lewis Roca Rothgerber Christie LLP against Phillip J. Fagan, Jr. and Trustee of the 

PHILIP J. FAGAN, JR. 2001 TRUST   (�Defendants�, or alternatively �Seller�), by and through 

its counsel, Christopher Yergensen, Esq. of the law firm of Black & Wadhams, which Application 

was set for hearing on June 22, 2021, at 9:00 a.m. before Department 24 of the Eighth Judicial 

District Court, in and for Clark County, Nevada, with Judge Erika Ballou presiding, and good cause 

appearing therefor, and the Court, having reviewed the papers and pleadings on file herein and 

hearing the oral argument of the parties, finds the following: 

. . . 

. . . 
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FINDINGS OF FACT 

1. Sometime in the latter part of 2020, Mr. DeCarlo, on behalf of the Buyer, engaged 

in discussions with Dr. Fagan�s attorney, Richard Scott, Esq. (�Attorney Scott�) regarding the 

existing terms of the Property purchase.   

2. As a result of these conversations, on January 6, 2021, an Escrow Officer at First 

American Title Insurance Company (�First American�) sent a Residential Purchase Agreement 

(�Purchase Agreement�) to Ms. Leonard.  

3. According to the terms of the Purchase Agreement that was drafted and prepared by 

the Seller�s attorneys and emailed by the escrow company First American, to the Buyer, the 

Purchase Price for the Property was $800,000.00 (�Purchase Price�), which  Purchase Agreement 

was conditioned upon the amount of $5,000 to be placed in escrow with First American as an 

Earnest Money Deposit (�EMD�).   

4. The Purchase Price under the Purchase Agreement reflected the (35) prior payments 

made under the terms of the original Contract and Addendum.  

5. Buyer accepted the offer of $800,000 as evidenced by the Purchase Agreement 

executed on January 11, 2021, by Lail Leonard as President of the Buyer, AAL-Jay, Inc. (�Ms. 

Leonard�).   

6. On January 11, 2021, after Ms. Leonard executed the Purchase Agreement on behalf 

of the Buyer, Ms. Leonard transmitted via electronic correspondence the executed Purchase 

Agreement to the First American Escrow Officer.   

7. On January 12, 2021, the Buyer wired $50,000 into an escrow account, as evidenced 

by the January 12, 2021 U.S. Bank General Wire Transfer Request. 

8. After Buyer executed the Purchase Agreement, Buyer funded the $50,000.000 

earnest money deposit (�EMD�) with First American. 

9. The Court hereby finds that there was a meeting of the minds and a binding 

agreement between the Seller and the Buyer for the Seller to sell the Property to the Buyer for 

$800,000 as evidenced by the Purchase Agreement. 
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10. The Court hereby finds that there was a valid, binding and enforceable contract 

evidenced by the Purchase Agreement for the sale of the property from the Seller to the Buyer in 

the amount of $800,000. 

11. The Court hereby finds that there was a meeting of the minds and a binding 

agreement between the Seller and the Buyer for the Seller to sell the Property to the Buyer for 

$800,000 as evidenced by the Purchase Agreement. 

12. The Court hereby finds that after the Buyer executed the Purchase Agreement and 

funded the EMD, the Buyer refused to close on the sale of the Property. 

13. The Court hereby finds that on January 12, 2021, Dr. Fagan contacted Ms. Leonard 

to withdraw the offer to sell the Property at the Purchase Price of $800,000, notwithstanding that 

the Buyer already accepted the offer as evidenced in the executed Purchase Agreement. 

14. The Court hereby finds that on January 15, 2021, the First American Escrow Officer 

verbally advised Ms. Leonard via telephone and text message of a revised Residential Purchase 

Agreement (�Revised Purchase Agreement�) with a new Purchase Price of $895,000 instead of the 

previously agreed-upon Purchase Price of $800,000.  

15. The Court hereby finds that the First American Escrow Officer then presented the 

Revised Purchase Agreement, as evidenced by the January 13, 2021 email and attachments. 

16. The Court hereby finds that on January 15 2021, Ms. Leonard rejected the 

Landlord�s Revised Purchase Agreement on behalf of the Buyer on the basis that the parties already 

had a deal to purchase the Property for $800,000 as evidenced by the Purchase Agreement executed 

by Ms. Leonard. 

17. The Court hereby finds that the Buyer agreed to sign documentation believed to 

represent an extension of time to negotiate the purchase of the Property to the Buyer for the 

month of February 2021, to reconcile the prior payments, and that the Buyer relied in good faith 

on the nearly ten-year relationship with Dr. Fagan and trusted in his story that the Second Revised 

Purchase Agreement was signed was for the purpose Dr. Fagan proposed was needed to finalize 

the terms of the sale. 
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18. The Court hereby finds that on February 23, 2021, at Buyer�s request, Ms. Hardin, 

the Seller�s agent, sent to Buyer the amortization schedule for the Property payments 

(�Amortization Schedule�) which included the increased interest rate.   

19. The Court hereby finds that the Buyer was current on the payments due and owing 

under the Amortization Schedule through March 2021, based upon the credit of the $30,000 

payment made under the Promissory Note.  

20. The Court hereby finds that on March 12, 2021, the Seller filed a Five-Day Notice 

to Quit for Tenancy At Will (�Five-Day Notice�) to evict the Buyer.  

21. The Court hereby finds that on March 15, 2021, the Parties conferred regarding the 

updated Amortization Schedule. 

22. The Court hereby finds that during this discussion, Dr. Fagan, on behalf of the 

Seller, agreed to have his staff itemize all payments.  

23. The Court hereby finds that while the parties were verifying the itemization and 

reconciliation, Dr. Fagan, on behalf of the Seller, represented to Buyer that in furtherance of 

discussions regarding the purchase of the Property, that the Seller and Buyer would enter into 

another lease agreement for the months of March 2021 and April 2021. 

24. The Court hereby finds that Ms. Leonard, acting on Buyer�s behalf and relying 

upon Attorney Yergensen�s representations, agreed to enter into another lease agreement for the 

months of March and April under the false understanding that discussions regarding the purchase 

of the Property would continue.  

25. The Court hereby finds that on March 9, 2021, the Seller presented a second lease 

agreement which was dated March 2, 2021 (�Second Lease Agreement�).     

26. The Court hereby finds that the Seller also sent an unsigned Letter of Agreement 

attached to the March 9, 2021 email.  The Letter of Agreement stated that, upon execution of the 

March Lease Agreement that �all other agreements are terminated and of no further force or effect�, 

and there were also additional provisions based on proposed closing dates.  
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27. The Court hereby finds that under the terms of the Second Lease Agreement, Tenant 

would make (2) monthly payments in the amount of $6,800 for the months of March and April 

2021, of which $3,000 of the payment amount would be applied to the purchase price.  

28. The Court hereby finds that the Buyer submitted two checks dated March 15, 2021 

to Seller, each in the amount of $6,800, consisting of check numbers 3276 and 3277 representing 

payment for the March and April 2021 Property rent. 

29. The Court hereby finds that on the same day and after submission of the March 

and April rent payments, Ms. Leonard executed the Second Lease Agreement on behalf of the 

Buyer.   

30.  The Court hereby finds that once the Second Lease Agreement was executed by 

the Buyer, the Seller agreed to not pursue the March 12, 2021 Five-Day Notice and the Buyer 

further agreed that a  purchase agreement which would correctly reflect and apply all prior 

Property payments would be completed and submitted expeditiously (�Third Revised Purchase 

Agreement�). 

31. The Court hereby finds that shortly thereafter, the Buyer was informed by the Seller 

that the Third Revised Purchase Agreement would not be executed until the end of the lease term. 

32. The Court hereby finds that instead, Dr. Fagan, on behalf of the Seller, ceased 

communicating in good faith regarding the fair and accurate itemization and reconciliation of the 

previous payments made by the Buyer, refused to negotiate in good faith and refused to sign any 

purchase agreement for Buyer�s purchase of the Property. 

33. The Court hereby finds that on March 17, 2021, as a result of Dr. Fagan�s refusal to 

proceed in good faith and proceed with the Purchase Agreement, the Buyer placed a stop payment 

order on check numbers 3276 and 3277.   

34. The Court hereby finds that on April 23, 2021, the Buyer delivered a cashier�s check 

in the amount of $17, 575.00 to the Seller (�Cashier�s Check�), representing payment of rent for 

March and April 2021, inclusive of late fees in accordance with the Second Lease Agreement, made 

under reservation of rights to avoid further eviction proceedings while Buyer pursues its rights 

under the Purchase Agreement for $800,000.   
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35. The Court hereby finds that the Seller has refused to negotiate with the Buyer in 

good faith and has refused to allow the Buyer to close on the sale of the $800,000 Purchase Price. 

36. The Court hereby finds that the Seller is proceeding in bad faith and induced the 

Buyer to waive its rights under the original $800,000 Purchase Agreement to trick the Buyer, and 

all the while the Seller continues to charge rent instead of allowing the Buyer to purchase the 

Property at the previously negotiated $800,000 purchase price, which was prepared and submitted 

by the Seller�s attorney.  

37. The Court hereby finds that the Seller reneged on the Purchase Agreement and is 

not proceeding in good faith, and should be compelled to proceed with the $800,000 Purchase 

Agreement.  

38. The Court hereby finds that Buyer is ready, willing and able to close on the purchase 

of the Property for $800,000, as evidenced by the proof of funds in escrow in the amount of 

$170,000, and the pre-approved lending in the amount of up to $680,000 from Zions 

Bancorporation, N.A. dba Nevada State Bank (�Lender�), which is more than enough for the Buyer 

to close on the Purchase of the Property.  

39. The Court hereby finds that on April 24, 2021, Heather Weger, from First American 

Title, confirmed the total receipt of $170,000 deposited by Buyer in its escrow account for the real 

property located at 1 Grand Anacapri Drive,  

40. The Court hereby finds that the Lender has remitted the Conditional Approval and 

Pre-Qualification Letter dated April 14, 2021, to fund the Buyer�s the purchase of the Property. 

41. The Court hereby finds that the Lender will not fund the loan for the Buyer�s 

purchase of the Property until the Lender receives a fully executed Purchase Agreement. 

42. The Court hereby finds that it is necessary for this Court to intervene to order 

specific performance to order the Seller to perform under the Purchase Agreement to sell the 

Property to the Buyer for $800,000. 

43. The Court hereby finds that the Seller suffered from a case of �seller�s remorse� in 

refusing to close the sale of the Property after Seller�s attorney prepared the Purchase Agreement 
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and transmitted the same to First American, who in turn transmitted to the Purchase Agreement to 

the Buyer for signature and to fund the EMD. 

44. To the extent any of the foregoing Findings of Fact are more properly deemed a 

Conclusion of Law, they may be so construed. 

CONCLUSIONS OF LAW 

1. This Court concludes that �specific performance is available only when: (1) the 

terms of the contract are definite and certain; (2) the remedy at law is inadequate; (3) the appellant 

has tendered performance; and (4) the court is willing to order it.� Serpa v. Darling, 107 Nev. 299, 

304, 810 P.2d 778, 782 (1991); see also Carcione v. Clark, 96 Nev. 808,811,618 P.2d 346, 348 

(1980).  

2. This Court concludes that under the first element of specific performance, the terms 

of the Purchase Agreement are definite and certain, and that pursuant to the Purchase Agreement 

that was prepared by the Seller�s attorneys and emailed to  escrow company, First American by the 

Seller�s attorney, Seller agreed to sell the Property to the Buyer for the Purchase Price of 

$800,000.00, conditioned upon $5,000 to be placed in escrow as EMD.   

3. This Court concludes that the Purchase Agreement was forwarded by the First 

American Escrow Officer, , to Ms. Leonard on January 6, 2021, which Purchase Agreement Ms. 

Leonard executed on January 21, 2021 and subsequently transmitted via electronic correspondence 

to the First American Escrow Officer.  

4. This Court concludes that any remedy at law is inadequate because the Property is 

a singular parcel of real property having unique characteristics and because under the Parties� 

contractual agreements, including the Contract, Addendum, and the Purchase Agreement, Seller 

agreed to sell the Property to the Buyer.   

5. This Court concludes that based on these contractual agreements, Buyer has funded 

money, including the (35) prior payments made under the terms of the original Contract and  

. . . 

Addendum, as well as the $50,000 EMD, to the Seller for the specific purpose of purchasing the 

Property, and that any monetary remedy would therefore be inadequate.   
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6. This Court concludes that if the Buyer is not able to complete the purchase of the 

Property at the agreed-upon price of $800,000 as contemplated by the Purchase Agreement, the 

Seller will be unjustly enriched by the funds that Buyer has previously paid to the Seller, and which 

funds were paid for the express purpose of the purchase of the Property.  

7. This Court concludes that Buyer is ready, willing and able to close on the purchase 

of the Property for $800,000, as evidenced by the proof of funds in escrow in the amount of 

$170,000, and the pre-approved lending in the amount of up to $680,000 from Lender, Nevada 

State Bank, which is more than enough for the Buyer to close on the Purchase of the Property.  

8. This Court concludes that if the Seller is permitted to ??on the agreement to sell the 

Property to the Buyer at the $800,000 Purchase Price, Buyer will never be able to recoup the benefit 

for which it expressly bargained with Seller years ago: owning and living in the Property, 

maintaining the Property and purchasing the Property.  

9. This Court concludes that because the Property possesses specific and unique 

characteristics, a monetary compensation by way of returned funds to the Buyer would not be an 

adequate remedy in this circumstance. 

10. This Court concludes  that Buyer tendered performance under the Purchase 

Agreement by funding the $50,000 EMD on January 12, 2021, immediately after Buyer executed 

the Purchase Agreement.  

11. This Court concludes that Buyer is ready, willing and able to close on the purchase 

of the Property for $800,000, as evidenced by the proof of funds in escrow in the amount of 

$170,000, and the pre-approved lending in the amount of up to $680,000 from Lender, Nevada 

State Bank, which is more than enough for the Buyer to close on the Purchase of the Property.   

12. This Court concludes that specific performance appropriate when the record 

demonstrates there is �no dispute� that the purchaser of real property offered to tender the purchase 

price. See Mayfield v. Koroghli, 124 Nev. 343, 351-52, 184 P.3d 362, 367-68 (2008). 

. . . 

13.  This Court concludes that it is Seller�s � not Buyer�s � actions that are preventing 

the close of the Buyer�s purchase of the Property. 

AA00171



114895205.1 
 - 9 -  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14. This Court concludes that the Buyer is entitled to specific performance of its 

purchase contract because it signed all necessary closing documents, it deposited all signed closing 

documents and the entire amount due under the purchase agreement with the escrow agent in the 

form of the $50,000 earnest money deposit was payment was timely made, and the Buyer has 

sought to close escrow to purchase the Property. 

15. This Court concludes that absent specific performance, Buyer risks losing the 

Property, and that in the event specific performance is not ordered by this Court, the prior payments 

Buyer has made over the years toward the goal of purchasing the Property will be completely lost.  

16. This Court concludes that absent relief from this Court, Buyer will be forced to 

forfeit the funds that have already been invested over the years to the Seller towards the purchase 

of the Property.  

17. This Court concludes that the funds the Buyer paid to Seller after the Buyer accepted 

the Purchase Agreement and executed the same evidencing rent payments will not be applied to 

reduce the $800,000 purchase price under the Purchase Agreement.  

18. This Court concludes that under Mayfield v. Koroghli, 124 Nev. 343, 351, 184 P.3d 

362, 367-68 (2008), �If a purchaser of real property has not yet tendered the purchase price, the 

district court may still grant specific performance if the purchase can �demonstrate that she is ready, 

willing, and able to perform.�� Citing Serpa v. Darling, 107 Nev. 299,304,810 P.2d 778, 782 

(1991). 

19. This Court concludes that the record shows the Buyer was ready, willing, and able 

to tender the purchase price of $800,000 and further demonstrates that Buyer�s Lender, Nevada 

State Bank, has confirmed proof of funds in escrow and by way of pre-approved lending totaling 

in excess of the $800,000 Purchase Price.   

20. This Court concludes that although the Buyer stands ready to complete the purchase 

transaction, Seller has failed to perform under the terms of the Parties� contractual agreement by 

way of the Purchase Agreement. 

21. This Court concludes that if Seller is ordered to proceed with the sale of the Property 

to the Buyer for $800,000, that Buyer�s Lender will proceed with funding the loan upon receipt of 
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a fully-executed Purchase Agreement from the Sellers.   

22. This Court concludes that based upon the record before this Court, equity may only 

be served if this Court orders specific performance.  

23. This Court concludes that the Nevada Supreme Court�s ruling in Carcione v. Clark, 

96 Nev. 808,811,618 P.2d 346,348 (1980) is instructive:  

Equity regards as done what in good conscience ought to be done. 
Woods v. Bromley, 69 Nev. 96 at 107, 241 P.2d 1103.  Specific 
performance is available when the terms of the contract are definite 
and certain, Dodge Bros., Inc. v. Williams Estate Co., 52 Nev. 364, 
287 P.2d 282 (1930), the remedy at law is inadequate, Harmon v. 
Tanner Motor Tours, 79 Nev. 4, 377 P.2d 622 (1963), the plaintiff 
has tendered performance, Southern Pacific Co. v. Miller, 39 Nev. 
169, 154 P. 929 (1916), and the court is willing to order it. 

24. This Court concludes that under Gullo, 2015 WL 233493 at *1 (internal quotation 

marks omitted), quoting Mosso v. Lee, 53 Nev. 176,182,295 P. 776, 777-78 (1931) (quoting Cheney 

v. Libby, 134 U.S. 68, 78 (1890) (internal citations omitted): 

Even where time is made material, by express stipulation, the failure 
of one of the parties to perform a condition within the particular time 
limited will not in every case defeat his right to specific 
performance, if the condition be subsequently performed, without 
unreasonable delay, and no circumstances have intervened that 
would render it unjust or inequitable to give such relief. The 
discretion which a court of equity has to grant or refuse specific 
performance, and which is always exercised with reference to the 
circumstances of the particular case before it, may and of necessity 
must often be controlled by the conduct of the party who bases his 
refusal to perform the contract upon the failure of the other party to 
strictly comply with its conditions. 

25. This Court concludes that in the present case, specific performance is warranted and 

appropriate because Buyer performed its ?under the Parties� ??? by making (35) payments towards 

the purchase of the Property over the course of several years, by funding an EMD in the amount of 

$50,000, increasing the EMD to $170,000, and by securing pre-approved funds in the amount of 

$680,000 from its Lender, Nevada State Bank, which in the aggregate, is more than sufficient to 

fund the purchase of the Property at the previously agreed upon purchase price of $800,000.  

. . . 

. . . 
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26. This Court concludes that Lender is only waiting for the completely executed 

Purchase Agreement to proceed with funding the balance of the loan to the Buyer for purchase of 

the Property.  

27. This Court concludes that because the Seller reneged on the $800,000 Purchase 

Agreement in bad faith, and fraudulently coerced Buyer to attempt to void the Purchase Agreement 

based upon misrepresentations to Buyer that a reconciliation of past payments would be 

forthcoming and adjusted accordingly in connection with the purchase of the Property.  

28. This Court concludes that after the lease extensions were executed, Seller did not 

negotiate with Buyer in good faith and cut off all communications with Buyer regarding the 

purchase of the Property, in direct contravention of the representations Seller made to induce Buyer 

to �negotiate� the final purchase of the Property. 

29. This Court concludes that Seller�s deceptive actions and unfair dealings have 

prevented Buyer from purchasing the Property, which is unjust, wholly inequitable and will hereby 

be remedied by this Court by ordering specific performance. 

30. To the extent any of the foregoing Conclusions of Law are more properly deemed 

a Finding of Fact, they may be so construed. 

ORDER 

Therefore, based on the foregoing Findings of Fact and Conclusions of Law, 

IT IS HEREBY ORDERED that Buyer�s Application for Emergency Motion for Specific 

Performance of Purchase Agreement, on an Order Shortening Time is GRANTED in its entirety. 

IT IS FURTHER ORDERED that cause exists to order specific performance of Buyer�s 

purchase of the real property parcel located at the address 1 Grand Anacapri, Henderson, Nevada, 

89011, Clark County Assessor Parcel Number 162-22-810-011, which real property is described as 

follows: PARCEL ONE (1): LOT SIXTEEN (16) OF AMENDED CAPRI (ALSO KNOWN AS 

�LAKE LAS VEGAS· PARCEL 30�), AS SHOWN BY MAP THEREOF ON FILE IN BOOK 57 

OF PLATS, PAGE 88 IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, 

NEVADA. PARCEL TWO (2): AN EASEMENT FOR INGRESS AND EGRESS OVER AND 

ACROSS THOSE AREAS SHOWN AS "PRIVATE DRIVES" AND "COMMON AREA" ON 
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THE MAP OF SAID LAND (�Property�), and that Seller is hereby ordered to sell the Property to 

Buyer or its assignee for $800,000 pursuant to the Residential Purchase Agreement for the Purchase 

Price of $800,000.00, for which Buyer timely deposited $50,000 as the Earnest Money Deposit 

(�EMD�), which Purchase Price reflected the (35) prior payments made under the terms of the 

original Contract and Addendum.  

IT IS FURTHER ORDERED that the $50,000 Buyer wired into the escrow account held 

with First American Title Insurance Company on January 12, 2021, in addition to the $120,000 

Buyer subsequently deposited with First American Title for a total of $170,000 in EMD shall be 

used toward the close of escrow for the purchase of the Property.  

. . . 

. . . 

. . . 

. . . 
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IT IS FURTHER ORDERED that the Clerk of the Court shall execute the Residential 

Purchase Agreement dated December 14, 2020, and executed by Buyer on January 11, 2021, in the 

purchase price amount of $800,000 for the sale of the Property, a true and correct copy of which is 

attached hereto as Exhibit �1�, and that the Clerk of the Court shall execute any necessary 

documents, such as the Deed, to effectuate the transfer of title of the Property to Buyer in 

compliance with this Order for specific performance in the event the Seller fails and/or refuses to 

comply with this Court�s Order for specific performance.  

IT IS SO ORDERED. 

                      _______________________________________ 

Submitted by: 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 /s/ Ogonna Brown  
OGONNA M. BROWN
Nevada Bar No. 7589 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 

Attorneys for Plaintiff AAL-JAY, Inc. 

Approves/Disapproves as to form and content: 

BLACK & WADHAMS 

/s/       
CHRISTOPHER YERGENSEN (SBN 6183) 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, NV 89135 
Attorneys for Defendants/Counterclaimants 
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EXHIBIT �A� 

 
RESIDENTIAL PURCHASE 
AGREEMENT FOR $800,000 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-832379-CAAL-JAY, INC.,, Plaintiff(s)

vs.

Philip Fagan, Jr., Defendant(s)

DEPT. NO.  Department 24

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/26/2021

Ogonna Brown obrown@lewisroca.com

Kennya Jackson kjackson@lewisroca.com

Peggy Dale Mdale@lewisroca.com

Diane Meeter dmeeter@blackwadhams.law

Chris Yergensen cyergensen@blackwadhams.law

Jerri Hunsaker jhunsaker@blackwadhams.law

Patricia Grijalva PGrijalva@lewisroca.com

Nicole Lord nlord@lewisroca.com
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Ogonna M. Brown, Esq. 
Nevada Bar No. 7589 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Tel: (702) 949-8200 
Fax: (702) 949-8398 
Email: obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 

FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X,
inclusive,

Defendants. 

_______________________________________ 

PHILIP J. FAGAN, JR., as Trustee of the 
PHILIP J. FAGAN, JR. 2001 TRUST  

Counter-Claimaint, 

v. 

AAL-JAY, INC., a Nevada Corporation; 
CHRISTIANO DE CARLO, an individual and 
LAIL LEONARD, 

Counter-Defendants. 

Case No. A-21-832379-C 

Dept. No. 24 

DECLARATION OF OGONNA M. 
BROWN, ESQ., IN SUPPORT OF 
ORDER GRANTING EMERGENCY 
MOTION FOR SPECIFIC 
PERFORMANCE OF PURCHASE 
AGREEMENT, ON AN ORDER 
SHORTENING TIME 

I, OGONNA M. BROWN, ESQ., being duly sworn states as follows: 

1. I am a partner with the law firm of Lewis Roca Rothgerber Christie LLP, and

counsel for Plaintiff AAL-JAY, Inc., the Plaintiff in the above-captioned case.   

Case Number: A-21-832379-C

Electronically Filed
9/1/2021 4:33 PM
Steven D. Grierson
CLERK OF THE COURT
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2. I am over the age of eighteen (18) years and competent to testify to the matters set 

forth herein. 

3. I make this Declaration based on my personal knowledge of the facts and matters of 

this action. 
4. I make this Declaration in support of the enforcement of the Order Granting 

Plaintiff�s Emergency Motion for Specific Performance of Purchase Agreement (�Order Granting 

Specific Performance�). A true and correct copy of the Purchase Agreement which is the subject 

of the Order Granting Specific Performance is attached hereto as Exhibit �1�.  

5. On August 28, 2021, I sent an email to Attorney Yergensen  to request Defendant�s 

signature on the Purchase Agreement, a true and correct copy of which email is attached hereto as 

Exhibit �2�.  

6. On August 28, 2021, Attorney Yergensen responded and stated: 

We will be filing a writ to Nevada Supreme Court on Monday under an emergency 
motion challenging the order. Please note that my client will not sign any document. 
I have never ever heard of a court mandating that a person, by order of a court, sign 
a document. Even the attached order does not do so.  If I am mistaken, then let me 
know where the court has ordered my client to sign a document in which he has 
never agreed to? 

See Email, Exhibit �2�.  

7. On August 28, 2021, I emailed Attorney Yergensen and identified the last decretal 

paragraph in the Order, which provides as follows: 

That the Clerk of the Court shall execute the Residential Purchase Agreement dated 
December 14, 2020, and executed by Buyer on January 11, 2021, in the purchase 
price amount of $800,000 for the sale of the Property, a true and correct copy of 
which is attached hereto as Exhibit �1�, and that the Clerk of the Court shall execute 
any necessary documents, such as the Deed, to effectuate the transfer of title of the 
Property to Buyer in compliance with this Order for specific performance in the 
event the Seller fails and/or refuses to comply with this Court�s Order for specific 
performance. 

 
See Email, Exhibit �2�. 
 

8. In my subsequent email of August 28, 2021, I asked attorney Yergensen to clarify 
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and affirm his client�s refusal so that I may proceed with submitting the Purchase Agreement to the 

Clerk of the Court for signature as provided in the Order Granting Specific Performance.  See 

Email, Exhibit �2�. 

9. In response, Attorney Yergensen stated that he would try to reach his client on 

August 30, 2021, to confirm if his client would agree to execute the Purchase Agreement. See 

Email, Exhibit �2�. 

10. On August 30, 2021, Attorney Yergensen sent me a copy of the Writ of Mandamus 

and Writ of Prohibition (the �Writ Petition�) which indicated that Defendants sought an emergency 

petition from the Nevada Supreme Court to prohibit Plaintiff from submitting the Purchase 

Agreement to the Clerk of the Court to execute on behalf of Defendants as set forth in the Order.  

See Email, Exhibit �2�. 

11. At 10:22 a.m., on August 30, 2021, I requested that Defendant provide a response 

by noon, Monday, August 30, 2021, to make arrangements for a runner to pick up the fully executed 

Purchase Agreement from Defendant, as the cutoff for the runner is 2:00 p.m. Attorney Yergensen 

informed me via email that he will provide me with the second stay Motion on Tuesday, August 

31, 2021, which he did. However, there has been no affirmative refusal for Defendant to sign the 

Purchase Agreement. 

12. At 5:38 p.m., on August 30, 2021, I sent Attorney Yergensen email correspondence 

expressing disappointment of his failure to inform me during our phone call earlier that same day 

that the Writ Petition included a request to prohibit the Clerk of the Court from administering the 

Court�s Order Granting Specific Performance regarding presentation of the purchase agreement to 

the Clerk of the Court in the event Defendant failed and/or refused to sign the Purchase Agreement. 

See Email, Exhibit �3�. 

13. During my call with Attorney Yergensen, he gave me the impression that his clients 
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had not affirmatively refused to sign the Purchase Agreement, but after reviewing the Writ Petition, 

it is clear that Defendants were seeking the Writ Petition to request that the Clerk of the Court be 

prohibited from signing the Purchase Agreement, resulting in delay to the Plaintiff in submitting 

the Purchase Agreement to the Clerk of the Court for execution pursuant to the Order Granting 

Specific Performance.   

14. As of the date of the filing of this Declaration, there is no stay currently in place, 

and no prohibition for the Clerk of the Court to effectuate this Court�s Order Granting Specific 

Performance, expressly authorizing the Clerk of the Court to execute the Purchase Agreement on 

behalf of the seller Philip J. Fagan, Jr., 2011 Trust, as set forth on page 13 of the Order Granting 

Specific Performance on lines 1-7 thereof. 

15. As of the date of this Declaration, Defendant has failed and refused to sign the 

Purchase Agreement presented to him, notwithstanding this Court�s Order Granting Specific 

Performance. 

16. Plaintiff hereby requests that the Clerk of the Court effectuate this Court�s Order 

Granting Specific Performance and sign the Purchase Agreement on behalf of the Seller in 

compliance with this Court�s Order Granting Specific Performance.  

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct to the best of my knowledge. 

Dated:  September 1, 2021. 

 
          

     OGONNA M. BROWN, ESQ. 
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CERTIFICATE OF SERVICE 

 Pursuant to NEFCR 9, NRCP 5(b), and EDCR 7.26, I certify that on September 1, 2021, I 

served a copy of DECLARATION OF OGONNA M. BROWN, ESQ., IN SUPPORT OF 

ORDER GRANTING EMERGENCY MOTION FOR SPECIFIC PERFORMANCE OF 

PURCHASE AGREEMENT, ON AN ORDER SHORTENING TIME on all parties as follows: 

 Electronic Service � By serving a copy thereof through the Court�s electronic service 

system via the Odyssey Court e-file system, which includes all relevant parties in the above entitled 

matter. 

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. Executed on September 1, 2021. 
 

 
 
_____________________________________________ 
An employee of Lewis Roca Rothgerber Christie LLP 
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From: Brown, Ogonna
Sent: Monday, August 30, 2021 10:22 AM
To: Christopher Yergensen
Cc: Lord, Nicole; Lopez, Kim; Grijalva, Patricia
Subject: RE: AAL-Jay v. Fagan - 2021.08.26 NOE Order Granting Motion for Specific 

Performance(115380738.1).pdf

Importance: High

Dear Chris: 

Please confirm by noon today so I may make arrangement for my runner to pick up the original signature on the 
purchase agreement, as the runner cut off is at 2:00 p.m. and the instructions must be submitted in advance of the 2:00 
p.m. cutoff. Alternatively, if your client is failing/refusing to sign, please advise so I may submit the agreement to the 
clerk of the court with my runner today. Thank you. 

Ogonna Brown 
Partner 
OBrown@lewisroca.com 
D. 702.474.2622 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
lewisroca.com 
 
-----Original Message----- 
From: Christopher Yergensen <cyergensen@blackwadhams.law> 
Sent: Monday, August 30, 2021 9:29 AM 
To: Brown, Ogonna <OBrown@lewisroca.com> 
Cc: Lord, Nicole <NLord@lewisroca.com>; Lopez, Kim <KLopez@lewisroca.com>; Grijalva, Patricia 
<PGrijalva@lewisroca.com> 
Subject: RE: AAL-Jay v. Fagan - 2021.08.26 NOE Order Granting Motion for Specific Performance(115380738.1).pdf 

[EXTERNAL] 

I have forwarded your email request to my client. 

Chris Yergensen, Esq. 
Attorney 

p:   (702)869-8801 
f:   (702)869-2669 
a:   10777 W. Twain Avenue, Suite 300 
       Las Vegas, NV 89135 
w:  www.blackwadhams.law  e: cyergensen@blackwadhams.law 

This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to 
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may 
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be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to 
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret. 
If you are not the intended recipient, you are hereby notified that any dissemination, duplication or distribution of all, or 
any part of this message, or any file associated with this message, is strictly prohibited. If you have received this 
communication in error, please notify Black & Wadhams immediately by telephone (702-869-8801) and destroy the 
original message. Please be further advised that any message sent to or from Black & Wadhams may be monitored. 
 
-----Original Message----- 
From: Brown, Ogonna <OBrown@lewisroca.com> 
Sent: Saturday, August 28, 2021 4:29 PM 
To: Christopher Yergensen <cyergensen@blackwadhams.law> 
Cc: Lord, Nicole <NLord@lewisroca.com>; Lopez, Kim <KLopez@lewisroca.com>; Grijalva, Patricia 
<PGrijalva@lewisroca.com> 
Subject: Re: AAL-Jay v. Fagan - 2021.08.26 NOE Order Granting Motion for Specific Performance(115380738.1).pdf 
 
Dear Chris, your client agreed to the terms of the purchase agreement and prior to your involvement, and the 
agreement was presented through Mr. Fagan�s counsel to escrow, and in turn, to my client, which my client signed. 
Pursuant to the last page of the order, I am presenting the purchase agreement for your client�s signature and in the 
event Mr. Fagan fails and/or refuses to sign the agreement, I will submit it to the clerk of the court for signature. I have 
used this procedure in other cases where a party refuses to comply with a court order and refuses to sign a document. 
 
In the avoidance of doubt, please confirm that your client is refusing to sign the agreement notwithstanding the 
provision in the last decretal  paragraph in the order.  Please do not hesitate to call me if you have any questions as I�m 
working this weekend. 
 
Ogonna Brown 
Partner 
702.474.2622 
702.949.8298 
OBrown@lrrc.com 
 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
LRRC.com 
 
> On Aug 28, 2021, at 12:02 PM, Christopher Yergensen <cyergensen@blackwadhams.law> wrote: 
> 
> [EXTERNAL] 
> 
> Ogonna. 
> 
> We will be filing a writ to Nevada Supreme Court on Monday under an emergency motion challenging the order. 
> 
> Please note that my client will not sign any document. I have never ever heard of a court mandating that a person, by 
order of a court, sign a document. Even the attached order does not do so.  If I am mistaken, then let me know where 
the court has ordered my client to sign a document in which he has never agreed to? 
> 
> Chris Yergensen. 
> 
>> On Aug 28, 2021, at 10:52 AM, Brown, Ogonna <OBrown@lewisroca.com> wrote: 
>> Dear Mr. Yergensen: 
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>> 
>> Pursuant to the attached order, please present the agreement for your client to execute, and please email me a copy 
and I will send a runner to pick up the original at the location you specify. Thank you. 
>> 
>> Ogonna Brown 
>> Partner 
>> 
>> OBrown@lewisroca.com<mailto:OBrown@lewisroca.com> 
>> D. 702.474.2622 
>> [cid:image003.png@01D79BFA.8549BB10] 
>> 3993 Howard Hughes Parkway, Suite 600 Las Vegas, Nevada 89169  
>> lewisroca.com<http://lewisroca.com/> 
>> LEWIS ROCA ROTHGERBER CHRISTIE LLP 
>> Learn more about the new Lewis Roca brand at  
>> lewisroca.com<http://lewisroca.com/>. Please note my new email  
>> address OBrown@lewisroca.com<mailto:OBrown@lewisroca.com>. 
>> 
>> 
>> ________________________________ 
>> 
>> This message and any attachments are intended only for the use of the individual or entity to which they are 
addressed. If the reader of this message or an attachment is not the intended recipient or the employee or agent 
responsible for delivering the message or attachment to the intended recipient you are hereby notified that any 
dissemination, distribution or copying of this message or any attachment is strictly prohibited. If you have received this 
communication in error, please notify us immediately by replying to the sender. The information transmitted in this 
message and any attachments may be privileged, is intended only for the personal and confidential use of the intended 
recipients, and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §2510-2521. 
>> 
>> <2021.08.26 NOE Order Granting Motion for Specific  
>> Performance(115380738.1).pdf> 
 
________________________________ 
 
This message and any attachments are intended only for the use of the individual or entity to which they are addressed. 
If the reader of this message or an attachment is not the intended recipient or the employee or agent responsible for 
delivering the message or attachment to the intended recipient you are hereby notified that any dissemination, 
distribution or copying of this message or any attachment is strictly prohibited. If you have received this communication 
in error, please notify us immediately by replying to the sender. The information transmitted in this message and any 
attachments may be privileged, is intended only for the personal and confidential use of the intended recipients, and is 
covered by the Electronic Communications Privacy Act, 18 U.S.C. §2510-2521. 
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From: Brown, Ogonna
Sent: Monday, August 30, 2021 8:11 PM
To: Christopher Yergensen
Cc: Tisha Black; Diane Meeter
Subject: RE: Writ of Mandamus/Prohibition

Dear Chris: 

Have you submitted the stay motion to the court already without copying me? I will be up late working, so if you have 
already submitted the motion to the court, please forward to me this evening. Thank you. 

Ogonna Brown 
Partner 

 

OBrown@lewisroca.com
D. 702.474.2622 

 

From: Christopher Yergensen <cyergensen@blackwadhams.law>  
Sent: Monday, August 30, 2021 8:08 PM 
To: Brown, Ogonna <OBrown@lewisroca.com> 
Cc: Tisha Black <tblack@blackwadhams.law>; Diane Meeter <dmeeter@blackwadhams.law> 
Subject: Re: Writ of Mandamus/Prohibition 

[EXTERNAL] 

I am playing tennis right now. I will send to you the motion to stay tomorrow morning.  

Sent from my iPhone 

On Aug 30, 2021, at 5:38 PM, Brown, Ogonna <OBrown@lewisroca.com> wrote: 

 
Dear Mr. Yergensen: 
  
I am disappointed that you failed to inform me during our call today that your writ includes a request to 
prohibit the clerk of the court from administering the court�s order as it relates to the last decretal 
paragraph regarding presentation of the purchase agreement to the clerk of the court in the event Mr. 
Fagan failed and/or refused to sign the purchase agreement as directed by the Court. When I asked you 
if you were stalling in terms of obtaining a definitive answer from your client on whether or not he 
would sign the purchase agreement, you simply stated that you would try to call him today to request 
permission, all the while your writ expressly provides emergency relief from the Nevada Supreme Court 
to prohibit the clerk of the court from administering the Court�s order. I made clear to you this morning 
and during out call today that I wanted my runner to deliver the purchase agreement to the court house 
by the 2:00 p.m. delivery deadline, and still no response. Now that I have reviewed your petition for 
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writ, it is clear that your client has no intention of signing the purchase agreement. If I am incorrect in 
my understanding, please provide me with your client�s signature on the purchase agreement today.  
  
During our call you also noted that you would be filing an emergency motion for stay with the Court, 
which you referenced in the email below. I request as a professional courtesy that if you email the court 
with the emergency motion for stay that you copy me on the email to the court to avoid delay which 
would prejudice my client, instead of waiting for the judge to grant the OST on your second stay motion. 
In the event you have already submitted your emergency stay motion to the state court, please forward 
the document to me today so I may review and begin preparing an opposition. Thank you.  
  

Ogonna Brown 
Partner 
<image003.png>
OBrown@lewisroca.com 

D. 702.474.2622

<image004.png> 
 

From: Christopher Yergensen <cyergensen@blackwadhams.law>  
Sent: Monday, August 30, 2021 1:51 PM 
To: Brown, Ogonna <OBrown@lewisroca.com> 
Cc: Tisha Black <tblack@blackwadhams.law>; Diane Meeter <dmeeter@blackwadhams.law> 
Subject: Writ of Mandamus/Prohibition 

[EXTERNAL]

 
We will be filing shortly the enclosed motion for a writ of mandamus and writ of prohibition to the 
Nevada Supreme Court.  Please note that we have filed the motions on an emergency basis pursuant to 
NRAP 27(e).  I have indicated to the clerk of the Nevada Supreme Court that I have sent to you this 
motion prior to filing. 
  
I will also be filing a motion to stay with the District Court on an OST.  It is essentially the same motion 
that we filed earlier prior to the District Court filing its opinion. 
  
Chris Yergensen, Esq. 
Attorney 
<image005.png> 
p:   (702)869-8801 
f:   (702)869-2669 
a:   10777 W. Twain Avenue, Suite 300 
       Las Vegas, NV 89135  
w:  www.blackwadhams.law  e: cyergensen@blackwadhams.law 
<image006.png> 
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to the 
sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally 
privileged. This message (and any associated files) is intended only for the use of the individual or entity to which it is addressed 
and may contain information that is confidential, subject to copyright or constitutes a trade secret. If you are not the intended 
recipient, you are hereby notified that any dissemination, duplication or distribution of all, or any part of this message, or any 
file associated with this message, is strictly prohibited. If you have received this communication in error, please notify Black 
& Wadhams immediately by telephone (702-869-8801) and destroy the original message. Please be further advised that any 
message sent to or from Black & Wadhams may be monitored. 
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This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this 
message or an attachment is not the intended recipient or the employee or agent respons ble for delivering the message or attachment to the 
intended recipient you are hereby notified that any dissemination, distr bution or copying of this message or any attachment is strictly 
prohibited. If you have received this communication in error, please notify us immediately by replying to the sender. The information 
transmitted in this message and any attachments may be privileged, is intended only for the personal and confidential use of the intended 
recipients, and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §2510-2521.  
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ORDR 
Ogonna M. Brown, Esq. (NBN 7589) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tel: 702.949.8200 
Fax: 702.949.8398 
Email:  obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 

FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-21-832379-

Dept. No. 24 

ORDER DENYING DEFENDANTS�/ 
COUNTERCLAIMANTS� MOTION FOR 
STAY PENDING ADJUDICATION OF 
DEFENDANTS/COUNTERCLAIMANTS� 
WRIT OF MANDAMUS AND/OR IN  
THE ALTERNATIVE, WRIT OF 
PROHIBITION ON AN ORDER 
SHORTENING TIME 

Date of Hearing: September 21, 2021 
Time of Hearing: 9:00 a.m. 

Judge: Hon. Erika Ballou 

This matter having come on for hearing on September 21, 2021, at 9:00 a.m. before the 

Honorable Erika Ballou in Department 24 in the Eighth Judicial District Court on shortened time 

on Defendants/ Counterclaimants� Motion for Stay Pending Adjudication of 

Defendants�/Counterclaimants� Writ of Mandamus and/or the Alternative, Writ of Prohibition 

(�Stay Motion�).  Plaintiff AAL-JAY, INC. (�Plaintiff�, or alternatively, �Buyer�) appeared by and 

through its counsel, Ogonna M. Brown, Esq. of the law firm of Lewis Roca Rothgerber Christie 

LLP, and Phillip J. Fagan, Jr. and Trustee of the PHILIP J. FAGAN, JR. 2001 TRUST 
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(�Defendants�, or alternatively �Seller�), appeared by and through its counsel, Christopher 

Yergensen, Esq. of the law firm of Black & Wadhams, , and good cause appearing therefor, and 

the Court, having reviewed the Defendants� Stay Motion, the Buyer�s Opposition to the Stay 

Motion, Defendants� Reply to the Stay Motion papers and pleadings on file herein and hearing the 

oral argument of the parties, finds the following: 

IT IS HEREBY ORDERED that Defendants� Stay Motion to stay this Court�s Order 

Granting the Motion for Specific Performance is DENIED in its entirety. 

IT IS FURTHER ORDERED that Defendants failed to meet their burden of proof to 

demonstrate cause that a stay of this Court�s Order Granting the Motion for Specific Performance 

is warranted. 

IT IS FURTHER ORDERED that Defendants failed to meet their burden of proof to 

demonstrate a likelihood of success on the merits to warrant a stay of this Court�s Order Granting 

the Motion for Specific Performance 

IT IS SO ORDERED. 

                      _______________________________________ 

Submitted by: 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 /s/ Ogonna Brown  
OGONNA M. BROWN
Nevada Bar No. 7589 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Attorneys for Plaintiff AAL-JAY, Inc. 

Approves/Disapproves as to form and content: 

BLACK & WADHAMS 

/s/ Christopher Yergensen    
CHRISTOPHER YERGENSEN (SBN 6183) 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, NV 89135 
Attorneys for Defendants/Counterclaimants 
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From: Christopher Yergensen <cyergensen@blackwadhams.law>
Sent: Friday, September 24, 2021 11:31 AM
To: Brown, Ogonna
Cc: Lord, Nicole; Lopez, Kim; Grijalva, Patricia; Brantley, Adrienne
Subject: RE: Order Denying Motion for Stay Pending Appeal(115583404.1)

[EXTERNAL]

Approved as to form by me.   

Chris Yergensen, Esq. 
Attorney 

 
p:   (702)869-8801 
f:   (702)869-2669 
a:   10777 W. Twain Avenue, Suite 300 
       Las Vegas, NV 89135  
w:  www.blackwadhams.law  e: cyergensen@blackwadhams.law 

 
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to the sender that is 
protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally privileged. This message (and any 
associated files) is intended only for the use of the individual or entity to which it is addressed and may contain information that is confidential, 
subject to copyright or constitutes a trade secret. If you are not the intended recipient, you are hereby notified that any dissemination, duplication 
or distribution of all, or any part of this message, or any file associated with this message, is strictly prohibited. If you have received this 
communication in error, please notify Black & Wadhams immediately by telephone (702-869-8801) and destroy the original message. Please be 
further advised that any message sent to or from Black & Wadhams may be monitored.
 

From: Brown, Ogonna <OBrown@lewisroca.com>  
Sent: Tuesday, September 21, 2021 12:05 PM 
To: Christopher Yergensen <cyergensen@blackwadhams.law> 
Cc: Lord, Nicole <NLord@lewisroca.com>; Lopez, Kim <KLopez@lewisroca.com>; Grijalva, Patricia 
<PGrijalva@lewisroca.com>; Brantley, Adrienne <ABrantley-Lomeli@lewisroca.com> 
Subject: Order Denying Motion for Stay Pending Appeal(115583404.1) 
 
Dear Chris: 
 
Attached please find the draft order for your review and comments. Thank you. 
 
Ogonna Brown 
Partner 

 

OBrown@lewisroca.com 

D. 702.474.2622 
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3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
lewisroca.com 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

Learn more about the new Lewis Roca brand at 
lewisroca.com. Please note my new email address 
OBrown@lewisroca.com.

This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this message or an 
attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the intended recipient you are hereby 
notified that any dissemination, distribution or copying of this message or any attachment is strictly proh bited. If you have received this communication in error, 
please notify us immediately by replying to the sender. The information transmitted in this message and any attachments may be privileged, is intended only for 
the personal and confidential use of the intended recipients, and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §2510-2521. 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-832379-CAAL-JAY, INC.,, Plaintiff(s)

vs.

Philip Fagan, Jr., Defendant(s)

DEPT. NO.  Department 24

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/30/2021

Ogonna Brown obrown@lewisroca.com

Diane Meeter dmeeter@blackwadhams.law

Chris Yergensen cyergensen@blackwadhams.law

Jerri Hunsaker jhunsaker@blackwadhams.law

Nicole Lord nlord@lewisroca.com

Patricia Grijalva PGrijalva@lewisroca.com

AA00212
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ERR 
Ogonna M. Brown, Esq. 
Nevada Bar No. 7589 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Tel: (702) 949-8200 
Fax: (702) 949-8398 
Email: obrown@lewisroca.com 

Attorneys for Plaintiff AAL-JAY, Inc. 

IN THE EIGHTH JUDICIAL DISTRICT COURT 
FOR THE COUNTY OF CLARK, STATE OF NEVADA 

AAL-JAY, INC., a Nevada Corporation.  

Plaintiff, 

v. 

PHILIP J. FAGAN, JR., an individual, and as 
Trustee of the PHILIP J. FAGAN, JR. 2001 
TRUST; DOES I through X, inclusive, and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

_______________________________________ 

PHILIP J. FAGAN, JR., as Trustee of the 
PHILIP J. FAGAN, JR. 2001 TRUST  

Counter-Claimant, 

v. 

AAL-JAY, INC., a Nevada Corporation; 
CHRISTIANO DE CARLO, an individual and 
LAIL LEONARD, 

Counter-Defendants. 

Case No. A-21-832379-C 

Dept. No. 24 

ERRATA TO PLAINTIFF�S  

EMERGENCY MOTION FOR FIRST
AMERICAN TITLE INSURANCE
COMPANY TO TURNOVER FUNDS IN
ESCROW TO THE BUYER AAL-JAY,

 AND

MOTION FOR ORDER TO SHOW
CAUSE WHY THIS COURT SHOULD
NOT HOLD PHILIP J. FAGAN, JR., AS
TRUSTEE OF THE PHILIP J. FAGAN,
JR. 2001 TRUST IN CONTEMPT FOR
VIOLATING THIS COURT�S SALE
ORDER ON ORDER SHORTENED TIME

Plaintiff AAL-JAY, INC. (�Plaintiff�, �AAL-JAY� or �Buyer�), by and through its 

attorneys, Ogonna M. Brown, Esq. of the law firm Lewis Roca Rothgerber Christie LLP (�Lewis 

Roca�), hereby files this Errata to its Emergency Motion for First American Title Insurance 

Company to Turnover Funds in Escrow to the Buyer AAL-Jay, LLC and Motion for Order to Show 

Case Number: A-21-832379-C

Electronically Filed
3/15/2022 7:04 PM
Steven D. Grierson
CLERK OF THE COURT
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Cause Why This Court Should Not Hold Philip J. Fagan, Jr., as Trustee of the Philip J. Fagan, Jr. 

2001 Trust in Contempt for Violating This Court�s Sale Order, On Order Shortened Time 

(�Emergency Motion�), lodged with this Court on March 10, 2022: 

The Emergency Motion erroneously identifies the property at issue in this litigation as 2 

Grand Anacapri, Henderson, Nevada, 89011, Assessor Parcel Number 162-22-810-011.  The 

correct property at issue is 1 Grand Anacapri, Henderson, Nevada, 89011, Assessor Parcel 

Number 160-22-810-011. The purpose of this Errata is to correct this clerical error in the 

Emergency Motion. 

DATED this 1 th day of March, 2022. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By: /s/ Ogonna M. Brown 
Ogonna M. Brown, Esq. 
Nevada Bar No. 7589 
OBrown@lewisroca.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Tel. (702) 949-8200 
Fax: (702) 949-8398 
Attorneys for Plaintiff AAL-JAY, Inc. 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b) and EDCR 7.6, I certify that on March 1 , 2022, I served a true and 

copy of the foregoing ERRATA TO PLAINTIFF�S (1) EMERGENCY MOTION FOR FIRST 

AMERICAN TITLE INSURANCE COMPANY TO TURNOVER FUNDS IN ESCROW TO 

THE BUYER AAL-JAY, LLC AND (2) MOTION FOR ORDER TO SHOW CAUSE WHY 

THIS COURT SHOULD NOT HOLD PHILIP J. FAGAN, JR., AS TRUSTEE OF THE 

PHILIP J. FAGAN, JR. 2001 TRUST IN CONTEMPT FOR VIOLATING THIS COURT�S 

SALE ORDER ON ORDER SHORTENED TIME via Odyssey e-filing, to all parties on the 

court�s service list. 

 /s/ Nicole Lord 
An employee of Lewis Roca Rothgerber  
Christie, LLP 
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