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Chronological Index

Doc
No.

Description Date Vo1. Bates Range

1 Order of Remand 8/5/2019 1 AA000001 AA000002

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

3 Court Minutes re: case
remanded, dated September
3, 2019

9/3/2019
1

AA000005 AA000005

4 Recorder’s Transcript of
Pending Motions

9/25/2019
1

AA000006 AA000019

5 FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

1

AA000020 AA000040

6 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 2

10/15/2019

2,3

AA000283 AA000535

8 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 3

10/15/2019

3,4

AA000536 AA000707
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9 Plaintiff Gilbert P. Hyatt’s
Brief in Support of
Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

10 Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-21

AA004404 AA004733

14 Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019
21

AA004734 AA004738

15 Judgment 2/21/2020 21 AA004739 AA004748

16 Notice of Entry of
Judgment

2/26/2020
21

AA004749 AA004760

17 FTB’s Verified
Memorandum of Costs

2/26/2020
21

AA004761 AA004772

18 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 1

2/26/2020
21, 22

AA004773 AA004977

19 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 2

2/26/2020
22, 23

AA004978 AA005234

20 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 3

2/26/2020
23, 24

AA005235 AA005596

21 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 4

2/26/2020
24, 25

AA005597 AA005802

22 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 5

2/26/2020
25, 26

AA005803 AA006001

23 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 6

2/26/2020
26, 27

AA006002 AA006250
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24 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 7

2/26/2020
27, 28

AA006251 AA006500

25 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 8

2/26/2020
28, 29

AA006501 AA006750

26 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 9

2/26/2020
29, 30

AA006751 AA006997

27 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 10

2/26/2020
30, 31

AA006998 AA007262

28 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 11

2/26/2020
31-33

AA007263 AA007526

29 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 12

2/26/2020
33, 34

AA007527 AA007777

30 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 13

2/26/2020
34, 35

AA007778 AA008032

31 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 14

2/26/2020
35, 36

AA008033 AA008312

32 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 15

2/26/2020
36

AA008313 AA008399

33 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 16

2/26/2020
36, 37

AA008400 AA008591

34 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 17

2/26/2020
37

AA008592 AA008694
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35 Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37, 38

AA008695 AA008705

36 FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

3/13/2020
38

AA008706 AA008732

37 Appendix to FTB’s Motion
for Attorney’s Fees
Pursuant to NRCP 68

3/13/2020
38

AA008733 AA008909

38 FTB’s Opposition to
Plaintiff Gilbert Hyatt’s
Motion to Strike, Motion to
Retax and, Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/16/2020

38, 39

AA008910 AA008936

40 FTB’s Notice of Appeal of
Judgment

3/20/2020
39

AA008937 AA008949

41 Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

3/27/2020

39

AA008950 AA008974

42 Reply in Support of
Plaintiff Gilbert P. P
Hyatt’s Motion to Strike,
Motion to Retax and,
Alternatively, Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975 AA008980

43 Court Minutes 4/9/2020 39 AA008981 AA008982

44 FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020
39

AA008983 AA009012
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45 Court Minutes re: motion
for attorney fees and costs

4/23/2020
39

AA009013 AA009014

46 Recorder’s Transcript of
Pending Motions

4/27/2020
39

AA009015 AA009053

47 Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020
39

AA009054 AA009057

48 Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058 AA009064

49 FTB’s Supplemental Notice
of Appeal

7/2/2020
39

AA009065 AA009074

50 Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021
39

AA009075 AA009083

51 Remittitur 6/7/2021 39 AA009084 AA009085

52 Hyatt Supplemental Memo
in Support of Motion to
Retax Costs and
Supplemental Appendix

9/29/2021

39, 40

AA009086 AA009283

53 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021
40, 41

AA009284 AA009486

54 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021
41, 42

AA009487 AA009689

55 FTB’s Supplemental Brief
re Hyatt’s Motion to Retax
Costs

12/3/2021
42

AA009690 AA009710
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56 Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

3/10/2022

42

AA009711 AA009712

57 Order Denying Mtn to
Strike Mtn to Retax Mtn
for Ext of Time

4/6/2022
42

AA009713 AA009720

58 Hyatt Case Appeal
Statement 5/6/2022

42
AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728

60 Recorder’s Transcript of
Motion to Retax 1/25/2022

42
AA009729 AA009774

61 Recorder’s Transcript
Continued Motion to Retax 1/27/2022

42
AA009775 AA009795

Alphabetical Index

Doc
No.

Description Date Vol. Bates Range

6 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 2

10/15/2019

2,3

AA000283 AA000535
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8 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 3

10/15/2019

3,4

AA000536 AA000707

53 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021
40,
41 AA009284 AA009486

54 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021
41,
42 AA009487 AA009689

37 Appendix to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/13/2020
38

AA008733 AA008909

18 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 1

2/26/2020
21,
22 AA004773 AA004977

27 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 10

2/26/2020
30,
31 AA006998 AA007262

28 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 11

2/26/2020
31-
33 AA007263 AA007526

29 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 12

2/26/2020
33,
34 AA007527 AA007777

30 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 13

2/26/2020
34,
35 AA007777 AA008032

31 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 14

2/26/2020
35,
36 AA008033 AA008312
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32 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 15

2/26/2020
36

AA008313 AA008399

33 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 16

2/26/2020
36,
37 AA008399 AA008591

34 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 17

2/26/2020
37

AA008591 AA008694

19 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 2

2/26/2020
22,
23 AA004978 AA005234

20 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 3

2/26/2020
23,
24 AA005235 AA005596

21 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 4

2/26/2020
24,
25 AA005597 AA005802

22 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 5

2/26/2020
25,
26 AA005803 AA006001

23 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 6

2/26/2020
26,
27 AA006002 AA006250

24 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 7

2/26/2020
27,
28 AA006251 AA006500

25 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 8

2/26/2020
28,
29 AA006501 AA006750

26 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 9

2/26/2020
29,
30 AA006751 AA006997
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14 Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019
21

AA004734 AA004738

43 Court Minutes 4/9/2020 39 AA008981 AA008982

3 Court Minutes re: case
remanded, dated September
3, 2019

9/3/2019
1

AA000005 AA000005

45 Court Minutes re: motion for
attorney fees and costs

4/23/2020
39

AA009013 AA009014

10 Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-
15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-
19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-
21

AA004404 AA004733

5 FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

1

AA000020 AA000040

36 FTB’s Motion for Attorney’s
Fees Pursuant to NRCP 68

3/13/2020
38

AA008706 AA008732

40 FTB’s Notice of Appeal of
Judgment

3/20/2020
39

AA008937 AA008949

38 FTB’s Opposition to Plaintiff
Gilbert Hyatt’s Motion to
Strike, Motion to Retax and,
Alternatively, Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/16/2020

38,
39

AA008910 AA008936

44 FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020
39

AA008983 AA009012

55 FTB’s Supplemental Brief re
Hyatt’s Motion to Retax
Costs

12/3/2021
42

AA009690 AA009710

49 FTB’s Supplemental Notice
of Appeal

7/2/2020
39

AA009065 AA009074

17 FTB’s Verified
Memorandum of Costs

2/26/2020
21

AA004761 AA004772

58 Hyatt Case Appeal Statement 5/6/2022 42 AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728
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52 Hyatt Supplemental Memo in
Support of Motion to Retax
Costs and Supplemental
Appendix

9/29/2021

39,
40

AA009086 AA009283

15 Judgment 2/21/2020 21 AA004739 AA004748

56 Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/10/2022

42

AA009711 AA009712

16 Notice of Entry of Judgment 2/26/2020 21 AA004749 AA004760

48 Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058 AA009064

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

50 Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021
39

AA009075 AA009083

47 Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020
39

AA009054 AA009057

57 Order Denying Mtn to Strike
Mtn to Retax Mtn for Ext of
Time

4/6/2022
42

AA009713 AA009720

1 Order of Remand 8/5/2019 1 AA000001 AA000002

41 Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/27/2020

39

AA008950 AA008974
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9 Plaintiff Gilbert P. Hyatt’s
Brief in Support of Proposed
Form of Judgment That
Finds No Prevailing Party in
the Litigation and No Award
of Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

35 Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,
38

AA008695 AA008705

61 Recorder’s Transcript
Continued Motion to Retax 1/27/2022

42
AA009775 AA009795

60 Recorder’s Transcript of
Motion to Retax 1/25/2022

42
AA009729 AA009774

4 Recorder’s Transcript of
Pending Motions

9/25/2019
1

AA000006 AA000019

46 Recorder’s Transcript of
Pending Motions

4/27/2020
39

AA009015 AA009053

51 Remittitur 6/7/2021 39 AA009084 AA009085

42 Reply in Support of Plaintiff
Gilbert P. P Hyatt’s Motion
to Strike, Motion to Retax
and, Alternatively, Motion
for Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975 AA008980
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date the APPENDIX OF EXHIBITS TO APPELLANT’S

OPENING BRIEF VOLUME 1 OF 42 was filed electronically with the Clerk of

the Nevada Supreme Court, and therefore electronic service was made in

accordance with the master service list.

DATED this 10th day of October, 2022.

/s/ Kaylee Conradi
___________________________________
An employee of Hutchison & Steffen, PLLC



IN THE SUPREME COURT OF 'FHE STATE OF NEVADA 

FRANCHISE TAX BOARD OF THE 
STATE OF CALIFORNIA, 
Appellant/Cross-Respondent, 

vs. 
GILBERT P. HYATT, 
Re_s_p9ndent/Cross-Apkellant. 

No. 53264 

FILED 
AUG 0 5 2019 

BROWN 
CLE Rr 

 

BY 

   

    

  

DEPUTY CLERK 

 

ORDER OF REMAND 

    

This case comes to us on remand from the United States 

Supreme Court. In Franchise Tax Bd. of California u. Hyatt, 587 U.S. , 

139 S. Ct. 1485, 1499 (2019), the Court: concluded that states retain 

sovereign immunity from private suits in other courts, overruling Nevada 

u. Hall, 440 U.S. 410 (1979), and reversed our December 26, 2017, opinion 

affirming in part and reversing in part the district court's judgment in favor 

of respondent/cross-appellant Gilbert Hyatt. Therefore, we remand this 

matter to the district court with instructions that the court vacate its 

judgment in favor of Hyatt and take any further necessary action consistent 

SUPREME COURT 
OF 

NEVADA 

(0) I947A Age. 

arritt 



SUPREME COURT 
OF 

NEVADA 

03) 1947A 

with this order and Hyatt, 587 U.S. 139 S. Ct. 1485. Accordingly, we 

ORDER this matter REMANDED to the district court for 

proceedings consistent with this order. 

/4Aeift,4-1  
Pickering Hardesty 

Al4G4,0 J. 
Parraguirre Stiglich 

, J. 
Silver 

cc: Hon. Linda Bell, Chief Judge 
Eighth Judicial District Court, Dept. 10 
Mc.Donald Carano 'LLP/Reno 
Lewis Roca Rothgerber Christie LLP/Las Vegas 
Eighth District Court Clerk 
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Steven D. Grierson
1

CLERK OF THE COURT

	'
NOH

2

3

DISTRICT COURT

CLARK COUNTY, NEVADA
4

5

6 Gilbert Hyatt, Case No.: 98A3 82999

7 Plaintiff(s) Department: X

8
v.

9
California State Franchise Tax Board,

et al,10

11 Defendant(s)

12

13

NOTICE OF HEARING
14

PLEASE TAKE NOTICE that this matter is now set for Further Proceedings:
15

Supreme Court Order on TUESDAY, AUGUST 27, 2019, at the hour of 9:30 A.M., in16

District Court Department 10 in the Regional Justice Center, 200 Lewis Avenue, 14th Floor,

Courtroom 14B, Las Vegas, Nevada.

17

18

19

20
DATED:

21

22

23

TIERRA JONES/

DISTRICT JUDG&

DEPARTMENT 10

24

25

26

27

28
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1
CERTIFICATE OF SERVICE

2

I hereby certify that on or about the date e-filed, this document was served

4 electronically pursuant to the Nevada Electronic Filing Rules, placed in the attorney's folder

5 in the Regional Justice Center or mailed to the proper person as follows:

g James Bradshaw, Esq.

7 Robert Eisenberg, Esq.

g Jeffrey Silvestri, Esq.

g Peter Bernhard, Esq.

Mark Hutchison, Esq.

Patricia Lundvall, Esq.

3

10

11

12

13

14

(/ „
15

Tess Driver

Judicial Executive Assistant
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16

17

18

19

20

21

22

23

24

25

26
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DISTRICT COURT
CLARK COUNTY, NEVADA

98A382999

Civil Conversion Case Type September 03, 2019COURT MINUTES

98A382999 Gilbert Hyatt
 vs 
California State Franchise Tax Board

September 03, 2019 09:30 AM Supreme Court Order

HEARD BY: 

COURT CLERK:

COURTROOM: Jones, Tierra

Berkshire, Teri

RJC Courtroom 14B

JOURNAL ENTRIES

APPEARANCES CONTINUED: Representative, Mr. Scott DePeel, present.  

Court noted the case has been remanded based on the Damages and Costs. Colloquy 
regarding Supreme Court Order. Mr. Hutchison advised he was just handed an order from 
opposing counsel, the he is opposed to. Arguments by counsel, stating history of case, and 
Supreme Court Decisions. Following arguments by counsel, Court directed both sides to 
submit competing orders. Further, Court directed the parties to brief the issues, as to, is there 
a prevailing party, if there is a prevailing party, who is that, and why is that the case, as well as 
whether or not Judgment should be issued in favor of the Franchise Tax Board. COURT 
ORDERED, both briefs due by 10-15-19. Court noted if the Court can proceed with an order 
after that date, the Court will issue an order. If not, the Court will re-set the matter for a 
hearing.

PARTIES PRESENT:
Gilbert P Hyatt Plaintiff

Mark   A Hutchison Attorney for Plaintiff

Pat Lundvall Attorney for Defendant

RECORDER: Boyd, Victoria

REPORTER:

Page 1 of 1Printed Date: 10/1/2019 September 03, 2019Minutes Date:

Prepared by: Teri Berkshire



Case Number: 98A382999

Electronically Filed
9/25/2019 5:10 PM
Steven D. Grierson
CLERK OF THE COURT�#%# DFD3@(

)

*

+

6;EFD;5F�5AGDF,

5>3D=�5AG@FK#�@7H363-
 

.  
9;>47DF�:K3FF#

BZOW\bWTT#

"�53E7�1�0/3*/)000
/  

"�67BF%�JH;;;
 0
 da%
 ('
 53>;8AD@;3�EF3F7�8D3@5:;E7�

F3J�4A3D6#  ((
 
 6STS\RO\b%()

(*
478AD7�F:7�:A@AD34>7�F;7DD3�6%�<A@7E�

6;EFD;5F�5AGDF�<G697�
FG7E63K#�E7BF7?47D�*#�)'(0

(+

(,
/'%-/&'/�0�1/$,0%/*.1�-(�.',&*,)�+-1*-,0

(-

(.
3BB73D3@57E1

(/
8]`�bVS�BZOW\bWTT1 ?3D=�3%�:GF5:;EA@#�7EC%

(0
8]`�bVS�6STS\RO\b1 B3F�>G@6H3>>#�7EC%

)'

)(

))

)*

)+

D75AD676�4K1�H;5FAD;3�4AK6#�5AGDF�D75AD67D),

$(�$



>Oa�HSUOa#�@SdORO#�ES^bS[PS`�*#�)'(0(

)

L5OaS�QOZZSR�Ob�01)0�O%[%M*

F:7�5AGDF1�$$�5OZWT]`\WO�EbObS�8`O\QVWaS�FOf�4]O`R%�9]]R+

[]`\W\U#�Q]c\aSZ%,

?D%�:GF5:;EA@1�9]]R�[]`\W\U%�K]c`�:]\]`%

F:7�5AGDF1�;T�eS�Q]cZR�VOdS�SdS`g]\S!a�O^^SO`O\QSa�T]`

-

.

/ bVS�`SQ]`R%

?D%�:GF5:;EA@1�K]c`�:]\]`#�?O`Y�:cbQVWa]\�]\�PSVOZT�]T0

9WZPS`b�B%�:gObb%�?`%�:gObb�Wa�eWbV�[S�W\�bVS�Q]c`b`]][#�Oa�eSZZ%�K]c`('

:]\]`%((

F:7�5AGDF1�AYOg%

?E%�>G@6H3>>1�9]]R�[]`\W\U%�K]c`�:]\]`%�BOb�>c\RdOZZ

()

(*

T`][�?Q6]\OZR�5O`O\]�VS`S�]\�PSVOZT�]T�bVS�5OZWT]`\WO�8`O\QVWaS�FOf(+

4]O`R%�;#�b]]#�VOdS�O�`S^`SaS\bObWdS�eWbV�[S#�EQ]bb�6SBSSZ%

F:7�5AGDF1�AYOg%�AYOg%�E�bVWa�Wa�]\�T]`�O$$POaWQOZZg#�eS�

^cb�Wb�]\�T]`�O�abObca�QVSQY�POaSR�]\�bVS�Ec^`S[S�5]c`b!a�]`RS`�]T�

`S[O\R%�E]�Wb!a�PSS\�`S[O\RSR�W\�`SUO`Ra�b]�bVS�RO[OUSa#�Oa�eSZZ�Oa�W\�

`SUO`Ra�b]�bVS�Q]aba%�6]�g]c�Ucga�bVW\Y�bVWa�Wa�a][SbVW\U�bVOb�g]c�Ucga�

VOdS�O\�OU`SS[S\b�]\#�]`�V]e�R]�g]c�Ucga�eO\b�b]�^`]QSSR�eWbV�bVWa2

?D%�:GF5:;EA@1�ISZZ#�K]c`�:]\]`#�;�R]\!b�bVW\Y�eS�VOdS�O\�

OU`SS[S\b%�;�eOa�VO\RSR�$$�O\R�;![�ac`S�Q]c\aSZ�UOdS�g]c�Q]^WSa�$$�Pcb�;�

eOa�VO\RSR�O\�]`RS`�bVOb�;�bVW\Y�Q]c\aSZ�Wa�U]W\U�b]�^`SaS\b�b]�bVS�5]c`b�

T]`�Q]\aWRS`ObW]\%

��

��

��

��

��

��

��

��

��

��

F:7�5AGDF1�AYOg%),

$)$



?D%�:GF5:;EA@1�IS�]PXSQb�b]�bVS�]`RS`%�K]c`�:]\]`#�]\�

bVS�dS`g�POaWa�Pg�eVWQV�bVS�5]c`b�VOa�VOR�bVWa�QOaS�`S[O\RSR�b]�bVS�

5]c`b%�3a�bVS�5]c`b�Y\]ea#�eS!dS�U]b�O\�]`RS`�]T�`S[O\R%

F:7�5AGDF1�DWUVb%

?D%�:GF5:;EA@1�3\R�eVOb�bVS�]`RS`�]T�`S[O\R�aOga�Wa�bVOb�

bVS�G%E%�Ec^`S[S�5]c`b�`SdS`aSa�"&)$%$�)!$''��O\R�bVS\�bVS�@SdORO�

Ec^`S[S�5]c`b!a�]^W\W]\�Wa�bVOb�]T�6SQS[PS`�)-bV#�)''.#�eVWQV�OQbcOZZg�

OTTW`[SR�W\�^O`b�O\R�`SdS`aSR�W\�^O`b�bVS�XcRU[S\b�W\�TOd]`�]T�?`%�:gObb%�

FVS�5]c`b�bVS\�aOWR#�bVS`ST]`S#�eS�`S[O\R�bVWa�[ObbS`�b]�bVS�6Wab`WQb�

5]c`b�eWbV�W\ab`cQbW]\a�bVOb�bVS�5]c`b�dOQObS�Wba�XcRU[S\b�W\�TOd]`�]T�

:gObb�O\R�bOYS�]bVS`�Tc`bVS`�\SQSaaO`g�OQbW]\a�Q]\aWabS\b�eWbV�bVWa�]`RS`�

O\R�bVS�G%E%�Ec^`S[S�5]c`b!a�]`RS`%

IVOb�bVS�XcRU[S\b�bVOb!a�PSW\U�^`]^]aSR�Pg�Q]c\aSZ�R]Sa�Wa�

OQbcOZZg�S\bS`�XcRU[S\b�TOd]`�]T�bVS�8F4#�eVWQV�]T�Q]c`aS#�bVS`S!a�\]�

W\ab`cQbW]\�Ob�OZZ�T`][�bVS�5]c`b�$$�bVS�@SdORO�Ec^`S[S�5]c`b#�bVOb�bVS�

XcRU[S\b�PS�S\bS`SR�W\�TOd]`�]T�bVS�8`O\QVWaS�FOf�4]O`R%�F]�bVS�

Q]\b`O`g#�bVS�]\Zg�RW`SQbW]\�W\�bS`[a�]T�RSOZW\U�eWbV�bVS�XcRU[S\b�Wa�b]�

dOQObS�bVS�XcRU[S\b�]T�TOd]`�]T�:gObb#�K]c`�:]\]`%

3\R�a]�eS�R]\!b�PSZWSdS�bVOb�bVS�5]c`b�QO\�T]ZZ]e�bVS�T]`[�

bVOb�Wa�PSW\U�^`SaS\bSR�Pg�bVS�8F4#�POaSR�]\�bVS�5]c`b!a�]`RS`�]T�

`S[O\R%�FVS`S�Wa�\]�XcRU[S\b�W\�TOd]`�]T�bVS�8F4%�FVS`S�\SdS`�VOa�

PSS\%�FVS`S�\SdS`�eWZZ�PS%�K]c`�:]\]`%�FVS�Xc`g�T]c\R�W\�TOd]`�]T�?`%�

:gObb�b]�bVS�bc\S�]T� *//%(�[WZZW]\%�<cRU[S\b�eOa�S\bS`SR�W\�?`%�:gObb!a�

TOd]`�]\�bVS�@SdORO�b]`b�QOaS�POaSR�]\�bVOb� *//�[WZZW]\�XcRU[S\b%

;b�bVS\�eS\b�b]�bVS�@SdORO�Ec^`S[S�5]c`b�beWQS%�FVS

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

���



XcRU[S\b�eOa�OTTW`[SR�]\�dO`W]ca�ZSdSZa#�abWZZ�[OW\bOW\W\U�bVS�XcRU[S\b�

W\�TOd]`�]T�?`%�:gObb%�FVS�]\Zg�`SOa]\a�eS!`S�SdS\�VS`S�Wa�PSQOcaS�OTbS`�

))�gSO`a�]T�ZWbWUObW\U#�bVS�G%E%�Ec^`S[S�5]c`b�\]e�VOa�`SdS`aSR�bVS�QOaS�

ZOe#�O\R�bVS`S!a�U]]R�QOaS�ZOe�bVOb�aOga�bVOb�Xcab�PSQOcaS�bVS�c\RS`ZgW\U�

QOaS�ZOe�Wa�`SdS`aSR#�Wb�R]Sa\!b�[OYS�g]c�bVS�^`SdOWZW\U�^O`bg#�Wb�R]Sa\!b�

S\bWbZS�g]c�b]�O�XcRU[S\b%�K]c`�:]\]`%

E]�bVOb�WaacS�Wa�V]bZg�Q]\bSabSR#�O\R�eS�e]cZR�dSVS[S\bZg�

]PXSQb�b]�O\g�T]`[�bVOb�e]cZR�acUUSab�bVOb�bVS�8F4�Wa�SWbVS`�S\bWbZSR�b]�O�

XcRU[S\b�]`�Wa#�W\�TOQb#�bVS�^`SdOWZW\U�^O`bg%�IS�PSZWSdS�?`%�:gObb�

Q]\bW\cSa�b]�PS�bVS�^`SdOWZW\U�^O`bg�W\�bVWa�@SdORO�b]`b�QOaS#�O\R�T]`�bVS�

^`]QSRc`OZ�U`]c\Ra�bVOb�;!dS�Xcab�`S^SObSR�$$�O\R�;![�VO^^g�b]�U]�W\b]�

[cQV�[]`S�RSbOWZ�$$�eVS`S�?`%�:gObb�e]\�Ob�dW`bcOZZg�SdS`g�bc`\�W\�bVWa�

5]c`b#�O\R�bVS\�K]c`�:]\]`�$$�O\R�bVWa�QOaS�$$�bVWa�@SdORO�b]`b�QOaS#�Wa�

POaSR�]\�O�`SaWRS\Qg�OcRWb%

FVS�eV]ZS�_cSabW]\�eOa#�RWR�?`%�:gObb�[]dS�b]�bVS�EbObS�]T�

@SdORO�]`�eOa�VS�abWZZ�O�5OZWT]`\WO�`SaWRS\b%�FVOb�OcRWb�eOa�\]b

(

)

*

+

,

-

.

/

0

('

((

()

(*

(+

(,

(-

RSbS`[W\SR�W\�@SdORO#�Pcb�bVS�b]`ba#�bVS�c\RS`ZgW\U�b]`ba�bVOb�eS`S�

Q][[WbbSR�Oa�O�`SacZb�]T�bVOb�OcRWb#�Wa�eVOb�bVWa�QOaS�eOa�OZZ�OP]cb%�?`%�

:gObb�e]\�Ob�SdS`g�bc`\�W\�bVWa�5]c`b#�O\R�Pg�bVS�eOg%�K]c`�:]\]`#�W\�bVS�

5OZWT]`\WO�`SaWRS\Qg�OcRWb�QOaS#�VS�e]\�]\�bVS�`SaWRS\Qg�_cSabW]\#�VO\Ra�

R]e\%

(.

(/

(0

)'

)(

FVS�`SaWRS\Qg�OcRWb�?`%�:gObb�^`SdOWZSR�]\�W\�5OZWT]`\WO#�bVOb�

eOa�bVS�POaWa�]T�bVS�@SdORO�b]`b�QZOW[#�a]�b]�acUUSab�bVOb�bVS`S�aV]cZR�

PS�O�XcRU[S\b�S\bS`SR�W\�TOd]`�]T�bVS�8F4#�]`�bVOb�bVS`S�aV]cZR�PS�O�

^`SdOWZW\U�^O`bg�RSbS`[W\ObW]\�Oa�bVS�8F4#�Oa�O�^`SdOWZW\U�^O`bg#�eS�bVW\Y

))

)*

)+

),

$+$



Wb!a�Q][^ZSbSZg�e`]\U%�K]c`�:]\]`%(

F:7�5AGDF1�5]c\aSZ2)

?E%�>G@6H3>>1�9]]R�[]`\W\U%�K]c`�:]\]`%�;�bVW\Y�g]c!dS�

U]b�O�ZWbbZS�PWb�]T�O�RWTTWQcZb�bOaY%�K]c!`S�eOZYW\U�W\b]�O�QOaS�bVOb�Wa�\]e�

U]W\U�]\�Wba�))\R�gSO`�]T�SfWabS\QS%�FVS`S!a�O�ZWbbZS�PWb�]T�VWab]`g#�

]PdW]caZg#�bVOb�eS\b�]\�W\�bVWa�QOaS#�O\R�bVOb�VWab]`g�Wa�a][SbVW\U�bVOb�Wa�

W[^]`bO\b%�?`%�:cbQVWa]\�VOa�UWdS\�g]c�^O`b�]T�bVOb�VWab]`g%�?Og�;�UWdS�

g]c�bVS�POZO\QS�]T�bVOb�VWab]`g2

F:7�5AGDF1�KSa%

*

+

,

-

.

/

0

?E%�>G@6H3>>1�FVS�QOaS�eOa�]`WUW\OZZg�TWZSR�W\�(00/%�IVOb�

VO^^S\SR�bVOb�^`SQSRSR�(00/#�Wa�bVOb�bVS�8F4�VOR�Q]\RcQbSR�O\�OcRWb�]T�

?`%�:gObb#�O\R�VS�RWR�\]b�ZWYS�bVS�`SacZba�]T�bVOb�OcRWb%�IVOb�VS�RWR#�Wa�VS�

b]]Y�QS`bOW\�ZSUOZ�^`]QSSRW\Ua�bVS\�W\�bVS�EbObS�]T�5OZWT]`\WO#�Pcb�VS�OZa]�

TWZSR�bVWa�OQbW]\�VS`S�W\�bVS�EbObS�]T�@SdORO%

('

((

()

(*

(+

A`WUW\OZZg#�eVS\�bVWa�QOaS�eOa�TW`ab�TWZSR#�eS�VOR�Q]\bSabSR�

eVSbVS`�]`�\]b�bVOb�bVS�5]c`b�VOR�Xc`WaRWQbW]\�]dS`�bVWa�QOaS%�FVOb�WaacS�

eOa�P`WSTSR%�;b�eS\b�b]�bVS�@SdORO�Ec^`S[S�5]c`b%�3TbS`�Wb�eS\b�b]�bVS�

@SdORO�Ec^`S[S�5]c`b#�Wb�eS\b�b]�bVS�G%E%�Ec^`S[S�5]c`b�T]`�bVS�TW`ab�

bW[S%�3\R�PST]`S�bVS�G%E%�Ec^`S[S�5]c`b�T]`�bVS�TW`ab�bW[S#�eS�VOR�bOYS\�

bVS�^]aWbW]\�bVOb�eS�Q]cZR�TOZZ�eWbVW\�bVS�aQ]^S�]T�O\�SfQS^bW]\�bVOb�VOR�

PSS\�Q`SObSR�Pg�bVS�G%E%�Ec^`S[S�5]c`b�Q]\QS`\W\U�W[[c\Wbg�O\R�

EbObS!a�`WUVba#�O\R�eS�Z]ab�PST]`S�bVS�G%E%�Ec^`S[S�5]c`b�POQY�W\�)''*%

FVS�QOaS�QO[S�R]e\�VS`S�b]�bVS�6Wab`WQb�5]c`b�bVS\�OTbS`

��

��

��

��

��

��

��

��

��

PSW\U�`S[O\RSR�b]�bVS�@SdORO�Ec^`S[S�5]c`b#�O\R�bVS\�cZbW[ObSZg#�POQY�

b]�bVWa�5]c`b%�FVS`S�eOa�O�b`WOZ%�FVS�`SacZba�]T�bVOb�b`WOZ�bVS\�eS`S

)+

),

$,$



Q]\bSabSR%�IS�eS\b�c^�]\�O^^SOZ�b]�bVS�@SdORO�Ec^`S[S�5]c`b#�O\R�bVS�

@SdORO�Ec^`S[S�5]c`b�aVO`^Zg#�aVO`^Zg�`SRcQSR�bVS�XcRU[S\b%�FVOb�

XcRU[S\b�eS\b�T`][� +0'�[WZZW]\�R]e\�b]�O`]c\R�O�[WZZW]\�R]ZZO`a%

IS�PSZWSdS�bVOb�bVS`S�eS`S�QS`bOW\�S``]`a�bVOb�eS`S

(

)

*

+

Q][[WbbSR�Pg�bVS�@SdORO�Ec^`S[S�5]c`b#�O\R�eS�b]]Y�O\�O^^SOZ�bVS\�b]�

bVS�G%E%�Ec^`S[S�5]c`b#�]\QS�OUOW\#�Q]\bSabW\U�bVS�W[[c\Wbg�WaacS%�IS�

VOR�ORdO\QSR�OQbcOZZg�be]�O`Uc[S\ba�bVS�aSQ]\R�bW[S�O`]c\R%�IS�

^`SdOWZSR�]\�bVS�TW`ab�O`Uc[S\b#�O\R�bVS�5]c`b�a^ZWb�T]c`�b]�T]c`�]\�bVS�

aSQ]\R�O`Uc[S\b%�FVS�XcabWQS�bVOb�eOa�c\OPZS�b]�^O`bWQW^ObS�W\�bVS�TW\OZ�

RSQWaW]\�eOa�<cabWQS�EQOZWO%�IVS\�<cabWQS�EQOZWO�^OaaSR#�bVS\�bVS�5]c`b�

VOR�a^ZWb�T]c`�b]�T]c`�]\�bVS�WaacS�]T�eVSbVS`�]`�\]b�bVS�8F4�eOa�W[[c\S�

T`][�acWb�VS`S�W\�bVS�EbObS�]T�@SdORO%

,

-

.

/

0

('

((

()

(* FVOb�QOaS�bVS\�W\�)'(,#�eOa�`S[O\RSR�POQY�b]�bVS�@SdORO�

Ec^`S[S�5]c`b%�IS�b]]Y�Tc`bVS`�^`]QSSRW\Ua#�O\R�W\�bV]aS�Tc`bVS`�

^`]QSSRW\Ua#�]\QS�OUOW\#�`SRcQSR�bVS�XcRU[S\b�SdS\�Tc`bVS`#�R]e\�T`][�

O�[WZZW]\�a][S�]RR�R]ZZO`a#�R]e\�b]�O�Vc\R`SR�bV]caO\R�R]ZZO`a%�3\R�Ob�

bVOb�^]W\b�W\�bW[S#�eS�PSZWSdS�bVOb�bVS`S�eS`S�ORRWbW]\OZ�S``]`a�bVOb�eS`S�

Q][[WbbSR%�F]]Y�O\�O^^SOZ�T]`�bVS�bVW`R�bW[S�b]�bVS�G%E%�Ec^`S[S�5]c`b%�

3\R�W\�?Og�]T�bVWa�gSO`#�bVS�G%E%�Ec^`S[S�5]c`b�WaacSR�Wba�RSQWaW]\%

;�R]\!b�VOdS�O�Q]^g�]T�bVOb�RSQWaW]\�VS`S#�Pcb�;�RWR\!b�

O\bWQW^ObS�bVS�O`Uc[S\b�bVOb�eOa�PSW\U�^`S^O`SR�Pg�?`%�:cbQVWa]\�

b]ROg#�Pcb�;�eWZZ�^`]dWRS�O�Q]^g�b]�bVS�5]c`b#�WT�W\�TOQb#�bVS�5]c`b�$$(�bVW\Y�

bVOb�Wb�e]cZR�PS�W[^]`bO\b�T]`�bVS�5]c`b�b]�bOYS�O�Z]]Y�Ob�Wb%

FVOb�RSQWaW]\�aOga�bVWa%�FVOb�bVS�EbObS�]T�5OZWT]`\WO#�Wba�

8`O\QVWaS�FOf�4]O`R#�eOa�W[[c\S�T`][�acWb�VS`S�W\�bVS�EbObS�]T�@SdORO%

��

��

��

��

��

��

��

��

��

��

��

��

���



3\R�bVS`ST]`S#�bVOb�?`%�:gObb�Q]cZR�bOYS�\]bVW\U�Pg�`SOa]\�]T�VWa�acWb�

PSQOcaS�bVS`S�eOa�\]�Xc`WaRWQbW]\�Pg�bVWa�5]c`b�]dS`�bVS�EbObS�]T�

5OZWT]`\WO#�bVSW`�8`O\QVWaS�FOf�4]O`R%

FVS�QOaS�bVS\�eOa�`S[O\RSR�POQY�b]�bVS�@SdORO�Ec^`S[S�

5]c`b#�O\R�`SQS\bZg#�bVS�@SdORO�Ec^`S[S�5]c`b�WaacSR�O�`S[O\R�]`RS`%�

FVOb�`S[O\R�]`RS`�UOdS�bVWa�Q]c`b�be]�W\ab`cQbW]\a#�T]`�ZOQY�]T�O�PSbbS`�

e]`R%�A\S�eOa�b]�dOQObS�bVS�XcRU[S\b�bVOb�eOa�S\bS`SR#�TW`ab#�W\�TOd]`�]T�

?`%�:gObb%�3\R�bVS�aSQ]\R�eOa�b]�bOYS�Tc`bVS`�^`]QSSRW\Ua�W\�OQQ]`R�

eWbV�bVS�G%E%�Ec^`S[S�5]c`b�RSQWaW]\#�O�be]$T]ZR�^]W\b%

3\R�a]�eVOb�eS�RWR�b]ROg�Wa�eS�^`S^O`SR�O�XcRU[S\b%�FVOb�

XcRU[S\b�^c`acO\b�b]�DcZS�,+#�O\R�bVS�^`]QSSRW\Ua�W\�bVS�6Wab`WQb�5]c`b�

Oa�Wb�`SZObSa�b]�ZWOPWZWbg�]\�bVS�QZOW[a�bVOb�eS`S�OaaS`bSR�Pg�?`%�:gObb%�IS�

W\QZcRSR�eWbVW\�bVS�^`]^]aSR�XcRU[S\b�P]bV�]T�bVS�RW`SQbWdSa�bVOb�eS`S�

UWdS\�b]�g]c�Pg�bVS�@SdORO�Ec^`S[S�5]c`b%

FVS�TW`ab�RW`SQbWdS�Wa�bVOb�Wb�dOQObS�bVS�XcRU[S\b�bVOb�eOa�

]`WUW\OZZg�S\bS`SR�W\�TOd]`�]T�?`%�:gObb%�FVS�aSQ]\R�^WSQS�bVS\�Wa�bVOb�Wb�

S\bS`a�XcRU[S\b�W\�TOd]`�]T�bVS�8F4�OUOW\ab�?`%�:gObb�]\�OZZ�]T�bVS�

QZOW[a#�O\R�bVOb!a�bVS�aSQ]\R�^WSQS�]T�bVS�RW`SQbWdS�bVOb�eOa�UWdS\�Pg�bVS�

@SdORO�Ec^`S[S�5]c`b�POaSR�c^]\�bVS�G%E%�Ec^`S[S�5]c`b!a�RSQWaW]\%

3\R�Wb�a]c\Ra�ZWYS�bVOb�Q]c\aSZ�O\R�;�R]\!b�VOdS�O\

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

OU`SS[S\b�]\�bVWa�R]Qc[S\b#�O\R�[g�W\abW\Qb�Wa�bVOb�^]aaWPZg#�bVS�5]c`b�

[Og�PS\STWb�Pg�P`WSTW\U�]\�bVWa�aW\UZS�^]W\b�]T�eVSbVS`�]`�\]b�XcRU[S\b�

aV]cZR�PS�S\bS`SR�W\�TOd]`�]T�bVS�8F4�POaSR�c^]\�bVS�G%E%�Ec^`S[S�

5]c`b�RSQWaW]\%�;![�VO^^g�b]�ac^^Zg�P`WSTW\U�WT�bVS�5]c`b�aSSa�TWb#�Pcb�W\�

bVS�[SO\bW[S#�WT�bVS�5]c`b�e]cZR�OZZ]e�[S�b]�O^^`]OQV#�;�e]cZR�ZWYS�b]�Ob

)(

))

)*

)+

),

$.�$



ZSOab�VO\R�bVS�5]c`b�O�R`OTb�Q]^g�]T�bVS�XcRU[S\b�bVOb�eS�VOR�UWdS\�O�

Q]^g�b]�?`%�:cbQVWa]\�W\�ORdO\QS�]T�bVS�VSO`W\U%

(

)

F:7�5AGDF1�Ec`S%�BZSOaS%*

?E%�>G@6H3>>1�FVO\Y�g]c%

F:7�5AGDF1�FVO\Y�g]c%

?E%�>G@6H3>>1�I]cZR�g]c�ZWYS�[S�b]�VO\R�Wb�b]�bVS�5ZS`Y�]`

+

,

-

g]c2.

F:7�5AGDF1�K]c�QO\�UWdS�Wb�b]�[S%�FVO\Y�g]c%

3\R#�?`%�:cbQVWa]\#�eVOb�Wa�g]c`�^]aWbW]\�W\�`SUO`Ra�b]�

P`WSTW\U�bVS�WaacS�]\�eVSbVS`�]`�\]b�XcRU[S\b�aV]cZR�PS�WaacSR�W\�TOd]`

/

0

('

]T�8F42((

?D%�:GF5:;EA@1�ISZZ#�K]c`�:]\]`#�;�bVW\Y�bVOb�bVS�5]c`b()

QO\�Q]\aWRS`�bVS�]`RS`�]T�`S[O\R�O\R�R]�SfOQbZg�eVOb�bVS�@SdORO�

Ec^`S[S�5]c`b�aOWR#�eVWQV�Wa�Xcab�aW[^Zg�b]�dOQObS�bVS�XcRU[S\b�O\R�bVS�

5]c`b�QO\�R]�bVOb�b]ROg%

F:7�5AGDF1�ISZZ#�gSOV#�PSQOcaS�;�R]\!b�bVW\Y�$$(�bVW\Y�bVOb!a

(*

(+

(,

(-

c\RWa^cbSR�$$(.

?D%�:GF5:;EA@1�DWUVb%

F:7�5AGDF1�$$�bVOb�bVS�@SdORO�Ec^`S[S�5]c`b�]`RS`SR�[S�

b]�dOQObS�bVS�XcRU[S\b�bVOb�eOa�^`SdW]caZg�S\bS`SR%

?D%�:GF5:;EA@1�DWUVb%

F:7�5AGDF1�4cb�W\�`SUO`Ra�b]�eVS`S�eS�U]�T`][�bVS`S%

?D%�:GF5:;EA@1�FVOb!a�`WUVb#�O\R�WT�bVS�5]c`b�Wa�

Q]\aWRS`W\U�O\g�eOg�[]`S�bVO\�bVOb%�K]c`�:]\]`#�bVS\�eS�e]cZR�ZWYS�O\�

]^^]`bc\Wbg�b]�^`SaS\b�$$

(/

(0

)'

)(

))

)*

)+

),

$/$



F:7�5AGDF1�AYOg%

?D%�:GF5:;EA@1�$$�O�Q][^SbW\U�]`RS`�b]�bVS�5]c`b#�OZ]\U�

eWbV�P`WSTW\U%�IS�OZa]�bVW\Y%�K]c`�:]\]`#�OUOW\�$$�SfQcaS�[S�$$�K]c`�

:]\]`#�;�R]\!b�eO\b�b]�`S^SOb�[g�O`Uc[S\b#�Pcb�;�bVW\Y�Xcab�POaSR�]\�Xcab�

O�aW[^ZS�dOQObW]\�]T�bVS�XcRU[S\b�O\R�bVS�TOQb�bVOb�bVS`S!a�\]�XcRU[S\b�

S\bS`SR�W\�TOd]`�]T�bVS�8F4#�eVWQV�Wa�\]b�eVOb�bVS�Ec^`S[S�5]c`b�VOa�

]`RS`SR#�bVS\�;�bVW\Y�g]c�Q]cZR�Xcab�aW[^Zg�aOg�bVS`S�Wa�\]�^`SdOWZW\U�

^O`bg#�O\R�eS!`S�OZZ�R]\S%

F]�bVS�SfbS\b�bVOb�bVS�5]c`b�eO\ba�b]�Z]]Y�PSVW\R�bVOb#�]\�

^`SdOWZW\U�^O`bg#�;�bVW\Y�Wb�e]cZR�PS�^`cRS\b�T]`�bVS�5]c`b�b]�VOdS�P`WSTW\U�

]\�eVSbVS`�bVS`S�Wa�O�^`SdOWZW\U�^O`bg#�PSQOcaS�eS!dS�U]b�))�gSO`a�]T�

Q]aba�O\R�^]bS\bWOZZg�^O`bWSa�aSSYW\U�TSSa%�FVS�5]c`b�aV]cZR\!b�eORS�

bV`]cUV�$$�`SOZZg#�bVS�^O`bWSa�T`O\YZg�aV]cZR\!b�P`WST�c\ZSaa�$$�c\bWZ�bVS�

5]c`b�VOa�RSbS`[W\SR�bVS�Tc\RO[S\bOZ�_cSabW]\#�eVSbVS`�bVS`S�SdS\�Wa�O�

^`SdOWZW\U�^O`bg�VS`S%�K]c`�:]\]`%

E]�bVOb�e]cZR�PS�]c`�`SQ][[S\RObW]\%�;�[SO\#�]c`�RSaW`S�Wa�

T]`�bVS�5]c`b�b]�aW[^Zg�S\bS`�XcRU[S\b�Q]\aWabS\b�eWbV�bVS�Ec^`S[S�

5]c`b!a�]`RS`�]T�`S[O\R#�Xcab�dOQObS�bVS�XcRU[S\b�W\�TOd]`�]T�:gObb%�

FVOb!a�Wb%�;T�bVS�5]c`b�eO\ba�b]�[]dS�PSg]\R�bVOb�O\R�VOdS�ca�acP[Wb�

Q][^SbW\U�]`RS`a�O\R�P`WSTW\U#�eS!`S�VO^^g�b]�R]�bVOb%�K]c`�:]\]`#�Pcb�

bVS\�WT�bVS�5]c`b�R]Sa�bVOb#�bVS`S�VOa�b]�PS�O�Tc\RO[S\bOZ�_cSabW]\�

O\aeS`SR�TW`ab#�eVWQV�Wa#�Wa�bVS`S�O�^`SdOWZW\U�^O`bg�c^]\�eVWQV�g]c!R�ZWYS�

b]�a^S\R�bW[S�P`WSTW\U�bVS�5]c`b#�Oa�eSZZ%�K]c`�:]\]`%

?E%� >G@6H3>>1�3\R�;�bVW\Y�eVOb�?`%�:cbQVWa]\�Wa

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

^`SdWSeW\U�T]`�bVWa�5]c`b�Wa�bVOb#�W\�SaaS\QS#�eVOb�?`%�:gObb!a�U]OZ�Wa#�Wa),

� �



\]b�b]�VOdS�O\g�`SacZb�bVOb�Q][Sa�T`][�bVS�G%E%�Ec^`S[S�5]c`b�RSQWaW]\�

bVOb�eOa�WaacSR�W\�?Og�]T�)'(0%

;\�SaaS\QS#�VS!a�aOgW\U#�Xc[^�POZZ%�FVOb�bVWa�QOaS�S\Ra�W\�O�

bWS#�W\�O\�SdS\#�a]�bVOb�\SWbVS`�^O`bg�Wa�bVS�^`SdOWZW\U�^O`bg%�3\R�;�bVW\Y�

bVS�^`SdWSe�]T�eVOb�VS!a�UWdW\U�b]�bVS�5]c`b�Wa�bVWa%�:S�eO\ba�b]�RS^`WdS�

bVS�^`SdOWZW\U�^O`bg�]T�PSW\U�OPZS�b]�`SQ]dS`�Q]aba#�Oa�eSZZ�Oa�Obb]`\Sg!a�

TSSa%�;\�ORdO\QS�]T�bVS�b`WOZ�bVOb�eOa�R]\S�W\�bVWa�QOaS�W\�)''.#�eS�VOR�

[ORS�O\�]TTS`�]T�XcRU[S\b�b]�?`%�:gObb�b]�T]`[OZZg�`Sa]ZdS�bVWa�QOaS%

;b�VOR�PSS\�^`SQSRSR�Pg�[O\g�W\T]`[OZ�]TTS`a�b]�`Sa]ZdS�bVS�

QOaS#�O\R�Wb�eOa�^]ab$QSRSR�Pg�[O\g�]TTS`a�b]�`Sa]ZdS�bVS�QOaS#�Pcb�bVS�

]TTS`�]T�XcRU[S\b#�bV]cUV#�Wa�a][SbVW\U�bVOb�eS�aS\b�b]�?`%�:gObb#�O\R�

bVS`S�O`S�Q]\aS_cS\QSa#�Oa�bVS�5]c`b�eSZZ�Y\]ea#�^c`acO\b�b]�DcZS�-/#�

T`][�TOWZW\U�b]�OQQS^b�O\�]TTS`�]T�XcRU[S\b�bVOb�g]c�R]�\]b�VSSR%

3\R�a]�b]�bVS�SfbS\b�bVOb�;�bVW\Y�eVOb!a�VO^^S\W\U�VS`S�Wa�

bVOb�g]c!`S�aSSW\U�O�^`SdWSe�bVS\�]T�O\�ObbS[^b�b]�RS^`WdS�bVS�8F4�]T�O\g�

`SacZb#�O\R�a]�bVOb�`SacZb�RS^`WdSa�bVS�8F4�]T�^`SaS\bW\U�b]�bVS�5]c`b�O�

PWZZ�]T�Q]ab#�Oa�eSZZ�Oa�O�[]bW]\�`S_cSabW\U�`SW[Pc`aS[S\b�]T�QS`bOW\�]T�

]c`�Obb]`\Sg!a�TSSa%

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

F:7�5AGDF1�ISZZ#�O\R�;�[SO\#�;�$

?D%�:GF5:;EA@1�K]c`�:]\]`#�[Og�;�Xcab�_cWQYZg�`Sa^]\R2�

F:7�5AGDF1�KSa%

(0

)'

)(

?D%�:GF5:;EA@1�<cRUS#�g]c�VOdS�b]�RSbS`[W\S�eVSbVS`�

bVS`S!a�O�^`SdOWZW\U�^O`bg%�E]�g]c�e]cZR�VOdS�b]�[OYS�bVOb�

RSbS`[W\ObW]\%�;�bVW\Y�bVS`S!a�O�`SOa]\�bVOb�g]c�RWR\!b�VSO`�bVS�O[]c\b�

]T�bVS�]TTS`�]T�XcRU[S\b#� (('#'''%� (('#'''�PST]`S�"&)$%$�) �!$''�*$(

))

)*

)+

),

$('$



`SdS`aSR%�"&)$%$�) �!$!#(�abWZZ�U]]R�ZOe%�IS�U]�]\�b]�USb�O� */'�

[WZZW]\�dS`RWQb%

(

)

@]e#�a][SV]e�W\�bVOb�`SXSQbW]\�$$�O\R�bVS�5]c`b�Y\]ea�bVWa�

QOaS�ZOe�W\�bS`[a�]T�eVSbVS`�]`�\]b�bVOb�eOa�`SXSQbSR�W\�POR�TOWbV�O\R�

bVOb�a]`b�]T�bVW\U#�]`�Wb�eOa�U`]aaZg�W\ORS_cObS#�]`�^`]PZS[ObWQ�T]`�O�^O`bg�

b]�`SXSQb�bVOb%�E]�<cRUS#�eS!`S�VO^^g�b]�bSS�bVOb�c^%

IVOb�;![�^`SdWSeW\U�T]`�bVS�5]c`b�Wa�eS!`S�U]W\U�b]�OaY�bVS�

5]c`b�b]�S\bS`�XcRU[S\b#�Xcab�Oa�;�OaYSR#�Xcab�aW[^Zg�dOQObW\U�bVS�

XcRU[S\b#�O\R�eS�O`S�U]W\U�b]�OaY�bVS�5]c`b�b]�VOdS�O�RSbS`[W\ObW]\�

bVOb�bVS`S�Wa�\]�^`SdOWZW\U�^O`bg�POaSR�]\�bVS�^`]QSRc`OZ�VWab]`g�]T�bVWa�

QOaS#�O\R�WT�bVS`S�Wa�O�^`SdOWZW\U�^O`bg#�Wb!a�?`%�:gObb�W\�bVWa�QOaS%�FVOb!a�

eVOb�eS!`S�U]W\U�b]�PS�O`UcW\U%

3\R�Pg�bVS�eOg%�K]c`�:]\]`#�Wb�e]cZR�\]b�PS�c\^`SQSRS\b�$$�

W\�TOQb#�bVS`S!a�@SdORO�Ec^`S[S�5]c`b�^`SQSRS\b�]\�^cPZWaVSR�RSQWaW]\a#�

Pg�bVS�eOg%�;!ZZ�Xcab�bSZZ�bVS�5]c`b#�bVOb�aOga#�a][SbW[Sa#�Wb�Wa�O�Xc[^�POZZ%�

E][SbW[Sa#�bVS`S�Wa�\]�^`SdOWZW\U�^O`bg%�FVS`S�R]Sa\!b�VOdS�b]�PS�O�

^`SdOWZW\U�^O`bg%

*

+

,

-

.

/

0

('

((

()

(*

(+

(,

(-

(.

3\R�W\�TOQb#�bVS`S!a�OZa]�Tc`bVS`�QOaS�ZOe�bVOb�aOga�eVS\�bVS�

c\RS`ZgW\U�ZOe�W\�O�QOaS�QVO\USa#�O\R�Xcab�g]c�$$�O\R�O�^O`bg�Wa�O�

T]`bcWb]ca�PS\STWQWO`g#�Wa�V]e�bVS�5]c`b�aOga�Wb#�bVOb�R]Sa\!b�[SO\�g]c!`S�

bVS�^`SdOWZW\U�^O`bg%�K]c!`S�O�T]`bcWb]ca�PS\STWQWO`g�]T�O�QVO\US�W\�bVS�

ZOe�bVOb�eS�abO`bSR�bVWa�QOaS�]\�bVOb�eOa�RSQORSa�Z]\U�^`SQSRS\b�

bV`]cUV�bVS�dOab�`SQ]c`aS%

F:7�5AGDF1�ISZZ#�;�[SO\#�;�bVW\Y�bVSaS�WaacSa�O`S�RSTW\WbSZg�

$$(�[SO\#�QZSO`Zg#�bVSaS�O`S�U]W\U�b]�PS�WaacSa�bVOb�eS�VOdS�b]�a]`b�]cb

(/

(0

)'

)(

))

)*

)+

),

$((�$



PST]`S�O\g�RSQWaW]\�QO\�PS�[ORS�]\�bVOb%

E]�eVOb�;![�U]W\U�b]�R]�Wa�;�O[�U]W\U�b]�OZZ]e�g]c�Ucga�b]�

acP[Wb�Q][^SbW\U�]`RS`a�b]�bVS�5]c`b#�Pcb�;�O[�U]W\U�b]�OZa]�`S_cW`S�bVOb�

g]c�P`WST�bVWa�WaacS�]T�$$(�bVW\Y�bVS�^`SdOWZW\U�^O`bg�Wa�O\�W[^]`bO\b�WaacS�

PSQOcaS�WT�bVS`S!a�SdS`�SdS`�U]W\U�b]�PS�O\g�a]`b�]T�RSbS`[W\ObW]\�]T�WT�

bVS`S!a�TSSa#�WT�bVS`S!a�Q]aba#�WT�bVS`S!a�O\g�]T�bVSaS�bVW\Ua#�bVOb!a�

a][SbVW\U�bVOb�VOa�b]�PS�RSbS`[W\SR�PST]`S�eS�QO\�SdS\�USb�bVS`S%

E]�;�R]�\SSR�g]c�Ucga�b]�P`WST�bVS�WaacS�]T�Wa�bVS`S�O�

^`SdOWZW\U�^O`bg%�;T�bVS`S�Wa�O�^`SdOWZW\U�^O`bg#�eV]�Wa�bVOb#�O\R�eVg�Wa�

bVOb�bVS�QOaS#�Oa�eSZZ�Oa�eVSbVS`�]`�\]b�$$(�eO\b�g]c�b]�P`WST�bVS�WaacS�]T�

eVSbVS`�]`�\]b�XcRU[S\b�aV]cZR�PS�WaacSR�W\�TOd]`�]T�bVS�8`O\QVWaS�FOf�

4]O`R#�]YOg2

(

)

*

+

,

-

.

/

0

('

((

()

?D%�:GF5:;EA@1�KSa#�K]c`�:]\]`%(*

?E%�>G@6H3>>1�KSa%(+

F:7�5AGDF1�3\R�;�eO\b�g]c�Ucga�b]�R]�bVWa�PZW\RZg�$$

?D%�:GF5:;EA@1�AYOg%

F:7�5AGDF1�$$�W\�`SUO`Ra�b]�g]c`�P`WSTa%�E]�V]e�Z]\U�R]�

g]c�Ucga�bVW\Y�Wb�eWZZ�bOYS�T]`�g]c2�;�[SO\#�;�Y\]e�bVWa�[Og�bOYS�ZWYS�

a][S�RWUUW\U�W\�O`QVWdSa�T]`�g]c`�TWZSa�O\R�bVW\Ua�ZWYS�bVOb#�a]�;�R]\!b�

eO\b�b]�^cb�g]c�]\�O�aV]`b�bW[ST`O[S�]\Zg�T]`�g]c�b]�U]�POQY�b]�g]c`�

Q][^cbS`�O\R�TW\R�]cb�bVS`S!a�R]Qc[S\ba�bVOb�g]c�R]\!b�VOdS�]`�bVW\Ua�

bVOb�g]c�VOdS�b]�`S]PbOW\%

?D%�:GF5:;EA@1�K]c`�:]\]`#�;�Y\]e�eS!dS�U]b�[cZbW^ZS�

bVW\Ua#�[g�QZWS\b�VOa�[cZbW^ZS�ZSUOZ�^`]QSSRW\Ua%�5O\�;�Xcab�Q]\acZb�eWbV�

VW[�T]`�Xcab�O�[W\cbS2

��

��

��

��

��

��

��

��

��

��

��

����



F:7�5AGDF1�KSa%(

?D%�:GF5:;EA@1�<cab�b]�aSS�eVOb�eS�\SSR�b]�R]%)

LBOcaSM

?D%�:GF5:;EA@1�K]c`�:]\]`#�WT�eS�Q]cZR�USb�+,�ROga�b]�R]�

]^S\W\U�P`WSTa#�bVOb!a�eVOb�eS�e]cZR�`S_cSab%

F:7�5AGDF1�IVOb!a�g]c`�^]aWbW]\�]\�+,�ROga2

?E%� >G@6H3>>1�;�bVW\Y�Wb!a�O�ZWbbZS�Z]\U#�Pcb�W\�bVS�SdS\b�bVOb�

bVOb!a�eVOb�bVSg�\SSR#�eS�eWZZ�Q][^Zg�eWbVW\�+,�ROga%�K]c`�:]\]`%

F:7�5AGDF1�AYOg%�E]�P]bV�P`WSTa�eWZZ�PS�RcS�W\�+,�ROga%

*

+

,

-

.

/

0

FVOb�RObS�Wa2('

F:7�5>7D=1�AQb]PS`�(,bV%((

F:7�5AGDF1�;T�bVS�5]c`b�QO\�^`]QSSR�eWbV�O\�]`RS`�OTbS`�bVOb�

RObS%�;!ZZ�^`]QSSR�eWbV�O\�]`RS`%�;T�\]b#�eS�eWZZ�`SaSb�bVWa�T]`�VSO`W\U%

?D%�:GF5:;EA@1�3\R�;![�a]``g%�IOa�Wb�AQb]PS`�(,bV2

()

(*

(+

F:7�5>7D=1�5]``SQb%(,

?D%�:GF5:;EA@1�9`SOb%(-

F:7�5AGDF1�AYOg2

?D%�:GF5:;EA@1�3ZZ�`WUVb%�3\R�bVO\Y�g]c�dS`g�[cQV%�IS�

VOR�`S_cSabSR�bVWa�b]�PS�`SQ]`RSR#�O\R�eS�e]cZR�Xcab�ZWYS�Wb�b]�PS�

Sf^SRWbSR#�Xcab�T]`�bVS�`SQ]`R%�FVO\Y�g]c�a]�[cQV%

F:7�5AGDF1�AYOg%

?E%� >G@6H3>>1�FVO\Y�g]c%�K]c`�:]\]`%

F:7�5AGDF1�FVO\Y�g]c#�Q]c\aSZ%�FVO\Y�g]c%

(.

(/

(0

)'

)(

))

)*

!!!!!)+

), !!!!!

$(*$



?D%�:GF5:;EA@1�FVO\Y�g]c%�K]c`�:]\]`%�

F:7�5AGDF1�:OdS�O�U]]R�ROg%

LB`]QSSRW\Ua�Q]\QZcRSR�Ob�01+/�O%[%M

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

�� 3FF7EF1�;�R]�VS`SPg�QS`bWTg�bVOb�;�VOdS�b`cZg�O\R�Q]``SQbZg�b`O\aQ`WPSR�bVS�
OcRW]$dWacOZ�`SQ]`RW\U�]T�bVS�^`]QSSRW\U�W\�bVS�OP]dS�S\bWbZSR�QOaS�b]�bVS�
PSab�]T�[g�OPWZWbg%))

"#)*
$!"

?NcYSZS�F`O\aQ`WPS`a#�>>5
<SaaWQO�4%�5OVWZZ#�F`O\aQ`WPS`#�57D&57F$.'/

)+

),

$(+$



 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

BREF 
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 
GILBERT P. HYATT,  
  

Plaintiff,  
 vs.  
  
FRANCHISE TAX BOARD OF THE STATE 
OF CALIFORNIA, and DOES 1-100, inclusive, 

 
Defendants.  
 

Case No.: 98A382999 
Dept. No.: X 
 
FTB’s BRIEF RE THE 
REQUIREMENT OF ENTRY OF 
JUDGMENT IN FTB’S FAVOR AND 
DETERMINATION THAT FTB IS 
PREVAILING PARTY 
 
 

On September 3, 2019, the Court held a status check in this matter during which the 

Court requested that plaintiff Gilbert Hyatt (“Hyatt”) and defendant Franchise Tax Board of 

the State of California (“FTB”) submit blind briefing addressing two issues: 

(1) Whether judgment must be entered in FTB’s favor because of the U.S. Supreme 

Court’s May 2019 decision in FTB’s favor and in compliance with the Nevada 

Supreme Court’s subsequent orders on remand; and 

(2) Whether there is a prevailing party in this litigation, and if so, which party 

prevailed. 

See September 3, 2019 Transcript (“Sept. 3 Trans.”) at 12:8-12, on file with the Court.  The 

Court’s request was prompted by Hyatt’s argument that the Court should vacate the final 

judgment originally entered September 8, 2008, without entering a new one, and that 

despite Hyatt recovering nothing in this lawsuit because of the U.S. Supreme Court’s May 

2019 decision, Hyatt was the prevailing party in this lawsuit.  See id. at 4:7-21 and 8:12-21. 

Case Number: 98A382999

Electronically Filed
10/15/2019 4:36 PM
Steven D. Grierson
CLERK OF THE COURT
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 Hyatt was incorrect on both points.  First, on the question of whether the Court must 

enter a new judgment after vacating the prior judgment, the Nevada Supreme Court is 

unwavering in requiring a final judgment.  NRCP 54 and 58 command a district court to 

enter a final judgment in every case before it.  See NRCP 54(a) and 58(b).  Several 

procedural rules regarding attorney’s fees and costs, offers of judgment, amending and 

enforcing judgments, and taking appeals therefrom cannot be triggered without a final 

judgment.  See, e.g., NRCP 54, 59, 60, 62, and 68, and NRAP 3A and 4.  Moreover, a final 

judgment implicates issue and claim preclusion doctrines that bring about finality to a case.  

Consequently, a final judgment that resolves all issues presented in the case is an 

inescapable procedural requirement under Nevada law.  Hyatt’s suggestion to the 

contrary—that the Court can vacate the prior judgment without entering a new one—would 

leave this case in a procedural quagmire where neither party could seek post-judgment 

remedies, appeal any contested issues, or claim the protection of issue or claim preclusion.  

Additionally, the Court cannot statistically close the case without a final judgment.  Nevada 

law, therefore, requires a final judgment in this case, and that judgment must be in FTB’s 

favor given the U.S. Supreme Court’s May 2019 decision. 

 Second, on the issue of determining which party is the prevailing party, the Court 

cannot make such determination until there is an actual motion for attorney’s fees or bill of 

costs before it which would implicate prevailing party analysis since the analysis varies 

dependent upon the grounds upon which the motion for attorney’s fees or costs are sought.  

As such, FTB provides briefing herein on prevailing party status to comply with the Court’s 

direction, but believes the Court cannot presently determine the prevailing party until FTB 

files a motion seeking its attorneys fees or a memorandum of costs.  

Moreover, Hyatt has the unenviable task of convincing the Court that the U.S. 

Supreme Court erred in already deciding that FTB is the prevailing party for imposition of 

costs.  The U.S. Supreme Court has already granted FTB’s costs as the prevailing party.  

In other words, Hyatt brazenly suggests that the U.S. Supreme Court erred when it 

determined FTB was the prevailing party for the purposes of costs on appeal, and that this 
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Court is empowered to reverse the U.S. Supreme Court.  The U.S. Supreme Court has 

already found that FTB prevailed, and there is no justification for Hyatt’s suggestion that this 

Court overrule that finding.  Nor is there any justification that this Court has the power to 

reverse the U.S. Supreme Court’s determination. 

 Hyatt’s fallback position—that prevailing party analysis in this Nevada case should 

turn on what allegedly happened in the California tax audit which was a separate 

independent legal proceeding—is without precedential support and contradicts multiple 

representations Hyatt has made to appellate courts in this case.   As FTB urged from its 

very appearance in this case, the U.S. Supreme Court’s May 2019 decision clearly ruled 

that the State of Nevada did not have jurisdiction over FTB and consequently Hyatt’s lawsuit 

asserting common law claims in Nevada was void ab initio because of this absence of 

jurisdiction.  As even Hyatt now admits, he lost all his claims in Nevada.  In contrast, FTB 

prevailed on the very position it asserted from day one.  In such circumstances, there can 

be no clearer prevailing party under Nevada law, and that party is FTB.  FTB was the party 

that achieved all its litigation objectives.  FTB successfully defended against the entirety of 

Hyatt’s Nevada lawsuit. Hyatt received no relief from this case. 

 FTB therefore respectfully requests that the Court enter judgment in FTB’s favor 

pursuant to the proposed judgment that FTB submitted at the September 3, 2019 hearing, 

a courtesy copy of which is attached as Exhibit A.  FTB further requests that, upon the filing 

of a proper motion for attorney’s fees or a memorandum of costs, the Court ultimately find 

that FTB was the prevailing party in this litigation. 

Dated this 15th day of October, 2019. 
 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 



 

Page 4 of 21 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES 

I. STATEMENT OF RELEVANT FACTS. 

A. Hyatt’s Tax Dispute. 

Hyatt is a former 23-year resident of California who received hundreds of millions of 

dollars in fees related to technology patents he once owned and developed in California.  In 

1992, Hyatt filed a California tax return stating he had ceased to be a California resident, 

and had become a Nevada resident on October 1, 1991. 

FTB, the State of California government agency responsible for collecting personal 

income tax, became aware of circumstances suggesting that Hyatt had not actually moved 

to Nevada in October 1991, as he claimed.  Accordingly, the FTB commenced an audit in 

California of Hyatt’s 1991 return.  The audit concluded that Hyatt did not move to Nevada 

until April 1992, and that he remained a California resident until that time.  FTB accordingly 

determined that Hyatt owed approximately $1.8 million in unpaid California income tax for 

1991, plus penalties and interest.  Because FTB determined that Hyatt resided in California 

for part of 1992 yet paid no California taxes, it also opened an audit for 1992 which 

concluded Hyatt owed an additional $6 million in taxes and interest, plus further penalties.    

Disputes over these deficiency assessments between Hyatt and FTB over the validity 

of those audit determinations have consumed over two decades and are currently ongoing 

in California pursuant to California administrative and statutory procedure.  

1. The Nevada Litigation Begins. 

In January 1998, as California’s administrative review of FTB’s deficiency 

assessment was just beginning, Hyatt brought this lawsuit against FTB.  In a Nevada state 

court, Hyatt alleged that the FTB had committed several torts in the course of auditing his 

tax returns.  Hyatt sought compensatory and punitive damages.  See Exhibit B, Complaint. 

FTB began its defense of the Nevada litigation by asserting its immunity from the 

suit.  See Exhibit J, Answer to First Amended Complaint.   FTB moved for judgment on the 

pleadings, arguing that Nevada lacked the necessary jurisdiction to hear Hyatt’s claims.  

See Exhibit K, Defendant’s Motion for Judgment on the Pleadings.  FTB also moved for 
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summary judgment and ultimately petitioned the Nevada Supreme Court for a writ of 

mandamus, arguing FTB was immune from suit in Nevada courts. See Exhibit L, FTB’s 

Motion for Summary Judgment. The Nevada Supreme Court rejected FTB’s claim of 

complete immunity, which set up the first decision from the U.S. Supreme Court.  Franchise 

Tax Bd. of Cal. v. Hyatt (Hyatt I), 538 U.S. 488 (2003). 

 2. Hyatt also files suit in federal court seeking to avoid his tax liabilities. 

Beyond the California tax proceedings and the case in front of this Court, Hyatt also 

sued FTB in the United States District Court for the Eastern District of California.  See Hyatt 

v. Chiang, 2015 WL 545993 at *1 (E.D. Cal. Feb. 10, 2015).  In that case, Hyatt claimed 

FTB’s efforts in processing his California administrative tax appeal violated his constitutional 

rights under the due process and equal protection clauses.  See id.  He thus sought an 

offensive injunction barring FTB from “continuing the investigation and administrative 

proceedings against him” and from “continuing to assess or threaten to assess [Hyatt], or 

collect or threaten to collect from [Hyatt], taxes, penalties, or interest.”  Id.   

Much like this case in Nevada, Hyatt went on the offensive seeking to interject 

another court’s ruling, this time from a federal district court, into the California tax 

proceedings as a mechanism to avoid tax liability.   The district court in that case stated, “[i]t 

is evident that [Hyatt] seeks to void the tax or taxes assessed against him.”  Id. at *6.  But 

the federal district court was unconvinced regarding Hyatt’s claims, and so it dismissed the 

lawsuit against FTB.  See id.  Hyatt appealed to the United States Court of Appeals for the 

Ninth Circuit, but that court also remained unconvinced by Hyatt’s arguments and instead 

affirmed the district court’s dismissal of his case.  See Hyatt v. Yee, 871 F.3d 1067, 1078 

(9th Cir. 2017).1 

 

                                                 

1  Attached at Exhibit C is a copy of a brief filed with the Ninth Circuit Court of Appeals 
offering details explaining the length of time the tax proceedings have consumed since Hyatt 
first contested his tax liability to the State of California.  FTB will not seek recovery of any 
attorney’s fees incurred in Hyatt’s tax proceedings or its directly related litigation but offers 
this information for context.  
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B. FTB Submits an Offer of Judgment to Hyatt But He Rejects It to Go to Trial. 

After the U.S. Supreme Court’s decision in Hyatt I, the parties engaged in massive 

discovery and pretrial proceedings.  Those efforts are well documented in the docket entries 

for this case.  See Exhibit D, Docket Report of Eighth Judicial District Court in Case No. 

98-A382999 as of 10/8/2019. 

On November 26, 2007, nearly ten years after Hyatt filed suit and nearly twelve 

years before this brief, FTB served an offer of judgment (the “Offer”) upon Hyatt pursuant 

to NRCP 68 and NRS 17.115 offering to settle this case for $110,000, “inclusive of all pre-

offer, prejudgment interest, taxable costs and attorneys fees.”  See Exhibit E, Offer of 

Judgment.  FTB made the Offer after the parties conducted voluminous discovery in this 

case and after discovery had closed. 

From this case’s very beginning, FTB contended that it was immune from suit in 

Nevada courts.  See Hyatt I, 538 U.S. at 492 (noting FTB’s summary judgment motion 

“argued that the District Court lacked subject matter jurisdiction because principles of 

sovereign immunity, full faith and credit, choice of law, comity, and administrative 

exhaustion” required dismissal).  Because of its belief that FTB was immune from suit in 

Nevada, FTB explicitly made the Offer case concluding of the Nevada litigation: “This Offer 

of Judgment shall apply to all claims asserted by Hyatt against FTB in the above referenced 

action and if accepted, shall completely resolve this matter.”  Exhibit E, Offer at 1:26-27.  

Hyatt rejected the Offer.   

After Hyatt’s rejection, the parties did substantial additional work preparing the case 

for trial.  See Exhibit D, Docket Report.  Between FTB’s Offer and trial, Hyatt filed nearly 

20 pretrial motions.  See id.  The trial itself began April 15, 2008 and lasted four months, 

covering over 75 trial days.  See id.  The trial included a substantial number of witnesses 

and over 2000 multi-page exhibits.  Ultimately, a jury found in Hyatt’s favor on all claims 

tried and with interest and costs, the judgment was over $490 million in money damages, 

the majority coming from punitive damages.  See Franchise Tax Bd. of California v. Hyatt, 

130 Nev. 662, 674, 335 P.3d 125, 133-34 (2014) and Exhibit F (2008 Judgment to be 
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vacated). 

C. Subsequent Appeals Reduce Hyatt’s 2008 Judgment to Nothing. 

 FTB appealed the jury awards to the Nevada Supreme Court, which affirmed in part 

and reversed in part the 2008 Judgment in Hyatt’s favor.  Id.  Notably, the Nevada Supreme 

Court again rejected FTB’s immunity contentions.  Id.  FTB again appealed to the U.S. 

Supreme Court, which granted certiorari on two questions.  Franchise Tax Bd. of Cal. v. 

Hyatt (Hyatt II), 136 S.Ct. 1277, 1280 (2016). Several states filed amicus briefs at both the 

petition stage and merits stage in support of FTB, including the State of Nevada.   

Thereafter, the U.S. Supreme Court divided equally on the two questions.  On one 

question, the U.S. Supreme Court held that the Full Faith and Credit Clause does not 

“permit [] Nevada to award damages against California agencies under Nevada law that 

are greater than it could award against Nevada agencies in similar circumstances.”  Id. at 

1281.  “In light of the constitutional equality among the states,” “Nevada has not offered 

‘sufficient policy considerations’ to justify the application of a special rule of Nevada law 

that discriminates against its sister states.”  Id. at 1282.  On the second question, because 

of the death of Justice Antonin Scalia and the resulting temporary composition of 8 justices, 

the U.S. Supreme Court divided equally on the issue of whether Nevada v. Hall, 440 U.S. 

410 (1979), addressing sovereign immunity should be overruled.  Id. at 1279.   

On remand from the U.S. Supreme Court, and after supplemental briefing in which 

the FTB raised concerns about continuing hostile and discriminatory treatment in Nevada 

courts, the Nevada Supreme Court issued a new decision.  See Franchise Tax Bd. of 

California v. Hyatt, 133 Nev.826, 407 P.3d 717 (Dec. 26, 2017).  From that decision, FTB 

once again petitioned for certiorari which was granted and resulted in Franchise Tax Bd. of 

Calif. v. Hyatt (Hyatt III), 587 U.S. at___, 139 S. Ct. at 1488 (2019).   

In Hyatt III, the U.S. Supreme Court outlined the lengthy history of this case and its 

factual predicate before concluding that Hyatt had no right to assert claims against FTB in 

Nevada courts without the State of California’s consent.  See id. at 1492.  The U.S. 

Supreme Court stressed that “States’ immunity from suit is a fundamental aspect of the 
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sovereignty” that States enjoy in our constitutional system and that the United States 

Constitution “embeds interstate sovereign immunity within the constitutional design.”  Id. at 

1493 and 1497.  This echoed the U.S. Supreme Court’s previous statement in Hyatt II that 

haling FTB into state court in Nevada and applying special rules would “cause chaotic 

interference by some States into the internal, legislative affairs of others.”  Hyatt II, 578 

U.S. at ___, 136 S. Ct. at 1282.  In doing so, the U.S. Supreme Court effectively made a 

vital point: Nevada courts never properly acquired jurisdiction over FTB, and consequently 

Hyatt’s lawsuit was void ab initio, with Hyatt achieving none of his litigation objectives.  See 

id. 

After the remand from the U.S. Supreme Court to the Nevada Supreme Court, the 

latter issued a notice of remittitur and order of remand instructing this Court to “vacate its 

judgment in favor of Hyatt and take any further necessary action consistent with this order 

and [Hyatt III], 587 U.S. ___, 139 S. Ct. 1485.”  See Nevada Supreme Court Order of 

Remand , on file with the Court.   

II. LEGAL ARGUMENT. 

 A. The Court Must Enter a New Judgment in FTB’s Favor. 

 The parties agree that the Nevada Supreme Court’s order of remand requires the 

Court to vacate its prior final judgment from 2008 in Hyatt’s favor.  See id.; see also 

September 3 Trans. at 8:16-20.  Hyatt, however, also takes the opportunity to argue that 

the Court should simply vacate that prior final judgment without entering a new judgment 

in FTB’s favor.  See id. at 8:12-15.  In other words, Hyatt argues that there should be no 

final judgment in this case.  See id.  This position is absolutely untenable under well-

established Nevada law. 

1. A Final Judgment Is An Inescapable Step To Conclude Litigation In 
Nevada. 

There is a long line of Nevada cases stating the importance of fully resolving 

litigation through entry of a final judgment.  “A final judgment is an order that disposes of 

all issues and leaves nothing for future consideration.”  Warren v. Eighth Judicial Dist. Ct. 
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of the State of Nevada in and for Clark Cty., 134 Nev. Adv. Op. 77, 427, P.3d 1033, 1036 

(2018).  This is an important concluding step, as a final judgment “promot[es] judicial 

economy by avoiding the specter of piecemeal appellate review.”  Valley Bank of Nevada 

v. Ginsburg, 110 Nev. 440, 444, 874 P.2d 729, 733 (1994).  Moreover, with very few 

exceptions, an appellate court cannot acquire jurisdiction over a case without a final 

judgment, and the final judgment “preclud[es] multiple appeals arising from a single action.”  

Simmons Self-Storage Partners, LLC v. Rib Roof, Inc., 127 Nev. 86, 87. 247 P.3d 1107, 

1108 (2011).  Indeed, it has long been the rule in Nevada that “there can be but one final 

judgment in a case.”  Elsman v. Elsman, 54 Nev. 20, 3 P.2d 1071, 1072 (1931). 

A final judgment in every case serves three vital roles in the Nevada judiciary.  First, 

a final judgment puts to rest all issues in the case by describing whether any liability exists 

and awarding or denying money damages or equitable relief based upon the same.  It is a 

single document that indicates the rules of issue preclusion or claims preclusion now apply 

to bar subsequent actions.  See Restatement (Second) of Judgments § 13 (1982) (noting 

the requirement of finality through judgments). 

Second, a final judgment marks the end of the case’s trial phase and provides the 

blueprint for the parties to determine how to proceed on post-judgment issues.  See id. at 

§ 14 (effects of judgment occur upon the “date of its rendition”).  Several procedural actions 

in Nevada cannot occur by rule until a final judgment is entered.  For example, NRCP 54(d) 

does not allow a party to move for attorney’s fees until written notice of entry of judgment 

is served.  Additionally, any such motion must “specify the judgment . . . entitling the movant 

to the award.”  Id.  Consequently, without a final judgment, there can be no award of 

attorney’s fees under NRCP 54(d).  NRS Chapter 18 also states that the Court cannot 

award costs until it determines the “party against whom judgment is rendered.”  NRS 

18.020.  Moreover, a verified memorandum of costs is triggered by “entry of judgment.”  

NRS 18.110(1).  Finally, NRCP 68 does not allow a party to enforce an offer of judgment 

unless the offeree has rejected an offer and failed “to obtain a more favorable judgment.”  

NRCP 68(f)(1).  Without a final judgment, the Court cannot properly analyze FTB’s Offer.   
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Third, to the extent either party wishes to appeal, it cannot do so under NRAP 3A 

without entry of a final judgment.  See NRAP 3A(b)(1) (allowing appeal from a “final 

judgment entered in an action or proceeding commenced in the court in which the judgment 

is rendered”).  A final judgment marks the beginning of any appellate phase, and this finality 

prevents parties from prematurely taking multiple appeals during the pendency of a case.  

It also presents a consolidated case to any appellate court so that it may consider all issues 

properly before it with the full benefit of the trial court’s record. 

As such, there is no doubt that a final judgment is required in this case and all others.  

The Nevada Supreme Court has ordered this Court to vacate the prior 2008 final judgment.  

The Court now has a duty to enter a new final judgment reflecting the case’s current 

procedural posture.  That includes all appeals in front of the Nevada Supreme Court, and 

it also includes Hyatt II and Hyatt III in front of the U.S. Supreme Court, in which that Court 

ultimately concluded that Nevada courts had no jurisdiction over FTB and so FTB achieved 

a complete victory and Hyatt received nothing.   

Only through entry of a final judgment will all issues in the case be resolved, and it 

is entry of a new final judgment that triggers post-judgment proceedings for attorneys fees 

and costs. 

2. The Court Must Issue The Final Judgment In FTB’s Favor. 

 At the September 3, 2019 status check, FTB proposed a final judgment that declared 

two things: (1) the Court’s prior judgment dated September 8, 2008 is vacated; and (2) 

judgement is now entered in FTB’s favor on any and all claims asserted in this action.  See 

Proposed Judgment, attached as Exhibit A.2  Hyatt objected and instead suggested that 

the Court should simply vacate the prior judgment without entering any final judgment in 

FTB’s favor.  See Sept. 3 Trans. at 9:2-23.   

Doing so not only would violate the case law indicated above showing that Nevada 

                                                 

2  FTB’s counsel submitted this proposed judgment at the September 3, 2019 status 
check and does so again here for ease of reference.  See Exhibit A. 
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requires a final judgment, but it also obfuscates what has occurred in this case.  FTB 

obtained a complete victory and is entitled to judgment on the same.  In Hyatt III, the U.S. 

Supreme Court unequivocally held that the United States Constitution does not permit a 

State to be sued by a private party in the courts of a different State without the State’s 

consent.  See 587 U.S. ___, ___, 139 S. Ct. 1485, 1488 (2019).  In doing so, the U.S. 

Supreme Court found that the Constitution required it to vacate Hyatt’s prior 2008 final 

judgment and further that the Nevada courts did not have jurisdiction over the case.  See 

id. at 587 U.S. at ___, 139 S. Ct. at 1499-1500 (noting Hyatt will lose “a final judgment 

against [FTB]” and that FTB is “immune from Hyatt’s suit in Nevada’s courts”).  Thus, the 

U.S. Supreme Court was not only casting aside Hyatt’s judgment but also instructing 

Nevada state courts to dismiss his action against FTB for want of jurisdiction.  See id.  

Vacating the prior final judgment without entering a new judgment reflecting this dismissal 

for want of jurisdiction would leave a gap in the case’s procedural history. 

Moreover, dismissal of a lawsuit is a final judgment on the parties’ claims and 

defenses.  See Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1058, 194 P.3d 709, 715 

(2008) (holding dismissal of a lawsuit “is properly considered a final judgment”).  For FTB 

to obtain the appropriate issue and claim preclusion protection from this case, the Court 

must enter a new final judgment reflecting FTB’s victory.  This is not a de minimis request, 

as Hyatt has a lengthy history of litigating every issue possible in multiple jurisdictions.  See 

Part I(A), supra.   A clear final judgment in FTB’s favor will prevent the specter of this 

occurring again. 

Consequently, the Court must enter FTB’s proposed judgment, which is 

conservatively drafted only to reflect that, pursuant to Hyatt III, the prior judgment is vacated 

and FTB is entitled to judgment on any and all of Hyatt’s claims in this action.  Doing so not 

only creates the required finality, but it also protects FTB on issue and claim preclusion 

grounds from any collateral or subsequent litigation by Hyatt. 

B. FTB Is the Prevailing Party in This Case. 

At the September 3, 2019 status check, Hyatt also suggested that the Court simply 
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find that neither party prevailed in this case, i.e. the Court could vacate the prior judgment 

and dispose of the case without any need for additional action.  See Sept. 3 Trans. at 9:4-

8 (“[B]ased on just a simple vacation of the judgment and the fact that there’s no judgment 

entered in favor of the FTB . . . then I think you could just simply say there is no prevailing 

party, and we’re all done.”).  This is a sleight of hand, though, as it obscures that FTB may 

be entitled to recovery of costs and FTB made an offer of judgment that does not require 

the Court to engage in any prevailing party analysis to enforce it.  Presumably, Hyatt was 

hoping the Court would focus exclusively on statutory fees and costs, which do rely on 

prevailing party analysis, and overlook FTB’s offer of judgment under NRCP 68, which 

does not include prevailing party analysis.  But in addition to finding FTB was the prevailing 

party for statutory costs, the Court cannot overlook the other bases by which FTB may seek 

its attorney’s fees or costs. 

1. FTB Was The Prevailing Party In This Case. 

a. The U.S. Supreme Court already found that FTB prevailed and 
Hyatt cannot encourage the Court to overrule that finding. 

Rule 43 of the Rules of the Supreme Court of the United States allows the prevailing 

party to recover its costs upon appeal.  Here, the U.S. Supreme Court has already decided 

that FTB prevailed in the litigation by awarding FTB its costs on appeal and ruling that FTB 

was entitled to a complete victory because of lack of jurisdiction.  See U.S. Supreme Court 

Cost Award, attached as Exhibit G; see also Hyatt III, 587 U.S. at___, 139 S. Ct. at 1488.   

At the September 3, 2019 hearing, Hyatt suggested the Court could deviate from the U.S. 

Supreme Court’s finding that FTB prevailed, but Hyatt provided  no legal citation to support 

this claim.  Nor could he, as it has long been recognized that state courts are bound to 

follow directives of the U.S. Supreme Court.  See, e.g., Bargas v. Warden, Nev. State 

Prison, 87 Nev. 30, 31, 482 P.2d 317, 318 (1971) (“We are bound by the decisions of the 

United States Supreme Court.”).    

The U.S. Supreme Court’s ruling in Hyatt III and its subsequent award of FTB’s costs 

make it clear who the prevailing party is in this litigation: FTB.  The Court need only affirm 
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the U.S. Supreme Court’s prior ruling in determining that FTB prevailed in this case. 

b. Nevada case law affirms the U.S. Supreme Court’s finding that 
FTB prevailed in this case. 

In considering prevailing parties, the Nevada Supreme Court has held that a party 

prevails if it succeeds on any significant issue in litigation which achieves some of the 

benefit it sought in bringing suit.  Valley Elec. Ass’n v. Overfield, 121 Nev. 7, 10, 106 P.3d 

1198, 1200 (2005).  But this is not an open-ended inquiry, as “a prevailing party must win 

on at least one of its claims” for relief to be entitled to attorney’s fees or costs.  Golightly v. 

Vannah, PLLC v. TJ Allen, LLC, 132 Nev. Adv. Op. 41, 373 P.3d 103, 107 (2016). 

Here, there is no doubt that FTB is the prevailing party.  First, despite Golightly’s 

directive that a party must win on at least one of its claims to prevail, Hyatt did not succeed 

on any of his claims after Hyatt III.  See Hyatt III, 587 U.S. at___, 139 S. Ct. at 1488.  Hyatt 

filed suit seeking recovery on eight causes of action.  The U.S. Supreme Court ruled that 

Nevada courts did not have jurisdiction over FTB.  See id.  Consequently, Hyatt lost on all 

eight of his claims.  Id.   

Second, Hyatt did not succeed on any significant issue in litigation that conferred a 

benefit upon him.  Valley Elec. Ass’n, 121 Nev. at 10, 106 P.3d at 1200.  Hyatt sought 

substantial money damages against FTB and further brought a declaratory relief claim 

regarding his purported Nevada residency.  But because the U.S. Supreme Court ruled 

that the Nevada courts do not have jurisdiction over FTB, Hyatt neither recovered money 

damages nor a determination by a Nevada court that he was a Nevada resident during the 

relevant time periods.  Simply put, Hyatt did not achieve success on any issue, much less 

a significant one.   

Third, FTB achieved its primary objective in the case, which was a complete victory 

because Nevada courts lacked jurisdiction over FTB as a California agency.  FTB asserted 

this from the case’s beginning and doggedly pursued the argument throughout proceedings 

in several appellate courts.  See Exhibit J, FTB’s Answer to First Amended Complaint at 

6:24-26 (asserting lack of jurisdiction as an affirmative defense); see also Exhibit K, FTB’s 
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Motion for Judgment on the Pleadings at 8:23-12:4 (arguing the Court does not have 

jurisdiction under several constitutional principles); Exhibit L FTB’s Motion for Summary 

Judgment at 2:1-23, all on file with the Court.  FTB ultimately succeeded in the U.S. 

Supreme Court in Hyatt III on this very point.  As such, FTB achieved its primary goal in 

the case and is accordingly the prevailing party. 

c. Hyatt is judicially estopped from arguing that prevailing party 
analysis in the Nevada case turns on what may occur in the 
California tax audit. 

 Hyatt now seems to argue that his litigation goal was to use the Nevada court 

proceeding to achieve success in his California tax audit and so the Court should consider 

the California tax audit when determining the prevailing party in this Nevada case.  See 

Sept. 3 Trans. at 4:7-8:1.  Amazingly, Hyatt makes this argument after decades of arguing 

in multiple courts that the two cases were not intertwined, including most recently when he 

argued to the Nevada Supreme Court in October 2016 that “the two matters have always 

been and remain two different trains traveling on separate tracks.”  See Hyatt’s 

Supplemental Answering Brief Following Mandate from the Supreme Court of the United 

States (“Hyatt Supp. Brief”) at 7, relevant portions attached as Exhibit H.3  In the same 

brief, Hyatt argued that “[t]his tort case will not decide the tax case, nor will resolution of 

the tax case address and resolve the issues put forth in this tort case.”  Id. at 45. 

 But Hyatt is judicially estopped from asserting these inconsistent positions.  “Judicial 

estoppel is an equitable doctrine used to protect the judiciary’s integrity.”  Déjà vu Showgirls 

v. State, Dept. of Tax., 130 Nev. 711, 716, 334 P.3d 387, 390 (2014).    Judicial estoppel’s 

main purposes is “to prevent parties from deliberately shifting their position to suit the 

requirements of another case concerning the same subject matter.”  Matter of Frei 

Irrevocable Trust Dated October 29, 1996, 133 Nev. 50, 56, 390 P.3d 646, 652 (2017).  

                                                 

3  Hyatt made this argument in response to FTB’s contention that Hyatt was required 
to administratively exhaust his remedies in California before proceeding with this separate 
case in Nevada.  See Hyatt Supp. Brief at 7.  He contended the cases were separate, and 
so the doctrine of administrative exhaustion did not apply.  See id. 
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The doctrine applies when “(1) the same party has taken two positions; (2) the positions 

were taken in judicial or quasi-judicial administrative proceedings; (3) the party was 

successful in asserting the first position; (4) the positions are totally inconsistent; and (5) 

the first position was not taken as a result of ignorance, fraud, or mistake.”  NOLM, LLC v. 

Cty. of Clark, 120 Nev. 736, 743, 100 P.3d. 658, 663 (2004).   

Here, there is no doubt regarding any of the doctrine’s elements.  Hyatt is the same 

party in both this Court and in front of the Nevada Supreme Court, and Hyatt asserted both 

positions in judicial proceedings.  See id.  Hyatt was successful in previously arguing to the 

Nevada Supreme Court that this case and the California tax audit were not intertwined, as 

the Nevada Supreme Court’s December 26, 2017 opinion did not embrace FTB’s argument 

regarding administrative exhaustion.  See generally Franchise Tax Board of California v. 

Hyatt, 133 Nev. 826, 407 P.3d 717 (2017).  The positions are also totally inconsistent.  In 

front of the Nevada Supreme Court, Hyatt argued that “the two matters have always been 

and remain two different trains traveling on separate tracks.”  Hyatt Supp. Brief at 7.  Now, 

however, Hyatt argues that, for purposes of prevailing party analysis, the track involving 

the Nevada case led directly into the track involving the California Tax Audit.  See Sept. 3 

Trans. at 4:7-8:1.  These inconsistent positions cannot be reconciled.  Finally, they are not 

the result of ignorance, fraud, or mistake, as Hyatt has been represented by esteemed trial 

and appellate counsel during the entirety of this case.  Hyatt was well aware of the strategic 

advantage of arguing the separateness of this case and the California tax audit, and he 

took advantage of that strategy to win a short-lived victory in front of the Nevada Supreme 

Court in 2017.4   

                                                 

4  Hyatt took this strategic position not only in front of various courts but also in 
communications with FTB.  In a 2002 letter, Hyatt’s counsel could not have been clearer 
that Hyatt was asserting the two cases were unrelated:  

 
Mr. Hyatt’s California residency status during 1991 and 1992 has not been an 
issue in the Nevada case since 1999.  Instead, the central focus of the case, 
as I understand it from Mr. Hyatt’s counsel in Nevada, has been the events 
and misconduct of FTB personnel starting with the commencement of the 
[footnote continued on next page] 
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Now, he seeks to argue the contrary after losing the entirety of his case on appeal 

to the U.S. Supreme Court.  He cannot do so, as this is a textbook case of judicial estoppel 

applying to protect the integrity of this Court.   

d. Hyatt’s suggestion that he should be the prevailing party in this 
Nevada case because of his residency audit in California is 
unsupported by Nevada law. 

Trying to avoid the inescapable conclusion that FTB prevailed because it won a 

complete victory in this Nevada case, Hyatt suggests the Court should look to the California 

residency audit in considering who prevailed in this litigation.  See Sept. 3 Trans. at 4:15-

5:1.  But there is no support for the position that, in determining the prevailing party in 

litigation in one State, a trial court should look to an administrative hearing in another State.   

Such an analytical framework would turn existing Nevada law on its head.  As 

discussed above, the appropriate focus in determining prevailing party analysis is what 

happened with the substantive claims and defenses that were at issue in that litigation.  

See Valley Elec. Ass’n, 121 Nev. at 10, 106 P.3d at 1200 (focusing on significant issues 

“in the litigation”); see also Golightly, 132 Nev. Adv. Op. 41, 373 P.3d at 107 (focusing on 

a plaintiff’s claims).  The focus is not on outside issues or collateral administrative litigation 

between the parties in another state.  FTB can find no case where a Nevada court 

determined the prevailing party by considering issues outside the case from another 

jurisdiction. 

And Nevada’s approach is echoed by multiple other states that hold prevailing party 

analysis focuses only on what occurred in litigation before the trial court and not on outside 

issues.  See Reyher v. State Farm Mut. Auto. Ins. Co., 280 P.3d 64, 72 (Colo. App. Ct. 

2012) (“[T]he focus of the prevailing party analysis is not on procedural victories during the 

course of the litigation, but on the final disposition of the substantive issues.”); see also 

                                                 

audit in 1993 and beyond. 
 
July 22, 2002 Letter from Hyatt’s Counsel to FTB (emphasis in original), attached as Exhibit 
I. 
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Intercontinental Group Partnership v. KB Home Lone Star L.P., 295 S.W.3d 650, 656 (Tex. 

2009) (“Neither law nor logic favors a rule that bestows ‘prevailing party’ status upon a 

plaintiff who requests $1 million for actual injury but pockets nothing except a jury finding 

of non-injurious breach; to prevail in a suit that seeks actual damages . . . there must be a 

showing that the plaintiff was actually harmed, not merely wronged.”); Niguel Shores 

Comm. Ass’n v. Buehler, 2002 WL 31121089 at *5 (Ca. App. Ct. 2002) (“We question 

whether issues decided outside of the litigation are relevant to determining the prevailing 

party.”).  This laser focused approach was perhaps stated best by the Idaho Supreme Court 

when it said “[i]n determining the prevailing party, the court examines the final result 

obtained in relation to the relief sought, whether there were multiple claims or issues, and 

the extent to which either party prevailed on each separate issue or claim.”  American 

Semiconductor, Inc. v. Sage Silicon Solutions, LLC, 162 Idaho 119, 134, 395 P.3d 338, 

353 (2017). 

In this case, there is no doubt that FTB prevailed on all the claims and issues 

involved in the case because the U.S. Supreme Court found that Nevada courts lacked 

jurisdiction over FTB.  Though Hyatt brought eight separate claims against FTB, they have 

now all been dismissed for lack of jurisdiction.  And though Hyatt sought hundreds of 

millions of dollars for purported torts during FTB’s audit of his residency, he walks away 

with no monetary recovery.  Finally, though Hyatt invited this Nevada court to become 

involved in the California residency audit by declaring him a Nevada resident, he also lost 

on this claim because the Court does not have jurisdiction over FTB.  Comparing the final 

result to the relief sought by Hyatt, FTB is clearly the prevailing party.  See id. 

e. Hyatt’s argument that FTB was a “fortuitous beneficiary” of a 
change in law and thus not the prevailing is similarly without 
legal support. 

 At the September 3, 2019 hearing, Hyatt also argued that FTB could not be the 

prevailing party because of purported case law holding that “when the underlying law in a 

case changes . . . and a party is a fortuitous beneficiary . . . that does not mean [the party] 

is the prevailing party.”  Sept. 3 Trans. at 11:18-23.  FTB has exhaustively searched cases 
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from the Nevada Supreme Court and has not located any case suggesting a winning party 

benefitting from a change in law should be punished when determining prevailing party 

status.   

Moreover, FTB was not a “fortuitous” beneficiary of any change in law.  See Black’s 

Law Dictionary, 8th Ed. 2004 (defining a “fortuitous event” as a “happening that, because 

it occurs only by chance or accident, the parties could not have reasonably foreseen.”).  On 

the contrary, FTB caused the change in law by asserting immunity immediately in the 

lawsuit and twice appealing the issue to the U.S. Supreme Court and convincing the U.S. 

Supreme Court of the merits of FTB’s argument.  Compare with Petrone v. Sec’y of Health 

& Human Servs., 936 F. 2d 428, 430 (9th Cir. 1991) (noting a party could not benefit from 

Congress changing a law during the pendency of its case because “no clear causal 

relationship” existed between the lawsuit and the congressional action).  Specifically, FTB 

raised immunity and Nevada’s lack of jurisdiction in its first filings in this case.  See Exhibit 

J, FTB’s Answer to First Amended Complaint at 6:24-26 (asserting lack of jurisdiction as 

an affirmative defense); see also Exhibit K, FTB’s Motion for Judgment on the Pleadings 

at 8:23-12:4 (arguing the Court does not have jurisdiction under several constitutional 

principles); Exhibit L, FTB’s Motion for Summary Judgment at 2:1-23, all on file with the 

Court.  FTB maintained that position for the next two decades before prevailing in the U.S. 

Supreme Court.  This is not a fortuitous change, but rather a change that FTB specifically 

brought about, and so FTB should be rewarded for its litigation success. 

2. Prevailing Party Analysis Does Not Apply To FTB’s Offer Of 
Judgment. 

Finally, it appears that Hyatt is trying to distract the Court from FTB’s offer of 

judgment and the fee-shifting penalties in NRCP 68 that make Hyatt liable for FTB’s post-

offer of judgment attorney’s fees and costs and further foreclose on Hyatt’s ability to recover 

his own attorney’s fees and costs.  To be clear, prevailing party analysis only applies to 

attorney’s fees and costs sought pursuant to NRS Chapter 18.  NRS 18.020 provides that 

“[c]osts must be allowed of course to the prevailing party against any adverse party against 
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whom judgment is entered . . . in an action for the recovery of money or damages, where 

the plaintiff seeks to recover more than $2,500.”  NRS 18.020(3).  Similarly, NRS 18.010 

requires the Court to award fees “to a prevailing party when the prevailing party has not 

recovered more than $20,000” or “without regard to the recovery sought,” when the Court 

finds that the non-prevailing party brought claims without “reasonable ground or to harass 

the prevailing party.”  NRS 18.010(2)(a)-(b).  Thus, if the Court determines a prevailing 

party in this case pursuant to its request for supplemental briefing, that determination only 

informs awarding fees or costs based upon NRS Chapter 18. 

By comparison, however, NRCP 68 does not require the Court to determine the 

prevailing party.  Instead, NRCP 68 is a fee shifting statute “designed to facilitate and 

encourage settlement.”  Matthews v. Collman, 110 Nev. 940, 950, 878 P.2d 971, 978 

(1994).  The statute saves “time and money for the court system, the parties, and the 

taxpayers . . . by rewarding a party who makes a reasonable offer and punishing the party 

who refuses to accept such an offer.”  Dillard Dep’t Stores, Inc. v. Beckwith, 115 Nev. 372, 

382, 989 P.2d 882, 888 (1999).  Specifically, the rule allows a party to “serve an offer in 

writing to allow judgment to be taken . . . to resolve all claims in the action between the 

parties to the date of the offer, including, costs, expenses, interest, and if attorney fees are 

permitted by law or contract, attorney fees.”  NRCP 68(a).  If an offeree rejects the offer of 

judgment and proceeds to a final judgment, the rule requires the Court to conduct an 

apples-to-apples analysis of the offeree’s ultimate judgment versus the amount of the offer 

of judgment.  See also McCrary v. Bianco, 122 Nev. 102, 107, 131 P.3d 573, 576 (2006) 

(detailing the appropriate apples-to-apples numerical analysis under NRCP 68).   

If an offeree does not obtain a judgment greater than the offer of judgment, the 

offeree may not recover its own attorney’s fees and costs and NRCP 68 shifts the offeror’s 

post-Offer attorney’s fees and costs to the offeree.  See NRCP 68(g) (“To invoke the 

penalties of this rule, the court must determine if the offeree failed to obtain a more 

favorable judgment” than the offer).  Thus, an offeree could “prevail” on its claims in the 

case and still be punished under NRCP 68 if the offeree’s recovered judgment was less 
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than the offer it rejected.   

Here, FTB’s Offer was for $110,000.  See Exhibit E.  Because Hyatt recovered 

nothing after Hyatt III, he therefore failed to beat the Offer.  NRCP 68(f) therefore applies 

to shift FTB’s post-Offer fees and costs to Hyatt.  As important, NRCP 68(f) precludes Hyatt 

from recovering his own attorneys fees and costs.  Consequently, the prevailing party 

analysis relevant to NRS Chapter 18 does not apply to Hyatt, and FTB surmises Hyatt only 

suggests it to distract the Court from the enforceability of FTB’s Offer.   

III. CONCLUSION. 

 Nevada precedent sets a clear pathway forward for the Court.  First, the Court must 

vacate the prior 2008 judgment in Hyatt’s favor and enter a new judgment in FTB’s favor.  

As with all other cases, this one requires a final judgment for finality purposes, and that 

judgment can only be in FTB’s favor given Hyatt III.   

Second, FTB is the prevailing party in this case.  The U.S. Supreme Court has 

already found that FTB was the prevailing party in this case when it awarded FTB costs on 

appeal.  Moreover, because of Hyatt III, Hyatt did not win on any of his claims for relief, 

and instead it was FTB that achieved each of its litigation objectives.  In such 

circumstances, FTB is the prevailing party. 

 Accordingly, FTB respectfully asks that the Court enter FTB’s proposed final 

judgment (Exhibit A).  

Dated this 15th day of October, 2019. 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
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CERTIFICATE OF SERVICE 

I certify that on this 15th day of October, 2019, I caused a true and correct copy of 

the FTB’s BRIEF RE THE REQUIREMENT OF ENTRY OF JUDGMENT IN FTB’S FAVOR 

AND DETERMINATION THAT FTB IS PREVAILING PARTY to be electronically filed and 

served to all parties of record via this Court’s electronic filing system to all parties listed on 

the e-service master list: 

 

 
      /s/  Beau Nelson       
     An employee of McDonald Carano LLP 
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APEN 
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 
GILBERT P. HYATT,  
  

Plaintiff,  
 vs.  
  
FRANCHISE TAX BOARD OF THE STATE 
OF CALIFORNIA, and DOES 1-100, inclusive, 

 
Defendants.  
 

Case No.: 98A382999 
Dept. No.: X 
 
APPENDIX OF EXHIBITS IN 
SUPPORT OF FTB’s BRIEF RE THE 
REQUIREMENT OF ENTRY OF 
JUDGMENT IN FTB’S FAVOR AND 
DETERMINATION THAT FTB IS 
PREVAILING PARTY 
 
(Volume 1) 
 
 

 
Defendant Franchise Tax Board of the State of California “FTB”) hereby submits an 

APPENDIX OF EXHIBITS IN SUPPORT OF FTB’s BRIEF RE THE REQUIREMENT OF 

ENTRY OF JUDGMENT IN FTB’S FAVOR AND DETERMINATION THAT FTB IS 

PREVAILING PARTY: 

Ex. Exhibit Description Volume  
No. 

Bates No. 

A Proposed Judgment 1 001-004 

B Complaint 1 005-027 

C Ninth Circuit Court of Appeals 
Brief 

1 028-050 

D Docket Report of Eighth 
Judicial District Court in Case 
No. 98-A382999 as of 
10/8/2019 

1-2 051-489 

Case Number: 98A382999

Electronically Filed
10/15/2019 4:38 PM
Steven D. Grierson
CLERK OF THE COURT
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Ex. Exhibit Description Volume  
No. 

Bates No. 

E Offer of Judgment 3 490-493 

F 2008 Judgment 3 494-502 

G U.S. Supreme Court Cost 
Award 

3 503-506 

H Hyatt’s Supplemental  
Answering Brief Following 
Mandate from the Supreme 
Court of the United States 
(relevant portions) 

3 507-512 

I July 22, 2002 Letter from 
Hyatt’s Counsel to FTB 

3 513-516 

J Answer to First Amended 
Complaint 

3 517-526 

K Defendant’s Motion for 
Judgment on the Pleadings 

3 527-607 

L FTB’s Motion for Summary 
Judgment 

3 608-658 

 
Dated this 15th day of October, 2019. 
 

McDONALD CARANO LLP 

 /s/ Pat Lundvall   
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
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CERTIFICATE OF SERVICE 

I certify that on this 15th day of October, 2019, I caused a true and correct copy of 

the APPENDIX OF EXHIBITS IN SUPPORT OF FTB’s BRIEF RE THE REQUIREMENT 

OF ENTRY OF JUDGMENT IN FTB’S FAVOR AND DETERMINATION THAT FTB IS 

PREVAILING PARTY (VOLUME 1) to be electronically filed and served to all parties of 

record via this Court’s electronic filing system to all parties listed on the e-service master 

list: 

 

 
      /s/  Beau Nelson       
     An employee of McDonald Carano LLP 
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JUDG 
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 
GILBERT P. HYATT,  
  

Plaintiff,  
 vs.  
  
FRANCHISE TAX BOARD OF THE STATE 
OF CALIFORNIA, and DOES 1-100, inclusive, 

 
Defendants.  

Case No.: 98A382999 
Dept. No.: X 
 
JUDGMENT 

 

This case was remanded and remitted to this Court pursuant to Order of Remand 

dated August 5, 2019, a copy of which is attached.  

NOW, THEREFORE, in accord with the Order of Remand, judgment is entered 

against plaintiff Gilbert P. Hyatt and in favor of defendant Franchise Tax Board of the 

State of California, as follows: 

IT IS ORDERED, ADJUDGED AND DECREED the previous Judgment dated 

September 8, 2008 entered in favor of plaintiff Gilbert P. Hyatt is vacated; and 

/ / 

/ / 

/ /  

/ /   
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Judgment is 

entered in favor of defendant Franchise Tax Board of the State of California against 

plaintiff Gilbert P. Hyatt on any and all claims asserted in this action. 

 

Dated this ____ day of August, 2019. 

 

_________________________________ 
DISTRICT COURT JUDGE 

Submitted by: 
 
McDONALD CARANO LLP 
 
 
      
Pat Lundvall (NSBN 3761) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102  
Telephone: (702) 873-4100 
lundvall@mcdonaldcarano.com 
 
Attorneys for Defendant  
Franchise Tax Board of the State of California 
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CERTIFICATE OF SERVICE 

I certify that on this ___ day of September, 2019, I caused a true and correct copy of 

the JUDGMENT to be electronically filed and served to all parties of record via this Court’s 

electronic filing system to all parties listed on the e-service master list: 

 

 
            
     An employee of McDonald Carano LLP 
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.HUTCHISON & STEFFEN 

3 530 South Fourth Street 
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4 (702)385-2500
g

5 Attorneys for Plaintiff 

6 

7 pi 

GILBERT P. HYATT, Case No. k3s>2„.7 9 

11 
V. 

10 Dept. No. 
Docket No. 

13 STATE OF CALIFORNIA, and DOES 

12 
FRANCHISE TAX BOARD OF THE 

COUP LAT1SI 

1-100, inclusive, Jury Trial Demanded 

15 1   Declaratory Relief, Significant 

14 
Defendants. Exempt front Arbitration: 

Public Policy tnd Amount in Excess 
16 Of 540,000 

17 Plaintiff, Gilbert 1. Hyatt, complains against defendants, and each of them, as follows: 

18 2461R303LS 

19 I . Plaintiff resides in Clark County, Nevada and has done so since September 26, 199 L 

20 2. Defendant Franchise Tax Board of the State of California thereinafter •FTB') is a 

21 govermnental agency of the State of California with its principal office located in Sacramento. 

22 California, arida district office located in Los *Angeles, California. TheF113's funCtion is to ens= 

23 the collection of state income taxes from California residents and from income earned in California 

24 by non-residents. 

25 3. The identity and capacities of the defendants designated as Does 1 through 100 are so 

26 designated by plaintiff because of his intent by this complaint to include as named defendants every 

27 individual or entity who, in concert with the FTB as an employee, representative, agent or 

28 independent contractor, committed the tOrt0119 acts described in this complaint. The true names 
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and capacities of these Doe defendants are presently known only to the PTI3, who committed the 

2 tortious acts in Nevada with the assistance of said Doe defendants who are designated by fietitioug 

3 names only until plaintiff is able, through discovery, to obtain their true identities and capacities; 

4 upon ascertaining the true names and capacities of these Doe defendants. plaintiff shall proniptl> 

5 amend this complaint to properly name theca by their actual identities and capacities. For pleading 

6 purposes, whenever this complaint refers to "defendants,' it shall refer to these Doe defendants. 

7 whether individuals, corporations or other forms of associations or entities, until their true names 

8 are added by amendment along with particularized facts concerning their conduct in the 

9 commission of the tortiOus acts alleged herein. 

10 4, Plaintiff is informed and believes, and on that basis alleges, that defendants, in acting 

1 or omitting to act as alleged, acted or omitted to act within the course and scope of their 

12 employment or agency, and in furtherance of their employer's or principal's business, whether the 

13 employer or principal be FT13 or some other governmental agency or employer or principal whose 

14 Identity is not yet known; and that FT33 and defendants were otherwise responsible and liable for 

15 the sets and omissions alleged. herein. 

16 5. This action is exempt from the court-annexed arbitration program, pursuant to Rule 3, 

17 because: (1) this is an action for, inter Ella, declaratory relief; (2) substantial issues rsf public policy 

18 are implicated concerning the sovereignty of the State of Nevada and the integrity of its territorial 

19 boundaries as opposed to governmental agencies of another state who enter Nevada in an effort to 

20 extraterritorially, arbitrarily and -deceptively eafotce their policies, rules and regulations on 

21 residents of Nevada in.general, and plaintiff Gilbert P. Hyatt in particular; and (3) the sums of 

22 money and damages involved herein far exceed the 540,000.00 jurisdictional limit of the arbitration 

23 program. 

24 6. Plaintiff hereby requests a jury trial for his Second, Third, Fourth, anti Fifth Causes of 

25 Action_ 

26 511 M1SIARY_Or CLAIMS 

27 7. Plaintiff, by this action, seeks: (1) declaratory relief under NM 30.010 et seq. to 

29 confirm plaintiff's status as a Nevada resident effective as of September 26, 1991 and cootirwirts 

1.41JTG“191 01.4 
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to the present and, correspondingly, his non-residency during said period in California; (2) recovery 

2 of compensatory and punitive damages against the FIB and the defendants for invasion of 

3 plaintiff's right of privacy resulting from their investigation in Nevada of plaintiff's residency, 

4 domicile and place of abode and causing (a) an unreasonable intrusion upon plaintiff s seclusion, 

5 (b) an unreasonable publicity given to private facts, and (c) casting plaintiff in a false light; and (3) 

6 recovery of compensatory and punitive damages against the FTB and the defendants for their 

7 outrageous conduct in regard to their investigation in Nevada of plaintiffs residency, domicile end 

g place of abode. The claims specified in this paragraph constitute five separate causes of action as 

9 hereinafter set forth in this complaint 

10 Ea:01AL JJACKGRQUTD 

11 plaintiff's Realgeney_in Nevada 

12 B. Plaintiff moved to the State of Nevada, County of Clark, and established full-time 

13 residency here on September 26, 1991 and has remained a fall-time, permanent resident shire that-

4 time. Prior to his relocation to Nevada, plaintiff resided in Southern California. Plaintiff is a 

1S highly successful inventor. Specifically, plaintiff has been granted numerous important patents for 

16 a wide range of inventions relating to computer technology. Plaintiff primarily works alone in the 

17 -creation and. development of his inventions and greatly values his privacy both in his personal life 

18 and business affairs. After certain of his important inventions were granted patents in 1990, 

19 plainti ETbeganree eiving a great deal of unwanted and unsolicited publicity, notoriety and attention, 

20 To greater protect his privacy, to enjoy the social, recreational, and financial advantages Nevada 

21 has to offer, and to generally erthance the quality of his life and environment, plaintiff relocated 

22 to Nevada on September 26,1991. This move took place after much consideration and almost an 

23 entire year of planning. 

24 9. The following events are indicative of the fact that on September 26, 1991, plait-air 

2$ commenced both his residency and intent to remain in Nevada, and a continuation of both dawn 

26 to the present: (1) the sale of plaintiff's California borne in October 1991: (2) his renting and 

27 residing at an apartment in Las Vegas commencing in October 1991 and continuing until April 

28 1992 when plaintiff closed the purchase of a home in Las Vegas; (3) in November 1991. Plaintiff 
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registered to vote in Nevada, obtained a Nevada driver's license, and joined a religious 

2 ► organization in Las Vegas; (4) plaintiffs' extensive search, commencing in December 1991, for a 

3 new home in Las Vegas, and in the process utilizing the sertrices of various real estate brokers; (5) 

4 during the process of finding a home to purchase, plaintiff made numerous offers to buy; (6) 

5 plaintiff's purchase of a new home in Las Vegas on April 3, 1992; (7) plaintiff maintained and 

• 6 I expanded his business interests from Las Vegas; and (B) plaintiff has, through the years from 

7 September 26, 1991 and down to the present, contacted persons in high political office, in the 

8 professions, and other walks of life, as a true Nevada resident of some renown would, not 

9 concealing the fact of his Nevada residency. In sum, plaintiff has substantial evidence, both 

10 testimonial and documentary, in support of the fact of his MI-time residency, domicile and place 

11 of abode in Nevada commencing on September 26, 1991 and continuing to the present. 

12 The 170 arttliefendantt'Ap vestfution_of Nevada 

13 10. Because plaintiff was a resident of California for part of 1991, plaintiff flied a Part-

14 Year state income tax return with the State of California for 1991 (the '1991 Return"). Said return 

15 reflects plaintiff's payment of state income taxes to California for income earned during the period 

16 of January 1 through September 26, 1991. 

17 11. In or about June of 1993 — 21 months after plaintiff moved to Nevada — far reasons 

18 that have never been specified, but arc otherwise apparent, the FTB began an audit of the 199.1 

19 Return. In or about July of 1.993, as part of its audit, the FTB began to investigate plaintiff by 

20 making or causing to be made numerous and continuous contacts directed at Nevada. Initially, the 

21 FTB sent requests to Nevada goverrunerit agencies for information concerning plaintiff a paper 

22 foray that continued for the next several years. 

23 12. In or about January of 1995, FTB auditors began planning a trip to Las Vegas, the 

24 purpose of which was to enhance and expand the scope of their investigation of plaintiff. In March 

2S of 1995, the FTB and defendants commenced a "hands an" investigation of plaintiff that included 

26 unannounced confrontations and questioning about private details of plaintiffs life. These 

27 intrusive activities were directed at numerous residents of Nevada, including plaintiffs current and 

26 1 former neighbors, employees of businesses and stores frequented by plaintiff. and alas, even his 
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13. Both prior and subsequent to the intrusive, "hands on" investigations described in 

paragraph 12, above, the FTB propounded to numerous Nevada business and professional entities 

and individual residents of Nevada "quasi-subpoenas" entitled "Demand to Furnish Information-

which cited the FTB's authority under California law to issue subpoenas and demanded that the 

recipients thereof produce the requested information concerning plaintiff. Plaintiff is informed and 

believes, and therefore alleges, that the FTB never sought permission from a Nevada court or any 

Nevada government agency to send such "quasi-subpoenas" into Nevada where. induced by the 

authoritative appearance of the inquisitions, many Nevada residents and business entities did 

respond with answers and information concerning plaintiff. 

14. Subsequent to tha documentary and "hands on" forays into Nevada by the FTB and 

defendants, the FTB also sent correspondence, rather than uquasi-subpoenas,' to Nevada Governor 

Bob Miller, Nevada Senator Richard Bryan and other government officials and agencies seeking 

information regarding plaintiff and his residency in Nevada. Plaintiff is Rather informed and 

believes, and therefore alleges, that the FIT intentionally sent unauthorized "quasi-subpoenas" 

(i.e., "Demand to Furnish Information") to private individuals and businesses in a successful 

attempt to coerce their cooperation through deception and the pretense of an authoritative demand, 

while on the other hand. sending respeetlig letter requests for information to Nevada governmental 

agencies and officials who undoubtedly would have recoiled at the attempt by the FTB to exercise 

extraterritorial authority in Nevada through the Outrageous means of the bogus subpoenas. 

15. Plaintiff neither authorized the FTB's aforementioned documentary and pretentious 

forays into Nevada, nor was plaintiff ever aware that such information was being sought in such 

a manner until well after the "quasi-subpoenas° had been issued and the responses received. 

Similarly, plaintiff had no knowledge of the FTB and defendants' excursions to Las Vegas to 

investigate plaintiff or the FTB's correspondence with Nevada government agencies and officials 

until well aster such contacts had taken place. Upon information and belief, plaintiff alleges that 

all of the above-described activities were calculated to enable the FTB to develop a colorable basis 

for assessing a huge tax against plaintiff despite the obvious fact that the FIB was poesesling 
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3 

against a bona fide resident of Nevada. 

sintuangnualipi. 

16. On April 23,1996, after the YTS had completed its audit and investigation of the 1991 

4 Return, the PTB sent a Notice of Proposed Assessment (i.e., a formal notice that taxes are owed) 

5 to plaintiff in which the 1;7B claimed plaintiff vas a resident of California — riot Nevada — until 

6 April 3, 1992. The FTB therefore assessed plaintiff California state income tax far the period of 

7 September 26 through December 31 of 1991 in a substantial amount_ Moreover, the FT131 also 

8 assessed a penalty against plaintiff in an amount almost equal to the assessed tax after summarily 

9 concluding that plaintiffs non-payment of the assessed tax, based upon his asserted residency in 

10 Nevada and non-residency in California, was fraudulent. 

It 37. Plaintiff, who demonstrably is and was at all times pertinent hereto, a bona fide resident 

12 of Nevada should not be forced into a California forum to seek relief from the unjust and tortious 

13 i attempts by the FTEt to extort unlawful taxes from this Nevada resident. Plaintiff avers that the 
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manufactured issue of his residency in Nevada for the period of September 26 through December 

31 of 1991 should be determined in Nevada. She stare of Plaintiff's residence. The FTB is in effect 

attempting to impose an "exit tax" on plaintiff by coercing him into administrative procedures and 

possible future court action in California. The FTB has arbitrarily, maliciously and without support 

in law or fact, asserted that plaintiff remained a California resident until he purchased and closed 

escrow on a new home in Las Vegas on April 3, 1992. In a word, the FTB's prolonged and 

monumental efforts to find a way — any way — to effectively assess additional income taxes 

against plaintiff after he changed his residency from California to Nevada is based upon 

governmental greed. arising from the FTErs eventual awareness of the financial success plaintiff 

has realized since leaving California and becoming a bona fide resident of the State of Nevada. 

The aforesaid date of Nevada residency accepted by the FTB with respect to the 1991 Report is 

over six months after plaintiff moved to Nevada with the intent to stay and began, he thought, to 

enjoy all the privileges and advantages of residency in. his new state. 

The FTQs C.ontiouinelorsuit o(Dadritiff in/levada 

18. On or about April 1, 1996. plaintiff received formal notice that the FTB had 
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commenced an investigation Into the 1992 tax year and that its tentative determination was that 
plaintiff would also be assessed California state income taxes for the period oflanuary 1 through 
April 3 of 1992. 

19. On or about April 10. 1997 and May 12, 1997 respectively, plaintiff received notices 
from the FIB that it would be issuing a formal "Notice of Proposed Assessment" in regard to the 
1992 tax year in which it will seek back taxes ftom plaintiff for income earned during the period 
of January 1 through April 2, 1992 and in. addition would seek penalties for plaintiff's failure to 
file a state income tax return for 1992. 

20. Prior to the FT3 sending the formal Notice of Proposed Assessment for the 1992 tax 
year, a representative of the FTB stated to one of plaintiff's representatives that disputes over such 
assessments by the FIB always settle at this stage as taxpayers do not want to risk their personal 
financial information being made public. Plaintiff understood this steternent to be a strong 
suggestion by the FIB that he settle the dispute by payment of some portion of the assessed taxes 
and penalties. Plaintiff refused, and continues to refuse to do so, as he has not been a resident or 
California since his move to Nevada on September 26, 1991, and it remains clear to him that the 
FTB is engaging in its highhanded tactics to extort "taxes and Penalties' from him that he does not 
legally or morally owe. 

21. On or about August 14. 1997, plaintiff received a formal Notice of Proposed 
Assessment for 1992. Despite the FTB's earlier written statements and findings that plaintiff 
becarnea Nevada resident at least as of April 3,1992 and its statement in such Notice ofProposed 
Assessment that "We [the FIB) consider you to be a resident of this state [California] through 
April 2, 1992,' such notice proceeded to assess California state income taxes on plaintiffs income 
for the entire year of 1992. Specifically, the FTB assessed plaintiff state income taxes for 1992 
in an amount five times greater than that for 1991, assessed plaintiff a penalty almost as great as 
the assessed tax for alleged fraud in claiming he was a Nevada resident during 1992, and stated that 
interest accrued through August 14, 1997 (roughly the equivalent of thepenalty) was also owed 
on the assessed tax and penalty. In short, the State of California, through the FM, sent plaintiff 
a bill ibr the entire 1992 tax year, which was fourteen times the amount of tax it initially assessed 

- 
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for 1991, and in so doing asserted that plaintiff was -a California resident for the entire year," 
Without explanation the Fila ignored its earlier finding and written acknowledgment that plaintifT 
was a Nevada resident at least as of April 3. 1992. This outrage is a transparent effort to extort 
substantial sums of money from a Nevada resident. 

22, Plaintiff is informed and believes, and therefore alleges, chat the FTB intends to engage 
in a repeat of the 'hands extraterritorial investigations directed at plaintiff within the State of 
Nevada in an effort to conjure up a colorable basis for justifying its frivolous, extortionate Noticed 
of Proposed Assessment for the 1992 tax year. 

23. Plaintiff is informed and believes,, and therefore alleges, that the 7113 may continue to 
assess plaintiff California state income taxes for the years 1993, 1994, 1995, 1996 and beyond 
since the FTB has now disregarded its own conclusion regarding plaintiff's residency in Nevada 
as of April 3, 1992, and is bent on charging him with a staggering amount of taxes. penalties and 
interest Irrespective of his status as a bona fide resident of Nevada. It appears from its actions 
concerning plaintiff. that the F7'B has embraced a new theory of liability that in effect declares 
"once a California resident always a California resident" as long as the victim continues to generate 
significant antounts of income. Thus, the FTB has raised an invisible equivalent of the iron curtain 

T1) e3T8' a Naive 

24. Plaintiff is informed and believes, and therefore alleges, that the FT13 has no credible, 
admissible: evidence that plaintiffivas a California resident at anytime after September of 1991, 
despite the FI13's exhaustive extraterritorial investigations in Nevada. The F1'8 has acknowledged 
in its own reports that plaintiffsold his California home on October 1, 1991, that plaintiff rented 
en apartment in Las Vegas from November 1991 until April 1992 and that plaintiff purchased a 
home in Las Vegas in April 1992. 

25. Plaintiff is informed and believes, and therefore alleges, that the assessments by the 
FTB against plaintiff for 1991 and 1992 result from the fact that almost two years after plaintiff 

moved from California to Nevada art FIB investigator read a magazine article about plaintiff's 

wealth and the FT13 thereafter launched its investigation in the hope of extracting a sigrti ileant 
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settlement from plaintiff. Plaintiff is further infbrrned and believes, and therefore alleges, that the 

FTB has assessed a fraud penalty against plaintiff for the 1991 tax year and issued a Notice er 

Proposed Assessment assessing plaintiff fot the entire 1992 tax year and a fraud penalty for the 

same year to intimidate plaintiff and coerce him into paying some significant amount of tax for 

income earned after September 26, 1991, despite its awareness that plaintiff' actually became 2 

Nevada resident at that time. Plaintiff alleges that the FIB'S efforts to coerce plaintiff into sharing 

his hard-earned wealth despite having no lawful basis for doing so, constitutes malice and 

oppression. 

Jurisdiction 

26. This Court has personal jurisdiction over the FTB pursuant to Nevada's "long-arm" 

statute, NRS 14.065 etaeq., because of the 1/TB's tortious extraterritorial contacts and invettigatory 

conduct within the State of Nevada ostensibly as part of its auditing efforts to undermine plaintiff's 

status as a Nevada resident, but in reality to create a colorable basis for maintaining that plaintiff 

continued his residency in California during the period September 26, 1991 to December 31, 1991 

and beyond. 

27. Plaintiff is infort?ed and believes, and therefore alleges, that the 1-TB has a pattern and 

practice of entering into Nevada to investigate Nevada residents who were formerly residents of 

California, and then assessing such residents California state income taxes for time periods 

subsequent to the date when such individuals moved to and established residency in Nevada, 

kIRST CAUSE OF ACJIQN 

(For Declamatory Rellefl 

28. Plaintiff realleges and incorporates herein by reference each and every allegation 

contained in paragraphs I through 27 above, as though set forth herein verbatim. 

29. Pursuant to California law, in determining whether an individual was s resident of 

California for a certain time period thereby making such individual's income subject to California. 

state income tax during such period, the individual must have been either domiciled in California 

during such period for "other than a temporary or transitory purpose:' Zge Cal. Rev. & Tax Code 

§ 11014. The FIB'S awn regulations and precedents require that it apply certain factors in 
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determining an individual's domicile and/or whether the individual's presence in California (or 

outside of California) was more than temporary or transitory, 

(a) 122inkl1e• 

Domicile is determined by the individual's physical presence in California with 

'Meet to stay or if absent temporarily from California an intuit to return. Such intent is 

determined by the acts and conduct of the individual such as: (1) where the individual is 

registered to vote and votes; (2) location of the individual's permanent home; (3) 

comparative size of homes maintained by the individual in different states; (4) where the 

individual files federal income tax returns; (5) comparative time spent by the individual in 

different states; (6) cancellation of the individual's California homeowner's property tax 

exemption; (7) obtaining a driver's license from another state; (8) registering a car in 

another state; (9) joining religious, business and/or social organizations In another state; 

and (10) establishment of a successful business in another state by an individual who is self 

employed. 

(b) Trarille1312ZALTaalilaallIee.e.U. 

The following contacts which are similar although not identical to those used to 

determine domicile are important in determining whether in individual was in California 

(or left California) for a temporary or transitory purpose: (1) physical presence of the 

individual in California in comparison to the other state or states; (2) establishment of a 

successful business in another state by an individual who is self employed; (3) extensive 

business interest outside of California and active participation in such business by the 

individual; (4) banking activity in California by the individual is given some, although not 

a great deal of, weight; (5) rental of property in another state by the individual; (6) 

cancellation of the individual's California homeowner's property,tax exemption; (7) hiring 

professionals by the individual located in another state; (8) obtaining a driver's license from 

another state; (9) registering a car in another state; (10) joining religious, business and/er 

social organizations in another state; and (11) where the individual is registered to vote and 

votes. 

-10-
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30. The FTB's assessment of taxes and a penalty for 1991 is based upon the FIB'S 

conclusion in the first instance chat plaintiff did not become a resident of Neirada until April 3, 

1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In coming to such,, 

a conclusion, the FTB discounted or refused to consider a. multitude of evidentiary facts which 

contradicted the PTIi's conclusion, and were the type of facts the FTB's own regulations and 

precedents require it to, consider. Such facts include, but are not limited to, the following: (1) 

plaintiff sold 'his California home on October 1, 1991; (2) plaintiff rented and resided at an 

apartment in Las Vegas from October 1, 1991 until April of 1992; (3) plaintiff registered to vote, 

obtained a Nevada's driver's license (thereby relinquishing his California driver's license), and 

joined a Las Vegas religious organization in November of 1991; (4) plaintiff terminated his 

California home owner's exemption effective October 1, 1991; (5) plaintiff began actively 

searching for a house to buy in Las Vegas, and submitted numerous offers on houses in Las Vegas, 

commencing in December of 1991; (6) plaintiff's offer to purchase a home in Las Vegas was 

accepted in March of 1992 and escrow closed on such purchase on April 3, 1992; and (7) plaintiff's 

new home in Las Vegas was substantially larger than the home in Southern California, which he 

sold in October of 1991. 

31. An actual controversy exists as to whether plaintiff was a full-time resident of Nevada 

— not California — commencing on September 26, 1991 through December 31, 1991 and 

continuing thereafter through the year 1992 and beyond Plaintiff contends that under either 

Nevada or California law, or both, be was a full-time, bona fide resident of Nevada throughout the 

referenced periods and down to the present, and that the FTB ignored its own regulations and 

precedents in finding to the contrary, and that the FTB has no jurisdiction to impose a tax 

obligation on plaintiff during the contested periods. Plaintiff also contends that the FTB had no 

authority to conduct an. extraterritorial investigation of plaintiff in Nevada and no authority to 

propound 'quasi-subpoenas" to Nevada residents and businesses, thereby 'seeking to coerce the 

cooperation of said Nevada residents and businesses through an unlawful and tortious deception, 

to reveal information about plaintiff. Plainti ff is informed said believes, and therefore alleges. tltnt 

the FTD contends in all respects to the contrary. 
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32. Plaintiff therefore requests judgment of this Court declaring and confirming plainti ff s 

status as a full-time, bona fide resident of the State of Nevada effective from September 26, 1991 

to the present; and for judgment declaring the FTB's extraterritorial investigatory excursions into 

Nevada, and the submission of 'quasi-subpoenas" to Nevada residents without approval from c 

Nevada court or governmental agency, as alleged above, to be without authority and violative of 

Nevada's sovereignty and territorial integrity, 

SLCOlarigliaLCILACJIM 

(For Invasion of Privacy — Unreasonable Intrusion Upon The Seclusion of Another) 

33. Plaintiff realleges and incorporates herein by reference each and every allegation 

contained in paragraphs 1 through 27, and 29 throu.g,h 31, above, as though set forth herein 

verbatim. 

34. Plaintiff is informed and believes, and therefore alleges, that neighbors, businesses, 

government officials and others within Nevada with whom plaintiff has had and would reasonably 

expect in the future to have social or business interactions, were approached and questioned by the 

FTB and defendants who disclosed or implied that plaintiff was under investigation in California, 

and otherwise acted in such a manner as to cause doubts to arise concerning plaintiffs integrity and 

moral character. Moreover, as part of the audit/investigation in regard to the 1991 Return, plaintiff 

turned over to the FTB highly personal and confidential information with the understanding that 

it would remain confidential. The FTB even noted in its own internal documentation that plaintiff 

had a significant concern In regard to the protection of his privacy in turning over such information. 

At the time this occurred, plaintiff was still hopeful that the FTB was actually operating in good 

faith, a proposition that, as noted throughout this complaint, proved to be utterly false. 

35. Plaintiff is informed and believes, and therefore alleges, that the FTB and defendants 

nevertheless violated plaintiff's right to privacy in regard to such information by revealing it to 

third parties and otherwise conducting an investigation in Nevada through which the FTB and 

defendants revealed to third parties personal and confidential information, which plaintiff' had every 

right to expect would not be revealed to such parties. 

- 12 - 
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36. Plaintiff is informed and believes, and therefore alleges, that the FTB and defendants' 
2 extensive probing and investigation of plaintiff, including their actions both occurring within ) 
3 4 Nevada and directed to Nevada from California, were performed with the intent to harass, annoy, 
4 vex, embarrass arid intimidate plaintiff such that he would eventually enter into a settlement with 
5 the FTB concerning his residency during the disputed time periods and the taxes and penalties 
6 allegedly owed. Such conduct by .the FTS and defendants did in fact harass, annoy, vex and 
7 embarrass Hyatt, and syphon his time and energies from the productive work in which he is 
8 engaged. 

9 37. Plaintiff is informed and believes, and therefore alleges, that the FTB and defend anus 
10 through their investigative actions, and in particular the manner in which they were carried out in 
11 Nevada, intentionally intruded into the solitude and seclusion which plaintiff had specifically 
12 sought by moving to Nevada. The intrusion by the Filii and defendants was suoh that any 
13 reasonable person, including plaintiff, would find highly offensive. 
14 38. As a dir t proximate, and foreseeable result of the FTB and defendants' 
15 aforementioned invasion of plaintiffs privacy, plaintiff has suffered actual and consequential 
16 damages in a total amount in excess of S10,00D. 

17 39. Plaintiff is informed and believes, and therefore alleges, that said invasion of plaintiff's 
18 privacy was intentional, malicious, and oppressive in that such invasion was despicable conduct 
19 1 by the FTB and defendants entered into with a willful and conscious disregard of plaintiff's rights, 
20 and the efficacious intent to cause him injury. Plaintiff is therefore entitled to an award of punitive 
21 damages against the FTB and defendants in an amount sufficient to satisfy the purposes for which 

22 such damages are awarded. 

23 TRW CAUSE ()FACTION 

24 (For Invasion of Privacy — Unreasooable Publicity Given To Private Pacts) 

25 . 40. Plaintiff realleges and incorporates herein by reference each and every allegation 

26 contained in paragraphs 1 through 27, 29 through 31, and 34 through 37, above, as though set forth 

27 herein verbatim. 
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41. As set forth above, plaintiff revealed to the F'I'B highly personal and confidential 
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information at the requoat of the FTB as an ostensible part of its audit and investigation into 
plaintiff's residency during the disputed time periods. Plaintiff had a reasonable expectation that 
said information would be kept confidential and not revealed to third parties and the FTB and 
defendants knew and understood that said information was to be kept confidential and not revealed 
to third parties. 

42. The FIB and defendants, without necessity or justification, nevertheless disclosed to 
third parties in Nevada certain of plaintiff's personal and confidential information +.vitich had been 
cooperatively disclosed to the FTB by plaintiff only for the purposes of facilitating the FTB 's 
Legitimate auditing and Investigative efforts. 

43. As a ditect, proximate, and foreseeable result of the FTB's aforementioned invasion 
of plaintiffs privacy, plaintiffhas suffered actual and consequential damages in a total amount in 
excess of $10,000. 

44. Plain.tiff is informed and believes. and therefore alleges, that said invasion ofplaintiffs 
privacy was intentional. malicious, and oppressive in that such invasion constituted despicable 
conduct by the FTB and defendants entered into with a willful and conscious disregard of the rights 
of plaintiff. Plaintiff is therefore entitled to an award of punitive or exemplary damages in an 
amount sufficient to satisfy the purposes for which such damages are awarded. _ 

701.213T CAIISZ_QE ACTION 

(For Invasion of Privacy — Casting Plaintiff. In a False Light) 
45. Plaintiff reallogea and incorporates herein by reference each and every allegation 

contained In paragraphs 1 through 27, 29 through 31, 34 through 37, and 41 and 42, above, as if 
set forth herein verbatim, 

46. By conducting interviews and interrogations of Nevada residents and by issuing 
unauthorized "Demands to Furnish Information" as part of their investigation in Nevada 0 r 
plaintiffs residency, the FTB and defendants invaded plaintiff's right to privacy by stating or 
insinuating to said Nevada residents that plaintiff was under investigation in California, thereby 
falsely portraying plaintiff es having engaged in illegal and unmoral conduct, and decidedly casting 

plaintiffs character In a false light. 

-14
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47. The FTB and defendants' conduct in publicizing its investigation of plaintiff cast 

plaintiffin a false light in the public eye, thereby adversely compromising the attitude of those who

know or would, in reasonable likelihood, come to know Gil Hyatt because of the nature and scope 

of his work. Such publicity of the investigation was offensive and objectionable to plaintiff and 

was carried out for other then honorable, lawful, or reasonable purposes_ Said conduct by the FT B 

and the defendants was calculated to ham, vex, annoy and intimidate plaintiff, and was not only 

offensive and embarraisina to plaintiff, but would have been equally so to any reasonable person 

of ordinary sensibilities similarly situated, as the conduct could only serve to damage plaintiff's 

reputation. 

48. As a direct, proximate, and foreseeable result of the FTB and defendants' 

aforementioned invasion of plaintiff's privacy, plaintiff has suffered actual and consequential 

damages M a total amount irk excess of $10,000. 

49. Plaintiff is informed and believes, and therefore alleges, that said invasion of plainti frs 

privacy was intentional, malicious, and oppressive in that such invasion of privacy was despicable 

conduct by the FTB and defendants, entered into with a willful and conscious disregard of the 

rights of plaintiff. Plaintiff is therefore entitled to an award of exemplary cr punitive damages in 

an amount sufficient to satisfy the purposes for which such damages are awarded.. 

FIFTH CAUSE Q.E.LaCia= 

(For the Tort of Outrage) 

SO. Plaintiff realleges and incorporates herein by reference each and every allegation 

contained in paragraphs 1 through 27, 29 through 31, 34 through 37, 41 and 42, and 46 and 47, 

above, as if set far% herein verbatim. 

51. The clandestine and reprehensible manner in which the FIB and defendants carried out 

their investigation in Nevada of plaintiff's Nevada residency under the cloak of authority from the 

State of California, but without permission from the State of Nevada, and the PTB and defendants' 

apparent intent to continue to investigate and assess plaintiff staggeringly high California state 

income taxes, interest, and penalties for the entire year of 1992 — and possibly continuing into 

f\ tore years — despite the Frvs own finding that plaintiff was a Nevada resident at least as of 
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April of 1992, was, and continues to be, extreme, oppressive and outrageous conduct. The FTB 

has, in every sense, sought to hold plaintiff hostage in California, disdaining and abandoning an 

reason in its reprehensible, all-out effort to extort significant amounts of plaintiff's income without 

a basis in law or fact. Plaintiff is informed and believes, and therefore alleges, that the FTB and 

defendants carried out their investigation in Nevada for the ostensible purpose of seeking truth 

concerning his place of residency, but the true purpose of which was to so harass, annoy, 

embarrass, and intimidate plaintiff, and to cause him such severe emotional distress and worry as 

to coerce him into paying significant sums to the FTB irrespective of his demonstrably bona fide 

residence in Nevada throughout the disputed periods. As a result of such extremely outrageous and 

oppressive conduct on the part of the FTB and defendants, plaintiff has indeed suffered fear, grief, 

humiliation, ernbanissment, anger, and a strong sense of outrage that any honest and reasonably 

sensitive person would feel if subjected to equivalent unrelenting. outrageous personal threats and 

insults by such powerful and determined adversaries. 

52. As a direct, proximate, arid Permeable result of the PTB and defendants' 

aforementioned extreme., unrelenting, and outrageous conduct, plaintiff has suffered aural and 

consequential damages in a total amount in excess of $10,000. 

53. Plaintiff iE informed and believes, and therefore alleges, that said extreme, unrelenting, 

and outrageous conduct was intentional, malicious, and oppressive in that it was despicable 

conduct by the FTB and defendants, entered into with a willful and conscious dierngerd of 

plaintiffs rights. Plaintiff is therefore entitled to an award of exemplary or punitive damages in 

an amount sufficient to satisfy the purposes for which such damages are awarded. 

WHEREFORE, plaintiff respectfully prays for judgment against the PT and defendants 

as follows: 

EiniCAUSLQF-Arenr& 

1. For judgment declaring and confirming that plaintiff is a bona fide resident of the State 

of Nevada effective as of September 26, 1991 to the present, 

2. For judgment declaring that the FIB has no lawful basis for continuing to investigate 

plaintiff in Nevada concerning his residency between September 26, 1991 through December 31, 

- 16 - 
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1991 or any other subsequent period down to the present, and declaring that the FTS had no right 

or authority to propound or otherwise issue a 'Demand to Furnish Information' or other quasi 

subpoenas to Nevada residents and businesses seeking information concerning plaintiff; 

3. For costs of suit; 

4. For reasonable attorneys' fees; and 

5. For such other and further relief as the Court deems just and proper. 

arSeDMICALLSES/EACMS. 

1. For actual and consequential damages in a total amount in excess of 510.000; 

2. For punitive damages in an amount sufficient to satisfy the purposes for which such 

damages are awarded; 

3. For costs of suit; 

4. For reasonable attorneys' fees; and 

5. For such other and further relief as the Court deems just and proper. 

nuRD 64,Tist orAcnort • 
1. or actual and consequential damages in a total amount in excess of $10,000; 

2. For punitive damages In an amount sufficient to satisfy the purposes for which such 

damages are awarded; 

3. For costs of suit; 

4. For reasonable attorneys fees; and 

5. For such other and further relief as the Court deems just and proper. 

p_QURTII CAUU_OF ASMON 

1. For actual acid consequential damages in a total amount in excess of S10,000; 

2. For punitive damages in an amount sufficient to satisfy the purposes for which such 

damages are awarded; 

3. For costs of suit; 

4. For reasonable attorneys fees; and 

5. For stich other and further relief as the Court deems just and proper. 
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SUMM 
Thomas L. Steffen (1300) 
Mark A. Hutchison (4639) 
HUTCHISON & STEFFEN 
530 South Fourth Street 
Las Vegas, Nevada 89101 
(702) 385-2500 - Office 
(702) 385-3059 - Facsimile 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

GILBERT P. HYATT, ) 
) 

Plaintiff, ) 

) 
v. ) 

) 
FRANCHISE TAX BOARD OF THE ) 
STATE OF CALIFORNIA, and DOES ) 
1-100, inclusive, ) 

) 
Defendants. ) 

 ) 

Case No. 
Dept.-No. 
Docket No. 

SUMMONS 

/938 9f, 
Y./ 

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU 
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. 
READ THE INFORMATION BELOW. 

TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the 
relief set forth in the Complaint. 

FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA -

1. If you intend to defend this lawsuit, within 20 days after this Summons is 



served on you exclusive of the day of service, you must do the following: 

2. File with the Clerk of this court, whose address is shown below, a formal 

written response to the Complaint in accordance with the rules of the Court. 

a. Serve a copy of your response upon the attorney whose name and 

- address is shown below. 

3. Unless you respond, your default will be entered upon application for the 

plaintiff and this Court may enter a judgment against you for the relief demanded in the 

Complaint, which could result in the taking of money or property or other relief requested in the 

Complaint. 

4. If you intend to seek the advise of an attorney in this matter; you should do 

so promptly so that your response may be filed on time. 

Issued at the direction of: 
Mark A. Hutchison 
Hutchison & Steffen 
530 South Fourth Street 
Las Vegas, ITV 89101 

By: 
Attorney 

2 

• By: 

LORETTA BOWMAN, 
CLERK OF COURT 

Ej:!:.1E YORK ,ii\N 0 a IR 
DEPUTY CLERK 
County Courthouse 
200 South Third Street 
Las Vegas, Nevada 89155 



,:fCtT9 ON DPW OS:OT HZ 86/ZZ/TO 
01/21/98  WED11:15YAN: .. A Bus & Tax 

a1/20/98, 11;19 FT-El-LEGAL 86470134 

.4. 

SUMM 
Thomas L. Steffen (1300) 
Mark A. Hutchison (4639) 
HUTCHISON & STEFFEN 
530 South Fourth Street 
Las Vegas, Nevada 89101 
(702) 385-2500 - Office 
(702) 385-3059 - Facsimile 

Attorneys for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

GILBERT P. HYATT. ) Case No. /473 8•Pflf 
) Dept:No. 

Plaintiff. ) Docket No. 

) 
V. ) 

) STIMM_ON6
FRANCHISE TAX BOARD OP THE ) 
STATE OF CALIFORNIA, and DOES ) 
1-100, inclusive, ) 

) 
Defendants. ) 

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU 

WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. 

READ THE INFORMATION BELOW. 

TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the 

relief set forth in the Complaint. 

FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA 

1. If you intend to defend this lawsuit, within 20 days after this Summons is 

1 
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served on you exclusive of the day of service, you must do the following: 

2. File with the Clerk of-this court, whose address is Abown below, a formal 

written response to the Complaint in accordance with the rules of the Court. 

a, Serve a copy of your response upon the attorney whose name and 

address is shown below. 

3. Unless you respond, your default will be entered upon application for the 

plaintiff and this Court may enter a judgment against you for the relief demanded in the 

Complaint, which could result in the taking of money or property or other relief requested in the 

Complaint. 

4. If you intend to seek the advise of an attorney in this matter, you should do 

so promptly so that your response may be fi led on time. 

Issued at the direction of: 
Mark A. Hutchison 
Hutchison & Steffen 
530 South Fourth Street 
Las Vegas, V 89101 

By: 
Attar= 

LORETTA BOWMAN, 
CLERK OF COURT 

By:  YORE 3kg A e 
DEPUTY CLERK 
County Courthouse 
200 South Third Street 
Las Vegas, Nevada 89155 

2 

17 a6ed!1769# XqfPr!411V19:01 96/ZZ/10 !CS1717ZE 916 id H191 OVS Od0 N20 Ally ron :Aq 111e 



EXHIBIT C 

 

 

 

 

 

 

 

 

EXHIBIT C 



 

 
 

No. 15-15296 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

GILBERT P. HYATT 
Plaintiff-Appellant, 

v. 

BETTY T. YEE, ET AL. 
Defendants-Appellees. 

 
On Appeal from the United States District Court 

for the Eastern District of California, No. 2:14-cv-00849-GEB-DAD (Burrell, J.) 
 
 

APPELLEE FRANCHISE TAX BOARD’S 
MOTION FOR JUDICIAL NOTICE 

 
 

JAMES BRADSHAW 
DEBBIE LEONARD 
ADAM HOSMER-HENNER 
MCDONALD CARANO WILSON LLP 
100 West Liberty Street, 10th Floor 
Reno, NV  89501 
(775) 788-2000 
 
CYNTHIA J. LARSEN 
KATIE DEWITT 
DAVID W. SPENCER 
ORRICK, HERRINGTON & SUTCLIFFE  
400 Capitol Mall, Suite 3000 
Sacramento, CA 95814 
(916) 329-7970 

SETH P. WAXMAN 
PAUL R.Q. WOLFSON 
DANIEL WINIK 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Ave. NW 
Washington, D.C.  20006 
(202) 663-6000 
 

 

  Case: 15-15296, 03/17/2017, ID: 10361980, DktEntry: 58-1, Page 1 of 19
(1 of 22)



 

2 

I. Introduction 

On February 24, 2017, the Court “invited [the state parties] to move for 

judicial notice of documents that may shed light on the administrative and judicial 

proceedings that have taken place, and the possible reasons for delay, since the 

time Plaintiff-Appellant Hyatt first contested the California income tax liability at 

issue in this case.” ECF No. 56. In response to that order, Appellees Betty T. Yee, 

Diane L. Harkey, and Michael Cohen, in their official capacities as members of the 

California Franchise Tax Board (“FTB”), respectfully request that the Court take 

judicial notice of the attached documents. This motion is supported in part by the 

declarations of Robert W. Dunn (found in the record at SER 1-70) and Scott W. 

DePeel (attached as Exhibit 1).  

In submitting these materials, FTB does not intend to suggest that they are 

necessary for the Court to affirm the judgment below.  The basis on which the 

district court dismissed this action, and the basis on which FTB urges this Court to 

affirm the dismissal, is that Hyatt’s claim is facially barred by the Tax Injunction 

Act because California has at all times offered him a “plain, speedy, and efficient” 

remedy for his tax challenges. That remedy is the State’s pay-then-protest 

procedure, Cal. Rev. & Tax Code § 19382, under which Hyatt would be permitted 

to challenge his tax assessment in state court no more than six months after paying 

the amount due and submitting a refund claim to the FTB, id. § 19385.   
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The judicially noticeable materials attached to this motion relate, rather, to 

the FTB’s distinct factual challenge to jurisdiction. As the FTB argued before the 

district court, the § 19381 remedy that Hyatt pursued would have been “plain, 

speedy, and efficient” had Hyatt not caused years’ worth of delays. See FTB Br. 10 

n.4.  The district court did not rule on that challenge, as it resolved this case on the 

distinct basis that the § 19382 procedure available to Hyatt was, and remains, a 

plain, speedy, and efficient remedy. Given the district court’s disposition of this 

case, FTB has not relied in this Court on the § 19381 process, but FTB presented 

that argument below and files this request for judicial notice to further elaborate on 

the delays for which Hyatt bears substantial responsibility. FTB notes that after 

many delays at Hyatt’s request, Hyatt’s appeal hearing before the California Board 

of Equalization (“SBE”) is currently scheduled for May 23-25, 2017. Ex. 1, DePeel 

Decl. ¶6; 12RJN2301-2304.1 

II. Argument  

A. Legal Standard 

The Court “may judicially notice a fact that is not subject to reasonable 

dispute because it … can be accurately and readily determined from sources whose 

accuracy cannot reasonably be questioned.”  Fed. R. Evid. 201(b).  Judicial notice 

                                           
1 Each document of which FTB requests judicial notice is referenced using the 
label “RJN” and is preceded by the volume number in which it is found and 
followed by sequential page numbers. 
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may be taken at any stage of the proceeding, Fed. R. Evid. 201(d), including by an 

appellate court during the pendency of an appeal, e.g., In re Icenhower, 755 F.3d 

1130, 1142 (9th Cir. 2014).  Judicial notice may be taken of matters of record in 

administrative agencies or court proceedings.  E.g., Small v. Avanti Health Sys., 

LLC, 661 F.3d 1180, 1186 (9th Cir. 2011); Transmission Agency of N. Calif. v. 

Sierra Pac. Power Co., 295 F.3d 918, 924 n.3 (9th Cir. 2002).  

B. Numerous Judicially Noticeable Documents Show That Hyatt 
Bears A Substantial Share Of Responsibility For Delays 

 
Attached to this motion are court and administrative filings that support 

FTB’s assertions in its brief and at oral argument that Hyatt bears a substantial 

share of responsibility for delays in the administrative proceedings. Further 

evidence to that effect, and a brief narrative description of those proceedings, may 

be found in the declaration of Robert W. Dunn and the exhibits attached thereto. 

(SER 1-70).  

As documents that were submitted in proceedings before the SBE; the courts 

of Nevada, California, and New York; and the United States Supreme Court, the 

exhibits to the Dunn Declaration and the other documents referenced in that 

declaration and attached to this motion are judicially noticeable matters of public 

record. The documents that are not court or administrative filings were submitted 

as evidence in either the Nevada jury trial or the SBE proceedings. Ex. 1, DePeel 

Decl. ¶5. Additionally, several judicial decisions address Hyatt’s attempts to resist 
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the FTB’s statutorily mandated investigation during the protest proceedings. E.g., 

Hyatt v. State Franchise Tax Bd., 105 A.D.3d 186, 206 (N.Y. App. Div. 2013), 

aff’g 33 Misc. 3d 500 (N.Y. Sup. Ct. 2011); State Franchise Tax Bd. v. Hyatt, No. 

C043627, 2003 WL 23100266 (Cal. Ct. App. Dec. 31, 2003)). 3RJN476-500; 

7RJN1234-1246; 8RJN1491-1507. Tables that identify each of the proceedings 

follow below. 

FTB has attempted to cull judicially noticeable documents that specifically 

shed light on the issue of delay from more than 20 years of administrative and 

judicial proceedings. Many of these documents were filed in multiple proceedings. 

Ex. 1, DePeel Decl. ¶5. Where possible, FTB has omitted voluminous exhibits to 

certain documents but can provide those to the Court if requested. Ex. 1, DePeel 

Decl. ¶5. Because of the complex procedural history of Hyatt’s challenges to 

FTB’s investigation and tax assessments, in multiple forums, FTB’s description of 

these proceedings is not intended to be comprehensive. Rather, FTB simply seeks 

to inform the Court of the nature of each proceeding to guide its review of the 

judicially noticeable documents. 

FTB has organized the attached documents into the following categories and 

has included a chronological index that identifies the paragraph of the Dunn 

declaration that references the document and, through reference to one or more 
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category numbers, the proceeding or proceedings in which each document was 

filed or submitted.  

Category 1: FTB’s Tax Audit Of Hyatt 

In June 1993, FTB began an audit of Hyatt’s 1989, 1990 and 1991 tax 

returns. Dunn Decl. ¶10, SER 3; 1RJN1-5. Through the 24 months that followed, 

FTB’s auditors corresponded with Hyatt’s representatives and conducted their 

audit investigation. Dunn Decl. ¶¶10-11, SER 3-4; 1RJN6-48. FTB issued a 

detailed tentative determination letter in July 1995, concluding that Hyatt remained 

a California resident through April 2, 1992 and that his 1991 California return was 

fraudulent. Dunn Decl. ¶12, SER 4; 1RJN21-62.  

FTB gave Hyatt the opportunity to respond to the tentative audit 

conclusions, answer unanswered questions, and provide documents to support his 

position. Dunn Decl. ¶12, SER 4; 1RJN48. After Hyatt’s representatives and FTB 

corresponded through 1995 and into 1996 regarding the tentative audit 

conclusions, on April 23, 1996, FTB issued a Notice of Proposed Assessment 

(“NPA”) for the 1991 tax year. Dunn Decl. ¶12, SER 4; 1RJN63-74. FTB issued 

an NPA for the 1992 tax year on August 14, 1997. Dunn Decl. ¶13, SER 4; 

1RJN137-141. 

/// 

/// 
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Category 2: Hyatt’s Protest Proceedings Before FTB 

Hyatt protested the 1991 NPA in June 1996 and the 1992 NPA in October 

1997. Dunn Decl. ¶14, SER 4; 1RJN75-136, 142-144. When Hyatt filed suit in 

Nevada (described below), the FTB lawyer designated as the protest hearing 

officer assigned to review Hyatt’s protest was assigned to the Nevada litigation. 

Dunn Decl. ¶14, SER 4; 1RJN145-166. Hyatt sought numerous extensions to 

respond to FTB’s comprehensive Information and Document Request (“IDR”) and 

failed to voluntarily provide FTB with documents that FTB requested, even where 

Hyatt used those documents to benefit his Nevada litigation. Dunn Decl. ¶¶14-17, 

SER 4-5; 2RJN258-262, 275-305, 320-322; 3RJN325-425; 4RJN518-521. 

During the course of the protest, the Nevada district court issued a protective 

order that placed limitations on FTB’s administrative subpoena process. Dunn 

Decl. ¶¶16-18, SER 5-6; 2RJN263-274, 316-319. Hyatt designated as 

“confidential” documents that were relevant to the protest proceedings in order to 

keep them within the scope of the Nevada protective order. Dunn Decl. ¶¶16-18, 

SER 5-6; 2RJN263-274, 316-319; 3RJN465-466. Through writ petitions and 

appeals to the Nevada Supreme Court, FTB challenged the Nevada district court’s 

jurisdiction over FTB and its authority to issue the protective order.  Dunn Decl. 

¶¶17, 20, SER 5-6; 2RJN306-315, 323-324; 3RJN426-434, 438-464. In mid-2002 

the Nevada Supreme Court let the protective order stand. Dunn Decl. ¶17, SER 5; 
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3RJN448-450. FTB followed the procedures set forth in the protective order and 

asked Hyatt to release to the protest hearing officer the information he designated 

as “confidential” for consideration in the California tax matter. Hyatt refused. 

Dunn Decl. ¶¶17-18, SER 5-6; 2RJN266-267; 3RJN465-466. 

FTB issued an administrative subpoena for the information Hyatt had 

refused to release. Dunn Decl. ¶17, SER 5; 3RJN467-470. Hyatt moved to quash 

the subpoena in California Superior Court, lost, and appealed. Dunn Decl. ¶17, 

SER 5; 3RJN471-500. Hyatt lost the appeal, and FTB’s protest hearing officer 

received the documents in early 2004. Dunn Decl. ¶17, SER 5; 3RJN476-500. The 

California appellate court held that there was no reason why FTB personnel 

working on the protest should not have access to evidence produced by Hyatt in his 

Nevada litigation. Dunn Decl. ¶17, SER 5; 3RJN490-491.   

Throughout 2005 and 2006, Hyatt continued to designate documents he 

produced in the Nevada litigation as “confidential” and subject to the Nevada 

protective order, so that FTB was forced to engage in the administrative subpoena 

process. Dunn Decl. ¶¶17-18, SER 5-6; 4RJN605-638. Finally, in mid-2007, the 

protest hearing officer had received enough information to conclude the protest. 

Dunn Decl. ¶18, SER 6. In November 2007, FTB issued notices of assessment that 

upheld the audit assessments and fraud penalties. Dunn Decl. ¶18, SER 6; 
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4RJN641-690. Hyatt sought a six-month extension to respond. Dunn Decl. ¶19, 

SER 6, 13; 4RJN691. 

Category 3: Nevada Court Proceedings  

In January 1998, shortly after filing his administrative protests with FTB, 

Hyatt filed suit in Nevada state court, alleging that FTB’s audit was tortious and 

seeking a declaratory judgment that, under California law, Hyatt was a Nevada 

resident during the pertinent time period. Dunn Decl. ¶14, SER 4; 1RJN145-166; 

2RJN167-257. FTB filed multiple petitions for writ of mandamus and prohibition 

and appeals to the Nevada Supreme Court that challenged the Nevada court’s 

jurisdiction over FTB; the protective order issued by the district court that placed 

limitations on FTB’s protest and administrative subpoena process; and, ultimately, 

the jury verdict. Dunn Decl. ¶¶17-18, SER 5-6; 2RJN306-315, 323-324; 3RJN426-

434, 438-464; 4RJN727-730. 

Category 4: United States Supreme Court Proceedings 

Twice, FTB sought review by the United States Supreme Court, arguing that 

the Nevada courts could not interfere with California’s sovereign tax-collecting 

function. FTB contended that a Nevada court had no jurisdiction to hear Hyatt’s 

challenge to FTB’s tax assessment, could not issue a protective order that altered 

FTB’s investigative and administrative subpoena powers, and had to afford FTB 

the same protections that the Nevada courts would grant Nevada’s administrative 
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agencies. Twice, the Supreme Court granted the petitions. Franchise Tax Bd. of 

Calif. v. Hyatt (Hyatt I), 538 U.S. 488 (2003); Franchise Tax Bd. of Calif. v. Hyatt 

(Hyatt II), 136 S.Ct. 1277 (2016). 

Category 5: California State Court Proceedings  

Because of the Nevada protective order, FTB’s litigation counsel possessed 

documents that were relevant to Hyatt’s protest but that FTB’s litigation counsel 

could not provide to FTB’s protest hearing officer. Dunn Decl. ¶¶16-18, SER 5-6; 

2RJN266-267, 316-319. The documents were housed in FTB’s Sacramento office 

down the hall from the protest hearing officer, but the Nevada protective order 

barred FTB’s protest hearing officer from reviewing them unless Hyatt consented 

or, in the absence of such consent, FTB issued an administrative subpoena. Dunn 

Decl. ¶¶16-18, SER 5-6; 2RJN266-267, 316-319; 3RJN465; 4RJN607. After Hyatt 

would not allow FTB’s Nevada litigation counsel to provide the protest hearing 

officer with documents that Hyatt produced in discovery but stamped 

“confidential” and subject to the protective order, FTB issued an administrative 

subpoena for the documents. Dunn Decl. ¶¶16-18, SER 5-6; 3RJN465-470. 

Hyatt challenged the subpoena in California Superior Court. Dunn Decl. 

¶17, SER 5; 3RJN471-475. The Superior Court ordered Hyatt to comply with five 

of six requests. California Franchise Tax Bd. v. Hyatt, Case No. 02CS01582, 

California Superior Court, County of Sacramento. 3RJN471-472. Hyatt appealed, 
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and the California Court of Appeal affirmed. State Franchise Tax Board v. Gilbert 

P. Hyatt, Case No. C043627 (Cal. Ct. App. December 31, 2003). Dunn Decl. ¶17, 

SER 5; 3RJN476-500. FTB subsequently had to issue another administrative 

subpoena to Hyatt, in 2006, to obtain all the documents necessary for the protest 

hearing officer to conduct her statutorily mandated review. Dunn Decl. ¶¶17-18, 

SER 5-6; 4RJN605-640. 

Category 6: Hyatt’s State Board of Equalization Appeal 

Hyatt appealed FTB’s notices of assessment to SBE in January 2008. Dunn 

Decl. ¶22, SER 7; 4RJN699-724. Hyatt filed voluminous briefs and supplemental 

briefs, and added over two hundred new affidavits and declarations that he had not 

submitted to FTB during its investigation. Dunn Decl. ¶¶23-25, SER 7-8; 

5RJN730-924; 7RJN1181-1403; 8RJN1466-1570; 9RJN1571-1683; 11RJN2019-

2236; 12RJN2237-2278. FTB sought depositions and documents from some of 

Hyatt’s new witnesses; Hyatt responded by seeking to quash FTB’s subpoenas in 

the courts of California, Nevada and New York. Dunn Decl. ¶¶26-29, SER 8-9; 

5RJN929-953; 6RJN954-975; 7RJN1404-1413; 8RJN1427-1570; 9RJN1571-1687, 

1689-1705, 1727-1758, 10RJN1850-2000, 2004-2016. Hyatt sought numerous 

extensions of briefing deadlines and the hearing.  Dunn Decl. ¶30, SER 9; 

4RJN725-729; 6RJN1162-1180; 9RJN1762-1775, 1779-1780; 10RJN1781-1782, 
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1848-49, 2001-2003, 2017-2018; 12RJN2279-2282, 2298-2300. Hyatt’s appeal 

hearing before SBE is currently scheduled for May 23, 2017. 12RJN2301-2304. 

Category 7: New York State Court Proceedings 

Because Hyatt appended multiple new affidavits to his voluminous briefing 

before SBE, in 2011, FTB issued administrative subpoenas to obtain documents 

from and depose certain witnesses in New York who were identified in some of 

Hyatt’s new affidavits. Dunn Decl. ¶26, SER 9; 8RJN1427-1429. Hyatt filed a 

motion to quash the subpoenas in the Supreme Court of New York, Westchester 

County (Case No. 52961/2011) and then appealed the trial court’s decision to the 

Appellate Division. Dunn Decl. ¶¶26-29, SER 7-9; 8RJN1427-1465; 9RJN1689-

1705, 1731-1758; 10RJN1850-2000, 2004-2016. The New York proceedings 

lasted until September 2015. Dunn Decl. ¶28, SER 9; 10RJN2004-2016. 
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TABLES OF JUDICIALLY NOTICEABLE PROCEEDINGS  
 

Nevada Court Cases 
 

Case Name Case Number Court 
 

Date Commenced
 

Date Ended 

Hyatt v. Franchise Tax 
Bd. of Calif. 
 

A382999 Eighth Judicial District Court 
of Nevada 

January 6, 1998 NSC remanded  for 
new trial (but 

judgment vacated) 
 

Hyatt v. Franchise Tax 
Bd. of Calif. v. Eighth 
Judicial Dist. Ct. 

35549 and 36390 
(consolidated) 

Nevada Supreme Court January 27, 2000 
and July 7, 2000 

 

April 30, 2002 
(petition for 

certiorari granted by 
U.S. Supreme Court) 

 
Hyatt v. Franchise Tax 
Bd. of Calif. v. Eighth 
Judicial Dist. Ct. 
 

39274 Nevada Supreme Court March 4, 2002 April 30, 2002 
(petition for 

certiorari granted by 
U.S. Supreme Court) 

 
Franchise Tax Bd. of 
Calif. v. Hyatt 
 

39312 Nevada Supreme Court March 8, 2002 April 30, 2002 
(petition for 

certiorari granted by 
U.S. Supreme Court) 

 
Franchise Tax Bd. of 
Calif. v. Hyatt 
 

53264 Nevada Supreme Court February 13, 2009 Ongoing 

Franchise Tax Bd. Of 
Calif. v. Hecht 
(represented by Hyatt’s 
attorneys) 

A-09-593462-C Eighth Judicial District Court 
of Nevada 

(motion for protective order from FTB’s 
administrative subpoenas) 

 

June 26, 2009 August 18, 2011 
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Nevada Court Cases 
 

Case Name Case Number Court 
 

Date Commenced
 

Date Ended 

Franchise Tax Bd. of 
Calif. v. Hyatt 
 

A-11-635345-C Eighth Judicial District Court 
of Nevada 

(proceeding on motion to quash FTB’s 
administrative subpoenas) 

 

February 16, 2011 July 12, 2013 

 
 

California Court Cases 
(regarding FTB’s administrative subpoena to Hyatt) 

 
Case Name Case Number Court 

 
Date Commenced 

 
Date Ended 

California Franchise 
Tax Bd. v. Hyatt 
 

02CS01582 Superior Court of California, 
County of Sacramento 

October 11, 2002 February 28, 2003 

California Franchise 
Tax Bd. v. Hyatt 
 

C043627 Court of Appeal of California, 
Third Appellate District 

March 20, 2003 December 31, 2003 

California Franchise 
Tax Bd. v. Hecht, 
Hyatt, Real Party in 
Interest 
 

34-2009-00047634 Superior Court of California, 
County of Sacramento 

(Request for Issuance of Out of 
State Commissions) 

June 24, 2009 June 24, 2009 

California Franchise 
Tax Bd. v. Stratton, 
Hyatt, Real Party in 
Interest 
 

34-2011-00096505 Superior Court of California, 
County of Sacramento 

(Request for Issuance of Out of 
State Commissions) 

February 7, 2011 February 7, 2011 
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New York Court Cases 
 

Case Name Case Number Court 
 

Date Commenced 
 

Date Ended 

In re Out-of State 
Subpoenas (U.S. Philips 
Corporation, Jack 
Haken and Algy 
Tomashunas) 
 

52961/2011 Supreme Court of New York, 
County of Westchester 

July 20, 2011 July 29, 2011 

In re Hyatt’s Petition to 
Suppress Disclosure 
Improperly Obtained by 
Franchise Tax Board in 
Response to Three Out-
of-State Subpoenas 
Previously Modified or 
Narrowed by New York 
Court Orders 
 

57751/2013 Supreme Court of New York, 
County of Westchester 

May 14, 2013 March 13, 2014 

Hyatt v. California 
Franchise Tax Bd. 
 

2011-6859 Supreme Court of New York, 
County of Westchester 

Appellate Division 
 

August 2, 2011 March 13, 2014 

In re Hyatt’s Petition for 
Civil Contempt Order 

53655/2015 Supreme Court of New York, 
County of Westchester 

 

March 11, 2015 September 15, 2015 
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United States Supreme Court Cases 
 

Case Name Case Number Court 
 

Date Commenced 
 

Date Ended 

California Franchise 
Tax Bd. v. Hyatt 
 

02-42 United States Supreme Court July 2, 2002 May 23, 2003 

California Franchise 
Tax Bd. v. Hyatt 
 

14-1175 United States Supreme Court March 25, 2015 May 23, 2016 

 
 
 
 

Proceedings Before the California Board of Equalization 
 

Matter Name Case Number Date Commenced 
 

Date Ended 

Appeal of Gilbert P. Hyatt 
 

435770 January 22, 2008 Hearing delayed to 
May 23-25, 2017 at 

Hyatt’s request 
 

Appeal of Gilbert P. Hyatt 
 

446509 January 23, 2008 Hearing delayed to 
May 23-25, 2017 at 

Hyatt’s request 
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III. Conclusion 

As stated at the outset, the key issue on appeal is whether California’s pay-

then-protest procedure, Cal. Rev. & Tax Code § 19382, affords Hyatt a plain, 

speedy, and efficient remedy for his claims.  The materials attached to this motion 

relate not to that issue, but to whether § 19381 has afforded Hyatt a plain, speedy, 

and efficient remedy—an issue the district court did not find it necessary to reach. 

For the assistance of the Court, however, Appellees respectfully submit that the 

Court may take judicial notice of the attached documents. 

Respectfully submitted, 

Dated this 17th day of March, 2017 

/s/  Debbie Leonard 
JAMES BRADSHAW 
DEBBIE LEONARD 
ADAM HOSMER-HENNER 
MCDONALD CARANO WILSON LLP 
100 West Liberty Street, 10th Floor 
P.O. Box 2670 
Reno, NV  89505 
(775) 788-2000 

SETH P. WAXMAN 
PAUL R.Q. WOLFSON 
DANIEL WINIK 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Ave. NW 
Washington, D.C.  20006 
(202) 663-6000 
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(916) 329-7970 
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CERTIFICATE OF COMPLIANCE 

The undersigned hereby certifies that this motion complies with the type-

volume limitation of Fed. R. App. P. 27(d)(2)(A). 

1. The motion contains 2,981 words. 

2. The motion has been prepared in proportionally spaced typeface using 

Microsoft Word 2010 in 14 point Times New Roman font.  As permitted by Fed. 

R. App. P. 32(g)(1), the undersigned has relied upon the word count feature of this 

word processing system in preparing this certificate. 

Dated this 17th day of March, 2017 

/s/  Debbie Leonard 
JAMES BRADSHAW 
DEBBIE LEONARD 
ADAM HOSMER-HENNER 
MCDONALD CARANO WILSON LLP 
100 West Liberty Street, 10th Floor 
P.O. Box 2670 
Reno, NV  89505 
(775) 788-2000 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 17th day of March, 2017, I electronically filed 

the foregoing with the Clerk of the Court for the United States Court of Appeals 

for the Ninth Circuit using the appellate CM/ECF system.  Counsel for all parties 

to the case are registered CM/ECF users and will be served by the appellate 

CM/ECF system. 

 
       /s/Pamela Miller       

An Employee of McDonald Carano Wilson LLP 
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DECLARATION OF SCOTT W. DePEEL

I, Scott W. DePeel do hereby swear under penalty of perjury that the

assertions of this declaration are true and correct.

I am over the age of eighteen (18) years. I have personal knowledge1.

of the facts stated within this declaration. If called as a witness, I would be

competent to testify to these facts.

I am Tax Counsel IV for the Franchise Tax Board of the State of2.

California ("FTB"), Appellee in this case number 15-15296.

This declaration is offered in support of FTB's Motion for Judicial3.

Notice (the "Motion"), which FTB is filing in response to the Court's February 24,

2017 Order.

In my position with FTB, I have personal knowledge of the4.

documents filed in various administrative and court proceedings involving

Appellant Gilbert Hyatt. These include Hyatt's ongoing appeals to the California

Board of Equalization ("SBE"), Case Nos. 435770 and 446509 and court

proceedings in Nevada, California, New York and the United States Supreme

Court ("the Hyatt Proceedings"), as set forth in the Table of Judicially Noticeable

Proceedings appended to the Motion. The dockets, submissions and filings in the

Hyatt Proceedings of which FTB seeks judicial notice are matters ofpublic record.
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5. Attached to the Motion for Judicial Notice are true and correct copies

of documents that were filed in the Hyatt Proceedings. However, where possible,

FTB has omitted exhibits to certain documents to reduce the volume of pages

being submitted to the Court. FTB can provide those exhibits to the Court if

requested. Any documents that are not court or administrative filings were

submitted into evidence in either or both the Nevada district court trial or Hyatt's

SBE appeals. The index of documents correctly identifies each document

according to the proceeding(s) in which it was submitted. Many of these

documents were filed in multiple proceedings.

After many delays at Hyatt's request, Hyatt's appeal hearing before6.

the SBE is currently scheduled for May 23-25, 2017.

I declare under penalty of perjury under the laws of the United States that

the foregoing is true and correct.

DATED: March A/_, 2017.
is

>TT W. DEPEEL
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