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Chronological Index

Doc
No.

Description Date Vo1. Bates Range

1 Order of Remand 8/5/2019 1 AA000001 AA000002

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

3 Court Minutes re: case
remanded, dated September
3, 2019

9/3/2019
1

AA000005 AA000005

4 Recorder’s Transcript of
Pending Motions

9/25/2019
1

AA000006 AA000019

5 FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

1

AA000020 AA000040

6 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 2

10/15/2019

2,3

AA000283 AA000535

8 Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 3

10/15/2019

3,4

AA000536 AA000707
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9 Plaintiff Gilbert P. Hyatt’s
Brief in Support of
Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

10 Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-21

AA004404 AA004733

14 Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019
21

AA004734 AA004738

15 Judgment 2/21/2020 21 AA004739 AA004748

16 Notice of Entry of
Judgment

2/26/2020
21

AA004749 AA004760

17 FTB’s Verified
Memorandum of Costs

2/26/2020
21

AA004761 AA004772

18 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 1

2/26/2020
21, 22

AA004773 AA004977

19 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 2

2/26/2020
22, 23

AA004978 AA005234

20 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 3

2/26/2020
23, 24

AA005235 AA005596

21 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 4

2/26/2020
24, 25

AA005597 AA005802

22 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 5

2/26/2020
25, 26

AA005803 AA006001

23 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 6

2/26/2020
26, 27

AA006002 AA006250
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24 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 7

2/26/2020
27, 28

AA006251 AA006500

25 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 8

2/26/2020
28, 29

AA006501 AA006750

26 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 9

2/26/2020
29, 30

AA006751 AA006997

27 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 10

2/26/2020
30, 31

AA006998 AA007262

28 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 11

2/26/2020
31-33

AA007263 AA007526

29 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 12

2/26/2020
33, 34

AA007527 AA007777

30 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 13

2/26/2020
34, 35

AA007778 AA008032

31 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 14

2/26/2020
35, 36

AA008033 AA008312

32 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 15

2/26/2020
36

AA008313 AA008399

33 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 16

2/26/2020
36, 37

AA008400 AA008591

34 Appendix to FTB’s
Verified Memorandum of
Costs — Volume 17

2/26/2020
37

AA008592 AA008694
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35 Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37, 38

AA008695 AA008705

36 FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

3/13/2020
38

AA008706 AA008732

37 Appendix to FTB’s Motion
for Attorney’s Fees
Pursuant to NRCP 68

3/13/2020
38

AA008733 AA008909

38 FTB’s Opposition to
Plaintiff Gilbert Hyatt’s
Motion to Strike, Motion to
Retax and, Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/16/2020

38, 39

AA008910 AA008936

40 FTB’s Notice of Appeal of
Judgment

3/20/2020
39

AA008937 AA008949

41 Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

3/27/2020

39

AA008950 AA008974

42 Reply in Support of
Plaintiff Gilbert P. P
Hyatt’s Motion to Strike,
Motion to Retax and,
Alternatively, Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975 AA008980

43 Court Minutes 4/9/2020 39 AA008981 AA008982

44 FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020
39

AA008983 AA009012
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45 Court Minutes re: motion
for attorney fees and costs

4/23/2020
39

AA009013 AA009014

46 Recorder’s Transcript of
Pending Motions

4/27/2020
39

AA009015 AA009053

47 Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020
39

AA009054 AA009057

48 Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058 AA009064

49 FTB’s Supplemental Notice
of Appeal

7/2/2020
39

AA009065 AA009074

50 Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021
39

AA009075 AA009083

51 Remittitur 6/7/2021 39 AA009084 AA009085

52 Hyatt Supplemental Memo
in Support of Motion to
Retax Costs and
Supplemental Appendix

9/29/2021

39, 40

AA009086 AA009283

53 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021
40, 41

AA009284 AA009486

54 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021
41, 42

AA009487 AA009689

55 FTB’s Supplemental Brief
re Hyatt’s Motion to Retax
Costs

12/3/2021
42

AA009690 AA009710
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56 Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

3/10/2022

42

AA009711 AA009712

57 Order Denying Mtn to
Strike Mtn to Retax Mtn
for Ext of Time

4/6/2022
42

AA009713 AA009720

58 Hyatt Case Appeal
Statement 5/6/2022

42
AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728

60 Recorder’s Transcript of
Motion to Retax 1/25/2022

42
AA009729 AA009774

61 Recorder’s Transcript
Continued Motion to Retax 1/27/2022

42
AA009775 AA009795

Alphabetical Index

Doc
No.

Description Date Vol. Bates Range

6 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 1

10/15/2019

1, 2

AA000041 AA000282

7 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 2

10/15/2019

2,3

AA000283 AA000535
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8 Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 3

10/15/2019

3,4

AA000536 AA000707

53 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021
40,
41 AA009284 AA009486

54 Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021
41,
42 AA009487 AA009689

37 Appendix to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/13/2020
38

AA008733 AA008909

18 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 1

2/26/2020
21,
22 AA004773 AA004977

27 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 10

2/26/2020
30,
31 AA006998 AA007262

28 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 11

2/26/2020
31-
33 AA007263 AA007526

29 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 12

2/26/2020
33,
34 AA007527 AA007777

30 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 13

2/26/2020
34,
35 AA007777 AA008032

31 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 14

2/26/2020
35,
36 AA008033 AA008312
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32 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 15

2/26/2020
36

AA008313 AA008399

33 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 16

2/26/2020
36,
37 AA008399 AA008591

34 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 17

2/26/2020
37

AA008591 AA008694

19 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 2

2/26/2020
22,
23 AA004978 AA005234

20 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 3

2/26/2020
23,
24 AA005235 AA005596

21 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 4

2/26/2020
24,
25 AA005597 AA005802

22 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 5

2/26/2020
25,
26 AA005803 AA006001

23 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 6

2/26/2020
26,
27 AA006002 AA006250

24 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 7

2/26/2020
27,
28 AA006251 AA006500

25 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 8

2/26/2020
28,
29 AA006501 AA006750

26 Appendix to FTB’s Verified
Memorandum of Costs —
Volume 9

2/26/2020
29,
30 AA006751 AA006997
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14 Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019
21

AA004734 AA004738

43 Court Minutes 4/9/2020 39 AA008981 AA008982

3 Court Minutes re: case
remanded, dated September
3, 2019

9/3/2019
1

AA000005 AA000005

45 Court Minutes re: motion for
attorney fees and costs

4/23/2020
39

AA009013 AA009014

10 Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593 AA002438

11 Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-
15

AA002439 AA003430

12 Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-
19

AA003431 AA004403
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13 Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-
21

AA004404 AA004733

5 FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

1

AA000020 AA000040

36 FTB’s Motion for Attorney’s
Fees Pursuant to NRCP 68

3/13/2020
38

AA008706 AA008732

40 FTB’s Notice of Appeal of
Judgment

3/20/2020
39

AA008937 AA008949

38 FTB’s Opposition to Plaintiff
Gilbert Hyatt’s Motion to
Strike, Motion to Retax and,
Alternatively, Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/16/2020

38,
39

AA008910 AA008936

44 FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020
39

AA008983 AA009012

55 FTB’s Supplemental Brief re
Hyatt’s Motion to Retax
Costs

12/3/2021
42

AA009690 AA009710

49 FTB’s Supplemental Notice
of Appeal

7/2/2020
39

AA009065 AA009074

17 FTB’s Verified
Memorandum of Costs

2/26/2020
21

AA004761 AA004772

58 Hyatt Case Appeal Statement 5/6/2022 42 AA009721 AA009725

59 Hyatt Notice of Appeal 5/6/2022 42 AA009726 AA009728
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52 Hyatt Supplemental Memo in
Support of Motion to Retax
Costs and Supplemental
Appendix

9/29/2021

39,
40

AA009086 AA009283

15 Judgment 2/21/2020 21 AA004739 AA004748

56 Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/10/2022

42

AA009711 AA009712

16 Notice of Entry of Judgment 2/26/2020 21 AA004749 AA004760

48 Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058 AA009064

2 Notice of Hearing 8/13/2019 1 AA000003 AA000004

50 Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021
39

AA009075 AA009083

47 Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020
39

AA009054 AA009057

57 Order Denying Mtn to Strike
Mtn to Retax Mtn for Ext of
Time

4/6/2022
42

AA009713 AA009720

1 Order of Remand 8/5/2019 1 AA000001 AA000002

41 Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/27/2020

39

AA008950 AA008974
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9 Plaintiff Gilbert P. Hyatt’s
Brief in Support of Proposed
Form of Judgment That
Finds No Prevailing Party in
the Litigation and No Award
of Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708 AA001592

35 Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,
38

AA008695 AA008705

61 Recorder’s Transcript
Continued Motion to Retax 1/27/2022

42
AA009775 AA009795

60 Recorder’s Transcript of
Motion to Retax 1/25/2022

42
AA009729 AA009774

4 Recorder’s Transcript of
Pending Motions

9/25/2019
1

AA000006 AA000019

46 Recorder’s Transcript of
Pending Motions

4/27/2020
39

AA009015 AA009053

51 Remittitur 6/7/2021 39 AA009084 AA009085

42 Reply in Support of Plaintiff
Gilbert P. P Hyatt’s Motion
to Strike, Motion to Retax
and, Alternatively, Motion
for Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975 AA008980
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date the APPENDIX OF EXHIBITS TO APPELLANT’S

OPENING BRIEF VOLUME 5 OF 42 was filed electronically with the Clerk of

the Nevada Supreme Court, and therefore electronic service was made in

accordance with the master service list.

DATED this 10th day of October, 2022.

/s/ Kaylee Conradi
___________________________________
An employee of Hutchison & Steffen, PLLC
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interfere, or in any way impair the FTB' s collection of taxes from Hyatt or anyone else. It will

be up to the FTB and California courts to later decide what, if any, effect this Court' s decision

on residency will have on the tax proceedings in California. Under no circumstances, however

will this Court' s decision on residency enjoin the FTB from collecting taxes.

Hyatt is asserting the privileges and protections afforded to a Nevada resident against

the FTB , which in turn has an interest in contesting that right. Again, declaratory relief is

needed to resolve the ongoing dispute.

THIS ACTION IS NOT IN CALIFORNIA OR FEDERAL COURT AND
NO INJUNCTIVE RELIEF IS SOUGHT BY HYATT.

The FTB' s argument that the Tax Injunction Act would bar this action in California or

the Federal Courts is frivolous. The FTB complains that, if Hyatt had sought relief in either

California or in federal court rather than Nevada state court, his remedies would be foreclosed.

Even if these propositions were true, they ignore the fact that this action is in Nevada state

.Q.Qlll1. And Nevada courts decide cases all the time which could not be brought in another state

or federal court. Hyatt is neither seeking an injunction against California tax proceedings nor

relief from a state tax case. This Nevada Court can and must hear this Nevada case challenging

the FTB' s tortious conduct.

COMITY HAS NO APPLICATION TO THIS CASE.

The FTB' s "comity" argument, like so many others, simply has no place in its Motion.

The subject of comity is not mentioned in the pleadings , nor was it the subject of an affirmative

defense in the FTB ' s Answer. Moreover, it was given lengthy attention in the pleadings

involving the FTB' s Motion to Quash Service of Process -- a motion that was appropriately

withdrawn by the FTB. Hyatt repeats here the position he took in opposition to the FTB' s plea

for comity in its Motion to Quash. There are compelling reasons why cornity should not be

entertained by this Court.

California has not and will not extend comity to Nevada.

The rule of comity. . . is reciprocal." Kroc v. Sheriff of Clark County, 85 Nev. 91 , 94

450 P.2d 788 , 790 (1969). California clearly refused cornity to Nevada before the United

States Supreme Court in the seminal case of Nevada v. Hal/ 440 u.S. 410, 99 S. Ct. 1182

20-
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1. Ed. 2d 416 (1979).

In Hall the United States Supreme Court noted California s position: "the California

courts have told us that whatever California law may have been in the past it no longer extends

immunity to Nevada as a matter of comity Id. at 418 (emphasis added). The Court

determined that "the Full Faith and Credit Clause does not require a State to apply another

State s law in violation of its own legitimate public policy. Id. at 422 (citing Pacific

Employers Insurance Co. v. Industrial Accident Comm ' 306 U.S. 493 , 59 S. Ct. 629, 83 1.

Ed. 940 (1939)).

In his dissenting opinion, Justice Blackmun further emphasized California s attitude

toward Nevada on the subject of comity by quoting the California Court of Appeal' s decision

in the case. "When the sister state enters into activities in this state, it is not exercising

sovereign power over the citizens of this state and is not entitled to the benefits of the sovereign

immunity doctrine as to those activities unless this state has conferred immunity by law or as a

matter of comity. Id. at 428 (Blackmun, J. , dissenting). Justice Blackmun further observed

that the California Court of Appeals concluded that "Nevada was not a ' sovereign ' when its

agent entered California and committed a tort there. Indeed, they said flatly that "state

sovereignty ends at the state boundary. Id. (quoting 141 Cal. Rptr. at 441 (quoting 503 P.2d at

1365)).

When the FTB crossed into Nevada by mail, automobile, and airplane to commit torts

against Hyatt, California s sovereignty ended at the Nevada border. The FTB was not free to

disengage" Nevada s sovereignty and, as an agent of California, commit fraud, abuse of

process, and privacy torts and other misconduct in Nevada under the mantra of the FTB'

taxing authority on behalf of California.

In its moving papers, the FTB quotes a footnote from Nevada v. Hall arguing that

Hyatt' s tort case poses a threat to California s "capacity to fulfill its own sovereign

responsibilities." (Motion at 10.) The FTB then argues that California s "taxing power" is an

attribute of California s sovereignty. Id. Such footnote and its progeny apply, at most, to cases

challenging high level policy decisions by a sister state. This potential but narrow issue in the

21-
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broad holding in Nevada v. Hall has no application where, as here, the torts were committed

during "operational acts" by FTB personnel.

Furthermore, Hyatt does not seek to challenge any governmental tax policies of the

State of California. This is a tort case . The relief sought in the Complaint is for respondent

superior liability against the FTB for tortious actions of its employees while acting within the

course and scope of their employment. In that regard, this tort case is remarkably similar to

Nevada v. Hall where one state was found liable to a resident of a sister state for tortious

conduct by state employees occurring within the course and scope oftheir employment.

Nevada s important state interests in protecting its citizens and providing a
fair, effective, sp~edy, and impartial forum for redress favor jurisdiction
and a denial of comity.

In Mianec/d v. District Court 99 Nev. 93 658 P.2d 422 (1983), the Nevada Supreme

Court approved the rationale expressed by the California Supreme Court in 
Hall v. University

a/Nevada 8 Cal. 3d 522 , 503 P. 2d 1363 (1973), aff' 440 U.S. 410 (1979). "We approve the

reasoning of the California court and hold that where the injured party is a citizen of this state

injured in this state and sues in the courts ofthis state
, there is no immunity, by law or as a

matter of comity, covering a sister state activities in this state. la. at 423-24 (emphasis

added).

The reasoning in Mianec/d is wholly applicable to this case. The court fIrst recognized

that "Nevada has a paramount interest in protecting its citizens. . . .
id. at 424, and that comity

cannot trump the rights of the citizens of Nevada. "' (IJn considering comity, there should be

due regard by the court to the duties, obligations, rights and convenience of its own citizens

and of persons wh~ are within the protection of its jurisdiction.

'" 

ld. at 425 (quoting State ex

reI. Speer v. Haynes 392 So. 2d 1183 , 1185 (Ala. Civ. App. 1979), rev d on other grounds

392 So. 2d 1187 (1980). With these principles in mind
, the Mianec/d court held:

(WJe believe greater weight is to be accorded Nevada s interest in protecting its
citizens from injurious operational acts committed within its borders by
employees of sister states, than Wisconsin' s policy favoring governmental
immunity. Therefore we hold that the law of Wisconsin should not be granted
comity where to do so would be contrary to the policies ofthis state

ld. at 425 (emphasis added).

22-
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Indeed, the United States Supreme Court has recognized that a state has a particular

interest in exercising jurisdiction over those responsible for engaging in tortious activity within

its state.

A state has an especial interest in exercising judicial jurisdiction over those who
commit torts within its territory. This is because torts involve wrongful conduct
which a state seeks to deter, and against which it attempts to afford protection
by providing that a tortfeasor shall be liable for damages which are the
proximate result of his tort.

Keeton v. Hustler Magazine, Inc. 465 u.S. 770, 776, 104 S. Ct. 1473 , 791. Ed. 2d 790 (1984)

(quoting Leeper v. Leeper 319 A.2d 626 629 (N.H. 1974) (quoting Restatement (Second) of

Conflict of Law sec. 36, comment c (1971)).

Hyatt is a resident and citizen of Nevada. The FTB has crossed Nevada s state border

entered Nevada, and commenced a paper foray and "hands on" investigation of Hyatt that

included unannounced interrogation and observation of Hyatt' s neighbors, associates, health

care providers, landlord, mail carrier, and trash collector as well as the propounding of "quasi-

subpoenas" to Nevada citizens and businesses in an effort to collect taxes ITom a Nevada

resident on income earned while residing in Nevada. The FTB' s conduct in Nevada readily

supports Hyatt's tort and declaratory relief claims.

In a very real sense, this Court is duty-bound to exercise jurisdiction over the FTB to

support these important interests and rights. Compare Fegert, Inc. v. Chase Commercial

Corp. 586 F.Supp. 933 , 935 (D. Nev. 1984) (holding that states have an "especial interest in

asserting jurisdiction over those who commit torts within ( their) territory" and are "motivated

by the objectives of deterring wrongful conduct and protecting (their) residents

The FTB' s shotgun approach to alternative theories for dismissal similarly
fails.

Finally, the FTB includes a footnote citing to three other legal principles it claims are

applicable to this case. (Motion at 10. , The first

, "

the exhaustion of administrative remedies

has been previously discussed. There is no administrative remedy in California for the relief,

tort and declaratory, sought here by Hyatt.

The second, the "primary jurisdiction doctrine " is equally inapplicable. In Reiter 

Cooper 507 U.S. 258 , 268 , 113 S. Ct. 1213 , 1221. Ed. 2d 604 (1993), the Court stated that

23-



HUTCHISON
& STEFFEN
LAKES BuSINESS PARK

8831 W. SAHARAAVENUE
LAS VEGAS, NV 811117

(702) 38"-2500
FAX (702) 385-2088

such doctrine "is a doctrine specifically applicable to claims properly cognizable in court that

contain some issue within the special competence of an administrative agency.
Id. The

FTB' intentional torts against Hyatt, committed against him in the state of his residence, are

not before an administrative agency in any jurisdiction, including California, and thus the FTB

has no "special competence" to decide tort cases.

Finally, the FTB contends that "courts have the power to abstain in cases where

resolution of certain issues might unnecessarily interfere with a state system for the collection

of taxes." (quoting "generally, Quackenbush v. Allstate Ins. Co. 517 u.S. 706 116 S. Ct.

1712, 1721 , 1351. Ed. 2d 1 (1996)). The 
Quackenbush ruling is limited to the power of

federal courts refTaining fTom the exercise of jurisdiction over several matters, including "cases

whose resolution by a federal court might unnecessarily interfere with a state system for the

collection of taxes. Id. (emphasis added). That is not this case. Here, a Nevada court

providing redress for torts and related declaratory relief will 
Iill1 interfere with the FTB' s ability

to collect taxes. This Court' s rulings will not interfere at.a1.l with California s system for

collection of taxes. California courts and the FTB will decide what, if any, weight to give this

Court' s judgment stemming fTom the FTB' torts.

In conclusion, the FTB' plea for comity has no merit. It would be a travesty of justice

to recognize any comity in favor of the FTB and thus deny Hyatt his day in a Nevada court to

prove that the FTB has tortiously assailed his Nevada residency in the course of committing

highly injurious, intentional torts against him in Nevada in total disregard of Nevada

sovereignty.

HYATT' S TORT CLAIMS ARE NOT BARRED IN NEVADA.

The FTB proclaims that Hyatt' s action is barred because "California, as a sovereign, is

immune fTom tort lawsuits except to the extent it allows itself to be sued pursuant to the

California Tort Claims Act." This averment is also meritless and frivolous as is the entirety of

the FTB' Motion. Both Nevada v. Hall 440 u.S. 410, 99 S. Ct. 1182 591. Ed. 2d. 416

(1979) and Mianecki v. District Court 99 Nev. 93 , 658 P.2d 422 (1983), dispose of this

argument. The FTB must accept the reality that if it commits torts in someone else s backyard
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it will have to pay according to the laws of its neighbors, irrespective of what any California

law may say about torts in California.

HYATT PROPERLY PLED INVASION OF PRIVACY.

Hyatt had a reasonable expectation of privacy. His expectation of privacy in his home

papers , and government records about him is guaranteed by the United States, Nevada, and

California Constitutions, statutes, case law, and the FTB' s own policies, notices, regulations

handbooks, guidelines, and written and oral promises to Hyatt.

In considering this recently emerged tort in its various and still multiplying fonns, the

historical origins of the right of privacy are instructive and therefore reviewed briefly below.

In particular the new right to "informational privacy" is discussed ,as it is now well-recognized

by courts. Hyatt then addresses the FTB' s inherently inconsistent assertion that its invasive

conduct was privileged and therefore not on actionable invasion of privacy. Lastly, Hyatt

establishes that each of the traditional forms of invasion of privacy have been properly pled in

the Complaint.

The right to privacy -- in particular "informational privacy" -- protects an
individual such as Hyatt from the type of abuse committed by the FTB.

The U.S. Constitution (specifically the Fourth Amendment) and the Constitutions of

many states -- including Nevada and California -- forbid unreasonable searches and seizures.

Springing forth ITom this constitutional right, is the right of privacy. 11 Nevada, California, and

the u.S. Supreme Court enshrine privacy as a fundamental right.

Nevada has "long recognized the existence ofthe right to privacy. People for the

Ethical Treatment of Animals (PET A) v. Bobby Berosini, Ltd. 111 Nev. 615 , 895 P.2d 1269

(1995), modified on other grounds 113 Nev. 622 , 940 P.2d 134 (1993) (crediting Justice Louis

Brandeis and Professor William Prosser for the invention of the tort of privacy, noting that the

11 
Griswold v. Connecticut 381 u.S. 479, 484 85 S. Ct. 1678 , 141. Ed. 2d 570 (1965). The

Fourth Amendinent, including the right to privacy, applies in a civil context as well as criminal.
So/dal v. Cook County, 506 u.S. 56, 87, n. 11 , 113 S. Ct. 538 , 121 1. Ed. 2d 450 (1992) (holding
the protection against unreasonable searches and seizures fully applies in the civil context"

See Request for Judicial Notice, at 5.
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Restatement language, drafted by Dean Prosser, has been "adopted, often verbatim, by the vast

majority of American jurisdictions.

). 

PETA further held that in determining whether a

particular action is "highly offensive " courts should and do consider the degree of intrusion

the intruder s objectives, and the expectations of those whose privacy is invaded PETA 111

Nev. at 634 (emphasis added).

The Nevada Supreme Court articulated one of the reasons that the FTB' s massive

intrusion into Hyatt' s life infringed on his privacy: "The principle is well established that

searches conducted outside the judicial process, without prior approval by judge or magistrate

are per se unreasonable under the Fourth Amendment -- subject only to a few specifically

established and well-delineated exceptions. ", Alward v. State 112 Nev. 141 , 151 912 P.

243 250 (1996) (citing to u.S. Supreme Court precedent and earlier Nevada Supreme Court

precedent). 

Actions for invasion of privacy against a taxing body are increasingly
frequent.

Of importance to Hyatt' s action (d)uring the past five years about 150 lawsuits have

been filed against the IRS claiming wrongful disclosure of confidential information.
" Louis R.

Mizell, Jr. Invasion of Privacy 127 (Berkley Books 1998) (relevant excerpts attached as

Exhibit to Appendix). In 1997, a Denver Colorado judge awarded $250 000 in punitive

damages against the IRS for being "grossly negligent" and "reckless" in placing a woman in a

false light by claiming she owed $380 000 more than she in fact owed. Id. at 127- 128.

Consider the damage, as here, when a taxing agency recklessly, intentionally, and fraudulently

claims millions of dollars in unpaid taxes and penalties are owed. This is in addition to the

destruction of Hyatl' s licensing business.

Another recent large verdict against tax authorities for invasion of privacy rights and

abuse of authority is Jones v. United States 9 F. Supp. 2d 1119 (D. Neb. 1998). There the

The Court is asked to take judicial notice of the Nevada Attorney General' s opinions
setting forth the right of privacy pursuant to the accompanying Request to Take Judicial Notice
which is filed as separate document but incorporated herein by reference. In sum, the Nevada
Attorney General has concluded privacy is an important right.
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district court awarded two taxpayers over $5 700 000, including over $325 000 in emotional

distress damages for the destruction of their business caused by an IRS agent leaking

confidential information that damaged their sterling reputation in the oil business. There are

striking parallels between this case and Jones. For the businesses involved in each case

morals , character, and integrity are extremely important. Id. at 1134. A potential patent

infringer has much more to fear from a patent holder known to be honest, than one suspected of

multi-million-dollar tax fraud. An infringer has little incentive to take a license from a patent

owner who is under a cloud of suspicion. Here the FTB alerted over one hundred sources

including three newspapers, two reporters, a dozen neighbors, the Licensing Executives

Society, and Hyatt' s Japanese licensees that he was under a cloud of suspicion.

Katz v. United States 389 u.S. 347, 351 , 88 S. Ct. 507 1. Ed. 2d 576 (1967), held that

a person can have a reasonable expectation of privacy "even in an area accessible to the public

since "the Fourth Amendment protects people not places." Justice Harlan s influential

concurring opinion set out a two part formula for assessing whether governmental action

violates the Fourth Amendment.

The first question is whether a person has exhibited an actual or subjective expectation

of privacy. Gil Hyatt will easily pass muster on this subjective prong of the test for he is very

private.

The second question is whether that expectation is one that society deems to be

reasonable. Here the FTB announced in its very first contact letter with him that he could

expect confidential treatment of all of his personal information. Subsequently, FTB auditors

promised Hyatt confidential treatment both orally and in writing. In addition, the FTB

publishes on its web page and in booklets that taxpayers have aright to confidential treatment.

Ironically, the FTB' s own internal policies, notices, regulations, handbooks, guidelines
-- all of which were ignored by the FTB in this case -- also promise the right to privacy.

The FTB nonetheless shrugs off as insignificant its disclosure of Hyatt' s private

information through "mandatory" Demands for Information to individuals , government

agencies, and businesses for which nojudicial permission was sought or received and no notice
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was given to Hyatt.

Courts are particularly vigilant in enforcing informational privacy rights
related to social security numbers, addresses, and other privateinformation. 

Contrary to the FTB' s bald assertion that disclosing Hyatt' s social security number and

secret address to dozens of third parties was no big deal; courts of every level-- including the

United States Supreme Court -- find such disclosures actionable and a violation of an

individual' s "informational privacy" rights.

United States Supreme Court informational privacy cases.

The United States Supreme Court has issued three opinions bearing on the issue.

United States Department of Defense v. Federal Labor Relations Authority (FLRA), 510 

487 489, 502 , 114 S. Ct. 1006 1271. Ed. 2d 325 (1994), held that disclosure of employees

home addresses to their union was a "clearly unwarranted invasion of privacy." (emphasis

added.) That case was largely based on United States Dept. of Justice v. Reporters Committee

14 for Freedom of Press 489 u.S. 749 , 763, 109 S. Ct. 1468 , 1031. Ed. 2d 774 (1989)

(recognizing that "both the common law and the literal understandings of privacy encompass

the individual' s control of information concerning his or her person.
); see also United States

Department of State v. Ray, 502 u.S. 164, 177, 112 S. Ct. 541 , 1161. Ed. 2d 526 (1991)

(holding that the disclosure of names and addresses wouldbe a clearly unwarranted invasion of

privacy because confidentiality had been promised and disclosure of the information would be

a special affront to his or her privacy

ii. State and Federal Courts also protect informational privacy (social
security numbers and home addresses).

State .ex reLBeacon Journal Publishing Co. v. City of Akron 70 Ohio St. 3d 605 607

640 N.E.2d 164, 166 (Ohio 1994), found that the disclosure of social security numbers "would

violate the federal constitutional right of privacy" and held that because the Privacy Act of

1974 regulates the use of Social Security numbers, individuals "have a legitimate expectation

of privacy in their Social Security numbers." Two recent Washington cases have found

disclosure of social security numbers to be highly offensive. Progressive Animal Welfare

Society v. University of Washington 125 Wash. 2d 243 884 P.2d 592 (Wash. 194), held that
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(T)he disclosure of a public employee s social security number would be highly offensive to a

reasonable person. . . ." Furthermore, in Tacoma Public Library v. Woessner 90 Wash. App.

205 951 P.2d 357 (Wash. App. 1998), opinion amended on remand on other grounds - P.

' 1999 WL 126948 (Wash. App. Feb. 5 , 1999), the Court similarly held that "(w)e agree

that release of employees ' identification number would be highly offensive. ,,14

Other cases concluded that certain citizens -- such as Gil Hyatt -- have a particular need

and/or a desire to keep their address confidential. National Association of Retired Federal

Employees v. Horner 879 F.2d 873 (D. C. Cir. 1989), cert. denied 494 U.S. 1078 (1990), held

that "(i)n our society, individuals generally have a large measure of control over the disclosure

oftheir own identities and whereabouts. That people expect to be able to exercise that control

0ther cases where social security numbers were given protection under the right of
privacy include: Sheet Metal Workers International Association, Local Union No. 19 v, United
States Department of Veterans Affairs 135 F.3d 891 (3d Cir. 1998) (holding that disclosures of
names, social security numbers and addresses of employees would constitute an unwarranted
invasion of personal privacy); Sapp Roofing Co. v; Sheet Metal Workers ' International Ass '
Local Union No. 552 Pa. 105 713 A.2d 627 630 (1998) (forbidding "the disclosure ofpersonal
information (names, addresses, social security numbers, and phone numbers)" because of the
individual employees

' "

strong privacy interests

); 

Tribune-Review Co. v. Allegheny County
Housing Authority, 662 A.2d 677 682 (pa. Cmwlth. 1995) (concluding that "the Privacy Act of
1974 limits the availability of social security numbers and creates an expectation of privacy in
the minds of all employees concerning the use and disclosure of their social security numbers" and
finding that since the social security number is an identifier

, "

If stolen it can create a new identity
for the thief. When misused it can destroy a life.

); 

Times Publishing Co. v. Michel 633 A.2d 1233
(pa. Comwlth. Ct. 1993) (holding that disclosure of gun licensees ' home telephone number, social
security number, and address would constitute an unwarranted invasion of personal privacy);
Greidinger v. Davis 988 F.2d 1344, 1352, 1354 (4th Cir. 1993) (finding that the Virginia voter
registrar s public di~closure of voters ' social security numbers brought the attendant possibility
of "a serious invasion of privacy" and detailing horror stories of stolen identities and concluding
that "the harm that can be inflicted from the disclosure of a social security number to an
unscrupulous individual is alarming and potentially financially ruinous.

); 

Oliva v. Us. Dept. of
HUD 756 F.Supp. 105 , 107 (E. Y. 1991) (holding that disclosure of social security numbers
and dates of birth would be a "clearly unwarranted invasion of personal privacy" since "social
security numbers and dates of birth, are a private matter

); 

Yeager v. Hackensack Water Co. 615
F. Supp. 1087, 1091-92 (D. J 1985) (citing to Federal Privacy Act, Public Law No. 93-579 and
holding that social security numbers were "within the constitutionally protected right of privacy
as Congress designed the Federal Privacy Act of 1974 to discourage improper uses of social
security numbers and to allow individuals the opportunity to make an intelligent decision
regarding disclosure). The foregoing is far from an exhaustive list of cases on this issue.
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is ' evidenced by. . . unlisted telephone numbers by which subscribers may avoid publication of

an address in the public directory, and postal boxes, which permit the receipt of mail without

disclosing the location of one s residence. '" Moreover , the court could have had Gil Hyatt in

mind when it noted that it is public knowledge that when one gains wealth

, "

that individual

may become a target for those who would like to secure a share ofthat sum by means

scrupulous or otherwise. Id. at 876 (emphasis added).

American Federation of Government Employees, AFL-CIO, Local 1923 v. United

States 712 F.2d 931 (4th Cir. 1983), expresses privacy concerns similar to those alleged by

Hyatt in this case. The court held that union members had a privacy right not to disclose their

home addresses to their own union, because disclosure could subject the employees to an

unchecked barrage of mailings and perhaps personal solicitations. The court then observed that

no effective constraints could be placed on the range of uses to which the information, once

revealed, might be employed. Id. at 932. The dissent pointed out that only a rare person -- like

Hyatt -- conceals his address from real property records, voting lists, motor vehicle registration

licensing records and telephone directories. The court majority nevertheless recognized the

0ther cases where home addresses were given protection under the right of privacy
include: Painting Industry of Hawaii Market Recovery Fund v. United States. Dept. of Air Force
26 F.3d 1479, 1486- 1487 (9th Cir. 1994) (forbidding disclosure of social security numbers, names
and home addresses with concurring opinion stating "publishing your phone number may invite
annoying phone calls, but publishing your address can lead to far more intrusive breaches of
privacy, and even physical danger.

); 

FLRA v. United States Dept. of Veterans Affairs 958 F.
503 516 (2d Cir. 1992) (holding that disclosure offederal employees ' names and home addresses
to their union:'would result in a clearly unwarranted invasion of personal privacy.

); 

Painting and
Drywall Work Preservation Fund, Inc. v. Dept. ofHUD 936 F.2d 1300 1303 (D.C. Cir. 1991)
(concluding that disclosure of names and addresses of construction workers would be "
substantial invasion of privacy," indeed

, "

a clearly unwarranted invasion of personal privacy.
Hopkins v. United States Dept. ofHUD 929 F.2d 81 (2d Cir. 1991) (holding that because privacy
encompasses all interest involving the individual' s control of information concerning his or her
person

, "

we have no doubt that individual private employees have a significant privacy interest in
avoiding disclosure of their names and addresses.

); 

FLRA v. United States Dept. of Navy, 941
F.2d 49 (1st Cir. 1991) (finding individuals have a discernable interest in "the ability to retreat to
the seclusion of one s home and to avoid enforced disclosure of one s address. ). Again, the
foregoing is far from an exhaustive list of cases on this issue.
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privacy right even for those Jess sensitive about secrecy

Hyatt has pled invasion of his informational privacy.

As the cases cited above demonstrate, courts recognize an individual' s right to privacy

in personal information gathered by government agencies and then placed in government

records. The right of informational privacy is a significant part of Hyatt' s invasion of privacy

claim.

Because Nevada is a notice pleading state (see Nev. R. Civ. P. 8(a)), Hyatt has alleged

more than sufficient facts to recover from the FTB for its invasion of his informational privacy

as well as a myriad of other privacy claims supported by both the United States and Nevada

Constitutions. (E.

g., 

FAC, ~~ 8 , 34, 35 , 61 , 62.

Hyatt has also pled the traditional forms of invasion of privacy.

Moreover, Hyatt has pled viable causes of action in regard to the three more traditional

forms of invasion of privacy claims: (1) unreasonable intrusion upon the seclusion of another

(2) unreasonable publicity given to private facts, and (3) casting in a false light.

The FTB unreasonably intruded upon Hyatt' s seclusion.

For Hyatt to recover for intrusion upon his seclusion, he must "prove the following

elements: (1) an intentional intrusion (physical or otherwise); (2) on the solitude or seclusion of

another; and (3) that would be highly offensive to a reasonable person. PETA 111 Nev. 615

630 895 P.2d 1269 (1995). In addition, Hyatt must show that he had "an actual expectation of

seclusion or solitude and that expectation was objectively reasonable.
Id. at 631.

Hyatt has alleged a litany of facts which if proven would establish each ofthese

0ne.ofthe first home address cases Wine Hobby USA, Inc. v. IRS 502 F.2d 133 , 137 n.
15 (3d Cir. 1974), forbade disclosure of individual home-wine-maker names and home addresses
since "there are few things which pertain to an individual in which his privacy has traditionally
been more respected than his own home. Mr. Chief Justice Burger recently stated: ' The ancient
concept that "a man s home is his castle" into which "not even the king may enter" has lost none
of its vitality. '" It also held that " That society recognizes an interest in keeping his address private
is indicated in such practices as non-listing of telephone numbers and the renting of post office
boxes." One of the most recent cases Scottsdale Unified School Dist. No 48 of Maricopa County
v. KPNX Broadcasting Co. 191 Ariz. 297, 955 P.2d 534, 536 (1998), held that school districts
need not disclose the home addresses or birth dates ofteachers to reporters since "birth dates, like
social security numbers are private information.
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elements and support recovery. (E.

g. 

FAC , ~, 12- 34-37.) Hyatt's need and desire for

privacy and seclusion was pled in significant detail. That the FTB' s conduct in intruding on

Hyatt' s seclusion was highly offensive is set forth in the above cited cases protecting

information privacy.

The FTB gave unreasonable publicity to private facts about Hyatt.

A Nevada resident has a claim for unreasonable publicity given to private facts when

there is a public disclosure of private facts that would be offensive and objectionable to a

reasonable person of ordinary sensibilities. Kuhn v. Account Control Technology, Inc. 865 F.

Supp. 1443 , 1448 (D. Nev. 1994) (quoting Montesano v. Donrey Media Group, 99 Nev. 644

668 P.2d 1081 , 1084 (1983), cert. denied 466 u.S. 959 (1984)). The FTB' s disclosure to

dozens of third parties of sensitive documentation concerning Hyatt' s private information falls

well within the ambit of the tort of unreasonable publicity. Contrary to the FTB' s assertion

that its disclosures of Hyatt' s personal information was not "publicity," the FTB' s disclosure

was wide spread. The FTB communicated with businesses, governmental officials and

agencies, and individuals, including disclosures of his social security number to three

newspapers, two reporters and a key industry trade association -- the Licensing Executive

Society -- with thousands of members who were highly interested in Hyatt' s licensing program.

Twenty two years ago when the Restatement of Torts (Second) was published

Comment A to section 652( d) suggested that the courts might well relax the requirement of

wide spread publicity, at least in those cases where there were statutes regulating disclosure 

certain types of information. In this case, the Federal Privacy Act, the California Information

Practices Act, the California Revenue and Taxation Code, and the California Constitution all

forbid disclosures of the type made by the FTB as violations of informational privacy. 17 The

California Supreme Court has made it clear that due to these statutes and the Constitution that

all individuals, including out of state residents, can have a reasonable expectation of privacy in

personal information about them which is maintained by government agencies, banks, hotels

See accompanying Request for Judicial Notice, at 6.
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and telephone companies. 

The Nevada Supreme Court has indicated that information relating to a person

financial condition is private, and that even in litigation, the discovery of such information

should be scrupulously limited. Hetter v. Eighth Judicial District 110 Nev. 513 , 520- , 874

2d 762 (1994) ("(S)acrifice of (privacy) should be kept to the minimum, and this requires

scrupulous limitation of discovery. . . . (P)ublic policy suggests that (discovery regarding) tax

returns or financial status not be had for the mere asking.

In addition, under strict conditions of confidentiality guaranteed by the FTB , Hyatt

revealed to the FTB , among other things, his secret address in Nevada. Thereafter, the FTB

flaunted its obligation of confidentiality and in many instances even made Hyatt' s address

known to various businesses in its deceitful, unauthorized Demands to Furnish Information.

As a result, Hyatt' s home-office address may now be part of the public domain, a fact that is of

the utmost concern and disgust to Hyatt for reasons that any reasonable person in his situation

would consider to be of compelling importance. (F AC
, '1f 62.

Contrary to the FTB' s assertion, there was wide spread dissemination of Hyatt'

personal and confidential information. At least 90 pieces of correspondence were disseminated

by the FTB to individuals, businesses, trade groups, licensees, etc. , whose collective

membership totaled in the thousands. In particular, the fact that he was under "investigation

by a taxing authority was published virtually throughout the industry as the FTB "demanded"

information from a major industry trade association -- the Licensing Executives Society -- with

thousands of members as well as Hyatt licensees in Japan. Also , the FTB sent Demand letters

to three separate ne:wspapers with millions of readers.

Hyatt has alleged that he turned over to the FTB higWy personal and confidential

information with the understanding that it would remain confidential. Hyatt has alleged that he

had every right to expect that the FTB would hold this information in confidence. However

the FTB violated Hyatt' s privacy by revealing this information to third parties. (F AC
, '1f'1f 34-

See accompanying Request for Judicial Notice, at 3.
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35.

The FTB cast Hyatt in a false light.

In a false light claim, the focus of the plaintiffs injury is on mental distress from

having been disparaged by revealing false or misleading information to the public as opposed

to damage to his reputation. S.e.e PET A 111 Nev. at 622, n. 4. According to the Restatement

(Second) of Torts, 
19 false light consists of: (1) giving publicity to a matter concerning another;

(2) that places the person in a false light; (3) that would be highly offensive to a reasonable

person; and (4) that the actor had knowledge of or acted in reckless disregard as to the falsity of

the publicized matter and the false light in which the other would be placed. See Restatement

(Second) of Torts ~ 652E (1977). Courts have held, however, that to recover for false light, the

subject of the publication need not necessarily be false.

Hyatt has alleged that during the FTB' s contacts with Hyatt' s neighbors, trade

association, licensees, employees of patronized businesses, andgovemmental officials in

Nevada, the FTB disclosed that Hyatt was under investigation in California, and engaged in

other conduct which would cause these persons to have doubts as to Hyatt' s moral character

and his integrity. (FAC , ~ 47.) In short, the FTB' s actions in conducting interviews and

interrogations of Hyatt' s neighbors, business associates, and other Nevada residents, and its

conduct in issuing deceitful, unauthorized "Demands to Furnish Information" gave the false

yet distinct appearance that Hyatt was a fugitive from California being investigated for illegal

and immoral activities.

In sum, invasion of privacy takes many forms. Here, Hyatt has sufficiently pled the

newer form emanating from "informational" privacy as well as the traditional forms.

19 In dealing with claims of invasion of privacy, the Supreme Court of Nevada has relied
on the Restatement numerous times "for guidance in this area. . . . PETA v. Bobby Berosini, Ltd.
111 Nev. 615 , 630, 895 P.2d 1269 (1995).

See , Douglass v. Hustler Magazine 769 F.2d 1128 (7th Cir. 1985), cert. denied 475
u.S. 1094 (1986) (reasoning that use of a photograph out of context was grounds for recovery on
false light theory even though photograph was not "false.
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CONTRARY TO THE FTB, CALIFORNIA LAW DOES NOT
AUTHORIZE THE FTB TO DISCLOSE TAX INFORMATION 
PRECISELY THE OPPOSITE IS TRUE AS CALIFORNIA LAW
MAKES IT A CRIME

The FTB cites California Revenue & Taxation Code Section 19545 as support for its

premise that it was privileged to disclose Hyatt' s secret information. Such statute has no

application of the facts alleged by Hyatt. On its face, the statutory provision states that "(a)

return or return information may be disclosed in a judicial or administrative proceeding

pertaining to tax administration. . . ." (emphasis supplied). That is not what the FTB did.

Rather, the FTB' s publication of Hyatt' s secret information to third parties was done wherever

and whenever the FTB deemed appropriate during its investigation. There is no, nor has there

ever been any kind of Judicial or administrative proceeding in California by the FTB regarding

Hyatt. Rather, there is only a six year investigation which the FTB still deems incomplete.

The FTB knows that disclosure of taxpayer information without pennission is, not only

not privileged, but is in fact a crime in California. Cal. Rev. & Tax Code 9 19542. The FTB

argued this point in a prior discovery motion.

Nevertheless, the FTB cites McLain v. Boise Cascade Corp. 533 P.2d 343 (Ore. 1975),

for the proposition that it was somehow justified in disclosing Hyatt' s private infonnation to

third parties , stating that the case "illustrates the privilege allowed state agencies to investigate

matters within their agencies ' concern. " (Motion at 16. ) The McLain case, however, stands for

nothing of the sort. In McLain a workers compensation case, the employer had a "day in the

life" videotape prepared through surveillance of an employee. The Court dismissed an

invasion of privacy claim brought by the employee; reasoning that the activities that had been

filmed "coul~ have been observed by his neighbors or passersby on the road running in front of

his property. Id. at 346. The FTB' s disclosure of private facts about Hyatt to third persons

and its implicit suggestion that Hyatt was a tax evader or a law breaking citizen who was

refusing to pay his taxes is quite different from the facts described in McLain.

The FTB also misrepresents to this Court that "(t)he pleadings show that the FTB

See FTB' s Opposition to Motion to Compel, at 5- , filed on February 11 , 1999.
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auditor was only verifying the truthfulness of the Hyatt' s claim of Nevada residency and any

disclosures made were authorized under California law." (Motion at 16.) The "pleadings

disclose no such thing. Hyatt has alleged repeatedly in the pleadings that the FTB' s intrusive

tortious investigative efforts in Nevada were designed to intimidate Hyatt and extort money

from him. (FAC, ,-r 17 , 21 , 23 , 25 , 56(c), (g), (j).) Moreover, the FTB disclosures were in

violation of California law.

The FTB knew that Hyatt and his representatives were extremely concerned about

maintaining the confidentiality of such things as his secret home address and social security

number. Hyatt' s insistence upon confidentiality was so non-negotiable that the FTB was

forced to promise strict confidentiality as a quid pro quo for obtaining the information and

documents its auditors claimed it needed to complete the audit. (FAC
,-r 62.) Moreover, the

FTB was fully aware that Hyatt placed title to his home in a trust bearing the name ofhis

trusted Nevada CPA in order to maintain the security and anonymity of his secret home-office

address. The FTB nonetheless made the wholesale disclosures alleged by Hyatt.

In sum, the FTB is not excused or privileged in regard to its damaging disclosures.

HYATT PROPERLY PLED OUTRAGE.

The FTB makes a short effort to strike Hyatt' s claim for the tort of outrage. Hyatt'

outrage, the FTB intones, stems from his discomfort at that agency s efficiency in imposing

additional taxes and penalties on his purse. (Motion at 26.

Hyatt' s Complaint, however, never declares that the tort of outrage resides in the mere

presentation of a bill for more taxes. Instead, it speaks of holding the FTB accountable for that

agency s extreme and outrageous conduct in preparing and justifying that exaction from a

Nevada citizen. The relaxed standards of notice pleading are used, to determine whether that

conduct provides an actionable tort of outrage. See Branda v. Sanford 97 Nev. 643 , 648 , 637

2d 1223 , 1228 (1981) citing Nev. R. Civ. P. 8. The tort itself has three elements: 1) extreme

or outrageous conduct showing an intention to inflict, or a reckless disregard for, the ensuing

emotional distress; 2) a plaintiff that suffered severe or extreme emotional distress; and 3)

actual or proximate causation. See Shoen v. Amerco, Inc. 111 Nev. 735 , 747, 896 P.2d 469
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477 (1995). Hyatt's Complaint must simply give adequate notice of these elements and the

relief he seeks; his pleadings should be liberally construed to do substantial 
justice. Branda

supra.

Hyatt' s Complaint meets these standards. The FTB' s extreme or outrageous conduct

began with a "clandestine and reprehensible investigation" of Hyatt' s Nevada residency.

(FAC, , 51.) The FTB interrogated his neighbors and the businesses he patronized. (pAC

, 12.) Nevada citizens got authoritative Demands for Information. (pAC, ' 13.) Their elected

leaders and government officials received gently deferential requests. (pAC ' 14.) The FTB

proposed an unsavory quid pro quo: you pay your taxes or we will not hold your personal

financial information with all the confidentiality that California law demands. (pAC, ' 20.

The FTB' s actions served not the goals of an honest investigation into Hyatt' s residency, but

more base objectives of harassment, embarrassment, coercion, and intimidation. (pAC ' 51.)

That conduct caused the effect the FTB sought: Hyatt' s extreme emotional distress as

manifested by his "fear, grief, humiliation, embarrassment, anger and a strong sense of

outrage." (F AC, , 51.

Past Nevada Supreme Court precedent also shows the adequacy of Hyatt' s Complaint

under the Nev. R. Civ. P 12(c) standard that his pleadings need only set out allegations

permitting recovery if proved true. See Bernard v. Rockhill Development Co. 103 Nev. 132

136, 734 P.2d 1238 , 1241 (1987). Patrons who berate a restaurant busgirl with crude sexual

propositions, engendering predictable emotional distress, commit an actionable tort of outrage.

See Branda v. Sanford 97 Nev. 643 637 P.2d 1223 (1981). Companies that breach

employment contra~ts to harass an employee and engender financial hardships are similarly

liable. See Shoen v. Amerco, Inc. 111 Nev. 735 , 747, 896 P.2d 469 477 (1995). City officials

that charge a police officer with peIjury in a press release, exposing the officer to ridicule and

embarrassment, face potential liabilities for the officer s resulting emotional distress. See

Posadas v. City of Reno 109 Nev. 448 , 456 , 851 P.2d 438 444 (1993).

The FTB' s actions are simply another example in this category of extreme and

outrageous conduct. The FTB' s conduct is all the more outrageous given Hyatt' s life
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threatening battle with cancer during the period of time on which the FTB is focusing its

investigation. In any case, whether Hyatt' s Complaint is measured by judicial precedent or a

recounting of the allegations his Complaint provides, the end result is the same: the FTB'

motion for judgment on the pleadings must be denied.

HYATT PROPERLY PLED ABUSE OF PROCESS.

Abuse of process can occur in an administrative process.

The FTB' s contention that Hyatt does not state a viable claim for abuse ofprocess

because no judicial process is involved is simply wrong. Since 1932 , the courts (including the

9th Circuit) have clearly recognized the tort of abuse of process when it involves

administrative abuse, as opposed to judicial abuse. See g. Hillside v. Stravato 642 A.2d 664

666 (R.I. 1994) ("Numerous jurisdictions have recognized that misuse of certain administrative

proceedings may give rise to claims for malicious prosecution and abuse ofprocess.

A government entity in particular may be held liable for administrative
abuse of process.

The FTB then arrogantly contends that it alone may determine whether it abused its

powers because: "( w )hether or not the process of a non-judicial agency was used for an

improper purpose is for the agency to decide." (Motion, at 28-29.) This second notion put

forth by the FTB is also wrong. Significantly, the cases cited by the FTB involve no

See also Melvin v. Pence 130 F.2d 423 , 426-27 (D.C. Cir. 1942) ("The administrative
process is also a legal process, and its abuse in the same way with the same injury should receive
the same penalty. . . . When private as well as public rights more and more are coming to be
determined by adrnlmstrative proceedings, it would be anomalous to have one rule for them and
another for the courts in respect to redress for abuse of their powers and processes.

); 

United States
v. Carrozzella 105 F.3d 796, 799 (2d Cir. 1997) (holding "abuse of judicial process seems to us
a term that. . . includes any serious misuse of judicial or administrative process proceedings
intended to inflict unnecessary costs or delay on an adversary or to confer undeserved advantages
on the actor.

); 

Clipper Exxpress v. Rocky Mountain Motor 690 F.2d 1240, 1257 (9th Cir. 1982),
cert. denied 459 u.S. 1227 (1983) (finding harassment through administrative proceedings has
same effect as harassment through the court system.); and SEC v. ESM Government Securities, Inc.
645 F.2d 310 (5th Cir. 1981) ("The Supreme Court directives. . . leave no doubt that this power
(the equitable power of the courts of the United States. . . over their own process, to prevent abuse)
may be properly invoked in cases involving the enforcement of administrative subpoenas.
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government entities, rather a panoply of private litigants.23 None of the private parties in the

cases cited by the FTB had the FTB' s "subpoena" powers used so liberally as in this case, as a

voice of authority demanding information from individual and less powerful third parties. The

abuse of process standards are different for a government agency.

Agencies commit an abuse of process when their demands for information are

motivated by an improper purpose, such as to harass the taxpayer or to put pressure on him to

settle a collateral dispute, or for any other purpose reflecting on the good faith ofthe particular

investigation. United States v. Powell 379 U.S. 48 , 58 , 85 S. Ct. 248 , 255 , 13 1. Ed. 2d 112

(1964). An agency that obtains information by misleading a taxpayer s accountant acts beyond

the pale of good faith. United States v. Tweel 550 F.2d 297 299 (5th Cir. 1977): An agency

that acquires information in an investigation by fraud, deceit, or trickery commits an abuse of

process. SEC v. ESM Government Securities, Inc. 645 F.2d 310, 317 (5th Cir. 1981). The

standards for abuse of process must remain flexible to safeguard citizen liberties:

Decency, security, and liberty alike demand that government officials shall be
subjected to the same rules of conduct that are commands to the citizen. In a
government of laws, existence of the government will be imperiled ifit fails to
observe the law scrupulously. Our Government is the potent, the omnipresent
teacher. For good or for ill, it teaches the whole people by its example.

!d. at 316- 17 quoting Olmstead v. United States 277 u.S. 438 483- 48 S. Ct. 564 574, 72

1. Ed. 944 (1928).

The FTB' s Demands for Information were issued for improper purposes devoid of good

faith. They provided Hyatt' s social security number and his secret address to third parties

violating the FTB' s express promises of confidentiality. (pAC, ' 56(a).) FTB representatives

made satta voce offers to protect Hyatt' s confidentiality for cash. (pAC, ' 56(g).) Its actions

Sea-Pac Co. , Inc. v. United Food and Cammer. Worker s Lac. Union 699 P.2d 21725 (Wash. 1985) (involves a union and the president of a fish processing company angered by labor
agitations); Dutt v. Kremp, 111 Nev. 567, 894 P.2d 354 (1995) (doctors versus a lawyer); Nevada

26 Credit Rating Bureau v. Williams 88 Nev. 601 , 503 P.2d 9 (1972) (creditor versus debtor);

27 
Foothill Indus. Bankv. Mikkelson 623 P.2d 748 (Wyo. 1981) (borrower verses lender); Laxalt v.
McClatchy, 622 F. Supp. 737 (D.Nev. 1985) (a u.S. Senator alleging slander against a newspaper);

28 and Nienstedt v. Wetzel 651 P.2d 876 (Ariz. 1982) (two neighbors squabbling over the costs of a
retaining wall).HUTCHISON
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violated the due process guarantees of Article 1 , Section 8 of the Nevada Constitution. (pAC,

~ 56(d).) Each of these allegations, if proved, would permit recovery against the FTB for abuse

ofprocess.24 The FTB' s Motion must therefore be denied.

HYATT PROPERLY PLED FRAUD.

The FTB' s argument regarding Hyatt' s fraud claims are fatally abstract and not tangibly

concrete. Of course, the FTB trots out the black-letter law that fraud is a tort of five pieces: 1)

falsity (a false representation by the FTB); 2) scienter (the FTB knew or believed its

representation was false); 3) inducement (the FTB intended Hyatt to act upon the

representation); 4)justifiable reliance (Hyatt acted and justifiably relied on the FTB'

representation; and 5) damages (Hyatt was damaged by his reliance). See Albert H Wohlers

and Co. v. Bartgis 969 P.2d 949 956 (Nev. 1998). Moreover, Nev. R. Civ. P. 9 (b), states that

(m)alice, intent, knowledge, and other condition of mind (motive is also a condition of the

mind) of a person may be averred generally.

The FTB' s notion that fraud requires allegations of fact essentially transforms this tort

into a balancing scale heavily weighted in that agency s favor. A viable fraud claim, the FTB

avows , requires Hyatt to tip those scales with the hard metal of particular factual allegations.

His failure to do so allows the FTB' s motion for judgment on the pleadings to reach and decide

the merits of Hyatt' s claims of fraud. The reality, of course, is quite different: A failure by

Hyatt to meet Nev. R. Civ. P. 9(b) exposes his complaint to a motion for a more definite

Forpurposes of Hyatt' s abuse of process claim, the FTB is estopped from asserting a5-a
defense, that no administrative process in California ~xists upon which the abuse of process claim
may be based. , Each "Demand" cites to California law for its authority, and invariably included
Hyatt' s social security number, and in many instances his actual, personal home address, making
this highly sensitive and confidential information a part of readily accessible databases. The FTB
knew that this abusive process was in direct violation of its commitments of confidentiality to
Hyatt. To now allow the FTB to avoid the consequences of its abuse of process would be the
height of injustice. See McKeeman v. General American Life Ins. 111 Nev. 1042, 1050 899 P.
1124 (1995) ("(T)he party to be estopped must have been aware of the facts; it must have intended
that its act or omission be acted upon, or act in such a manner that the party asserting estoppel had
a right to believe that it so intended; the party asserting estoppel must have been unaware of the
true facts; and it must have relied upon the other party's conduct to its detriment.") (quoting
Lusardi Const. Co. v. Aubry, 824 P.2d 643 654 (Cat 1992).
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statement "or at the very worst dismissal with leave to amend. See Britz v. Consolidated

Casinos Corp. 87 Nev. 441 , 447, 488 P.2d 911 916 (1971). But we need not debate the

accuracy of the FTB' s portrayal of the Nev. R. Civ. P. 9(b) standard; Hyatt' s complaint

contains more than enough specific factual allegations to fulfill even the FTB' s concocted

criterion. And unlike the FTB , Hyatt has no qualms about comparing his Complaint to the five

required elements of a ftaud claim:

Falsity-The FTB "absolutely promised to maintain in the strictest of confidence" the

information it sought ftom Hyatt. (pAC, ~ 60, ~ 61.) Hyatt expressed his concerns repeatedly

both orally and in writing. (FAC , ~~ 62(a) & 62(b)(iii).) The FTB' s own records verify these

concerns and its assurances of confidentiality. (pAC, ~~ 62(b )(i)-(v).

Scienter-Hyatt has pleaded scienter in two ways. First, even as the FTB made

assurances of confidentiality it violated those assurances by releasing confidential data. (F AC

~.,-r 62 & 62( c).) Second, the FTB assurances were part of a pattern of extortionate conduct to

persuade Hyatt ofa truly enormous tax liability. (pAC, ~~ 63(a)-(e).

Inducement-The complaint alleges how the FTB sought to induce Hyatt' s reliance on

its representations. The FTB' s actions were part of a pattern of extortionate conduct (F AC, 
.,-r

63) by which the agency sought to relieve itself of the uncertainties of a judicial process to

compel the production of Hyatt' s confidential information. (pAC .,-r 64.

Justifiable Reliance- The complaint alleges the trust and confidence Hyatt afforded the

FTB based on this past dealings with that agency. (pAC ~ 60.) Moreover, he had no reason to

suspect that the FTB , as an organ of California government, would act in a less than truthful

manner. (FAC, ~ 6?)

Damages-The FTB contends that ftaud requires pecuniary losses. (Motion at 30.

Hyatt' s fraud claims, it argues, embrace only matters of "emotional distress or hurt feelings.

The FTB is doubly wrong. First, Hyatt' s Complaint avers pecuniary losses of "an extent and

nature to be revealed only to the Court in camera. (pAC , ~ 66.) Second, the FTB misstates

the law; fraud actions provide a redress for emotional distress. The Nevada Supreme Court

upheld a compensatory damages award for emotional distress "as a result of (a defendant' s J
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fraudulent misrepresentations, concealment, and bad faith course of conduct." See Wohlers

969 P.2d at 958.

In sum, Hyatt' s allegations are legally sufficient to provide fair notice to the FTB as to

the nature and basis of the fraud. See Crucil v. Carson City, 95 Nev. 583 , 585 , 600 P.2d 216

(1979) ("the pleading of conclusions, either of law or fact, is sufficient so long as the pleading

gives fair notice of the nature and basis ofthe claim

). 

See also Hay v. Hay, 100 Nev. 196

198 678 P.2d 672 (1984) ("Because Nevada is a notice-pleading jurisdiction, our courts

liberally construe pleadings to place into issue matters which are fairly noticed to the adverse

party . . . "

HYATT PROPERLY PLED NEGLIGENT MISREPRESENTATION.

We finally reach the FTB' s last flawed argument that Hyatt improperly pleaded a cause

of action for negligent misrepresentation. The FTB styles his allegations as

incomprehensible." (Motion at 30. We are puzzled too. How could an agency of the FTB'

resources and sophistication be baffled by this simple claim: You asked me to give you my

sensitive and highly confidential information. You promised to hold this information in the

strictest confidence. Rather than contesting your request, I trusted you and voluntarily

disclosed the information you sought. After obtaining the information, you broke your

promise. And you knew when you made the promise that you could not or would not keep it.

Reduced to their essence, Hyatt' s allegations say exactly this. (pAC, ~~ 69 & 70.

The FTB , however, hears something else. Hyatt' s claims illicitly superimpose a

business relationship" of "trust" on the FTB' s statutory and regulatory duties under

California law. (Motion at 30.) Those laws allow it to use taxpayer information. Id. The

unstated thrust of the FTB' s argument is that its veracity in obtaining information does not

matter. Taxes are too important to let things like fair play impede progress. To the FTB' 

exclamation that Hyatt "would have it that the FTB be his trusted agent!" should be added

another: The FTB has ajob to do! (Motion at 30.

Contrary to the FTB' s assertions, courts hold government agencies accountable for their

negligent misrepresentations of fact. The Minnesota Supreme Court explained the public
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policy of doing so:

We will continue to allow a cause of action against government officers
and employees for negligent misrepresentation of fact because other public
policy considerations are more compelling in that context. Members of the
public have no other access to factual information maintained by the
government except through government officers and employees. Therefore, the
policy of promoting accuracy through the prospect of tort liability outweighs the
possibility of inhibiting performance of duties of office or employment.

Northernaire Productions, Inc. v. Crow Wing County, 244 N.W. 2d 279 , 282 (Minn. 1976).

Those public policies received further development in MH v. Caritas Family Services 475

W. 2d 94 (Minn. App. 1991). Holding the agency accountable for negligent

misrepresentation promoted the accuracy of its communications and posed no dangers to its

performance. Id.

The FTB' s citations to cases applying negligent misrepresentation in commercial

transactions between private parties of equal power does not allow it to escape a fundamental

common law rule: "even if one has no duty to disclose a particular fact, if one chooses to

speak he must say enough to prevent the words from misleading the other party.
MH 

Caritas Family Services 488 N. 2d 282 288 (Minn. 1992). That rule has a corollary: "

duty to disclose facts may exist 'when disclosure would be necessary to clarify information

already disclosed, which would otherwise be misleading, ' particularly when a confidential or

fiduciary relationship exists between the parties. Id. (omitting cited cases). Fidelity to either

rule imposes no hardships on the FTB; it merely requires the agency "to use due care to

ensure" that its factual statements disclose "information fully and adequately. Id.

Hyatt' s complaint fully pleads these precepts. The FTB made affirmative statements of

fact about its confidentiality practices. (pAC, 1 69.) Its representations occurred in the context

of a confidential, business-like relationship involving tens of millions of dollars. (pAC, 1 71.)

The FTB' s conduct departed from its factual representations. (pAC, 1 70.) And the FTB owed

a duty to Hyatt to inform him that it "may not have been able to maintain, or otherwise would

not maintain, the strict confidentiality" it promised. (pAC, 1 69.) The FTB is any taxpayer

only channel of information about its practices. Once it speaks, the FTB , or any party in a

confidential relationship, should not be misleading. Adherence to that duty, and the imposition
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of liability for negligent misrepresentation when it is breached, promotes the FTB' s accuracy

without lessening its efficiency. However the principles are arranged or voiced, they all say the

same thing: Truth should matter.

CONCLUSION.

Hyatt brought this suit to resolve the dispute about his eight year Nevada residency and

to be compensated for damages resulting from the FTB' s tortious conduct over the past six

years. Because of the exceptional circumstances of this case, Hyatt pled more facts than

necessary at the pleading stage. It is remarkable that the FTB , after denying 90% ofthe facts

that Hyatt alleges, now contends that the extensive number of facts are insufficient.

The FTB' s false mantra that this is a tax case is now giving way to the real issues of

declaratory relief and torts. Nevertheless, old habits die hard and the FTB continues to distort

the facts and the law only to create a motion that is fatally defective in view of the clear

statutory requirements and the case law. Because the law is so clear, the main effect of this

Motion will be to waste this Court' s precious time and resources and to cause Hyatt significant

expense and effort.

Hyatt has been a Nevada resident since September 1991 and continues to be a Nevada

resident into the next Millennium. Hyatt' s life in Nevada was both private and prosperous until

the FTB destroyed his licensing business and distracted him from his research and

development and patent work by investigating him, harassing him, and then trying to extort

him with a $21.8 million demand. Now, eight years after he left California, unable to find

Hyatt in California, the FTB continues to investigate Hyatt in Nevada and to threaten him in

Nevada with impunity. This Court is Hyatt' s only remedy against the FTB' s invasive and

never ending Vendetta, carried out only because Hyatt chose to leave California and then

succeeded in Nevada. This matter can only be resolved by an award of compensatory damages

to Hyatt for the FTB' s tortious acts and a declaratory judgment as to Hyatt' s residency for the
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entire period in dispute up to the present time, not just the few months from almost a decade

ago upon which the FTB has focused its investigation.

The motion should be denied.

DATED this y of March, 1999.

By:

Thomas K. Bourke
One Bunker Hill, 8th Floor
Los Angeles, CA 90071- 1092

Attorneys for Plaintiff
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Nevada law authorizes this Court to take judicial notice of both facts 1 and law.2 Case

law extends this to such matters as the decisional law of California and sister states.3 Judicial

notice is mandatory under Nev. Rev. Stat. 947. 150, if requested to do so by counsel and if

provided the necessary information.4 Here and in the Appendix of Authorities
, Hyatt provides

this Court with the necessary information.

The Nevada Supreme Court has declared that fonnal requests for judicial notice are "
the

i~ better procedure" although not absolutely necessary.s Nevada law allows judicial notice of

opinions of the executive branch such as opinions of the Attorney Genera1.6

Here Hyatt requests judicial notice of the following six matters of law and fact:

Nev. Rev. Stat. 947. 130 makes facts in issue subject to judicial notice if they are "(a)
Generally known within the territorial jurisdiction of the trial court; or "(b) Capable of accurate and
ready detennination by resort to sources whose accuracy cannot reasonably be questioned, so that
the fact is not subject to reasonable dispute.

Nev. Rev. Stat. 947. 140 makes certain laws subject to judicial notice, including:
1. The Constitution and statutes of the United States

2. The constitution of this state and Nevada Revised Statutes, and. . .
8. The constitution, statutes or other written law of any other state. . . as contained in a book or

pamphlet published by its authority or proved to be commonly recognized in its courts.

Andolino v. State 99 Nev. 346, 662 P.2d 631 633 (1983) (collecting cases); Kraemer 

Kraemer 79 Nev. 287, 290, 382 P.2d 394, 395 (1963) (taking judicial notice of California law as
expressed in reported court opinions ofthat state); Choate v. Ransom 74 Nev. 100, 107 323 P.
700, 703-704 (1958) ("(T)he statutes and reported court opinions of our sister states are a proper
subject for judicial notice.

Nev. Rev. Stat. 947.150 distinguishes between permissive and mandatory judicial notice:
1. Ajudge or court may take judicial notice, whether requested or not.
2. A judge or court shall take judicial notice if requested by a party and supplied with the

necessary infonnation." (emphasis added.

); 

Andolino v. State, supra 99 Nev. at 351 , 662 P.2d at
633 (1983) (reversing judgment where court failed to take mandatory judicial notice).

Choate v. Ransom 74 Nev. 100, 107 323 P.2d 700, 703-704 (1958) (finding it was proper
to take judicial notice ofIdaho law).

Peardon v. Peardon 65 Nev. 717, 737 201 P. 2d 309 319 (1948) ("We believe we ha\"e
the right to take judicial notice of the official acts of the head of an executive department or agency
of the government, of general public interest. (Citation.) The foregoing conclusion as to
disqualification is in accord with the opinion of Attorney General Biddle rendered April 23 , 1942. '

. . . . "
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The Constitutions of the United States, Nevada, California, and many other
states prohibit unreasonable searches and seizures of an individual's
papers.

In support of this request, Hyatt refers to the Constitutions of the many states

(including, Nevada and California) that forbid unreasonable searches and seizures, and enshrine

privacy as a fundamental right. The Fourth Amendment to the United States Constitution

:.; protects against unreasonable searches and seizures. The State Constitutions of Alaska

Arizona, California, Florida, Hawaii , Illinois , Louisiana, Montana, Nevada, New York

Pennsylvania, South Carolina, and Washington enshrine privacy as a Constitutional right. .

Hyatt attaches hereto as Exhibits A, B , and C the Constitutional provisions of Nevada, the

United States, and California forbidding unreasonable searches and seizures.

The Constitutions forbid intrusion into personal records in such detail as to
obtain a "virtual current biography" of individuals which is exactly what
Hyatt contends the FTB did with no warrant, no disinterested judge or
magistrate -conduct a limitless "fishing expedition," involving "unbridled
discretion" and the sort of "general search" that the Constitutions of
Nevada, California, and the United States forbid.

In support of this request, Hyatt refers this Court to the following cases:

Burrows v. Superior Court 13 Cal. 3d 238 , 118 Cal. Rptr. 166 529 P.2d 590
(1974) (The reason the Constitution requires legal process is distrust of
unbridled discretion" exercised by government law enforcers.) (emphasis

added);

People v. Tarantino 45 Cal. 2d 590 , 594, 290 P.2d 505 (1955) ("The right of
privacy was deemed too precious to entrust to the discretion of those whose job
is the detection of crime and the arrest of criminals.

People v. Chapman 36 Cal. 3d 98 , 109 , 111 201 Cal. Rptr. 628 , 679 P.2d 62
(1984) (a holder of an unlisted telephone number had a constitutional privacy
interest in maintaining her anonymity);

People v. Blair 25 Cal. 3d 640 , 651 159 CaL Rptr. 818 602 P.2d 738 (1979)
As with bank statements , a person who uses a credit cart may reveal his habits

his opinions, his tastes , and political views , as well as his movements and
financial affairs. No less than a bank statement, the charges made on a credit
card may provide a ' virtual current biography ' of an individuaL" ) (emphasis
added).
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Hyatt contends that the FTB engaged in an unreasonable search of records intended to

create a "virtual current biography" of Hyatt. He points out that the FTB auditor considered

relevant and asked from Gil Hyatt and others the papers evidencing his every:

move for three years
purchase
haircut
check
credit card charge
subscription
motel rental
car rental
apartment rental
video rental
home purchase
home sale
dues payment
gift to his adult children
gift to his grandchildren
gift to foreign relatives
gift to his alma mater
contribution to politician
gift to charity
deposit
withdrawal
doctor visit
lawyer visit
accountant visit
rabbi visit
application for drivers ' license
application to vote
tax return
cash receipt

cash payment
telephone call

A more far reaching search for three entire years could not be imagined. The FTB lead

auditor could not think of any area of Hyatt' s life that was "out of bounds.
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The Nevada Attorney General stated in his Opinion 80 (October 18, 1963),
found that "Perhaps no right of the individual in America is more
fundamental than that of being secure against the invasion of privacy.

In support of this request Hyatt attaches Opinion 80 as Exhibit D, in which the Attorney

General concluded that the Nevada Constitution, Article I, Section 18 forbade any Nevada

government agency from inspecting private papers without a warrant: "And the prohibition

there imposed likewise applies to investigations , examinations , or any other procedure whereby

j' the contents of a private paper may become revealed. The content of any such papers may be

made available for investigative or informational purposes only by voluntary consent ofth~

owner or pursuant to proper legal process.

California affords its Constitutional privacy protections to all "people," not
just all California citizens, and its statutory privacy protections also protect
all individuals and persons submitting tax information, not just California
residents.

In support of this Request, Hyatt attaches as Exhibit C the relevant portion of the

California Constitution, i.

Article 1 , Section 1 , of the California Constitution, adopted by the people by popular

vote in 1972 , which provides (as reworded by Constitutional amendment in 1974) that:

All people are by nature free and independent, and have certain inalienable rights.
Among these are enjoying and defending life and liberty, acquiring, possessing, and
protecting property, and pursuing and obtaining safety, happiness andprivacy.

(Emphasis added.) The language ofthe Constitution, by its terms, protects Nevada residents

touched by California government as well as California citizens.

White v. Davis 13 Cal. 3d 757, 775 , 120 Cal. Rptr. 94, 533 P.2d 222 (1975),

enumerated the principal evils to which California s Constitutional on privacy amendment was

directed: " (1) government snooping and the secret gathering of personal information; (2) the

overbroad collection and retention of unnecessary personal information by government and

business interests; (3) the improper use of information properly obtained for a specific purpose

for example , the use of it for another purpose or the disclosure of it to some third party; and (4)

the lack ofa reasonable check on the accuracy of existing records. Id. 13 Cal. 3d at 775

(emphasis added).



HUTCHISON
& STEFFEN
L"K~S BUSINESS PARK

8831 W. SAHARA AVENUE
LAS V~GAS, NV 88117

(7021385-2500
FAX (7021 38~-2088

The California legislature made a finding that privacy is a personal and
fundamental right protected by Section of Article I of the Constitution of
California and by the United States Constitution and that all individuals
have a right of privacy to information pertaining to them.

In support of this request Hyatt attaches as Exhibit E, Cal. Civ. Code ~ 1798. 1. Hyatt

also requests the Court to take notice that the California Legislature did not limit its protection

to Californians, but rather make it available to all "individuals. The Legislature further found

several facts that are of particular applicability to Gil Hyatt, among them:

(a) The right to privacy is heing threatened hy the indiscriminate
collection , maintenance, and dissemination of personal inf0l1Tlation and the lack
of effective laws and legal remedies.

(b) The increasing use of computers and other sophisticated technology
has greatly magJ"lified the potential risk to individual privacy that can occur from
the maintenance of personal information.

(c) In order to protect the privacy of individuals, it is necessary that the
maintenance and dissemination of personal information be subject to strict
limits..

Id. (emphasis added).

The Nevada Attorney General, interpreting Nevada s Constitutional
provision on privacy, has defined a search warrant to be "essentially an ex
parte order issued in the name of the state.

In support of this request, Hyatt submits as Exhibit F, Nevada Attorney General

Opinion No. 79- , 1979 Nev AG LEXIS 67 , 1979 Op. Atty. Gen. Nev. 5 (Feb. 6, 1979). In it

the Attorney General opined that the Nevada Constitution requires the government, acting

civilly in investigating suspected violations of civil law, to nevertheless protect the privacy of

Nevada citizens by obtaining search warrants from disinterested magistrates and serving them

by the sheriff:

(A) search authorized by state law may be an unreasonable one under the
Fourth Amendment. . . .

Generally, the only constitutional requirement is that the issuing court be a
disinterested magistrate.

The district court is the proper issuing court having jurisdiction of the matter.

All warrants , whether civil or criminal in nature, must be directed to and
executed by the sheriff, or other peace officer having like authority.
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Id. In short, Nevada protects its citizens ' privacy zealously, and Nevada citizens have

legitimate expectation that their personal privacy will not lawfully be invaded, even by its giant

sister State s tax auditors coming into Nevada, flashing their "badges " conducting their secret

surveillance, and sending out dozens of unconstitutional search warrants termed "Demands for

Information. "

Hyatt respectfully requests that this Court take judicial notice of these matters.

//"

DATED this day of March, 1999.

By:

HUTCHISON & STEFFEN

Thomas K. Bourke
One Bunker Hill, 8th Floor
Los Angeles, CA 90071- 1092

Attorneys for Plaintiff
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THOMAS R. C. WilSON , ESQ.
Nevada State Bar # 1568
MATTHEW C. ADDISON , ESQ.
Nevada State Bar # 4201
BRYAN R. CLARK, ESQ.
Nevada State Bar # 4442
McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS llP
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
(702) 873-4100
Attorneys for Defendants
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DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT

Plaintiff

vs.

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-
100 , inclusive

Defendants.

*****

Case No.
Dept. No.

Docket No. 

A382999
XVIII

DEFENDANT' S REPLY TO
PLAINTIFF' S OPPOSITION TO MOTION
FOR JUDGMENT ON THE PLEADINGS

FILED UNDER SEAL PURSUANT TO
DISCOVERY COMMISSIONER'
FEBRUARY 22. 1990 RULING

COMES NOW, Defendant, the Franchise Tax Board of the State of California (the

FTB" or the " Board") and replies to Plaintiff's Opposition to Defendant's Motion for

Judgment on the Pleadings (the "Motion ). The Plaintiff's Opposition raises issues not in

the pleadings, such as interference with Plaintiffs " licensing business. " Pursuant to NRCP

15(b), the FTB objects to trial of issues not pled.

At the outset, it should be noted that Mr. Hyatt does not allege that he has ever

actually paid California income tax. The actual income tax assessment is a small fraction

Docket 84707   Document 2022-31902
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of the current potential liability which include accruing interest and penalties that might be

applied if Mr. Hyatt is not successful in his agency protest and subsequent administrative

appeal or judicial review. His reference to a multi-million dollar levy is not an allegation of

actual tax assessment under threat of collection. The risk of interest and penalties is

assumed by a taxpayer who elects not to pay the amount noticed. This risk is avoided by

simply paying the tax and applying for a refund. Mr. Hyatt elected to pay no tax, instead

protesting the FTB's determination. This stays collection of the tax, but interest and

penalties may continue to accrue.

The Nevada contacts alleged by Mr. Hyatt are largely matters which are easy for

a wealthy taxpayer to establish , whether or not actual domicile in the state is intended.

:,.-

Even purchase of a middle-class neighborhood home in a rapidly growing and appreciating

market may evidence mere pretext or investment rather than change in residency.

Although Mr. Hyatt has a self-serving explanation for his significant California contacts

which continued well after he supposedly moved to Nevada , he does not deny that such

contacts existed in the tax years audited.

The Plaintiff has filed two briefs in opposition to Defendant's Motion for Judgment

on the Pleadings. In addition to a 45 page document captioned as his opposition , Plaintiff

also filed a 7 page brief captioned: " HYATT' S REQUEST FOR JUDICIAL NOTICE - IN

OPPOSITION TO THE FTB'S MOTION FOR JUDGMENT ON THE PLEADINGS" (the

supplemental brief' ). This is really an expanded brief regarding invasion of privacy,

presumably filed separately to draw special attention to the privacy torts. Rather than

responding separately to this additional brief, the FTB will address these and other issues

relating to invasion of privacy where captioned below.

The OppositioQ and supplemental brief argue many more facts than are actually

alleged in the Complaint. Although there are references to Complaint paragraphs , in many

instances these do not actually quote or even paraphrase Complaint allegations. Many

facts argued have no support in the record. The FTB objects to the unsupported facts 
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hearsay and lacking in authentication or foundation. Some facts argued to the court are

obviously calculated to gain the Court's sympathy or bias the Court in deciding the Motion.

Matters such as Mr. Hyatt's cancer or his brother's felony background are not alleged to

have been known by the FTB. The FTB requests that the Court disregard the embellished

version of the "facts" and consider only the limited facts actually pled as stated in the

Motion.

The tort causes of action are really secondary to the salient issue of California

income tax liability which is determined by deciding the residency issue. The tort causes

of action are an obvious attempt to bootstrap the California income tax issues into Nevada

tort litigation. This is clear from the face of the Complaint. Determination of Mr. Hyatt'

residency in 1991 and 1992 is irrelevant to every tort cause of action purportedly pled.

A. AN NRCP 12(g MOTION IS APPROPRIATE AT ANY TIME
AS LONG AS TRIAL IS NOT DELAYED.

Plaintiff's Opposition devotes considerable argument to the effect that an NRCP

12(c) motion for judgment on the pleadings is inappropriate or has somehow been waived

by the FTB filing its Answer, attempting to remove to federal court or engaging in prior

motion practice. There has been no prior motion by the FTB under NRCP 12(c). The

withdrawn Motion to Quash Service of Summons related to personal jurisdiction.

Withdrawal of the Motion to Quash only resolved the issue of personal jurisdiction. The

instant Motion tests subiect matter iurisdiction which cannot be waived (See , NRCP

12(h)(3)) and raises the issue of failure to state claims upon which relief can be granted

which is appropriate either before answering or in a motion for judgment on the pleadings

See, NRCP 12(h)(2)). Plaintiff's references case law regarding waiver which preceded the

amendment of NRCP 12. The amended NRCP 12 (h) makes it clear that failure to make

a motion to dismiss for failure to state a claim upon which relief can be granted prior to

answering does not result in a waiver. The court simply accepts the complaint fact

allegations as true in deciding the motion. See, Nevada Civil Practice Manual , 4th Edition
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Sec. 1212.

NRCP 12(c) provides that any party may move for judgment on the pleadings after

the pleadings are closed , provided that trial is not delayed by the motion. The pleadings

are closed. The FTB is a party. This case does not come to trial until the Court's October

, 1999 stack. Thus , the time is ripe for an NRCP 12(c) motion. Even accepting the fact

allegations of the Complaint as true, no claim against defendant upon which relief can be

granted is stated , Thus , judgment on the pleadings is appropriate.

B. NEVADA'S COURTS LACK SIJ..BJECT MATTER JURISDICTION OVER
CALIFORNIA INCOME TAX MATTERS.

Although Plaintiff's Opposition and supplemental briefs attempt to focus the Court

on this matter as a tort case, Plaintiffs first and foremost cause of action is for declaratory

relief as to his California income tax liability for 1991 and 1992. The First Amended

Complaint (the "Complaint") purports to state facts in paragraphs 1 through 27 consisting

almost entirely of references to California income tax matters. These allegations include

the Plaintiff's slanted description of the FTB' s audit and tax assessment. Immediately

following are the Complaint allegations purporting to state the First Cause of Action.

Complaint paragraph 29 purports to state the California tax law regarding determination

of California domicile and residence. Paragraph 30 purports to criticize and disagree with

the FTB's determination of Mr. Hyatt's tax liability for 1991 and 1992. Paragraph 31 informs

us that there is a controversy as to Plaintiff's residency for 1991-1992. Paragraph 32 prays

for the Nevada Court's judgment declaring that Plaintiff was a resident of Nevada from

September 26 , 1991 and that the FTB's audit activities in Nevada were therefore without

lawful authority. This , of course, is a request for the Nevada Court to determine Mr. Hyatt'

California income tax liability.

In essence, the Plaintiff contends that it is tortious to audit a California taxpayer's

claim of change of residency from California to Nevada. However, as shown below, the .

' --

law is clear that the state of California has the authority to perform such an audit , including
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inquiry in and directed to Nevada. Further, Mr. Hyatt had the burden of proof in the FTB'

audit as well as the obligation to cooperate with the FTB by providing information

substantiating his residency. Finally, as shown below, the FTB was absolutely privileged

to use information provided by Mr. Hyatt to verify his claim of residency and sources of

income , including the use . of his identity, address and social security number.

Plaintiff argues that the Court has no choice but to declare him as a Nevada

resident from September 26 , 1991 through the present time. Otherwise, it is argued that

Mr. Hyatt would have no standing to bring his tort causes of action and the FTB'

investigation might continue. A review of the elements of the tort causes of action fails to

reveal any requirement that a plaintiff be a resident of any particular state or even of this

country. A tort cause of action may be brought by any injured person. Even a tourist or

alien can sue for torts committed against him in Nevada. If the tort occurs in Nevada and

is committed by a Nevada resident , personal jurisdiction may lie only in Nevada. Venue

may be appropriate in the county where the injury occurred or where the plaintiff or

defendant reside. However, these are issues of personal jurisdiction rather than subject

matter jurisdiction. Mr. Hyatt's residency is relevant only to his first cause of action for

declaratory relief.

The Nevada statute cited by Hyatt , NRS 10. 115, relates only to matters where a

person s rights depend on the place of his legal residence. None of the tort causes of

action pled by Hyatt depend on or relate to his legal residence. This case is not a divorce

action, nor are there naturalization , out-of-state tuition or voting rights at issue. Mr. Hyatt'

right to maintain this lawsuit does not depend on his residency, nor does the FTB' s right

to defend require determination of Hyatt' s residency. This is simply Hyatt' s attempt to

obtain a Nevada Courj's declaration which he will later argue in California tax proceedings

is res judicata or collateral estoppel. He has already attempted to argue in the FTB'

California administrative proceedings that his ex-wife s California court proceedings

(contesting the Hyatt' s divorce decree) occurring after the period in question for 1991 and
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1992 taxes should be determinative of his Nevada residency. In that California divorce

action , Mr. Hyatt was apparently able to convince a California Superior Court that by late

1992 he was a Nevada resident requiring his deposition to be taken in Nevada or his

expenses paid to go to California. He was actually served with process by his ex-wife in

December, 1992 at his home in La Palma , California which he had supposedly already

sold" to his "associate , Grace Jeng on October 1 , 1991. Of course , Mr. Hyatt' s story is

that he was just passing through on his way to host a contingency of Russian scientists.

However, this illustrates Mr. Hyatt' true purpose in seeking a Nevada Court'

determination of his California income tax liability.

THE FRANCHISE TAX BOARD HAS THE STATUTORY DUTY AND
BROAD POWER TO AUDIT A CALIFORNIA NON-RESIDENCY CLAIM

INCLUDING INTERVIEWING WITNESSES, DEMANDING
DOCUMENTATION AND CONDUCTING INSPECTIONS BOTH

WITHIN AND WITHOUT THE STATE OF CALIFORNIA

Defendant Franchise Tax Board (" FTB") has the statutory duty to administer
California s Personal Income Tax Law and Bank and Corporation Tax Law, which are

elements of the California Revenue and Taxation Code (R&TC). (Rev. & Tax. Code S

19501. ) To accomplish its duty under California law, FTB has the power to examine

records , require attendance, take testimony, and issue subpoenas. These powers are set

forth in R&TC S 19504, set forth in its entirety here:

(a) The Franchise Tax Board , for the purpose of administering
its duties under this part including ascertaining the
correctness of any return; making a return where none has
been made; determining or collecting the liability of any person
in respect of any liability imposed by Part 10 (commencing with
Section 17001), Part 11 (commencing with Section 23001), 
this part (or the liability at law or in equity of any transferee in
respect of that liability); shall have the power to require by
demand , that an entity of any kind including, but not limited to
employers, persons or financial institutions provide information
or make available for examination or copying at a specified
time and place, or both, any book, papers , or other data which
may be relevant to that purpose. Any demand to a financial
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institution shall comply with the California Right to Financial
Privacy Act set forth in Chapter 20 (commencing with Section
7460) of Division 7 of Title 1 of the Government Code.
Information which may be required upon demand includes , but
is not limited to , any of the following:
(1) Address and telephone numbers of persons designated by
the Franchise Tax Board.
(2) Information contained on Federal Form W-2 (Wage and
Tax Statement), Federal Form W-4 (Employee s Withholding
Allowance Certificate), or State Form DE-4 (Employee
Withholding Allowance Certificate).
(b) The Franchise Tax Board may require the attendance of
the taxpayer or of any other person having knowledge in the
premises and may take testimony and require material proof
for its information and administer oaths to carry out this part.
(c) The Franchise Tax Board may issue subpoenas or
subpoenas duces tecum , which subpoenas must be signed by
any member of the Franchise Tax Board and may be served
on any person for any purpose
(d) Obedience to subpoenas or subpoenas duces tecum
issued in accordance with this section may be enforced by
application to the superior court as set forth in Article 2
(commencing with Section 11180) of Chapter 2 of Part 1 of
Division 3 of Title 2 of the Government Code.

In Franchise Tax Board v. Superior Court, 164 CaLApp.3d 526 , 536- , 210

CaLRptr. 695 (1985) the Court of Appeal commented at length on the legislature s grant

of investigatory power under R&TC 9 19504 (then R&TC 9 19254) and the mechanisms

for enforcing administrative process under California Government Code 99 11180-11191:

The Franchise Tax Board is charged with the duties of
administering and enforcing the Personal Income Tax Law.
(Rev &Tax Code 99 17001 , 19251. For the purpose of

administering those duties, including determining or collecting
the liability of any person imposed by the Personal Income Tax
Law, the FTB has been given broad statutory powers. Those
powers include the power to examine any data relevant to that
purpose, to require the attendance of any person having
knowledge in the premises, to take testimony, administer oaths
and to require material proof for its information. The FTB
may also issue subpoenas duces tecum which may be served
on any person for any purpose. (Rev & Tax Code 9 19254, fn.

, ante. ) (Emphasis added)
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The court further explained at 537:

Sections 11180-11191 statutorily authorize investigations by
each department of the executive branch of our state
government of all matters under the jurisdiction of the
department. As a part of those investigations, section 11181
authorizes the department to inspect books and records and
to "(iJssue subpoenas for the attendance of witnesses and the
production of papers, books, accounts, documents and
testimony in any inquiry, investigation , hearing or proceeding
pertinent or material thereto..." This authority is substantially
the same as that granted specifically to the FTB by Revenue
and Taxation Code section 19254, ante (fn. 1). 5(6) These
investigations are not judicial proceedings, they are
administrative inquiries. U (SJections 11180-11191 relate not to
judicial proceedings but instead to statutorily permitted
investigations in which the court ordinarily plays no part.
(Emphasis in original.) (People v. West Coast Shows. Inc.
(1970) 10 Cal.App.3d 462 470 89 Cal.Rptr. 290.

California Government Code S 11186 , 11187 and 11188 relating to investigations

and hearings by an executive department provide:

Section 11186: The Superior Court ... has jurisdiction to
compel the attendance of witnesses , the giving of testimony
and the production of papers, books, accounts and documents
as required by any subpoena...

Section 11187: If any witness refuses to attend or testify or
produce any papers required by such subpoena , the head of
the department may petition the superior court in the county in
which the hearing is pending for an order compelling the
person to attend and testify or produce the papers required by
the subpoena before the officer named in the subpoena.

Section 11188: Upon the filing of the petition , the court shall
enter an order directing the person to appear before the court
at a specific time and place and then and there show cause
why he has not attended or testified or produced the papers as
required. A copy of the order shall be served upon him. If it
appears to the court that the subpoena was regularly issued
by the head of the department, the court shall enter an order
that the person appear before the officer named in the
subpoena at the time and place fixed in the order and testify or
produce the required papers. Upon failure to obey the order
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the person shall be dealt with as for contempt of court.

California Government Code 9 11189 specifically provides for the enforcement of

R& TC 19504 demands for documentation outside the state of California:

In any matter pending before a department head, the
department head may cause the deposition of persons
residing within or without the state to be taken by causing
a petition to be filed in the Superior Court in the County of
Sacramento reciting the nature of the matter pending, the
name and residence of the person whose testimony is desired
and asking that an order be made requiring the person to
appear and testify before an officer named in the petition for
that purpose. Upon the filing of the petition , the court may
make an order requiring the person to appear and testify in the
manner prescribed by law for like depositions in civil actions
in the superior courts of this state under Article 3 (commencing
with Section 2016) of Chapter 3 of Title 4 of Part 4 of the Code
of Civil Procedure. In the same manner the superior courts
may compel the attendance of persons as witnesses , and the
production of papers , books, accounts , and documents under
Chapter 2 (commencing with Section 1985) of Title 3 of Part 4
of the Code of Civil Procedure, and may punish for contempt.
(Emphasis added)

Nevada process is also available to enforce the California requests for information

through issuance of subpoenas. See , NRCP 45(d)(3) and NRS 53.050 et seq. (Uniform

Foreign Deposition Act).

In the Hyatt residency audit, the FTB used its standard FTB Form 4973 , which Mr.

Hyatt describes as the "deceptive and outrageous

" "

quasi-subpoenas . These information

request forms were used to obtain basic information such as gas , water and disposal

service utilization at Plaintiffs' alleged new residence in Nevada. (FAC 22:22 and 24:16).

The FTB's reference to R&TC 9 19504 on the letterhead of FTB Form 4973 , to gather

material proof of Mr. Hyatt's assertion that he abandoned his California domicile and

residence and established a new domicile and residence in Nevada was not, as Plaintiff

states

, "

unlawfully used." This was an appropriate and , as it turned out, necessary tool for .

' ",

establishing the facts of the audit. The Plaintiff's many arguments that rely on the theory
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that Defendant was without authority to verify Plaintiff's assertions of fact regarding his

residency are without merit.

THE FTB PROPERL YUSED PLAINTIFF'S TAX RETURN INFORMATION
DURING THE COURSE OF THE RESIDENCY AUDIT

The audit of Mr. Hyatt was conducted by the FTB in conjunction with the FTB'

administration of California tax laws. R& TC S 19545 provides:

A return or return information may be disclosed in a judicial or
administrative proceeding pertaining to tax administration

, if

any of the following apply:

(a) The taxpayer is a party to the proceeding, or the
proceeding arose out of, or in connection with , determining the
taxpayer s civil or criminal liability, or the collection of the
taxpayer's civil liability with respect to any tax imposed under
this part.

(b) The treatment of an item reflected on the return is directly
related to the resolution of an issue in the proceeding.

(c) The return or return information directly relates to a
transactional relationship between a person who is a party to
the proceeding and the taxpayer which directly affects the
resolution of an issue in the proceeding." (Emphasis added).

California law provides for the disclosure of return information for tax administration.

The FTB auditor was only verifying the truthfulness of the Plaintiff's allegations and any

disclosures made were authorized under California law for the administration of income

taxes.

THE FTB AND ITS EMPLOYEES ARE NOT LIABLE IN TORT

All public employees have discretionary immunity pursuant to California

Government Code S 820.2 which provides:

Except as otherwise provided by statute , a public employee is
not liable for an injury resulting from his act or omission where
the act or omission was the result of the exercise of the
discretion vested in him , whether or not such discretion be
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abused.

The FTB and its employees are afforded additional immunity in instituting any action

incidental to the assessment or collection of a tax. California Government Code section

860.2 provides:

Neither a public entity nor a public employee is liable for an
injury caused by:
(a) Instituting any judicial or administrative proceeding or
action for or incidental to the assessment or collection of a tax.
(b) An act or omission in the interpretation or application of
any law relating to a tax.

The California Court of Appeal , in an action where the plaintiff sued the FTB for

negligence , slander of title, interference with credit relations and the taking of property

without due process, affirmed the trial court's dismissal of the complaint by holding that the

FTB cannot be held liable because it was afforded governmental immunity from such

actions. (Mitchell v. Franchise Tax Board , 183 CaLApp.3d 1133 , 1136, 228 CaLRptr. 750

(1986). ) Mr. Hyatt's actions premised on contrived allegations for tort causes of action are

equally barred under the governmental immunity as actions for or incidental to the

assessment or collection of taxes. The FTB and its employees are immune from tort

liability arising from governmental activities , both discretionary and ministerial duties.

Ibid

BY PROTEST OF THE FTB'S PROPOSED ASSESSMENT MR. HYATT
AVAILED HIMSELF OF CALIFORNIA'S ADMINISTRATIVE REMEDIES

Mr. Hyatt' s allegation that his protest action does not constitute the administrative

process is without merit. The California Administrative Procedure Act (California

Government Code 911400 et seq. ) is not applicable to the FTB administrative remedies.

R& TC 9 19044 provides for the protest, reconsideration of assessment and hearing as

follows:

(a) If a protest is filed, the Franchise Tax Board shall
reconsider the assessment of the deficiency and, if the
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taxpayer has so requested in his or her protest, shall grant the
taxpayer or his or her authorized representatives an oral
hearing. Chapter 4.5 (commencing with Section 11400) of
Part 1 of Division 3 of Title 2 of the Government Code does
not apply to a hearing under this subdivision.

California Government Code 9 11501 provides as follows:

(a) This chapter applies to any agency as determined by the
statutes relating to that agency.
(b) This chapter applies to an adjudicative proceeding of an
agency created on or after July 1 , 1997, unless the statute
relating to the proceeding provide otherwise.
(c) Chapter 4. 5 (commencing with Section 11400) applies to
an adjudicative proceeding required to be conducted under
this chapter, unless the statutes relating to the proceeding
provide otherwise.

The FTB administrative remedies are governed by the California Revenue and

Taxation Code which was explained by the California Supreme Court in Dupuy v. Superior

Court, 15 Cal.3d 410 415- 541 P.2d 540 (1970) as follows:

Under the Revenue and Taxation Code, the administrative
remedies afforded a taxpayer differ widely according to
whether the board makes a 'deficiency assessment' under
section 18583 or, as here , a 'jeopardy assessment' under
section 18641. In the former case, the taxpayer, by filing a
written protest with the board within 60 days after the mailing
of the notice of deficiency (s. 18590), becomes entitled to a
hearing before the board to contest the validity of the
proposed assessment (s 18592). If the board determines the
matter adversely to the taxpayer, he may appeal to the Board
of Equalization (s 18593), in which event he becomes entitled
to a hearing before that body (s 18595). If the Board of
Equalization finds in favor of the board , the taxpayer may
petition for a rehearing. If such a petition is denied, the
deficiency assessment becomes final upon the expiration of 30
days from the time the Board of Equalization issues its opinion
(s 18596), and the amount assessed is then due and payable.
Thus, sjmply by availing himself of the administrative remedies
outlined above, a taxpayer against whom a deficiency tax
assessment has been made is able to stay collection of the tax
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for a substantial period of time. 

See , also Schatz v. FTB , 69 CaLAppAth 595 81 CaLRptr.2d 719 720-721 (1999).

In California v. Grace Brethren Church 457 U.S. 393 , 407-411 , 102 S. Ct. 2498

LEd.2d 1982 (1982), the United States Supreme Court upheld the state remedy provided

by the California Unemployment Insurance Code procedures of administrative remedies

as "plain, speedy and efficient" in invoking the restraints of Tax Injunction Act, 28 U.

S 1341. The Ninth Circuit Court of Appeals made the same determination for the

administrative remedy provided by the California Revenue and Taxation Code by restating

the court holding of Aronoff v. Franchise Tax Board , 348 F.2d 9 , 11 (9th Cir. 1965) as

follows:

It has consistently been held , without a single instance of
deviation, that the refund action provided by California
Personal Income Tax Law is a 'plain , speedy and efficient
remedy' such as to invoke the restraints of 28 U. C. S 1341.

Randall v. Franchise Tax Board , 453 F.2d 381 , 382 (9th Cir. 1971).

The FTB has not assessed a tax against Mr. Hyatt, but issued a Notice of Proposed

Assessment. The Ninth Circuit Court of Appeals stated:

If a protest is filed , the Franchise Tax Board shall reconsider the assessment of the
deficiency. Further appeal to the State Board of Equalization is permitted , with
finality dependent upon the extent to which a taxpayer pursues the appellate
process afforded.

King v. Franchise Tax Board , 961 F.2d 1423 , 1425 (9th Cir. 1992).

Mr. Hyatt' s protest of the FTB's Notice of Proposed Assessment availed him of the

administrative remedies and placed the proposed assessment in suspension. Mr. Hyatt'

failure to exhaust his administrative remedies bars his action from going forward.

The Plaintiff argues that declaratory relief is appropriate because the California

administrative proceedings are taking too long or, that there is no "administrative

Revenue and Taxation Code 9918583 18641 18590 , 18592 , 18593 , 18595 and 18596 have
been renumbered to 9919033 19081 19041 19044 19045 and 19048 respectively.
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proceeding" in California (Opposition pgs. 15-20). However, Plaintiff admits that his protest

is pending before the FTB. He wants to cut off the FTB's ability to audit tax years
subsequent to 1992 through this Court's declaration that he has been a resident of Nevada

since September 26 , 1991.

Plaintiff argues that because he does not have adjudicative rights at the protest

phase of the California tax proceedings , that Nevada declaratory relief is appropriate.
Whether or not the California tax proceedings have entered the "adjudicative" phase is
irrelevant in determining a right to declaratory relief. The fact is that the tax issue (Mr.

Hyatt' s residency) is in the California FTB's hands as a result of Mr. Hyatt's protest filing.

This precludes declaratory relief.

Nevada law is clear, declaratory relief is not available to review interlocutory

decisions of state agencies. Mr. Hyatt is a party to an administrative agency s action which

may result in adjudication of his California 1991-1992 residency status and income tax

liability. Even if Plaintiff is correct that the matter is only in the investigation stage, it is still

in the agency s purview as the California legislature has mandated and may result in

adjudication of Mr. Hyatt's residency. The matter could proceed from the investigation

phase through hearing before the California State Board of Equalization and then to the

California Superior Court for judicial review. Nevada s declaratory relief law does not

require that the issue be at any particular level of agency review to preclude the Court'

subject matter jurisdiction for declaratory relief. The case law cited by the FTB in its

Motion determines the issue:

We have recognized that interlocutory review of agency
determinations in any form could completely frustrate the legislative
purpose of relegating certain matters to an agency for speedy
resolution by experts. (citation omitted). . . The legislature has not
authorized review of interlocutory decisions 

of the Commission in the
guise of a complaint for declaratory relief. (emphasis added).

It is well-settled that courts will not entertain a declaratory judgment
action if there is pending, at the time of the commencement of the
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action for declaratory relief, another action or proceeding to which the
same persons are parties and in which the same issues may be
adjudicated. (citation omitted). Further, a court will refuse to consider
a complaint for declaratory relief if a special statutory remedy has
been provided. (citation omitted). A separate action for declaratory
judgment is not an appropriate method of testing defenses in a
pending action , (citation omitted), nor is it a substitute for statutory
avenues of judgment and appellate review. (emphasis added).

Public Servo Comm. v. Eighth Judicial District Court, 107 Nev. 680, 683- , 818 P.2d 396
(1991). Mr. Hyatt must wait for the FTB's final decision on his 1991-1992 residency and
only then may he proceed with his rights of agency and judicial review in California.
There is no right of judicial review of a California tax assessment in Nevada

s Courts.

Plaintiff cites the case of Scotsman Mfg. v. State. Dep t of Taxation , 107 Nev. 127
128 , 808 P.2d 517 (1991), cert. denied 502 U.S. 100 (1992) for the proposition that
declaratory relief is appropriate even before an audit and investigation is conducted to

determine the amount of the alleged tax. Opposition pg. 15. This Nevada sales tax case

has no application to the instant case involving California income tax administration.

Scotsman Mfg. involved application of Nevada s sales tax to a federal government
contractor which had been forced to actually pay sales tax under circumstances which

were unconstitutional. After an adverse Department of Taxation decision , the federal
contractor appealed to the Nevada Tax Commission which refused its request for relief.

Thus , a final agency determination was made as to applicability of the tax. That final

decision was the subject of the declaratory relief action. Only the amount of the sales

taxes, penalties and interest due was to be determined by a subsequent audit. The federal
contractor sued for declaratory relief in District Court on the issue of the 

tax exemption

available to the federal government and its contractors under the Supremacy 
Clause of the

United States ConsHtution. Nevada s Supreme Court reversed and remanded to the

District Court which had erred by failing to recognize the federal contractor s exemption

as a purchasing agent of the United States. 
kt at 133-134. On appeal after remand , the

Nevada Supreme Court confirmed that, as a general rule a taxpayer must exhaust his
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administrative remedies before seeking judicial relief. Failure to do so deprives the

District Court of subject matter jurisdiction See Scotsman Mfg. v. State. Dep t of Taxation
109 Nev. 252 , 254- , 849 P.2d 317 (1993). Unlike Mr. Hyatt's situation , the issue in
Scotsman Mfg. subject to judicial relief related only to the interpretation or constitutionality

of the sales tax statute as applied to a federal government contractor acting as a

purchasing agent for the federal government.

By his own admission, Mr. Hyatt's tax matter is still under review by the FTB
and no final decision or order has been made. When the responsible agency has not

yet made a final decision or order, the 
matter is not ripe for judicial review. Resnick

v. Nevada Gamin9 Comm. , 104 Nev. 60, 62-3, 752 P.2d 229 (1988). Mr. Hyatt is
seeking a Nevada judicial resolution of a California income tax matter before the
responsible tax authority decision is even rendered and before Mr. Hyatt 

has followed

any of his California statutory rights of administrative appeal or judicial review. There
is no right of declaratory relief under these circumstances. Nevada s Courts lack
subject matter jurisdiction to determine Mr. Hyatt' s California income tax liability,
including the pivotal issue of residency.

NEVADA HAS NO LAWS FOR THE ADMINISTRATION OF STATE
INCOME TAXES THEREFORE CALIFORNIA LAW SHOULD APPLY

Mr. Hyatt relies on the holding of Nevada v. Hall , 440 U. S. 410 , 99 S. Ct. 1182 , 59
L.Ed.2d 416 (1979), rehg denied 441 US 917 , for his contention that Nevada may

, disregard the statutory immunity of the FTB under California law from his tort lawsuit. 

this action , the FTB and its employees ' actions in the administration of its income tax laws

are immune from suit in California as a matter of law. (Calif. Gov. Code 
99 820.2 & 860.

The holding in Nevada' v. Hall , is clearly distinguished from this action because 
in Nevada

v. Hall , the state of Nevada had unequivocally waived its own immunity from liability for a

car accident committed by its agent. (ld. at 412. ) Nevada statute (Nev Rev Stat 9 41. 031
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(1977)) had waived Nevada s sovereign immunity for the suit to go forward in Nevada.
Nevada , by statute, had waived its immunity from suit and therefore the suit was permitted

to go forward in California.

Far from waiving its sovereign immunity, California is not only immune from this

action by its sovereign immunity but furthermore, its legislature enacted laws which

specifically grant immunity to the FTB and its employees from this lawsuit under California

laws. (Calif. Rev. & Tax. Code SS 19504 & 19545; Calif. Gov. Code SS 820.2 & 860.

This lawsuit cannot go forward in California , yet Mr. Hyatt brings the lawsuit in Nevada

where there are no income tax laws and no laws for the administration income taxes.

Because Nevada has no laws for the administration of income taxes there is no conflict

between non-existent Nevada laws and California laws for the administration of income

taxes , only California law can apply to the FTB's actions in administering California

income tax laws.

Although Mr. Hyatt attempts to portray FTB's contact with Nevada as substantial

with numerous references and averments (FAC passim), the FTB auditor only made one

short trip to Nevada and sent correspondence to verify the truth of Mr. Hyatt's allegations.

This audit contact in Nevada constitutes insignificant contacts with Nevada in comparison

of the hundreds of hours auditing Mr. Hyatt in California. 
Contrary to Nevada v. Hall where

the totality of the contact (traffic accident in California) was in California, FTB'
insignificant contact in Nevada, would make the application of Nevada tort law obnoxious.

The Supreme Court in Allstate Ins. Co. v. Hague, 449 U. S. 302 , 311 , 101 S. Ct. 633 , 66

LEd.2d. 521 , (1981) rehg den 450 US 971 , recited a proposition that if a State had only

an insignificant contact with the parties and the occurrence or transaction , application of

its laws is unconstitutional. Clearly, based upon the FTB minimal contacts during this

audit, the applicable law for this Court to apply in this case would be California law.

In Bradford Elec. Co. v. Clapper, 286 U. S. 145 , 151 52 S. Ct. 571 , 76 LEd. 1026

' ,,~

(1932), the United States Supreme Court required the federal court in New Hampshire to
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respect a Vermont statute which precluded a worker from bringing a common- law action

against his employer for job-related injuries where the employment relation was formed in

Vermont , even though the injury occurred in New Hampshire. The majority opinion in

Nevada v. Hall supra , 440 U. S. 410 at 426-427 had to distinguish the holding of Bradford

Elec. to be assured that the application of the Vermont statute would not be obnoxious to

New Hampshire. Here , the application of California law cannot be obnoxious to the

policies of Nevada which has no comparable statutes to the California statutes.

Application of Nevada tort laws on California administration of its income tax laws would

however, be obnoxious to California and its fiscal stability.

The United States government has recognized that the autonomy and fiscal stability

of the States survive best when state tax systems are not subject to scrutiny in federal

courts by enacting the 28 U. C. 9 1341. (Fair Assessment in Real Estate Assoc.. Inc. v.

McNary, 454 U. S. 100 , 102-103 , 102 S. Ct. 177 70 LEd.2d 271 (1981). ) The Supreme

Court has upheld the dismissal of a plaintiffs action pursuant to the Tax Injunction Act (28

C. 91341) on the grounds that tax collection constitutes an important local concern of

the state and the state provides a plain , speedy and efficient remedy. (California v. Grace

Brethren Church supra , 457 U. S. at 408-411. ) California income tax laws and the laws

for the administration of income taxes are fundamental to its fiscal integrity and these laws

should be respected by the state of Nevada which has no conflicting laws of its own.

Nevada courts must consider the requirements of the full faith and credit clause of

the United States Constitution and apply California laws which were enacted to protect its

fiscal integrity. These California laws present a clear and precise bar from this action on

the principle of the exhaustion of administrative remedies and by the statutory immunity

provided the FTB and its employees from liability from this action.

C. NEVADA DOES NOT RECOGNIZE A CAUSE OF ACTION FOR
ADMINISTRATIVE ABUSE OF PROCESS.

The Plaintiff cites several cases purporting to support his Sixth Cause of Action for

. ~~
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abuse of process. Admittedly, this cause of action is not based on any court action or

actual issuance of subpoenas. Plaintiff cites foreign authority for the proposition that there

is a cause of action for "administrative" abuse of process. Nevada law is contrary, probably

for the same reasons that Nevada Courts do not give declaratory relief as to matters

pending before an administrative agency. That is , the Nevada legislature has vested the

agency with jurisdiction over the matter and provided for judicial review only following

exhaustion of the administrative process and remedies.

In its Motion , the FTB cited the appropriate Nevada and Ninth Circuit (applying

Nevada law) case law holding that no tort cause of action lies for abuse of process absent

misuse of court process. See Nevada Credit Rating Bur. v. Williams , 88 Nev. 601 , 606

503 P. 2d 9 (1972) and Laxalt v. McClatchy Newspapers , 622 F. Supp. 737 , 750-51 ( Nev.

1985).

The Complaint alleges that Demands to Furnish Information or "quasi subpoenas

were sent by the FTB to persons and entities in Nevada. The requests are not alleged to

be actual administrative subpoenas issued by the FTB or a court of law. The information

requests are authorized by California law. These requests are a necessary and usual

means of gathering information for administration of California income tax. Under the

circumstances , there is no need to create a new tort cause of action.

D. THE FACTS PLED PRECLUDE CAUSES OF ACTION FOR FRAUD.

The Complaint purports to plead and Plaintiff's Opposition argues a purported

cause of action for fraud (Seventh Cause of Action). Although Plaintiff recites the correct

elements of these causes of action , the very facts alleged by Plaintiff defeat this claim.

There was no transaction as contemplated by the fraud tort between Mr. Hyatt, a

taxpayer under audit, and the Board, a government taxing agency performing an audit. The

gravamen of the Plaintiff's misrepresentation allegations is that he provided information

to the Board which the Board was obligated to keep confidential. The contention is that the

Board fraudulently concealed its intent not to maintain the confidentiality of Mr. Hyatt'
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information. The confidential information as alleged in the Complaint or as argued in

Hyatt' s Opposition (with maximum indignation) is said to consist of Mr. Hyatt's name

secret" address and social security number. The Board used this information in requesting

information from third parties about Mr. Hyatt in its residency audit. These persons and

entities include utilities, neighbors, Nevada contacts identified by Mr. Hyatt'

representatives as proof of his Nevada contacts and other organizations identified by Mr.

Hyatt' s representatives which might have information regarding his residency contacts.

The applicable California tax law shows that Mr. Hyatt was required by law to

cooperate in the Board's residency audit and that the Board was privileged to use the

information Hyatt provided in administering California s income tax. The FTB purposes

authorized by law include not only verifying Mr. Hyatt's claim of change of residency, but

also determination of the source of his income. Either or both determinations are

dispositive of Mr. Hyatt's California income tax liability.

The FTB already had Mr. Hyatt's social security number, so this was obviously not

extracted from him by fraud. The use of a person s social security number for identification

in verifying Mr. Hyatt's residency is a standard means of taxpayer identification which

prevents confusion or mistake as to identity.

Mr. Hyatt was obligated by law to provide information verifying his claim of change

of residency, including his residential address , so that the FTB could verify the information.

It is not enough that Mr. Hyatt' s CPA or attorney showed the FTB that Hyatt purchased a

house held in trust by his accountant. This could evidence investment or rental property

or a sham transaction. Given Mr. Hyatt' s vast wealth , it would be a small thing to invest in

purchase of a middle class home to save millions in income tax liability. Verification of

residential use through occupancy, utility service and presence in Nevada was reasonable

and necessary. Although Mr. Hyatt argues that this activity is fraudulent, outrageous and

an invasion of privacy (and that the FTB should simply take the word of his paid

, '

advocates), these activities are simply a reasonable and necessary part of conducting a
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residential audit. Verification of Hyatt's residence would not be possible without reference

to the address of the home Hyatt claims to occupy.

Since Mr. Hyatt was obligated to provide the information and it was used for a lawful

purpose, no cause of action for fraud can lie.

E. THE NEGLIGENT MISREPRESENTATION COUNT ALSO FAILS.

Mr. Hyatt also purports to plead a cause of action for negligent misrepresentation

(Eighth Cause of Action). This count fails for the same reasons as the fraud cause of

action. There is simply no transaction between Hyatt and the FTB which is actionable

under this tort. Mr. Hyatt was obligated to provide his address. The FTB already had his

name and social security number. Use of this information for purposes of the residency

audit was reasonable, necessary and allowed by law. It was obvious to Mr. Hyatt'

attorney and CPA, and therefore to Mr. Hyatt, that a residency audit was in progress and

the information gathered was for that purpose. Thus , it cannot be actionable negligence

for the FTB to fail to disclose the obvious , that is , that the information being provided or

already known to the FTB was part of audit proceedings.

F. PLAINTIFF'S CAUSES OF ACTION FOR INVASION OF PRIVACY FAIL
TO STATE CLAIMS FOR RELIEF GIVEN THE FACTS PLED.

Much of Plaintiff's Opposition and Request for Judicial Notice concerns argument

and citation of authorities for the proposition that there is a general right of privacy and

right to be free from oppressive government intrusion into one s private life. This cannot

be disputed. However, a tax audit is not a tort. Although Plaintiff may not agree with the

scope, duration or determination resulting from the audit, audit activities are not

actionable. There has been no use of search warrants , no unlawful search and seizure

and no false imprisonment. There is not even any allegation that there was any direct

contact between Mr. Hyatt and the FTB agents performing the audit.

As with many activities performed by the State or federal governments , a tax ,audit

is a lawful and necessary exercise of government function. A police officer acts with lawful
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authority when he stops a drunk driver and arrests and incarcerates the suspect. If a

private citizen engaged in the same activity as to an innocent person, a number of torts are

committed. If a person gathered an individual's private financial information and stalked

the individual , and such activities were performed by an unauthorized person without the

individual's consent , there could result a number of tort causes of action. However, when

these same activities are authorized by statute and performed by an authorized

government employee in the course of their employment, a discharge of lawful duty rather

than tortious activity results. The matters inquired into by the FTB are bitterly criticized by

Plaintiff as excessive and invasive. Nevertheless, an objective review of the matters

requested and reviewed by the FTB reveals that each item or topic would logically reveal

Mr. Hyatt' s residential contact with either California or Nevada.

Plaintiff begins his argument in opposition to the FTB's motion for judgment on the

pleadings as to his privacy claims by admitting that the Court has the threshold duty to

determine if his privacy claims are actionable. Opposition at page 25, line 21 - page 26

line 5 , citing People for the Ethical Treatment of Animals (PETA) v. Bobby Berosini. Ltd

111 Nev. 615 , 895 P.2d 1269 (1995), modified on other grounds 113 Nev. 632 , 940 P.

134 (1997): " , . . courts should and do consider the degree of intrusion , the intruder's

objectives , and the expectations of those whose privacy is invaded.

Plaintiff then cites Alward v. State, 112 Nev. 141 , 151 , 912 P.2d 243 , 250 (1996) for

the general principle that "searches conducted outside the judicial process , without prior

approval by judge or magistrate , are per se unreasonable under the Fourth Amendment."

Opposition at page 26 , lines 6- 12. Alward was a criminal case involving a warrantless

search of a tent in which the defendant and the victim had been camping when the victim

was shot and died. The officers had unzipped the tent, entered and searched , obtaining

incriminating evidence. The issue before the court was whether the officers had the

authority to search the tent once they determined that the victim was dead.

Alward has nothing to do with the dispute between Plaintiff and FTB. The language
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"""

searches conducted outside the judicial process , without prior approval by judge or

magistrate" refers to just that

, "

searches." There is no allegation that FTB entered

Plaintiffs home, or anywhere else, to conduct an illegal search. Plaintiff is simply taking

language completely out of context in order to generate as much confusion and distraction

as possible to hide his true theory of this case: the FTB violated his privacy rights because

it investigated his claim of a change of residency instead of blindly accepting his story.

At Opposition page 26 , line 13 - page 28, line 1 , Plaintiff makes the general

argument that " actions for invasion of privacy against a taxing body are increasingly

frequent." That is all fine and dandy, but totally irrelevant to whether Plaintiff's purported

privacy claims in this case are valid.

For example, at page 26, lines 14- , Plaintiff cites to a treatise as authority for a

case (unreported) in which the IRS was held liable. Since that case involved the IRS , it

had to be a federal question case that involved federal statutes not pertinent to this case.

Moreover, the Plaintiff did not bother to inform the Court of the true facts upon which

liability was imposed:

armed IRS agents raided the family business four weeks after
the woman insulted one agent;

the agents asserted the woman owed $324 000 in income

taxes , when she actually owed only $3,485;

the armed agents padlocked all three family stores;

the agents posted unjustified notices that some customers
interpreted as evidence that the woman was a drug dealer;
and

one agent was found to be "grossly negligent" and to have
acted with " reckless disregard" for the law after he made three
false statements to the court.

See Plaintiffs Appendix of Non-Nevada Authorities at Tab No. 67. Instead , Plaintiff twists

the report of that case to argue the IRS was grossly negligent and reckless in placing the .

' _.
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woman in a false light by claiming she owed more money than she actually owed.

Opposition at page 26 , lines 18-20.

Plaintiff's improper tactics of twisting authorities and taking them out of context

permeate his argument. As a further example , at Opposition page 26 , line 24 - page 27

line 10 , Plaintiff cites Jones v. United States , 9 F. Supp.2d 1119 (D. Neb. 1998), as

(a)nother recent large verdict against tax authorities for invasion of privacy rights and

abuse of authority." Contrary to Plaintiff's " spin " liability was imposed against the United

States in that case for an IRS criminal investigator's violation of specific federal statutes

when he unlawfully told a confidential informant that the government intended to execute

a search warrant at the plaintiffs' place of business. The court had concluded the

disclosure amounted to notification that the tax returns of (plaintiffs) were 'subject to other

investigation or processing ' as defined by 26 U. S. C. 9 61 03(b )(2). Id. at 1123.

No such misconduct is alleged in this case, nor are any federal statutes involving

the IRS involved.

At Opposition page 28, lines 9- , Plaintiff cites three U.S. Supreme Court

decisions as support for his claim that the FTB violated his privacy rights by disclosing his

name and home address when it attempted to verify his change of residency. All of those

cases deal with particular federal statutes and factual situations not involved in this case.

In United States Department of Defense v. Federal Labor Relations Authority , 510

S. 487 (1994), the issue was whether disclosure of the home addresses of federal civil

service employees by their employing agency, pursuant to a request made by the

employees' collective-bargaining representatives under the Federal Service Labor

Management Relations Statute (5 U.S. C. 99 7101-7135), would violate the employees

personal privacy within the meaning of the Freedom of Information Act (5 U. C. 9552).

The phrase "clearlY' unwarranted invasion of privacy , which Plaintiff emphasizes at

Opposition, page 28 , line 12 , is from Exemption 6 of the Freedom of Information Act, which

provides that FOIA's disclosure requirements do not apply to "personnel and medical files
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and similar files the disclosure of which would constitute a clearly unwarranted invasion

of personal privacy. " 5 U. C. 9552 (b)(6).

United States Dept. of Justice v. Reporters Committee for Freedom of Press , 489

S. 749 (1989) also involved the FOIA. In that case, a news correspondent and an

association of journalists requested , under FOIA, that the Department of Justice and the

FBI disclose any criminal records in their possession concerning four brothers whose

family company allegedly had obtained defense contracts as a result of an improper

arrangement with a corrupt congressman. . at 757. The Court held that disclosure of

an FBI rap sheet to a third party would constitute an unwarranted invasion of personal

privacy under Exemption 7 of FOIA, Title 5, U. C. 9 552(b)(7)(c), and was therefore

prohibited. . at 780.

United States Department of State v. Ray, 502 U.S. 164 (1991) also involved

Exemption 6 of FOIA. In that case, a private attorney sought the names of certain Haitian

nationals who had been involuntarily returned to Haiti after attempting to emigrate illegally

to the United States. . at 168. The attorney claimed he needed their names in order to

ensure the United States was properly monitoring the Haitian Government' s agreement not

to harass Haitians returned to Haiti after being caught trying to enter the United States

illegally. 

After taking those three Supreme Court cases completely out of context, Plaintiff

then string cites seventeen cases at Opposition pages 28-31 for the general proposition

that state and federal courts protect social security numbers and home addresses. All of

those cases arose under varying facts and involve different state and federal statutes. For

example , in State ex reI. Beacon Journal Publishing Co. v. City of Akron , 640 N. E. 2d

164 , 165 (Ohio 1994), recon denied , 642 N. E.2d 388 , a newspaper sought the social

security numbers of' 2 500 city employees pursuant to the Ohio Public Records statute.

In Progressive Animal Welfare Society v. University of Washington , 884 P.2d 592 , 595

(Wash. 1995), recon denied , an animal rights group requested a copy of an unfunded
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