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Vol.
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Order of Remand

8/5/2019

AA000001

AA000002

Notice of Hearing

8/13/2019

AA000003

AA000004

Court Minutes re: case
remanded, dated SeptemQ
3,2019

er9/3/2019

AA000005

AA000005

Recorder’s Transcript of
Pending Motions

9/25/2019

AA000006

AA000019

FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor

and Determination that FTB

Is Prevailing Party

10/15/2019

AA000020

AA000040

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entn
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 1

y
10/15/2019

~

1,2

AA000041

AA000282

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entr
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 2

y
10/15/2019

~

2,3

AA000283

AA000535

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entr
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party

y
10/15/2019

~

— Volume 3

3,4

AA000536

AA000707




Plaintiff Gilbert P. Hyatt's
Brief in Support of
Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708

AA001592

10

Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form
of Judgment That Finds N
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs t¢
Either Party, filed October
15, 2019

D

D

10/15/2019

7-11

AA001593

AA002438

11

Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form
of Judgment That Finds N
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs t¢
Either Party, filed October
15, 2019

D

D

10/15/2019

11-15

AA002439

AA003430

12

Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form
of Judgment That Finds N
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs t¢
Either Party, filed October
15, 2019

D

D

10/15/2019

15-19

AA003431

AA004403




13

Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form
of Judgment That Finds N¢
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs t¢
Either Party, filed October
15, 2019

D

D

10/15/2019

19-21

AA004404

AA004733

14

Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019

21

AA004734

AA004738

15

Judgment

2/21/2020

21

AA00473¢

DAA004748

16

Notice of Entry of
Judgment

2/26/2020

21

AA004749

AA004760

17

FTB's Verified
Memorandum of Costs

2/26/2020

21

AA004761

AA004772

18

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 1

2/26/2020

21,22

AA004773

AA004977

19

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 2

2/26/2020

22,23

AA004978

AA005234

20

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 3

2/26/2020

23,24

AA005235

AA005596

21

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 4

2/26/2020

24,25

AA005597

AA005802

22

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 5

2/26/2020

25, 26

AA005803

AA006001

23

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 6

2/26/2020

26, 27

AA006002

AA006250




24

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 7

2/26/2020

27,28

AA006251

AA006500

25

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 8

2/26/2020

28, 29

AA006501

AA006750

26

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 9

2/26/2020

29, 30

AA006751

AA006997

27

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 10

2/26/2020

30, 31

AA006998

AA007262

28

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 11

2/26/2020

31-33

AA007263

AA007526

29

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 12

2/26/2020

33,34

AAO07527

AAOOQ7 777

30

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 13

2/26/2020

34, 35

AAOO7778

AA008032

31

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 14

2/26/2020

35, 36

AA008033

AA008312

32

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 15

2/26/2020

36

AA008313

AA008399

33

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 16

2/26/2020

36, 37

AA008400

AA008591

34

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 17

2/26/2020

37

AA008592

AA008694




35

Plaintiff Gilbert P. Hyatt's
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,38

AA008695

AA008705

36

FTB’s Motion for
Attorney’s Fees Pursuant t
NRCP 68

03/13/2020

38

AA008706

AA008732

37

Appendix to FTB’s Motion
for Attorney’s Fees
Pursuant to NRCP 68

3/13/2020

38

AA008733

AA008909

38

FTB’s Opposition to
Plaintiff Gilbert Hyatt's
Motion to Strike, Motion to
Retax and, Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/16/2020

38, 39

AA008910

AA008936

40

FTB’s Notice of Appeal of
Judgment

3/20/2020

39

AA008937

AA008949

41

Plaintiff Gilbert P Hyatt's
Opposition to FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

3/27/2020

39

AA008950

AA008974

42

Reply in Support of
Plaintiff Gilbert P. P
Hyatt’'s Motion to Strike,
Motion to Retax and,
Alternatively, Motion for
Extension of Time to
Provide Additional Basis ta
Retax Costs

4/1/2020

39

AA008975

AA008980

43

Court Minutes

4/9/2020

39

AA008981

AA008982

44

FTB’s Reply in Support of

Motion for Attorney’s Fees

4/14/2020

39

AA008983

AA009012




45

Court Minutes re: motion
for attorney fees and costs

4/23/2020

39

AA009013

AA009014

46

Recorder’s Transcript of
Pending Motions

4/27/2020

39

AA009015

AA009053

47

Order Denying FTB'’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020

39

AA009054

AA009057

48

Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant t
NRCP 68

6/8/2020
(0]

39

AA009058

AA009064

49

FTB’s Supplemental Notic
of Appeal

£ 7/2/2020

39

AA009065

AA009074

50

Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021

39

AA009075

AA009083

51

Remittitur

6/7/2021

39

AA009084

AA009085

52

Hyatt Supplemental Mema
in Support of Motion to
Retax Costs and
Supplemental Appendix

9/29/2021

39, 40

AA009086

AA009283

53

Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021

40, 41

AA009284

AA009486

54

Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021

41, 42

AA009487

AA009689

55

FTB’s Supplemental Brief
re Hyatt’'s Motion to Retax
Costs

12/3/2021

42

AA009690

AA009710




56

Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to
Provide Additional Basis ta
Retax Costs

3/10/2022

42

AA009711

AA009712

57

Order Denying Mtn to
Strike Mtn to Retax Mtn
for Ext of Time

4/6/2022

42

AA009713

AA009720

58

Hyatt Case Appeal
Statement

5/6/2022

42

AA009721

AA009725

59

Hyatt Notice of Appeal

5/6/2022

42

AA009726

AA009728

60

Recorder’s Transcript of
Motion to Retax

1/25/2022

42

AA009729

AA009774

61

Recorder’s Transcript
Continued Motion to Retax

1/27/2022

42

AA009775

AA009795
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Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 1

10/15/2019

1,2

AA000041

AA000282

Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 2

10/15/2019

2,3

AA000283

AA000535




8 | Appendix of Exhibits in 3,4
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor | 10/15/2019 AA000536| AAO00707
and Determination that FTB
is Prevailing Party —
Volume 3

53 | Appendix Of Exhibits In 40,
Support Of FTBs 12/2/2021| 41 | AA009284 AA009486
Supplemental Brief Vol. 1

54 | Appendix Of Exhibits In 41,
Support Of FTBs 12/2/2021| 42 | AA009487| AA009689
Supplemental Brief Vol. 2

37 | Appendix to FTB’s Motion 38
for Attorney’s Fees Pursuant 3/13/2020 AA008733| AA008909
to NRCP 68

18 | Appendix to FTB’s Verified 21,
Memorandum of Costs — | 2/26/2020| 22 | AA004773 AA004977
Volume 1

27 | Appendix to FTB’s Verified 30,
Memorandum of Costs — | 2/26/2020| 31 | AA006998 AA007262
Volume 10

28 | Appendix to FTB’s Verified 31-
Memorandum of Costs — | 2/26/2020| 33 | AA007263| AA007526
Volume 11

29 | Appendix to FTB’s Verified 33,
Memorandum of Costs — | 2/26/2020| 34 | AA007527 AAOO7777
Volume 12

30 | Appendix to FTB’s Verified 34,
Memorandum of Costs — | 2/26/2020| 35 | AA007777 AA008032
Volume 13

31 | Appendix to FTB’s Verified 35,
Memorandum of Costs — | 2/26/2020| 36 | AA0O08033| AA008312

Volume 14




32 | Appendix to FTB’s Verified 36
Memorandum of Costs — | 2/26/2020 AA008313| AA008399
Volume 15

33 | Appendix to FTB’s Verified 36,
Memorandum of Costs — | 2/26/2020| 37 | AA0O08399| AAO08591
Volume 16

34 | Appendix to FTB’s Verified 37
Memorandum of Costs — | 2/26/2020 AA008591| AA008694
Volume 17

19 | Appendix to FTB’s Verified 22,
Memorandum of Costs — | 2/26/2020| 23 | AA004978 AA005234
Volume 2

20 | Appendix to FTB’s Verified 23,
Memorandum of Costs — | 2/26/2020| 24 | AA005235| AA0O05596
Volume 3

21 | Appendix to FTB’s Verified 24,
Memorandum of Costs — | 2/26/2020| 25 | AA005597| AA005802
Volume 4

22 | Appendix to FTB’s Verified 25,
Memorandum of Costs — | 2/26/2020| 26 | AA005803 AA006001
Volume 5

23 | Appendix to FTB’s Verified 26,
Memorandum of Costs — | 2/26/2020| 27 | AA006002 AA006250
Volume 6

24 | Appendix to FTB’s Verified 27,
Memorandum of Costs — | 2/26/2020| 28 | AA006251| AA006500
Volume 7

25 | Appendix to FTB’s Verified 28,
Memorandum of Costs — | 2/26/2020| 29 | AA006501 AA006750
Volume 8

26 | Appendix to FTB’s Verified 29,
Memorandum of Costs — | 2/26/2020| 30 | AA006751 AAO06997

Volume 9

10




14

Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019

21

AA004734

AA004738

43

Court Minutes

4/9/2020

39

AA00898!

LAAOO8982

Court Minutes re: case
remanded, dated Septembe
3,2019

r 9/3/2019

AA000005

AA000005

45

Court Minutes re: motion fol
attorney fees and costs

4/23/2020

39

AA009013

AA009014

10

Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form ¢
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

f

10/15/2019

7-11

AA001593

AA002438

11

Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form ¢
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

Df

10/15/2019

11-
15

AA002439

AA003430

12

Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form ¢
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

f

10/15/2019

15-
19

AA003431

AA004403

11




13

Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt's Brief in
Support of Proposed Form ¢
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

Df

10/15/2019

19-
21

AA004404

AA004733

FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

AA000020

AA000040

36

FTB’s Motion for Attorney’s
Fees Pursuant to NRCP 68

3/13/2020

38

AA008706

AA008732

40

FTB’s Notice of Appeal of
Judgment

3/20/2020

39

AA008937

AA008949

38

FTB’s Opposition to Plaintift

Gilbert Hyatt’'s Motion to
Strike, Motion to Retax and,
Alternatively, Motion for
Extension of Time to Provid
Additional Basis to Retax
Costs

D

3/16/2020

38,
39

AA008910

AA008936

44

FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020

39

AA008983

AA009012

55

FTB’s Supplemental Brief re

Hyatt's Motion to Retax
Costs

|1 %4

12/3/2021

42

AA009690

AA009710

49

FTB’s Supplemental Notice
of Appeal

71212020

39

AA009065

AA009074

17

FTB's Verified
Memorandum of Costs

2/26/2020

21

AA004761

AA004772

58

Hyatt Case Appeal Stateme

nt5/6/2022

42

AA00972]

LAAOO9725

59

Hyatt Notice of Appeal

5/6/2022

42

AA00972¢

bAA009728

12




52

Hyatt Supplemental Memo
Support of Motion to Retax
Costs and Supplemental
Appendix

n

9/29/2021

39,

40

AA009086

AA009283

15

Judgment

2/21/2020

21

AA004739AA004748

56

Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for

Extension of Time to Provide

Additional Basis to Retax
Costs

3/10/2022

42

AA009711

AA009712

16

Notice of Entry of Judgment

2/26/2020

1 AAO004 147004760

48

Notice of Entry of Order

Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058

AA009064

Notice of Hearing

8/13/2019

AAOO0OOO03AA000004

50

Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021

39

AA009075

AA009083

47

Order Denying FTB'’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020

39

AA009054

AA009057

57

Order Denying Mtn to Strike
Mtn to Retax Mtn for Ext of
Time

4/6/2022

42

AA009713

AA009720

Order of Remand

8/5/2019

AAO000001 AADOO0002

41

Plaintiff Gilbert P Hyatt’'s
Opposition to FTB’s Motion

for Attorney’s Fees Pursuant

to NRCP 68

3/27/2020

39

AA008950

AA008974

13




Plaintiff Gilbert P. Hyatt's
Brief in Support of Proposec
Form of Judgment That
Finds No Prevailing Party in
the Litigation and No Award
of Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708

AA001592

35

Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,
38

AA008695

AA008705

61

Recorder’s Transcript
Continued Motion to Retax

1/27/202

2

42

AA009775

AA009795

60

Recorder’s Transcript of
Motion to Retax

1/25/2022

42

AA009729

AA009774

Recorder’s Transcript of
Pending Motions

9/25/2019

AA000006

AA000019

46

Recorder’s Transcript of
Pending Motions

4/27/2020

39

AA009015

AA009053

51

Remittitur

6/7/2021

39

AA00908¢

1AA009085

42

Reply in Support of Plaintiff
Gilbert P. P Hyatt's Motion
to Strike, Motion to Retax
and, Alternatively, Motion
for Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975

AA008980

14




CERTIFICATE OF SERVICE

| certify that | am an employee of HUTCHISON & STEFFEN, PLLC and
that on this date thAPPENDIX OF EXHIBITS TO APPELLANT'S
OPENING BRIEF VOLUME 10 OF 42 was filed electronically with the Clerk
of the Nevada Supreme Court, and therefore electronic service was made in
accordance with the master service list.

DATED this 10" day of October, 2022.

/sl Kaylee Conradi

An employee of Hutchison & Steffen, PLLC
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In other words, the cornerstone of the FTB's case crumbles upon even mild cross-examination,
if, The $9 million fraud penalties and the FTB’s urgency to

Based upon its u'umpe;et:g?:invesﬁgaﬁon.“ the FTB not only assessed Hyatt taxes for a
period after which he had moved to Nevada, it assessed Hyatt penalties for alleged fraud in
regard to his Nevada residency. The penalties amounted to an additional 75% of the alleged
taxes owed. Discovery has established that the FTB teaches its auditors to use the fraud penalty
as a “bargaining chip” to obtain an “agreement” from the taxpayer to pay the assessed tax.””?

H&att has alleged in his First Amended Complaint that the FTB instigated the audits of
his tax returns to coerce a settlement from him and that Jovanovich boldly “suggested” to
Hyatt’s representative that settling at the “protest stage” would avoid Hyatt’s personal and
financial information being made public.”” Hyatt has now confirmed in deposition testimony
that Jovanovich, the FTB’s protest officer, told Hyatt’s tax representative that, if he did not
settle at the outset of the protest stage,”* it would be necessary for the FTB to engage in
extensive additional requests for information from Hyatt as that is its practice “in high profile,
large dollar” residency audits. In fact, Ms. Jovanovich testified that she told Hyatt’s tax
representative that in such cases the FTB will conduct an in-depth investigation and exploration
“of many unrelated facts and questions” related to Hyatt.*** In short, Hyatt was told to settle this
tax case or the privacy and confidentiality which he so valued would be lost and trumpeted from
the housetops.

Jovanovich also testified that she understood Hyatt had a unique and special concern

regarding his privacy.”® Jovanovich testified that this was a topic of discussion among FTB

2 Ford depo., Vol. I, p. 128-29.
2 Eiret Amended Complaint, § 56(g). (See Exhibit 1 to the FTB’s Writ Petition.)

24 Afrer the audit is completed and an assessment is made against the taxpayer, the taxpayer can file a protest
challenging the assessment, During the protest phase, a protest officer, in theory, impartizlly reevaluates the auditor's
conclusion.

5 jgvanovich's June 1997 note re Cowan telephone conversation. (See exhibits attached to Hyatt's
Opposition to the FTB's Motion for Summary Judgment, attached as Exhibit 11, to Vol. VII, of the accompanying
Appendix of Evidence filed with the Supreme Court.)

#¢ Jovanovich depo., Vol. I, p. 125, Ins. 20-24.
-61-
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auditors, such that the residency unit of the FTB fully understood Hyatt’s unique desire for

privacy and confidentiality.*”

iii. =~ The FTB’s misrepresentations and false promises of
confidentiality.

The FTB at the outset of its investigation made statements and freely gave assurances to
Hyatt and his representatives that material tumed over to the FTB would be kept strictly
confidential. In that regard, the FTB made the following misrepresentations and false promises
regarding confidentiality. '

On June 17, 1993, at the commencement of the audit, FTB auditor Mark Shayer sent an
initial contact letter to Gil Hyatt in Las Vegas, Nevada.”® This document promised that Gil
Hyatt could expect during an FTB audit:

. courteous treatment by FTB employees;

. clear and concise requests for information from the auditor assigned to
your case;

. confidential treatment of any personal and financial information from the

auditor assigned to you provided to us; and
e completion of the audit within a reasonable amount of time.
Each of the above promises to Hyatt were false and violated by the FTB without hesitation or
regard for the damage inflicted upon its victim.

In the same document, the FTB sent Hyatt its standard Privacy Notice, FTB Form
#1131, that represented to Hyatt that the FTB was subject to the California Information
Practices Act of 1977 and was required to disclose “why we ask you for information.” The FTB
then disclosed that it might share information with the IRS and other governmental agencies,
but it omitted any mention that the FTB intended to also give the information to non-
governmental third parties or even the general public at the discretion of its auditors.

FTB auditors, including Sheila Cox, gave Hyatt’s representatives, Mike Kern and

2 fovanovich depo., Vol. 1, p. 126, Ins. 4-8.

#  See exhibits attached to Hyatt’s Opposition to the FTB’s Motion for Summary Judgment, attached as
Exhibit 11,to Vol. VI, in the accompanying Appendix of Exhibits filed with the Supreme Court.

ne Id
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Eugene Cowan, promises and assurances of confidential treatment repeatedly during the audit.
These were given both orally and in writing. For example, in his April 30, 1996 letter, Eugene
Cowan referred to the fact that the FTB “has been fully informed of the taxpayer’s desire to
keep this matter confidential.” Mr. Cowan further complained of the FTB’s breach of “the
confidential relationship that the FTB promised to maintain in handling this matter.”®

Sheila Cox represented to Hyatt’s tax attorney, Eugene Cowan, that the FTB followed
the dictates of the FTB Security and Disclosure Manual. She detivered excerpts of that manual
to him to induce him to arrange for her to copy confidential documents in Hyatt’s possession.
The Security and Disclosure Manual has many provisions designed to protect the privacy of
taxpayers and the confidentiality of taxpayers and threatens criminal action for violation by FTB
employees.™!

The FTB holds itself out to taxpayers in its Mission Statement, its Strategic Plan, and in
communications with the public to be fair and impartial in its dealings with taxpayers. It
professes not to guard the revenue, but to interpret the law evenly and fairly with neither a state
nor a taxpayer point of view. FTB personnel have testified to this in depositions. _

The FTB’s representations of confidentiality and fairness were false. The FTB did not
treat Gil Hyatt’s personal information confidentially and did not treat him fairly, Instead, the

FTB:

. intentionally disclosed Hyatt’s Social Security Number to over 40
individuals and entities in Califoria and Nevada, including four
newspapers;

. intentionally disclosed Hyatt’s secret Las Vegas address to third parties,

including utility companies and newspapers in Las Vegas;

. intentionally disclosed portions of his confidential patent licensing
agreements to Fujitsu and Matsushita, and the fact that the FTB was
investigating Hyatt on taxes,

™ FTB 103584. Arached as Exhibit 17 to the Cowan Affid., and the Cowan Affid. is attached as Exhibit
13, in Vol. VII, to the accompanying Appendix of Exhibits filed with the Supreme Court.

#! Attached as Exhibit 4 to the Cowan Affid., and the Cowan Affid. is attached as Exhibit 15, in Vol, VIII,
to the accompanying Appendix of Exhibits filed with the Supreme Court.

¥ Tllia depo., Veol. 11, p. 303, Ins, 14-22,
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. intentionally disclosed to Hyatt's Las Vegas neighbors and his former La
Palma neighbors that he was under investigation;

. intentionally disclosed to six Dr. Shapiros selected from the phone book
that Hyatt was being investigated by the FTB;

’ intentionally sent the 1991 Notice of Proposed Assessment (NPA) for
several million dollars to Hyatt’s former address, even though the anditor
had the correct address (this misaddressed NPA was never found); and

. recklessly handled or deliberately mishandled the audit file and
misplaced, lost, and destroyed, crucial parts of the audit file, including
evidence that a California judge had declared Hyatt to be a Nevada
resident and the Hyatt patent application and financial information
regarding million dollar patent licenses with Japanese companies.

In sum, the FTB’s representations of faimess and promises of confidentiality to Hyatt
and his representatives were false.

iv.  The spoliation of evidence by FTB lawyers.

The FTB now tries to shield and literally bury its fraudulent, sham proceeding by
assertions of attorney-client privilege. In addition to Jovanovich’s involvement as set forth
above, Jovanovich has recently testified that prior to retirement from the FTB in June of 1998,
she was a member of the FTB litigation team defending this action.”™ Subsequent to her
retirement, she has been retained by the FTB as a consultant to assist and handle the litigation. >
Jovanovich testified that after her retirement from the FTB, she maintained handwritten
notes regarding her work on, and her role in, the Hyatt audits. These notes represent the only
work done on the protest to date. Some of these notes were produced at her deposition. She
testified, however, that she destroyed most of her notes in October of 1998 — approximately
eight months after the litigation had started and many months after she began working as a
lawyer on the litigation team defending the FTB.* In other words, despite being an attorney
and assisting in the defense of this litigation, she directly engaged in spoliation of evidence
highly relevant to this case.

Moreover, Jovanovich'’s testimony is not the only testimony that relates to spoliation of

* Jovanovich depo., Vol. II, pp. 65-66.
** Jovanovich depo., Vol. II, pp. 8-10.

3 Jovanovich depo., Vol. I, pp. 71-79.
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evidence. Carol Ford, the FTB reviewer on the Hyatt audits, testified that she printed out a hard
copy of her notes from her computer, but then deleted such notes from her computer hard drive,
She did this in approximately March of 1999 — over a year after the litigation had commenced
and after she had been served with a notice of deposition and request for documents. Incredibly,
Ford testified that she destroyed her computer records at the instruction of an FTB in-house
attorney, Bob Dunn.*® During the same deposition, after a lunch break and discussion with
FTB counsel, Ford offered to change her testimony to indicate that Dunn had not instructed her
to destroy such notes. Nevertheless, Miss Ford’s initial testimony was clear and unambiguous
on this point, and the fact that she was instructed during the lunch break to recant her testimony
is obvious.

In short, the FTB’s fraudulent and sham audit of Hyatt (the largest residency audit ever),
and assessment of now over $22 million in taxes, and penalties, and interest against him was
assisted by the FTB in-house lawyers who are now apparently trying to cover up the fraud by
spoilage of documents.

Hyatt’s more detailed summary of evidence setting forth a prima Jacie showing of frand
and tortious conduct on the part of the FTB is set forth in the accompanying “Appendix re
Prima Facie Showing of the FTB’s Fraudulent Conduct.” The crime-fraud exception therefore
provides an alternative ground, in addition to those set forth in the above sections, for the Court
to order production of the documents and testimony of witnesses now being withheld by the

FTB based on the attorney-client privilege,

VIIIL. The work-product doctrine does not protect FTB 07381 from production,

In regard to one document (FTB 07381), the FTB asserts attorney work-product in
addition to the attorney-client privilege. This document apparently pertains to conversations
Ms. Jovanovich had on tax sourcing issues while working on the Hyatt audits.

As set forth above, the discovery commissioner found that Ms. Jovanovich was not

acting as an attorney in regard to her role in the audits. Her “work” is therefore also not entitled

* Ford Depo, Vol. I, pp. 262-64.
-65-




HUuTCHISON B4 STEFFEN

A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

LAKES BUSINESS PARK
B831 WEST SAHARA AVENUE

LAS VEGAS, NEVADA 89117

W oy v B WK e

RN NN NN XY
mqmmhmﬁHSEQGEGEGE‘,:S

to protection under the work product doctrine for the same reason set forth above in regard to
the attorney-client privilege.

Additionally, as discussed above, the FTB has waived any privilege that might have
existed on the sourcing issue by its disclosure of the “first” Shigemitsu memo on such subject.
This first memo set forth a position against Hyatt. The FTB can not now block discovery of
documents contrary to or supporting its position on the sourcing issue. The district court’s order

requiring production of FTB 07381 was therefore correct,

IX.  The district court properly ordcred that the scope of discovery in this action is “the
entire audit and assessment process performed by the FTB that was and is directed

at” Hyatt.

The FTB’s writ petition references and challenges “Finding No. 4" by the discovery
commissioner that the scope of discovery in this action is “the entire audit and assessment
process performed by the FTB that was and is directed at” Hyatt.*” The discovery

commissioner’s explanation during the Novernber 9, 1999 hearing best answers and rebuts the

FTB’s challenge:

Commissioner: [I]f there were any attempts to obtain taxes in some
kind ﬁf hfraudu!em fashion as I believe would be the case if the attempt
would have been made to say, you know, if'you don 't pay we are going
to assess a fraud penalty on you, even though there is no fraud that we
can determine legally, we are going to assess that fraud genalty on you
if you don’t settle with us. Now, in my view that would be an improper
way of collecting taxes, but I think that you should be able to explore
ancil find out whether or not that in fact happened. Ifit did or if it did
not happen. . '

I’m not sure however, Mr. Leatherwood, that in the zeal to collect taxes
which the state of California is positive they are entitled to, and I don’t
think that’s too strenuous of 2 word to use. I think that all the
investigation here that has been conducted has led a number of people
in the tax collecting process to be as competent as you are and as warm
to the subject as you are, that taxes are owed, that that thereby justifies
procedures that may not be strictly within the rules to collect those

=7 PTB Writ Petition, p. 8, In. 17 - p. 9, In. 3.

% 11/9/99 Hearing transcript, p. 57, In. 20 — p. 58, In. 8 (emphasis added). (See Exhibit 4 to the FTB's
Writ Petition.)
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taxes.
Mr. Leatherwood (the FTB's lead counsel): That didn’t occur here.

Commissioner: Well, then I think we need to find out what was done
exactly and then let the jury or the judge decide if that occurred or not.

My, Leatherwood: Well, they have taken 20-something depositions.
They haven’t found anything yet, and now -

Commissioner: Perhaps it's in these documents you don’t want to turn
over.

Mr. Leatherwood: Well, you have had a chance to review those
documents.

Commissioner; I don’t think you wani my opinion on it Mr.
Leatherwood.™

The discovery commissioner concluded by stating:
Commissioner: 1 think everybody is in agreement there were only some
few certain acts done in Nevada, investigation by the FTB on premises,
80 to speak, here as well as inquiring with various Nevada companies
and other things, but that in my view is only a part of the process of
collecting the tax from Mr. Hyatt, and the process is what is under
attack here, and I think in my view, particularly a state agency should

feel that its process should be open to exploration in a case such as this
so that we have an open form of government.**’

A. Nevada law allows a broad scope of discovery.

The discovery commissioner’s finding, and the district court’s subsequent order, is
consistent with the broad scope of discovery permissible under Nevada law. Under the Nevada
Rules of Civil Procedure, any matter that would bear on, or reasonably could lead to other
matters that could bear on, any issue that is or may be in the case is relevant and discoverable.™"
To afford each party a fair opportunity to present its case at trial, the trial court must permit the

parties to scrutinize all relevant evidence,*?

# Id atp. 59, In. 17 — p. 60, In. 16 (emphasis added).
 d.atp.73,1n. 22 — p. 74, In. 8 (emphasis added).

™! See Harrison v. Falcon Products, Inc., 103 Nev. 558, 746 P.2d 642 (1987); Greenspun v. Eighth Judicial
District Court, 91 Nev. 211, 533 P.2d 482 (1975) both citing Nev. R. Civ. Proc. 26(b)(1).

! Hiclanan v. Taylor, 329 U.S. 495 (1947).
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The FTB has made clear its “position” that discdvery in the underlying action should be
limited to “Nevada acts.” The FIB, however, cites to no authority that limits discovery, or even
suggests a limitation on discovery, based on a state’s borders. Such a proposition is absurd,
particularly in a tort action alleging invasion of privacy and fraud, among other claims, where
the acts constituting the torts may have taken place in multiple locations and may have been
directed from one state to another. Moreover, the damage from the torts may have been
experienced in a state separate from where the tortious conduct commenced.

B. Hyatt’s tort claims cannot be “split.”

Hyalt’s tort claims cannot be split and divided by state borders such that the Nevada
courts would have jurisdiction only over tortious acts in Nevada, but not the tortious conduct
occurring in California that was directly related to and a proximate cause of the injuries suffered
by Hyatt in Nevada. Indeed, as was the case in Mianecki — the controlling Nevada authority in
regard to this case, the tortfeasor need not even have entered Nevada to be held liable for torts
causing injury within Nevada, But in this case, the FTB did enter Nevada and engaged in
tortious-conduct inside and outside of Nevada causing injury to Hyatt in Nevada. It is hormbook
law that a cause of action cannot be “split” with parts of a claim heard in one state while other
parts of the claim are heard in another state.

The wrongful act of defendant creates the plaintiff’s cause of action.
Policy demands that all forms of injury or damage sustained by the
plaintiff as a consequence to the defendant’s 2‘};.rrorug,ﬁll act be recovered
1n one action rather than in multiple actions, _

The FTB’s rather bizarre and unprecedented argument, that the Court can only consider
Nevada acts to determine the FTB’s liability for the tort claims, would require that an aggrieved
party must sue a tortfeasor in multiple locations in order to obtain full recovery. Again, there is

no legal precedent for the FTB’s attempted splitting of Hyatt’s tort claims along state

boundaries.
The FTB’s bizarre argument that the torts should be divided by state boundary is

contrary to the great weight of legal authority, which holds that a party can be held liable in the

2% Smith v. Hutchins, 93 Nev_ 431, 432, 566 P.2d 1136, 1137 (1977) (citing Reno Club, Inc. v. Harrah, 70
Nev. 125, 260 P.2d 304 (1953)).
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forum state for the effects, /.e. the injuries to a resident in the forum state, caused by tortious
conduct whi;:h took place outside the forum state.”** Nevada courts are in accord.

Ridgon v. Bluff City Transfer & Storage Co. held that “since the defendants’ acts
allegedly injured (plaintiff] in Nevada, ‘it is beyond dispute that [Nevada] has a significant
interest in redressing injuries that actually occur within the state.”™* Ridgon explained that the
Nevada Supreme Court has “previously held that physical presence within Nevada is not
required” where consequences were suffered in Nevada.*** Ridgon also cited the United States
Supreme Court’s holding that a defendant is liable in the forum state “whose only ‘contact’ with
the forum was to knowingly cause injury in the forum state through a foreign act.”2¥

The conduct of which Hyatt complains, regardless of where each act took place, is more
than sufficient to hold the FTB liable in Nevada because Hyatt’s injury occurred in Nevada, For
example, Fegert, Inc. v. Chase Commercial Corp.**® found it appropriate to hold a defendant
liable in Nevada for claims arising from th? alleged “harassment and pressuring” of a Nevada
resident even though the defendant’s only Nevada contact was hiring the attorneys who
allegedly engaged in the harassment and pressuring*® Fegert cited prior U.S. Supreme Court
precedent that “emphasizes the significance of the place where the brunt of the harm was
suffered in deciding the propriety of exercising jurisdiction over an out of state defendant.”**
Causing harmful consequences in Nevada is sufficient grounds for holding a defendant liable in

Nevada.®!

¥ See, e.g., Calder v. Jones, 465 U.S. 783, 787 (1984).
5 649 F, Supp. 263 (D. Nev. 1986) (quoting Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776 (1984).)

¢ 649 T. Supp. at 266 (citing Burns v. Second Jud. Dist Ct., 97 Nev. 237, 627 P.2d 403 (1981) and Certain-
Teed Products Corp. v. Second Jud. Dist. Ct., 87 Nev. 18, 479 P.2d 781, 784 (1971)).

7 649 F. Supp. at 267 (citing Calder v. Jones, 465 U.S, 783, 789-90 (1984)).

8 526 F. Supp. 933 (D. Nev. 1984),

¥ 586 F. Supp. at 936.

¥ 586 F. Supp. at 936 (citing Calder, 104 S.Ct. at 1487).

¥1 Jarsted v. Nat. Farmers Union Property and Casualty Co., 92 Nev. 380, 387, 552 P.2d 49 (1976).
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Courts in other staies, including the FTB’s home state of California, have held it
sufficient to assert jurisdiction over non-residents who never set foot in the forum state but sent
letters or placed telephone calls into the forum state causing injury to a resident in the forum

state,

[A]n individual may have contact with the forum state where he causes
another to act whether or not the individual has himself contacted the
state. Thus, Comment a to section 37 of the Restatement (2d), Conflict
of Laws states: “A state has a natural interest in the effects of an act
within its territory even though the act itself was done elsewhere. The
state may exercise judicial jurisdiction on the basis of such effects over
the individual who did the act. . . ."**2
Hyatt has found no reported case in which a court, with personal jurisdiction over a
defendant for the claims alleged, limited the discovery, the evidence admissible at trial, or the
recovery of the plaintiff by state boundaries.
C. Having personal jurisdiction over the FTB, the trial court has authority to
provide full relief to Hyatt for the tort claims alleged regardless of where the

tortious conduct occurred, and therefore discovery cannot be limited by state
boundaries.

It is hombook law that a court with personal jurisdiction over a defendant has full
authority to address the claims at issue.

The Nevada Supreme Court held long ago in Sweeney v. G.D. Schultes™ that once
Nevada has personal jurisdiction over a non-resident defendant “the court [has] jurisdiction to
proceed and grant any relief to which the plaintiff [is] entitled. . . .” Sweeney found that Nevada
had jurisdiction over defendants who had made a general appearance despite an apparent

mistake in the form of the summons. While the Sweeney decision dates back to 1885, the law

% Seagate Technology v. A.J. Kogyo Co., 219 Cal. App. 3d 696, 268 Cal. Rpr. 586, 589 (1990). See also
Schlussel v. Schlussel, 141 Cal. App.3d 194, 198, 190 Cal. Rptr. 95 (1983) (“[P]lacing of criminal telephone call to
California no different than shooting a gun into the state....”); Rusack v. Harsha, 470 F. Supp. 285, 292 (M.D. Pa.
1978) (holding that sending of defamatory letter into state and causing injury in state subjects defendant to
jurisdiction); Stifel v. Lindhorst, 393 F. Supp. 1085, 1088 (M.D. Pa.), aff"d, 529 F.2d 512 (3d Cir. 1975), cert. denied,
425 U.8. 962 (1976) (holding that sending of defamatory letter into state and causing injury in state subjects defendant

to jurisdiction).
3 19 Nev. 53, 57, 6 P. 44, aff'd, 19 Nev. 53, 8 P. 768 (1885).
-70 -
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has not changed. ™

Recent pronunciations on the issue from courts in other jurisdictions are entirely

consistent with Sweeney.

[T]he relief sought in the complaint is not the guiding factor because if
Jjurisdiction attaches at all under the [long-arm] statute, the nonresident
is before the Court for any and all relief that might be necessary to do
justice between the parties by virtue of the fact that the jurisdiction
conveyed by the statute is in personam jurisdiction.

Federal courts also have concluded that, so long as they have personal jurisdiction over
the defendant, the non-residency of the defendant is of no consequence and in no way limits the
court’s authority to grant relief,*¢

There is simply no authority that would allow the FTB to split Hyatt's tort claims by not
allowing him to take necessary and relevant discovery outside of Nevada. As the discovery
commissioner concluded:

Commissioner: Well, because the way Nevada got involved in this was
by acts done by the FTB in Nevada. Nobody disputes that certain acts
were done in Nevada in the process of collecting this tax, or let’s not

say collecﬁng. Nothing has been collected yet I guess, in assessing the
tax, az:}.,d that's what, that's why you are here. That’s why you are

here.

As aresult, “the entire audit and assessment process performed by the FTB that was and

is directed at” Hyatt is at issue and subject to discovery.

X.  The protective order crafted by the discovery commissioner does not in any way
restrict or hinder the FTB in this litigation, and statements to the contrary by the

FTB are false and misleading.

A. The protective order does not restrict or hinder the FTB in this litigation.

The FTB'’s petition repeatedly contends — falsely and in direct contradiction to the

* Indeed, the Sweeney case despite its age is still cited in the annotations under Rule 4 of the Nevada Rules
of Civil Procedure.

¥ Gans v. M.D.R. Liquidating Corp., 1990 WL 2851 (Del. Ch. 1990).

S Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 at 7 (S.D.N.Y. 1978). See also,
Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F. Supp. 141, 148 (S.D.N.Y. 1958).

7 11/9/99 Hearing transcript, p. 58, Ins. 15-22. (See Exhibit 4 to the FTB's Writ Petition.)
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terms of the protective order — that the protective order imposes great burden and expense and
would greatly restrict counsel’s ability to use discovery materials in preparing the FTB’s
defense and conferring with their client.® The FTB gives no explanation as to how Hyatt’s
protective order in any way limits the FTB’s counsel in preparing its defense for this case. The
very paragraphs of the order cited to by the FTB say directly the opposite.’

The protective order specifically and affirmatively states that material designated under
the protective order may be used for “discovery, in preparation of discovery, in preparation for
trial, trial, any appeals related to this action.”™ The intent of the district court’s protective
order is to allow the parties to use designated materials as necessary to prosecute and defend this
case, but not to use materials designated under the protective order for other purposes.

The protective order specifically states that counsel for the FTB may disclose
confidential material to FTB:

the employees, officers, and board members to the extent necessary to
assist FTB counsel in the defense of this action.”

The protective order therefore does not limit the way in which the FTB counsel defends
this actlon 'I‘he. only limitation that the protective order places on the FTB’s right to use
designated material is that the FTB must not disclose designated material outside of this
litigation.

B. The FTB has misrepresented the scope and effect of the protective order.

In both the FTB’s writ petition and its recent opposition to motion for clarification, the
FTB misrepresents the scope and effect of the protective order. The FTB would have this Court
believe that every document produced in this litigation, either by Hyatt or the FTB, falls within

258 FTB Writ Petition, p. 7, Ins. 2-9; p. 14, Ins. 22-23, pp. 36-39.

3% FTB Writ Petition, p. 37, In. 27, citing paragraphs 2(a) 3, 7, and 12 of the trial court's Protective Order.
(See Exhibit 6 to the FTB’s Writ Petition.)

260 Protective Order, §3(h). (See Exhibit 6 to the FTB’s Writ Petition.)

26! protective Order, § 2 A(ii). (See Exhibit 6 to the FTB’s Writ Petition.)
=
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the category of “Hyatt Confidential Information” or “FTB Confidential Information,” as those
terms are defined in the protective order, and therefore are subject to the terms of the protective

order.” This is simply not true.

1. The FTB understands that the scope and effect of the protective order is
extremely limited.

Only materials that are stamped or marked “Confidential — NV Protective Order™ are
subject to the terms of the protective order.”® The protective order itself states in paragraph 4 of
the Findings, at line 16, that material “so designated by the parties” is that which will be
governed by the protective order. The protective order entered by the district court was
specifically dictated by the discovery commissioner who combined previous portions of
different drafts of the protective order, 2s well as added his own language in certain sections.
The discovery commissioner’s comments at the hearing on November 9, 1999, however, leave
no doubt that materials must be specifically designated under the protective order in order to be
subject to its terms. The most obvious example is the Discovery Commissioner’s waming to
both parties not to over-designate materials as subject to the protective order as he will sanction

anyone who abuses the protective order.

I want everybody to use their best efforts to not designate something as
Confidential in the first place unless you are truly seeking to follow that.?*

He then further stated:

1 think I addressed that in here, but as far as designating documents that are
Confidential that should not be designated, that’s going to go in effect as of
the time of this recommendation from that point on. I’m not going to go
back and say you shouldn’t have. I'm not going to impose any penalties
for prior conduct because we did not have this in place, this order in place
prior to this.2®

That the protective order is limited to the materials specifically designated by the parties

is consistent with the numerous meet-and-confers prior to the November 9, 1999 hearing, the

! FTB Writ Petition, pp. 36 - 39; FTB Opposition to Motion for Clarification, p. 9, lns. 5 - 7.

2 Protective Order, p. 2, In. 16, p. 3, Ins. 9-11. (See Exhibit 6 to the FTB's Writ Petition.)

4 11/9/99 Hearing Transcript, p, 15, lns. 8-11. (See Exhibit 4 to the FTB's Writ Petition).

%5 11/9/99 Hearing Transcript, p. 18, los. 9-17. (See Exhibit 4 to the FTB’s Writ Petition.)
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letters and prior drafts of the protective orders exchanged between counsel, and the briefs filed

—

with the Court.”
Subsequent to the hearing, a draft of the “Report and Recommendation” regarding the

protective order was circulated under cover letter from Hyatt’s counsel dated November 22,
1999.%7 The letter explains that the term “Confidential — NV Protective Order” was inscrted
into the draft protective order to distinguish prior productions of documents which had been
marked “confidential” and which would not be subject to the protective order, at least not
without a party re-designating materials as “Confidential — NV Protective Order.” Most
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revealing in regard to the FTB’s misrepresentations to this Court is a comment from the FTB’s

writ petition where it acknowledges that its prohibition on using documents in other proceedings

—
o

is limited to “documents designated ‘NV Confidential’ by Hyatt."?6
Hyatt’s designation of materials as “Confidential — NV Protective Order” in this case

—
o

has been extremely limited. For example, certain selected documents were so designated as

STEFFEN
7

well as the transcript from Mike Kemn’s deposition. But the vast majority of the 14,000 plus
documents produced by Hyatt and his associates that have been subpoenaed by the FTB have

not been so designated.
The FTB has also used the “Confidential — NV Protective Order” designation on

selected documents. Clearly the FTB understands that such a specific designation is necessary

ATTORNEYS AT LAW
—
(=)

LAKES BUSINESS PARK

A PROFESSIONAL CORPORATION

LAS VEGAS, NEVADA 89117
It —
LA -

8831 WEST SAHARA AVENUE

—
~3

HUTCHISON
=

for a document to be subjected to the term of the protective order.
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Ironically, the FTB is using the special designation to prohibit Hyatt form using
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damning materials that support the testimony of Candance Les, i.e,, the whistle-blower. The
FTB has designated as “Confidential — NV Protective Order” the transcripts from the interview

BN

its investigator conducted of Ms. Les and her testimony in another legal proceeding in which

[
[¥Y]

she testified, consistent with her testimony in this case, regarding the wrongful conduct in the

o]
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¢ See Exhibils 9, to Vol. I1I, in the accompany Appendix of Exhibits filed with the Supreme Court.

(o8]
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%7 See Exhibit 24, to Vol. IX, in the accompany Appendix of Exhibits filed with the Supreme Court,

[
oo

% FTB Writ Petition, p. 7, Ins. 4-5,
ST
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FTB in the Hyatt audit.?®

2 C(:irrespondence confirmed the limited scope and effect of the protective
oraer.

The FTB cannot in good faith represent to this Court that the protective order is
preventing it from preparing this case for trial, nor from using the vast majority of the discovery
materials obtained in this litigation in the protest proceeding pending in California.

Hyatt informed the FTB in correspondence that he would designate relatively few
documents under the protective order and that he would rely on the repeated representations of
the FTB’s Nevada counsel that materials produced in this litigation that are not designated
pursuant to the protective order would still be protected as “confidential” pursuant to the FTB’s
own rules, regulations, policies and procedures.?™

The only dispute therefore over the protective order is the neutral provision included by
the Discovery Commissioner that requires materials that have been designated as “Confidential
— NV Protective Order” not be used in other proceedings without receiving permission of the
opposing party or obtaining such materials through whatever lawful means exist in regard to
other pr;c;ceedings. As set forth above, this involves a very limited subset of the discovery
produced in this litigation, and it is the FTB that is using the provision to block damning

materials from being used elsewhere.

C.  The FTB misrepresents material facts regarding the protective order.

The FTB’s staternent that Hyatt produced no documents responsive to the FTB
document requests prior to the entry of the protective order is false, misleading, and
inflammatory. The FTB’s petition failed to acknowledge that Hyatt produced over 14,000
pages of documents in this litigation prior to the district court issuing the protective order now
disputed by the FTB. The FTB attempts to have this Court believe that the FTB received little
discovery from Hyatt prior to the entry of the protective order, but most of Hyatt’s 14,000-page

% FTB 14465 and 14597 are the cover pages to the respective transcripts. (See Exhibit 23, to Vol. IX, in
the accompanying Appendix of Exhibits filed with the Supreme Court).

1 Letter dated December 14, 1999 from Hyatt counsel (see Exhibit 25, to Val. IX, in the accompanying
Appendix of Exhibits filed with the Supreme Court).

e
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production of documents to the FTB was responsive to one or more of the FTB’s document
requests and was produced well before the protective order was issued.””

Hyatt diligently sought to resolve this protective-order issue through numerous meet-
and-confers and with cooperative revisions of his initial protective order first submitted to the
FTB on May 17, 1999, along with Hyatt’s responses to the FTB document requests at issue
here. The final version of Hyatt’s protective order addressed almost every concem expressed by
the FTB during the meet-and-confers and conformed strictly with the discovery commissioner’s
suggestions made during the September 24, 1999 telephone conference with counsel for the
parties.””

Hyatt proposed a protective order based on Nevada law and procedure. Nevada, of
course, looks first to Nevada court decisions, rules, and statutes for governing law.?” In
considering protective orders in discovery matters, Nevada courts have broad discretion in
determining the form of relief. ™

In contrast, the only FTB version of a protective order — the one proposed by the FTB
in July 1999 — was never modified, not cven after the telephone conference with the discovery
commissioner on September 24, 1999, The FTB was unflinching and unwavering in its position

that it will only accept a “California” protective order based upon California rules and

ut Hyatt has produced over 14,000 pages of documents since commencement of the litigation, most prior
to the entry of the Protective Order. See Hyatt’s detailed Index, atiached as Exhibit 26, to Vol. IX, in the Appendix

of Exhibits filed with the Supreme Court.

M See Hyatt's opposition to FTB’s Motion to Compel, attached as Exhibit 9, to Vol. VI, in the
accompanying Appendix of Exhibits filed with the Supreme Court.

7 Dickson v. State, 108 Nev. 1,2, 822 P.2d 1122, 1123 (1992) (“While the dissent cites cases from other
Jjurisdictions, we are bound to follow the law in Nevada."); Nev. R, Civ. P. 1 (“These rules govern the procedure in
the district courts in all suits of a civil nature whether cognizable as cases at law or in equity....")

78 Monroe, Lid. v. Central Telephone Co., 91 Nev. 450, 454, 538 P. 2d 152, 154 (1975) (stating mi
protective ordets are “committed to the court’s discretion™); Turner v. Saka, 90 Nev. 54, 62, 518 P. 2d 608, 613 (1974)
(discovery matters and protective orders are within the court's discretion); Makheu v. Eighth Judicial District Court,
88 Nev. 26, 34, 493 P. 2d 709, 714 (1972) (same); Thomas W. Biggar et al., Nevada Civil Practice Manual § 1663
(3d ed. 1993) (stating that in the matter of protective orders, Nevada courts have “broad discretionary powers.”). Nev.
R Civ. P. 37(a)(2) (“If the court denies the motion [to compel] in whole or in part, it may make such protective order
as it would have been empowered to make on a motion made pursuant to Rule 26(c).”) [emphasis added].
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regulations and the FTB’s own policies.”” These are the same rules and regulations the FTB
has been violating for seven years regarding Hyatt. Hyatt rejected the FTB’s unfzir ultimatum
and suggested a protective order that is consistent with Nevada civil procedure and litigation
practice in Nevada and that is consistent with the Discovery Commissioner’s suggestions.

The need for limiting disclosure and dissemination of certain information produced in .
discovery to this litigation is evident by the highly sensitive technical, licensing, and patent
information, highly personal large dollar-magnitude financial information, and other
information about Hyatt, including the type of information previously revealed by the FTB to
third parties, that forms part of the basis of Hyatt’s invasion of privacy claims.

D. California law and FTB internal policy should not govern the

protective order in this Nevada litigation.

The FTB’s California protective order states that it would be governed by:
‘California Revenue and Tax Code Sections 19542, 19547 and in
accordance with the FTB’s “need to know” internal policy, FTB legal
branch confidentiality policies, the FTB security and disclosure manual and
directives of the franchise tax board.”®

iiyatt instead proposed, and the district court ruled, that the protective order be governed
by Rule 26 of Nevada Rules of Civil Procedure, specifying that each party be atlowed to use
information designated by the other as confidential “for discovery, in preparation for discovery,
for trial, and in preparation of trial, and any appeal related to this action.” In other words, the
parties can make whatever use of the confidential materials they deem necessary for prosecuting

or defending the instant case.

1. The FTB has not produced the policies on which it asks this Court to base
the protective order.

Nowhere in its proposed protective order nor in its correspondence during meet-and-
confers, nor during telephone meet-and-confers, nor in its moving papers did the FTB even set
forth what it understands the above-quoted California laws, rules, regulations, and internal
policies require in regard to keeping material confidential. The FTB has never given Hyatt a

75 fd

2% ETB Protective Order, § 3. (See Exhibit 6 to the FTB’s Writ Petition.)
% 77 "
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copy of the Legal Branch Confidentiality Policies, nor an unredacted copy of the Security and
Disclosure Manual, nor other “directives” on which the FTB would base its order. Indeed, it
would seem that the FTB is merely required to comply with its own self-serving “need to know”
policy in determining what to keep confidential. Conveniently for the FTB, it would never be in
violation of such a protective order as for any of its disclogwrcs it may simply respond that the
entities (which includes newspapers) “needed” to review the “confidential” materials.

2. The FIB had already failed to provide effective protection under California
law.

California does prqvide for criminal penalties for FTB violations of confidentiality, but
these provisions are toothless since the chief law enforcement officer of California — the
Atrorney General — is also in this case the FTB’s counsel. In addition, the Attomey General’s
office has itself violated these criminal “protections” of confidentiality by revealing confidential
information from Hyatt’s audit file. It is not realistic to expect the Attorney General’s office to
police its own behavior. In addition, this Court has no jurisdiction to impose criminal sanctions

under California law.

3. A npeutral provision regarding use of “confidential” materials
in other cases and proceedings is appropriate in this case.

The discovery commissioner’s protective order addresses the possibility that the parties
may want to use “confidential” information designated by the opposing side in other matters
such as the California tax protest. The discovery commissioner’s protective order requires that
the party seeking to use confidential information in other proceedings use whatever legal means
are available in such other proceedings to obtain the materials, The Nevada Court is therefore
not put in the position of determining the appropriateness or inappropriateness, or whether to
limit or expand, the use of “confidential” material in other proceedings over which it does not
have jurisdiction.

This is the main issue in dispute concerning the protective order. The FTB insists that
“confidential” materials gathered in this Nevada litigation also be deemed a part of the
California tax case. If the Nevada district court were to make such a ruling it would (2) infringe

upon and interfere with the unrelated California tax protest over which it has no jurisdiction; (b)

-78-
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possibly give the FTB rights it may not otherwise have under California law; and (c) blur the
entirely separate nature of this Nevada tort action and the California tax protest. Under
California law and the FTB rules, regulations, and its own policies, the FTB cannot obtain in the
California tax protest many of the “confidential” materials that will be produced in this Nevada
litigation, i.e., documents well after the audit years, The district court’s neutral provision on

this point is therefore appropriate.

4. Materials submitted in the California tax protest are not protected from
public disclosure.

California law on which the FTB wants to base the protective order does not accord
Hyatt the protection sought through a protective order entered in this case, As explained below,
materials submitted in the California tax protest and used by the FTB may ultimately become
part of the public record.

In sum, the California tax proceeding is now at what the FTB calls the protest level
wherein the FTB continues its investigation and revisits its determination.””’ Assuming, as is
typically the case, the FTB rubber-stamps its assessment at the protest stage, Hyatt can finally
appeal to a related entity, the California State Board of Equalization (“BOE”).?"*

During the BOE appeal, the FTB may submit whatever it has gathered during the audit
and protest in an attempt to support its findings during the BOE appeal. Once such materials are
submitted to the BOE, the BOE may use such material in reaching a decision. The BOE's
decision is not kept confidential nor is the basis of its decision or the documents submitted to the
BOE kept confidential. Materials used by the FTB in the California tax proceeding may
therefore become a matter of public record.

One recent example is the case of George Archer, a well known professional golfer on
the PGA Senior Tour and a long-term Nevada resident. Mr. Archer was completely vindicated
by the BOE after its finding that Mr. Archer was a resident of Nevada and that the FTB

improperly assessed taxes against him. In pursuing Mr. Archer, a well respected senior golf

217 CalRev.& Tax Code §§ 19041 & 19044,

28 CalRev. & Tax Code § 19045,
“79.
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living hell for the last six years?"” ...and BOE Chair Johan Klehs admonished the FTB staff to

professional, the FTB made public certain parts of his private financial information and
badgered him to the point where he even worried about the possible consequences of visiting his
grandchildren who lived in California, “Ge:orge Archer, a top professional golfer, asked the
State Board of Equalization last Wednesday, “Why has the Franchise Tax Board made my life a

stop hounding the beleaguered golfer.”?”
If the FTB is able to use any “confidential” materials from this Nevada litigation in the

California tax protest, such materials may ultimately become part of the public record. For that
reason, the district court correctly ruled that any “confidential” materials obtained in the Nevada
litigation may not automatically be used in the California tax case. Rather, the decision as to
whether any particular materials deemed “confidential” are appropriate for and may be used in
the California tax protest must be left for determination in that proceeding.

5. The protective order does not interfere with the FTB’s “government
administration.”

Without explanation, the FTB asserts that the protective order will interfere with
"govenﬁnent administration.” But documents designated under the protective order can be used
by the FTB in defending this litigation, How then does the protective order interfere with
“government administration?”

If the FTB, as a governmental agency, has the right to obtain the few designated
materials for the California tax protest, it should not do so through this litigation. The district
court properly avoided any ruling on the appropriateness of the “confidential” documents being
used in the California tax protest. Nothing in the protective order prevents the FTB from
obtaining “confidential” materials through whatever legal means the FTB has under California
law,

In regard to imposing a burden, therefore, it is the FTB’s desired “California” protective
order that imposes the greatest burden on the parties and to the district court. By asking that the

" Article in Caltaxletter dated September 6, 1999. (See exhibits attached to Hyatt’s Opposition to thie
FTB's Motion to Compel , attached as Exhibit 9, to Vol. VI, in the accompanying Appendix of Exhibits filed in the

Supreme Court,)
-80-
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protective order be based upon California law and FTB policy and procedures, it is entirely
unclear what limitations there are on “confidential” materials in this case and what control the
district court would have over this process.

In sum, the FTB has failed to demonstrate how the protective order would cause it to

suffer any burden whatsoever in this case.

XI.  The FTB’s opposition to the motion for clarification raised an issue not addressed
in its writ petition, but it is a red herring that should be ignored by this Court as it
was by the trial court.

The FTB’s Opposition to Motion for Clarification of Stay Order of June 7, 2000 was in
reality a tardy supplement to its writ petition. Instead of merely addressing the very focused
issue of the scope of this Court’s June 7, 2000 order, the FTB first improperly argued that both
the scope of the discovery ordered by the district court and the protective order it entered
exceeded the court’s jurisdiction based on the principle of comity. The scope of discovery in
this case and the protective were addressed in detail above.

Procedurally, this “supplement” to its writ petition was highly inappropriately and
should therefore be rejected without further consideration. Substantively, the analogy used by
the FTB is a classic red herring that is easily dismissed. Specifically, the FTB attempts to scare
this Court, as it tried during the summary judgement motion in the district court, by “warning”
that if FTB auditors are held accountable for tortious acts committed in, directed into, or
injuring a resident of Nevada, the Nevada Gaming Control Board may also be subject to suit in
other states when investigating applicants for gaming licenses.

But the Gaming Control Board is conducting permissive investigations of applicants
who have voluntarily submitted applications and welcomed the Gaming Control Board to
investigate their background. There can be no invasion of privacy in the Gaming Control
Board’s investigation when the investigation was permissive. Morcover, this Court would
undoubtedly endorse as public policy that the Gaming Control Board should not be engaging in

illegal and tortious conduct in carrying out its permissive investigations as the FTB is charged

with in this case.
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It is well established under both Nevada law and United States Supreme Court precedent
that one state may not commit torts in or cause tortious injury in another state with impunity.
Again, this issue was extensively briefed in the district court as part of Hyatt’s opposition to the
FTB’s ill-fated summary judgment motion.**

In sum, Nevada v. Hall related to a claim of sovereign immunity based on comity and
other principles by Nevada in California courts. The United States Supreme Court ruled that
“Such a claim necessarily implicates the power and authority of a second sovereign; its source
must be found either in an agreerﬁent, express or implied, between the two sovereigns, or in the
voluntary decision of the second to respect the dignity of the first as a matter of comity.”
Nevada v. Hall noted California’s position: “the California courts have told us that whatever

California law may have been in the past, it no longer extends immunity to Nevada as a matter
of comity.”

In regard to Nevada’s exercise of comity, Mianecki v. District Court™ approved and
adopted the rationale expressed by the California Supreme Court in Hall v. University of
Nevada.™ “We approve the reasoning of the California court and hold that where the njured
party is a citizen of this state, injured in this state and sues in the courts of this state, there is no
immunity, by law or as a matter of comity, covering a sister state’s activities in this state,”?*

The reasoning in Mianeck applies to this case. The Nevada Supreme Court first
recognized that “Nevada has a paramount interest in protecting its citizens . . .. ;"2 and that

comity cannot trump the rights of the citizens of Nevada. *““[I]n considering comity, there

* See Exhibit 11, to Vol. VII of the accompanying Appendix of Exhibits filed with the Supreme Court.
%! 440 U.S. 410, 415-16 (1979) (emphasis added).
2 440 U.S. at 418 (emphasis added).

* 99 Nev. 93, 658 P.2d 422, cert. dismissed, 464 1).S. 806 (1983).

™ 8 Cal. 3d 522, 105 Cal. Rptr. 355 (1972), cert. denied, 414 U.S. 820 (1973). Mianecki was consistent with
the United States Supreme Court’s holding in Nevada v. Hall, 440 U.S. 410 (1979).

5 Mianecki 658 P.2d at 423-24 (emphasis added).

B Id at424,
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should be due regard by the court to the duties, obligations, rights and convenience of its own
citizens and of persons who are within the protection of its jurisdiction.””®” With these

principles in mind, the Mianecki court held:
[W]e believe greater weight is to be accorded Nevada’s interest in
Erotecﬁng its citizens from injurious operational acts committed within its
orders by employees of sister states, than Wisconsin’s policy favoring
governmental immunity. Therefore we hold that the law of Wisconsin
should not be granted comity where to do so would be contrary to the
policies of this state.*®

Indeed, the United States Supreme Court has recognized that a state has a particular
interest in exercising jurisdiction over those responsible for engaging in tortious activity within
its state.

““A state has an especial interest in exercising judicial jurisdiction over
those who commit torts within its territory. This is because torts involve
mztr%gful conduct which 2 state seeks to deter, and against which it attempts
to afford protection, by providing that a tortfeasor shall be liable for
damages which are the proximate result of his tort.””
Keeton v. Hustler Magazine, Inc.*™
The FTB’s tardy strawman argument, and continued assertion of comity, must be

rejected by this Court just as has consistently been rejected by the district court.

XII. Conclusion.
Deliberative-process. The district court correctly found that the limited, and not weli

recognized, deliberative-process privilege is not applicable to this case. Speciﬁcally,- the claims
in dispute in this case relate to the FTB’s misconduct, not review of an agency’s policy-level
decision, and the discovery being withheld has no overarching policy purpose because it relates
directly and exclusively to the Hyatt audits. Moreover, the head of the FTB, Jerry Goldberg,

failed to invoke the privilege. Finally, even if the privilege were applicable, since it is a limited,

7 Id, at 425 (quoting State ex rel. Speer v. Haynes, 392 So. 2d 1183, 1185 (Ala. Civ. App. 1979), rev'd on
other grounds, 392 So. 2d 1187 (1980)).

% Id. at 425 (emphasis added).

™ 465 U.S. 770, 776-777 (1984) (quoting Leeper v. Leeper, 319 A.2d 626, 629 (N.H. 1974) (quoting
Restatement (Second) of Conflict of Law sec. 36, comment ¢ (1971)).
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