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Doc
No.
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Date

Vol.

Bates Range

Order of Remand

8/5/2019

AAQ000001

AAQ000002

Notice of Hearing

8/13/2019

AAQ000003

AA000004

Court Minutes re: case
remanded, dated September
3,2019

9/3/2019

AA000005

AA000005

Recorder’s Transcript of
Pending Motions

9/25/2019

AA000006

AA000019

FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
Is Prevailing Party

10/15/2019

AA000020

AA000040

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 1

10/15/2019

1,2

AA000041

AA000282

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 2

10/15/2019

2,3

AA000283

AA000535

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 3

10/15/2019

3,4

AA000536

AA000707




Plaintiff Gilbert P. Hyatt’s
Brief in Support of
Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708

AA001592

10

Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593

AA002438

11

Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-15

AA002439

AA003430

12

Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-19

AA003431

AA004403




13

Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-21

AA004404

AAQ004733

14

Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019

21

AAQ004734

AA004738

15

Judgment

2/21/2020

21

AA004739

AA004748

16

Notice of Entry of
Judgment

2/26/2020

21

AA004749

AA004760

17

FTB’s Verified
Memorandum of Costs

2/26/2020

21

AA004761

AA004772

18

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 1

2/26/2020

21,22

AA004773

AA004977

19

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 2

2/26/2020

22,23

AA004978

AA005234

20

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 3

2/26/2020

23,24

AA005235

AA005596

21

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 4

2/26/2020

24, 25

AAQ005597

AA005802

22

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 5

2/26/2020

25, 26

AAQ005803

AAQ006001

23

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 6

2/26/2020

26, 27

AA006002

AA006250




24

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 7

2/26/2020

217,28

AA006251

AA006500

25

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 8

2/26/2020

28, 29

AA006501

AA006750

26

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 9

2/26/2020

29, 30

AAQ006751

AA006997

27

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 10

2/26/2020

30,31

AA006998

AAQ007262

28

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 11

2/26/2020

31-33

AA007263

AA007526

29

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 12

2/26/2020

33, 34

AA007527

AA007777

30

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 13

2/26/2020

34,35

AA007778

AA008032

31

Appendix to FTB’s
Verified Memorandum of
Costs — VVolume 14

2/26/2020

35, 36

AA008033

AA008312

32

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 15

2/26/2020

36

AAQ008313

AA008399

33

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 16

2/26/2020

36, 37

AA008400

AAQ008591

34

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 17

2/26/2020

37

AAQ008592

AA008694




35

Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,38

AA008695

AA008705

36

FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

3/13/2020

38

AAQ008706

AAQ008732

37

Appendix to FTB’s Motion
for Attorney’s Fees
Pursuant to NRCP 68

3/13/2020

38

AAQ008733

AA008909

38

FTB’s Opposition to
Plaintiff Gilbert Hyatt’s
Motion to Strike, Motion to
Retax and, Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/16/2020

38, 39

AA008910

AA008936

40

FTB’s Notice of Appeal of
Judgment

3/20/2020

39

AA008937

AA008949

41

Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

3/27/2020

39

AA008950

AA008974

42

Reply in Support of
Plaintiff Gilbert P. P
Hyatt’s Motion to Strike,
Motion to Retax and,
Alternatively, Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975

AA008980

43

Court Minutes

4/9/2020

39

AA008981

AA008982

44

FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020

39

AAQ008983

AAQ009012




45

Court Minutes re: motion
for attorney fees and costs

4/23/2020

39

AAQ009013

AA009014

46

Recorder’s Transcript of
Pending Motions

412712020

39

AA009015

AA009053

47

Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020

39

AA009054

AA009057

48

Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058

AA009064

49

FTB’s Supplemental Notice
of Appeal

712/2020

39

AA009065

AA009074

50

Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021

39

AA009075

AA009083

o1

Remittitur

6/7/2021

39

AA009084

AA009085

52

Hyatt Supplemental Memo
in Support of Motion to
Retax Costs and
Supplemental Appendix

9/29/2021

39, 40

AA009086

AA009283

53

Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021

40, 41

AA009284

AA009486

54

Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021

41, 42

AA009487

AA009689

55

FTB’s Supplemental Brief
re Hyatt’s Motion to Retax
Costs

12/3/2021

42

AA009690

AA009710




56

Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

3/10/2022

42

AA009711

AA009712

ST

Order Denying Mtn to
Strike Mtn to Retax Mtn
for Ext of Time

4/6/2022

42

AAQ009713

AA009720

58

Hyatt Case Appeal
Statement

5/6/2022

42

AA009721

AA009725

59

Hyatt Notice of Appeal

5/6/2022

42

AA009726

AA009728

60

Recorder’s Transcript of
Motion to Retax

1/25/2022

42

AA009729

AA009774

61

Recorder’s Transcript

Continued Motion to Retax

1/27/2022

42

AAQ009775

AA009795
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Bates Range

Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
Is Prevailing Party —
Volume 1

10/15/2019

1,2

AAQ000041

AA000282

Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
Is Prevailing Party —
Volume 2

10/15/2019

2,3

AA000283

AA000535




8 | Appendix of Exhibits in 3,4
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor 10/15/2019 AA000536 | AA00O707
and Determination that FTB
Is Prevailing Party —
Volume 3

53 | Appendix Of Exhibits In 40,
Support Of FTBs 12/2/2021 | 41 | AA009284 | AA009486
Supplemental Brief Vol. 1

54 | Appendix Of Exhibits In 41,
Support Of FTBs 12/2/2021 | 42 | AA009487 | AA009689
Supplemental Brief Vol. 2

37 | Appendix to FTB’s Motion 38
for Attorney’s Fees Pursuant | 3/13/2020 AA008733 | AA008909
to NRCP 68

18 | Appendix to FTB’s Verified 21,
Memorandum of Costs — 2/26/2020 | 22 | AA004773 | AAD04977
Volume 1

27 | Appendix to FTB’s Verified 30,
Memorandum of Costs — 2/26/2020 | 31 | AA006998 | AAD07262
Volume 10

28 | Appendix to FTB’s Verified 31-
Memorandum of Costs — 2/26/2020 | 33 | AA007263 | AA007526
Volume 11

29 | Appendix to FTB’s Verified 33,
Memorandum of Costs — 2/26/2020 | 34 | AA007527 | AAOO7777
Volume 12

30 | Appendix to FTB’s Verified 34,
Memorandum of Costs — 2/26/2020 | 35 | AA0Q7777 | AAD08032
Volume 13

31 | Appendix to FTB’s Verified 35,
Memorandum of Costs — 2/26/2020 | 36 | AA008033 | AAD08312

Volume 14




32 | Appendix to FTB’s Verified 36
Memorandum of Costs — 2/26/2020 AA008313 | AA008399
Volume 15

33 | Appendix to FTB’s Verified 36,
Memorandum of Costs — 2/26/2020 | 37 | AA008399 | AA008591
Volume 16

34 | Appendix to FTB’s Verified 37
Memorandum of Costs — 2/26/2020 AA008591 | AA008694
Volume 17

19 | Appendix to FTB’s Verified 22,
Memorandum of Costs — 2/26/2020 | 23 | AA004978 | AAD05234
Volume 2

20 | Appendix to FTB’s Verified 23,
Memorandum of Costs — 2/26/2020 | 24 | AA005235 | AA005596
Volume 3

21 | Appendix to FTB’s Verified 24,
Memorandum of Costs — 2/26/2020 | 25 | AA005597 | AA005802
Volume 4

22 | Appendix to FTB’s Verified 25,
Memorandum of Costs — 2/26/2020 | 26 | AA005803 | AA006001
Volume 5

23 | Appendix to FTB’s Verified 26,
Memorandum of Costs — 2/26/2020 | 27 | AA006002 | AA006250
Volume 6

24 | Appendix to FTB’s Verified 217,
Memorandum of Costs — 2/26/2020 | 28 | AA006251 | AAD06500
Volume 7

25 | Appendix to FTB’s Verified 28,
Memorandum of Costs — 2/26/2020 | 29 | AA006501 | AAD06750
Volume 8

26 | Appendix to FTB’s Verified 29,
Memorandum of Costs — 2/26/2020 | 30 | AA006751 | AA00D6997

Volume 9

10




14

Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019

21

AAQ004734

AA004738

43

Court Minutes

4/9/2020

39

AA008981

AA008982

Court Minutes re: case
remanded, dated September
3,2019

9/3/2019

AA000005

AA000005

45

Court Minutes re: motion for
attorney fees and costs

4/23/2020

39

AA009013

AA009014

10

Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

7-11

AA001593

AA002438

11

Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

11-
15

AA002439

AA003430

12

Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

15-
19

AA003431

AA004403

11




13

Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15, 2019

10/15/2019

19-
21

AA004404

AAQ004733

FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
Is Prevailing Party

10/15/2019

AA000020

AA000040

36

FTB’s Motion for Attorney’s
Fees Pursuant to NRCP 68

3/13/2020

38

AAQ008706

AAQ008732

40

FTB’s Notice of Appeal of
Judgment

3/20/2020

39

AAQ008937

AA008949

38

FTB’s Opposition to Plaintiff
Gilbert Hyatt’s Motion to
Strike, Motion to Retax and,
Alternatively, Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/16/2020

38,
39

AA008910

AA008936

44

FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020

39

AA008983

AA009012

55

FTB’s Supplemental Brief re
Hyatt’s Motion to Retax
Costs

12/3/2021

42

AA009690

AA009710

49

FTB’s Supplemental Notice
of Appeal

712/2020

39

AA009065

AA009074

17

FTB’s Verified
Memorandum of Costs

2/26/2020

21

AA004761

AA004772

58

Hyatt Case Appeal Statement

5/6/2022

42

AA009721

AA009725

59

Hyatt Notice of Appeal

5/6/2022

42

AA009726

AA009728

12




52

Hyatt Supplemental Memo in
Support of Motion to Retax
Costs and Supplemental
Appendix

9/29/2021

39,
40

AA009086

AA009283

15

Judgment

2/21/2020

21

AAQ004739

AA004748

56

Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/10/2022

42

AA009711

AA009712

16

Notice of Entry of Judgment

2/26/2020

21

AA004749

AA004760

48

Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058

AA009064

Notice of Hearing

8/13/2019

AA000003

AA000004

50

Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021

39

AA009075

AA009083

47

Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020

39

AA009054

AA009057

57

Order Denying Mtn to Strike
Mtn to Retax Mtn for Ext of
Time

4/6/2022

42

AAQ009713

AA009720

Order of Remand

8/5/2019

AAQ000001

AAQ000002

41

Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/27/2020

39

AA008950

AA008974

13




Plaintiff Gilbert P. Hyatt’s
Brief in Support of Proposed
Form of Judgment That
Finds No Prevailing Party in
the Litigation and No Award
of Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AAQ000708

AA001592

35

Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,
38

AA008695

AA008705

61

Recorder’s Transcript
Continued Motion to Retax

1/27/2022

42

AAQ009775

AA009795

60

Recorder’s Transcript of
Motion to Retax

1/25/2022

42

AA009729

AA009774

Recorder’s Transcript of
Pending Motions

9/25/2019

AAQ000006

AAQ000019

46

Recorder’s Transcript of
Pending Motions

412712020

39

AA009015

AA009053

51

Remittitur

6/7/2021

39

AA009084

AA009085

42

Reply in Support of Plaintiff
Gilbert P. P Hyatt’s Motion
to Strike, Motion to Retax
and, Alternatively, Motion
for Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975

AA008980

14




CERTIFICATE OF SERVICE

| certify that | am an employee of HUTCHISON & STEFFEN, PLLC and
that on this date the APPENDIX OF EXHIBITS TO APPELLANT’S
OPENING BRIEF VOLUME 10 OF 42 was filed electronically with the Clerk
of the Nevada Supreme Court, and therefore electronic service was made in
accordance with the master service list.

DATED this 10" day of October, 2022.

/sl Kaylee Conradi

An employee of Hutchison & Steffen, PLLC
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In other words, the cornerstone of the FTB's case crumbles upon even mild cross-examination,
if, The $9 million fraud penalties and the FTB’s urgency to

Based upon its u'umpe;et:g?:invesﬁgaﬁon.“ the FTB not only assessed Hyatt taxes for a
period after which he had moved to Nevada, it assessed Hyatt penalties for alleged fraud in
regard to his Nevada residency. The penalties amounted to an additional 75% of the alleged
taxes owed. Discovery has established that the FTB teaches its auditors to use the fraud penalty
as a “bargaining chip” to obtain an “agreement” from the taxpayer to pay the assessed tax.””?

H&att has alleged in his First Amended Complaint that the FTB instigated the audits of
his tax returns to coerce a settlement from him and that Jovanovich boldly “suggested” to
Hyatt’s representative that settling at the “protest stage” would avoid Hyatt’s personal and
financial information being made public.”” Hyatt has now confirmed in deposition testimony
that Jovanovich, the FTB’s protest officer, told Hyatt’s tax representative that, if he did not
settle at the outset of the protest stage,”* it would be necessary for the FTB to engage in
extensive additional requests for information from Hyatt as that is its practice “in high profile,
large dollar” residency audits. In fact, Ms. Jovanovich testified that she told Hyatt’s tax
representative that in such cases the FTB will conduct an in-depth investigation and exploration
“of many unrelated facts and questions” related to Hyatt.*** In short, Hyatt was told to settle this
tax case or the privacy and confidentiality which he so valued would be lost and trumpeted from
the housetops.

Jovanovich also testified that she understood Hyatt had a unique and special concern

regarding his privacy.”® Jovanovich testified that this was a topic of discussion among FTB

2 Ford depo., Vol. I, p. 128-29.
2 Eiret Amended Complaint, § 56(g). (See Exhibit 1 to the FTB’s Writ Petition.)

24 Afrer the audit is completed and an assessment is made against the taxpayer, the taxpayer can file a protest
challenging the assessment, During the protest phase, a protest officer, in theory, impartizlly reevaluates the auditor's
conclusion.

5 jgvanovich's June 1997 note re Cowan telephone conversation. (See exhibits attached to Hyatt's
Opposition to the FTB's Motion for Summary Judgment, attached as Exhibit 11, to Vol. VII, of the accompanying
Appendix of Evidence filed with the Supreme Court.)

#¢ Jovanovich depo., Vol. I, p. 125, Ins. 20-24.
-61-
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auditors, such that the residency unit of the FTB fully understood Hyatt’s unique desire for

privacy and confidentiality.*”

iii. =~ The FTB’s misrepresentations and false promises of
confidentiality.

The FTB at the outset of its investigation made statements and freely gave assurances to
Hyatt and his representatives that material tumed over to the FTB would be kept strictly
confidential. In that regard, the FTB made the following misrepresentations and false promises
regarding confidentiality. '

On June 17, 1993, at the commencement of the audit, FTB auditor Mark Shayer sent an
initial contact letter to Gil Hyatt in Las Vegas, Nevada.”® This document promised that Gil
Hyatt could expect during an FTB audit:

. courteous treatment by FTB employees;

. clear and concise requests for information from the auditor assigned to
your case;

. confidential treatment of any personal and financial information from the

auditor assigned to you provided to us; and
e completion of the audit within a reasonable amount of time.
Each of the above promises to Hyatt were false and violated by the FTB without hesitation or
regard for the damage inflicted upon its victim.

In the same document, the FTB sent Hyatt its standard Privacy Notice, FTB Form
#1131, that represented to Hyatt that the FTB was subject to the California Information
Practices Act of 1977 and was required to disclose “why we ask you for information.” The FTB
then disclosed that it might share information with the IRS and other governmental agencies,
but it omitted any mention that the FTB intended to also give the information to non-
governmental third parties or even the general public at the discretion of its auditors.

FTB auditors, including Sheila Cox, gave Hyatt’s representatives, Mike Kern and

2 fovanovich depo., Vol. 1, p. 126, Ins. 4-8.

#  See exhibits attached to Hyatt’s Opposition to the FTB’s Motion for Summary Judgment, attached as
Exhibit 11,to Vol. VI, in the accompanying Appendix of Exhibits filed with the Supreme Court.

ne Id
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Eugene Cowan, promises and assurances of confidential treatment repeatedly during the audit.
These were given both orally and in writing. For example, in his April 30, 1996 letter, Eugene
Cowan referred to the fact that the FTB “has been fully informed of the taxpayer’s desire to
keep this matter confidential.” Mr. Cowan further complained of the FTB’s breach of “the
confidential relationship that the FTB promised to maintain in handling this matter.”®

Sheila Cox represented to Hyatt’s tax attorney, Eugene Cowan, that the FTB followed
the dictates of the FTB Security and Disclosure Manual. She detivered excerpts of that manual
to him to induce him to arrange for her to copy confidential documents in Hyatt’s possession.
The Security and Disclosure Manual has many provisions designed to protect the privacy of
taxpayers and the confidentiality of taxpayers and threatens criminal action for violation by FTB
employees.™!

The FTB holds itself out to taxpayers in its Mission Statement, its Strategic Plan, and in
communications with the public to be fair and impartial in its dealings with taxpayers. It
professes not to guard the revenue, but to interpret the law evenly and fairly with neither a state
nor a taxpayer point of view. FTB personnel have testified to this in depositions. _

The FTB’s representations of confidentiality and fairness were false. The FTB did not
treat Gil Hyatt’s personal information confidentially and did not treat him fairly, Instead, the

FTB:

. intentionally disclosed Hyatt’s Social Security Number to over 40
individuals and entities in Califoria and Nevada, including four
newspapers;

. intentionally disclosed Hyatt’s secret Las Vegas address to third parties,

including utility companies and newspapers in Las Vegas;

. intentionally disclosed portions of his confidential patent licensing
agreements to Fujitsu and Matsushita, and the fact that the FTB was
investigating Hyatt on taxes,

™ FTB 103584. Arached as Exhibit 17 to the Cowan Affid., and the Cowan Affid. is attached as Exhibit
13, in Vol. VII, to the accompanying Appendix of Exhibits filed with the Supreme Court.

#! Attached as Exhibit 4 to the Cowan Affid., and the Cowan Affid. is attached as Exhibit 15, in Vol, VIII,
to the accompanying Appendix of Exhibits filed with the Supreme Court.

¥ Tllia depo., Veol. 11, p. 303, Ins, 14-22,
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. intentionally disclosed to Hyatt's Las Vegas neighbors and his former La
Palma neighbors that he was under investigation;

. intentionally disclosed to six Dr. Shapiros selected from the phone book
that Hyatt was being investigated by the FTB;

’ intentionally sent the 1991 Notice of Proposed Assessment (NPA) for
several million dollars to Hyatt’s former address, even though the anditor
had the correct address (this misaddressed NPA was never found); and

. recklessly handled or deliberately mishandled the audit file and
misplaced, lost, and destroyed, crucial parts of the audit file, including
evidence that a California judge had declared Hyatt to be a Nevada
resident and the Hyatt patent application and financial information
regarding million dollar patent licenses with Japanese companies.

In sum, the FTB’s representations of faimess and promises of confidentiality to Hyatt
and his representatives were false.

iv.  The spoliation of evidence by FTB lawyers.

The FTB now tries to shield and literally bury its fraudulent, sham proceeding by
assertions of attorney-client privilege. In addition to Jovanovich’s involvement as set forth
above, Jovanovich has recently testified that prior to retirement from the FTB in June of 1998,
she was a member of the FTB litigation team defending this action.”™ Subsequent to her
retirement, she has been retained by the FTB as a consultant to assist and handle the litigation. >
Jovanovich testified that after her retirement from the FTB, she maintained handwritten
notes regarding her work on, and her role in, the Hyatt audits. These notes represent the only
work done on the protest to date. Some of these notes were produced at her deposition. She
testified, however, that she destroyed most of her notes in October of 1998 — approximately
eight months after the litigation had started and many months after she began working as a
lawyer on the litigation team defending the FTB.* In other words, despite being an attorney
and assisting in the defense of this litigation, she directly engaged in spoliation of evidence
highly relevant to this case.

Moreover, Jovanovich'’s testimony is not the only testimony that relates to spoliation of

* Jovanovich depo., Vol. II, pp. 65-66.
** Jovanovich depo., Vol. II, pp. 8-10.

3 Jovanovich depo., Vol. I, pp. 71-79.
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evidence. Carol Ford, the FTB reviewer on the Hyatt audits, testified that she printed out a hard

—

copy of her notes from her computer, but then deleted such notes from her computer hard drive,
She did this in approximately March of 1999 — over a year after the litigation had commenced
and after she had been served with a notice of deposition and request for documents. Incredibly,
Ford testified that she destroyed her computer records at the instruction of an FTB in-house
attorney, Bob Dunn.*® During the same deposition, after a lunch break and discussion with
FTB counsel, Ford offered to change her testimony to indicate that Dunn had not instructed her

to destroy such notes. Nevertheless, Miss Ford’s initial testimony was clear and unambiguous

\DOD*--)G\UIJ-‘-MM

on this point, and the fact that she was instructed during the lunch break to recant her testimony

is obvious,
In short, the FTB’s fraudulent and sham audit of Hyatt (the largest residency audit ever),

—
- o

and assessment of now over $22 million in taxes, and penalties, and interest against him was

ot
[\~

assisted by the FTB in-house lawyers who are now apparently trying to cover up the fraud by

STEFFEN
e

spoilage of documents.

ot
ey

Hyatt’s more detailed summary of evidence setting forth a prima Jacie showing of frand
and tortious conduct on the part of the FTB is set forth in the accompanying “Appendix re
Prima Facie Showing of the FTB’s Fraudulent Conduct.” The crime-fraud exception therefore
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provides an alternative ground, in addition to those set forth in the above sections, for the Court

HUTCHISON
=

to order production of the documents and testimony of witnesses now being withheld by the

—
o

FTB based on the attorney-client privilege,

[ TR o ]
Lo = |

VIIIL. The work-product doctrine does not protect FTB 07381 from production.
In regard to one document (FTB 07381), the FTB asserts attorney work-product in

ST S
W N

addition to the attorney-client privilege. This document apparently pertains to conversations

()
B

Ms. Jovanovich had on tax sourcing issues while working on the Hyatt audits.

]
n

As set forth above, the discovery commissioner found that Ms. Jovanovich was not

]
(o2

acting as an attorney in regard to her role in the audits. Her “work” is therefore also not entitled

[~
~]

b
(=]

* Ford Depo, Vol. I, pp. 262-64.
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to protection under the work product doctrine for the same reason set forth above in regard to
the attorney-client privilege.

Additionally, as discussed above, the FTB has waived any privilege that might have
existed on the sourcing issue by its disclosure of the “first” Shigemitsu memo on such subject.
This first memo set forth a position against Hyatt. The FTB can not now block discovery of
documents contrary to or supporting its position on the sourcing issue. The district court’s order

requiring production of FTB 07381 was therefore correct,

IX.  The district court properly ordcred that the scope of discovery in this action is “the
entire audit and assessment process performed by the FTB that was and is directed

at” Hyatt.

The FTB’s writ petition references and challenges “Finding No. 4" by the discovery
commissioner that the scope of discovery in this action is “the entire audit and assessment
process performed by the FTB that was and is directed at” Hyatt.*” The discovery

commissioner’s explanation during the Novernber 9, 1999 hearing best answers and rebuts the

FTB’s challenge:

Commissioner: [I]f there were any attempts to obtain taxes in some
kind ﬁf hfraudu!em fashion as I believe would be the case if the attempt
would have been made to say, you know, if'you don 't pay we are going
to assess a fraud penalty on you, even though there is no fraud that we
can determine legally, we are going to assess that fraud genalty on you
if you don’t settle with us. Now, in my view that would be an improper
way of collecting taxes, but I think that you should be able to explore
ancil find out whether or not that in fact happened. Ifit did or if it did
not happen. . '

I’m not sure however, Mr. Leatherwood, that in the zeal to collect taxes
which the state of California is positive they are entitled to, and I don’t
think that’s too strenuous of 2 word to use. I think that all the
investigation here that has been conducted has led a number of people
in the tax collecting process to be as competent as you are and as warm
to the subject as you are, that taxes are owed, that that thereby justifies
procedures that may not be strictly within the rules to collect those

=7 PTB Writ Petition, p. 8, In. 17 - p. 9, In. 3.

% 11/9/99 Hearing transcript, p. 57, In. 20 — p. 58, In. 8 (emphasis added). (See Exhibit 4 to the FTB's
Writ Petition.)
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taxes.
Mr. Leatherwood (the FTB's lead counsel): That didn’t occur here.

Commissioner: Well, then I think we need to find out what was done
exactly and then let the jury or the judge decide if that occurred or not.

My, Leatherwood: Well, they have taken 20-something depositions.
They haven’t found anything yet, and now -

Commissioner: Perhaps it's in these documents you don’t want to turn
over.

Mr. Leatherwood: Well, you have had a chance to review those
documents.

Commissioner; I don’t think you wani my opinion on it Mr.
Leatherwood ™

The discovery commissioner concluded by stating:
Commissioner: 1 think everybody is in agreement there were only some
few certain acts done in Nevada, investigation by the FTB on premises,
80 to speak, here as well as inquiring with various Nevada companies
and other things, but that in my view is only a part of the process of
collecting the tax from Mr. Hyatt, and the process is what is under
attack here, and I think in my view, particularly a state agency should
feel that its process should be open to exploration in a case such as this
so that we have an open form of government.**’

A. Nevada law allows a broad scope of discovery.

The discovery commissioner’s finding, and the district court’s subsequent order, is
consistent with the broad scope of discovery permissible under Nevada law. Under the Nevada
Rules of Civil Procedure, any matter that would bear on, or reasonably could lead to other
matters that could bear on, any issue that is or may be in the case is relevant and discoverable.™"
To afford each party a fair opportunity to present its case at trial, the trial court must permit the

parties to scrutinize all relevant evidence,*?

# Id atp. 59, In. 17 — p. 60, In. 16 (emphasis added).
 d.atp.73,1n. 22 — p. 74, In. 8 (emphasis added).

™! See Harrison v. Falcon Products, Inc., 103 Nev. 558, 746 P.2d 642 (1987); Greenspun v. Eighth Judicial
District Court, 91 Nev. 211, 533 P.2d 482 (1975) both citing Nev. R. Civ. Proc. 26(b)(1).

2 Hickman v. Taylor, 329 U.S. 495 (1947).
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The FTB has made clear its “position” that discdvery in the underlying action should be
limited to “Nevada acts.” The FIB, however, cites to no authority that limits discovery, or even
suggests a limitation on discovery, based on a state’s borders. Such a proposition is absurd,
particularly in a tort action alleging invasion of privacy and fraud, among other claims, where
the acts constituting the torts may have taken place in multiple locations and may have been
directed from one state to another. Moreover, the damage from the torts may have been
experienced in a state separate from where the tortious conduct commenced.

B. Hyatt’s tort claims cannot be “split.”

Hyalt’s tort claims cannot be split and divided by state borders such that the Nevada
courts would have jurisdiction only over tortious acts in Nevada, but not the tortious conduct
occurring in California that was directly related to and a proximate cause of the injuries suffered
by Hyatt in Nevada. Indeed, as was the case in Mianecki — the controlling Nevada authority in
regard to this case, the tortfeasor need not even have entered Nevada to be held liable for torts
causing injury within Nevada, But in this case, the FTB did enter Nevada and engaged in
tortious-conduct inside and outside of Nevada causing injury to Hyatt in Nevada. It is hormbook
law that a cause of action cannot be “split” with parts of a claim heard in one state while other
parts of the claim are heard in another state.

The wrongful act of defendant creates the plaintiff’s cause of action.
Policy demands that all forms of injury or damage sustained by the
plaintiff as a consequence to the defendant’s 2‘};.rrorug,ﬁll act be recovered
1n one action rather than in multiple actions, _

The FTB’s rather bizarre and unprecedented argument, that the Court can only consider
Nevada acts to determine the FTB’s liability for the tort claims, would require that an aggrieved
party must sue a tortfeasor in multiple locations in order to obtain full recovery. Again, there is

no legal precedent for the FTB’s attempted splitting of Hyatt’s tort claims along state

boundaries.
The FTB’s bizarre argument that the torts should be divided by state boundary is

contrary to the great weight of legal authority, which holds that a party can be held liable in the

2% Smith v. Hutchins, 93 Nev_ 431, 432, 566 P.2d 1136, 1137 (1977) (citing Reno Club, Inc. v. Harrah, 70
Nev. 125, 260 P.2d 304 (1953)).

-68-

AA002123



A PROFESSIONAL CORPORATION

HutcHisoN B STerFEN

ATTORNEYS AT LAW
LAKES BUSINESS PARK

8831 WEST SAHARA AVENUE

LAS VEGAS, NEVADA 89117

W 0 9 o R W N

N N N NN
» 3 o6 R BBREBECE ST =zB

forum state for the effects, /.e. the injuries to a resident in the forum state, caused by tortious
conduct whi;:h took place outside the forum state.”** Nevada courts are in accord.

Ridgon v. Bluff City Transfer & Storage Co. held that “since the defendants’ acts
allegedly injured (plaintiff] in Nevada, ‘it is beyond dispute that [Nevada] has a significant
interest in redressing injuries that actually occur within the state.”™* Ridgon explained that the
Nevada Supreme Court has “previously held that physical presence within Nevada is not
required” where consequences were suffered in Nevada.*** Ridgon also cited the United States
Supreme Court’s holding that a defendant is liable in the forum state “whose only ‘contact’ with
the forum was to knowingly cause injury in the forum state through a foreign act.”2¥

The conduct of which Hyatt complains, regardless of where each act took place, is more
than sufficient to hold the FTB liable in Nevada because Hyatt’s injury occurred in Nevada, For
example, Fegert, Inc. v. Chase Commercial Corp.**® found it appropriate to hold a defendant
liable in Nevada for claims arising from th? alleged “harassment and pressuring” of a Nevada
resident even though the defendant’s only Nevada contact was hiring the attorneys who
allegedly engaged in the harassment and pressuring*® Fegert cited prior U.S. Supreme Court
precedent that “emphasizes the significance of the place where the brunt of the harm was
suffered in deciding the propriety of exercising jurisdiction over an out of state defendant.”**
Causing harmful consequences in Nevada is sufficient grounds for holding a defendant liable in

Nevada.®!

¥ See, e.g., Calder v. Jones, 465 U.S. 783, 787 (1984).
5 649 F, Supp. 263 (D. Nev. 1986) (quoting Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776 (1984).)

¢ 649 T. Supp. at 266 (citing Burns v. Second Jud. Dist Ct., 97 Nev. 237, 627 P.2d 403 (1981) and Certain-
Teed Products Corp. v. Second Jud. Dist. Ct., 87 Nev. 18, 479 P.2d 781, 784 (1971)).

7 649 F. Supp. at 267 (citing Calder v. Jones, 465 U.S, 783, 789-90 (1984)).

8 526 F. Supp. 933 (D. Nev. 1984),

¥ 586 F. Supp. at 936.

¥ 586 F. Supp. at 936 (citing Calder, 104 S.Ct. at 1487).

¥1 Jarsted v. Nat. Farmers Union Property and Casualty Co., 92 Nev. 380, 387, 552 P.2d 49 (1976).
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Courts in other staies, including the FTB’s home state of California, have held it
sufficient to assert jurisdiction over non-residents who never set foot in the forum state but sent
letters or placed telephone calls into the forum state causing injury to a resident in the forum

state,

[A]n individual may have contact with the forum state where he causes
another to act whether or not the individual has himself contacted the
state. Thus, Comment a to section 37 of the Restatement (2d), Conflict
of Laws states: “A state has a natural interest in the effects of an act
within its territory even though the act itself was done elsewhere. The
state may exercise judicial jurisdiction on the basis of such effects over
the individual who did the act. . . ."**2
Hyatt has found no reported case in which a court, with personal jurisdiction over a
defendant for the claims alleged, limited the discovery, the evidence admissible at trial, or the
recovery of the plaintiff by state boundaries.
C. Having personal jurisdiction over the FTB, the trial court has authority to
provide full relief to Hyatt for the tort claims alleged regardless of where the

tortious conduct occurred, and therefore discovery cannot be limited by state
boundaries.

It is hombook law that a court with personal jurisdiction over a defendant has full
authority to address the claims at issue.

The Nevada Supreme Court held long ago in Sweeney v. G.D. Schultes™ that once
Nevada has personal jurisdiction over a non-resident defendant “the court [has] jurisdiction to
proceed and grant any relief to which the plaintiff [is] entitled. . . .” Sweeney found that Nevada
had jurisdiction over defendants who had made a general appearance despite an apparent

mistake in the form of the summons. While the Sweeney decision dates back to 1885, the law

% Seagate Technology v. A.J. Kogyo Co., 219 Cal. App. 3d 696, 268 Cal. Rpr. 586, 589 (1990). See also
Schlussel v. Schlussel, 141 Cal. App.3d 194, 198, 190 Cal. Rptr. 95 (1983) (“[P]lacing of criminal telephone call to
California no different than shooting a gun into the state....”); Rusack v. Harsha, 470 F. Supp. 285, 292 (M.D. Pa.
1978) (holding that sending of defamatory letter into state and causing injury in state subjects defendant to
jurisdiction); Stifel v. Lindhorst, 393 F. Supp. 1085, 1088 (M.D. Pa.), aff"d, 529 F.2d 512 (3d Cir. 1975), cert. denied,
425 U.8. 962 (1976) (holding that sending of defamatory letter into state and causing injury in state subjects defendant

to jurisdiction).
3 19 Nev. 53, 57, 6 P. 44, aff'd, 19 Nev. 53, 8 P. 768 (1885).
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has not changed. ™

Recent pronunciations on the issue from courts in other jurisdictions are entirely

consistent with Sweeney.

[T]he relief sought in the complaint is not the guiding factor because if
Jjurisdiction attaches at all under the [long-arm] statute, the nonresident
is before the Court for any and all relief that might be necessary to do
justice between the parties by virtue of the fact that the jurisdiction
conveyed by the statute is in personam jurisdiction.”

Federal courts also have concluded that, so long as they have personal jurisdiction over
the defendant, the non-residency of the defendant is of no consequence and in no way limits the

court’s authority to grant relief,*¢
There is simply no authority that would allow the FTB to split Hyatt's tort claims by not
allowing him to take necessary and relevant discovery outside of Nevada. As the discovery

commissioner concluded:

Commissioner: Well, because the way Nevada got involved in this was
by acts done by the FTB in Nevada. Nobody disputes that certain acts
were done in Nevada in the process of collecting this tax, or let’s not
say collectiug. Nothing has been collected yet I guess, in assessing the
EX, %d that's what, that's why you are here. That’s why you are

ere.

As aresult, “the entire audit and assessment process performed by the FTB that was and

is directed at” Hyatt is at issue and subject to discovery.

X.  The protective order crafted by the discovery commissioner does not in any way
restrict or hinder the FTB in this litigation, and statements to the contrary by the
FTB are false and misleading.
A. The protective order does not restrict or hinder the FTB in this litigation.

The FTB’s petition repeatedly contends — falsely and in direct contradiction to the

* Indeed, the Sweeney case despite its age is still cited in the annotations under Rule 4 of the Nevada Rules
of Civil Procedure.

¥ Gans v. M.D.R. Liquidating Corp., 1990 WL 2851 (Del. Ch. 1990).

S Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 at 7 (S.D.N.Y. 1978). See also,
Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F. Supp. 141, 148 (S.D.N.Y. 1958).

7 11/9/99 Hearing transcript, p. 58, Ins. 15-22. (See Exhibit 4 to the FTB's Writ Petition.)
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terms of the protective order — that the protective order imposes great burden and expense and

et

would greatly restrict counsel’s ability to use discovery materials in preparing the FTB’s
defense and conferring with their client.® The FTB gives no explanation as to how Hyatt’s
protective order in any way limits the FTB’s counsel in preparing its defense for this case. The
very paragraphs of the order cited to by the FTB say directly the opposite.’

The protective order specifically and affirmatively states that material designated under
the protective order may be used for “discovery, in preparation of discovery, in preparation for
trial, trial, any appeals related to this action.”™ The intent of the district court’s protective

=T~ BN S URRLY T SR SO

order is to allow the parties to use designated materials as necessary to prosecute and defend this

case, but not to use materials designated under the protective order for other purposes.

—
(=]

The protective order specifically states that counsel for the FTB may disclose

—
—

confidential material to FTB:

—
[

the employees, officers, and board members to the extent necessary to

=
=
L
23
m
o~
<]

3 ;,ég B assist FTB counsel in the defense of this action.*®
g éggg Ly The protective order therefore does not limit the way in which the FTB counsel defends
= g g%% ; K this action, The only limitation that the protective order places on the FTB’s right to use
ol ok
w g E% sg 16 designated material is that the FTB must not disclose designated material outside of this
o 8 2 17 itigation.
= 18
; 19 B. The FTB has misrepresented the scope and effect of the protective order.
In both the FTB’s writ petition and its recent opposition to motion for clarification, the
20 pet
21 [|FTB misrepresents the scope and effect of the protective order. The FTB would have this Court
27 |fbelieve that every document produced in this litigation, either by Hyatt or the FTB, falls within
23
24
258 FTB Writ Petition, p. 7, Ins. 2-9; p. 14, Ins. 22-23, pp. 36-39.
25
3% FTB Writ Petition, p. 37, In. 27, citing paragraphs 2(a) 3, 7, and 12 of the trial court's Protective Order.
26 || (See Exhibit 6 to the FTB’s Writ Petition.)
27 260 Protective Order, §3(h). (See Exhibit 6 to the FTB’s Writ Petition.)
28

26! protective Order, § 2 A(ii). (See Exhibit 6 to the FTB’s Writ Petition.)
=
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the category of “Hyatt Confidential Information” or “FTB Confidential Information,” as those
terms are defined in the protective order, and therefore are subject to the terms of the protective

order.” This is simply not true.

1. The FTB understands that the scope and effect of the protective order is
extremely limited.

Only materials that are stamped or marked “Confidential — NV Protective Order™ are
subject to the terms of the protective order.”® The protective order itself states in paragraph 4 of
the Findings, at line 16, that material “so designated by the parties” is that which will be
governed by the protective order. The protective order entered by the district court was
specifically dictated by the discovery commissioner who combined previous portions of
different drafts of the protective order, 2s well as added his own language in certain sections.
The discovery commissioner’s comments at the hearing on November 9, 1999, however, leave
no doubt that materials must be specifically designated under the protective order in order to be
subject to its terms. The most obvious example is the Discovery Commissioner’s waming to
both parties not to over-designate materials as subject to the protective order as he will sanction

anyone who abuses the protective order.

I want everybody to use their best efforts to not designate something as
Confidential in the first place unless you are truly seeking to follow that.?*

He then further stated:

1 think I addressed that in here, but as far as designating documents that are
Confidential that should not be designated, that’s going to go in effect as of
the time of this recommendation from that point on. I’m not going to go
back and say you shouldn’t have. I'm not going to impose any penalties
for prior conduct because we did not have this in place, this order in place
prior to this.2®

That the protective order is limited to the materials specifically designated by the parties

is consistent with the numerous meet-and-confers prior to the November 9, 1999 hearing, the

! FTB Writ Petition, pp. 36 - 39; FTB Opposition to Motion for Clarification, p. 9, lns. 5 - 7.

2 Protective Order, p. 2, In. 16, p. 3, Ins. 9-11. (See Exhibit 6 to the FTB's Writ Petition.)

4 11/9/99 Hearing Transcript, p, 15, lns. 8-11. (See Exhibit 4 to the FTB's Writ Petition).

%5 11/9/99 Hearing Transcript, p. 18, los. 9-17. (See Exhibit 4 to the FTB’s Writ Petition.)
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letters and prior drafts of the protective orders exchanged between counsel, and the briefs filed

—

with the Court.”
Subsequent to the hearing, a draft of the “Report and Recommendation” regarding the

protective order was circulated under cover letter from Hyatt’s counsel dated November 22,
1999.%7 The letter explains that the term “Confidential — NV Protective Order” was inscrted
into the draft protective order to distinguish prior productions of documents which had been
marked “confidential” and which would not be subject to the protective order, at least not
without a party re-designating materials as “Confidential — NV Protective Order.” Most

L= R - Y. T S TO

revealing in regard to the FTB’s misrepresentations to this Court is a comment from the FTB’s

writ petition where it acknowledges that its prohibition on using documents in other proceedings

—
o

is limited to “documents designated ‘NV Confidential’ by Hyatt."?6
Hyatt’s designation of materials as “Confidential — NV Protective Order” in this case

—
o

has been extremely limited. For example, certain selected documents were so designated as

STEFFEN
7

well as the transcript from Mike Kemn’s deposition. But the vast majority of the 14,000 plus
documents produced by Hyatt and his associates that have been subpoenaed by the FTB have

not been so designated.
The FTB has also used the “Confidential — NV Protective Order” designation on

selected documents. Clearly the FTB understands that such a specific designation is necessary
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for a document to be subjected to the term of the protective order.

—
Al=]

Ironically, the FTB is using the special designation to prohibit Hyatt form using

(]
(=]

damning materials that support the testimony of Candance Les, i.e,, the whistle-blower. The
FTB has designated as “Confidential — NV Protective Order” the transcripts from the interview

BN

its investigator conducted of Ms. Les and her testimony in another legal proceeding in which

[
[¥Y]

she testified, consistent with her testimony in this case, regarding the wrongful conduct in the

o]
o R

(]
[=%

¢ See Exhibils 9, to Vol. I1I, in the accompany Appendix of Exhibits filed with the Supreme Court.

(o8]
-~

%7 See Exhibit 24, to Vol. IX, in the accompany Appendix of Exhibits filed with the Supreme Court,

[
oo

% FTB Writ Petition, p. 7, Ins. 4-5,
ST
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FTB in the Hyatt audit.?®

2 C(:irrespondence confirmed the limited scope and effect of the protective
oraer.

The FTB cannot in good faith represent to this Court that the protective order is
preventing it from preparing this case for trial, nor from using the vast majority of the discovery
materials obtained in this litigation in the protest proceeding pending in California.

Hyatt informed the FTB in correspondence that he would designate relatively few
documents under the protective order and that he would rely on the repeated representations of
the FTB’s Nevada counsel that materials produced in this litigation that are not designated
pursuant to the protective order would still be protected as “confidential” pursuant to the FTB’s
own rules, regulations, policies and procedures.?™

The only dispute therefore over the protective order is the neutral provision included by
the Discovery Commissioner that requires materials that have been designated as “Confidential
— NV Protective Order” not be used in other proceedings without receiving permission of the
opposing party or obtaining such materials through whatever lawful means exist in regard to
other pr;c;ceedings. As set forth above, this involves a very limited subset of the discovery
produced in this litigation, and it is the FTB that is using the provision to block damning

materials from being used elsewhere.

C.  The FTB misrepresents material facts regarding the protective order.

The FTB’s staternent that Hyatt produced no documents responsive to the FTB
document requests prior to the entry of the protective order is false, misleading, and
inflammatory. The FTB’s petition failed to acknowledge that Hyatt produced over 14,000
pages of documents in this litigation prior to the district court issuing the protective order now
disputed by the FTB. The FTB attempts to have this Court believe that the FTB received little
discovery from Hyatt prior to the entry of the protective order, but most of Hyatt’s 14,000-page

% FTB 14465 and 14597 are the cover pages to the respective transcripts. (See Exhibit 23, to Vol. IX, in
the accompanying Appendix of Exhibits filed with the Supreme Court).

1 Letter dated December 14, 1999 from Hyatt counsel (see Exhibit 25, to Val. IX, in the accompanying
Appendix of Exhibits filed with the Supreme Court).
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production of documents to the FTB was responsive to one or more of the FTB’s document
requests and was produced well before the protective order was issued.””

Hyatt diligently sought to resolve this protective-order issue through numerous meet-
and-confers and with cooperative revisions of his initial protective order first submitted to the
FTB on May 17, 1999, along with Hyatt’s responses to the FTB document requests at issue
here. The final version of Hyatt’s protective order addressed almost every concem expressed by
the FTB during the meet-and-confers and conformed strictly with the discovery commissioner’s
suggestions made during the September 24, 1999 telephone conference with counsel for the
parties.””

Hyatt proposed a protective order based on Nevada law and procedure. Nevada, of
course, looks first to Nevada court decisions, rules, and statutes for governing law.?” In
considering protective orders in discovery matters, Nevada courts have broad discretion in
determining the form of relief. ™

In contrast, the only FTB version of a protective order — the one proposed by the FTB
in July 1999 — was never modified, not cven after the telephone conference with the discovery
commissioner on September 24, 1999, The FTB was unflinching and unwavering in its position

that it will only accept a “California” protective order based upon California rules and

ut Hyatt has produced over 14,000 pages of documents since commencement of the litigation, most prior
to the entry of the Protective Order. See Hyatt’s detailed Index, atiached as Exhibit 26, to Vol. IX, in the Appendix

of Exhibits filed with the Supreme Court.

M See Hyatt's opposition to FTB’s Motion to Compel, attached as Exhibit 9, to Vol. VI, in the
accompanying Appendix of Exhibits filed with the Supreme Court.

7 Dickson v. State, 108 Nev. 1,2, 822 P.2d 1122, 1123 (1992) (“While the dissent cites cases from other
Jjurisdictions, we are bound to follow the law in Nevada."); Nev. R, Civ. P. 1 (“These rules govern the procedure in
the district courts in all suits of a civil nature whether cognizable as cases at law or in equity....")

78 Monroe, Lid. v. Central Telephone Co., 91 Nev. 450, 454, 538 P. 2d 152, 154 (1975) (stating mi
protective ordets are “committed to the court’s discretion™); Turner v. Saka, 90 Nev. 54, 62, 518 P. 2d 608, 613 (1974)
(discovery matters and protective orders are within the court's discretion); Makheu v. Eighth Judicial District Court,
88 Nev. 26, 34, 493 P. 2d 709, 714 (1972) (same); Thomas W. Biggar et al., Nevada Civil Practice Manual § 1663
(3d ed. 1993) (stating that in the matter of protective orders, Nevada courts have “broad discretionary powers.”). Nev.
R Civ. P. 37(a)(2) (“If the court denies the motion [to compel] in whole or in part, it may make such protective order
as it would have been empowered to make on a motion made pursuant to Rule 26(c).”) [emphasis added].
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regulations and the FTB’s own policies.”” These are the same rules and regulations the FTB

has been violating for seven years regarding Hyatt. Hyatt rejected the FTB’s unfzir ultimatum

2
3 {and suggested a protective order that is consistent with Nevada civil procedure and litigation
4 | practice in Nevada and that is consistent with the Discovery Commissioner’s suggestions.
5 The need for limiting disclosure and dissemination of certain information produced in .
6 || discovery to this litigation is evident by the highly sensitive technical, licensing, and patent
7 ||information, highly personal large dollar-magnitude financial information, and other
g || information about Hyatt, including the type of information previously revealed by the FTB to
g | third parties, that forms part of the basis of Hyatt’s invasion of privacy claims,
L D. California law and FTB internal policy should not govern the
11 protective order in this Nevada litigation.
12 The FTB’s California protective order states that it would be governed by:
. 13 ‘California Revenue and Tax Code Sections 19542, 19547 and in
gg accordance with the FTB’s “need to know” internal policy, FTB legal
%E £° 14 branch confidentiality policies, the FTB security and disclosure manual and
= g directives of the franchise tax board.””®
g .
Q% 3; W Hyatt instead proposed, and the district court ruled, that the protective order be governed
Ealts . .
E%E g 18 by Rule 26 of Nevada Rules of Civil Procedure, specifying that each party be atlowed to use
g3

17 information designated by the other as confidential “for discovery, in preparation for discovery,
18 for trial, and in preparation of trial, and any appeal related to this action.” In other words, the

2 parties can make whatever use of the confidential materials they deem necessary for prosecuting

@ or defending the instant case.

21 1. The FTB has not produced the policies on which it asks this Court to base
22 the protective order.

23
24
25
26

Nowhere in its proposed protective order nor in its correspondence during meet-and-
confers, nor during telephone meet-and-confers, nor in its moving papers did the FTB even set
forth what it understands the above-quoted California laws, rules, regulations, and internal
policies require in regard to keeping material confidential. The FTB has never given Hyatt a

27
28

75 fd

2% ETB Protective Order, § 3. (See Exhibit 6 to the FTB’s Writ Petition.)
% 77 "
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copy of the Legal Branch Confidentiality Policies, nor an unredacted copy of the Security and
Disclosure Manual, nor other “directives” on which the FTB would base its order. Indeed, it
would seem that the FTB is merely required to comply with its own self-serving “need to know”
policy in determining what to keep confidential. Conveniently for the FTB, it would never be in
violation of such a protective order as for any of its disclogwrcs it may simply respond that the
entities (which includes newspapers) “needed” to review the “confidential” materials.

2. The FIB had already failed to provide effective protection under California
law.

California does prqvide for criminal penalties for FTB violations of confidentiality, but
these provisions are toothless since the chief law enforcement officer of California — the
Atrorney General — is also in this case the FTB’s counsel. In addition, the Attomey General’s
office has itself violated these criminal “protections” of confidentiality by revealing confidential
information from Hyatt’s audit file. It is not realistic to expect the Attorney General’s office to
police its own behavior. In addition, this Court has no jurisdiction to impose criminal sanctions

under California law.

3. A npeutral provision regarding use of “confidential” materials
in other cases and proceedings is appropriate in this case.

The discovery commissioner’s protective order addresses the possibility that the parties
may want to use “confidential” information designated by the opposing side in other matters
such as the California tax protest. The discovery commissioner’s protective order requires that
the party seeking to use confidential information in other proceedings use whatever legal means
are available in such other proceedings to obtain the materials, The Nevada Court is therefore
not put in the position of determining the appropriateness or inappropriateness, or whether to
limit or expand, the use of “confidential” material in other proceedings over which it does not
have jurisdiction.

This is the main issue in dispute concerning the protective order. The FTB insists that
“confidential” materials gathered in this Nevada litigation also be deemed a part of the
California tax case. If the Nevada district court were to make such a ruling it would (2) infringe

upon and interfere with the unrelated California tax protest over which it has no jurisdiction; (b)

-78-
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possibly give the FTB rights it may not otherwise have under California law; and (c) blur the
entirely separate nature of this Nevada tort action and the California tax protest. Under
California law and the FTB rules, regulations, and its own policies, the FTB cannot obtain in the
California tax protest many of the “confidential” materials that will be produced in this Nevada
litigation, i.e., documents well after the audit years, The district court’s neutral provision on

this point is therefore appropriate.

4. Materials submitted in the California tax protest are not protected from
public disclosure.

California law on which the FTB wants to base the protective order does not accord
Hyatt the protection sought through a protective order entered in this case, As explained below,
materials submitted in the California tax protest and used by the FTB may ultimately become
part of the public record.

In sum, the California tax proceeding is now at what the FTB calls the protest level
wherein the FTB continues its investigation and revisits its determination.””’ Assuming, as is
typically the case, the FTB rubber-stamps its assessment at the protest stage, Hyatt can finally
appeal to a related entity, the California State Board of Equalization (“BOE”).?"*

During the BOE appeal, the FTB may submit whatever it has gathered during the audit
and protest in an attempt to support its findings during the BOE appeal. Once such materials are
submitted to the BOE, the BOE may use such material in reaching a decision. The BOE's
decision is not kept confidential nor is the basis of its decision or the documents submitted to the
BOE kept confidential. Materials used by the FTB in the California tax proceeding may
therefore become a matter of public record.

One recent example is the case of George Archer, a well known professional golfer on
the PGA Senior Tour and a long-term Nevada resident. Mr. Archer was completely vindicated
by the BOE after its finding that Mr. Archer was a resident of Nevada and that the FTB

improperly assessed taxes against him. In pursuing Mr. Archer, a well respected senior golf

217 CalRev.& Tax Code §§ 19041 & 19044,

28 CalRev. & Tax Code § 19045,
“79.
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living hell for the last six years?"” ...and BOE Chair Johan Klehs admonished the FTB staff to

professional, the FTB made public certain parts of his private financial information and
badgered him to the point where he even worried about the possible consequences of visiting his
grandchildren who lived in California, “Ge:orge Archer, a top professional golfer, asked the
State Board of Equalization last Wednesday, “Why has the Franchise Tax Board made my life a

stop hounding the beleaguered golfer.”?”
If the FTB is able to use any “confidential” materials from this Nevada litigation in the

California tax protest, such materials may ultimately become part of the public record. For that
reason, the district court correctly ruled that any “confidential” materials obtained in the Nevada
litigation may not automatically be used in the California tax case. Rather, the decision as to
whether any particular materials deemed “confidential” are appropriate for and may be used in
the California tax protest must be left for determination in that proceeding.

5. The protective order does not interfere with the FTB’s “government
administration.”

Without explanation, the FTB asserts that the protective order will interfere with
"govenﬁnent administration.” But documents designated under the protective order can be used
by the FTB in defending this litigation, How then does the protective order interfere with
“government administration?”

If the FTB, as a governmental agency, has the right to obtain the few designated
materials for the California tax protest, it should not do so through this litigation. The district
court properly avoided any ruling on the appropriateness of the “confidential” documents being
used in the California tax protest. Nothing in the protective order prevents the FTB from
obtaining “confidential” materials through whatever legal means the FTB has under California
law,

In regard to imposing a burden, therefore, it is the FTB’s desired “California” protective
order that imposes the greatest burden on the parties and to the district court. By asking that the

" Article in Caltaxletter dated September 6, 1999. (See exhibits attached to Hyatt’s Opposition to thie
FTB's Motion to Compel , attached as Exhibit 9, to Vol. VI, in the accompanying Appendix of Exhibits filed in the

Supreme Court,)
-80-
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protective order be based upon California law and FTB policy and procedures, it is entirely
unclear what limitations there are on “confidential” materials in this case and what control the
district court would have over this process.

In sum, the FTB has failed to demonstrate how the protective order would cause it to

suffer any burden whatsoever in this case.

XI.  The FTB’s opposition to the motion for clarification raised an issue not addressed
in its writ petition, but it is a red herring that should be ignored by this Court as it
was by the trial court.

The FTB’s Opposition to Motion for Clarification of Stay Order of June 7, 2000 was in
reality a tardy supplement to its writ petition. Instead of merely addressing the very focused
issue of the scope of this Court’s June 7, 2000 order, the FTB first improperly argued that both
the scope of the discovery ordered by the district court and the protective order it entered
exceeded the court’s jurisdiction based on the principle of comity. The scope of discovery in
this case and the protective were addressed in detail above.

Procedurally, this “supplement” to its writ petition was highly inappropriately and
should therefore be rejected without further consideration. Substantively, the analogy used by
the FTB is a classic red herring that is easily dismissed. Specifically, the FTB attempts to scare
this Court, as it tried during the summary judgement motion in the district court, by “warning”
that if FTB auditors are held accountable for tortious acts committed in, directed into, or
injuring a resident of Nevada, the Nevada Gaming Control Board may also be subject to suit in
other states when investigating applicants for gaming licenses.

But the Gaming Control Board is conducting permissive investigations of applicants
who have voluntarily submitted applications and welcomed the Gaming Control Board to
investigate their background. There can be no invasion of privacy in the Gaming Control
Board’s investigation when the investigation was permissive. Morcover, this Court would
undoubtedly endorse as public policy that the Gaming Control Board should not be engaging in

illegal and tortious conduct in carrying out its permissive investigations as the FTB is charged

with in this case.

-81-

AA002136



STEFFEN

A PROFESSIONAL CORPORATION

HUTCHISON

ATTORNEYS AT LAW
LAKES BUSINESS PARK
B831 WEST SAHARA AVENUE

LAS VEGAS, NEVADA 89117

0o 0@ a9 O s W N e

RN NN N )
mqa\mhmﬁngﬁzaazﬁﬁ:s

It is well established under both Nevada law and United States Supreme Court precedent
that one state may not commit torts in or cause tortious injury in another state with impunity.
Again, this issue was extensively briefed in the district court as part of Hyatt’s opposition to the
FTB’s ill-fated summary judgment motion.**

In sum, Nevada v. Hall related to a claim of sovereign immunity based on comity and
other principles by Nevada in California courts. The United States Supreme Court ruled that
“Such a claim necessarily implicates the power and authority of a second sovereign; its source
must be found either in an agreerﬁent, express or implied, between the two sovereigns, or in the
voluntary decision of the second to respect the dignity of the first as a matter of comity.”
Nevada v. Hall noted California’s position: “the California courts have told us that whatever

California law may have been in the past, it no longer extends immunity to Nevada as a matter
of comity.”

In regard to Nevada’s exercise of comity, Mianecki v. District Court™ approved and
adopted the rationale expressed by the California Supreme Court in Hall v. University of
Nevada.™ “We approve the reasoning of the California court and hold that where the njured
party is a citizen of this state, injured in this state and sues in the courts of this state, there is no
immunity, by law or as a matter of comity, covering a sister state’s activities in this state,”?*

The reasoning in Mianeck applies to this case. The Nevada Supreme Court first
recognized that “Nevada has a paramount interest in protecting its citizens . . .. ;"2 and that

comity cannot trump the rights of the citizens of Nevada. *““[I]n considering comity, there

* See Exhibit 11, to Vol. VII of the accompanying Appendix of Exhibits filed with the Supreme Court.
%! 440 U.S. 410, 415-16 (1979) (emphasis added).
2 440 U.S. at 418 (emphasis added).

* 99 Nev. 93, 658 P.2d 422, cert. dismissed, 464 1).S. 806 (1983).

™ 8 Cal. 3d 522, 105 Cal. Rptr. 355 (1972), cert. denied, 414 U.S. 820 (1973). Mianecki was consistent with
the United States Supreme Court’s holding in Nevada v. Hall, 440 U.S. 410 (1979).

5 Mianecki 658 P.2d at 423-24 (emphasis added).

B Id at424,
82
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should be due regard by the court to the duties, obligations, rights and convenience of its own
citizens and of persons who are within the protection of its jurisdiction.””®” With these

principles in mind, the Mianecki court held:
[W]e believe greater weight is to be accorded Nevada’s interest in
Erotecﬁng its citizens from injurious operational acts committed within its
orders by employees of sister states, than Wisconsin’s policy favoring
governmental immunity. Therefore we hold that the law of Wisconsin
should not be granted comity where to do so would be contrary to the
policies of this state.*®

Indeed, the United States Supreme Court has recognized that a state has a particular
interest in exercising jurisdiction over those responsible for engaging in tortious activity within
its state.

““A state has an especial interest in exercising judicial jurisdiction over
those who commit torts within its territory. This is because torts involve
mztr%gful conduct which 2 state seeks to deter, and against which it attempts
to afford protection, by providing that a tortfeasor shall be liable for
damages which are the proximate result of his tort.””
Keeton v. Hustler Magazine, Inc.*™
The FTB’s tardy strawman argument, and continued assertion of comity, must be

rejected by this Court just as has consistently been rejected by the district court.

XII. Conclusion.
Deliberative-process. The district court correctly found that the limited, and not weli

recognized, deliberative-process privilege is not applicable to this case. Speciﬁcally,- the claims
in dispute in this case relate to the FTB’s misconduct, not review of an agency’s policy-level
decision, and the discovery being withheld has no overarching policy purpose because it relates
directly and exclusively to the Hyatt audits. Moreover, the head of the FTB, Jerry Goldberg,

failed to invoke the privilege. Finally, even if the privilege were applicable, since it is a limited,

7 Id, at 425 (quoting State ex rel. Speer v. Haynes, 392 So. 2d 1183, 1185 (Ala. Civ. App. 1979), rev'd on
other grounds, 392 So. 2d 1187 (1980)).

% Id. at 425 (emphasis added).

™ 465 U.S. 770, 776-777 (1984) (quoting Leeper v. Leeper, 319 A.2d 626, 629 (N.H. 1974) (quoting
Restatement (Second) of Conflict of Law sec. 36, comment ¢ (1971)).

-83-
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weak privilege, it still cannot be used to block discovery where — as here — the litigant’s need for
disclosure outweighs the government’s limited right not to disclose.

Attorney-client privilege. The district court’s order requiring production of the subject
withheld documents based on the attorney-client privilege should be affirmed. First, the order is
based on the discovery commissioner’s finding — after an extensive review of the record — that
Anna Jovanovich had a “dual-role” within the FTB and that she was acting in a non-legal
capacity while assisting the FTB auditors. The FTB has made no showing that the district court
abused its discretion in so ruling. Furthermore, the FTB’s multiple-and-repeated waivers are
controlling — from the Carol Ford testimony about her review, to the Allan Shigemitsu
previously produced sourcing memo, to the Sheila Cox review of the entire audit file to refresh
her recollection for her deposition. The FTB’s conduct establishes that it has waived any
privilege that might have attached to the subject documents,

Prima facie showing of crime-fraud. In addition, this district court’s order requiring
production of the subject documents being withheld based on the attorney-client privilege _
should be affirmed because Hyatt made the required prima facie showing in the district court for
the crime-fraud exception to the attorney-client privilege. The FTB auditors repeatedly
consulted with its lawyers for help in doing their sham audits in both: (1) identifying new third
parties from whom to seek intrusive information about Hyatt and (2) drafting its extortionate
and fictional audit narratives.

Protective order. The district court’s protective order should be affirmed as the FTB
has made no showing that the district court abused its discretion in entering the order after it
was carefully considered and crafted by the discovery commissioner, based on input and drafts
from both parties. The protective order is: (1) based on Nevada law, (2) protects a Nevada
plaintiff, (3) governs Nevada litigation, (4) controls the conduct of attorneys who are either
practicing in Nevada or admitted in Nevada pro hac vice, and (5) will be enforceable under
clearly understood and published Nevada procedures and Nevada law. The protective order
properly requires both sides to acquire the designated documents — currently few in number — in

other forums under the rules of those forums in order to use them in those forums.
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This Court should reject, as did the district court, the California-form protective order
that the FTB proposed to the district court because it relies on undisclosed rules, regulations,
and directives from California and is therefore fatally uncertain and vague. To the extent the
California-form protective order refers to the California criminal statute and internal California
Franchise Tax Board policies, it is defective because this Court has no power to issue criminal
sanctions based on California criminal law and because the FTB’s internal policies have a large
and highly discretionary "need to know" loophole.

The FTB also misrepresented to this Court the scope and effect of the protective order.
The protective order will in no way prohibit or limit the FTB and its counsel from fully
preparing this case for trial.

In sum, the protective order allows both sides full use of the designated materials to
prosecute or defend this litigation while reasonably restricting for use solely in this litigation

certain designated documents acquired under the protective order.

For the above reasons, the Petition for Writ should be denied in its entirety.

DATED this 2 '—"' day of July, 2000.

HUTCHISON & STEFFEN, LTD.

By:

Hutchison & Steffen
Lakes Business Park
8831 West Sahara Avenue
Las Vegas, Nevada 89117

Peter C. Bernhard
BERNHARD & LESLIE

3980 Howard Hughes Parkway
Suite 550

Las Vegas, Nevada 89109

Attorneys for Gilbert P. Hyatt

-85-

AA002140



—

W 0 9 o w» A W N

L e T - S
i b W N e o

ATTORNEYS AT LAW
e
h

LAKES BUSINESS PARK

8831 WEST SAHARA AVENUE
LAS VEGAS, NEVADA 89117

A PROFESSIONAL CORPORATION
— ot
o

HurtcHisoN ¥ STEFFEN
S 8RR RBER3

[
=]

CERTIFICATE OF SERVICE
I hereby certify that 1 am an employee of Hutchison & Steffen, and that on this Zf/day
of July, 2000, I served a true and correct copy of the foregoing REAL PARTY IN INTEREST
GILBERT P. HYATT’S ANSWER TO THE FIB’S PETITION FOR A WRIT OF
MANDAMUS, OR IN THE ALTERNATIVE, FOR WRIT OF PROHIBITION via Federal
Express delivery, in a sealed box(s) upon which postage was prepaid, to the addresses noted

below, upon the following:

James W. Bradshaw, Esq.

McDonald, Carano, Wilson, McCune,
Bergin, Frankovich & Hicks

241 Ridge St., Fourth Floor

Reno, Nevada 89501

Felix E. Leatherwood, Esq.
California Attorney General
300 South Spring Street

Suite 5212

Los Angeles, California 90013
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I. Introduction

On July 7, 2000, Respondent Gilbert P. Hyatt, (hereafter “Hyan™) filed his Answer
to the Franchise Tax Board of the State of California’s Petition for Writ of Mandamus, Or In The
Alternative For Writ Of Prohibition in Case No. 35549 (hercinafier “FTB’s Petition™ or "Petition’™).
Hyatt's Answer consists of an 85 page brief and nine separate volumes of exhibits. Volume VII of
Hyatt's Appendix of Exhibits in support of his Answer to the Petition is also his Opposition, filed
in the district court on March 22, 2000, to the Franchise Tax Board's ("FTB"™) Motion for Summary
Judgment and Dismissal for Lack of Jurisdiction, including virtually the entire tax audit file.
Volume VIII consists of Hyatt's affidavit as well as the affidavits of his attorneys, Thomas K.
Bourke and Eugene G. Cowan, and his CPA, Michael W, Ker, all of which were also filed with
Hyatt"s Opposition in the district court on March 22, 2000, Hyatt cites to those materials throughout
his Answer to the Petition.

The district court’s dendal of FTB"s Motion for Summary Judgment and Dismissal
Jor Lack of Jurisdiction is now before this Court on the FTB's Petition for a Writ of Mandamus
Ordering Dismissal, Or Altemnatively For A Writ of Prohibition And Mandamus Limiting The Scope
Of This Case, which was also filed on July 7, 2000, in Case No. 36390 (hereinafter “FTB"s Second
Writ™). By submitting as part of his Answer to the Petition the same evidence he submitted to the
district court oppasing FTB's subject matter jurisdiction motion, Hyatt has shown why the two writs
should be consclidated before this Court. (See Franchise Tax Board of the State of California’s
Motion to Consolidate Writ Petitions filed by the FTB July 7, 2000 in both this case (No. 35549)
and in Case No. 36390, and Hyatt's Opposition thereto filed July 13, 2000 in this case (No. 35549)
only.) Obviously, if FTB's Second Writ is granted, this Petition will be moot. Consolidation
advances judicial economy withoul any prejudice to Hyatt. But, Hyatt opposes consolidation.
Accordingly, the FTB is secking leave to reply to his opposition to consolidate concurrently with
seeking leave to file this reply to his Answer 1o the Petition.

In any event, throughout his Answer and exhibits, Hyatt makes every effort (o express
negative and inflammatory statements against the FTB, the obvious intent of which is o prejudice
and predispose this Court against the FTB. Most offensive are Hyatt's allegations of racial

AA002159




W80 ] R WA M i B e

e
=0

BenGinN Frawkovied & HICKS we
=)

—
LPY]

PO OROXE Jeie

BEHG, MivaBs RLds-dare
[RFEp FRO-2098 - Pax [PTS} THA-TOIO0

-
-

ATTORE]TE AT Law
-
A

MecDomMaLd Caramo Wilson Mel

i RIDGE STREET
gt P I [ 2% ] i — _— —_— —
B k) = & M B =1 R

[ R T
oF =) Dh A

discrimination and anti- Semitism within the FTB, which the FTB denies and which have absolutely
nothing to do with what is before this Court. Such allegations add nothing to the merits of this
Petition, and are not relevant to its consideration. FTB rejects Hyatt's spin and obfuscation as
untrue, and refers the Court to the statement of facts set forth in FTB's Second Writ in Case No.
36390,

It is important to remember that while Hyatt treats his allegations as established fact,
they are nothing more than allegations. Hyatt's Answer is replete with citations to his own affidavit
and the affidavits of his representatives. FTB has not been able to depose Hyatt', and it has not been
able to complete its depositions of two of his representatives or to commence that of a third, When
Hyatt filed his affidavits in the district court to support his epposition to the FTB's Motion for
Summary Judgment and Dismissal for Lack of Jurisdiction, the FTB filed formal Objections. Since
Hyatt is now relying upon those improper affidavits to support his Answer to the Petition before this
Court, FTB hereby renews its Objections. A copy of the FTB's Objections is attached Kereto as
Exhibit 1. _

As shown in the FTB's Objections, Hyatt"s “affidavits™ are really nothing more than
self-serving conclusory arguments in flagrant violation of Nev, R. Civ, P, Rule 56{¢). The affidavits
of Hyan's attormeys, Eugene G. Cowan and Thomas K. Bourke, are particularly egregious and call
into question Nevada Supreme Court Rule 178 concemning a party”s lawyer performing as a witness.

Not only 15 Hyatt relying upon improper affidavits to support his Answer to the
Petition, he is also attempting to obfuscate the real issues under a mountain of paper rather than
presenting them in a succinct and cogent fashion to the Court. For example, in response to the
FTB's Movion for Summary Judgment and Dismissal for Lack of Subject Matrer Jurisdiction
presented in the district court, Hyatt filed an opposition which included thousands of pages of
exhibits. It appears he has now included his entire opposition as part of his exhibits in support of

'Hyatts deposition scheduled to begin on June 6, 2000 was canceled by Hyatt on or about
June 1, 2000 for medical reasons. On June 7, 2000, this Court stayed all further proceedings in the
district court.
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his Answer 1o the Petition before this Court. This Court is now faced with the task of filtering out
the massive amount of irrelevant material improperly submitted by Hyatt, who is hoping the Court
will simply give up and rule in his favor.

There is no stopping Hyatt in his efforts to smear the FTB. He will say whatever he
thinks advances his position at the pasticular moment, regardless of the truth. For example, at page
38, lincs 1-2 of his Answer, Hyatt tells this Court he is not contesting any tax assessment in what
he calls “this Mevada tort case.” Wothing could be further from the truth. The tax assessments are
the central focus of Hyatt's First Amended Complaint before the district court. (See Exhibit 2.)

A.  Hyatt's Termination of his California Residency.

Hyatt has asserted California nonresidency and a long-term residency in Las Vegas
from September 25, 1991 to the present day as preclusive on its face of any tax audit issues. The
audit addressed a muoch narrower i1ssue of whether Hyatt remained a Califomia rezident under
California law from September 25, 1991 to April 3, 1992. The FTB auditor, much mmaligned,
slandered and libeled by Hyatt during this lawsuit, concluded in her audit report that Hyatt remained
a California resident during this time. The auditor also concluded, based upon the facts she
developed during the audit, that Hyant intended to evade tax he knew he owed California;
accordingly, she assessed a statutory civil fraud penalty for Hyatt's claimed period of California
nonresidency.

The FTB's audit issues were, ultimately, limited to that six month period. During that
period, Hyatt received tens of millions of dollars from contracts relating to one of his patents. A
termination of Hyart's California residency prior to October 1, 1991 is of critical importance to
Hyant, because it would allow him to avoid the statutory presumption of residency in California for
the full year 1991 which arises upon nine months of residency in Califomnia (January 1 to Seplember
30 of 1991). (Cal. Rev. & Tax Code §17016.) For that reason, the date and circumstances of
terminating his California ties and moving his permanent residence to Las Vegas prior 1o October
1, 1991 were very important to Hyatt,

Hyatt's lack of candor and reluctance to disclose the facts and circumstances
surrounding his alleged move from California required the auditor, consistent with her statutory duty

il
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under California law (see Cal. Rev. & Tax Code § 19501), to attemnpt to corroborate his claims of
California nonresidency during that period. For that, Hyatt has accused the auditor of improper
conduct, of having a fravdulent and extortive purpose, and of violating his “privacy” and

“confidentiality.”

(a)

(b)

(c)

(d)

(e)

(f

Hyatt's Answer lo FTB"s January 27, 2000 Petition asserts misconduct of FTB by:

“Assessment of a ‘fraud” penalty against Hyatt - thereby essentially doubling his
assessed tax - despite adnri_.tmﬂjf ignoring or distorting all evidence supporting
Hyatt's claim of Nevada residency...” (Answer p. 2)

“Salivating over the of forcing Hyatt into a multi-million dollar settlement
based upon a sham “audit” that rumped up a multi-million dollar tax and penalty
assessment, the FTB fraudulently ignored or distorted all of Hyatt's compelling proof
of Nevada residency and fraudulently imposed a massive fraud penalty...” {Answer
p. 13)

“Cox [Sheila Cox, FTB's primary auditor on the Hyatt residency audit] neither
investigated nor considered the most relevant information concerning the hynch pin
for tax assessment-residency. If she had, she would have had no choice but to
conclude that Hyatt was a Nevada resident from September 26, 1991 to the present,”
[Answer p. 39) "

Hyatt claims that:

“Alter substantial preparation, Hyatt left California and permanently moved 1o Las
Vegas on September 26, 1991." (Answer p. 10)

“Immediately after moving o Las Vegas, Hyatt sold his California house, leased and
maved into a Las Vegas apartment,...”" (Answer p. 100

* ..escrow closed on his Las Vegas house (April 2, 1992) and he moved from his
leased apartment into his new house.” (Answer p. 11)

However, Hyatt stated on his California tax return for 1991, under penalty of pefjury,

that he had moved to Nevada on October 1, 1991, but later claimed that he had moved on Seplember
24, 1991; a critical difference because of the aforementioned statutory presumption that anses on

September 30. He failed to provide any documentation of any expenses of the move, although he
was asked to do so several imes. Hyatt also represented that he had rented an apartment in Las
Vegas on October 20, 1991. Hyait was asked and asked again where he had stayed or lived between
Seplember 24 and October 20, 1991, Again, Hyatt naver provided any information or documentation
to the auditor. His taxpayer representative would only state that be was researching that pertod and
had found no receipts. At the same time, credit card information that the FTB had to request five

o
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times from Hyatt showed evidence of numerous dining charges in California, but Nevada dining
charges on only one day from January 2, 1991 through March 16, 1992.

The circumstances of Hyatt's voter registration in July of 1994 raised additional
questions. Hyatt executed under penalty of perjury a voter's registration declaration of residency
at a residence property owned by his taxpayer representative. He in fact had never lived there and
the declaration was false.

The foregoing, the failure to provide other requested information and other
circumstances led the auditor to inquire independently 1o corroborate Hyatt's claim he became a
California nonresident (on various dates) by severing his long established California ties while
establishing new Nevada ties. (Scg FTB's Second Writ, at § C pp. 7-14; and Exhibit 3 hereto
(Affidavit of Sheila Cox).)

Because the auditor was forced by Hyatt's recalcitrance 1o independently verify the
allegations of his 1991 California nonresident tax retum, Hyatt now alleges in his First Amended
Complaint (“FAC™):

EACYLY:
“PlunquwhummahI:.rHMWuﬂﬂﬂlnmﬁ pertinent hereto, a bona

ﬁd:madcnmfﬂcm:[n o4ty D poed indo

ifomi unulhtpumhﬂadmdchsndmmunewhumm
Las Vegas on April 3, 1992." (Emphasis added).

EAC 930

“The FTBs assessment of taxes and a penalty for 1991 is based on the FTB's
conclusion in the first instance that plaintiff did not become a resident of
Mevada until April 3, 1992, uwd:umwlu:hpinnhﬁ‘clnsndmw on i
nEw hmt in ‘v’#sﬂ lp_mmm_u.m.:.mmhﬁm.lhi_ﬂﬂ

mdwuuhmpenmmm:m s own
regulanuns andpumndmt.s require it to consider. . . ." (Emphasis added).

lnd I:hﬂ ﬂa: FI'Bhu nnjmsdr:um to | nax ubhgmun nn
innu[fdun the contested periods. Plaintiff also contends that the FTB
ﬁ“ no :uthunry to conduct an extraterritonial investigation of plaintifT in

Nevada and no authority to propound “quasi-subpoenas”™ to Mevada residents

-fi.
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and businesses, thereby seeking to coerce the cooperation of said Nevada
residents and businesses through an unlawful and tortious deception, to reveal
information about plaintiff. . . . (Emphasis added).

Hyatt camies the same argument into his Answer to the Petition:

“The fraud engaged in by the FTB consisted of both jls one-sided,
manipulated audits 5-:;' Hyatt and its false promises and
misrepresentations successfully calculated to induce Hyatt's
cooperation of providing the FTB with highly sensitive and
confidential material which the FTB would supposedly review and
maintain in strict confidence.” (Answer at 58:15-18.)

“Cox neither inv;ti.g;::dl 'ﬂmm the most relevant
she had, she 3 d no choice by
al 59:2-5. (Emphasis added).)

Because Hyatt is challenging the tax assessment, he broadly asserts:

“Discovery . . . must therefore encompass the full scope of the FTB's conduct
and activities during its seven yeéar . . . audit of Hyatt." (Answer at 3:2-4,

(Emphasis added).)

Hyatt also quotes the Discovery Commissioner, in pertinent part:

“. . . the heart of the case is the process by which the FTB conducted this

audit, including byt not limited to those parts of the audit which intruded into

the State of Nevada . . . ", (Answer at 3:4-6. (Emphasis added).)

So just because the FTB viewed the evidence differently than Hyatt did, and did not
accept as true Hyatt's unsubstantiated and self-serving assertions, is Hyant allowed to sue for
“extortion” and “fraud,” and obtain discovery of whatever he wants of the FTB"s internal documents
and processes? Contrary to his statements to this Court, the audit and iz resulting proposed
assessment are clearly central to Hyatt's alleged “tort”™ claims.

B. Allegations of Extortionate Conduct.

Hyatt's Answer to the Petition additionally asserts misconduct in that FTB
“threatened further public disclosure of Hyatt's private information if he did not *settle’ with the
FTB.” Hyait asserts that during a “conversation between Hyait's tax representative and the FTB
protest officer, Anna Jovanovich,...she *suggested” that Hyatt settle the matter or be subject to further
public disclosure of his private information.” (Answer p. 2.)

“Part of the outrageous conduct of. ..the FTB lawyers. One of those

o, 3
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lawyers, Anna Jovanovich, pointedly stated that a high profile or

wealthy taxpayer such as Hyatt typically settled the proceedings

before litigation. Because they do not want to risk the public

disclosure of their personal financial information being made public.

.. Hyatt clearly understood the unmistakahle threat that any challenge

ta the FTB...would result in the dissemination of Hyatt"s personal and

financial information...” (Answer p. 14.)

“_the FTB'"s use of its attorneys to further its sham audit which had

a predetermined purpose and conclusion are similarly abhorrent. It

amounted to nothing less than an unlawful and ent conspiracy

to extort money from Hyatt" (Answer p. 57.)

Under the FTB tax procedure, once an audit is completed and a proposed assessment
issued the taxpayer can protest the conclusion, which requires by statute an independent, de novo
review, The review protest may include additional requests for information and additional
presentation of documents made by the taxpayer. (Cal. Rev. & Tax Code §§19044 and 19504.)
Currently, in Hyatt's case, he has protested his proposed assessments and the FTB is waiting for
information proposed by Hyait's counsel. If, after the review protest, a taxpayer is unhappy with
the results, the matter may be reviewed by the State Board of Equalization, and thereafier by the
California Superior Court. (Cal. Rev. & Tax Code §§ 19046, 19381.)

Anna Jovanovich, an FTB attomey, was initially assigned as Protest Officer for
Hyatt's matter after completion of the audit. In a conversation with the taxpayer's lawyer, Eugene
Cowan of Los Angeles, who had very little experience in residency audits, she explained the process,
including the availability of settlement, which is a part of the process by statute. (See, Cal. Rev,
& Tax Code §§19044 and 19504.)

Contrary to Hyatt"s ridiculous allegations, Anna Jovanovich did not explain the
process, including the settlement avenue, as a way 1o keep the matter quiet or to threaten publicity
of financial information if Hyatt did not settle. This would be a legal impassibility.

As a matter of fact and law, the executive officer or chief counsel of the FTB may
submit a settlement proposal to the Attorney General of the State of California. The Attomey
General reviews the recommendation and advises the executive officer or chief counsel of the FTB
whether the recommendation is reasonable from an overall perspective. The recommendation is then
submitted to the Franchise Tax Board, itself, together with the Attomey General’s conclusions for
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placed on file in the office of the executive officer as well as the chief counsel of the Franchise Tax
Board as a public record of settlement. The public record shall include all of the following
information:

(1)  The name or names of the taxpayers who are parties o the settlement,

(2} The todal amvount of dispute,

(2}  The amount agreed to pursuant to the settlement,

(4) Eﬂwnrmcmwhylh:mmlumuuhmm:m:rnh:s:maf

{5)  For any setilement approved by the Franchise Tax Board, the Attorney General's

conclusion as to whether the recommendation of settlement was reasonable from an

overall perspective. (Cal. Rev. & Tax Code § 19442.)

Hyait's deliberately misleading allegations are shameful.

Other examples of how Hyatt is trying to predispose this Court against the FTB
through his misleading spin and obfuscation include the following.
L

: Al page 12, lines 2-3, Hyatt states FTB destroyed his patent

Paten! Licensing Business:
licensing business. ﬁgmn. this allegation is absurd on its face and, seemingly, a factual

impossibility. The truth is:

a.

the agreements with Fujitsu and Matsushita (Exhibits 4 and 5) both contained
the identical § 7.4 in which the parties agreed to keep strictly in confidence
the terms and conditions nfﬂ-:hwtm including the payment amount
and would not divulge the same except: .

(b)  to any governmental body; or
(c) as otherwise may be required by law; . . .

the Fujitsu agreement is effective October 24, 1991, and provided for a
payment of $15 million dollars to Hyatt on or before October 31, 1991 by
wire transfer to Union Bank trust account in Los Angeles, Cahl"umw.. Hyart
signed it October 14, 1991, (Exhibit 4 at section 4.1);

the Matsushita is effective November 14, 1991, and provided for
a payment of $25 million dollars to Hyatt on or before November 15, 1991,
by wire transfer to the same Union Bank trust account in Los Angeles; Hyatt
gigned it November 4, 1991, (Exhibit 5 at Section 4.1);

1 is identified in both ts as “an individual haﬂn_g,a. mailing
drenatFﬂBmJl?CnnlmCahrmﬂﬂ‘?ﬂ} any
communication mﬂnnﬂm:&rmmrmmhm;mﬂmm-:ufﬂaw
firm in Los Angeles, Califomia; (Exhibit 4 at pages | and 12; Exhibit 5 at
pages | and 13-14);

M.
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e. FTE sent Fujitsu and Matsushita each a single page letter asking only for
“whal dates wire transfers were made to Gilbert P. Hyatt" pursuant to each
company's agreement with him, “for the purpose of inistering the
California Personal Income Tax Law"”, (Exhibits 6 and 7);

f. Hyait's licensing business collapsed because his patents were successfully
challenged and, in effect, became worthless, which had nothing to do with the
FTB's audit. (See, Hyarr v. Boone, 146 F.3d 1348 (Fed. Cir. 1998).)

Confidential Information: Hyatt continually argues that the FTB disclosed “confidential
information” o suggest his patents were jeopardized. The truth is:

a an FTBE auditor disclosed fo third parties Hyati's name, address, social
security, number and the fact of a tax audit. She made these limited
disclosures only as she deemed necessary to accomplish her statutory duty;

b. the [RS may disclose a yer's name, address, and social security number
during an audit. (Title 26 U.S.C. §§ 6103(b}6); 6109(d); and 6103(h)(4));

€. FTB has the same authority to use Hyait's name, address, and social security
number. (Cal. Rev. & Tax Code §§ 19545 and 19549.)

Targeting Wealthy Mevada Residents: At page 17, lines 12-14, Hyant argues that the FTB
targets “rich Nevada residents by sneaking into gated communities in the purpose
of determining if any residents used 1o live in California and might therefore be a candidate
fior 2n audi.,” The truth is:

a such allegations are denied by the FTB, and are completely irrelevant and are
made solely to inflame and prejudice the Court against the FTB;

b. substantial publicity surrounded the issuance of Hyatt's patents, including a
newspaper article thal attracted an FTB auditor's attention in 1993. The
article reported that Hyatt lived in Las Vegas, bul was involved in a
California legal dispute with his ex-wife about eamings from recent patent
awards, (Exhibit 8 at § 8);

€. the FTB reviewed its records and found that Hyatt filed only a part-year
income tax retum with the State of California for 1991, i he claimed
to have severed his California residency on October 1, 1991; he reported
$613,606.00 as California business income from total receipts of over 5342
million for the full year. (Exhibit 9,

d. the decision to audit Hyatt was an exercise of an inherent sovereign function
by the FTB as the alter ego of the State of California, Ford Moror Co. v
Department of Treaswry, 323 U.S. 459, 464 (1945), over which Nevada
courts have no constitutional authonty;

g in any event, the FTB may investigate merely upon suspicion that the law is
being violated, or even just because it wants assurance that the law is nol
being violated. (See e.g., United States v. Morton Salt Co,, 338 1.5, 632,
639, 642-43 (1950); United States v. Powell, 379 U.5. 48, 57 (1964).)

Hyatt’s entire Answer is replete with such misleading spin and obfuscation of the

. The issues presented in the Petition should be decided based on the law and the facts, not

M
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Hyatt's conclusory and self-serving allegations.
II.  Deliberative Process Issues
L A P g

The FTB has invoked the deliberative process privilege with respect to six (6)
documents, totaling ten (10) pages, incleding FTB 104117 through 104122 and FTB 100289 through
FTB 100292, (Petition at 27). The five documents enumerated FTB 104117 through FTB 104122
contain Carol Ford's “review comments™ and a non-binding recommendation to her supervisor,
Penclope Bauche. Bauche utilized Ford's analysis and conclusions along with other materials in
making her administrative decision whether to issue a Notice of Proposed Assessment to Hyatt. The
review comments are clearly predecisional and deliberative, expressing the author’s personal opinion
on an underlying tax matter.

Such internal comments, proposals, recommendations and subjective administrative
communications have received universal protection by the Courts. Indeed, the privilege is available
when the document in question is “a direct part of the deliberative process in that it makes
recommendations or expresses opinions on legal or policy matters.” (Vaughn v. Rosen, 523 F.2d
1136, 1143-1144 (D.C. Cir. 1975).) A casualty of unmitigated access to internal administrative
documents is agency function and effectiveness. "'[A] government agency cannot always operate
effectively if it is required to disclose documents or information which it has received or generated
before it completes the process of awarding a contract or issuing an order, decision or regulation.™
(Jordan v. United States Dept. of Justice, 591 F.2d 753, 773 (D.C. Cir. 1978).)

The same rationale applies to the sixth document over which FTB claims the
deliberative process privilege, the memorandum by Monica Embry (FTB 100288-100292). The
document memorializes the “give- and- take™ discussion between anditors and tax counsel on the
viability of a sourcing theory for taxation of patent royalties. The document is “predecisional™
because it precedes, in temporal sequence, the issuance of a formal agency decision (i.e. Notice of
Action), and “deliberative” by illustrating the internal agency debate as Lo the merits and application
of a principle of taxation. Courts have been particularly diligent in protecting such early agency

=11 =
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drafts from disclosure, Lead Industries Association v. OSHA, 610 F.2d 70, 86 (2d Cir. 1979), since
the process by which a draft becomes a final document is part of the deliberative process. (Russel!
v. Department of the Air Force, 682 F.2d 1045, 1048-1049 (D.C. Cir. 1982).)

Hyait resorts to specious rhetoric in making the belated claim that FTB has utilized

the deliberative process privilege to obstruct discovery during certain FTB employee depositions.
If Hyatt had a legitimate ¢laim that improper tactics were being used at these depositions, a motion
to compel oral answers at deposition should have been filed with the district court. Having elected

| not to do so, Hyatt cannot now cry “foul” and raise extraneous matenal not subject to FTB's original

W08 w1 O LA de L B

wril. The referenced deposition questions are immelevant to the pending matter before this Court and
should not be considered as a hasis to deny the Petition.
Regardless, the assertion of the deliberative process privilege during Carol Ford's

- @
b = O

deposition was used to prevent Hyatt's access to the same privileged notes by another means. The
same is true of the Bauche and Embry depositions because the questions were leading dowmnethe road
to eliciting the contents of the Ford notes or the Embry/Gould sourcing memorandum. The assertion
of the privilege objections during these depositions was entirely appropriate since FTB had asserted
a privilege with respect to these documents and no judicial decision had been made.

B. The Deliberative Process Privilege Does Apply to Purely Factual Material.

e
e =1 & Lh B L

Hyatt unduly constrains the scope of the common law deliberative process privilege

—
L =]

by wrongly asserting that the privilege does not protect “purely factual, investigative matters.”
20 | Answer at 31: 7-8. The Ninth Circuit specifically rejected the argument that any document

21 | containing factual material fell outside the deliberative process privilege:

22 “Documents need not themselves be “deliberative,’ in the sense that they make
nanbinding recommendations on law or palicy, in order to qualify for the de itive

23 process privilege. * In some circumstances, even material that could be characterized
ag “factual’ would so expose the deliberative process that it must be covered by the

24 [deliberative process] privilege.”

25 “Under this * iented’ or ‘functional’ test that we adopt, documenls
mmmm;d&&%m on law or policy would continue to remain

26 exempt from disclosure. Factual matenials, however, would likewise be exempt from

disclosure o the extent that they reveal the mental processes of decision-makers.”
27

28 | National Wildlife Federation v. U.S. Forest Service, 861 F.2d. 1114, 1119 (%" Cir. 1988).

=12
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The courts have readily acknowledged that the factiopinion dichotomy is misleading,
and have refused to apply it in a mechanical and unthinking manner. As one court has written, the
privilege “is intended to protect the deliberative process of government, not just deliberative
material.” (Mead Data Cent., Inc. v. US. Air Force, 566 F.2d 242, 246 (D.C. Cir. 1977). )
Accordingly, in some circumstances “the disclosure of even purely factual material may so expose
the deliberative process ... that it must be deemed exempted by [5 United States Code] section
552(b)}S)." (Mead Data Cent., Inc. v. U.S. Air Force, supra, 566 F.2d a1 p. 256.) Many cases have
held that the exemption applies to “purely factual material.” (Momrrose Chemical Corporation of
California v. Train, 491 F.2d 63, 67-71 (D.C. Cir. 1974); Lead Industries Ass'n v. Occup. S. & H.
Admin., 610 F.2d 70, 85-86 (2d Cir. 1979); and Russell v. Department of Air Force, 682 F.2d 1565,
1568 (D.C. Cir. 1962).)

C.  The Deliberative Process Privilege is Properly Invoked in the Non-Folicy

Making Context.

Because FTE's audit activities do not involve “a policy-level decisions (sic)”
(Answer at 31:2-3), Hyatt wrongly argues that the deliberative process privilege does not apply.
But, the privilege has been upheld in circumstances wholly apart from the policy making process.
In Brockway v. Department of the Air Force, 518 F.2d 1184 (8* Cir. 1975), the father of an Air
Force pilot sought disclosure of certain witnesses® statements concerning an airplane crash in which
his son was killed. Although the information was completely factual and not made for the purpose
of formulating policy, the court nevertheless held that confidentiality was necessary to prevent
“inhibition of the free flow of information™ to the Air Force. (/d. at p. 1193.) “[W]ithout the
assurances of confidentiality™, the court concluded, the *flow of information to the Air Force™ nug]ll:
be sharply curtailed, and the deliberative processes and efficiency of the agency greatly hindered.
(fd. at pp. 1193-1194.)

Hyatt also ignores the Supreme Count of California’s holding in Times Mirror
Company v. Superior Court, 53 Cal.3d 1325 (1991). The Los Angeles Times sought information
that was purely factual (schedules and appointment calendars over a five-year period). The
Supreme Court held that releasing the material would compromise the deliberative process:

13-
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“Disclosing the identity of persons with whom the Governor has met and consulted
it the functional equivalent of revealing the substance or direction of the Govemnor's
judgment and mental processes; such information would indicate which interests or
individuals he deemed to be of significance with respect to critical issues of the
moment. The intrusion into the deliberative process is patent.” (I at [343.)
Taken together, the holdings in Brockway and Times Mirror refute Hyatt's tortured notion that the
deliberative process privilege can only be invoked in the most limited of circumstances (i.e.
formulating policy).

This “self-critical analysis™ version of the deliberative process privilege was also
| addressed in the original writ petition. (Petition at pp.31-32.) The second vein of this privilege is
based on the judicial acknowledgment that government agencies need to have an environment where
candor and freedom of thought are promoted. This form of the privilege would necessarily apply
to the give-and-take discussions and personal opinions of all agency employees involved in the
deliberative process. It is upon this expanded version of the privilege that FTB relies to prohibit the
disclosure of the Carol Ford review notes, Documents 104117-104122, and the Embry/Gould
| “sourcing” memorandum, Documents 100288-100292.

Incidental to Hyatt's argued policy making limitation, Hyatt makes the ludicrous
contention that the taxpayer “‘protest’ phase is not an administrative proceeding for which the
targeted taxpayer need have adjudicative nights.” (Answer al 30:17-32:1 (emphasis in original).)
Hyatt misconstrues a purely technical exemption to the California Administrative Practices Act (gg¢,
Cal. Civ. Code §1798.70) to mean the taxpayer has no due .prmm rights in the taxpayer's
administrative protest proceeding. That plainly is not correct. The abundantly clear language of
California Revenue & Tax Code, section 19044 provides: “The Franchise Tax Board shall

22 I reconsider the assessment of deficiency and shall grant the taxpayer .. an oral hearing...”

(emphasis added).
The FTB protest proceeding is a complete de novo review of the auditor’s proposed
mﬂmmpﬂﬁumndbyanuﬁgnadmhwrﬁﬁth:pmtﬁtufﬁm. As part of the

26 | administrative review, the taxpayer can elect to present additional evidence at an oral hearing or rely

¥
28

on documents,
An administrative review does not end with FTB. Should the taxpayer disagree with
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the FTB"s decision at the protest level, the taxpayer can appeal the decision for a second de novo
review 1o the five member California State Board of Equalization, an agency separate and distinet
from FTB. {Cal. Rev. & Tax Code §§ 19045 and 19046.)

The final decision of the State Board of Equalization represents the exhaustion of
administrative remedies and, therefore, allows for California’s courts to exercise jurisdiction over
further conflicts. If the taxpayer is dissatisfied with the final State Board of Equalization decision,
the aggrieved party can pursue judicial review in the form of a suit for refund or request a residency
determination in a designated California Superior Court. (Sgg, Cal. Rev, & Tax Code § 19381 and
Cal. Civil Code §1060.5.) With two separate administrative reviews and eventual judicial oversight,
the taxpayer's procedural due process rights are adequately preserved.

D. The California Information Practices Act Does Not Abridge or Limit the FTB's

Claims of Privilege.

A faulty interpretation of Cal. Civil Code §1798.70 leads Hyatl to contend that the
Information Practices Act (“IPA”) “supersedes” the deliberative process privilege without
explaining the consequence of this statutory construction. Taking Hyatt's argument to its logical
conclusion, one must interpret the phrase in Section 1798, “supersede any other provision of state
law”, to abrogate the attomey/client privilege. (Seg, Cal. Evid. Code §§ 950 ct. seq.) Evidence Code
Section 950 protects the confidential communication, not necessarily the personal information
communicated. Hyatt cites no case or statutory authority to support his novel contention that the
drafters of the IPA intended to eviscerate either the attormey/client or deliberative process privileges.

In fact, the [PA actually strengthens, and does not derogate, the rights of litigants in
protecting confidential communications. California Civil Code, section 1798.71 (Rights of litigants)
reads:

This chapter shall not be deemed to abridge or limil the rij of

litigants, including partics to administrative ings, under the

[aws, or case law, of discovery of this stafe. phasis added.)

The plain language of California Civil Code, section 1798.71 refutes any suggestion that FTB cannol
raise appropriate privilege objections during any phase of discovery.

Hyatt's [PA discussion is also a red herring for three additional reasons. First, Hyatt

- 185,
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has not pled any statutory cause of action under the IPA in either the onginal or first amended
complaint. Second, even if properly pled, FTB is permitied to disclose limited information to third
parties to enforce its constitutional and statutory mandates. (See, California Civil Code § 1798.24
{p).) The subject audit fails within this statutory exemption and thus precludes Hyat from exercising
any remedy under this Act. Third, Hyatt's assertions offend California’s constitution, Article XIII,
section 32, and California Revenue & Taxation Code, section 19381, which respectively bar all legal
or equitable proceedings against the State of California until the taxpayer has exhausted his
administrative remedies. Hyait's reliance on California law as a basis 10 compel production of
documents or to proceed with this lawsuit is misplaced because he is barred under California law
from advancing any legal proceeding against the FTB until he has completely exhausted his
administrative remedies.

E. Hyatt Has Not Substantiated His Governmental Misconduct Claim.

Hyatt makes the further untenable argument that certain federal cases stand for the
proposition that the deliberative process privilege evaporates on the unsubstantiated allegation of
“governmental misconduct™ (Answer at pp. 33-34.) The cases relied upon by Hyatt are easily
distinguishable and provide no guidance to this Court in determining the privilege issues incident
{ to FTB"s writ.

In Re Sealed Case, 121 F.3d 729 (D.C. Cir. 1997), was a criminal matter involving
former Cabinet Secretary Michael Espy. The Office of Independent Counsel obtained the issuance
of a grand jury subpoena directed to the White House Counsel’s office. The Federal Circuit Court's
holding primarily discussed the inadequacy of the lower court’s explanation for denying OIC"s
| motion 1o compel production of certain White House Counsel deliberative documents. 1. » dispule
was remanded to the District Court with instructions to reassess its original decision and consider
OIC"s need for the documents. The District Court was specifically admonished not to release the
“purely deliberative portions of the documents™ and limit production to those matters that directly
related to alleged false statements made by Espy. (Id. at 761-762.)

I Elson v. Bowen, 83 Nev. 515 (1967), has limited application to law enforcement
misconduct and cannot be generalized to apply to Hyatt's informational privacy claims. FBI agents

- 14 -
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were actual parties to a suit alleging a violation of a Nevada eavesdropping statute, One of the FBI
agents refused to answer certain questions af deposition based on executive privilege and an intemal
DOJ regulation prohibiting disclosure. Unlike Hyatt, respondents made a key concession and
“acknowledged they had no night to examine intra-departmental files and memoranda of the
Department of Justice™ and “specifically excluded these from their subpoena duces tecum.” (fd. a
519.) The Court required an abbreviated disclosure based on the U5, Attomey's refusal w
participate in the Nevada case in any meaningful way while at the same time ordering the agents not
to testify aboul certain matters. The Nevada Supreme Court concluded that the Attomey General
was frustrating the exercise of the Court’s power. Contrary to the conduct of federal authorities in
the Elson case, FTB and its counsel have appropriately raised the deliberative process privilege in
a limited, non-capricious manner,

Hyatt misstates the factual background and ultimately misapplies the holding in
Alexander v. FBI, 186 F.R.D. 170 (D.D.C. 1999). The FBI did not withhold documents from
disclosure. (Answer at p. 34:7-3.) The Department of Defense actually invoked the deliberative
process privilege during the deposition of a Pentagon Public Affairs Officer. Private litigants sought
to develop a connection between the motivations behind the Pentagon’s release of information from
Linda Tripp's personnel file and an alleged cover-up in the White House “filegate”™ scandal. Unlike
Hyan's conclusory fraud and extortion allegations, the District Court found that a sufficient factual
showing had been made to suggest that Kenneth Bacon's answers to questions could “shed light™
on a possible connection between the Pentagon release and the alleged “filegate™ cover-up. (/d. at
179-180.)

Conirasted with the lower court Alexander decision, Hyatt has made no factual
showing that govemmental misconduct occurred during FTB's residency audit. Hyatt should receive
the same treatment afforded to John Hinckley when the D.C. Circuit rejected Hinckley's request for
access to internal Hospital Review Board records. (Ses, Hinckley v. United States, 140 F.3d. 277
(D.C. Cir. 1998).) Similar to Hyau, Hinckley made the conclusory allegation that “the Hospital
Review Board had improper motivations when it denied him 2 conditional release.” The Board's
improper motivation rested on “the mere fact his treatment team unanimously recommended his
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conditional release.™ (/d at 285.) Rejecting Hinckley's contention that a sufficient showing had
been made, the Court concluded that “[tlhe deliberative process privilege would soon be
meaningless, if all someone secking the information otherwise protected under the privilege had to
establish is that there is a disagreement within the govemmental entity at some point in the decision
making process.” (/d. at 285.)

Lacking any evidence of misconduct, Hyatt falsely states that FTB instructed Carol
Ford to delete a back-up computer file. Every relevant document or writing from Carol Ford
continues to exist, while only the back-up file was deleted. As Hyatt grudgingly concedes, Carol
Ford cormected her carlier mistaken testimony and confirmed that she was never instructed to destroy
any documents or computer files and simply misunderstood a request for documents.

Similarly, Hyatt provides an unduly sinister portrayal of attomey Anna Jovanovich's
destruction of her personal notes. Jovanovich created an index summary of the already produced
Hyatt audit file as a reference guide. Her notes were never shared with anyone and were kept
separately from the audit file. Jovanovich disposed of these purely ministerial notes out of & genuine
concemn for the privacy of the taxpayer. (Sgg, Jovanovich deposition, Vol. I, pp. 71-81, attached
hereto as Exhibit 10.)

T R e g et St it

Hyatt unduly restrains the application of the deliberative process privilege to
situations where ** a court conducts a direct judicial review of an administrative decision.” Answer
atp.37:4-5). In making the unsupported proposition, Hyatt ignores a whole line of decisions that
protect agency deliberative documents from disclosure to third parties not directly contesting an
agency decision. In Mapother v. Dept. of Justice, 3 F.3d 1533 (D.C. Cir. 1993), a retired
intelligence officer and a journalist lodged Freedom of Information Act (“FOIA") requests with the
Justice Department seeking the “active file” that contained all documents relevant to the preparation
of the Waldheim Report. Justice Department experts prepared the report in order to help the

27 | Attorney General decide whether to preclude Kurt Waldheim from entering the United States
28 | because of evidence he may have participated in Nazi war crimes. The Attorney General's decision
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1o bar Waldheim from entering the United States was neither under “direct judicial review™ nor even
contested by Waldheim. Nevertheless, the D.C. Court of Appeal found that the great bulk of the
Waldheim Report was properly withheld under Exemption 5 of “FOLA™, which protects documents
covered by the deliberative process privilege, (Id at 1533.)

A similar “FOLA" suit was brought by a college student and a veteran’s group seeking
a draft historical document entitled “Operation Ranchhand: the United States Air Force and
Herbicides in Southeast Asia, 1961-1971." Notwithstanding the lack of any direct judicial review
of an administrative decision, the D.C. Court of Appeal held that portions of the draft document were
exempt from disclosure and protected by the deliberative process privilege. (Russell v. Department
of the Air Force, 682 F.2d 1045, 1046-1047 (D.C. Cir. 1982).) The result in Russell was also
consistent with the opinion in Arthur Anderson & Co. v. Internal Revenue Service, 679 F.2d 254
(D.C. Cir. 1982), wherein the same Court held that a preliminary draft of an IRS revenue ruling was
protected by the deliberative process privilege where no administrative decision was under direct
judicial review. The wealth of pertinent authority refutes Hyatt's untenable constraint on the
deliberative process privilege.

In an effort to drain all significance from the deliberative process privilege, Hyatt
overstates the holding in RLI fns. Co. v, Superior Court, 51 Cal. App.4® 415 (1996). Hyatt notably
omits any reference to the First Appellate District Court of Appeal's lack of discretion in interpreting
the scope of the privilege. (Id. at 437-438.) Instead of reviewing the actual decision, Hyall points
to dictum for the proposition that the privilege “is limited solely to situations where ... a court
conducts a judicial review of an administrative decision.” (Answer at p. 37: 4-5 (emphasis added).)

RLI arose out of a dispute over the discoverability of certain evidence requested by
two insurance companies in their rate rollback hearings under Proposition 103. The insurance
companies sought to access reconds that were supposed to be maintained “in a public file available
for inspection in the Department's San Francisco Office.” (/4 at 424.) In a limited decision relating
to multiple “Stipulation and Consent Orders,” the First Appellate District Court of Appeal held that
“it was an abuse of discretion to rule that these documents were “settlement’ documents and
therefore irrelevant or under the protection of the regulation.”™ (/d. at 434.) The Court found these

- 1a.
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documents were not under “any scttlement umbrella,” making the discussion about deliberative
process unnecessary o its decision. (/2 at 435.) Hyatt has not provided any comparable Nevada
authority interpeeting executive privilege in such a truncated fashion, and none will be found.

Hyatt also misapplies fn re California Public Utilities Commission, 892 F 24 778 (9=
Cir. 1989). The Ninth Circuit's decision rested on the fact that the California Public Unlities
Commission (“CPUC™) was not a party to the underlying private litigation between Westinghouse
and Southern California Edison. CPUC atternpted to quash a third party subpoena duces tecum that
I sought a document that directly related to the lawsuit between the two private litigants and not any
action by CPUC. Unlike Westinghouse, Hyatt secks privileged, internal documents for use in
litigation against the FTB and its audit and decisional processes.

More fundamentally, Hyatt has not presented any published judicial opinion
indicating that the Nevada district court has jurisdiction over any aspect of the California tax process.
The district court has ignored California’s Constitutional and statutory mandates that require Hyatt
to fully exhaust his administrative remedies before undertaking discovery and judicial intervention.
(See Cal. Const., art. XIII, § 32; Cal. Rev. & Tax Code § 19381.) The discovery the district coun
has ordered and permitted to proceed forward is in fundamental contravention of California’s
| sovereignty, and in this sense, the trial court has exceeded its jurisdiction by acting outside its
constitutional authority.

G.  The Chief of the Audit Division Properly Invoked the Deliberative Process
Privilege.

Having failed to put forth a persuasive argument on the merits, Hyait's litigation team
resorts to 4 form over substance approach to defeat the deliberative process privilege as applied to
the limited documents involved in this writ. Ignoring easily accessible authority, Hyatt falsely
proclaims that only the Executive Officer of FTB can invoke the deliberative process privilege after
personal consideration. Answer at p. 40:19-20. The authority actually affirms that a non-agency

head can assert the privilege. Rejecting a similar argument, the District Court for Diclaware stated:
I Plaintiffs have challenged whether the Chairman of the FTC is the “head” of the

Commission for purposes of asserting the executive privilege claims with arguments
that the Chairman is not able to act on behalf of the Commission as a whole. The

=M=
AA002177




—

W D0 wl On Bm B L B

— e
B o= D

BerngiM FrammovicH & HICKS we

-
L ]
™

B

= #AX [PTE) TRE-IH1G

L]

ATTORMITE AT LAW

RIBGE STRDET

RN, RIVADA EFLE.EAPR

[ERE NI S B L]
-—
h

Fan

o
i

McDomald Capamo WiLton Mol
¥ B HEE S =

[
1%

B B D
-~ T T =

Court finds this argument to be ive because neo-literal compliance with
the requirement that an agency act in this context is wnnecessary. That
requirement was designed to deter governmental units from too freely claiming the
privilege that it is not to be hghtly invoked, (citation omitted), by assuring that some
one in a position of high authonty could examine the materials involved from the
vantage point involving both expertise and an overview-type perspective. (Emphasis
added.)
A.Q, Smith v. Federal Trade Commission, 403 F. Supp. 1000, 1116 n. 48 (D. Del. 1975).

This Court need not adopt the “neo-literal” approach that Hyatt now espouses. The
declaration by Paul Usedom, Chief of the Audit Division, arrests any doubt that the privilege is too
freely used or indiscriminately inveked. Paul Usedom remains, contrary to Hyatt's
misrepresentation, in a position of high authority in FTB and took an overview-type perspective in
cloaking the Carol Ford review notes and the Embry/Gould memorandum with the deliberative
process privilege. Usedom individualizes his rationale for protecting these documents and explains
the consequences to audit practices if the referenced writings are released.  Not enly would audit
staff fear getting professional advice on the prudence of certain tax theories, but lower level staff
would be less candid in their working discourse with other employees or risk ridicule by public
disclosure. Usedom's declaration and A.O. Smith conclusively put to rest Hyatt's misplaced
foundational objection.

H. A Balancing of the Competing Interests Weighs Against Disclosing the FTB

Documents.

Adjudicating an assertion of substantial need requires a “balancing of the competing
interests, taking into account factors such as the relevance of evidence, the availability of other
evidence, the seriousness of the litigation, the role of government, and the possibility of future
intimidation by govemment employees.” (/n re Sealed Case, 121 F.3d at T37-738 (citation and
internal quotation marks omitted).) The Discovery Commissioner and the district court failed to
conduct 2 “balancing™ analysis.

In this case, the balance weighs strongly against granting Hyait access to FTB's
internal deliberations. First, and most significantly, granting such disclosure violates the
sovereignty of California by intruding into a vital and important governmental process in which
judicial intervention has been properly proscribed by California’s constitution and its Legislature

"
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until the taxpayer has fully exhausted all administrative remedies. Second, an in camera review will
show no connection or relevance between these internal, deliberative documents and the fancifl

3 | allegations about FTB audit activities in Nevada. Third, FTB has already given Hyatt access to a

-

tremendous amount of information, incheding all of the factual documentation forming the basis for

5 | the issuance of the Notice of Proposed Asscssment as well as the explanation for it. Fourth, Hyati

f
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has offered no evidence that FTB has acted to thwart his motion to compel before the District Court
in an improper or untoward manner. Fifth, as discussed throughout this reply, granting Hyatt access
to FTB's internal deliberations would endanger the fsture candor of sech discussions. On balance,
clearly the documents should not be disclosed.

L Hyait Has Not Established that FTB Waived its Deliberative Process Privilege.

The arguments asserted by Hyatt on the deliberative process privilege go to the
tension created between the FTR, the alter ego of the State of California, and the Nevada district
court, which has in fact assumed subject matter jurisdiction over California’s “entire tax process,”
rather than the narrower subject of an inadvertent or direct disclosure of information covered by the
privilege. The district court did not rule there was a waiver becanse there was no waiver of the
privilege. A waiver would constitute a substantive disclosure of communications within the
documents. This did not occur with any of the witnesses.

Significantly, Hyatt asserts no statutory or case law suthority supporting his waiver
argument nor does he characterize, describe or disclose to this Court the confidential information
he claims was disclosed by waiver.

The fact that FTB produced witnesses for deposition proves nothing. FTB was

22 I compelled to produce the witnesses by order of the district court, whose very authority over FTB is

being challenged by this writ and by FTB's Second Writ. FTB did not “allow” but was compeiled
by the district court to produce witnesses for volumes of testimony regarding its audit and
investigation.

Hyatt makes several misstatements of fact that must be clarified for this Court’s
henefit. Carol Ford, as well as so many other witnesses, was ordered produced for deposition by
a Discovery Commissioner determined to place the entire California tax process on trial in Nevada.

., I
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Hyatt has been given almost unlimited, carte blanche, access to all aspects of California income tax
enforcement process. FTB did not volunteer Carol Ford's testimony. Moreover, Hyait's
characterization of her role in the audit is profoundly insccurate and misleading. Carol Ford did not
work on the Hyatt audit. As Hyatt well knows, Felix Soriano, Marc Shayer and Shelia Cox
performed the audit. Carol Ford performed a review function of the underlying audit prior to the
FTB issuing its Notice of Proposed Assessment. Carol Ford was not specifically involved in the
evidence gathering process of the underlying audit. In other words, her role was a deliberative and
evaluative review of the actual audit performed by others. The distinction is significant and explains
the need for protection of her notes along with the deliberative Gould/Embry memorandum.

M. Attorney-Client Privilege [ssues
and Attorney Work-Product [ssues

A. Hyait's Claims to the Individual Documents are Without Merit.

It is clear from an in camera examination of the documents at issue-thal the
information contained therein contains legal advice from an FTB attorney regarding the audit which
is protected from discovery. This Court has all of the relevant documents and will evaluate their
content to determine whether they contain a transmission of privileged information, and FTB will
not again argue the content issues to this Court.  However, FTB will address Hyatt's arguments
regarding the attomey-client privilege and attorney work-product issues.

Hyatt's claims may be summarized as follows:

1)  Certain documents were never privileged because they communicated
“business” and not “legal” advice;

2) FTB waived any privilege as to those documents distributed too widely;

3) FTB waived the privilege as to those documents reviewed by witnesses prior
to their deposition; and

4) Certain documents were never privileged because FTB always intended that
they would be disclosed to the taxpayer (Hyatt) as part of the administrative
process.

Each argument will be addressed in turmn.

1. Business vs. Legal Advice

Hyatt's first claim is that FTB Documents 100126, 100139, 100209, 100218, 100401,

.23 -
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and 100908-100909, 101634-101645 and 101646-101656 all contain information that related o
auditing “business,” not legal advice, and are not privileged. [Initially, documents 100125 and
100209 are not at issue in this writ petition and were ot included for review by this Court. The
Discovery Commissioner has already concluded that these documents are privileged and protected
from Discovery. (Ses, Petition, Exhibit 3, p. 4-5.) Hyatt did not object to that ruling, and the ruling
became a final, non-appealable order. (E.D.C.R. 2.34(f).) Therefore, the issue of whether
documents 100126 and 100209 are privileged is not properly before this Court.

Asto documents 100139, 100218, 100401, 101634-101645 and 101646-101656, FTB
refers this Court to the Petition at pages 19-23 and 25-26 for its arguments regarding why those
documents are privileged. )

Hyatt's claim that the subject matter of all of these documents withheld by the FTB
is that of suditing business and not legal advice and, as such, cannot be privileged, ignores
established case law. The United States Supreme Court has cbserved that “the first step in the
resolution of any legal problem is the ascertaining of the factual background and sifting through the
facts with an eye to the legally relevant™ (Upjohn Co. v. Ukited States, 449 U.S. 383 390-
391(1981).) Therefore, “the privilege exists to protect not enly the giving of prefessional advice to
those that can act on it, but also the giving of information to the lawyer to enable him to give sound
and informed advice.” (Id) Documents 100218, 100401, 100908-909, 101634-645 and 101646-
656, the information that was communicated to Ms. Jovanovich, was required for her to provide
sound and informed legal advice regarding the legality of decisions made in the tax audit and was
privileged,

Document 100908-100909, the letter from auditor Marc Shayer to Anna Jovanovich,
clearly contains information requesting legal advice, and cannot be considered an “update™ of the
progress of the audit as Hyatt alleges. Answer at p. 50. This letter, written to “Anna Jovanovich,
Lead Technical Counsel,” requests legal advice from Ms. Jovanovich on a theory of taxation. The
document is exactly the type which is protected by the attorney-client privilege.

Document 07381 memorializes a conversation between FTB attorneys Richard Gould
and Anna Jovanovich regarding legal issues. Ms. Jovanovich was acting in her capacity as an

-.
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attomey when the document was created. But even if she was not, but instead was the “client,” it
is undisputed by all paries that Richard Gould, the other party to the document, was an FTB

3 | attomey. The document provides a discussion of legal issues which are protected by the work-

4 | product doctrine and the attorney-client privilege. In his Answer, Hyatt has not contested the fact
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that this decument is protected from discovery under the attomey-client privilege, and such a failure
constitutes a waiver of the issue.

L Waiver by Distribution

Documents 10288 and 1028%9-292 are minutes of a meeting between FTB employees
| and FTE attomey Richard Gould regarding sourcing issues, as recorded by FTB employee Monica
Embry.? Hyatt erronecusly argues that these documents are not privileged because they were not
drafted by an attomney and were distributed to non-atlomeys.

First, the fact that Mr. Gould did not actually draft the minutes does not impact
whether the documents are privileged; the documents contain the minutes of a meeting between FTB
| employees and its attormney, Richard Gould, regarding legal theories of income sourcing for purposes
of taxation. The fact that the mimutes of that meeting were prepared by a non-lawyer does not
preclude application of the privilege. (Se¢ Zenith Radic Corp. v. Radio Corp. of Amertca, 121 F.
Supp. 792, 794 (D. Del. 1954) (the attorney-client privilege extends to communication with the
I anorney or his or her subordinate, including office clerks and staff); Handgards, Inc. v. Johnson &
Johnson, 69 F.RD. 451, 453 (1975) (following Zenith).)

As was set forth in detail in FTB’s Petition, the attorney-client privilege extends to
communications between an attormey for a public agency and employees of that public agency. (Sec,
l Petition al pages 16-17.) Therefore, the discussion between the agency atlomey and the agency
employees, as recorded by one of those employees, was privileged, and the notes regarding that
discussion are also privileged.

Second, Hyatt asserts that the FTB has waived any otherwise applicable work-product

26 | privilege because FTB showed some of the subject documents to legal and non-legal personnel

7
28

*FTB has also claimed a deliberative process protection over these documents.

-5 -
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simultansously. Answer at 50. However, Hyait's argument and the cases cited in support of that
argument are misleading and do not support the proposition that the documents at issue are not
privileged.

Hyatt cites to fn re Martin Marietta Corp., 856 F.2d 619, 623 (4* Cir. 1988) in
suppont of his waiver argument. However, in that case, the Fourth Circuit held only that disclosure
of confidential material outside a privileged relztionship will waive the privilege. There has besn
no such disclosure here. The only documents which were transmitted to non-legal personnel are
10288 and 10289-292, but even then the distnbution was to FTB employees, i.e., the “client," who
had a privileged relationship with the FTB attorneys. As a sizeable organization, FTB carries out
its tasks in a way similar to that of a large corporation. It is an established principle that the
attorney-client privilege will apply to legal matters discussed between a corporation and its in-house
counsel. (United States v. Rowe, 96 F.3d 1294 (9 Cir. 1996).) “This principle has been followed
with virtual unanimity by American courts.” (fd at 1296 (quoting 2 Jack B. Weinstem et. al,
Weinstein's Evidence par. S03(a)2)[01], at 503-30 (1996).) Ujohn Co. v. United States, 449 U.S,
383 (1981), suggested a need-to-know limitation on sharing privileged documents among corporate
personnel not involved in these discussions. The FTB's audit of Hyatt involved the assessment of
millions of dollars of unpaid taxes. The process of performing such a large audit necessarily
involved a large number of agency personnel. Each of these individuals are, in their respective roles
as agency personnel, clients of FTB’s in-house counsel, and communications with them are made
within the scope of their employment.

Even if this Court were to find that some FTB personnel who saw the documents did
not “need to know™ the confidential information contained therein, such fact alone does not create
a waiver of the attorney-client privilege. The doctrine has a practical application to both the
corporate and agency setting. In James Julian, Inc. v. Raytheon Co., 93 FRD. 138, 141-142 (D.
Del. 1982), the Court held, in a post-LUpjokn opinion, that “the fact that some unauthorized corporate
personnel may purposely or inadvertently read a privileged document does not render that document
nonconfidential. To hold otherwise would be to require every corporation o maintain at least two
gets of files. Moreover, a screening commiltee would then have to be set up whereby some

B |
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designated official could pass on the need of each employee to know the contents of any requested
document. Such a system is neither practical nor in the Court’s opinion required by the case law."

The FTB is the alter ego of the State of California. Ford Motor Co. v. Department
of Treasury, 323 U.S. 459, 464 (1945). For the FTB to function as a tax regulating agency, it must
have the ability to communicate freely with FTB counsel. It takes many agency employees to carry
out the FTB's work according to the legal advice given by FTB counsel. It is impractical to think
that all communications between agency personnel working on active tax investigations and FTB
counsel could be confined to a strict and completely “need to know™ basis. Any dissemination of
the privileged documents at issue in the Petition has not been so egregious as to waive the attorney-
client privilege that attaches thereto.

Hyatt's argument that the documents at issue cannot be transmitted to employees of
the FTB without breaching the privilege is nonsense. The entire purpose of the attorney-client
privilege is to allow an attorney to transmit legal advice to his or her client so that the client can
utilize the information. In this case, the FTB attormeys were transmitting information to their clients
— FTB agency employees — 5o that those employees could perform their jobs. Such a transmission
of legal advice is squarely within the protection of the attomey-client privilege.

3. Walver by Review Prior to Deposition

Hyatt also claims that FTB waived the attorney-client privilege based upon his
supposition that Sheila Cox, an FTB employee, may have reviewed certain of the contested
documents prior to having her deposition taken. However, Hyatt offers neither factual nor legal
support for this proposition.

Hyait also neglecis to note that both the district court and the Discovery
Commissioner have considered and rejected this argument. The fact that Sheila Cox reviewed
portions of the voluminous Hyatt audit file in preparation for her deposition does not mean she
reviewed the privileged documents or that those privileged documents refreshed her recollection on
any matter that she testified to. Hyati does not assert, and Sheila Cox did not testify, that she
reviewed any privileged documents in preparation for her court ordered deposition testimony.
Indeed, Hyatt is purposefilly vague and misses the point. Hyaft, at the district court’s and Discovery

s ¥
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Commissioner’s direction, exhaustively examined Sheila Cox for nine days but is still unable 1o
specifically identify any privileged documents Sheila Cox allegedly reviewed in preparation for her
deposition testimony. This is because Sheila Cox never testified to having specifically reviewed any
privileged documents in preparation for her deposition lestimony.

Maoreover, even if Hyatt could have established that Ms. Cox reviewed any privileged
documents, which he can not do, Ms. Cox was either the recipient or creator of all but two of the
documents at issue, FTB 100908-100909 and FTB 07381. Consequently, Ms. Cox had seen all but
two of the documents at issue prior to her review of the file in conjunction with her NRCP 30(b)6)
deposition, and any additional review by her of the documents did not waive the privilege.

Furthermore, there is no evidence that Ms. Cox reviewed the remaining two
documents, 100908-100909 and 07381, The enly evidence is that she reviewed the file, which
consisted of some 3,000 pages. There is no evidence that the two remaining documents were in that
file. Hypothetically, even if Hyan is correct that Ms. Cox “glanced” at these documents, a glance
does not constitute a “review™ which waives vital and important privileges. More importantly, the
fact that 2 deponent prepares for her deposition by reviewing, not her attorney’s mental impressions,
but the communigues which have been sent between client and attomey, fails to effectuate a waiver
of the attorney-client privilege.

The Upjokn court recognized that “a fact is one thing and a communication
conceming that fact is an entirely different thing.” (Upjohn, 449 U.S. at 395-86.) While Ms. Cox
openly testified as to the facts giving rise to the FTB's fraud investigation of Mr. Hyatt, she did not
waive the attorney-client privilege as to the documents at issue here, because she did not discuss the
legal advice or information contained therein. A waiver of the attorney-client privilege applies “only
with respect to the facts actually disclosed.” (Unites States v. Upjohn Co., 600 F.2d 1223, 1227,
n.12 (6* Cir. 1979), rev'd on other grounds, 449 U.S. 383 (1981).) It is the undisclosed legal advice
from an attormey 1o a client, or legal information from a client to an attomey in confidence, that is
at the heart of the attorney-client privilege. It is that type of information sought to be protected here.

There was no authorized disclosure of attomey-client communications by Sheila Cox
or any other FTB employee. The fact that Hyan fails to specifically identify purposeful disclosures

S9% -
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by Sheila Cox or its employees underscores that there were no disclosures, inadvertent or otherwise,
by the FTB that would constitute a waiver.

d. Intent to Publicly Disclose Documents

Hyatt also argues that Anna Jovanovich acted merely as a conduit of information
contained in the audit file that the FTB intended for publication and, therefore, that the information
in the file, including all of the contested documents, is not privileged. First, this argument was also
considered and rejected by the Discovery Commissioner. Second, the case cited and relied upon for
Hyatt's legal position is misleading in the current context. In In re 3 Com Corp. Securities
Litigation, 1992 WL 456813 (N.D. Cal. 1998}, the Federal Magistrate judge ruled that four press
releases produced by 3 Com were not protected by the attorney-client privilege because, among other
things, the press releases were intended for publication. Contrarily, the documents sought to be
discovered by Hyatt were never intended for publication by the FTB. There is 2 substantial factual
difference between 3 Com's press releases being reviewed for business purposes and the interoffice
memeoranda preduced in &n ongoing agency investigation.

While it is true that some documents are included in the audit file that is eventually
provided to the protesting taxpayer, FTB 101634-100645 and 101646-100656 are not such
documents. Mareover, all privileged documents are removed from the audit file before that file is
given to the taxpayer. (Exhibit 14 — FTB's Security and Disclosure Manual (H06595, H06678)
{Exhibit 19 to Appendix of Exhibits in Support of Plaintiff Gil Hyatt's Post Hearing Memorandum
of Points and Authorities re May 5, 1999 Hearing on Motions to Compel; included as Exhibit 5 in
Hyatt's Appendix of Exhibits [Vol. IT] Filed with the Supreme Court).) Ms. Jovanovich’s role in
receiving these documnents was much more than that of an editor or a conduit, it was of legal counsel
supervising the activities of the ongoing FTB investigation.

A review of the audit file indicates that Sheila Cox sought Ms. Jovanovich's legal
advice at eritical stages of the audit. For example, afler Hyatt refused to go forward with the audit
for 1992 and there was a proposed fraud penalty assessment, there was communication on May 1,
1997, between Ms. Jovanovich and Ms. Cox conceming the legal significance of Hyatt's conduct.
(Exhibit 13 — Sheila Cox Progress Report (FTB 100553).) In the complicated world of interstate

-99.
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residency tax audits, it is quite reasonable for the auditor to secure legal advice on the meaning of
facts and conduct at each critical stage of an audit. The fact that the monetary value of the audit was
so large underscores the importance of receiving sound legal advice at each critical stage of the audit.

B. Hyvatt's Argument Rﬂ-glrdil%ﬁt Crime-Fraud Exception To the Attoroey-

Client Privilege May Not Be Considered By This Court.

Hyatt has misled this Court regarding the application of the crime-fraud exception
to the attomey-client privilege in this case. Hyatt argued to the Discovery Commissioner, ina
separate appendix 1o the underlying Motion to Compel, that the FTB auditors and attomeys engaged
in fraudulent activity such that the Discovery Commissioner should invoke the “crime-frand™
doctrine to permit inspection of documents which otherwise would be protected by the attomey-

11 l:]im;ﬁvﬂﬁg;n {See, Exhibit 4 to Answer.) However, Hyaft was unsuccessful in his argument, and

the Discovery Commissioner stated that he “was not going fo embrace [the crime-fraud exception]
as a reason for the recommendation on the production” of documents which FTB claimed were
protected by the attomey client privilege. (Ses, Petition, Exhibit 4, p. 75.) This finding was
included in the Discovery Commissioner's Report and Recommendation, which stated: “The

16 | Discovery Commissioner found that a significant showing is necessary to conclude that a crime or

17
18
19
20
21
22
23
4
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26
27

fraud has been committed sufficient to invoke the crime/fraud exception and find waiver of the
attorney-client privilege. Hyatt's assertion of the crime/fraud exception is not frivolous in this case,
but the Discovery Commissioner will not Order at this time production of materials clamed to be
privileged based on the crime/fraud exception.” (Petition, Exhibit 3, page 4.)

Pursuant to E.D.C.R. 2.34(f), an ebjection to the Discovery Commissioner's Report
and Recommendation must be filed in the District Court and served no mere than five days after
receipt of the Report and Recommendation, or else it becomes a final order. FTB filed its Objection
in a timely fashion, but did not include in that Objection any challenge to the crime-fraud ruling.
Petition, Exhibit 5. Hyatt filed no objection 1o the Report and Recommendation to challenge the
denial of his assertion that the crime-fraud exception applies. Therefore, the ruling regarding the
crime-fraud decision has become final and non-appealable.

28 | Hyatt cannot now file in his Answer what is, in essence, a Petition for Wit of
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Mandamus challenging the Discovery Commissioner’s denial of his plea to apply the crime/fraud
exceplion, because he has not followed the proper procedures for district count review to give this
Court jurisdiction to adjudicate the issue. For Hyatt to place this issue before the Court, he needed
to have properly challenged the decision by filing an Objection in the district court, and then, after
receiving a ruling affirming the decision, filing his own Petition for Wril of Mandamus with this
Court explaining why such writ relief was necessary. Hyatt has not done so. The decision became
final and non-appealable, and he is precluded from raising the issue in this Court. (Se, e.g.,
Whitman v. Whitman, 108 Nev, 949, 950, 840 P.2d 1232, 1233 (1992} (an untimely notics of appeal
fails to vest jurisdiction in the Nevada Supreme Court).)

Because the issue of the crime-fraud exception is not properly before this Court, all
of the information presented by Hyatt in support of that claim should be ignored. Hyatt was aware
that he was precluded from raising the crime-fraud issue because he did not challenge the decision
in the district court, yet he included the argument anyway, and attempted to support it by including
his most incendiary and inflammatory allegations against the FTB. Hyall's approach is nothing
meore than another transparent attempt to predispose this Court against FTB in general, in the hope
that such action will result in a ruling in his favor on the specific discovery issues now before this
Court. That should not be permitted by this Court.

[V, The District Court erred in Permitting
the Entry of The Protective Order

A.  The Distriet Court's Order That the Scope of the Discovery is “The Entire
Audit and Assessment Process Performed by the FTB That Was and [s Directed

at Hyatt™ Was Improper.

Hyatt claims that the district court properly concluded that the scope of discovery in
this action is “the entire audit and assessment process performed by the FTB that was and is directed
at Hyatt.” (Answer, p. 66.) As a result, Hyatt also claims that the protective order, which permits
Hyatt to engage in discovery regarding the entire audit process and all of FTB"s actions, regardless
of whether they occurred in Nevada, California, or elsewhere, was proper.

Hyatt's argument regarding the scope of the discovery, and the validity of the
protective order which encompasses that scope, illustrates why this Petition should be read and
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analyzed in conjunction with FTB's Second Writ (Case No. 363%0), and why the FTB has filed a
Motion to Consolidate the two writ petitions. In the Second Wnit, the FTB has set forth the reasons
why litigation about the FTB audit process is bevond the junsdiction of the Weveda disirict court.
This Court’s determination regarding the validity of the protective order is intimately tied to its
determination of the larger jurisdictional issues raised by FTB in the Second Writ.

Rather than restate the arguments sef forth in FTB's Second Writ, FTB refers this
Court to that petition fior the fiull explanation of its jurisdictional arguments. In summary, FTE has
asserted that Hyatt's case must be dismissed because the district court exceeded its subject matter
jurisdiction by concluding that the entire scope of the audit, and all of FTB's actions, whether
occurring in Mevada, California, or elsewhere, are at issue in the litigation. FTB has asserted that
such a ruling constitutes an improper exercise of the district court’s junsdiction becauss it
improperly permits litigation against a California governmental agency for its fulfillment of an
inherent sovereign function, taxation. Under the theories of Full Faith and Credit, Comity, and
Choice of Law, the district court must apply California’s law to Hyait's lawsuit, and that California
is immune from such lawsuits under its own laws.

This Court's ruling on the issues presented in FTB's Second Writ will likely dispose
of the FTB’s issues regarding the protective order. [f this Court agrees with the FTB and dismisses
Hyatt's lawsuit, there will be no need to address the protective order issues. At a minimuam, the
Court’s decisions regarding the issues presented in the Second Writ will have an impact on the
protective order issues raised in the Petition.

B. The Protective Order Unfairly Hinders FTB's Ability to Prosecute This

Litigation.

Ewven if this Court concludes that the district court did not exceed its jurisdiction in
permitting the discovery contemplated by the protective order, the protective order still should be
stricken because of its prejudicial impact on FTB. As an initial matter, this Court should understand
the broad scope of the protective order. Pursuant to the protective onder, “Confidential Information™
encompasses not only documenis which the parties mark as “Confidential,” but also answers to
interrogatories, answers to requests for admission, and any testimony given by any party or its

=32 -
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officers, directors, agents, and/or employees, and the testimony of third parties, whether al trial or

in a deposition. (Petition, Exhibit 6, p. 3: 3-8.)

Additionally, pursuant to the terms of the protective order, the dissemination of any
material marked “Confidential” is limited to certain people. The protective order states as follows:

reved

Hyatt Confidential Information may not be disclosed,

led, or disseminated by the FTB and its counsel and FTB

Confidential Information may not be disclosed, revealed, or
disseminated by Hyatt and his counsel except to the following
individuals and in the following manner:

(i)

(i)

{1t}

(iv)

(v

To the counsel of record for the opposing party and counsel

il ot m“ﬁﬂmu;fﬁ: - E"hElt;'lm-il‘cl;:]:

and : £ nsi 0
mﬁﬂm% respective ﬂn‘mmwhi:. clerical,

atiomeys )

and employees understand and comply with the
hm p"u’:ulnlian of the P'mt::livcngrdrrby any
employee will be imputed to the attomeys.

To the Opposing Party. In the case of the FTB this includes
-umphm:gm,mm:dmmhmtmﬂgcﬁm
necessary to assist FTB Counsel in the defense of this Action.

To court reporters and videographers covered by Paragraph 9
herein, after reading this Protective Order and executing a
copy of Exhibit A attached hereto.

To experts or consultants, whose advice and consultation are
being or will be used by the oppesing Party in this Action,
provided that such experts or consultants read this Protective
Order and execute a copy of Exhibit A attached hereto.

To such other persons as hercafter may be i by
written stipulation of the Parties or by further of the
Court on motion by either party subject to the nolice
provisions of Paragraph 16 below.

Petition, Exhibit 6, p.3-4.

FTB is prohibited from showing “Confidential Information™ to any “person, firm,
corporation, or other entity not expressly authorized by this Protective Order.” (/d., p. 4:24-23.)
This means that FTB cannot show, or even discuss, a huge body of evidence with non-party

witnesses to this case, This cripples FTB's ability to prepare those non-party witnesses for

A
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depasition, or even to discuss the case with those witnesses to evaluate its case.” Therefore, while
the FTB can use the “Confidential Information™ for “discovery, in preparation of discovery, in
preparation for trial, trial, and any appeals related to this action,” that use is still severely and
unfairly limited by the protective order.

Compounding this limitation is the fact that Hyatt has abused the use of the
“Confidential” stamp in this case. Hyatt claims that his designation of material as “Confidential”
has been “extremely limited." (Answer, p. 74 :13.) Such a statement is blatantly untrue. For
example, Hyatt has marked the entire FTB audit file for the years 1991 and 1992 as confidential,
even though these documents were in the possession of the FTB prior to this litigation and they
contain nearly every document relevant to Hyatt's lawsuit. (Seg Hyatt's Table of Contents-Global
to his document index, attached hereto as Exhibit 11.)

Hyait asserts that he cannot rely on the general prohibition on the disclosure of tax
information in California law because the FTB and other authorities willfully violate the
proscriptions against unauthorized disclosures. However, in California there are in place numerous
laws to ensure and protect the confidentiality of taxpayers. Indeed, the only disclosures pertaining
to Hyatt cccurred during the course of the sudit itself and were permissible under California law.

Hyatt's “Table of Contents-Global,” which designates many categories of documents
as “Confidential,” reveals more abuses on its face, For example, Hyatt marked as confidential the
“news file” in Volume 2 which consists of an accumulation of news articles from various
newspapers and industry publications. These documents (H01010-HO1173) alone are 163 pages of
published news articles on Hyatt. Copies will be provided only if the Court requests them.

The third entry in Viol. 1 (H00036) describes a video tape containing a nationally

'An example of how the protective order is improperly tying FTB's hands in defending this
case arose at the recent deposition of Hyatt's Taxpayer Representative during the audit, Mr. Michael
Kem. Kern testified that he allowed Hyatt to execute a false, and therefore pegurious, Clark County
voler registration statement based upon the legal advice of a member of a prominent Las Vegas law
firm. Normally, defense counsel would simply call the attomney identified by Kemn and informally
inquire into the matter before deciding if they need to proceed more formally. The Protective Order,
however, precludes the FTB's counsel from doing so because Hyatt has designated Kem’s entire
deposition as “Confidential.”

-34-
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televised Hard Copy program regarding a divorce decree contest by the former Mrs. Hyatt and
inchades a video presentation of Hyatt's “secret” Las Vegas residence on Tara Avenue. Of course,
this is public information which should not be the subject of any special handling or restrictions in
discovery. The same is true of the Comdex news release which was obviously intended for
publication. (Velume 12, H 04903). The copy of NRS 483.082-483.245 is obviously public
information. (HOT045-47). The Nevada DMV's Dnver's Handbook is a public, government
publication. (H 07125-190). The University of Southern California School of Engineering Alumni
Directory excerpis, showing Mr. Hyatt's address and telephone number, is obviously a public
document. (H D6083-87).

The Vol. 23 “Landscaping” materials (H 09266-831), include such public information
a5 the publication “Operation Desert Lawn” distributed by the Las Vegas Valley Water District and
the Arizona Native Plant Society’s publication “Desert Flowers™ (H 09266-339 and H 09340-64),

The Vol. 23 “Hyatt Patents,” consist of a list of patents (public information) and the
patents listed (only the first page of each patent is marked). (H 09428-527). A United States Patent
is the sbsolute opposile of a “confidential” document. A patent is filed in the public Patent Office
filings for all the world to see. The publication of the patent is what gives notice to the world of the
patent claims and inventors. These are but a small few of the many examples of Hyatt designating
public information as “Confidential.” Again, actual copies will be submitted if the Court requests.

If any Protective Order is appropriate at all, the proposed protective order tendered
by the FTB should be substituted for the one entered by the district court as it offers whatever
protection Hyatt might reasonably need. This protective order is attached hereto as Exhibit 12, It
imposes no special burden on either party. It allows both sides 1o use discovery materials in the
conduct of this liigation without giving either side unfair advantage. [t does not restrain either party
from using discovery materials in the parallel California tax proceedings initiated by Mr. Hyatt just
prior to this litigation. [t should be noted that the Court file has already been sealed by the
Discovery Commissioner and the FTB has agreed o restrict use of discovery materials to this
litigation and the California tax proceedings. Hyatt made no showing whatsoever of any need for
additional protection. Although Plaintif"s counsel argues by affidavit that Hyatt’s protective order

.35-
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is “standard,” no evidence of this is provided.

Hyatt has provided no legitimate reason as o why the general presumption favoring
open and public trials should not apply here. The principal question presented by the lawsuil is
whether a sovereign state in performing a legitimate and constitutional public function, the collection
of taxes, in some way violated the personal rights of Mr. Hyatt and the laws of a sister state. As
such, the unique rules governing public entity litigation should apply rather than the rules normally
used in commercial litigation. Unlike commercial litigants who are not bound by statutory
restrictions regarding confidentiality of information and therefore need confidentiality agreements
and protective orders, the FTB is a government entity which is bound by statutes, public policies and
internal procedures which provide extensive protection.

| The proposed protective order tendered by the Board is simple, workable and fair,
and incorporates all of the statutory protections to which Hyatt is entitled. On the other hand, the
protective order entered by the district court, is, in practical effect, one-sided, oppressive and
burdensome for both the FTB and the Court.
C. California law governing the FTB must be recognized in considering any
protective order.

The protective order also purports to restrict severely the FTB's ability to utilize in

its administration process the documents, information, and testimony designated by Hyatt as

19 | “Confidential Information’” n this case. (Ses, Protective Order, Exhibit 6 to the Petition, at Para 4

pp. 4-5.) The district court lacks this power. In effect, Hyatt wants the district court to erect a
“Chinese Wall” between the FTB's staff handling the Nevada litigation and its staff handling Hyatt’s
obviously intertwined tax and penalty assessment protest proceedings. However, as has been set
forth in fll in FTB's Second Writ, Hyatt was precluded under California law from filing this lawsuit

24 | in California. Hyast has attempted to skirt this prohibition by filing this case in Nevada, and now

25

wants the district court to further intrude into California’s sovereign power by restricting California’s

26 | ability to utilize documents legitimately obtained by the FTB in litigation initiated by Hyatt.

27

Hyatt argues, and the district court agreed, that California law goveming the FTB

28 | should be ignoted in preparing the protective order. First, with respect to handling the “Cenfidential

- 36 -
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Information,” the district court lacks the power to alter the California laws and regulations which
govern how FTB handles its administrative process. Additionally, with respect to the discovery of
FTB materials allowed by the protective order, such a noling is fundamentally unfair given that Hyatt
is suing the FTR, the alter ego of the State of California, for actions taken by the FTB when it was
carrying out its duties mandated by California law. During all such times, FTB was acting lawfully
under the rules and laws of the State of California. To ignore those rules and laws now is prejudicial
to the FTB, The FTB acted under a defined set of rules when it created all of the documents at issue
in this case, and those rules provided the parameters of what would be discoverable by the taxpayer.
To now cast those rules aside and make FTB conform to the discovery rules of Nevada, a separate
sovereign state which has no authority over the FTB, is not only unconstitutional, but fundamentally
unfair.

Hyatt is represented by five law firms in this litigation, including three Califomia law
firms with scores of attomeys. Hyait's California tax attorneys are well aware of the California laws
and procedures referenced in FTB's proposed protective order. These have been the subject of
Hyatt's extensive discovery, including dozens of depositions inquiring into confidentiality palicies
and procedures, and production of related documents and manuals.

The FTB's proposed protective order provides for the Nevada Court's order that the
following protections offered under California law and procedure be complied with in addition to
the other restrictions voluntecred by FTB in its proposed protective order:

3 The FTB's obligation hereunder as to treatment of

confidential information regarding Hyatt shall be to treat such matiers

consistent with Calif. Rev. & Tax sections 19542 and 19347

and in accordance with the FTB’s “need to know" intemal policy,

FTB Legal Branch mnlid.ml.iﬂit:.rfpuliniﬁ. the FTB’s Secunty and

Disclosure Manual and directives of the Franchise Tax Board. Hyatt's

obligation hereunder shall be to use information and documents

designated by the FTB as confidential only for purposes of

preparation for and trial of this action and in the protest hearing

ings before the FTB for 1991 and 1992, any subsequent
to the California Board of Equalization, related judicial review

in the California ior Court or related appeal (the “Hyatt

residency proceedings”).

The statutes cited in the FTB’s proposed protective order bind the agency, impose
severe penalties if violated and offer powerful protection for Mr. Hyatt. For the Court’s

&
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convenience, the text of each of the applicable statutes is as follows:
California Revenue & Taxation Code sections 19542 and 19547 provide:

§ 19542 - i !
documents a5 misdsmeanor, Emtuﬂlhﬂ"ﬁmnmﬂdndmlm
mhﬂmmqmﬁmm:nm“m[b]ﬁfﬂmum]ms
it is a misdemeanor for the Franchise Tax Board or any member
thereof, or any deputy, agent, clerk, or other officer or employee of
the state {ma:lun:ﬁng its political subdivisions), or any former officer
or employee or other mdmd.u?l]adwhﬂ in the course of his or her
employment or duty has or access 10 retums, reports, or
documents required to be filed under this part, to disclose or make
m“mmmymmmﬁ:amumﬂmmmﬂﬂmmeﬂrw

Iwaém::tudmg the business affairs of a corporation) set forth
or disc

§ 19547 - Inspection of refum or refurn information b ok

representative of State. [nlmnttummlwmu:admmsmum
undu‘d‘uspntnmmmurmmmmfmmmnnshaﬂhc

or other legal representatives -:r!'
the state, 1t' any n% apply:

{a) The awhurmhammmur;mwdm;.' or the
quﬁnTFm out of, or in connection Wi the
taxpayer’s civil or criminal hlh'llll]l', or the collection of the
taxpayer's civil |I-&hl|l!'§ rﬁ?ggt mFrLuT.mpnudmdﬂPm
10 {commencing with Section 17001) or Part [I {commencing with
Section 23001).

(b) The treatment of an item reflected on the retum is or may be
related to the resolution of an issue in the proceeding or investigation.

(c} The return or return information relates or may relate to a
transactional relationship between a person whe is 2 to the
proceeding and the taxpayer, which affects or may t, the
resolution of an issue in the proceeding or investigation.

In addition, the Attorney General may inspect report or retum
uired under this part when required mll'n:;;mmmnnfmy
mlhcar:hm:ahl:h—uﬂnrmmmp:lhngﬂmlnmydunmhlc

purpnmfnrm:hmymmmﬁtmwnumulbmﬂ
Criminal penalties are also imposed by California Revenue & Taxation Code, section 19552

Except as otherwise prﬂﬂdﬂi by this tﬂl':h-. Eh# ml-'unmnm
ﬁnmahndufsmm‘ndpmmmﬁlutiﬂ!trﬂuiimﬂlﬂﬂflhbw
provisions of law, shall be used solely for the purpose of
mum ﬂumlawsurnthﬂhws:dmﬂmadhyﬂupﬂm

T agency it. Any unwarranted disclosure or use of
mfurmﬂuﬂnbfﬂr:p:mnnﬁrigm}' or the employees and officers
thereof, is & misdemeanor.
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The FTB's proposed protective order references its obligations under Califomia
Revenue & Taxation Code sections 19542 and 19547, as well as its “need to know™ internal policy,
FTB Legal Branch confidentiality policies, the FTB's Secunty and Disclosure Manual and directives
of the Franchise Tax Board. These include the "ADMINISTRATION CONFIDENTIALITY AND
SECURITY OF DATA POLICY™, the “STATEMENT OF INCOMPATIBLE ACTIVITIES AND
RULES OF CONDUCT FOR DEPARTMENTAL EMPLOYEES" and the “EMPLOYEE
RECEIPT™ attached hereto as Exhibit 13.

Hyatt objects to reference to these specific protections, undoubtedly so Hyatt can
claim that California precedent regarding their interpretation does not apply. These statutes provide
Hyatt with more protection than he would ordinarily be entitled to in Nevada litigation, and would
still be applied by the FTB for Hyatt's benefit Whﬂh:rd.:lr not specifically referenced. Any order
should then simply require that discovery materials be used by the defense for purposes of this
litigation and as required in the FTB"s capacity as a California government agency. Any other
restriction should require a showing of good cause by Hyatt as to specific documents or information.

Hyatt filed a California Part Year Resident retumn for taxable year 1991 with FTB.
That refurn, and other tax and penalty issues, are currently at issue in administrative proceedings now
pending before the FTB in California. It is the FTB's position that all documents or information
bearing on the residency issue sought in the FTB's discovery and received by FTB during this
litigation, or during and as part of the administrative process, whatever its source, is subject to
California disclosure lows as set forth in the California Revenue and Tax Code as outlined in FTB's
proposed protective order. This litigation and the district court’s protective order does not, and
cannot, impact Hyatt's statutory protections with respect to the FTB. Nor can it affect how FTB
conducts that administrative proceeding, including what materials its officials review and consider
in the conduct of those proceedings, or what personnel are or are not permitted to participate.

Hyatt's Answer raises the issue that if he appeals the FTB's final decision to the
California Board of Equalization (“BOE"), the matters incleded in the appeal may be disclosed in
these public proceedings. What Hyatt does not disclose is that he can request that the BOE seal
records which are particularly sensitive, arrange for advance notice from the BOE if it intends to use

-39.
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the sealed items in a public proceeding and petition the California Superior Court for protection.

2 | Instead, Hyatt attempts to avoid the California agency's access by requiring it to come begging to
3 | the Nevada Court for access or proceed with unnecessarily duplicate discovery in the California and
4 | Mevada proceedings which are going on at the same time. This should not be allowed by the MNevada
5 | Court,
[ All of these reasons highlight why the district court abused its discretion in entering
7 | Hyatt's protective arder. This Court should remedy that abuse by either striking the protective order
g | altogether or, in the alternative, by ruling that the FTB's proposed profective order, attached hereto
9 | ag Exhibit 12, be entered instead.
10 DATED this 8* day of August, 2000.
11 McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS
12
13 I
14 B
15 JAMES C. GIUDICI
MATTHEW C. ADDISON
16 BRYAN R. CLARK
JEFF A. SILVESTRI
17 TODD J. DRESSEL
I 241 Ridge Street, 4* Floor
18 P.O. Box 2670
Reno, WV B9505-2670
19 (775) 788-2000
20 Attomeys for Petitioner Franchise Tax Board
21
2|
23
24
25
26 l
27
28
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CERTIFICATE OF MAILING
I hereby centify that I am an employee of McDonald Carano Wilson McCune Bergin
Frankovich & Hicks LLP, and that [ caused 1o be served a true and correct copy of the foregoing -

WRIT OF PROHIBITION on this 8% day of August, 2000, by depositing same in the United States

Mail, postage prepaid thereon to the addresses noted below, upon the following:

Thomas K. Bourkes, Esq.
601 W. Fifth Street, 8th Floor
Los Angeles, CA 90071

Donald J. Kula, Esq,
Riordan & McKinze

300 South Grand Ave., 29th Floor
Los Angeles, California 90071-3109

Thomas L. Steffen, Esqg,
Mark A. Hutchison, Esq.
Hutchison & Steffen
£831 W. Sahara Ave.
Las Vegas, NV 89117

Peter C. Bernhard, Esg.
Bernhard & Leslie

31980 Howard Hughes Parkcway
Suite 330

Las Vegas, NV 89109

Felix Leatherwood, Esq.
Deputy Attorney General
Attorney General's Office
300 South Spring Street
Los Angeles, CA 90013

Honorable Mancy Saitta
Eighth Judicial District Court
of the State of Nevada,

in and for the County of Clark
200 S. Third Street

Las Vegas, NV 89155
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pativion £oF writ of mandamus Or prehibition in Pockst He.
An84D. e cieck of this court =hall Tila the ceply and
appendix previsisnally seceived on huguase O, 2000. Wa dany
the ressl party 4in ALntegest s mwotiona o strike pEopasad
repiies Tilesd on August 21, 2000.

Tre light of our ordaes, Wa dany as most tha rmal party in

intmrast’'s reguest te file a raply in support of lvs motion
for alarifioaTlon.
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I P.2d 1338 (1983) should be rejected. Hyatt’s argument that the California government is not entitled

INTRODUCTION

The Franchise Tax Board of the State of California’s writ petition in Docket No. 36390 (“the
Jurisdictional Writ”) concerns the constitutional and judicial authority of Nevada state courts to
adjudicate real party in interest Gilbert P. Hyatt’s tort claims involving the taxation decisions and
actions of the California government. The FTB asserts in its Jurisdictional Writ that Nevada state
courts do not have subject matter jurisdiction over the conduct involving California’s taxing process
about which Hyatt complains. In the alternative, the FTB asserts that the subject matter jurisdiction
of Nevada state courts is at least limited to the Nevada acts and contacts of the FTB involving Hyatt,
given that California’s own immunity and administrative exhaustion laws apply, at a minimum, to the
FTB’s non-Nevada conduct.

Hyatt’s October 13, 2000 Answer to the FTB’s Jurisdictional Writ includes all varieties of
negative and inflammatory allegations against the FIB, including allegations of bigotry and racial
epithets, which the FTB flatly denies. Hyatt includes these allegations fo try to divert this Court from
the legal issues presented in this writ petition, and to prejudice and predispose this Court against the
FTB. In this regard, Hyatt’s Answer to the Jurisdictional Writ is similar to his Answer to the FTB’s
writ petition in Docket No. 35549 (“the Discovery Writ”), which has been consolidated with the
FTB’s Jurisdictional Writ. Both of Hyait’s Answers include misleading and improper “spin,” self-
serving allegations, misstatements of law and facts, and statements that directly contradict statements
in prior pleadings. Taken together, Hyatt’s two Answers also include a virtual mountain of
documents, reflecting Hyatt’s additional strategy of filing so much paper that this Court is hindered
in its efforts to conduct a full analysis of the issues in these proceedings.

Sifting through all of Hyatt’s paper and rhetoric, Hyatt’s Answer to the Jurisdictional Writ is
legally wrong and fundamentally unsound. Hyait’s request that this Court summarily dispose of the
FTB’s Jurisdictional Writ under State ex rel. Dep't of Transportation v. Thompson, 99 Nev. 358, 662

to application of its own immunity and administrative exhaustion laws as a matter of Full Faith and
Credit is also wrong. The exception to Nevada v. Hall exists, has been applied, and should be applied

to this case. Constitutional choice-of-law and comity principles compel the same conclusion.

2
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Limiting plaintiffs with complaints about the FTB’s taxation actions and decisions to the California
statutory remedies that are available in California courts is both appropriate and fair. See, e.g., Cal.

Rev. and Tax. Code § 21021, Nevada’s own administrative exhaustion/ripeness laws are also a basis

for ending this case, and nothing that Hyatt says supports a contrary conclusion. In the alternative,.
and at a minimum, Hyatt’s case should be limited to litigation over the California government’s
Nevada acts and contacts involving Hyatt, as any other result would reflect a wholesale disregard for
California’s immunity and administrative exhaustion laws.

Hyatt’s case should not be allowed to proceed as if California’s immunity and administrative
exhaustion laws do not exist. The Court should grant writ relief that acknowledges the California
government’s sovereignty over its tax processes.

ARGUMENT
1. The Court is not obligated to accept Hyatt’s unsupported spin.

As an initial matter, Hyatt’s suggestion that this Court must accept as true every “fact” that
Hyatt alleges should be rejected. The FTB’s motion to the district court was not a motion to dismiss
for failure to state a claim. Instcad, it was a motion to dismiss for lack of subject matter jurisdiction
based on evidence, not the pleadings, coupled with an alternative motion for summary judgment that
was based on evidence as well. (See App. Ex. 7.) Eoth types of ‘motions allow the Court to look
beyond the hyperbole in Hyatt's First Amended Complaint and Answer to the FTB’s Jurisdictional
Writ and to consider the actual evidence that was before the district court on the motions. This is what
the Court should do.

At pages 5-16 of the Jurisdictional Writ, the FTB provided the Court with a concise statement
of the undisputed facts with specific record citations. The FTB’s evidence underlying its statement
of facts shows how FTB employees took various actions to try to verify Hyatt’s change of residency
claim. FTB auditors requested relevant information from Hyatt’s taxpayer representatives. (See App.
Ex. 7 at 6-9 (FTB’s Mo.tion for Summary Judgment or Dismissal) (citing App. Ex. 8, Cox Affd.).)
Some FTB information requests required multiple request letters to Hyatt’s representatives; some FTB
information requests were never satisfied despite repeated requests. (See App. Ex. 7 at 6-7 (citing App.
Ex. 8, Cox Aff.).) Some information that Hyatt provided raised more questions with FTB auditors

3
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than it answered. (See App. Ex. 7 at 6-9 (citing evidence in App.Ex. 8, Cox Aff)).) FTB provided
several examples: 1) Hyatt’s various claimed departure dates from California to Nevada; 2) Hyatt’s
failure to account for his whereabouts between late September and late October, 1991, despite
repeated requests; 3) Hyatt’s rental of a Las Vegas apartment well after his claimed moved date; 4)
Hyatt’s credit card information showing substantial California activity after his claimed move; 5)
Hyatt’s false Nevada voter registration, and 6) Hyatt’s patent license agreements signed after Hyatt’s
claimed move that suggested that Hyatt was still in California. (Jurisdictional Writ at pages 7-12.)

The decisions to issue the Notices of Proposed Assessment were based upon many factors that
FTB considered during the course of its attempt to verify Hyatt’s change of residency claim.
Because Hyatt did not provide any information as to where he lived during the critical time period
September 26 — October 20, the statutory presumption of full year residency in Cal. Rev. & Tax
Code § 17016 stood unrebutted. The issue of where he lived September 25 — October 20" was just
one item of information the FTB needed, but as shown in the Petition at 9, Hyatt failed to provide such
information when asked repeatedly. -

The correspondence between the FTB and Hyatt regarding this crucial issue shows how
evasive Hyatt was during the audit process, and how disingenuous he is being now. In the FTB’s
August 2, 1995, tentative position letter, the FTB auditor explained her understanding of the facts at
that time and specifically informed Hyatt’s taxpayer representative that she had no information as to
where Hyatt resided from September 24, 1991 through November 1, 1991 (PBTK 05947, 05952,
05954 and 05955). She concluded the letter with a request that, if her understanding of the facts was
incorrect, she be provided with additional information since her position was still only tentative.
(PBTK 05975).

A complete copy of the audit file is included in Hyatt’s mass of exhibits before this Court. For
the Court’s convenience, another copy of the August 2, 1995 tentative position letter (PBTK 05947-
05986) is submitted as Reply Appendix 1, along with the other audit correspondence cited herein.

Hyatt’s representative responded on August 29, 1995 that while Hyatt’s lease commenced on
November 1, 1991, he actually moved in on a paid pro-rated rent on October 20, 1991. (PBTK05992)
(Reply Appendix Exhibit 2). On August 31, 1995, the FTB responded to this letter specifically asking

4
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consistently provided evasive, incomplete, and illogical responses, the FTB auditors were forced to
take additional action and contact third-parties to verify Hyatt’s claims. Hyatt’s complaints about
these FTB actions ring hollow, as they were a product of his own actions. A person being investigated
cannot give only the information he chooses or otherwise control the investigation, as Hyatt attempted
to do during the audit. See, e.g., NLRB vs. United Aircraft Corp., 200 F. Supp, 48, 51 (D. Conn.
1961), aff'd, 300 F.2d 442 (2d Cir. 1962). Such a person also cannot later complain about the
agency’s decision to take action, as Hyatt is doing in this case. See id. Courts have long rejected
attempts to impose tort liability upon agencies because they did not accept a person’s claim but instead
conducted their own investigation and rejected the claim. See, e.g., Gibson vs. Reynolds, 77 F.Supp.
629, 640 (D. Atk. 1948), aff’d 172 F.2d 95 (8© Cir. 1949), cert. denied, 337 U.S. 925.

Just as a person who seeks damages for alleged injuries must expect the claim will be
investigated, Hyatt had to expect the FTB would check his change of residency claim. Hyatt had no
right to have that audit conducted in complete secrecy, which is what all of his “spin” necessarily
suggests. Haines v. Askew, 368 F. Supp. 369, 376 (M.D. Fla. 1973), aff°d, 417 U.S. 901 (1974).

In addition, much of Hyatt’s “spin” has no basis in fact. The most egregions of Hyatt’s
misstatements are as follows:

Hyattspin: FTB disclosed Hyatt’s secret tec;,hnology. (Hyatt Answer at 12.)

Facts: The FTB never disclosed to any person or entity the details of the technology

Hyatt was working on. In fact, those details were irrelevant to the audit to
determine when Hyatt severed ties to the State of California. Hyatt has not
produced any evidence that the FTB disclosed his “secret” technology.

Hyatt spin: The FTB’s actions resulted in the destruction of his patent licensing business.
(Hyatt Answer at 13.)

Facts: Hyatt’s patent licensing business died when his patents were successfully
challenged, and in effect, became worthless. See Hyatt v. Boone, 146 F.3d
1348 (Fed. Cir. 1998). As Hyatt’s own representative during the audit, Mr.
Cowan, said in his October 13, 1995 letter to Sheila Cox, “Many companies
who produce products that might infringe on patents held b%o ers . . . wail
until the validity of the patent has been tested in court.”” (PBKT 06176 at pg.
2, fn. 1) (emphasis added) (Reply Appendix Exhibit 6).

Hyatt spin: Contacting Fujitsu and Matsushita violated confidentiality and was not
necessary. (Hyatt Answer at 13.)

Facts: Both the Fujitsu and Matsushita a%reemcms contained the identical provision
in § 7.4 authorizing disclosure of their terms and conditions, including the

6
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llaymcnt amounts, to any governmental agency or as otherwise required by |
aw. See Exhibits 4 and 5 to FTB’s reply in support of the Discovery Writ. Aﬂ
the FTB did was send a single page letter to each company asking only what
date they wire transferred pa%mems to Hyatt. Id. at Exhibits 6 and 7. Sheila
Cox wrote Mr. Kemn on March 1, 1995: “Ineed a copy of the bank statement
to determine the dates that the wire transfers were made.” H01531-01538
(Rclplg %)Fcndxx Exhibit 7). She repeated that request on March 23, 1995.
H01627-01635 (Reply Appendix bit 8). A formal legal demand for the
information was made on April 11, 1995. PBTK 05789-05798 (Reply
Appendix Exhibit 9). On April 13, 1995, Mt Kem finally nded but

rovided only the following statement: “Union Bank — Account Name Pretty,

C! , Bru an ent Trust ount. 751

hroeder. eggman and Clark Client Trust Acc * HO1751- (Reply

Appendix Exhibit 10). Faced with such an evasive response, Cox wrote
directly to the Japanese companies asking merely what dates they wired their
payments to Hyatt. :

Hyatt spin: An FTB attomey, Anna Jovanovich, allegedly threatened to extort a settlement
ﬁm Hyattlgs)an alternative to the audit becoming publicly known. (Hyatt
swer at 14. _

Facts: As FTB showed at pages 7-9 of its reply in support of the Discovery Writ, any

settlement would have been a matter of public record requiring disclosure of

Hﬁatt’s name, total amount in dispute, amount of settlement, explanation of

why such a settlement would be in the best interests of the State of California

and an opinion from California Attorncy General as to the overall

- reasonableness of the settlement. Cal. Rev. & Tax Code § 19442, Moreover,

Jovanovich had no authority to even negotiate a settlement. Yet, Hyatt claims
she threatened to make Hyatt’s audit public if he did not settle.

Hyatt spin: Hyatt provided voluminous credit card receipts to the FIB in response to its
request. (Hyatt Answer at 17.) )

Facts: The fact is that none of the credit card receipts produced were for the critical
period of September 25 — November 1, 1991, Instead, they were all for
periods after that time (Cox Aff. at § 12 & Ex. 12 thereto).

Hyatt spin:  Hyatt claims that the lease was signed on October 8, 1991 and that he resided
there until April 1992. (Hyatt Answer at 17.)

Facts: The date of Hyatt’s si e on the lease is October 13, 1991 (PBTK 06051)
SReply Appendix Exhibit 4), and Hyait’s representative previously stated
the audit that Hgatt signed the lease on October 13, 1991 and began his

tenancy on October 20, 1991. (PBTK 06037) (Reply Appendix Exhibit 4).
Thus, it is Hyatt, not the FTB, who is attempting to “fictionalize” the facts and mislead the
Court, by portraying the FTB’s audit activities in apocalyptic terms . The FTB simply audited Hyatt,
and the basic facts about what the FTB did involving Hyatt do not comport with Hyatt’s hyperbole.
The Court should reject Hyatt’s “spin” of these basic facts, and Hyatt’s attempts to distract the Court
with shrill and false accusations of FTB bigotry, racism, and institutional evil. The Jurisdictional Writ
is about facts and legal issues. The FTB’s petition describes the facts and legal issues accurately.

7}
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Hyait’s rhetoric is misplaced.
2. Hyatt’s claim in his Answer that his case “is a tort case,
not a ‘tax-related’ case is just part of his “spin.”

Hyatt’s claim in his Answer that his case “is a tort case, not a ‘tax-related’ case” (Hyatt
Answer at 8) is just part of his “spin.” Hyatt's own Answer to the FTB’s writ petition inexorably links
his claimed run-of-the-mill “tort case” to every taxation decision that the FTB made about him. Hyatt
claims in his Answer that the FTB fraudulently violated a promise to be fair (Hyatt Answer at 3);
litigating this necessarily requires litigation about the fairness or unfaimess of the audit and its result.
Hyatt claims that the FTB considered sources it should not have, and disregarded sources it should
have considered (Hyatt Answer at 13-14); these issues also go to the heart of the FTB’s taxation
decisions. Hyatt also claims that the FTB’s proposed assessments against Hyatt were attempts at
extortion (Hyatt Answer at 14); litigating this requires determining whether the proposed assessments
had any basis in fact, again implicating the FTB’s underlying taxation decisions. In m, everything
about Hyatt’s case involves the FTB’s underlying determinations about Hyatt’s residency, and Hyatt's .
claim that his tort claims are distinct from the California government’s taxation decisions is false.

3. Thompson does not compel or snpport_denial of the FTB’s writ petition.

Hyatt’s claim that granting the FTB’s writ petition “would alter [the] well established
precedent [of] State ex rel. Dep 't of Transportation v. Thompson” is also wrong. (Hyatt Answer at
6-7, 20-23.) Thompson holds that this Court will not entertain writ petitions concerning denials of
dismissal or summary judgment motions as a “general rule,” not as an absolute one. Swith v, Eighth
Judicial Dist. Court, 113 Nev. 1343, 1344-45, 950 P.2d 280, 281 (1997); State ex rel. Dep’t Transp.
v. Thompson, 99 Nev, 358, 662 P.2d 1338 (1983). This Court has discretion to entertain any writ
petition, and “[t]he interests of judicial economy,” not some blanket ban, “remain the primary standard
by which this court exercises its discretion” to entertain writ petitions concerning denials of dismissal
or summary judgment motions. Smith, 113 Nev. at 1344-45, 950 P.2d at 281. Applying this primary
standard, the Court has granted writ petitions similar to the FTB’s where “considerations of sound
judicial economy hafve] militated in favor of granting [them)],” including, among other circumstances,
where “an important issue of law requires clarification.” Id.; see also Snooks v. Ninth Judicial Dist.

8
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Court, 112 Nev, 798, 799-804, 919 P.2d 1064, 1065-1067 (1996); Harvey Lerer, Inc. v. Eighth
Judicial Dist. Court, 111 Nev. 1165, 901 P.2d 643 (1995); State v. Eighth Judicial Dist. Court, 111
Nev. 1023, 899 P.2d 1121 (1995); Lewis v. Second Judicial Dist. Cowt, 113 Nev. 106, 930 P.2d 770
(1997).

The Court’s September 13, 2000 order directing Hyatt to answer the FTB’s writ petition
acknowledges the judicial economy inherent in these writ proceedings. Addressing the jurisdictional
issues in the FTB’s Jurisdictional Writ petition now will minimize the risk that a protracted Nevada
trial in this case would be nullified on jurisdictional grounds after the fact. Neither the Nevada state
courts nor the FTB should be obligated to commit further resources to this heavily litigated case if this
Court agrees with the FTB that the district court has exceeded its subject matter jurisdiction. Thus,
the interests of judicial economy are served by entertaining this petition, not by rejecting it out of
hand, as Hyatt requests.

In addition, Hyatt’s claim that no important issue of law requires clarification in these writ
proceeding is incorrect. (Hyatt Answer at 22-23.) The issues of state sovereignty and respect raised
in the FTB’s writ petition are of paramount importance to California, Nevada, and every other state.
This Court has never ruled on the ability of Nevada state courts to hold the California government
liable in tort for California’s tax audit activities. Tlus Court has also never published an opinion
addressing the Nevada v. Hall exception concerning another state’s exercise of its inherent sovereign
functions. Nevada v. Hall, 440 U.S. 410, 424 n.24 (1979). Only two reported Nevada opinions —
Mianecki (which itself was a writ proceeding) and Hernandez v. City of Salt Lake — cite Nevada v.
Hall, and neither opinion includes an analysis of this important exception. Mianecki v. Second
Judicial Dist. Court, 99 Nev. 93, 658 P.2d 422 (1983); Hernandez v. City of Salt Lake, 100 Nev. 504,
686 P.2d 251 (1984). These important issues are integral components of the FTB’s writ petition, and
the time to resolve these important issues is now,

The FTB’s writ petition challenges the trial court’s subject matter jurisdiction, which is exactly
what writ proceedings are for. See Nev. Rev. Stat. 34.320 (a writ of prohibition “arrests the
proceedings of any tribunal . . . exercising judicial functions, when such proceedings are without or
in excess of the jurisdiction of such tribunal” (emphasis added)). The fact that the FTB’s challenge

9
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involves constitutional limitations only makes these writ proceedings more appropriate and important.
Watson v. Housing Authority of City of North Las Vegas, 97 Nev. 240, 242, 627 P.2d 405, 406-07
(1981) (under Nev. Rev. Stat. 34.320, “jurisdiction has a broader meaning than the concept of
jurisdiction over the parties and subject matter: it includes constitutional limits.”) Hyatt’s claim that
the Court should summarily reject the FTB’s writ petition, allow a lengthy trial in district court, and
then consider these important jurisdictional issues only on appeal, is contrary to this Court’s
established practice, judicial economy, and common sense. The Court should reject Hyatt’s argument
that Thompson requires that this case proceed to trial without resolution of the FTB’s writ petition.
4. Hyatt confuses subject matter jurisdiction with personal jurisdiction.

On multiple occasions in his Answer, Hyatt has confused subject matter jurisdiction with
personal jurisdiction. Hyatt Answer, pages 2 and 67-73. Hyatt's basic argument is that because FTB
agents entered Nevada during their investigation, the district court has personal jurisdiction over FIB.
Since it has personal jurisdiction, Hyatt concludes the district court must be able to hear all of his
“tort” claims — even those based on events that occurred outside Nevada. In a real sense, Hyatt
argues without any authority that since the FTB answered Hyatt’s First Amended Complaint,
California, a sovereign state in our system of cooperative federalism, inexplicably waived its
sovereign immunity to suit and conferred onto Neva;dﬁ subject matter jurisdiction over its internal
constitutional and governmental functions. By arguing notions such as, “personal jurisdiction”,
“gplitting causes of action”, and “tort”, Hyatt is vaulting form over substance. This lawsuit is about
the administrative finding that Hyatt was a California resident from 1991 to 1992 and that he owes
California substantial personal income taxes.

The district court previously ruled that it did not have subject matter jurisdiction over
California’s tax process, Hyatt did not object or seek review this ruling and presumably it is the law
of the case. Hyatt’s response to the dismissal was to reinvent his tax-related claims and dress them
up as tort actions. Because the claims constitute a collateral attack on California’s taxing process they
are beyond the jurisdictional authority of Nevada’s district court.

Furthermore, Hyatt avoided removal to federal court by conceding that his claims were based
solely upon Nevada common law tort theories. See pages 19-20, supra. Hyatt also avoided removal

10
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by limiting his tort claims to only what FTB did in Nevada:
. . . at issue are certain events, i.e. torts, which occurred during the FTB'’s surreptitious
investigations of plaintiff in Nevada. (Agnl 6, 1998 Surreply to FIB’s Reg{y to
Plaintiff’s Opposition to Motion to Quash Service of Process at page 4, lines 20-21);

Plaintiff now seeks relief for the FTB’s past tortious activities against him in Nevada.
(Id. at page 12, lines 10-11);

Plaintiff . . . requests . . . that this Court exercise jurisdiction over the FTB so that it

e a1, s S0y, et committod sganst Novada resident
Hyatt is therefore judicially estopped from now attempting to litigate FTB actions that took place
outside Nevada., See e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663, 668-69, 918 P.2d 314
(1996).

Simply put, the district court does not have subject matter jurisdiction over Hyatt’s causes of
action against California for engaging in its legitimate administrative function of tax assessment and
collection. Regardless of whether the district court has personal jurisdiction over FTB, the lack of
subject matter jurisdiction precludes the district court from adjudicating Hyatt’s remaining tort causes
of action. As pointed out by the United States Supreme Court in Nevada v. Hall 410 U.S. 421 (1978),
“a judgment entered in on State must be respected m another provided that the first State had
jurisdiction over the parties and the subject matter.” (Emphasis added.) Thus, Hyatt’s restaternent
of his tax case against California as a tort constitutes an impermissible and constitutionally barred
collateral attack on another state’s taxing authority which is beyond the subject matter jurisdiction of
the Nevada district court.

5. Hyatt’s Full Faith and Credit analysis is flawed.

Hyait’s response to the FTB’s request for dismissal based on Full Faith and Credit principles
is similarly unpersuasive. Hyatt’s Full Faith and Credit argument contains many components, but
none justifies this Court ignoring California’s immunity and administrative exhaustion laws.

A. Nevada v. Hall confirms, rather than rejects, the validity of the FIB’s Full Faith

and Credit argument.

Hyatt's opening salvo regarding Full Faith and Credit is a claim that Nevada v. Hall, 440 U.S.
410 (1979), rejected the FTB's Full Faith and Credit argument. (Hyatt Answer at 24.) But the FTB’s
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Full Faith and Credit argument is a direct product of Nevada v. Hall and its progeny. The Supreme .
Court in Nevada v. Hall noted that its Full Faith and Credit holding allowing a private plaintiff’s
California lawsuit against Nevada over a California traffic accident “poses no substantial threat to our
constitutional system of cooperative federalism.” Nevada v. Hall, 440 U.S. at 424 n.24. The Supreme
Court also noted that it had no occasion to consider whether other state policies not involved in car
accidents “might require different analysis or a different result.” Id, The Supreme Court further
indicated that suits interfering with a state’s “capacity to- fulfill its own sovereign responsibilities”
were the types of cases that might require this diﬁ'ercnt analysis and result. Id. A variety of courts
have dismissed lawsuits against sister states on the basis of this language in Nevada v. Hall. (See
Jurisdictional Writ at 27-29 (citing cases).) Thus, Nevada v. Hall confirms, rather than rejects, the
viability of the FTB’s Full Faith and Credit argument.

B. Mianecki does not address the Nevada v. Hall exception and concerns a far

different type of case,

Hyatt next claims that Mianecki v. Second Judicial Dist. Court disposes of the FTB’s Full
Faith and Credit argument. (FHyatt Answer at 24.) But neither Mianecki nor any other reported
Nevada case discusses the Nevada v. Hall exception that the Court should apply here. See Mianecki
v. Second Judicial Dist. Court, 99 Nev. 93, 658 P.2d 422 (1983). Furthermore, Mianecki invelved
a Wisconsin parolee’s criminal conduct in Nevada, and two negligence claims for failure to act in
Nevada: (1) Wisconsin’s failure to warn Nevada citizens in Nevada of a sex offender’s propensilties,
and (2) Wisconsin’s failure to supervise the sex offender while he was within Nevada’s borders.
Mianecki, 99 Nev, at 95, 658 P.2d at 423. Hyatt has no similar claims here, and what Hyatt wants to
litigate implicates virtually every facet of the California government’s taxation decisions and actions
involving Hyatt, whether those decisions and actions involved Nevada or not. (See Jurisdictional Writ
at 17-18.) Thus, Hyatt’s case, unlike Mianecki, is not about mere “injurious operational acts
committed within [Nevada’s] borders by employees of sister states.” Mianecki, 99 Nev. at 98, 658
P.2d at 425. Mianecki held that Nevada’s interest in protecting its citizens from such acts outweighed
Wisconsin’s interests in immunity, id., but Hyatt’s case about the California government’s taxation

process — a core sovereignty issue — is far more expansive than a case about such limited acts. These
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considerations require “a different analysis [and] a different result” than Mianecki in this case.
Nevada v, Hall, 440 U.S. at 424 n.24.

In Mianecki, this Court also said Nevada has “a paramount interest in protecting its citizens
from individuals who have been convicted of criminal offenses.” Mianecki, 99 Nev. at 97, 658 P.2d
at 424. But in this casé, unlike Mianecki, Hyatt has failed to articulate a cognizable Nevada policy
or paramount interest that requires protection. Just saying, as Hyatt has said, that Nevada has a
paramount interest in protecting its citizens from governmental tort damage is not enough. Like
California’s immunity laws, Nevada’s immunity laws shield Nevada from governmental tort liability
for a broad variety of acts. In the area of gaming regulation, the Nevada government function most
analogous to California’s taxation function, Nevada’s immunities are even broader by virtue of the
broad waivers that applicants sign, as Hyatt himself notes. In addition, even in those areas where
Nevada has waived its immunity to civil liability, Nevada has limited the compensatory damages
recoverable from the Nevada government to $50,000, and altogether barred the imposition of punitive
damages. Nev. Rev. Stat. § 41,035; accord Cal. Gov’t. Code § 818 (California government immunity
from punitive damages).

These protections of the Nevada government evidence that there is no Nevada policy that
justifies continuation of Hyatt’s case against the California government. They do so by indicating that
not every governmental act has a remedy, and that Nevada government acts like the FTB’s acts do not
give rise to Nevada government liability. Even if such acts by the Nevada government would give
rise to Nevada liability, Nevada’s laws would insulate Nevada government from a large compensatory
damage award, and from any punitive damage award at all. )

Given these considerations, the unfaimess of Hyatt’s interpretation of Mianecki is readily
apparent. Hyatt's interpretation of Mianecki, if accepted, would allow Nevada state court litigation
whenever Nevada residents arc the subjects of a California administrative investigation, because the

rights of Nevada citizens are always involved in such cases. Hyatt’s interpretation of Mianecki, if
accepted, would also allow Nevada courts to ignore California’s own laws, apply only Nevada’s law
regardless of where the California government’s conduct occurred, and hold the California

government liable for an unlimited amount of compensatory and punitive damages, even though the

13

AA002220



rO. BOX 2670

RENOG, NMEVADA B89505-2670

(775) 788-2000

ATTORNEYS AT LAW
- FAM (775) 788-2020

24| RIDGE STREET «

McDoNALD CARANO WiLsoN McCUNE BERGIN FRANKOVICH & HICKS Lir

e 00 a9 O n B WD =

MR N W SRS
& 3 &5 W R B8R REBOxSae 238 s

California government is immune under its own laws, and Nevada law would either bar or sharply
limit recovery if the conduct involved a Nevada government agency.

Hyatt’s interpretation of Mianecki is especially unfair since California offers aggrieved parties
judicial and administrative forums in California in which to bring complaints against California’s
taxing authorities. For instance, California law includes a statutory remedy for the FTB’s reckless
disregard of its policies and procedures, a remedy limited to Califémia’s own courts:

If any officer or employee of the board recklessly disregards board

published procedures, a taxpayer aggrieved by that action may bring an

Gl Rev. & T Codt § 21051(s) (Ronpiasts added, 2"
Given such statutory remedies in California’s own courts (see page 19, infra), Hyatt should not be .
allowed to pursue a2 Nevada common law tort action involving taxation, which is expressly barred
under California immunity and administrative exhaustion laws, Mianecki does not hold to the
contrary, and no Nevada policy interest justifies allowing Hyatt to proceed.

C. Hyatt’s intentional tort and operational act arguments miss the point.

Hyatt’s Full Faith and Credit argument continues with a lengthy analysis of Nevada immunity
laws, concluding that the FTB should be denied immunity because Nc\;ada would permit itself to be
sued for “operational” conduct and “intentional torts.” (Hyatt Answer at 23-37.) But Hyatt’s claim
that Nevada’s immunity laws generally do not immunize such conduct is not evidence that applying
California’s immunity and administrative exhaustion laws to this case would violate Nevada public

‘policy. Hyatt ignores that Nevada has no personal income tax, and therefore no reason to conduct

residency tax audits of individuals, Since Nevada has no personal income tax, fhe Nevada Legislature
has never had to consider whether it would permit the State of Nevada to be sued for “deficient
operational acts” or “intentional torts” involving personal income tax administration. Furthermore,
in the area of Nevada gaming regulation, which involves government investigations analogous to
California tax audits, distinctions among “operational” acts, “discretionary” acts, and “intentional
torts” have substantially less meaning, given the broad waivers that gaming applicants sign.
Moreover, the distinctions among such acts have nothing to do with the administrative exhaustion
laws cited in the FTB’s petition, and Hyatt raises no genuine dispute that California’s and Nevada’s
14 '
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laws regarding administrative exhaustion are substantially the same. Accordingly, the distinctions in
Nevada’s general immunity laws among “discretionary acts”, “operational acts”, and “intentional
torts” are not reasons to deny Full Faith and Credit to California’s specific immunity laws regarding
taxation, or to the California administrative exhaustion laws with which Hyatt did not comply.

In any event, Hyait’s assertions that the FTB acts about which he complains were
“operational” and “intentionally tortious” are unfounded. As the FTB described in its petition,
California law gave the FTB a wide range of powers to conduct audits like the Hyatt audits, and left
the details of those audits to the FTB’s discretion. (Jurisdictional Writ at 34-35.) Where statutory
provisions entrust authority and discretion to a coordinate branch of government, actions taken under
those statutes are generally ruled discretionary, not operational. See, e.g., Becerra v. County of Santa
Cruz, 68 Cal. App. 4 1450, 81 Cal. Rptr. 2d 165 (1998) (county social services department held
immunized for placement and supervision of foster child who was later murdered, under statues
entrusting department employees with authority and discretion fo analyze dependent child’s needs and
interests).

Here, the FTB acted under authority of such statutes, which entrusted the FTB with the
authority to determine how to conduct the Hyatt residency audits, and indeed to “prescribe o/l rules
and regulations necessary” for the enforcement of California’s personal income tax laws. Cal. Rev.
and Tax Code § 19503 (emphasis added); see aiso Jurisdictional Writ at 35. Under the FTB’s own
rules and regulations, the details of how FTB auditors proceecied involving Hyatt were left fo the
auditors’ discretion. (Jurisdictional Writ at 35.) Just because the FTB promulgated rules for the
auditors to follow during audits does not mean that their acts were “operational.” All government
actors, even discretionary actors, are subject to some rules from some source, whether statutory,
regulatory, or otherwise.

In addition, Hyatt’s characterization of the FTB’s conduct as “intentionally tortious™ proves
nothing. Neither the FTB’s “intent” to perform each step of its audits, nor Hyatt’s labeling of the
FTB’s conduct as “intentionally tortious,” transmutes that conduct into an intentional tort. See
Conway v. Circus Circus Casinos, Inc., — Nev. —, 8 P.3d 837, 840 (2000) (“Simply labeling an

employer’s conduct as intentional . . .” does not turn that conduct into an intentional tort) An

15
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intentional tort requires facts showing a deliberate intent to bring about injury, (id.), but Hyatt has.
neither plead nor presented facts suggesting any such deliberate intent here. To the contrary, Hyatt’s
pleading simply shows that the FTB conducted a residency tax audit for tax year 1991 and, at Hyatt’s
request, applied the results of the 1991 audit to the 1992 tax year. The FTB subsequently issued
proposed California tax assessments for tax years 1991 and 1992 against Hyatt that he vehemently
opposes. The facts properly in evidence show that Hyaft’s evasions and the need to check his change
of residency claim, not governmental malice, were why the FTB took the actions and made the
minimal information disclosures that it did. Hyatt’s evasions, and the facts prompting a need to check,
included: (1) unsatisfied information requests.to Hyatt; (2) Hyatt’s multiple claimed move dates; (3)
credit card statements showing dining charges almost exclusively in California in late 1991 and early
1992; (4) a Las Vegas apartment lease with a start date weeks after Hyatt’s claimed move, with no
explanation of where Hyatt lived in the interim; and (5) patent license agreements executed after
I-fyatt’s claimed move listing his California mailing address. (See App. Ex. 7 at 6-9 (citing evidence
in App. Ex. 8, Cox. Aff.).)

Thus, there is nothing about the FTB’s conduct, or Nevada’s own immunity laws, that justifies
denial of Full Faith and Credit to California’s immunity and administrative exhaustion laws in this
case.

D. Hyatt’s cursory discussion of California’s immunity and administrative
exhaustion laws does not demonstrate that Hyatt’s case should proceed.
Hyatt next argues that even California law, specifically California Government Code section
860.2, does not accord the FTB the immunity that it asserts, as it only provides immunity in regard
to “instituting” a tax proceeding, (Hyatt Answer at 36.) But Hyatt is only reading the first half of the
statute, which in its entirety immunizes al/ FIB acts or omissions concerning the application of
California’s tax laws:
Neither a public entity nor a public employee is liable for an injury caused by:

(a) Instituting any judicial or administrative proceeding or action for or
incidental to the assessment or collection of a tax.

(b) An act or omission in the interpretation or application of any law
relating to a tax. Cal. Gov’t Code § 860.2.
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By its owﬁ terms, this statute covers far more than the FTB “instituting™ a tax proceeding. Id. |
The statute immunizes the FTB from liability for all of the acts or omissions of its employees
concerning their application of California’s tax laws, which are the only types of acts or omissions that
Hyatt alleges here. (App. Ex. 4 p.2, 4 (Hyatt First Am. Compl.) (Alleging that all claims concern
acts of FTB employees “within the course and scope of their employment™). The FTB’s immunity
under this statute is not dependent on whether its employees” acts were operational or discretionary,
even if the FTB’s acts here were operational (which they were not). Cal. Gov’t Code § 860.2;
Mitchell v. Franchise Tax Bd., 183 Cal. App. 3d 1133, 228 Cal. Rptr. 750 (1986) (finding FTB
immune under this section in tort action without consideration of any discretionary/operational
distinction). The FTB’s immunity under this stafute is also not dependent on any distinction between
intentional and other torts, even if the FTB’s acts here could be construed as intentional torts (which
they canmot). 1d.; see also Gaies v. Superior Court, 32 Cal. App. 4% 481, 510, 38 Cal. Rptr. 2d 489
(1995) (“[Ulnless an immunity otherwise provides, the [California] governmental tort immunities
apply to intentional tortious conduct.”); Cal, Gov’t Code § 818.8 (immunizing the California
government from 21l intentional or negligent misrepresentation claims for damages, such as those in
Hyatt’s complaint.). Instead, the FTB’s immunity lmde; this statute depends on the subject matter of
the acts (application of California’s tax laws), and that subject matter is precisely what Hyatt
complains about here.!

Predictably, Hyatt also cites to what his counsel (not the FTB’s counsel) called “loopholes”
in California’s immunity laws during the dismissal/summary judgment hearing in the district court,
But as the FTB noted in its writ petition, none of these “loopholes” has any application to Hyatt’s
common law tort case. (Jurisdictional Writ at 24-25.) Furthermore, Hyatt’s Answer contains no

! While this subject-based approach in California Government Code section 860.2 may be
different from the discretionary/operational approach of Nevada’s immunity laws, this does not mean
that the two states’ immunity laws conflict in the context of this case. As described supra: (1) the
Nevada legislature has never had to consider an immunity law concerning personal income tax
administration activities; (2) the discretionary/operational distinction has far less meaning in the
analogous Nevada gaming regulation context, and (3) the FTB’s actions in this case were not
“operational” in any event.
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persuasive authority that he was excused from the claims filing requircments of California Tort Claims
Act, which are a jurisdictional prerequisite to a damages action for “any . . .. injury for which the
State is liable.” Cal, Code Regs., tit. 2, § 630(h) (emphasis added); see also Cal. Govt. Code § 905.2;
Jurisdictional Writ at 24-25. Hyatt’s suggestion that this blanket rule does not apply because his
California tax protest is not an “administrative proceeding,” (Hyatt Answar at 66-67), is a non-
sequitur; the Tort Claims Act requires claims filing no matter how Hyatt characterizes the protest.

Thus, there is no real question about whether application of California’s immunity and
administration exhaustion laws immunize the FTB from Hyatt’s common law tort case. If'this Court
applies those laws, Hyatt’s case in chelida is over. This Court should apply those laws as a Full Faith
and Credit matter.

Applying these California laws would be fully consistent with the general rights and
immunities of taxing agencies. Federal and state courts have long recognized the concepts of absolute
and/or qualified immunity for the acts of governmental agencies and their personnel. See, e.g., Barr
v. Matteo, 360 U.S. 564, 571-72 and 576 (1959); Tenney v. Brandhove, 341 U.S. 367, 377 (1951).
In addition, because taxation is such a vital governmental function, a state may limit suits arising out
of its exercise of the taxation power to its own courts. Kennecott Copper Corp. v. State Tax Com.,
327 U.S. 573, 579-80 (1946) (statute authorizing “an action in any court of competent jurisdiction”
for return of taxes paid under protest limited such actions to Utah’s own courts); Smith v. Reeves, 178
U.S. 436, 438-39, 441 (1900) (suit in federal court against California’s Treasurer for illegal
assessment of taxes by State Board of Equalization was barred because California consented to such
a suit only in its own courts). There is also no basis for Hyatt’s suggestion that recognizing FTB’s
immunity in this case will somehow result in a new legal principle that will subject Nevada citizens
to sinister acts of sister states as Hyatt argues. Just because Nevada courts have no authority to
adjudicate Hyatt’s tort claims, does not mean that Nevadans generally are without legal remedy in
California for alleged FTB wrongdoing. See, e.g., Cal. Rev. & Tax. Code § 21021.

"
i
/
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Hyatt’s argument that the FTB violated its own “policies, procedures, and regulations,” and
thus must be barred from relying on any California laws in this case, is also wrong. Even if these
supposed violations proved that the conduct of FTB auditors involving Hyatt was “operational”
(which they do not), it does not follow that any Nevada ﬁublic policy requires denial of Full Faith and
Credit to California’s immunity and administrative exhaustion laws. As described supra at page 14,
Nevada has never had to consider what immunity it would allow concerning tax activities like the
FTB’s in this case, because Nevada has no personal income tax. In the analogous area of Nevada
gaming regulation, Nevada has particularly broad immunities, given the broad waivers that gaming
applicants sign. In addition, the operational/discretionary distinction has nothing to do with Hyatt’s
indisputable failure to comply with California’s Tort Claims Acts. The FTB’s acts involved tax
administration, a function essential to California’s existence. Allowing this suit to proceed would
interfere with this inherent sovereign function of California, for all of the reasons stated in the FTB’s
petition.

Moreover, California has an express statutory remedy for any possible violation of FTB
policies and procedures. Cal. Rev. & Tax. Code § 2102i. Subsection (a) is a limited statutory waiver
of California’s sovereign iminunity for claims arising out of reckless disregard of FTB published
procedures. The statute expressly limits actions arising from such co:;duct to California’s own
superior courts. /d. (“If any officer or employee of the board recklessly disregards board published
procedures, a taxpayer aggrieved by that action may bring an action for damages against the State of
California in superior court.”) (Bmphasis added). ‘

Such language is not a waiver of sovercign immunity that allows Nevada courts to exercise
subject matter jurisdiction over Hyatt’s case. The language of Section 21021 is more specific than
that found in Kennecott Copper Corp., cited supra at page 18, and Nevada does not even have a
“superior court.” In addition, the process of superior courts in California is limited to the State of
California, see Cal. Civ. Proc. Code § 71, and other California statutes specifically refer to courts of
other states. See Cal. Rev. & Tax Code § 31; Cal. Civ. Proc. Code § 1913. Hyatt has no right to
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proceed with his Nevada common law tort action involving California’s “policies, procedures, and |
regulations” where he had an available statutory remedy in California

As previously discussed at pages 24-25 of the Jurisdictional Writ, at oral argument before the
district court, Hyatt argued that three other “loopholes” in California’s sovereign immunity laws
allowed Nevada courts to hear his case: 1) privacy rights under the California Constitution; 2)
California’s Information Practices Act; and 3) a claimed exception to governmental immunity for
breach of contract. App. Ex. 16 at 30-34 (Tr. of Proceedings). But, Hyatt’s claims are for Nevada
common law torts, not for violation of the California Constitution, any California statute or any
California contract law. In fact, Hyatt avoided removal to federal court by conceding:

“The action is based entirely on Nevada law.” (App. Ex. 14, FTB
FEer}r)lghaE; agd Egl")l-aintiﬂ‘s Motion to Remand) at p. 19, Ins. 2-3.
iy e
under Nevada law.” (Id. at p. 22, Ins. 17-18). (Emphasis added).

In any event, what is significant is that Hyatt now admits in hisHyétt Answer that he has
remedies in California. “California’s Constitution, California’s privacy act, and the California
Taxpayer Bill of Rights all forbid the FTB from engag;ug in the conduct now alleged by Hyatt . . ",
(Hyatt Answer at page 36, line 20 — page 37, line 1.) “California law provides remedies,
constitutional and statutory as opposed to common law, through which an individual may obtain
redress for injuries stemming from conduct akin to the FTB’s actions in this case.” (Hyatt Answer
at page 56, lines 10-12).

In footnote 123 at page 37 of his Answer, Hyatt even quotes the California Information
Practices Act (Cal. Civ. Code § 1798 et seq.) as allowing suit against California to be brought in “any
court of competent jurisdiction.” That, of course, is the same phrase that the U.S. Supreme Court held
in Kennecott Copper limits suits to 2 state’s own courts. When Cal. Civ. Code § 1798 is considered
in conjunction with Cal. Rev. & Tax Code § 21021 and Kennecott Copper, Hyatt’s exclusive remedy
was a statutory action in California’s own courts, not a common law “fort” action in Nevada.

That California can limit suits against it concerning taxation to statutory proceedings in

‘California’s own courts can be easily understood by analogy to federal law:
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The IRS and individual IRS agents are entitled to immunity when, in
the course of collecting income taxes or enforcing income tax laws,
IRS personnel allegedly commit torts. As in Hyatt’s case, the actions
complained of often occur during the course of an investigation to
determine tax liability. Where such actions are based on common law
tort or involve the initiation or continuation of proceedings subject to
further agency adjudication, the IRS and the federal government are
protectccf’ d by sovereign immunity and individual agents arc entitled to
official immunity. See, e.g., Stankevitz v. IRS, 640 F.2d 205 (9* Cir.
1981); Zimmerman v. Spears, 428 F. Supp. 759, 76%W.D. Tex. 1972,
aff’'d 565 F.2d 310 éE. Cir. 1977);, McKenzie v. Moeller, 1976 U.S.
Dist. LEXIS 14610 (E.D. Wis. 1976).

Even actions for wrongful publication to third parties of information
regarding a person’s failure to pay federal income taxes has been
barred against IRS agents based upon their official immunity. See,

e.g., Downey v. Nix, 1977 U.S. Dist. LEXIS 16276 (N.D. Ga. 1977).

IRS agents are also immune from suits in which it is alleged that taxes
were Improperly assessed. See, e.g., Johnson v. District Director of
IRS, 1976 U.S. Dist. LEXIS 12148 (N.D. Ga. 1976).

Hyatt’s argument that federal courts have not granted IRS immunity
for alleged torts committed during an audit is not supported by any
reported case; the cases he cites are based on statutory claims not
common law torts. For le, Hyatt cites to pages 127-28 of a book
entitled “Invasion of Privacy” by Louis R. Mizell as evidence that the
IRS has been held liable for invasion of privacy. That case, however,
is reported as Ward v. United States, 973 F. Supp. 996 (D. Colo. 1997)
and involved statutory claims, not common law tort claims.

Federal law is clear; the United States retained its sovereign immunity
(ie. privilege) against tort claims that arise out of the conduct of an
IRS audit; Congress waived sovereign mmumri' and created a
statutory right to sue for improper conduct in the collection of a federal
tax; but retained sovereign immunity against suits secking money
damages based upon illegal determination of a federal tax obligation.
Title 26 U.S.C. § 7433; Miller v. United States, 66 F.3d 220, 222-23
(9% Cir. 1995), cert. denied 517 U.S. 1103.

Just as Congress waived the federal government’s sovereign unmumty and created statutory
remedies for federal taxpayers who allege improper (i.e. “tortious”) conduct by IRS agents under 26
U.S.C. § 7433, so too California has created a statutory remedy which limits da.mage actions against
the FTB concerning taxation to California’s own courts under Cal. Rev. & Tax Code § 21021.

In any event, the acts of FTB’s employees did not violate any policies or procedures of the
FTB. California law expressly authorizes disclosure of identifying information to third parties during

A return or return information may be disclosed in an judicial or
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administrative proceeding pertaining to tax administration, if any of the
following appgr:

(a) The taxpayer is a party to the proceeding, or the proceeding arose

out of, or in connection with, determining the taxpayer’s civil or

criminal liability. ... Cal. Rev. & Tax. Oéife § 19545.
See also Franchise Tax Bd. v. Superior Court, 164 Cal. App. 3d 526, 537, 210 Cal. Rptr. 605 (1985)
(FTB investigations regarding tax liability matters are “administrative inquiries”); ¢f. Norman E,
Duguette Inc. v. Commissioner of Internal Revenue, 110 F.Supp.2d 16, 20 (D.C. Cir. 2000) (audits
are administrative proceedings under virtually identical federal statute.). The FTB auditor disclosures
of minimal identifying information about Hyatt to third parties in the course of the FTB’s audits was
fully consistent with this law, and with the FTB’s “policies, procedures and reguiaﬁons.” The
information disclosed to third parties af most revealed Hyatt’s name, address, social security number,
and selection for audit.

F. Hyatt’s analysis of the Nevada v. Hall exception is designed to mislead.

Hyatt’s claim that the “so-called exception to Nevada v. Hall” has no application to this case
is structured as if Hyatt’s own California tax protest is the only California “sovereign responsibility”
that counld conceivably be threatened by Hyatt’s lawsuig. Nevada v. Hall, 440 U.S. at 424 n.24. But
allowing this action to proceed has had, and would have, effects not only on the protest process, but
on many other components of California’s residency audit program as well. Hyatt’s case has already
consumed hundreds of hours of otherwise productive auditor time in depositions by Hyatt’s counsel.
In addition, the district court’s December 21, 1999 protective order that is the subject of the FTB’s
Discovery Writ purports to preclude FTB from using evidence that the FTB develops during the
defense of this case in the Hyatt protest, unless the FTB goes through procedures imposed by the
Nevada court. Furthermore, the detrimental effects of Hyatt’s lawsuit that are described in the FTB’s
Jurisdictional Writ are not exclusive. Hyatt's case, if allowed to proceed, would also do the following:

L] Chill the FTB’s performance of its public duties, setting a precedent for

| i i e e

L] Effectively preclude FTB from conducting audits in Nevada without

some unspecified prior approval of Nevada courts or agencies (see
Hyatt’s First Amended Complaint (“FAC”) at 1§ 22 and 32);
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[ ] Discourage FTB from roaching or questioning neighbors,
businesses, govemmental Dggialls or others in Nevada WilO may have
pertinent information conccrm.nﬁ long-time California taxpayers’
claims of change of residency to Nevada (FAC { 34);

] Deter the FIB from using a person’s name, address and social security
number to identify that person during an audit due to the risk of
litigation (FAC Y 35, 41, 42 and 62);

° Deter the FTB from sending its standard “Demand for Information”
form and other requests for information into Nevada (FAC Y 46, 55,
56, and 62);

L] Set a precedent that merely telling a third party FTB is auditing a
person — and therefore is seeking information — could be tortious
(FAC 1 34, 46 and 47);

° Militate in favor of the FTB conducting residency audits in total
?_ecrecy, running the risk that the FTB will not uncover all relevant
acts;

® Allow the person being audited to control the audit process as well as
the decision-making process; and

(] Impose a fiduciary obligation (FACJ. 71) between FTB and California
taxpayers who claim to move to another state (FAC { 60), even though,
as a matter of law, no such fiduciary relationship exists. (Schaut v.
First Federal Savings & Loan Ass 'n of Chicago, 560 F. SL?X 245, 246
(N.D. 11l. 1983), appeal dismissed without opinion, 735 F.2d 1366 (7th
Cir. 1984)).

Hyatt argues that the FTB has not provided the requisite proof that his lawsuit interferes with
the FTB’s capacity to fulfill its sovereign taxation responsibilities. (Hyatt Answer at 49-51.) But all
of the above effects can be divined from the record, and from ordinary common sense. Hyatt’s lawsuit
does interfere with the FTB’s capacity to fulfill its sovereign taxation responsibilities, and would do
so even more if allowed to proceed. This militates in favor of this Court applying California’s
immunity and administrative exhaustion laws and ending this case.

G. The Supreme Court’s recent sovereign immunity cases fully support the FTB’s

mandamus petition.

Hyatt is correct that none of the Supreme Court’s recent sovcréign immunity decisions
expressly overrule Nevada v. Hall. But as the FTB described at pages 29-30 of its petition, these cases
confirm that the Nevada v. Hall exception should apply fully to this case. The Supreme Court’s recent

cases Teflect an ever-increasing respect for sovereign dignity, an expansive view of sovereign
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immunity, and an unwillingness to intrude on a state’s own sovereign duties. In so doing, they

underscore the importance of the Nevada v. Hall exception, counter Hyatt’s claim that the exception
is not viable, and compel application of that exception to this case.
6. Hyatt’s choice of law analysis is similarly flawed.

Hyatt’s claim that Nevada v. Hall and Mianecki conclusively prove that California laws should
not be applied as a Constitutional Choice of Law matter is wrong. The FTB’s petition describes fully
how faimess and the parties’ expectations compel application of California’s immunity and
administrative exhaustion laws. (See Jurisdictional Writ at 30-32.) If these laws are not applied, and
this case is not dismissed, Nevada courts and juries would effectively regulate California’s tax

collection process. At the same time, applying California law is not unfair, since Hyatt admittedly

was a long-time resident who enjoyed the benefits and privileges of living in California for many
years while he developed his computer technologies. Hyatt also was, and still is, pursuing his
California remedies as to the audit and to his tax liability.

In contrast, what would be patently unfair is to treat California’s immunity and administrative
exhaustion laws as if they do not exist in this case, mercly because Hyatt allegedly crossed the
California state line into Nevada. Fully 96.8% of the FTB’s audit man hours involving Hyatt were
expended in California , and only 3.2% in Nevada? Ali decisions to propose additional assessments
against Hyatt were made in California, and all administrative review occurred in California. The audit
activity and administration was done by the California government, and Hyatt is pursing his
administrative remedies and review in California at the present time. California law also provides
various statutory remedies in Californiz’s superior courts for certain improper FTB conduct causing
injury. Given these considerations, it is patently unfair and contrary to expectations to view all of the
FTB’s conduct in this case solely through the lens of Nevada law.

2An analysis of the man hours related to the audit itself, exclusive of administrative review
by the FTB protest office (the first stage of review), was 624 total man hours, The number of man
hours allocated to any activity in Nevada (less than three business days) was approximately 20 man
hours. (Affidavit of Sheila Cox, 0005-11 at ] 34). The ratio of California man hours to Nevada man
hours was 624 to 20, or 96.8% to 3.2%.
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7. Hyatt’s comity analysis is unpersuasive. .

At pages 56-63 of his Answer, Hyatt argues that comity does not “require” Nevada to defer
to California in this case. But the issue before this Court is not whether comity “requires” Nevada
to defer to California (as Hyatt states the issue), Instead, the issue is whether Nevada should grant
comity to California.

As described supra at pages 12-14, Nevada has no policy interest that justifies allowing
Hyatt’s case to proceed. To the contrary, as described at pages 35-37 of the Jurisdictional Writ,
Nevada has a special interest in extending comity to the FTB in this case. Mianecki directs the Court
to determine if Nevada would permit itself to be sued if the FTB was a Nevada agency. Mianecki, 99
Nev. at 96-97, 658 P.2d at 424. Accordingly, this Court should not deny comity without first deciding
that a Nevada agency doing what FTB did would be subject to Hyatt’s tort claims. That means
whatever this Court allows the district court to do to the FTB in this case, it will be doing to Nevada’s
own agencies that conduct interstate investigations, especially the State Gaming Control Board
(“GCB”) and the Nevada Gamihg Commission (“Commission”).

The FTB explained in its Jurisdictional Writ how the breadth and scope of the public duties
of the Nevada gaming authorities to investigate and protect the State’s primary tax source is not
limited to gaming licensees or applicants, but also incluécs the power to investigate third parties, and
is not limited to Nevada’s territorial boundaries. The GCB sends its agents and investigators all
around the country, even all around the world, to conduct the investigations thé GCB itself deems
necessary to perform Nevada’s inherent sovereign function of regulating the Nevada gaming industry
and protecting Nevada’s revenues. If Nevada declines to extend comity to California in this case,
which is based upon an FTB tax audit, then other forums will be mare likely to deny comity to Nevada
in similar tort suits against the GCB for doing its job.

Hyatt argues that the potential impact of this case upon Nevada’s own agencies, especially the
GCB and Commission is misleading. (FHyatt Answer at pages 60-63.) But Hyatt's argument reflects
a serious lack of knowledge of the GCB’s public duties, and no concept at all of the potential impact
of this case on Nevada’s own inherent sovereign responsibility to regulate the gaming industry and

protect state revenues.
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At pages 60-63 of his Answer to the Jurisdictional Writ, Hyatt challenges the FTB’s analogy | -

to the GCB on the grounds that:

“the inquiry and investigative powers of Nevada’s gaming a gcncics are based on the

ﬁxﬁ%ﬁi ;:1 :{gsntlp c]faﬁf?:i gg%i crtlw;li'wnzauan of the applicant.” Hyatt Answer at p. 60,

But while applicants for gaming licenses sign application forms consenting to GCB
investigations, third partics who become the subject of GCB investigation do not sign such forms
(unless they decide to file an application after being called forward for a finding of suitability). Yet,
the GCB has full and complete authority to investigate non-applicent third parties in order to carry out
the GCB’s public duty of regulating the Nevada gaming industry and protecting state revenues.
Indeed, under Hyatt’s limited view of the GCB’s investigative powers, those drganized crime figures
from around the country who are currently in jail for having hidden interests in Nevada casinos and
skimming gaming revenues would be surprised to hear the GCB never had the authority to investigate
them because they did not file gaming applications. See generally, United States v. De Luna, 763 F.2d
897 (8th Cir. 1985), cert. denied, 474 U.S. 980. Perhaps the GCB itself would be even more surprised
to learn that its investigative powers are limited to only those who file applications for licensure and
consent to GCB investigations.

Hyatt’s argument at pages 61-62 that a Nevadé gaming license is a privilege is completely
nonsensical. Because Hyatt claimed a change of residency in his 1991 California state income tax
return, FTB had a public duty and was privileged to conduct an audit of claim. See, cases cited at
pages 5-6, supra.

Finally, at pages 62-63 of his Answer, Hyatt argues that the GCB does not commit torts in
other states because gaming applicants consent to investigation. The GCB investigates third parties
wherever and whenever the Nevada gaming authorities themselves decide it is in their public duty to
do so. The GCB conducts interstate (and international) investigations just like the FTB conducted a
tax audit, part of which was done in Nevada. As previously shown, FTB conducted an audit, not a
tort. Nevertheless, Hyatt has been able to drag the FTB through nearly three years of litigation over
his tort claims.

If Nevada declines to extend comity to California in this case, then other forums will be more
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likely to entertain tort suits against the GCB by third parties Whl;} the GCB decides to investigate for -
whatever reason. It is those third parties who never apply for licensure who will be able to sue the
GCB for the type of “tort” claims Hyatt is asserting against FTB in this case. As FTB said in its writ,
the State of Nevada has a special interest in extending comity to California in this case.
8. Hyatt’s analysis of Nevada’s administrative
exhaustion laws displays Hyatt’s hypocrisy.

At pages 38-39 of its Jurisdictional Writ, the FTB argued that the district court was also
obligated to dismiss thi# case under Nevada’s own administrative exhaustion and ﬁpenes§ law. The
FTB showed that Nevada applies its ripeness doctrine to preclude jurisdiction over claims based upon
a plaintiff’s anticipation of final administrative adjudication. See, e.g., Resnick v. Nevada Gaming
Com’n, 104 Nev. 60, 65-66, 752 P.2d 229 (1988). As in Resnick, Hyatt is attempting to sue the FTB
for matters that are still being adjudicated administratively. The FTB also showed that the proper
procedure for raising a claim of an illegal; i.e., “extortionate,” tax agency proceeding is as a defense
in the tax enforcement proceeding itself. See Stankevitz v. IRS, 640 F.2d 205, 206 (9th Cir. 198).

In his Answer at pages 63-67, Hyatt argues that Faulkner v. University of Tennessee, 627
So.2d 362 (Ala. 1992), cert. denied, 510 U.S. 1101 (1994), and Ambassador Ins. Co. v. Feldman, 95
Nev. 538, 598 P.2d 630 (1979) are dispositive on ﬂﬁs issue against FTB. Hyatt argues that the
ongoing tax proceedings in California do not allow him to sue FTB for money damages, so therefore
he has no administrative remedy to exhaust in California.

Hyatt’s argument that he cannot suc FTB for tort damages in the ongoing proceedings
completely begs the question. The tax proceedings will determine Hyatt’s residency and tax status
for 1991 and 1992. That determination will necessarily decide if the Notices of Proposed Assessments
were valid or invalid. As previously shown, his complaint here is that the entire audit itself was
“extortionate” and therefore tortious. See pages 3-8, supra. Hyatt should not be allowed to sue FTB
at the very least until there is a final decision on the andit.

Hyatt also argues that the cases cited by FTB have no relevance, but it is Hyatt who has
miscited the case law. In Faulkner, the Alabama Supreme Court said:

We note that before exhaustion of administrative remedies becomes an issue
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persons like Faulkner.

627 So.2d at 365 (footnote omitted). There was no administrative remedy in that case for two reasons:
1) the University of Tennessee had no established procedures for Faulkner to challenge the decision
to rescind his degree; and 2) the letter to him from the graduate schooi dean offering a hearing itself
stated the University had already “judged [Faulkner’s] dissertation to lack evidence of original work
and to constitute essentially duplication of material in the [Frost] reports.” Id. at 363-64. Here, in
contrast, the Proposed Notices of Assessment against Hyatt are by their very nature tentative and
subject to change based upon further evidence that Hyatt is presenting to the FTB.

The sole issue addressed by the Nevada Supreme Court in Ambassador Ins. Corp. v. Feldman
was whether private party insurance companies who sued another private party insurance agency for
defamation were precluded from pursuing such an action until the Insurance Commission made a
decision concerning a dispute between those two private parties. Neither the Insurance Commissioner
nor the State of Nevada were parties to the defamation suit. Such a private defamation action was
outside the Insurance Commissioner’s authority to consider; therefore, there was no administrative
agency remedy to exhaust.

Contrary to Hyatt’s argument, neither case hés much to do with this case, and neither is
dispositive on anything that is relevant to FTB’s administrative exhaustion and ripeness argument.
Since Hyatt is suing the FTB for matters that are still being decided in the administrative adjudication
process, his case should be barred by Nevada’s own administrative exhaustion and ripeness law.

Finally, Hyatt’s argument that Nevada’s own administrative exhaustion and ripeness laws have
no application to this case evidences Hyatt's hypocrisy. On the one hand, Hyatt asks this Court to
disregard California’s immunity and administrative exhaustion laws, and make Nevada law the start
and end of this Court’s inquiry. But on other hand, when faced with adverse Nevada law on
administrative exhaustion and ripeness, Hyatt argues that this adverse Nevada law does not apply.
Hyatt’s pick-and-choose strategy should be rejected, and the Court should dismiss this case under
Nevada’s own administrative exhaustion and ripeness law.

i
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9, Hyatt’s response to the FTB’s alternative writ petition is flawed. .

Finally, Hyatt’s response to the FTB’s alternative writ pefition is unpersuasive. Hyatt
completely ignores that he once promised the Nevada federal court, to which the FTB originally
removed this case, that his claims “stem strictly from the FTB’s tortious actions directed against him
as a Nevada citizen within the State of Nevada.” (See Jurisdictional Writ at 15 (emphasis added).)
Hyatt also completely ignores that he also told the federal court that he “seeks relief for the FTB’s past
tortious activities against him in Nevada,” asking that Nevada exercise jurisdiction over the FTB “so
that it will be required to answer for its tortious conduct committed against a Nevada resident in
Nevada.” (Id. at n. 4 (emphasis added).) Unlike Hyatt, this Court should not ignore these statements,
which are sufficient in and of themselves to estop Hyatt from opposing the FTB’s alternative writ
request, See. e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663, 668-69, 918 P.2d 314 (1996).

Even apart from these glaring omissions, Hyatt’s Answer to FTB’s alternative writ petition
is flawed. Hyatt claims that there is no authority for the FIB's alternative request, but there are
numerous supporting authorities cited in the FTB’s Jurisdictional Writ. (See Jurisdictional Writ at 39-
43.) As a matter of Full Faith and Credit, choice of law, comity, and basic common sense, Hyatt
cannot prosecute a Nevada common law tort action that includes litigation over California internal,
non-Nevada acts and contacts of the California @vmmt that are not actionable in tort in California.
Just because Hyatt allegedly crossed the California state line does not change what the California
government did within California, or what laws regulate the California government’s non-Nevada
conduct. Applying anything other than California law to such conduct makes no sense, and not a
single California law allows Hyatt to recover for alleged common law torts incident to California’s
application of its tax laws.

Hyatt argues that he should be allowed to litigate in Nevada over everything that the California
government did to him, because to hold otherwise would “split” his claims. But all of the cases Hyatt
relies on for his “no splitting” argument involved service of process issues, personal jurisdiction, and
venue. None of them even addresses subject matter jurisdiction, let alone the exercise of subject
matter jurisdiction over tort claims involving a sister state’s acts within its own boundaries that are

not actionable in common law tort under the sister state’s own laws.
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For example, Sweeney v, Schultes, 19 Nev. 53, 54 (1885) was an action for recovery of real |
property and damages for wrongful possession. The plaintiff was not suing a nonresident for acts‘
outside the state. Hyatt takes the statement: “After this appearance the court had jurisdiction to
proceed and grant any relief to which the plaintiff was entitled, regardless of the mistake in the form
of the notice inserted m the summons” (id. at 57), completely out of context.

Gans v. M.D.R. Liguidating Corp., 1990 WL 2851 (Del. Ch. Jan. 10, 1990) was an action to
enforce a contract to provide retirement benefits brought against the corporate directors at the time of
dissolution. Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 (S.D. N.Y.
1978) was an action for unfair competition, and Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F.
Supp. 141 (S.D. N.Y. 1958) was for copyright infringement. In all of those cases, the courts had
subject matter jurisdiction over all the asserted claims. That is not the situation in this case.

Finally, Hyatt’s “no splitting™ argument is completely refuted by long practice, especially in
federal courts, where a court often may lack subject matter jurisdiction over some claims but not
others. Such claims are “split” when the court dismisses some, but not all of the claims before the
court. See, e.g, 28 U.S.C. § 1367(c) (specifying situations in which 2 federal district court may decline
to exercise supplemental jurisdiction over a claim). In fact, the district court “split” Hyatt’s claims
when it dismissed Hyatt’s First Cause of Action for deélaratory relief.

At a minimum, California’s laws immunize the California government from common law tort
liability for its California internal, non-Nevada taxation conduct involving Hyatt. A Nevada trial
involving litigation over such non-actionable conduct is not proper, and justifies, at a minimum,
granting the FTB’s alternative writ request.

DATED this 26™ day of December, 2000.

THOMAS R.C. WILSON

dfiomeys for Petitioner Franchise Tax Board
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I P.2d 1338 (1983) should be rejected. Hyatt’s argument that the California government is not entitled

INTRODUCTION

The Franchise Tax Board of the State of California’s writ petition in Docket No. 36390 (“the
Jurisdictional Writ”) concerns the constitutional and judicial authority of Nevada state courts to
adjudicate real party in interest Gilbert P. Hyatt’s tort claims involving the taxation decisions and
actions of the California government. The FTB asserts in its Jurisdictional Writ that Nevada state
courts do not have subject matter jurisdiction over the conduct involving California’s taxing process
about which Hyatt complains. In the alternative, the FTB asserts that the subject matter jurisdiction
of Nevada state courts is at least limited to the Nevada acts and contacts of the FTB involving Hyatt,
given that California’s own immunity and administrative exhaustion laws apply, at a minimum, to the
FTB’s non-Nevada conduct.

Hyatt’s October 13, 2000 Answer to the FTB’s Jurisdictional Writ includes all varieties of
negative and inflammatory allegations against the FIB, including allegations of bigotry and racial
epithets, which the FTB flatly denies. Hyatt includes these allegations fo try to divert this Court from
the legal issues presented in this writ petition, and to prejudice and predispose this Court against the
FTB. In this regard, Hyatt’s Answer to the Jurisdictional Writ is similar to his Answer to the FTB’s
writ petition in Docket No. 35549 (“the Discovery Writ”), which has been consolidated with the
FTB’s Jurisdictional Writ. Both of Hyait’s Answers include misleading and improper “spin,” self-
serving allegations, misstatements of law and facts, and statements that directly contradict statements
in prior pleadings. Taken together, Hyatt’s two Answers also include a virtual mountain of
documents, reflecting Hyatt’s additional strategy of filing so much paper that this Court is hindered
in its efforts to conduct a full analysis of the issues in these proceedings.

Sifting through all of Hyatt’s paper and rhetoric, Hyatt’s Answer to the Jurisdictional Writ is
legally wrong and fundamentally unsound. Hyait’s request that this Court summarily dispose of the
FTB’s Jurisdictional Writ under State ex rel. Dep't of Transportation v. Thompson, 99 Nev. 358, 662

to application of its own immunity and administrative exhaustion laws as a matter of Full Faith and
Credit is also wrong. The exception to Nevada v. Hall exists, has been applied, and should be applied

to this case. Constitutional choice-of-law and comity principles compel the same conclusion.

2
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Limiting plaintiffs with complaints about the FTB’s taxation actions and decisions to the California
statutory remedies that are available in California courts is both appropriate and fair. See, e.g., Cal.

Rev. and Tax. Code § 21021, Nevada’s own administrative exhaustion/ripeness laws are also a basis

for ending this case, and nothing that Hyatt says supports a contrary conclusion. In the alternative,.
and at a minimum, Hyatt’s case should be limited to litigation over the California government’s
Nevada acts and contacts involving Hyatt, as any other result would reflect a wholesale disregard for
California’s immunity and administrative exhaustion laws.

Hyatt’s case should not be allowed to proceed as if California’s immunity and administrative
exhaustion laws do not exist. The Court should grant writ relief that acknowledges the California
government’s sovereignty over its tax processes.

ARGUMENT
1. The Court is not obligated to accept Hyatt’s unsupported spin.

As an initial matter, Hyatt’s suggestion that this Court must accept as true every “fact” that
Hyatt alleges should be rejected. The FTB’s motion to the district court was not a motion to dismiss
for failure to state a claim. Instcad, it was a motion to dismiss for lack of subject matter jurisdiction
based on evidence, not the pleadings, coupled with an alternative motion for summary judgment that
was based on evidence as well. (See App. Ex. 7.) Eoth types of ‘motions allow the Court to look
beyond the hyperbole in Hyatt's First Amended Complaint and Answer to the FTB’s Jurisdictional
Writ and to consider the actual evidence that was before the district court on the motions. This is what
the Court should do.

At pages 5-16 of the Jurisdictional Writ, the FTB provided the Court with a concise statement
of the undisputed facts with specific record citations. The FTB’s evidence underlying its statement
of facts shows how FTB employees took various actions to try to verify Hyatt’s change of residency
claim. FTB auditors requested relevant information from Hyatt’s taxpayer representatives. (See App.
Ex. 7 at 6-9 (FTB’s Mo.tion for Summary Judgment or Dismissal) (citing App. Ex. 8, Cox Affd.).)
Some FTB information requests required multiple request letters to Hyatt’s representatives; some FTB
information requests were never satisfied despite repeated requests. (See App. Ex. 7 at 6-7 (citing App.
Ex. 8, Cox Aff.).) Some information that Hyatt provided raised more questions with FTB auditors

3
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than it answered. (See App. Ex. 7 at 6-9 (citing evidence in App.Ex. 8, Cox Aff)).) FTB provided
several examples: 1) Hyatt’s various claimed departure dates from California to Nevada; 2) Hyatt’s
failure to account for his whereabouts between late September and late October, 1991, despite
repeated requests; 3) Hyatt’s rental of a Las Vegas apartment well after his claimed moved date; 4)
Hyatt’s credit card information showing substantial California activity after his claimed move; 5)
Hyatt’s false Nevada voter registration, and 6) Hyatt’s patent license agreements signed after Hyatt’s
claimed move that suggested that Hyatt was still in California. (Jurisdictional Writ at pages 7-12.)

The decisions to issue the Notices of Proposed Assessment were based upon many factors that
FTB considered during the course of its attempt to verify Hyatt’s change of residency claim.
Because Hyatt did not provide any information as to where he lived during the critical time period
September 26 — October 20, the statutory presumption of full year residency in Cal. Rev. & Tax
Code § 17016 stood unrebutted. The issue of where he lived September 25 — October 20" was just
one item of information the FTB needed, but as shown in the Petition at 9, Hyatt failed to provide such
information when asked repeatedly. -

The correspondence between the FTB and Hyatt regarding this crucial issue shows how
evasive Hyatt was during the audit process, and how disingenuous he is being now. In the FTB’s
August 2, 1995, tentative position letter, the FTB auditor explained her understanding of the facts at
that time and specifically informed Hyatt’s taxpayer representative that she had no information as to
where Hyatt resided from September 24, 1991 through November 1, 1991 (PBTK 05947, 05952,
05954 and 05955). She concluded the letter with a request that, if her understanding of the facts was
incorrect, she be provided with additional information since her position was still only tentative.
(PBTK 05975).

A complete copy of the audit file is included in Hyatt’s mass of exhibits before this Court. For
the Court’s convenience, another copy of the August 2, 1995 tentative position letter (PBTK 05947-
05986) is submitted as Reply Appendix 1, along with the other audit correspondence cited herein.

Hyatt’s representative responded on August 29, 1995 that while Hyatt’s lease commenced on
November 1, 1991, he actually moved in on a paid pro-rated rent on October 20, 1991. (PBTK05992)
(Reply Appendix Exhibit 2). On August 31, 1995, the FTB responded to this letter specifically asking

4
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consistently provided evasive, incomplete, and illogical responses, the FTB auditors were forced to
take additional action and contact third-parties to verify Hyatt’s claims. Hyatt’s complaints about
these FTB actions ring hollow, as they were a product of his own actions. A person being investigated
cannot give only the information he chooses or otherwise control the investigation, as Hyatt attempted
to do during the audit. See, e.g., NLRB vs. United Aircraft Corp., 200 F. Supp, 48, 51 (D. Conn.
1961), aff'd, 300 F.2d 442 (2d Cir. 1962). Such a person also cannot later complain about the
agency’s decision to take action, as Hyatt is doing in this case. See id. Courts have long rejected
attempts to impose tort liability upon agencies because they did not accept a person’s claim but instead
conducted their own investigation and rejected the claim. See, e.g., Gibson vs. Reynolds, 77 F.Supp.
629, 640 (D. Atk. 1948), aff’d 172 F.2d 95 (8© Cir. 1949), cert. denied, 337 U.S. 925.

Just as a person who seeks damages for alleged injuries must expect the claim will be
investigated, Hyatt had to expect the FTB would check his change of residency claim. Hyatt had no
right to have that audit conducted in complete secrecy, which is what all of his “spin” necessarily
suggests. Haines v. Askew, 368 F. Supp. 369, 376 (M.D. Fla. 1973), aff°d, 417 U.S. 901 (1974).

In addition, much of Hyatt’s “spin” has no basis in fact. The most egregions of Hyatt’s
misstatements are as follows:

Hyattspin: FTB disclosed Hyatt’s secret tec;,hnology. (Hyatt Answer at 12.)

Facts: The FTB never disclosed to any person or entity the details of the technology

Hyatt was working on. In fact, those details were irrelevant to the audit to
determine when Hyatt severed ties to the State of California. Hyatt has not
produced any evidence that the FTB disclosed his “secret” technology.

Hyatt spin: The FTB’s actions resulted in the destruction of his patent licensing business.
(Hyatt Answer at 13.)

Facts: Hyatt’s patent licensing business died when his patents were successfully
challenged, and in effect, became worthless. See Hyatt v. Boone, 146 F.3d
1348 (Fed. Cir. 1998). As Hyatt’s own representative during the audit, Mr.
Cowan, said in his October 13, 1995 letter to Sheila Cox, “Many companies
who produce products that might infringe on patents held b%o ers . . . wail
until the validity of the patent has been tested in court.”” (PBKT 06176 at pg.
2, fn. 1) (emphasis added) (Reply Appendix Exhibit 6).

Hyatt spin: Contacting Fujitsu and Matsushita violated confidentiality and was not
necessary. (Hyatt Answer at 13.)

Facts: Both the Fujitsu and Matsushita a%reemcms contained the identical provision
in § 7.4 authorizing disclosure of their terms and conditions, including the

6
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llaymcnt amounts, to any governmental agency or as otherwise required by |
aw. See Exhibits 4 and 5 to FTB’s reply in support of the Discovery Writ. Aﬂ
the FTB did was send a single page letter to each company asking only what
date they wire transferred pa%mems to Hyatt. Id. at Exhibits 6 and 7. Sheila
Cox wrote Mr. Kemn on March 1, 1995: “Ineed a copy of the bank statement
to determine the dates that the wire transfers were made.” H01531-01538
(Rclplg %)Fcndxx Exhibit 7). She repeated that request on March 23, 1995.
H01627-01635 (Reply Appendix bit 8). A formal legal demand for the
information was made on April 11, 1995. PBTK 05789-05798 (Reply
Appendix Exhibit 9). On April 13, 1995, Mt Kem finally nded but

rovided only the following statement: “Union Bank — Account Name Pretty,

C! , Bru an ent Trust ount. 751

hroeder. eggman and Clark Client Trust Acc * HO1751- (Reply

Appendix Exhibit 10). Faced with such an evasive response, Cox wrote
directly to the Japanese companies asking merely what dates they wired their
payments to Hyatt. :

Hyatt spin: An FTB attomey, Anna Jovanovich, allegedly threatened to extort a settlement
ﬁm Hyattlgs)an alternative to the audit becoming publicly known. (Hyatt
swer at 14. _

Facts: As FTB showed at pages 7-9 of its reply in support of the Discovery Writ, any

settlement would have been a matter of public record requiring disclosure of

Hﬁatt’s name, total amount in dispute, amount of settlement, explanation of

why such a settlement would be in the best interests of the State of California

and an opinion from California Attorncy General as to the overall

- reasonableness of the settlement. Cal. Rev. & Tax Code § 19442, Moreover,

Jovanovich had no authority to even negotiate a settlement. Yet, Hyatt claims
she threatened to make Hyatt’s audit public if he did not settle.

Hyatt spin: Hyatt provided voluminous credit card receipts to the FIB in response to its
request. (Hyatt Answer at 17.) )

Facts: The fact is that none of the credit card receipts produced were for the critical
period of September 25 — November 1, 1991, Instead, they were all for
periods after that time (Cox Aff. at § 12 & Ex. 12 thereto).

Hyatt spin:  Hyatt claims that the lease was signed on October 8, 1991 and that he resided
there until April 1992. (Hyatt Answer at 17.)

Facts: The date of Hyatt’s si e on the lease is October 13, 1991 (PBTK 06051)
SReply Appendix Exhibit 4), and Hyait’s representative previously stated
the audit that Hgatt signed the lease on October 13, 1991 and began his

tenancy on October 20, 1991. (PBTK 06037) (Reply Appendix Exhibit 4).
Thus, it is Hyatt, not the FTB, who is attempting to “fictionalize” the facts and mislead the
Court, by portraying the FTB’s audit activities in apocalyptic terms . The FTB simply audited Hyatt,
and the basic facts about what the FTB did involving Hyatt do not comport with Hyatt’s hyperbole.
The Court should reject Hyatt’s “spin” of these basic facts, and Hyatt’s attempts to distract the Court
with shrill and false accusations of FTB bigotry, racism, and institutional evil. The Jurisdictional Writ
is about facts and legal issues. The FTB’s petition describes the facts and legal issues accurately.

7}
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Hyait’s rhetoric is misplaced.
2. Hyatt’s claim in his Answer that his case “is a tort case,
not a ‘tax-related’ case is just part of his “spin.”

Hyatt’s claim in his Answer that his case “is a tort case, not a ‘tax-related’ case” (Hyatt
Answer at 8) is just part of his “spin.” Hyatt's own Answer to the FTB’s writ petition inexorably links
his claimed run-of-the-mill “tort case” to every taxation decision that the FTB made about him. Hyatt
claims in his Answer that the FTB fraudulently violated a promise to be fair (Hyatt Answer at 3);
litigating this necessarily requires litigation about the fairness or unfaimess of the audit and its result.
Hyatt claims that the FTB considered sources it should not have, and disregarded sources it should
have considered (Hyatt Answer at 13-14); these issues also go to the heart of the FTB’s taxation
decisions. Hyatt also claims that the FTB’s proposed assessments against Hyatt were attempts at
extortion (Hyatt Answer at 14); litigating this requires determining whether the proposed assessments
had any basis in fact, again implicating the FTB’s underlying taxation decisions. In m, everything
about Hyatt’s case involves the FTB’s underlying determinations about Hyatt’s residency, and Hyatt's .
claim that his tort claims are distinct from the California government’s taxation decisions is false.

3. Thompson does not compel or snpport_denial of the FTB’s writ petition.

Hyatt’s claim that granting the FTB’s writ petition “would alter [the] well established
precedent [of] State ex rel. Dep 't of Transportation v. Thompson” is also wrong. (Hyatt Answer at
6-7, 20-23.) Thompson holds that this Court will not entertain writ petitions concerning denials of
dismissal or summary judgment motions as a “general rule,” not as an absolute one. Swith v, Eighth
Judicial Dist. Court, 113 Nev. 1343, 1344-45, 950 P.2d 280, 281 (1997); State ex rel. Dep’t Transp.
v. Thompson, 99 Nev, 358, 662 P.2d 1338 (1983). This Court has discretion to entertain any writ
petition, and “[t]he interests of judicial economy,” not some blanket ban, “remain the primary standard
by which this court exercises its discretion” to entertain writ petitions concerning denials of dismissal
or summary judgment motions. Smith, 113 Nev. at 1344-45, 950 P.2d at 281. Applying this primary
standard, the Court has granted writ petitions similar to the FTB’s where “considerations of sound
judicial economy hafve] militated in favor of granting [them)],” including, among other circumstances,
where “an important issue of law requires clarification.” Id.; see also Snooks v. Ninth Judicial Dist.
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Court, 112 Nev, 798, 799-804, 919 P.2d 1064, 1065-1067 (1996); Harvey Lerer, Inc. v. Eighth
Judicial Dist. Court, 111 Nev. 1165, 901 P.2d 643 (1995); State v. Eighth Judicial Dist. Court, 111
Nev. 1023, 899 P.2d 1121 (1995); Lewis v. Second Judicial Dist. Cowt, 113 Nev. 106, 930 P.2d 770
(1997).

The Court’s September 13, 2000 order directing Hyatt to answer the FTB’s writ petition
acknowledges the judicial economy inherent in these writ proceedings. Addressing the jurisdictional
issues in the FTB’s Jurisdictional Writ petition now will minimize the risk that a protracted Nevada
trial in this case would be nullified on jurisdictional grounds after the fact. Neither the Nevada state
courts nor the FTB should be obligated to commit further resources to this heavily litigated case if this
Court agrees with the FTB that the district court has exceeded its subject matter jurisdiction. Thus,
the interests of judicial economy are served by entertaining this petition, not by rejecting it out of
hand, as Hyatt requests.

In addition, Hyatt’s claim that no important issue of law requires clarification in these writ
proceeding is incorrect. (Hyatt Answer at 22-23.) The issues of state sovereignty and respect raised
in the FTB’s writ petition are of paramount importance to California, Nevada, and every other state.
This Court has never ruled on the ability of Nevada state courts to hold the California government
liable in tort for California’s tax audit activities. Tlus Court has also never published an opinion
addressing the Nevada v. Hall exception concerning another state’s exercise of its inherent sovereign
functions. Nevada v. Hall, 440 U.S. 410, 424 n.24 (1979). Only two reported Nevada opinions —
Mianecki (which itself was a writ proceeding) and Hernandez v. City of Salt Lake — cite Nevada v.
Hall, and neither opinion includes an analysis of this important exception. Mianecki v. Second
Judicial Dist. Court, 99 Nev. 93, 658 P.2d 422 (1983); Hernandez v. City of Salt Lake, 100 Nev. 504,
686 P.2d 251 (1984). These important issues are integral components of the FTB’s writ petition, and
the time to resolve these important issues is now,

The FTB’s writ petition challenges the trial court’s subject matter jurisdiction, which is exactly
what writ proceedings are for. See Nev. Rev. Stat. 34.320 (a writ of prohibition “arrests the
proceedings of any tribunal . . . exercising judicial functions, when such proceedings are without or
in excess of the jurisdiction of such tribunal” (emphasis added)). The fact that the FTB’s challenge

9
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involves constitutional limitations only makes these writ proceedings more appropriate and important.
Watson v. Housing Authority of City of North Las Vegas, 97 Nev. 240, 242, 627 P.2d 405, 406-07
(1981) (under Nev. Rev. Stat. 34.320, “jurisdiction has a broader meaning than the concept of
jurisdiction over the parties and subject matter: it includes constitutional limits.”) Hyatt’s claim that
the Court should summarily reject the FTB’s writ petition, allow a lengthy trial in district court, and
then consider these important jurisdictional issues only on appeal, is contrary to this Court’s
established practice, judicial economy, and common sense. The Court should reject Hyatt’s argument
that Thompson requires that this case proceed to trial without resolution of the FTB’s writ petition.
4. Hyatt confuses subject matter jurisdiction with personal jurisdiction.

On multiple occasions in his Answer, Hyatt has confused subject matter jurisdiction with
personal jurisdiction. Hyatt Answer, pages 2 and 67-73. Hyatt's basic argument is that because FTB
agents entered Nevada during their investigation, the district court has personal jurisdiction over FIB.
Since it has personal jurisdiction, Hyatt concludes the district court must be able to hear all of his
“tort” claims — even those based on events that occurred outside Nevada. In a real sense, Hyatt
argues without any authority that since the FTB answered Hyatt’s First Amended Complaint,
California, a sovereign state in our system of cooperative federalism, inexplicably waived its
sovereign immunity to suit and conferred onto Neva;dﬁ subject matter jurisdiction over its internal
constitutional and governmental functions. By arguing notions such as, “personal jurisdiction”,
“gplitting causes of action”, and “tort”, Hyatt is vaulting form over substance. This lawsuit is about
the administrative finding that Hyatt was a California resident from 1991 to 1992 and that he owes
California substantial personal income taxes.

The district court previously ruled that it did not have subject matter jurisdiction over
California’s tax process, Hyatt did not object or seek review this ruling and presumably it is the law
of the case. Hyatt’s response to the dismissal was to reinvent his tax-related claims and dress them
up as tort actions. Because the claims constitute a collateral attack on California’s taxing process they
are beyond the jurisdictional authority of Nevada’s district court.

Furthermore, Hyatt avoided removal to federal court by conceding that his claims were based
solely upon Nevada common law tort theories. See pages 19-20, supra. Hyatt also avoided removal
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by limiting his tort claims to only what FTB did in Nevada:
. . . at issue are certain events, i.e. torts, which occurred during the FTB'’s surreptitious
investigations of plaintiff in Nevada. (Agnl 6, 1998 Surreply to FIB’s Reg{y to
Plaintiff’s Opposition to Motion to Quash Service of Process at page 4, lines 20-21);

Plaintiff now seeks relief for the FTB’s past tortious activities against him in Nevada.
(Id. at page 12, lines 10-11);

Plaintiff . . . requests . . . that this Court exercise jurisdiction over the FTB so that it

e a1, s S0y, et committod sganst Novada resident
Hyatt is therefore judicially estopped from now attempting to litigate FTB actions that took place
outside Nevada., See e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663, 668-69, 918 P.2d 314
(1996).

Simply put, the district court does not have subject matter jurisdiction over Hyatt’s causes of
action against California for engaging in its legitimate administrative function of tax assessment and
collection. Regardless of whether the district court has personal jurisdiction over FTB, the lack of
subject matter jurisdiction precludes the district court from adjudicating Hyatt’s remaining tort causes
of action. As pointed out by the United States Supreme Court in Nevada v. Hall 410 U.S. 421 (1978),
“a judgment entered in on State must be respected m another provided that the first State had
jurisdiction over the parties and the subject matter.” (Emphasis added.) Thus, Hyatt’s restaternent
of his tax case against California as a tort constitutes an impermissible and constitutionally barred
collateral attack on another state’s taxing authority which is beyond the subject matter jurisdiction of
the Nevada district court.

5. Hyatt’s Full Faith and Credit analysis is flawed.

Hyait’s response to the FTB’s request for dismissal based on Full Faith and Credit principles
is similarly unpersuasive. Hyatt’s Full Faith and Credit argument contains many components, but
none justifies this Court ignoring California’s immunity and administrative exhaustion laws.

A. Nevada v. Hall confirms, rather than rejects, the validity of the FIB’s Full Faith

and Credit argument.

Hyatt's opening salvo regarding Full Faith and Credit is a claim that Nevada v. Hall, 440 U.S.
410 (1979), rejected the FTB's Full Faith and Credit argument. (Hyatt Answer at 24.) But the FTB’s
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Full Faith and Credit argument is a direct product of Nevada v. Hall and its progeny. The Supreme .
Court in Nevada v. Hall noted that its Full Faith and Credit holding allowing a private plaintiff’s
California lawsuit against Nevada over a California traffic accident “poses no substantial threat to our
constitutional system of cooperative federalism.” Nevada v. Hall, 440 U.S. at 424 n.24. The Supreme
Court also noted that it had no occasion to consider whether other state policies not involved in car
accidents “might require different analysis or a different result.” Id, The Supreme Court further
indicated that suits interfering with a state’s “capacity to- fulfill its own sovereign responsibilities”
were the types of cases that might require this diﬁ'ercnt analysis and result. Id. A variety of courts
have dismissed lawsuits against sister states on the basis of this language in Nevada v. Hall. (See
Jurisdictional Writ at 27-29 (citing cases).) Thus, Nevada v. Hall confirms, rather than rejects, the
viability of the FTB’s Full Faith and Credit argument.

B. Mianecki does not address the Nevada v. Hall exception and concerns a far

different type of case,

Hyatt next claims that Mianecki v. Second Judicial Dist. Court disposes of the FTB’s Full
Faith and Credit argument. (FHyatt Answer at 24.) But neither Mianecki nor any other reported
Nevada case discusses the Nevada v. Hall exception that the Court should apply here. See Mianecki
v. Second Judicial Dist. Court, 99 Nev. 93, 658 P.2d 422 (1983). Furthermore, Mianecki invelved
a Wisconsin parolee’s criminal conduct in Nevada, and two negligence claims for failure to act in
Nevada: (1) Wisconsin’s failure to warn Nevada citizens in Nevada of a sex offender’s propensilties,
and (2) Wisconsin’s failure to supervise the sex offender while he was within Nevada’s borders.
Mianecki, 99 Nev, at 95, 658 P.2d at 423. Hyatt has no similar claims here, and what Hyatt wants to
litigate implicates virtually every facet of the California government’s taxation decisions and actions
involving Hyatt, whether those decisions and actions involved Nevada or not. (See Jurisdictional Writ
at 17-18.) Thus, Hyatt’s case, unlike Mianecki, is not about mere “injurious operational acts
committed within [Nevada’s] borders by employees of sister states.” Mianecki, 99 Nev. at 98, 658
P.2d at 425. Mianecki held that Nevada’s interest in protecting its citizens from such acts outweighed
Wisconsin’s interests in immunity, id., but Hyatt’s case about the California government’s taxation

process — a core sovereignty issue — is far more expansive than a case about such limited acts. These
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considerations require “a different analysis [and] a different result” than Mianecki in this case.
Nevada v, Hall, 440 U.S. at 424 n.24.

In Mianecki, this Court also said Nevada has “a paramount interest in protecting its citizens
from individuals who have been convicted of criminal offenses.” Mianecki, 99 Nev. at 97, 658 P.2d
at 424. But in this casé, unlike Mianecki, Hyatt has failed to articulate a cognizable Nevada policy
or paramount interest that requires protection. Just saying, as Hyatt has said, that Nevada has a
paramount interest in protecting its citizens from governmental tort damage is not enough. Like
California’s immunity laws, Nevada’s immunity laws shield Nevada from governmental tort liability
for a broad variety of acts. In the area of gaming regulation, the Nevada government function most
analogous to California’s taxation function, Nevada’s immunities are even broader by virtue of the
broad waivers that applicants sign, as Hyatt himself notes. In addition, even in those areas where
Nevada has waived its immunity to civil liability, Nevada has limited the compensatory damages
recoverable from the Nevada government to $50,000, and altogether barred the imposition of punitive
damages. Nev. Rev. Stat. § 41,035; accord Cal. Gov’t. Code § 818 (California government immunity
from punitive damages).

These protections of the Nevada government evidence that there is no Nevada policy that
justifies continuation of Hyatt’s case against the California government. They do so by indicating that
not every governmental act has a remedy, and that Nevada government acts like the FTB’s acts do not
give rise to Nevada government liability. Even if such acts by the Nevada government would give
rise to Nevada liability, Nevada’s laws would insulate Nevada government from a large compensatory
damage award, and from any punitive damage award at all. )

Given these considerations, the unfaimess of Hyatt’s interpretation of Mianecki is readily
apparent. Hyatt's interpretation of Mianecki, if accepted, would allow Nevada state court litigation
whenever Nevada residents arc the subjects of a California administrative investigation, because the

rights of Nevada citizens are always involved in such cases. Hyatt’s interpretation of Mianecki, if
accepted, would also allow Nevada courts to ignore California’s own laws, apply only Nevada’s law
regardless of where the California government’s conduct occurred, and hold the California

government liable for an unlimited amount of compensatory and punitive damages, even though the
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California government is immune under its own laws, and Nevada law would either bar or sharply
limit recovery if the conduct involved a Nevada government agency.

Hyatt’s interpretation of Mianecki is especially unfair since California offers aggrieved parties
judicial and administrative forums in California in which to bring complaints against California’s
taxing authorities. For instance, California law includes a statutory remedy for the FTB’s reckless
disregard of its policies and procedures, a remedy limited to Califémia’s own courts:

If any officer or employee of the board recklessly disregards board

published procedures, a taxpayer aggrieved by that action may bring an

Gl Rev. & T Codt § 21051(s) (Ronpiasts added, 2"
Given such statutory remedies in California’s own courts (see page 19, infra), Hyatt should not be .
allowed to pursue a2 Nevada common law tort action involving taxation, which is expressly barred
under California immunity and administrative exhaustion laws, Mianecki does not hold to the
contrary, and no Nevada policy interest justifies allowing Hyatt to proceed.

C. Hyatt’s intentional tort and operational act arguments miss the point.

Hyatt’s Full Faith and Credit argument continues with a lengthy analysis of Nevada immunity
laws, concluding that the FTB should be denied immunity because Nc\;ada would permit itself to be
sued for “operational” conduct and “intentional torts.” (Hyatt Answer at 23-37.) But Hyatt’s claim
that Nevada’s immunity laws generally do not immunize such conduct is not evidence that applying
California’s immunity and administrative exhaustion laws to this case would violate Nevada public

‘policy. Hyatt ignores that Nevada has no personal income tax, and therefore no reason to conduct

residency tax audits of individuals, Since Nevada has no personal income tax, fhe Nevada Legislature
has never had to consider whether it would permit the State of Nevada to be sued for “deficient
operational acts” or “intentional torts” involving personal income tax administration. Furthermore,
in the area of Nevada gaming regulation, which involves government investigations analogous to
California tax audits, distinctions among “operational” acts, “discretionary” acts, and “intentional
torts” have substantially less meaning, given the broad waivers that gaming applicants sign.
Moreover, the distinctions among such acts have nothing to do with the administrative exhaustion
laws cited in the FTB’s petition, and Hyatt raises no genuine dispute that California’s and Nevada’s
14 '
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laws regarding administrative exhaustion are substantially the same. Accordingly, the distinctions in
Nevada’s general immunity laws among “discretionary acts”, “operational acts”, and “intentional
torts” are not reasons to deny Full Faith and Credit to California’s specific immunity laws regarding
taxation, or to the California administrative exhaustion laws with which Hyatt did not comply.

In any event, Hyait’s assertions that the FTB acts about which he complains were
“operational” and “intentionally tortious” are unfounded. As the FTB described in its petition,
California law gave the FTB a wide range of powers to conduct audits like the Hyatt audits, and left
the details of those audits to the FTB’s discretion. (Jurisdictional Writ at 34-35.) Where statutory
provisions entrust authority and discretion to a coordinate branch of government, actions taken under
those statutes are generally ruled discretionary, not operational. See, e.g., Becerra v. County of Santa
Cruz, 68 Cal. App. 4 1450, 81 Cal. Rptr. 2d 165 (1998) (county social services department held
immunized for placement and supervision of foster child who was later murdered, under statues
entrusting department employees with authority and discretion fo analyze dependent child’s needs and
interests).

Here, the FTB acted under authority of such statutes, which entrusted the FTB with the
authority to determine how to conduct the Hyatt residency audits, and indeed to “prescribe o/l rules
and regulations necessary” for the enforcement of California’s personal income tax laws. Cal. Rev.
and Tax Code § 19503 (emphasis added); see aiso Jurisdictional Writ at 35. Under the FTB’s own
rules and regulations, the details of how FTB auditors proceecied involving Hyatt were left fo the
auditors’ discretion. (Jurisdictional Writ at 35.) Just because the FTB promulgated rules for the
auditors to follow during audits does not mean that their acts were “operational.” All government
actors, even discretionary actors, are subject to some rules from some source, whether statutory,
regulatory, or otherwise.

In addition, Hyatt’s characterization of the FTB’s conduct as “intentionally tortious™ proves
nothing. Neither the FTB’s “intent” to perform each step of its audits, nor Hyatt’s labeling of the
FTB’s conduct as “intentionally tortious,” transmutes that conduct into an intentional tort. See
Conway v. Circus Circus Casinos, Inc., — Nev. —, 8 P.3d 837, 840 (2000) (“Simply labeling an

employer’s conduct as intentional . . .” does not turn that conduct into an intentional tort) An
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intentional tort requires facts showing a deliberate intent to bring about injury, (id.), but Hyatt has.
neither plead nor presented facts suggesting any such deliberate intent here. To the contrary, Hyatt’s
pleading simply shows that the FTB conducted a residency tax audit for tax year 1991 and, at Hyatt’s
request, applied the results of the 1991 audit to the 1992 tax year. The FTB subsequently issued
proposed California tax assessments for tax years 1991 and 1992 against Hyatt that he vehemently
opposes. The facts properly in evidence show that Hyaft’s evasions and the need to check his change
of residency claim, not governmental malice, were why the FTB took the actions and made the
minimal information disclosures that it did. Hyatt’s evasions, and the facts prompting a need to check,
included: (1) unsatisfied information requests.to Hyatt; (2) Hyatt’s multiple claimed move dates; (3)
credit card statements showing dining charges almost exclusively in California in late 1991 and early
1992; (4) a Las Vegas apartment lease with a start date weeks after Hyatt’s claimed move, with no
explanation of where Hyatt lived in the interim; and (5) patent license agreements executed after
I-fyatt’s claimed move listing his California mailing address. (See App. Ex. 7 at 6-9 (citing evidence
in App. Ex. 8, Cox. Aff.).)

Thus, there is nothing about the FTB’s conduct, or Nevada’s own immunity laws, that justifies
denial of Full Faith and Credit to California’s immunity and administrative exhaustion laws in this
case.

D. Hyatt’s cursory discussion of California’s immunity and administrative
exhaustion laws does not demonstrate that Hyatt’s case should proceed.
Hyatt next argues that even California law, specifically California Government Code section
860.2, does not accord the FTB the immunity that it asserts, as it only provides immunity in regard
to “instituting” a tax proceeding, (Hyatt Answer at 36.) But Hyatt is only reading the first half of the
statute, which in its entirety immunizes al/ FIB acts or omissions concerning the application of
California’s tax laws:
Neither a public entity nor a public employee is liable for an injury caused by:

(a) Instituting any judicial or administrative proceeding or action for or
incidental to the assessment or collection of a tax.

(b) An act or omission in the interpretation or application of any law
relating to a tax. Cal. Gov’t Code § 860.2.
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By its owﬁ terms, this statute covers far more than the FTB “instituting™ a tax proceeding. Id. |
The statute immunizes the FTB from liability for all of the acts or omissions of its employees
concerning their application of California’s tax laws, which are the only types of acts or omissions that
Hyatt alleges here. (App. Ex. 4 p.2, 4 (Hyatt First Am. Compl.) (Alleging that all claims concern
acts of FTB employees “within the course and scope of their employment™). The FTB’s immunity
under this statute is not dependent on whether its employees” acts were operational or discretionary,
even if the FTB’s acts here were operational (which they were not). Cal. Gov’t Code § 860.2;
Mitchell v. Franchise Tax Bd., 183 Cal. App. 3d 1133, 228 Cal. Rptr. 750 (1986) (finding FTB
immune under this section in tort action without consideration of any discretionary/operational
distinction). The FTB’s immunity under this stafute is also not dependent on any distinction between
intentional and other torts, even if the FTB’s acts here could be construed as intentional torts (which
they canmot). 1d.; see also Gaies v. Superior Court, 32 Cal. App. 4% 481, 510, 38 Cal. Rptr. 2d 489
(1995) (“[Ulnless an immunity otherwise provides, the [California] governmental tort immunities
apply to intentional tortious conduct.”); Cal, Gov’t Code § 818.8 (immunizing the California
government from 21l intentional or negligent misrepresentation claims for damages, such as those in
Hyatt’s complaint.). Instead, the FTB’s immunity lmde; this statute depends on the subject matter of
the acts (application of California’s tax laws), and that subject matter is precisely what Hyatt
complains about here.!

Predictably, Hyatt also cites to what his counsel (not the FTB’s counsel) called “loopholes”
in California’s immunity laws during the dismissal/summary judgment hearing in the district court,
But as the FTB noted in its writ petition, none of these “loopholes” has any application to Hyatt’s
common law tort case. (Jurisdictional Writ at 24-25.) Furthermore, Hyatt’s Answer contains no

! While this subject-based approach in California Government Code section 860.2 may be
different from the discretionary/operational approach of Nevada’s immunity laws, this does not mean
that the two states’ immunity laws conflict in the context of this case. As described supra: (1) the
Nevada legislature has never had to consider an immunity law concerning personal income tax
administration activities; (2) the discretionary/operational distinction has far less meaning in the
analogous Nevada gaming regulation context, and (3) the FTB’s actions in this case were not
“operational” in any event.
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persuasive authority that he was excused from the claims filing requircments of California Tort Claims
Act, which are a jurisdictional prerequisite to a damages action for “any . . .. injury for which the
State is liable.” Cal, Code Regs., tit. 2, § 630(h) (emphasis added); see also Cal. Govt. Code § 905.2;
Jurisdictional Writ at 24-25. Hyatt’s suggestion that this blanket rule does not apply because his
California tax protest is not an “administrative proceeding,” (Hyatt Answar at 66-67), is a non-
sequitur; the Tort Claims Act requires claims filing no matter how Hyatt characterizes the protest.

Thus, there is no real question about whether application of California’s immunity and
administration exhaustion laws immunize the FTB from Hyatt’s common law tort case. If'this Court
applies those laws, Hyatt’s case in chelida is over. This Court should apply those laws as a Full Faith
and Credit matter.

Applying these California laws would be fully consistent with the general rights and
immunities of taxing agencies. Federal and state courts have long recognized the concepts of absolute
and/or qualified immunity for the acts of governmental agencies and their personnel. See, e.g., Barr
v. Matteo, 360 U.S. 564, 571-72 and 576 (1959); Tenney v. Brandhove, 341 U.S. 367, 377 (1951).
In addition, because taxation is such a vital governmental function, a state may limit suits arising out
of its exercise of the taxation power to its own courts. Kennecott Copper Corp. v. State Tax Com.,
327 U.S. 573, 579-80 (1946) (statute authorizing “an action in any court of competent jurisdiction”
for return of taxes paid under protest limited such actions to Utah’s own courts); Smith v. Reeves, 178
U.S. 436, 438-39, 441 (1900) (suit in federal court against California’s Treasurer for illegal
assessment of taxes by State Board of Equalization was barred because California consented to such
a suit only in its own courts). There is also no basis for Hyatt’s suggestion that recognizing FTB’s
immunity in this case will somehow result in a new legal principle that will subject Nevada citizens
to sinister acts of sister states as Hyatt argues. Just because Nevada courts have no authority to
adjudicate Hyatt’s tort claims, does not mean that Nevadans generally are without legal remedy in
California for alleged FTB wrongdoing. See, e.g., Cal. Rev. & Tax. Code § 21021.

"
i
/
18

AA002261




McDoNALD CaranO WiLson McCunNe BERGIN FRANKOVICH & HICKS Lie

ATTORNEYS AT LAW

P.O. BOX 2670

29505-2670
« PAX (775) 788-2020

RIDGE STREET «
RENO, NEVADA
(775) 7802000

41

W 00 9 3 b s W RN e

e o T . T o B B o o L o R T T e e o S S Y
G0 ~1 O U A W N = O W oo sl O R W R e D

Hyatt’s argument that the FTB violated its own “policies, procedures, and regulations,” and
thus must be barred from relying on any California laws in this case, is also wrong. Even if these
supposed violations proved that the conduct of FTB auditors involving Hyatt was “operational”
(which they do not), it does not follow that any Nevada ﬁublic policy requires denial of Full Faith and
Credit to California’s immunity and administrative exhaustion laws. As described supra at page 14,
Nevada has never had to consider what immunity it would allow concerning tax activities like the
FTB’s in this case, because Nevada has no personal income tax. In the analogous area of Nevada
gaming regulation, Nevada has particularly broad immunities, given the broad waivers that gaming
applicants sign. In addition, the operational/discretionary distinction has nothing to do with Hyatt’s
indisputable failure to comply with California’s Tort Claims Acts. The FTB’s acts involved tax
administration, a function essential to California’s existence. Allowing this suit to proceed would
interfere with this inherent sovereign function of California, for all of the reasons stated in the FTB’s
petition.

Moreover, California has an express statutory remedy for any possible violation of FTB
policies and procedures. Cal. Rev. & Tax. Code § 2102i. Subsection (a) is a limited statutory waiver
of California’s sovereign iminunity for claims arising out of reckless disregard of FTB published
procedures. The statute expressly limits actions arising from such co:;duct to California’s own
superior courts. /d. (“If any officer or employee of the board recklessly disregards board published
procedures, a taxpayer aggrieved by that action may bring an action for damages against the State of
California in superior court.”) (Bmphasis added). ‘

Such language is not a waiver of sovercign immunity that allows Nevada courts to exercise
subject matter jurisdiction over Hyatt’s case. The language of Section 21021 is more specific than
that found in Kennecott Copper Corp., cited supra at page 18, and Nevada does not even have a
“superior court.” In addition, the process of superior courts in California is limited to the State of
California, see Cal. Civ. Proc. Code § 71, and other California statutes specifically refer to courts of
other states. See Cal. Rev. & Tax Code § 31; Cal. Civ. Proc. Code § 1913. Hyatt has no right to
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proceed with his Nevada common law tort action involving California’s “policies, procedures, and |
regulations” where he had an available statutory remedy in California

As previously discussed at pages 24-25 of the Jurisdictional Writ, at oral argument before the
district court, Hyatt argued that three other “loopholes” in California’s sovereign immunity laws
allowed Nevada courts to hear his case: 1) privacy rights under the California Constitution; 2)
California’s Information Practices Act; and 3) a claimed exception to governmental immunity for
breach of contract. App. Ex. 16 at 30-34 (Tr. of Proceedings). But, Hyatt’s claims are for Nevada
common law torts, not for violation of the California Constitution, any California statute or any
California contract law. In fact, Hyatt avoided removal to federal court by conceding:

“The action is based entirely on Nevada law.” (App. Ex. 14, FTB
FEer}r)lghaE; agd Egl")l-aintiﬂ‘s Motion to Remand) at p. 19, Ins. 2-3.
iy e
under Nevada law.” (Id. at p. 22, Ins. 17-18). (Emphasis added).

In any event, what is significant is that Hyatt now admits in hisHyétt Answer that he has
remedies in California. “California’s Constitution, California’s privacy act, and the California
Taxpayer Bill of Rights all forbid the FTB from engag;ug in the conduct now alleged by Hyatt . . ",
(Hyatt Answer at page 36, line 20 — page 37, line 1.) “California law provides remedies,
constitutional and statutory as opposed to common law, through which an individual may obtain
redress for injuries stemming from conduct akin to the FTB’s actions in this case.” (Hyatt Answer
at page 56, lines 10-12).

In footnote 123 at page 37 of his Answer, Hyatt even quotes the California Information
Practices Act (Cal. Civ. Code § 1798 et seq.) as allowing suit against California to be brought in “any
court of competent jurisdiction.” That, of course, is the same phrase that the U.S. Supreme Court held
in Kennecott Copper limits suits to 2 state’s own courts. When Cal. Civ. Code § 1798 is considered
in conjunction with Cal. Rev. & Tax Code § 21021 and Kennecott Copper, Hyatt’s exclusive remedy
was a statutory action in California’s own courts, not a common law “fort” action in Nevada.

That California can limit suits against it concerning taxation to statutory proceedings in

‘California’s own courts can be easily understood by analogy to federal law:
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The IRS and individual IRS agents are entitled to immunity when, in
the course of collecting income taxes or enforcing income tax laws,
IRS personnel allegedly commit torts. As in Hyatt’s case, the actions
complained of often occur during the course of an investigation to
determine tax liability. Where such actions are based on common law
tort or involve the initiation or continuation of proceedings subject to
further agency adjudication, the IRS and the federal government are
protectccf’ d by sovereign immunity and individual agents arc entitled to
official immunity. See, e.g., Stankevitz v. IRS, 640 F.2d 205 (9* Cir.
1981); Zimmerman v. Spears, 428 F. Supp. 759, 76%W.D. Tex. 1972,
aff’'d 565 F.2d 310 éE. Cir. 1977);, McKenzie v. Moeller, 1976 U.S.
Dist. LEXIS 14610 (E.D. Wis. 1976).

Even actions for wrongful publication to third parties of information
regarding a person’s failure to pay federal income taxes has been
barred against IRS agents based upon their official immunity. See,

e.g., Downey v. Nix, 1977 U.S. Dist. LEXIS 16276 (N.D. Ga. 1977).

IRS agents are also immune from suits in which it is alleged that taxes
were Improperly assessed. See, e.g., Johnson v. District Director of
IRS, 1976 U.S. Dist. LEXIS 12148 (N.D. Ga. 1976).

Hyatt’s argument that federal courts have not granted IRS immunity
for alleged torts committed during an audit is not supported by any
reported case; the cases he cites are based on statutory claims not
common law torts. For le, Hyatt cites to pages 127-28 of a book
entitled “Invasion of Privacy” by Louis R. Mizell as evidence that the
IRS has been held liable for invasion of privacy. That case, however,
is reported as Ward v. United States, 973 F. Supp. 996 (D. Colo. 1997)
and involved statutory claims, not common law tort claims.

Federal law is clear; the United States retained its sovereign immunity
(ie. privilege) against tort claims that arise out of the conduct of an
IRS audit; Congress waived sovereign mmumri' and created a
statutory right to sue for improper conduct in the collection of a federal
tax; but retained sovereign immunity against suits secking money
damages based upon illegal determination of a federal tax obligation.
Title 26 U.S.C. § 7433; Miller v. United States, 66 F.3d 220, 222-23
(9% Cir. 1995), cert. denied 517 U.S. 1103.

Just as Congress waived the federal government’s sovereign unmumty and created statutory
remedies for federal taxpayers who allege improper (i.e. “tortious”) conduct by IRS agents under 26
U.S.C. § 7433, so too California has created a statutory remedy which limits da.mage actions against
the FTB concerning taxation to California’s own courts under Cal. Rev. & Tax Code § 21021.

In any event, the acts of FTB’s employees did not violate any policies or procedures of the
FTB. California law expressly authorizes disclosure of identifying information to third parties during

A return or return information may be disclosed in an judicial or
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administrative proceeding pertaining to tax administration, if any of the
following appgr:

(a) The taxpayer is a party to the proceeding, or the proceeding arose

out of, or in connection with, determining the taxpayer’s civil or

criminal liability. ... Cal. Rev. & Tax. Oéife § 19545.
See also Franchise Tax Bd. v. Superior Court, 164 Cal. App. 3d 526, 537, 210 Cal. Rptr. 605 (1985)
(FTB investigations regarding tax liability matters are “administrative inquiries”); ¢f. Norman E,
Duguette Inc. v. Commissioner of Internal Revenue, 110 F.Supp.2d 16, 20 (D.C. Cir. 2000) (audits
are administrative proceedings under virtually identical federal statute.). The FTB auditor disclosures
of minimal identifying information about Hyatt to third parties in the course of the FTB’s audits was
fully consistent with this law, and with the FTB’s “policies, procedures and reguiaﬁons.” The
information disclosed to third parties af most revealed Hyatt’s name, address, social security number,
and selection for audit.

F. Hyatt’s analysis of the Nevada v. Hall exception is designed to mislead.

Hyatt’s claim that the “so-called exception to Nevada v. Hall” has no application to this case
is structured as if Hyatt’s own California tax protest is the only California “sovereign responsibility”
that counld conceivably be threatened by Hyatt’s lawsuig. Nevada v. Hall, 440 U.S. at 424 n.24. But
allowing this action to proceed has had, and would have, effects not only on the protest process, but
on many other components of California’s residency audit program as well. Hyatt’s case has already
consumed hundreds of hours of otherwise productive auditor time in depositions by Hyatt’s counsel.
In addition, the district court’s December 21, 1999 protective order that is the subject of the FTB’s
Discovery Writ purports to preclude FTB from using evidence that the FTB develops during the
defense of this case in the Hyatt protest, unless the FTB goes through procedures imposed by the
Nevada court. Furthermore, the detrimental effects of Hyatt’s lawsuit that are described in the FTB’s
Jurisdictional Writ are not exclusive. Hyatt's case, if allowed to proceed, would also do the following:

L] Chill the FTB’s performance of its public duties, setting a precedent for

| i i e e

L] Effectively preclude FTB from conducting audits in Nevada without

some unspecified prior approval of Nevada courts or agencies (see
Hyatt’s First Amended Complaint (“FAC”) at 1§ 22 and 32);
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[ ] Discourage FTB from roaching or questioning neighbors,
businesses, govemmental Dggialls or others in Nevada WilO may have
pertinent information conccrm.nﬁ long-time California taxpayers’
claims of change of residency to Nevada (FAC { 34);

] Deter the FIB from using a person’s name, address and social security
number to identify that person during an audit due to the risk of
litigation (FAC Y 35, 41, 42 and 62);

° Deter the FTB from sending its standard “Demand for Information”
form and other requests for information into Nevada (FAC Y 46, 55,
56, and 62);

L] Set a precedent that merely telling a third party FTB is auditing a
person — and therefore is seeking information — could be tortious
(FAC 1 34, 46 and 47);

° Militate in favor of the FTB conducting residency audits in total
?_ecrecy, running the risk that the FTB will not uncover all relevant
acts;

® Allow the person being audited to control the audit process as well as
the decision-making process; and

(] Impose a fiduciary obligation (FACJ. 71) between FTB and California
taxpayers who claim to move to another state (FAC { 60), even though,
as a matter of law, no such fiduciary relationship exists. (Schaut v.
First Federal Savings & Loan Ass 'n of Chicago, 560 F. SL?X 245, 246
(N.D. 11l. 1983), appeal dismissed without opinion, 735 F.2d 1366 (7th
Cir. 1984)).

Hyatt argues that the FTB has not provided the requisite proof that his lawsuit interferes with
the FTB’s capacity to fulfill its sovereign taxation responsibilities. (Hyatt Answer at 49-51.) But all
of the above effects can be divined from the record, and from ordinary common sense. Hyatt’s lawsuit
does interfere with the FTB’s capacity to fulfill its sovereign taxation responsibilities, and would do
so even more if allowed to proceed. This militates in favor of this Court applying California’s
immunity and administrative exhaustion laws and ending this case.

G. The Supreme Court’s recent sovereign immunity cases fully support the FTB’s

mandamus petition.

Hyatt is correct that none of the Supreme Court’s recent sovcréign immunity decisions
expressly overrule Nevada v. Hall. But as the FTB described at pages 29-30 of its petition, these cases
confirm that the Nevada v. Hall exception should apply fully to this case. The Supreme Court’s recent

cases Teflect an ever-increasing respect for sovereign dignity, an expansive view of sovereign
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immunity, and an unwillingness to intrude on a state’s own sovereign duties. In so doing, they

underscore the importance of the Nevada v. Hall exception, counter Hyatt’s claim that the exception
is not viable, and compel application of that exception to this case.
6. Hyatt’s choice of law analysis is similarly flawed.

Hyatt’s claim that Nevada v. Hall and Mianecki conclusively prove that California laws should
not be applied as a Constitutional Choice of Law matter is wrong. The FTB’s petition describes fully
how faimess and the parties’ expectations compel application of California’s immunity and
administrative exhaustion laws. (See Jurisdictional Writ at 30-32.) If these laws are not applied, and
this case is not dismissed, Nevada courts and juries would effectively regulate California’s tax

collection process. At the same time, applying California law is not unfair, since Hyatt admittedly

was a long-time resident who enjoyed the benefits and privileges of living in California for many
years while he developed his computer technologies. Hyatt also was, and still is, pursuing his
California remedies as to the audit and to his tax liability.

In contrast, what would be patently unfair is to treat California’s immunity and administrative
exhaustion laws as if they do not exist in this case, mercly because Hyatt allegedly crossed the
California state line into Nevada. Fully 96.8% of the FTB’s audit man hours involving Hyatt were
expended in California , and only 3.2% in Nevada? Ali decisions to propose additional assessments
against Hyatt were made in California, and all administrative review occurred in California. The audit
activity and administration was done by the California government, and Hyatt is pursing his
administrative remedies and review in California at the present time. California law also provides
various statutory remedies in Californiz’s superior courts for certain improper FTB conduct causing
injury. Given these considerations, it is patently unfair and contrary to expectations to view all of the
FTB’s conduct in this case solely through the lens of Nevada law.

2An analysis of the man hours related to the audit itself, exclusive of administrative review
by the FTB protest office (the first stage of review), was 624 total man hours, The number of man
hours allocated to any activity in Nevada (less than three business days) was approximately 20 man
hours. (Affidavit of Sheila Cox, 0005-11 at ] 34). The ratio of California man hours to Nevada man
hours was 624 to 20, or 96.8% to 3.2%.
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7. Hyatt’s comity analysis is unpersuasive. .

At pages 56-63 of his Answer, Hyatt argues that comity does not “require” Nevada to defer
to California in this case. But the issue before this Court is not whether comity “requires” Nevada
to defer to California (as Hyatt states the issue), Instead, the issue is whether Nevada should grant
comity to California.

As described supra at pages 12-14, Nevada has no policy interest that justifies allowing
Hyatt’s case to proceed. To the contrary, as described at pages 35-37 of the Jurisdictional Writ,
Nevada has a special interest in extending comity to the FTB in this case. Mianecki directs the Court
to determine if Nevada would permit itself to be sued if the FTB was a Nevada agency. Mianecki, 99
Nev. at 96-97, 658 P.2d at 424. Accordingly, this Court should not deny comity without first deciding
that a Nevada agency doing what FTB did would be subject to Hyatt’s tort claims. That means
whatever this Court allows the district court to do to the FTB in this case, it will be doing to Nevada’s
own agencies that conduct interstate investigations, especially the State Gaming Control Board
(“GCB”) and the Nevada Gamihg Commission (“Commission”).

The FTB explained in its Jurisdictional Writ how the breadth and scope of the public duties
of the Nevada gaming authorities to investigate and protect the State’s primary tax source is not
limited to gaming licensees or applicants, but also incluécs the power to investigate third parties, and
is not limited to Nevada’s territorial boundaries. The GCB sends its agents and investigators all
around the country, even all around the world, to conduct the investigations thé GCB itself deems
necessary to perform Nevada’s inherent sovereign function of regulating the Nevada gaming industry
and protecting Nevada’s revenues. If Nevada declines to extend comity to California in this case,
which is based upon an FTB tax audit, then other forums will be mare likely to deny comity to Nevada
in similar tort suits against the GCB for doing its job.

Hyatt argues that the potential impact of this case upon Nevada’s own agencies, especially the
GCB and Commission is misleading. (FHyatt Answer at pages 60-63.) But Hyatt's argument reflects
a serious lack of knowledge of the GCB’s public duties, and no concept at all of the potential impact
of this case on Nevada’s own inherent sovereign responsibility to regulate the gaming industry and

protect state revenues.
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At pages 60-63 of his Answer to the Jurisdictional Writ, Hyatt challenges the FTB’s analogy | -

to the GCB on the grounds that:

“the inquiry and investigative powers of Nevada’s gaming a gcncics are based on the

ﬁxﬁ%ﬁi ;:1 :{gsntlp c]faﬁf?:i gg%i crtlw;li'wnzauan of the applicant.” Hyatt Answer at p. 60,

But while applicants for gaming licenses sign application forms consenting to GCB
investigations, third partics who become the subject of GCB investigation do not sign such forms
(unless they decide to file an application after being called forward for a finding of suitability). Yet,
the GCB has full and complete authority to investigate non-applicent third parties in order to carry out
the GCB’s public duty of regulating the Nevada gaming industry and protecting state revenues.
Indeed, under Hyatt’s limited view of the GCB’s investigative powers, those drganized crime figures
from around the country who are currently in jail for having hidden interests in Nevada casinos and
skimming gaming revenues would be surprised to hear the GCB never had the authority to investigate
them because they did not file gaming applications. See generally, United States v. De Luna, 763 F.2d
897 (8th Cir. 1985), cert. denied, 474 U.S. 980. Perhaps the GCB itself would be even more surprised
to learn that its investigative powers are limited to only those who file applications for licensure and
consent to GCB investigations.

Hyatt’s argument at pages 61-62 that a Nevadé gaming license is a privilege is completely
nonsensical. Because Hyatt claimed a change of residency in his 1991 California state income tax
return, FTB had a public duty and was privileged to conduct an audit of claim. See, cases cited at
pages 5-6, supra.

Finally, at pages 62-63 of his Answer, Hyatt argues that the GCB does not commit torts in
other states because gaming applicants consent to investigation. The GCB investigates third parties
wherever and whenever the Nevada gaming authorities themselves decide it is in their public duty to
do so. The GCB conducts interstate (and international) investigations just like the FTB conducted a
tax audit, part of which was done in Nevada. As previously shown, FTB conducted an audit, not a
tort. Nevertheless, Hyatt has been able to drag the FTB through nearly three years of litigation over
his tort claims.

If Nevada declines to extend comity to California in this case, then other forums will be more
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likely to entertain tort suits against the GCB by third parties Whl;} the GCB decides to investigate for -
whatever reason. It is those third parties who never apply for licensure who will be able to sue the
GCB for the type of “tort” claims Hyatt is asserting against FTB in this case. As FTB said in its writ,
the State of Nevada has a special interest in extending comity to California in this case.
8. Hyatt’s analysis of Nevada’s administrative
exhaustion laws displays Hyatt’s hypocrisy.

At pages 38-39 of its Jurisdictional Writ, the FTB argued that the district court was also
obligated to dismiss thi# case under Nevada’s own administrative exhaustion and ﬁpenes§ law. The
FTB showed that Nevada applies its ripeness doctrine to preclude jurisdiction over claims based upon
a plaintiff’s anticipation of final administrative adjudication. See, e.g., Resnick v. Nevada Gaming
Com’n, 104 Nev. 60, 65-66, 752 P.2d 229 (1988). As in Resnick, Hyatt is attempting to sue the FTB
for matters that are still being adjudicated administratively. The FTB also showed that the proper
procedure for raising a claim of an illegal; i.e., “extortionate,” tax agency proceeding is as a defense
in the tax enforcement proceeding itself. See Stankevitz v. IRS, 640 F.2d 205, 206 (9th Cir. 198).

In his Answer at pages 63-67, Hyatt argues that Faulkner v. University of Tennessee, 627
So.2d 362 (Ala. 1992), cert. denied, 510 U.S. 1101 (1994), and Ambassador Ins. Co. v. Feldman, 95
Nev. 538, 598 P.2d 630 (1979) are dispositive on ﬂﬁs issue against FTB. Hyatt argues that the
ongoing tax proceedings in California do not allow him to sue FTB for money damages, so therefore
he has no administrative remedy to exhaust in California.

Hyatt’s argument that he cannot suc FTB for tort damages in the ongoing proceedings
completely begs the question. The tax proceedings will determine Hyatt’s residency and tax status
for 1991 and 1992. That determination will necessarily decide if the Notices of Proposed Assessments
were valid or invalid. As previously shown, his complaint here is that the entire audit itself was
“extortionate” and therefore tortious. See pages 3-8, supra. Hyatt should not be allowed to sue FTB
at the very least until there is a final decision on the andit.

Hyatt also argues that the cases cited by FTB have no relevance, but it is Hyatt who has
miscited the case law. In Faulkner, the Alabama Supreme Court said:

We note that before exhaustion of administrative remedies becomes an issue
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persons like Faulkner.

627 So.2d at 365 (footnote omitted). There was no administrative remedy in that case for two reasons:
1) the University of Tennessee had no established procedures for Faulkner to challenge the decision
to rescind his degree; and 2) the letter to him from the graduate schooi dean offering a hearing itself
stated the University had already “judged [Faulkner’s] dissertation to lack evidence of original work
and to constitute essentially duplication of material in the [Frost] reports.” Id. at 363-64. Here, in
contrast, the Proposed Notices of Assessment against Hyatt are by their very nature tentative and
subject to change based upon further evidence that Hyatt is presenting to the FTB.

The sole issue addressed by the Nevada Supreme Court in Ambassador Ins. Corp. v. Feldman
was whether private party insurance companies who sued another private party insurance agency for
defamation were precluded from pursuing such an action until the Insurance Commission made a
decision concerning a dispute between those two private parties. Neither the Insurance Commissioner
nor the State of Nevada were parties to the defamation suit. Such a private defamation action was
outside the Insurance Commissioner’s authority to consider; therefore, there was no administrative
agency remedy to exhaust.

Contrary to Hyatt’s argument, neither case hés much to do with this case, and neither is
dispositive on anything that is relevant to FTB’s administrative exhaustion and ripeness argument.
Since Hyatt is suing the FTB for matters that are still being decided in the administrative adjudication
process, his case should be barred by Nevada’s own administrative exhaustion and ripeness law.

Finally, Hyatt’s argument that Nevada’s own administrative exhaustion and ripeness laws have
no application to this case evidences Hyatt's hypocrisy. On the one hand, Hyatt asks this Court to
disregard California’s immunity and administrative exhaustion laws, and make Nevada law the start
and end of this Court’s inquiry. But on other hand, when faced with adverse Nevada law on
administrative exhaustion and ripeness, Hyatt argues that this adverse Nevada law does not apply.
Hyatt’s pick-and-choose strategy should be rejected, and the Court should dismiss this case under
Nevada’s own administrative exhaustion and ripeness law.

i
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9, Hyatt’s response to the FTB’s alternative writ petition is flawed. .

Finally, Hyatt’s response to the FTB’s alternative writ pefition is unpersuasive. Hyatt
completely ignores that he once promised the Nevada federal court, to which the FTB originally
removed this case, that his claims “stem strictly from the FTB’s tortious actions directed against him
as a Nevada citizen within the State of Nevada.” (See Jurisdictional Writ at 15 (emphasis added).)
Hyatt also completely ignores that he also told the federal court that he “seeks relief for the FTB’s past
tortious activities against him in Nevada,” asking that Nevada exercise jurisdiction over the FTB “so
that it will be required to answer for its tortious conduct committed against a Nevada resident in
Nevada.” (Id. at n. 4 (emphasis added).) Unlike Hyatt, this Court should not ignore these statements,
which are sufficient in and of themselves to estop Hyatt from opposing the FTB’s alternative writ
request, See. e.g., Breliant v. Preferred Equities Corp., 112 Nev. 663, 668-69, 918 P.2d 314 (1996).

Even apart from these glaring omissions, Hyatt’s Answer to FTB’s alternative writ petition
is flawed. Hyatt claims that there is no authority for the FIB's alternative request, but there are
numerous supporting authorities cited in the FTB’s Jurisdictional Writ. (See Jurisdictional Writ at 39-
43.) As a matter of Full Faith and Credit, choice of law, comity, and basic common sense, Hyatt
cannot prosecute a Nevada common law tort action that includes litigation over California internal,
non-Nevada acts and contacts of the California @vmmt that are not actionable in tort in California.
Just because Hyatt allegedly crossed the California state line does not change what the California
government did within California, or what laws regulate the California government’s non-Nevada
conduct. Applying anything other than California law to such conduct makes no sense, and not a
single California law allows Hyatt to recover for alleged common law torts incident to California’s
application of its tax laws.

Hyatt argues that he should be allowed to litigate in Nevada over everything that the California
government did to him, because to hold otherwise would “split” his claims. But all of the cases Hyatt
relies on for his “no splitting” argument involved service of process issues, personal jurisdiction, and
venue. None of them even addresses subject matter jurisdiction, let alone the exercise of subject
matter jurisdiction over tort claims involving a sister state’s acts within its own boundaries that are

not actionable in common law tort under the sister state’s own laws.
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For example, Sweeney v, Schultes, 19 Nev. 53, 54 (1885) was an action for recovery of real |
property and damages for wrongful possession. The plaintiff was not suing a nonresident for acts‘
outside the state. Hyatt takes the statement: “After this appearance the court had jurisdiction to
proceed and grant any relief to which the plaintiff was entitled, regardless of the mistake in the form
of the notice inserted m the summons” (id. at 57), completely out of context.

Gans v. M.D.R. Liguidating Corp., 1990 WL 2851 (Del. Ch. Jan. 10, 1990) was an action to
enforce a contract to provide retirement benefits brought against the corporate directors at the time of
dissolution. Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 (S.D. N.Y.
1978) was an action for unfair competition, and Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F.
Supp. 141 (S.D. N.Y. 1958) was for copyright infringement. In all of those cases, the courts had
subject matter jurisdiction over all the asserted claims. That is not the situation in this case.

Finally, Hyatt’s “no splitting™ argument is completely refuted by long practice, especially in
federal courts, where a court often may lack subject matter jurisdiction over some claims but not
others. Such claims are “split” when the court dismisses some, but not all of the claims before the
court. See, e.g, 28 U.S.C. § 1367(c) (specifying situations in which 2 federal district court may decline
to exercise supplemental jurisdiction over a claim). In fact, the district court “split” Hyatt’s claims
when it dismissed Hyatt’s First Cause of Action for deélaratory relief.

At a minimum, California’s laws immunize the California government from common law tort
liability for its California internal, non-Nevada taxation conduct involving Hyatt. A Nevada trial
involving litigation over such non-actionable conduct is not proper, and justifies, at a minimum,
granting the FTB’s alternative writ request.

DATED this 26™ day of December, 2000.

THOMAS R.C. WILSON

dfiomeys for Petitioner Franchise Tax Board
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1N THE SUPREME COURT OF THE STATE OF NEVADA
FRANCHISE TAX BOARD OF THE STATE No, 35549
_OF CALIFORNIA,
FPetitioner, .
VE .
THE EIGHTH JUDICIAL DISTRICT COURT F‘LED
OF THE STATE OF NEVADA, IN AND FOR

THE COUNTY OF CLARK, AND THE
HONORABLE NANCY M. SﬁIT'I_'Br . lJU“ 13 zom
DISTRICT JUDGE,

cLeRanETTE W
Respondents, “%“m
and i 3

GILBERT F. HYATT,

Real Party in Interest.

: No. 36380
FRANCHISE TAX BOARD COF THE STATE
OF CALIFDRNIA,

Fetitioner,

VE.

THE BIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK, AND THE
HONORABLE NANCY M. SRITTA,

DISTRICT JUDGE,

Respondents,

and

GILBERT P. HYATT,

Real Party in Interest.

ORDER _GRANTING PETITION (DOCKET NO. 36390) AND
DISMIESING PETITION (DOCKET NO. 35549)

Franchise Tax Board petitions this court for a writ

of mandamus and/or prohibition im Docket No. 35549, arguing

+that the district court ezrzed in determining that cerxtain

documents were not protected by the attorxney-client, work

product. and/ox deliberative procesgs privileges and

subsequently ordering those documents released, Franchise Tax

Boarcd separately petitions this couxt for a writ o©of mandamueg

ol -0/ab0o
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in Dosket .No. 36350, arguing that the distzrict court erred in
denying itese metion for summary judgment because the doctrine
of comity precludes <tThe district eourxt's exercise of

jurisdiction over the claims since Franchise Tax Board is

immune from liability under cCalifornia law.

We conclude that the district court did ezr in
denying Franchise Tax Board’s motion for summary Judgment,
albeit on grounds octher than those ailegad in the perition.
Thus, we grant the petiticon for a writ of mandamus in Docket
No. 36390 and direct the district court to conduct further
proceedings consistent with this order. Because oux
resolution of Docket No, 36380 rendexrs the Petition in Docket
No. 35549 moot, we deny that petition.

A Iwrit ©f mandamus may be issued to compel the
rerformance of an act +that the law requires as & duty
resulting from an office, or to control an arbirtrary or
capricious exercise of discretion.? This extracrdina:y_rmedy
is available only when there is no plain,' Speedy and adequate
remedy at law, and it is entirely within this coust’s
discretion whether to issue a writ.?2 Even <though a writ of
mandamus is the appropriate remedy to review the denial eof .'a
motion for swmmary Judgment because the order is otherwise
unappealable, this court has limited the exercise of this

extracrdinary remedy to instances when Judicial economy or the

need to clar.':'.fy important issues reqguire our intervention.?

*NRS 34..60; Round Hill Gan. Imp. Dist. w.

Newman, 87
Nev. 601, €37 P.2d 534 (1981). T

NRS 34.170; Smith v. District Court, 107 Nev, 674, 677,
- 818 P.2d 849, 851 (1881).

*Sorensen wv. Pavlikowski, 94 Nev. 440, 442, 581 P.2d 851,

B53 (1978); Smith v. District Ceourt, 113 Wev. 1343, 550 F.zd
280 (1997); 5State v. Babayan, 106 Nev. 155, 787 Pp.2d 8058

(1920); cf. State ex rel. Dep’t Transp. v. Thompzon, 58 New.
258, 361, BE2 P.2d 1338, 13223 (1883) .
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Because this case implicstes the principles of Full Faith and

Credit and comity, which are ©of gzecat importance with respect

to interpreting each state’s sovercign responsibilities and
rights, we elect to excrcise our extracordinary writ powers.
Accoerding to the United States Supreme Court case of

Nevada v. Hall? and the Nevada case of mMieneckl v. District

Court.? the crucial inguiry in determining whether to arfford

deference to another state’s lawes under the doctrines of Full
Faith and Credit or comity is whether the silster state’s laws

conflict with or contravene the forum state’s laws or

peolicles. In this case, our inquiry rests in determining
whether Nevada law, which grants immunity to state agencies

only for discrectionary act:a,‘ is affronted by recognizing

Califeornia law, which grantse Franchise Tax Beard immunity for -

intentional torts, as wall as discretionary and operational

acts.’

Although the parities addressed only the issue of

comity in Docket No. 36390, our zreview of the record to

determine whether comity or Full Faith and cCreditc should be

appli=d revealed <that thexe is no prokative evidence =to

suppert Hyatt’s claims. Thus, because Hyatt failed to meet

his burden orf groviding pProbative evidence to generxate genuine

issues of material fact on seach of his claims, the district

ceourt erxred in denying Franchise Tax Board’'s motion for

summary Jjudgment. We, therefore, grant the petition for a

writ of mandamus.

‘440 U.s5. 410, 422, 424 n.24 (1973).
“39 Nev. 93, 96, 658 P,2d 422, 424 (1983).

SNRS 41.032(2); gf. NRS 41.031; Prell Hotel Cozp. v.
Antonacci, 86 Nev. 390, 391, 469 P.2d 389, 400 (1870).

"cal Gov't Code § B60.2; see Mitchell .

Franchise Tax
Boaxd, 228 Cal. Rprr. 750 (Ct. RApp. 1986).
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In the context of a summary 3Jjudgment motion,
Franchise Tax Board, as the moving party, haslthe burden of
esztaplishing the non-existence of genuine issues of material
fact.® But this burden is sustained if Franchise Taxz Board
demonstrates a lack of probative evidence of at least one
el=ment of Hyatt’s prima facie case.” Hyatt cthen l":as the
burden of demonstrating specilfic evidence indicating a genuine
dispute ©bof facr.'® Mere allegations are insufficient to
sustain this burden; specific facts must be produced to show a
' genuine diepure that Zjustifies the denial of 2 morion .for
summary judgment.?

Upon our reviaw of the record, we oconclude that
Hyatt failed, as a mactter of law, to.meset his bhurden to

produce sufficient facts,“ indicating a genuine dispute, that

Franchise Tax Board’s acts . during its investigation
constituted intentional toxts.® There 18 no evidence, aside
"NRCP S56(c); NGA #2 1td. Tiab. Co. W¥. Rains, 113 Nev.

1151, 1156, 946 P.2d 163, 186-67 (1897).

*Rains, 113 Nev. at 1156, 946 P.2d a£ 167 (citing Celotex
Ceoxp. ¥. Cetretrtt, 477 U.S8. 317, 325 (19886)).

*®rd. at 1157, 5946 P.2d at 167.

‘IINRCP 56(m); see Bird wv. Casa Royale West, 57 Newvw. €7, -
70-71, 624 P.24 17, 19 (1581); see alsc Garve v, Clark
County, 91 Nev. 127, 130, 532 p.2d 269, 271 (19875).

*¥pranchise Tax Board has met its burden that at least one
element of Hyatt’s claims has not been shown by demenstrating
undisputed facts that Franchise Tax Board (1) naver produced
false statements, ' (2) never publicized its investigation or
findings outside the scope of the investigation, (3) compliea
with dits dinternal operating procedures with regard to

contacting individuals, and (4) merely visited Hyatt/’/s house
and conducted 4its investigation through

rhone calls andg

letters.
*Ses. e.g., Barmettler wv. Renoc Air, Inc., 114 Nev. 441,
447=-489, 95e P.2d i382, 1386-87 (1s98) (negligent

misrspresentation and outrage), limited by 0Olivero v. lLowe,
116 Newv. 385, 895 P.24 1023 (20003

PETA wv. Bobby Berosini,
Ltd., 111 HNev. 615, 628-3¢, 885 P.zd 1268, 12'{8-—-93 (1L985)
(invasion of privacy claims):; Pesadas v. Cit of Reno, 109

Nav. 448, 457, B51 P.2d 444~45 [1953) (obuse of process): M &
R_Investment Co. v. Mandarino, 103 Nev, 711, 718-19, 748 F.z24

centinued on nexe page . .
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from HyatT‘s own conclusory allegations, thu? Franchise Tax
Board’s invaestigation wunreascnably intzruded inte his private
life or seclusion, published false information about him, or
published information to third parries. that was not of a

legitimate public concern. The myriad depesitions and
documents submitted te this court are undisputed and indicate

that Franchise Tax auard'a investigative acts were in line
with a standard investigation tTo detérminu rusidgncy status
for tTaxXation pursuant to . its statutory authoricy.. Merely
because a state agency is performing an investligation in the
course of its duties does not automaticslly rendex its scts an
invasion of privacy ox otherwise intentiocnally tortious absent
evidence of unregsonableness or faléity of sTatements. No
such evidence has been presented in rthis case.

. There iz also insufficient evidence Ef Hyatt’'=s
remaining claim of .negligent misxeptésentatien.‘( As with
HEyatt’s claims for intentional torts, there is no

evidence

that . Pranchise Tax Board supplied any £false information

régarding confidentiality or business relations.

In light of the lack of evidence supporting Hyatt’'s
clajms for intentional torts and negligent misreprxesentatiecn,
we conclude that it wvas error for the distriet esuxt to deny

the motien for summary jﬁdgmant.“ Becauée we conclude that it

was error to demy Franchise Tex Board’s motion for surmary

Jjudgment, and Hyatt's elaims should have been dismissed, we

e,
Ly L

R R

« = epntinued

488, 493 (1987) (invasion of privacy claims); Star v. Rabello,
°7 New. 124, 125-26, 625 P.2d 90, 92 (1981l) (outrage).

Msee Barmertler, 114 Nev. &t 447-49, 956 P.2d at 1386-87.
Although neither party addressed this issue 4in the .
petitions Te this court, the record indicates that the issue

cf the absence of probative evidence was presented to the
district court on the initial motien.
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need not address the 4issues raised in Docket HNe., 35549
regarding purportedly privileged materials.
Consistent with our discussion sbove, we therefore
GRANT the petition in Docker No. 326350 AND DIRECT-
THE CLERK OF TEIS COURT TO ISSUE A WRIT OF MANDAMUS
instructing the district court to gxant Franchise Tax Board’s
motion for summary Jjudgment in light of the lack of evidesnce

presented.®® We DISMISS AS MOOT the _petﬁ.tian in Docket Neo,

1 ]
EZ E’gdd,ﬁz.d__o&_—_-: i Cedi
™

aupin

35548.

P .

Youn -
- P ’ J.
Ehear;! ng 6
s ;

. I,
Agost
’ J.
Rose
*5i&£=£;§’z_h % .
Lleavitt ¥

1-H Hon. Hancy M, Saitta, District Judge
California Attorney General
MeDonald Carano Wilson McCune Bergin Francevich & Hicks
Bernhard & Leslie
Hutchison & Steffen
Thomae K. Bourke
Riordan & McKenzie
Marquis & Aurbach
Clark County Clerk

i1*The Heneradle Nancy Beckexr, Justice, voluntarily recused
herself from participation in the decision of this matter.
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ark A. Hutchison (4639)
ohn T. Steffen (4390)
TCHISON & STEFFEN ! B RN ITRT Y
akes Business Park 0 JUL -2 piiiz: 52
8831 West Sahara Avenue

as Vegas, Nevada 89117

702) 385-2500
eter C. Bernhard (734)
ryan Murray (7109
ERNHARD & LESLIE
3980 Howard Hughes Parkway
Suite 550
as Vegas, Nevada 89109
(702) 650-6565
Attomeys for Real Party in Interest
[GILBERT P. HYATT
IN THE SUPREME COURT OF THE
STATE OF NEVADA
FRANCHISE TAX BOARD OF THE STATE Case No. 36390
OF CALIFORNIA,
Petitioner, REAL PARTY IN INTEREST
GILBERT P. HYATT'S PETITION
vs. FOR REHEARING RE THE

COURT'S JUNE 13, 2001 ORDER
GRANTING PETITION FOR WRIT
OF MANDAMUS

EIGHTH JUDICIAL DISTRICT COURT of

the State of Nevada, in and for the County of

Clark, Honorable Nancy Saitta, District Judge,
Respondent,

and

GILBERT P. HYATT,

CONFIDENTIAL INFORMATION
TO BE FILED UNDER SEAL

Real Party in Interest.

S vt N g st st "t Vvt gt e "t g " i st gt " " "o
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1. Issues presented.

A. Did the Court overlook or misapprehend genuine, material facts at issue when it
concluded “that there is no probative evidence to support Hyatt’s [tort] claims?”

B. Did the Court overlook or misapprehend the law when it granted the FTB’s petition
“on grounds other than those alleged in the petition?”

1. Summary of argument and relief requested.
Hyatt sued the FTB for torts based on its invasion of his privacy and its fraudulent conduct.

Since the Court decided the Writ Petition on issues not raised, briefed or argued, Hyatt has minuscule

pace to describe — for the first time to this Court — his specific claims and the evidence that has been
verlooked or misapprehended by the Court. Despite an enormous record, he has space here to address
scant portion of the sufficient probative evidence in the record of prima facie claims regarding: (i) a
ingle invasion of privacy claim — disclosure of private facts — and (ii) his fraud claim. Hyatt has
qually strong supporting evidence for his various other related tort claims, but no space to address
em. Hyatt therefore requests rehearing on all of his tort claims. Surely this Court must accord respect

for the fact that the district court twice validated Hyatt’s tort claims, the discovery commissioner saw

d heard sufficient evidence to indicate that the FTB may be guilty of fraud, and even the FTB did not
I::allenge in its writ petition the sufficiency of Hyatt’s evidence. Indeed, the record is irrefutably alive
with supportive evidence.

I11. The Court has overlooked or misapprehended Hyatt's substantial evidence
of the FTB's invasion of Hyatt's privacy by its illegal disclosures of Hyatt's

private facts.

A. Elements of claim: (i) disclosure or publicity of private facts; and (ii) a reasonable
expectation of privacy in regard to the disclosed facts.’

B. Supporting evidence:

The evidence establishes beyond any doubt that the FTB violated its own non-discretionary

' This claim is really two: the more recently emerged invasion of informational/constitutional privacy and the more
itional branch of disclosure of private facts. Each claim involves the disclosure of private facts for which an expectation of
rivacy had been created and for which a reasonable person would find offensive — particularly informational/constitutional
rivacy under which disclosure of private, personal information gathered by the government is per se unlawful. See detailed
iscussion in Hyatt's opposition to the FTB's motion for summary judgment on pages 21-26 and 31-33, respectively, [4ppdx.,

h. 27]. See also Cal. Const., Art. 1, Sec. 1. For the Court's convenience and for clarity in this petition, Hyatt has attached an
ppendix hereto containing copies of all exhibits cited herein. Hyatt cites to the attached Appendix in the following format:
[Appdyx., Exh. “x”). All exhibits included in the attached Appendix are materials from the record before the Court, and the record
ite for each exhibit is set forth in the table of contents for the Appendix.

1
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les, regulations, and procedures in illegally disclosing Hyatt's private information and thereby injuring
Hyatt. Regardless of whether an individual owes taxes to California, the FTB has no right to ignore its
fown confidentiality requirements and commit actionable privacy torts under the guise of a tax audit.

This claim, and all of Hyatt's claims, are for torts committed by the FTB irrespective of the independent

proceeding in California.

The Court incorrectly concluded that Hyatt's only evidence in support of this claim (and all

thers) consisted of his own allegations. The Court overlooked a record replete with documentary

vidence, affidavits, and depositions of third persons that establish this claim.

=R - B T~ TV TR S VS S S

1. Hyatt reasonably expected an audit by the FTB with no public disclosure of
his private information.
As addressed below, based on the FTB's own published regulations, statutory requirements, and

Y
(=]

xplicit representations to Hyatt and his representatives, Hyatt rightly and reasonably expected that the

[e—y
—_—

TB would keep his private information confidential. Hyatt’s heightened privacy concerns were, he

o
3%

ought, allayed by the FTB’s explicit promises to Hyatt and citations of law mandating confidentiality.

—
[¥%]

There are numerous examples of FTB publications mandating confidentiality. "It is the auditor’s

._.
rs

) s esponsibility to maintain the security of a/l confidential data during the audit process and to prevent any

16
17

authorized disclosure."> The FTB is forbidden from providing "confidential information to persons to
hom issuance of this information has not been authorized."®> The FTB emphasizes: "It is the

is esponsibility of FTB agents to ensure that confidential information is not disclosed to unauthorized

19

ersons." Auditors are instructed: "If in doubt, don't disclose," repeating this mandatory, non-

iscretionary requirement 16 times in 14 pages in one manual.’ The FTB even warns its auditors of
20
ssible private lawsuits for unauthorized disclosures.® Yet, included in the FTB's definition of

21
onfidential information is the very type of information it disclosed regarding Hyatt.”
22
The record is overflowing with evidence, testimonial and documentary, that provided Hyatt with
23
24
2 FTB Field Audit Manual, at FTB 3762 [4ppdx., Exh. I].
25 ’ FTB Statement of Incompatible Activities and Rules of Conduct, at (1), paragraph 1(3) [4ppdx., Exh. 2].
* FTB Disclosure Education Manual, at 11 [Appdx., Exh. 3].
26 * FTB Disclosure Education Manual, emphasis in original {4ppdx., Exh. 3].
¢ FTB Disclosure Education Manual, at 14 [4ppdx., Exh. 3].
27 ’ FTB Statement of Incompatible Activities and Rules of Conduct, at (3), paragraph 11(2), at (5), paragraph 1V, and at

7), paragraph IX [4ppdx., Exh. 2]; FTB Disclosure Education Manual, at 4 (emphasis added), at 5, and at 13 [Appdx., Exh. 3];
28 d FTB Security and Disclosures Manual, at H 06603, H06659 [Appdx., Exh. 4].

2
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absolute, reasonable expectation that his unique need for privacy would be strictly honored by the

as stated verbally and in writing, and as required by its own rules. In its initial audit letter, the FTB
romised “confidential treatment of any personal and financial information from the auditor assigned to
ou.” In the same document, the FTB sent Hyatt its Privacy Notice, FTB Form #1131,° that

epresented to Hyatt that the FTB was subject to the California privacy act'® and was required to

isclose "why we ask you for information." The FTB indicated that it would only share information

ith the IRS and other governmental agencies. It uttered no hint that it intended to divulge Hyatt's

rivate information to non-governmental third parties at the unfettered discretion of its auditors. It

L= - T - A T”  — V= T o |

onetheless did so on a grand scale as summarized below.

The affidavit of Eugene Cowan, Hyatt's tax attorney, explained in great detail the lengths Hyatt

—
(=]

d his representatives went to obtain assurances from the FTB regarding confidentiality.!! The FTB

—
[—y

learly understood Hyatt’s compelling need for keeping not only his private information confidential but

It
]

so the fact that he was being audited to the point that Hyatt's insistence upon confidentiality was so

ey
W

on-negotiable that the FTB promised strict confidentiality as a quid pro quo for obtaining the

(=
i =N

information and documents its auditors claimed it needed to complete the audit.”?

-
(v,

Hyatt is by all accounts, a recognized world-class inventor, researcher and licensor whose

)
=

emands for strict confidentiality were solidly based upon concerns of industrial espionage and theft of

e
3

de secrets.”” Having previously experienced the disastrous effects of security leaks early in his

—
-]

areer," Hyatt’s need for confidentiality was paramount, as he had licensed many of the world’s largest

—
\o

rporations on crucial technologies and was negotiating with many others.” The FTB was keenly

[
(=}

ware that Hyatt’s privacy concerns were both reasonable and non-negotiable, as his secret research lab

21
d secret document files were located in a highly confidential setting not available or discernible as

22
23
24

* FTB Form #1131[4ppdx., Exh. 5).
25 ® FTB Form #1131 [Appdx., Exh. 5).

' Officially known as the California Information Practices Act of 1977("IPA"), Cal. Civ. Code §§ 1798 et seq.
26 "' Cowan Affid., 1§ 9-26 [4ppdx., Exh. 6], submitted in opposition to the FTB's motion for summary judgment.

"2 Cowan Affid., 1] 9-26 [4ppdx., Exh. 6).
27 " Hyatt Affid., 1Y 18b, 131, 137 [Appdx., Exh. 7).

" Hyatt Affid., 19 80, 130-31, 137 [4ppdx., Exh. 7).
28 'S Hyatt Affid., §Y 44, 67, 85, 86 [Appdx., Exh. 7).

3
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such to the public.” Security was so important to Hyatt that he even purchased the facility containing
is research lab and invaluable documents through the Kern trust'” to avoid public disclosure.
2. The FTB unreasonably and illegally divulged Hyatt’s private facts.
In violation of the FTB’s non-discretionary regulations and statutory requirements, as well as its
xplicit representations to Hyatt, and contrary to this Court’s “findings” that the FTB “complied with its
internal operating procedure” and acted “in line with a standard investigation . . .pursuant to its statutory
authority,” the FTB publicly, repeatedly, and defiantly disclosed Hyatt’s private information.
i The FTB wrongly disclosed the address of Hyatt's secret research lab.
The FTB’s disclosure of Hyatt's highly secret Las Vegas address to third parties was a calculated
foutrage.” Despite express assurances that it would not reveal Hyatt’s secret information, the FTB

violated its own regulations and disclosed Hyatt's secret Las Vegas address to utility companies,

including Southwest Gas Corp., Silver State Disposal Service, and Las Vegas Valley Water District'

d to three separate newspapers.”’ As a result, Hyatt's painstaking care in locating, securing, and
rotecting a secret facility was all for naught, as the FTB made it available to public knowledge, a fact
hat is of the utmost concern and disgust to Hyatt for reasons that any reasonable person in his situation

would consider to be of compelling importance.?!

This reprehensible effort to publicly expose Hyatt’s secret address resulted in a major security
isk and loss of time and money. As a direct result of the FTB’s deliberate privacy violation, Hyatt was
orced to purchase another Nevada property, under another trust, and move the research lab, his
sensitive documents, and intellectual property to this new location.”? Since 1995 when the FTB
Eublically disclosed the secret research lab address, various ones of Hyatt’s most sensitive trade secrets

ave appeared in commercial products and in publications.”

' Hyatt Affid., 1] 10-133, 137 [4ppd., Exh. 7).

17 Michael Kern is a prominent Certified Public Accountant in Las Vegas.

8 Portions of FTB 1991 tax year audit file: HO1639, H01614, H01643, H01853, and FTB 01992 [Appdx., Exh. 8].
' Portions of FTB 1991 tax year audit file: H 01639, 01641, 01643 [Appdx., Exh. 9.

2 Portions of FTB 1991 tax year audit file: H 01637, 01853, 01855, 01857, 01899 [Appdx., Exh. 10).

2 Hyatt Affid., § 137-138 [Appdx., Exh.7).

? Hyatt Affid., § 138 [Appdx., Exh. 7).

Hyatt Affid., 1 80, 130-31, 137 [Appdx., Exh. 7).

4
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il The FTB wrongly disclosed Hyatt’s social security number.
Hyatt had strong reasons to expect that the FTB would respect his right to keep his social
security number confidential given FTB representations and published policies. Yet, the FTB made over
40 unauthorized and illegal disclosures to third parties.”* None of the recipients were disclosed to Hyatt
in advance, as was required by law and FTB regulation, before the FTB disclosed a taxpayer's social
Lccurity number.”
il The FTB wrongly disclosed to Hyatt’s Japanese licensees that he was being

investigated, thereby destroying Hyatt's patent licensing business.

After assurances of strict confidentiality, Hyatt reluctantly agreed to provide excerpts of his

greements with his Japanese patent licensees, Hitachi and Matsushita, and his membership in the
icensing Executives Society.”® Hyatt contractually committed to his Japanese licensees that the
greements would remain strictly confidential.”’ The FTB violated Hyatt’s privacy rights by sending
xcerpts of the licenses to his Japanese licensees, making clear that Hyatt was under investigation by the
[FTB, and disclosing that the licensing agreements had been disclosed by Hyatt in violation of the
Jagreements' confidentiality provisions.?®

The effect of the licensing disclosures by the FTB in breach of its commitment to Hyatt and the
[confidentiality clause of the licenses, was significant. Hyatt's patent licensing business was destroyed.
[From the time of the FTB’s unlawful disclosure, Hyatt has obtained no new licensees at all, and his
jroyalty income from new licensees dropped to zero.”

The record thus reflects, irrefutably, that there was widespread, unlawful dissemination of

yatt's personal and confidential information by the FTB. At least 90 pieces of correspondence were
isseminated by the FTB to individuals, businesses, trade groups, licensees, etc., whose collective

embership totaled in the thousands.®

¥ Portions of FTB 1991 tax year audit file [Appdyx., Exh. 8].

% 1PA, § 1798.15 [Appdx., Exh. 12]; FTB Security and Disclosure Manual, at H 06706 [Appdx., Exh. 4].
% Hyatt Affid., 138 [Appdx., Exh. 7).

27 Cowan Affid., 1y 8-26 [Appdx., Exh. 6].

% FTB 02143 and 02147 [Appdx., Exh. 11).

? Hyatt Affid., 1Y 136, 162 [Appdx., Exh. 7).

* Cox Narrative Report, at H00039-00078, [Appdx., Exh. 13].

-
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pv. The Court has overlooked or misapprehended substantial evidence of the
FTB's fraud.

—

A. Elements of claim: One or more knowingly false representations, made with the intent
it be relied upon, and it is reasonably and detrimentally relied on by a party, resulting in
damage to that party.*'

B. Supporting evidence:

The FTB made two types of false promises to induce Hyatt's cooperation with the audit: (i) that

Lhe FTB would keep Hyatt's information confidential, and (ii) that the FTB would conduct a fair,

nbiased review. The FTB not only breached its promises, but it sought an extorted settlement from

Hyatt by overtly threatening further disclosure and publicity. The evidence and damages regarding the

first false promise are essentially the same as that addressed in the above section on the closely-related,

=R - - . L — R VR S

i ut separate, invasion of privacy claim. This section therefore addresses the second false promise.

As summarized below, Hyatt has established that the lead auditor created false evidence — which

11
is a criminal offense under California law®? — and used it to try to extort a settlement from Hyatt.
12
1. The one-sided fraudulent audit.
13
The FTB publicly claims to be fair and impartial in its dealings with taxpayers. It professes to
14 .
: interpret the law evenly and fairly with neither a state nor a taxpayer point of view. FTB personnel have
15
estified to this in depositions.”® Hyatt’s first auditor, Marc Shayer, even testified that he promised to
16
onduct a fair and unbiased audit.**
17
Yet, the record shows that the FTB's methods at that time targeted high-income, former
18 e g ; : .
California residents, rewarded its own auditors based on the amount they could assess (measured by a
19 ; g g . . . .
ost-benefit ratio), penalized auditors who found “no change” in their audits, and used penalties as
20 L. 5 i S g i : . .
bargaining chips” to induce settlements, making the Hyatt audit the biggest potential boost to any
21 uditor's career.”
22 The FTB's third auditor, Sheila Cox, fully acknowledged in deposition testimony that she
23 Kocused exclusively on information obtained which could be construed as supporting the FTB's
24
25
¥ See, e.g., Albert H. Wohlers and Co. v. Bartgis, 114 Nev. 1249, 969 P.2d 949 (Nev. 1998).
26 ** See, e.g., Cal. Rev. & Tax Code § 461, Cal. Pen. Code § 134.
* Tllia depo., p. 303 [Appdx., Exh. 14]. See also the FTB Mission Statement [Appdx., Exh. 28).
27 ** Shayer depo., pp. 474, 476, 482-83 [Appdx., Exh. 15].
* See supporting deposition excerpts and documents cited and included in Hyatt's Crime/Fraud brief to the discovery

28 mmissioner [Appdx., Exh. 29); see also Les depo., pp. 226-228, 615, 674, 678, 684-687 [Appdx., Exh. 17].
6
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osition.** She completely ignored documentary evidence and witness statements directly contrary to
e FTB's preordained conclusion.’” She did not investigate the most relevant information. If she had,
she would have had to conclude Hyatt was a Nevada resident from September 26, 1991 to the present.
The FTB did not conduct a legitimate, bona-fide audit. Instead, the FTB conducted a biased,
audulent investigation in which Cox destroyed key evidence that supported Hyatt (e.g., her
ontemporaneous handwritten notes and computer records of bank account analysis).’® Relevant to her

[intent, Cox told her husband and others during the Hyatt audits that she was "going to get the Jew

astard."” Afier the audit was concluded and she had assessed Hyatt millions of dollars in trumped-up
es and penalties, she telephoned Hyatt's bitter ex-wife from whom he had been divorced for many
[years and bragged about the "conviction."* Cox was hardly a fair and unbiased auditor. The discovery
Jcommissioner even declared that the FTB may have committed fraud and accordingly ordered that Hyatt
was entitled to further discovery on this point.*!
The FTB disregarded, refused to investigate, ignored, and "buried” the facts favorable to Hyatt
which it uncovered during its invasive “audit.” For example, the FTB simply ignored:

the current neighbors in Nevada who supported Hyatt's Nevada residency claim;
the former neighbors in California who told of Hyatt's move to Nevada;

the friends and business associates who knew of Hyatt's move to Nevada;

the adult son who knew of Hyatt's move to Nevada;

Nevada rent, utilities, telephones, and insurance payments of Hyatt;

Nevada voter registration and driver's license of Hyatt;

Nevada home purchase offers and escrow papers of Hyatt;

Nevada religious, professional, and social aftiliations of Hyatt; and

Hyatt's changes of address from California to Nevada address.*

The FTB ultimately prepared and set forth two Narrative Reports totaling 70 pages which
I:tslpposedly detail the evidence in favor of its conclusion concerning Hyatt's residency as well as
serting fraud penalties against Hyatt.** The depositions conducted to date establish that the FTB

ignored substantial evidence from Hyatt's neighbors, business associates, and friends favorable to Hyait

% Cox depo., pp. 168-69, 1618-19 [Appdyx., Exh. 16].

*7 Cowan Affid., Exhibit 14 thereto [Appdx., Exh. 6].

* Cox depo., pp. 17, 174-175, 190, 341, 342, 423-24, 569, 605, 661, 861, 971 [Appdsx., Exh. 16].
¥ Les depo., p. 10 [Appdx., Exh. 17].

“* Maystead depo., pp. 182-84 [Appdx., Exh. I18].

' November 9, 1999 hearing transcript (excerpt), pp. 55-56 [Appdx., Exh. 26).

** Cowan Affid., Exhibit 14 thereto [Appdx., Exh. 6].

# Cox Narrative Report, at H00039-00078 [Appdyx., Exh. 13].

7
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nd contrary to the FTB's pre-determined conclusion.* It never even interviewed Hyatt. The FTB did
ot even speak with Hyatt's son, Dan, with whom Hyatt had a close ongoing relationship, who loaned
yatt his utility trailer for Hyatt's move to Las Vegas, and who visited with Hyatt in Las Vegas during
pril 1992. Rather than interviewing two of Hyatt’s long-time business associates, the FTB proceeded
o audit them, seeking through intimidation to separate them from Hyatt.*
Instead, the FTB interviewed and obtained statements from estranged relatives and an ex-wife
at were falsely termed "affidavits," and which formed the comerstone of the FTB’s “case” despite the
complete lack of credibility and relevance of the statements.*® More importantly, the statements
ontained in the "non-affidavits" were nothing more than vague and general attacks on Hyatt and
rovided no specific evidence supporting the FTB's conclusions. The only specific statements in the
sworn “affidavits” were expressly disclaimed by the declarant in concluding that she could not be
eld to what is stated therein in a court of law.*” In other words, the “cornerstone” of the FTB's case
was built on sand that crumbles upon even mild cross-examination.

2. The $9 million fraud penalty and the FTB's urging Hyatt to settle.

The FTB not only assessed Hyatt taxes for a period after which he had moved to Nevada based

n its trumped-up investigation, it assessed Hyatt penalties for alleged fraud in regard to his Nevada
esidency. The penalties amounted to an additional 75% of the alleged taxes. The FTB teaches its
uditors to use the fraud i::enalty as a "bargaining chip" to obtain "agreement" from the taxpayer to pay
e assessed tax.** To make its point, the FTB's penalties training manual has on its cover a menacing
"skull and cross-bones,"* an attitude of intimidation directed at Hyatt through tortious conduct.
In classic extortion form, Jovanovich boldly "suggested" to Hyatt's representative that settling at
e "protest stage” would avoid public revelation of Hyatt's personal and financial information.
eposition testimony has confirmed that Jovanovich, the FTB's first protest officer, told Hyatt's tax

epresentative that if he did not settle at the outset of the protest stage,* the privacy and confidentiality

* Cox depo., pp. 1181, 1187-1188 [4ppdx., Exh. 16]; Cowan Affid., Exhibit 14 [Appdx., Exh. 6).

* Cox depo., pp. 29, 168-69, 181, 1460-61, 2021 [Appdx., Exh. 16); Hyatt Affid., § 164 [Appdx., Exh. 7].
* Maystead depo., pp. 182-84 [4ppdyx., Exh.18]; Hyatt affid., §1 63, 164, 174, 175, 181 [4ppdx., Exh. 7}.
“ H 00302-07 [Appdx., Exh. 19].

* Ford depo., pp. 128-29 [Appdx., Exh.20].

* FTB H 08950 [Appdx., Exh. 21).

% Cowan Affid., 1 32 [4ppdyx., Exh. 6].
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hat Hyatt so valued would be lost.”!
Specifically, she told Hyatt's tax representative that it would be necessary for the FTB to engage
in extensive additional requests for information from Hyatt as that is its practice "in high profile, large
ollar” residency audits. In fact, Ms. Jovanovich's own hand-written notes confirm that she told Hyatt's
representative that in such cases the FTB will conduct an in-depth investigation and exploration "of
any unresolved facts and questions” related to Hyatt.> Jovanovich also testified that she understood
[Hyatt had a unique and special concern regarding his privacy*’ and that he was “paranoid” about his
fprivacy — an understanding shared among the FTB auditors and the FTB residency unit.’*
3. Hyatt was damaged by the FTB's fraud.

Hyatt, having no reason to suspect that the FTB, as an organ of California government, would

act in a false, predatory manner, reasonably relied on the truthfulness of the assurances and
epresentations (both explicit and implied) by the FTB and its agents.** Thus relying, Hyatt agreed to
ooperate with the FTB and provide it with his highly sensitive and confidential information and
ocuments.” Hyatt in fact relied upon the false representations and assurances of the FTB and its agents
o his extreme detriment, as explained above.

Two simple facts demonstrate the potential magnitude of the damages.

1. In the past four years prior to the FTB's early-1995 tortious invasions of Hyatt's privacy,
he closed license agreements for hundreds of millions of dollars.

2. After the FTB's early-1995 tortious invasions of Hyatt's privacy, he was not able to close
a single new license agreement.”’

If Hyatt's right to a trial is not taken from him, he will prove that the timing of the FTB's tortious
[onduct and the total destruction of his licensing program is not coincidental, but rather the former

aused the latter. In addition to his economic damages, Hyatt suffered emotional distress.*®

* Jovanovich depo., pp. 50-52, 168, 185-186 [Appdx., Exh. 23].

** Jovanovich notes from June 12, 1997 [4ppdx., Exh. 24].

* Jovanovich depo., p. 125, Ins. 20-24 [Appdx., Exh. 23].

* Jovanovich depo., p. 126, Ins. 4-8 [Appdx., Exh. 23].

 Hyatt Affid., 1§ 10-12 [Appdx., Exh. 7.

% Cowan Affid., 1Y 9-26 [Appdx., Exh. 6).

T Hyatt Affid., § 136 [Appdx., Exh. 7].

** This Court has upheld a compensatory damages award for emotional distress "as a result of [a defendant’s] fraudulent
isrepresentations, concealment, and a bad faith course of conduct." See Albert H. Wohlers & Co. v. Barigis, 114 Nev. 1249,
9 P.2d 949, 958 (1998).
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V. The Court overlooked or misapprehended the law when it granted the FTB’s
petition “on grounds other than those alleged in the petition.”

First, the Court's order violates Hyatt's due process rights by denying Hyatt his day in court
without even a hearing before this Court on an issue never raised in the FTB's writ petition. Second, the
Lorder is contrary to this Court's own line of cases reversing district court orders that mistakenly grant
summary judgment when material issues of fact are in dispute and that require all reasonable inferences
0 be drawn in favor of the non-moving party, as well as its line of cases refusing to review denials of
|‘summary judgment.

These propositions are self evident and very familiar to this Court. Hyatt has no more space in

his petition to further develop these points, except to emphasize that the Court is not only unfairly
enying him his day in court but is doing so prematurely before he has completed discovery. A
ubstantial part of discovery, including court-ordered discovery, was pending when the Court stayed the
ction. The remaining discovery was detailed in an affidavit submitted to the district court as an
lternative ground for denying the FTB's summary judgment motion.” Given this Court's disagreement

ith the district court regarding the sufficiency of the evidence after its own review and reweighing,
Hyatt renews his request to complete discovery before his case is dismissed on such grounds.

V1. Hyatt again requests leave to file an additional briefing specifically
addressing the evidentiary support for his claims.

Hyatt requested leave of court to file a petition in excess of the Court’s ten- page limit.** Hyatt
gain renews this request. Whether the Court is inclined to grant or deny the petition, Hyatt should be
Eiven a full and fair opportunity to demonstrate the adequacy of his evidence to date. It may be his only

"day in court."
DATED this 2. day of July, 2001 HUTCHISON & STEFFEN
BERNHARD & LESLIE, CHTD.

'H—‘C-

Ty M
Peter é.md, Esg. = T
Bryan Murray, Esq.

Attorneys for Gilbert P. Hyatt

* Bourke Affidavit, 11 182, 183, and 186 [4ppdx., Exh. 25).
 Hyatt filed his request to exceed the ten page limitation for petitions for rehearing and to extend the time for filing
fsuch petitions on June 18, 2001. As of the filing of this petition, the Court had not ruled on this request.

10
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CERTIFICATE OF SERVICE
I hereby certify that I am an employee of Bernhard & Leslie, and that on this ﬁ day of July,
2001, I served a true and correct copy of the foregoing REAL PARTY IN INTEREST GILBERT P.
HYATT'S PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001 ORDER
{GRANTING PETITION FOR WRIT OF MANDAMUS via regular mail, in a sealed box(s) upon
'which postage was prepaid, to the addresses noted below, upon the following:
Thomas R.C. Wilson, Esq.
McDonald, Carano, Wilson, McCune,
Bergin, Frankovich & Hicks

241 Ridge St., Fourth Floor
Reno, Nevada 89501

elix E. Leatherwood, Esq.
California Attorney General
300 South Spring Street
Suite 5212

os Angeles, California 90013

onorable Nancy Saitta

epartment X VIII

ighth Judicial District Court of the State of Nevada
in and for the County of Clark

00 S. Third Street

as Vegas, NV 89155

Yttt Al { ot

An'elpployee of Bernhard Lesll
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ark A. Hutchison (4639)
ohn T. Steffen (4390)
TCHISON & STEFFEN
akes Business Park

8831 West Sahara Avenue
as Vegas, Nevada 89117
702) 385-2500

ERNHARD & LESLIE
3980 Howard Hughes Parkway
Suite 550

as Vegas, Nevada 89109
(702) 650-6565

Attorneys for Real Party in Interest
[GILBERT P. HYATT

FRANCHISE TAX BOARD OF THE STATE
OF CALIFORNIA,

Petitioner,
VS,
EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
Clark, Honorable Nancy Saitta, District Judge,
Respondent,
and

GILBERT P. HYATT,
Real Party in Interest.

M st st Nt st st St ! Mt st et Mo M NI N N N e

IN THE SUPREME COURT OF THE
STATE OF NEVADA

Case No. 36390

APPENDIX OF EXHIBITS CITED
IN REAL PARTY IN INTEREST GIL
HYATT'S PETITION FOR
REHEARING RE THE COURT'S
JUNE 13, 2001 ORDER GRANTING
PETITION FOR WRIT OF
MANDAMUS

CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL
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Real party in interest Gil Hyatt attaches to his Petition for Rehearing this Appendix containing

opies of all exhibits cited in his petition. Each exhibit cited in the petition and attached hereto is from
he record before the Court. Copies of the cited exhibits have been compiled in this Appendix for the
convenience of the Court. The record cite for each attached exhibit is set forth in brackets' after the

escription of the exhibit in the table of contents below.

Table of Contents re Attached Exhibits

1. FTB Field Audit Manual [Supp. Hyatt Appendix, Vol. XI, Exh. 31].

2. FTB Statement of Incompatible Activities and Rules of Conduct for Departmental

Employees [Supp. Hyatt Appendix, Vol. XIII, Exh. 38].

3. FTB Disclosure Education Manual [Supp. Hyatt Appendix, Vol. X111, Exh. 39].

4. FTB Security and Disclosures Manual [Supp. Hyatt Appendix, Vol. XI, Exh. 30].

5. FIB Form #1131 [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 18 thereto)].

6. E. Cowan Affidavit (minus exhibits) [Hyatt Appendix, Vol. VIII, Exh. 15].

7. G. Hyatt Affidavit (excerpts and minus exhibits) /Hyatt Appendix, Vol. VIII, Exh. 12].

8. Portions of FTB 1991 tax year audit file on Gil Hyatt [Supp. Hyatt Appendix, Vol. X, Exh. 28].

' The term "Hyatt Appendix" refers to volumes I through VII of the appendix of exhibits Hyatt submitted on July 7,
2000 with his Answer to the FTB "discovery" writ. The term "Supp. Hyatt Appendix” refers to volumes VIII through XIV of
Jthe supplemental appendix of exhibits Hyatt submitted on October 13, 2000 with his Answer to the FTB "jurisdictional” writ.

-
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10.

11.

12

13.

14.

15.

16.

17

18.

19.

20.

Portions of FTB 1991 tax year audit file on Gil Hyatt [Hyarr Appendix, Vol. Vii, Exh. 11

(Exhibit 11 thereto)].

Portions of FTB 1991 tax year audit file on Gil Hyatt /Hyatr Appendix, Vol. VII, Exh. 1]

(Exhibit 12 thereto)].

Portions of FTB 1991 tax year audit file on Gil Hyatt /Hyart Appendix, Vol. VI, Exh. 11

(Exhibit 2 thereto)].

Information Practices Act of 1977, California Civil Code § 1798 ef seq. [Hyatt Appendix,

Vol. V, Exhibit 8 (Exhibit I thereto)].

Cox Narrative Report [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit I thereto)].

S. Illia deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 31 thereto)].

M. Shayer deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 28 thereto)].

S. Cox deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 29 thereto)].

C. Les deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 37 thereto)].

P. Maystead deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 35

thereto)].

Beth Hyatt "affidavit" to FTB [Hyat Appendix, Vol. VII, Exh. 11 (Exhibit 21 thereto)].

C. Ford deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 32 thereto)].

.
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21.

22,

23.

24.

25.

26.

27.

28.

Skull and Crossbones cover page for Penalties Manual (HO08950) [Hyatt Appendix, Vol. Vii,

Exh. 11, (Exhibit 22 thereto)].

First Amended Complaint [FTB Appendix Filed July 7, 2000, Vol. 1, Exh. 4].

A. Jovanovich deposition transcript excerpts [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 30

thereto)].

A. Jovanovich's hand-written notes of June 12, 1997 [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit

3 thereto)].

T. Bourke Affidavit (excerpts and minus exhibits) /Hyatt Appendix, Vol. VIII, Exh. 13].

November 9, 1999 transcript excerpt from hearing by Discovery Commissioner [Hyatt

Appendix, Vol. VII, Exh. 11 (Exhibit 5 thereto)].

Gil Hyatt’s Opposition to FTB’s Motion for Summary Judgment [Hyatt Appendix, Vol. VII,

Exh. 11].

FTB Mission Statement [Hyatt Appendix, Vol. 11l, Exh. 6 (Exhibit 19 thereto)].
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29.  Appendix to Plaintiff Gil Hyatt's Post-Hearing Memorandum Containing Prima Facie
Showing of FTB Consultation with Attorneys to Further Future and Ongoing Extortion,
Breach of Confidentiality Statute, and Fraud (“Hyatt Crime/Fraud brief”) [Hyatt Appendix,

Vol. II, Exh. 4].

DATED this <~ _day of July, 2001.

HUTCHISON & STEFFEN, LTD.
Mark A. Hutchison, Esq.

John T. Steffen, Esq.

Lakes Business Park

8831 West Sahara Avenue

Las Vegas, Nevada 89117

BERNHARD & LESLIE, CHTD.

——
By: \ ~N o MU
Peter C. Beraj?“d,gfs‘q_ —=

Bryan Murray, Esq.
3980 Howard Hughes Parkway, Suite 550
Las Vegas, Nevada 89109

Attorneys for Gilbert P. Hyatt
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IFICATE OF SERVICE p
cf
I hereby certify that I am an employee of Bernhard & Leslie, and that on this A4~ day of July,

2001, I served a true and correct copy of the foregoing APPENDIX OF EXHIBITS CITED IN REAL
PARTY IN INTEREST GIL HYATT'S PETITION FOR REHEARING RE THE COURT'S
JUNE 13, 2001 ORDER GRANTING PETITION FOR WRIT OF MANDAMUS via regular mail,

Jin a sealed box(s) upon which postage was prepaid, to the addresses noted below, upon the following:

Thomas R.C. Wilson, Esq.
[McDonald, Carano, Wilson, McCune,
Bergin, Frankovich & Hicks

241 Ridge St., Fourth Floor

Reno, Nevada 89501

IFeIix E. Leatherwood, Esq.
California Attorney General
300 South Spring Street

Suite 5212

L.os Angeles, California 90013

Honorable Nancy Saitta
Eepartment XV
ighth Judicial District Court of the State of Nevada
in and for the County of Clark
200 S. Third Street
Las Vegas, NV 89155

Uetwtes Mz s/

Angﬁaployee of Bernhard & {eslie
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IN THE SUPREME COURT COF THE STATE OF NEVADA

FRANCHISE TAX BOARD OF THE STATE .No. 35548
OF CALIFORNIA,

Patitionex,
vs.

THE EXGHTH JUDICIAL DISTRICT

COURT OF THE STATE OF NEVADA, IN E

AND FOR THE COUNTY OF CLARK, AND F LEa
THE HONORRBLE NANCY M. SAITTA,

DISTRICT JUDGE, JUL 13 2001

SANEFTE M. BL
Respondents, aswﬁél WTEME;%E
e ERK

Real Party in

and

GILBERT P. HYATT,

Interest.
FRANCHISE TAX BEOARD OF THE STATE Me. 36380
OF CALIFORNIA,
Petirtioner,

vS-

THE EIGHTH JUDICIAL DISTRICT
COURT CF THE STATE OF NEVADA, IN
AND FOR THE COUNTY OF CLARK, AND
THE HONORABLE NANCY M. SAITTA,
DISTRICT JUDGE,

Respondents,
and

GILBERT P. HYATT,

Real Party in
Interest.

ORDER GRANTING MOTION IN PART, AND DIRECTING ANSWER

on June 13, 2001, this court entered an ordex
dismiseing the petition in Docket No. 35549 and granting the
petition imn PDocket No. 36390 in these consolidated writ
proceedings. on June 20, 2001, real party in intexest, Gilbext
P..Hyaét {™Mx. Hyatt™), filed a motion for an =xtension of cime

to file a petitien for rehearing and for leave to £ile & forty-

ol-1i19/9

AN
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page petition. As cause for that motion, Mr. Hyatt represents
that “the p=tition for rehearing must address matters never
raised by either party and must specifically describe the

evidence wiTth citations tTo the record supperting each el=ment

of his claims for zcelief.” This is because, Mr, Hyatt avers,
the relief granted in this courc’s June 13, 2001, oxdex Wwas
“pased upon grounds that were neither ralsed in <the Wxit

Petition noy addressed by Hyatt.”

On June 21, 2001, petitionex Franchise Tax Board of
the State of Califermia (“Tax Board”) filed an opposition to
Mr. Hyatt’s motion. In that opposition, the Tax Board axgues
that because the entire record that wea before the dlistrict
court was considered by this court in these consolidated
proceedings, any extension of the time periocd or permission To

evcead the page limitation provided 4in NRAP 40 would be

unnecessary.

on June 25, 2001, Mx. BRByatt £filed a motion Ifor
permission to file a reply in suppert of hiz motion for an
extansion of time tTo file a petition £or rehearing and to
exceed the page limication. We grant that moTion.
Accordingly, +the <lerk of this court sghall file Mr. Hyatt's

reply received on June 25, 2001.-

on oSuly 5. 2001, Mr. Hyatt £iled, in Docket No. 36380
only,* & timely ten page petition for rehesring.? In acdition
to addressing some of the issues Mr. Hyatt bellieves suppoxt

rehearing, the petition also renews the request to exceed the

1 pc noted above, the writ petition in Docket No. 35549 was
denied as moot and Mx. Hyatt is seeking only a rehearing of the
granting of the writ petition in Docket Ne. 36380.

2 The petition was time stamped and placed in the Las Vegas
.drop-box on July 2, 2001, .and-thus is considexed to have been
timely filed. See NRAF 25(3) (<) .
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ten page limit =o present additional points that Mxr. Eyatt
believes are relevant as o whether a zeheaxing should be

granted.

Upon consideratiom of 211 the documents £iled on this
meTTer, we grant Mr. Hyatt's metion, 4in pParT. Mr. Hyatt may
file a fifteem (13) Ppage supplement %o the petition foxr
reheaxring that was filed in Docket No. 36390 on July 5, 2001.
In that supplement M. Hystt may present the additienal points
that he was not able to address oFf fully develop in the ten
page petition for rehearing. That supplement shall be £iled
and served within ten (10) days £from the date of this order.
rurther, the Tax Board shell have fifteen (15) days £rom the

date of service of Mr. Hyett’s supplement to the petition for

reheaxing to file & twenty—-£ive (z58) page answer to the
petition and supplement. Ses NRAP 40(d). We ecaution Thse
parties that £ailure To meet any of the f£iling deadlines =et
forth in this order may be deened as a waiver of the right TO

file either the s=upplement ox the answer, respectively-

It is so ORDERED.

E 2 L'e’“‘u‘la"h' — ,C.J.

ce: Hon- Nancy M. Saittsa, Distxict Judge
california Attorney General
McDonald, Caexano, Wilson, McCune, Bergin,

Frankovich & Hicks

Bernhard & Leslie
Themas K- Bourke

* m—-wIbfdEn & McKéhzie o caeT B " ma T 1
Hutechineon & Steffen
Marguis & Aurbach

- —— e e =

(o
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Mark A. Hutchison (4639)
John T. Steffen (4390)
HUTCHISON & STEFFEN
Lakes Business Park

8831 West Sahara Avenue
Las Vegas, Nevada 89117
(702) 385-2500

Peter C. Bernhard (734)

Bryan Murray (7109)

BERNHARD & LESLIE

3980 Howard Hughes Parkway, Suite 550
Las Vegas, Nevada 89109

(702) 650-6565

Attorneys for Real Party in Interest
GILBERT P. HYATT

IN THE SUPREME COURT OF THE

STATE OF NEVADA

FRANCHISE TAX BOARD OF THE STATE
OF CALIFORNIA,

Petitioner,
Vs,
EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, in and for the County of
Clark, Honorable Nancy Saitta, District Judge,
Respondent,
and

GILBERT P. HYATT,

Real Party in Interest.

e M e st Nt s s s N st st gt st s s " st gt i

Case No. 36390

REAL PARTY IN INTEREST
GILBERT P. HYATT'S 15 PAGE
SUPPLEMENT TO HIS PETITION
FOR REHEARING RE THE
COURT'S JUNE 13, 2001 ORDER
GRANTING PETITION FOR WRIT
OF MANDAMUS

CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL

Pursuant to this Court's order, Petitioner Gil Hyatt submits this Supplement to his Petition for

Rehearing, timely filed on July 2, 2001 (the "Petition"). The Petition addressed the substantial evidence

supporting Hyatt's most significant invasion of privacy claim and his fraud claim. This Supplement first

demonstrates that there are material facts in dispute in regard to the four issues upon which the Court

based its order granting the FTB's petition and then discusses additional facts, evidence and law that the

Court overlooked or misapprehended in its order granting the FTB's petition.
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II.

111

V.

VL

VII.

ABLE OF CONTENT

Page

Genuine issues as to material fact exist as to the four conclusion reached by the Court in
footnote 12 of the June 13 Order ......... ...ttt e 1
A. Evidence of record shows that the FTB "produced false statements" ............... 1
B. Evidence of record shows that the FTB publicized its investigation or findings

outside the scope of the investigation .................cooiiiuinnnnen..... y o
C. Evidence of record shows that the FTB did not comply with its internal operating

procedures with regard to contacting individuals .............................. 3
D. Evidence of record shows that the FTB did more than "merely visit Hyatt's house

and conduct its investigation through phone calls and letters" .................... 3
Substantial, probative evidence supports Hyatt's invasion of privacy claims ............... 5
A. Substantial evidence of the FTB's illegal disclosures of Hyatt's private facts ......... 5
B. Substantial evidence of the FTB's intrusion upon Hyatt's seclusion ................ 5

1. Eleats OF8Iii «oivnenmmmmvmmenanan ve on o3 5% S eSS e s 5

2. SUPPOTENE BVIAETIOE oo o vwvwisiosmisamamaniaiie v es % 5 Evisly BEEE ¢ Eaeeveses 5
C. Substantial evidence of the FTB's casting Hyatt in a false light ................... 7

1. Elementsof claim . .......... .. .. i 7

2. Supporting evidence . . .. ... i e 7
Substantial evidence supporting Hyatt's abuse of process claim ......................... 8
A. T R T 8
B. Supportng eVIBEI0E.. .. .. wo veswin e SR SRS 55 55 5 $ e 8
The Court has overlooked or misapprehended the law in considering an issue never
raised in the FTB's petition for extraordinary relief . . ...................ccoiviirn ... 10
The Court has overlooked or misapprehended its own standards regarding review of
denials of summary judgment motions ........ 5 R T SRR R 0 B 11
The Court has overlooked the law regarding the FTB's immunity in California for the
conduct at issue has been overlooked or misapprehended ............................. 12
CONCINSION. . cvcovivns ovmmmas unTRESEARNEVERES $5.55 5 55 5 55, 508 508 tummn o mrareim oo 14

AA002308




N = - T ¥ P

[ I O S o I o S o T e
A L R W N = O W e NN W R W e &

27
28

I. Genuine issues as to material fact exist as to the four conclusions reached by the
Court in footnote 12 of the June 13 Order.'

The Court's June 13 Order concluded that the FTB had met its burden that at least one element
of each of Hyatt's claims had not been shown. The Order said the FTB did that "...by demonstrating
undisputed facts that Franchise Tax Board (1) never produced false statements, (2) never publicized its
investigation or findings outside the scope of the investigation, (3) complied with its internal operating
procedures with regard to contacting individuals, and (4) merely visited Hyatt's house and conducted its
investigation through phone calls and letters."” Based on this, the Court then found no genuine dispute
"that Franchise Tax Board's acts during its investigation constituted intentional torts[,]" citing Nevada
law as to Hyatt's causes of action, at footnote 13. The evidence cited throughout the Petition and this
Supplement refutes this. A brief summary of the evidence, and reasonable inferences which can be
derived therefrom, contradicts each of these allegedly undisputed issues."?

A. Evidence of record shows that the FTB "produced false statements". Genuine
issues of material fact exist as to issue (1) in footnote 12. Evidence of the FTB's false statements
include:

(1) FTB written confidentiality promises contained in its communications to Hyatt;*

(2) FTB verbal confidentiality promises, given when Hyatt's representatives insisted on specific
pledges of confidentiality in return for Hyatt providing additional information;’

(3) FTB promises (and policy requirements) that it would conduct a fair and unbiased audit, but
instead buried all evidence favorable to Hyatt;®

(4) Audit narrative report re Hyatt was "fiction" according to a former FTB employee;’

| The Petition cited to an Appendix of Exhibits 1 through 29 attached thereto in the following format: [Appdx., Exh. "x"]. For
larity, this Supplement cites to exhibits in the same manner, with additional exhibits attached to a Supplemental Appendix.
itations to the record for the exhibits attached to the Supplemental Appendix are set forth in its table of contents.
See footnote 12 of June 13 Order. In addition, Hyatt urges the Court to review pages 21 through 26 of Hyatt's opposition to
e FTB's motion for summary judgment [Appdx., Exh. 27] that discusses the Constitutional and statutory basis and origin of the
invasion of informational privacy alleged by Hyatt. The informational privacy rights of Hyatt, and corresponding obligations of
e FTB, establish in great part the objective reasonableness of Hyatt's invasion of privacy claims. Moreover, and as discussed
low, the FTB is not immune under California law for the invasions of privacy, particularly, the informational privacy, asserted
y Hyatt.
These facts represent, at a minimum, sufficient evidence to refute the four "undisputed” facts. Because of the FTB's invocation
f the "deliberative process” privilege, Hyatt was prevented from getting further facts from the FTB (this was the subject of the
FTB's other writ, declared moot in this Court's June 13 order). Since discovery was stayed by this Court's earlier order, Hyatt
as not been able to complete his investigation of these and other relevant facts.
[* Petition, at 2-3. (Hyatt cites to the Petition or this Supplement, infi-a, when the supporting evidence is summarized therein).
 Petition, at 3.

F Petition, at 6-8.

[ Les Depo., pp. 10,25, 172, 176 [Appedx., Exh. 17].
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1 (5) Auditor Cox's statements re interviews with Hyatt's Las Ve%as apartment managers, directly
contradicted by deposition testimony of the apartment manager;

(6) FTB "Demand for Information" form, which falsely represented to Nevada respondents that
they were required by California law to comply with these demands;’

W N

(7) FTB false "affidavits," which were not even sworn to, and which were falsely represented by
Auditor Cox as containing damaging information about Hyatt;'°

(8) The FTB falsely stated that the audit file had been through extensive levels of review by
FTB reviewers: “The reviewers in Sacramento have finished their extensive examination of the
audit file and all of the information regarding Mr. Hyatt’s residency status.” However, in
deposition, the reviewers expressly admitted that they simply relied upon Cox’s work in their
review of her assessment."" This cursory review also led to the assessment of an additional $6.4
million in taxes and penalties for a total assessment of $9.9 million."

Therefore, this Court cannot say that the FTB "never produced false statements". If the Court believes

U-TE- - RS B - Y

10 |that these false statements are de minimus, it is performing, inappropriately, a fact-finder's function.

B. Evidence of record shows that the FTB publicized its investigation or findings

11
12 outside the scope of the investigation. Genuine issues of material fact exist as to issue (2) in footnote
13 12. Evidence of the FTB's publication of its investigation or findings outside the scope of its
14 investigation include:
15 (1) Auditor Cox's publication of her investigation and findings, and personal defamatory
opinions of Hyatt, to Candace Les who had no "need to know.""
16
(2) Auditor Cox's publication of her investigation and findings, and personal defamatory
17 opinions of Hyatt, to non-FTB personnel;'*
18 . .. , - :
(3) Auditor Cox's publication of her work and findings to Priscilla Maystead, Hyatt's ex-wife
19 when Cox boasted, “We got him.”"
20 (4) Disclosure to Hyatt's Japanese customers that he was under investigation, and revealing that
21 Hyatt had provided the FTB with copies of their confidential agreements;'® and
Kopp Depo., pp. 75 - 76 [Supp. Appdx., Exh. 39]; Lewis Depo., pp. 29, 45, 51 [Supp. Appdyx., Exh. 30].
22 Infra, at 8-9.
" Bourke Affid., 11 15, 16, 51, 73 (evidence is cited and summarized therein) [Appdy., Exh. 25]. The FTB knew that what it
23 [labeled as an affidavit was indeed not a true affidavit — the FTB has reverted to calling them “interview summaries.” However,
ox clearly intended to misrepresent these “interview summaries” in her Narrative Report because they served as the foundation
24 |for Cox’s assessment of fraud penaltics (an extremely serious penalty requiring clear and convincing evidence to support): “[A]s
vidence of the taxpayer’s specific intent to defraud the government, we have gotten affidavits from several individuals that the
25 [raxpayer may have cheated on his taxes in the past.” See FTB audit work-papers, at H 01892. [Supp. Appdx., Exh. 45].
" Lou Depo., p. 81 [Supp. Appdx., Exh. 44]
26 [|? Ford Depo., p. 90-92 [Supp. Appdx., Exh. 43].
3 Infra, at 7-8.
27 V" Infra, at 7-8.
** Maystead Depo., pp. 182-84. [Appdx., Exh. 18].
28 | Petition, at 9.
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(5) Disclosure of Hyatt’s private information to three newspapers."’
Again, this Court cannot say that the FTB never publicized its investigation or findings outside the
scope of the investigation. If the Court believes that these publications are de minimus, it is performing,

inappropriately, a fact-finder's function.

C. Evidence of record shows that the FTB did not comply with its internal operating
procedures with regard to contacting individuals. Genuine issues of material fact exist as to issue
(3) in footnote 12. Evidence of the FTB's failure to comply with its internal operating procedures with
regard to contacting individuals include violating its policies, rules and procedures:

(1) Despite talking to Hyatt's adversaries, Auditor Cox never interviewed or spoke with Hyatt,

glrl 51112 1o:a;losc associates and close family members, thereby failing to conduct a fair, unbiased

(2) Failure to notify Hyatt or obtain the requested information from Hyatt before disclosing
social security numbers and other confidential Hyatt information to individuals or businesses; !’

(3) Failure to contact Hyatt before contacting third parties;?

(4) Sending "Demands for Information" to individuals outside the State of California, absent
special circumstances;?’

(5) Advising Hyatt that other taxpayers usually settle to avoid further dissemination of 2prrivatc
information, inferring that "this could happen to you, too, if you don't agree to settle" .2

Therefore, this Court cannot say that the FTB complied with its internal operating procedures with
regard to contacting individuals. If the Court believes that these false statements are de minimus, it is
performing, inappropriately, a fact-finder's function.

D. Evidence of record shows that the FTB did more than "merely visit Hyatt's house
and conduct its investigation through phone calls and letters." Genuine issues of material fact exist
as to issue (4) in footnote 12. Evidence of the FTB's additional actions include:

(1) Visits to Las Vegas apartment complexes and making records of questionable accuracy
regarding interviews with apartment managers;??

" Portions of FTB 1991 tax year audit file: H 01637, 01853, 01855, 01857, 01899 [Appdx., Exh. 10].

'® Petition, at 6-8.

'® Petition, at 5.

? Cal. Civ. Code 1798.15; FTB Security and Disclosure Manual, at H06706 [Appdx., Exh. 4].

' Infra, at 9-10.

? Jovanovich Depo., 50-52, 268, 185-86 [Appdx., Exh. 23]; Cowan Affid., 9138 to §Y 41 [Appdx., Exh. 6].
Kopp Depo., pp. 75-76 [Supp. Appdx., Exh. 39]; Lewis Depo., pp. 29, 45, 51 [Supp. Appdx., Exh. 30]

3
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(2) Sending an unprecedented number of "Demands for Information" to individuals outside the
State of California;2*

(3) FTB promises (and policy requirements) that it would conduct a fair and unbiased audit, but
instead buried all evidence favorable to Hyatt;>

(3) Searching through Hyatt's Las Vegas trash and mail;?
(4) Taking a "trophy" picture in front of Hyatt's Las Vegas home;?’
(5) Initiating tax audits of close Hyatt associates;?*

(6) Acknowledging that the FTB believed Hyatt was "paranoid" about privac;{, then warning his
tax attorney that without a settlement, Hyatt's finances would become public;

(7) Vowing to "get that Jew bastard."

Therefore, this Court cannot say that the FTB did nothing more than visit Hyatt's house and conduct its
investigation through phone calls and letters. If the Court believes that these actions are de minimus, it
is performing, inappropriately, a fact-finder's function.

In effect, the June 13 Order has validated, for all Nevada residents, that the FTB's predatory
conduct against Hyatt is reasonable and free of falsity as a matter of law — a cause for celebration at the
FTB since such treatment of a California resident would be unlawful and subject to redress under
California's Constitution and statutes. The FTB conduct reflected in the record against Hyatt now
becomes a "hunting license" for the FTB, where everything it has done against Hyatt may be done with
impunity against other Nevada residents. Even deceptive, unauthorized, quasi-subpoenas may now be
directed at Nevadans with this Court's blessing in the FTB's most-certain future efforts to target former
California residents who have moved to Nevada. Private addresses for celebrities living in Nevada,
along with their social security numbers and allegations of possible criminal accountability to
California, are now Nevada Supreme Court-approved methods to achieve the FTB's objectives against
wealthy Nevada residents, as the June 13 Order has determined that these are reasonable invasions of a
Nevada citizen's privacy rights as a matter of law. And under this Court's new standard, any tort claims

brought by a Nevada citizen against the FTB will, if not summarily dismissed at the district court level,

 Infra, at 9-10.
Petition, at 6-8.
¢ Cox Depo., pp. 1077 [Appdx. Exh. 16]; Les Depo., pp. 268-69, 405 [Appdx., Exh. 17].
7 Les Depo., pp. 264, 402 - 03 [ Appdx., Exh. 17].
* Hyatt Affid., { 164 [Appdnx., Exh. 7].
* Jovanovich Depo., pp. 50-52, 168, 185-86 [Appdx., Exh. 23]; Cowan Affid., 19 38 to 9Y 41 [Appdx., Exh. 6].
° Les depo., p. 10 [Appdx. Exh. 17].

4
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enjoy a de novo review by this Court as to the facts, and, unless they are found to be more egregious
than those against Hyatt, be ordered dismissed in the district courts,
Il Substantial, probative evidence supports Hyatt's invasion of privacy claims.

A. Substantial evidence of the FTB's illegal disclosures of Hyatt's private facts.
As Hyatt briefly addressed in footnote 1 of the Petition, Hyatt's invasion of privacy claim for

disclosure of private facts encompasses both the newer, well-recognized claim for invasion of
informational privacy as well as the more traditional claim of public disclosure of private facts. The
district court so found in liberally construing Hyatt's claims as consistent with Nevada's notice-
pleading standard.”’ Hyatt summarized the supporting evidence in the Petition and through various
exhibits attached to the appendix submitted with the Petition.” Hyatt's additional invasion of privacy
claims are interrelated with this claim, and each is supported by the evidence summarized in the
Petition, and further by the additional evidence summarized below.

B. Substantial evidence of the FTB's intrusion upon Hyatt's seclusion.

1 Elements of claim:(1) an intentional intrusion (physical or otherwise);
(2) on the solitude or seclusion of another; and (3) that would be highly
offensive to a reasonable person."

2. Supporting evidence:

In addition to the evidence summarized in the Petition, affidavits and depositions have
established the following facts, which give rise to the inference that the FTB unreasonably intruded
upon Hyatt's seclusion. First, FTB auditor Sheila Cox made at least three trips to Las Vegas to
investigate Hyatt. During these visits, Cox contacted neighbors and other fellow Nevada residents with
whom Hyatt either in the past or in the future has had or might reasonably expect to have social or
business interactions, and she either disclosed or implied to them that Hyatt was under investigation in
California.** On one trip she took a colleague, Candace Les, on a covert visit to Hyatt’s Las Vegas
home* — after the audit was over” — and took a trophy photograph of Les standing on Hyatt's

property in front of Hyatt's residence.” This corroborates Les' testimony that Cox was obsessive in her

zeal to "get" Hyatt, personalizing the audit in ways that were clearly not "standard" and should be found

' Nev. R. Civ. P. Rule 8(a).

2 Petition, at 1-5.

? Cox Depo., pp. 426-27, 957, 1329-30, 1873 [Appdyx., Exh. 16]; Hyatt Affid., § 129 [Appdx., Exh. 7].
 Les Depo., p. 42 [Appdx., Exh. 17].

* Les Depo., pp. 54 - 55 [Appdx., Exh. 17].

% Les Depo., pp. 264, 402 - 03 [Appd., Exh. 17].
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tortious. Because the audit was closed, FTB policies forbade this curiosity-driven visit as unauthorized
stalking.”’ Because the visit was for a nontax purpose, the surveillance was forbidden by the Taxpayers’
Bill of Rights.*® Because the visits were forbidden by FTB policies, Cox’s surveying of Hyatt’s former
apartment and his Las Vegas home violated California's privacy act and published FTB procedures.”
Cox also made three or more trips to the neighborhood of Hyatt's prior residence in La Palma, which
trips included unannounced visits with residents of Hyatt's former neighborhood and questions about
private details of Hyatt's life.* All of these facts and circumstances, taken together, support Hyatt's
claims that he was singled out, by FTB actions which should be found tortious, for unlawful purposes,
to further ambitions of FTB auditors and the revenue-enhancing goals of the FTB.

The FTB contacted over one hundred sources, including three newspapers, a dozen neighbors,
the Licensing Executive Society, and Hyatt's Japanese licensees, causing the inference that Hyatt was
under a cloud of suspicion.! The FTB, through its investigative actions, and in particular the manner in
which they were carried out in California, Nevada and Japan, intruded into Hyatt's solitude and
seclusion. The intrusions by the FTB support the inference that any reasonable person, including Hyatt,
would find them to be highly offensive.”” Even if these intrusions were part of a "standard” FTB
investigation, this is not a defense to this tort, which only requires that the intrusions be intentional,
affect the seclusion of another, and be highly offensive to a reasonable person. Clearly, the intrusions
were intentional; they affected Hyatt's seclusion; and would be highly offensive to a reasonable person

under the circumstances.

" Les Depo,, pp. 54 - 55 [Appds., Exh. 17].

" California Revenue & Taxation Code § 21014, forbidding any FTB employee from conducting an investigation or surveillance

f any person except for tax purposes. For purposes of the prohibition, the Legislature defined investigation as "any oral or
itten inquiry" and surveillance as "the monitoring of persons, places, or events by means of . . . overt or covert observations,

r photography, or the use of informants."

* California Information Practices Act of 1977, Civil Code § 1798.14; Disclosure Manual, Exhibit 118 at H 06708 [Appedsx.,
h. 3] ("employees shall not access or use personal or confidential information about individuals maintained by the department
ithout a legal right to such information as provided by law and a ‘need to know’ to perform his/her official duties.") (Emphasis
ded.)

° Cox Depo., pp. 1158, 1161, 1165, 1176 [Appdx., Exh. 16]; Les Depo., pp- 24-25, 385-86 [Appdx., Exh. 17].

! Cox Narrative Report [Appdx., Exh. 13].

? See, e.g., Hyatt Affid., 1 129-138 [Appdx., Exh. 7].
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C. Substantial evidence of the FTB's casting Hyatt in a false light.

1. Elements of claim: (1) giving publicity to a matter concerning another; (2) that
places the person in a false light; (3) that would be highly offensive to a
reasonable person; and (4) that the actor had knowledge of or acted in reckless
disregard as to the falsigr of the publicized matter and the false light in which the
other would be placed.

2. Supporting evidence:

The evidence summarized above and in the Petition is fully applicable to this claim as well.
Moreover, the California Revenue and Taxation Code, and the laws and regulations compiled in the
FTB disclosure education materials, forbid disclosure of personal information about a taxpéycr to
anyone, even to other auditors, who have no need to know. But Cox told Les about the murder of
Hyatt's son — and called him a "freak" because of it. She disclosed to Les her unsuccessful attempts to
start special investigations to investigate Hyatt for fraud, showed Les the narrative report, audit papers,
and position letters that lay out extensive detail about Hyatt's personal life and finances, disclosed to Les
alternative theories to tax Hyatt, told Les of her meetings with higher-ups on the Hyatt case, and talked
about Hyatt incessantly.* Cox talked about the case "constantly," "year after year." She talked about
the Hyatt case so much and was so unwilling to let it go — even after it was closed — that Les
concluded she was so "fixated" and "obsessed" with it that she was beginning to create a fiction in her
own head about it.**

She told Les about Hyatt's Las Vegas apartment, and his Las Vegas home and his former
California house — referring to his old house as a "dump," falsely stating it contained a "dungeon," and
calling Hyatt "a bad man." She falsely alleged to Les that he had several Californians on the lookout for
the FTB: a "secret" Chinese "gook" girlfriend named Grace Jeng, a "one-armed man," and other
"ghouls."*® She disclosed facts to her friend about his family members, his colon cancer, his patent

business, the amount of taxes at issue, her first trip to Las Vegas, her several trips to La Palma, her

interviews with Hyatt's Nevada landlord, the tenor of her dealings with Hyatt's tax representatives, and

[® See Restatement (Second) of Torts § 652E (1977). Courts have held, however, that to recover for false light, the subject of

e publication need not necessarily be false. See, e.g., Douglass v. Hustler Magazine,769 F.2d 1128 (7th Cir. 1985), cert. denied,
75 U.S. 1094 (1986) (reasoning that use of a photograph out of context was grounds for recovery on false light theory even

ough photograph was not "false.")

See Les Depo., pp. 1011, 24-26, 42, 49-51, 94-95, 103 - 104 - 105, 113-114 , 125-126, 140-141, 141-142, 143-144, 167-168
171-172, 176; 181-82, 245-246; 253-255, 263, 268-269; 275, 345-56, 357-358, 371, 375-376, 385-389, 391 respectively
Appdx., Exh. 17].

* See Les Depo., pp. 59 - 60, 61 -63, 167 - 168 [Appdsx., Exh. 17].
® Les Depo., pp. 10, 25, 172, 176 [Appdx., Exh. 17].
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that the Hyatt audit was one of the largest, if not the largest, in history.*” Cox obtained written
statements only from Hyatt's estranged relatives and not from his friends, associates and other family
mcrﬁbers.“

During the FTB's contacts W"lth Hyatt's neighbors, trade association, licensees, employees of
patronized businesses, and governmental officials in Nevada, the FTB disclosed that Hyatt was under
investigation in California,* and engaged in other conduct that would reasonably cause these persons to
have doubts as to Hyatt's moral character and his integrity.*® In short, the FTB's actions in conducting
interviews and interrogations of Hyatt's neighbors, business associates, and other Nevada residents, and
its conduct in issuing deceitful, unauthorized "Demands to Furnish Information" gave the false, yet
distinct, appearance that Hyatt was a fugitive from California being investigated as a tax cheater.’!

In so doing, the FTB: (1) gave publicity to a matter concerning Hyatt; (2) placed Hyatt in a false
light; (3) which was highly offensive to Hyatt, as it would be to any reasonable person; and (4) which
the FTB had knowledge of or acted in reckless disregard the false light in which it would place Hyatt.
III. Substantial evidence supporting Hyatt's abuse of process claim.

A. Elements of claim: Government agencies commit abuse of process when their demands
for information are motivated by an improper purpose, such as to harass the taxpayer or
put pressure on him to settle a collateral dispute, or for any other purpose reflecting on
the good faith of the particular investigation.”> An agency that acquires information in
an investigation by fraud, deceit, or trickery commits an abuse of process.”

B. Supporting evidence:

The FTB sent numerous Nevada business and professional entities and individual residents

"quasi-subpoenas" entitled "Demand to Furnish Information," which cited the FTB's authority under
California law to issue subpoenas and demanded that the recipients thereof produce the information

concerning Hyatt.* Moreover, these Demands were captioned on behalf of the “People of the State of

California” and were prominently identified as relating to “In the Matter of: Gilbert P. Hyatt”, thus

" Ford Depo., pp. 148-55 [Supp. Appdx., Exh. 43].
" Hyatt Affid, 11117, 118, 174, 175 [Appdy., Exh. 6].
L: Appdx., Exhs. 9-10.

E.g., Chang Depo, pp. 32-33 [Supp. Appdx., Exh. 32].
*! See, e.g., Hyatt Affid.f{ 129, 143-44 [Appdx., Exh. 6].

[2 United States v. Tweel, 550 F.2d 297, 299 (5th Cir. 1977).

* SECv. ESM Government Securities, Inc., 645 F.2d 310, 317 (5th Cir. 1981).
* FTB 01882, 01888, 01890, 01892, 01894, 01896, 01897, 01908, 01910, 01912, 01914, 01938, 01940, 01964, 01992, 02043,
2054, 02069, 02081, 02083, 02085, 02087, 02098, 02100, 02294, 02296 [Appdx., Exhs. 9-10].

8
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creating a reasonable inference that a tax, criminal or punitive investigation of Hyatt had been
instituted. The FTB has never claimed that it sought or received permission from any Nevada court or
any Nevada government agency to send such "quasi-subpoenas" into Nevada. Many Nevada residents
and business entities responded with answers and information concerning Hyatt. These "quasi-
subpoena" Demands on their face support the inference that they were calculated to coerce Nevada
residents into responding through deception, fear and intimidation. In contrast, more polite
correspondence requesting, rather than demanding, information, was sent to Nevada officials such as
Governor Bob Miller, Senator Richard Bryan and others who were not sent the illicit “Demands”. The
inference can be drawn that these individuals would have recognized the absence of any authority for a
California tax agency to "Demand" information from a Nevada resident and would have taken offense at
such a "Demand."%

The Demands wrongfully disclosed Hyatt's social security number and in some instances his
private address. Contrary to the requirements of the California privacy act, the FTB did not first go to
Hyatt; instead, the Demands were sent without his knowledge. Contrary to the same act, the Demands
did not disclose to the Nevada recipients that they were voluntary, since California has no power to
subpoena information directly from Nevadans. Contrary to the same act, the Demands did not require
the recipients to agree to keep Hyatt’s personal information confidential. Contrary to the California
Financial Privacy Act and the Discovery Statute in California, Cox questioned Hyatt's lawyers,
accountants, and financial institutions without Hyatt’s knowledge or consent and without first sending
Hyatt the required Notice to Consumer. And Cox wrote to two of Mr. Hyatt’s most sensitive Japanese
customers, enclosing portions of sensitive, confidential multi-million dollar patent licensing
agreements, showing that he may have violated the confidentiality clause of the agreements. A
reasonable inference is that these actions were intended to damage Hyatt's business relationships.

Moreover, after consulting with Anna Jovanovich,*® Cox began sending out the Demands For
Information. She sent out more Demands to third parties on the Hyatt audits than some auditors sent

out in their entire careers.” She did so without first ascertaining that the third party was uncooperative,

> FTB H 01715, 01716 [Supp. Appdx., Exh.35].
F° 1991-tax-year audit workpapers, FTB 100139 [Supp. Appdx., Exh. 34].
" Ford Depo., pp. 91-92 [Supp. Appdx., Exh.43]; Shigemitsu Depo., p. 187 [Supp. Appdkx., Exh. 41]; Alvarado Depo., p. 44,

Supp. Appdx. Exh. 35], S. Semana Depo., pp. 82-83 [Supp. Appdx., Exh. 36], B. Gilbert Depo., pp. 35-36 [Supp. Appdx. Exh.

9
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1 Jas required by the FTB’s Residency Manual.*®* She did so without first seeking the information from the
2 |taxpayer, as required by law.”® This invasion of Hyatt’s privacy has been condemned by the auditors
3 ] who have been asked about it.*° A reasonable inference can be drawn that these actions were
4 Jundertaken with an illegitimate purpose, to further personal and institutional goals at Hyatt's expense,
5 [rather than for legitimate, residency audit purposes.
6 11V. The Court has overlooked or misapprehended the law in considering an issue never
raised in the FTB's petition for extraordinary relief.
7 Since State v. Thompson®' was decided in 1983, Hyatt has not found any instance like this one,
8 where the Court granted a petition for extraordinary relief, on the ground that the district court erred in
9 denying summary judgment because the plaintiff did not establish sufficient probative evidence. Here,
10 the Court specifically stated that "[b]ecause this case implicates the principles of Full Faith and Credit
1 and comity, which are of great importance with respect to interpreting each state's sovereign
12 responsibilities and rights, we elect to exercise our extraordinary writ powers."? Despite the Court's
13 |stated ground for entertaining the FTB's petition, the Court has granted the FTB relief on grounds never
14 L raised in its petition.”” Hyatt is similarly unaware of any opinion in which this Court granted
15 extraordinary relief on a ground which was never raised by the petitioner. Such a notion is contrary to
16 lestablished precedent holding that "the burden on the party seeking extraordinary relief is a heavy
17 Yone."** By granting the FTB's petition on grounds never raised in the petition, the Court has
18 Jdisregarded its own precedent and completely relieved the FTB from its heavy burden.
19 If, in fact, the Court intended to establish new policy related to writ practice and return to pre-
20 | 1983 authority under which the Court reviewed denials of summary judgment motions based on
21
37], Illia Depo., pp. 178-179 [Supp. Appdx. Exh. 42].

]
[S¥]

* FTB 00844 [Supp. Appdx., Exh. 38] (To obtain information from uncooperative third parties, the auditor should use the
mand for Information Form (FTB Form 4973).) (Emphasis added.)

? Information Practices Act of 1977, California Civil Code § 1798.15 (“Each agency shall collect personal information to the

eatest extent practicable directly from the individual who is the subject of the information rather than from another source.”)

Illia Depo., p. 248 [Appdyx., Exh. 42]; Bauche Depo. p. 439 [Supp. Appdyx., Exh. 40].

'99 Nev. 358, 662 P.2d 1338 (1983).

Order, June 13, 2001, at 3.

"Id., at 3 (The Court specifically recognized that neither party addressed the sufficiency of Hyatt's evidence.).

Poulos v. District Court, 98 Nev. 453, 652 P.2d 1177 (1982). In Poulos, although the plaintiff failed to support his opposition
o summary judgment with any affidavits or other evidence as required, the district court did not grant the defendant's motion for
ummary judgment. This Court denied the defendant's petition for a writ of mandamus concluding that extraordinary relicf was
warranted because there was "no substantial issue of public policy or precedential value in this case, and . . . no compelling
eason why [the Court's] intervention by way of extraordinary writ is warranted." /d. at 455-56, 652 P.2d at 1178.
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sufficiency of the evidence, it should simply deny the FTB writs on the grounds advanced by the FTB,
then remand this matter to the district court for further proceedings. Then, an appeal can be taken with
an appropriate lower court record, appellate court briefing and argument, and ultimate decision by this
Court. This process would avoid what happened here: this Court essentially acting as a super trier-of-
fact through its independent review of a record, which, although large, was not complete (the parties
had not completed discovery, which was stayed by this Court). Moreover, the court’s duty regarding
appeals from summary judgment has always been to scour the record to see if there are material issues
of fact in dispute that would entitle the non-moving party to a trial on the merits, which is always
favored. And it is well-established that an appellate tribunal may not weigh the facts, as the court has
done here.

V. The Court has overlooked or misapprehended its own standards regarding review
of denials of summary judgment motions.

The essential test for this Court in reviewing Hyatt's Petition for Rehearing is whether the
evidence presented on the FTB's summary judgment motion and reasonable inferences from that
evidence, which must be drawn favorably to Hyatt,*® meet all the elements of one or more of the claims
in Hyatt's First Amended Complaint.® Hyatt's facts and the reasonable inferences drawn therefrom
entitle him to his day in court to argue that the FTB, in and after 1993, undertook a concerted effort to
illicitly exact funds from him through fraud and the commission of the other torts that were all utilized
to achieve its ultimate, unlawful objectives. As part of the FTB’s outrageous attempt to develop a
colorable claim against Hyatt, the FTB implemented a strategy which resulted in all Hyatt-adverse
facts accepted as true, and the disregard of all Hyatt-supportive facts. The results of this strategy were

two FTB audit assessments of enormous amounts. Hyatt is entitled to show that the FTB audits were

*NGA #2 Limited Liability Co. v. Rains, 113 Nev. 1151, 1157, 96 P.2d 163, 167 (1997) ("In deciding whether summary judgment
is appropriate, the evidence must be viewed in the light most favorable to the party against whom summary judgment is sought;
e factual allegations, evidence, and all reasonable inferences in favor of that party must be presumed correct. . . . A litigant has
right to trial when there remains the slightest doubt as to remaining issues of fact.").
*As the Court is aware, Judge Saitta dismissed the declaratory relief count from Hyatt's First Amended Complaint when she
ted that aspect of the FTB's Motion for Judgment on the Pleadings. In that count, Hyatt had sought a declaration as to when
e became a Nevada resident in September, 1991 (per Hyatt) or April 1992 (per the FTB). Therefore, the FTB's references to
acts in Hyatt's First Amended Complaint and its assertions as to "undisputed"” facts which pertain to Hyatt's residency in 1991
d 1992 are no longer part of Hyatt's claims for relief, the district court having properly exercised her function as a gate-keeper
o make sure that sufficient evidence was presented on the claims which she allowed to proceed (no formal amended complaint
as filed, or needed to be filed, by Hyatt after Judge Saitta dismissed the declaratory judgment claim as to residency on the FTB
otion for Judgment on the Pleadings).
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invasions of his privacy, violations of the FTB's express promises and commitments to him, abuses of
process, and fraud. Even the U.S. Congress has criticized the FTB in the Congressional Record for the
;cypes of acts complained of by Hyatt.*” All Hyatt wanted was a fair audit, and the FTB promised that to
him. Hyatt is entitled to present to a jury his evidence and theories of the case, that the FTB's promises
were never intended to be kept and that Hyatt was singled out for extraordinarily unfair and damaging
treatment because of the FTB's institutional needs to justify its audit (and the auditors' personal goals of
advancement) by assessing large taxes, interest, and fraud penalties.

The FTB has repeatedly accused Hyatt of placing his own "spin" on the facts, and Hyatt fully
expects the FTB's answer to Hyatt's petition for rehearing to again attack the facts which support each
element of Hyatt's claims. Of course, "spin" is just a derogatory expression for a party arguing its
version of the facts and the inferences which those facts support, an essential part of our adversary
system. If what the FTB derisively calls "spin" is, in fact, a reasonable inference which a fact-finder
can draw from the evidence, then this Court's June 13 Order adopts a new standard under which
inferences will no longer be permitted to satisfy the elements of a party's claim. In essence, any civil
case will require "smoking gun" direct evidence of each element of each claim, and circumstantial
evidence and reasonable inferences will not be available to establish such elements for the fact-finder.
Clearly, such a drastic change in civil practice should come only after an appropriate district court
proceeding and appellate record made with an understanding that those are the rules which now govern
civil practice. Hyatt should not be the one to suffer when his case is used as the vehicle for
implementing, in an unpublished order, such major changes in civil practice.

Of course, the FTB has and will undoubtedly put forth its own version of the facts, based on its
own inferences which it wants this Court to draw (i.e., that it conducted a "standard", fair investigation
perfectly within the bounds of its authority). But our adversarial system has always relied on the fact-
finder to resolve those issues: does the fact-finder accept Hyatt's evidence that the FTB was motivated
to and did conduct a biased, unlawful and tortious investigation resulting in great personal and
professional benefits to the FTB and its auditors, all at Hyatt's expense? Or does the fact-finder accept

the FTB's contention that its auditors merely followed their procedures in conducting a standard

[’ Vol. 145 No. 114 - Part 11l Congressional Record (pp. E1773-75) [Supp. Appdx. Exh.46].
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investigation? This Court stepped into that fact-finder role, as if it were a panel of jurists, and decided
to accept the FTB's version of the facts over Hyatt's.®® Again, such a change in this Court's appellate
role should be pronounced in a published opinion, followed by a remand to let the district court review
the evidence under this new standard governing the relationship between the district courts and the
Supreme Court.

V1L The Court has overlooked or misapprehended the law regarding the FTB's
immunity in California for the conduct at issue.

In footnote 7 of its June 13, 2001 order, the Court cites to Section 860.2 of the California
Government Code and Mitchell v. Franchise Tax Board® for the proposition that California accords its
government agency immunity for intentional torts. But the statute's plain language provides immunity
in California to the FTB and its employees in regard to "instituting" a tax proceeding. It does not apply
in this tort case because Hyatt's claims are not based on the FTB instituting a procedure or action to
collect taxes. Moreover, Mitchell held that the plaintiff's claims were all directly based on the FTB's
institution of an action or proceeding to collect taxes against the taxpayer and placement of a tax lien on
that individual's property. While the very fact that the FTB initiated an audit against an individual
cannot be the basis of a tort claim, this is not the basis of Hyatt's suit.” Here, as repeatedly stated
throughout this lawsuit, Hyatt is not attcmpﬁng to nor is interfering with the tax protest proceeding in
California.”” Moreover, California’s Constitution and California's privacy laws forbid the FTB from

engaging in the conduct now alleged by Hyatt and waive sovereign immunity for such conduct.”

*The majority of the "facts" stated by the FTB relate to whether the FTB had good reason to initiate an audit of Hyatt. Hyatt
oes not challenge the FTB's right to conduct residency audits, or its right to audit him. His tort claims, instead, deal with the
's conduct in performing its audit. This Court's June 13 Order reaches the merits by deciding that the FTB's conduct was not
0 bad that it gives rise to a tort claim, which is the traditional fact-finder role. This Court, then, is signaling its willingness to
valuate whether the conduct of a particular FTB investigation was (or was not) ordinary and reasonable.
*183 Cal. App. 3d 1133, 228 Cal.Rptr.750 (1986).
Martinez v. City of Los Angeles, 141 F.3d, 1373, 1379 (9th Cir. 1998) ("Here, [Plaintiff]s' allegations, go beyond the contention
hat the LAPD officers acted improperly in deciding to seek his arrest. He alleges they acted negligently in conducting the
investigation . . ., and they caused his arrest and imprisonment in Mexico."); see also Bell v. State, 63 Cal.App. 4th 919, 929,
4 Cal.Rptr. 2d 541 (1998) (holding no immunity under Cal. Govt. Code § 821.6 to state investigators for conduct in executing
search warrant). Section 821.6 of the California Government Code provides immunity for public employees for "investigating
T prosecuting any judicial or administrative proceeding."
"The evidence is undisputed that this case has not interfered with the tax proceeding. Hyatt’s Opp. to Mot. for Sum. Judg., pp.
55-56 [Appdx. Exh. 27] and Cowan affid., 1] 43, 44 [Appdx. Exh. 6].
alifornia Constitution., Art. 1, Sec. 1 (providing that dissemination of data gathered on or about an individual by state agencies
is illegal and actionable as invasion of privacy). The California Supreme Court has held that the primary purpose of the
Constitutional amendment was to provide protection against the encroachment on pérsonal freedom caused by increased
surveillance and data collection. White v. Davis, 533 P.2d 222, 234 (Cal. 1975). The legislative history of the amendment
emonstrates that it was intended to prevent the improper use of information properly obtained for a specific purpose, for

13

AA002321




L =R - - - T D O

e B o ] NN ORNORONON e e e e et e et pemd e

California cannot therefore object if held liable in Nevada for conduct not protected by its own
immunity statute and for which its own laws provide relief to an aggrieved party.

Hyatt's invasion of privacy claims are interrelated and stem from the FTB's iron-clad,
Constitutionally-mandated requirement that it respect and not invade Hyatt's privacy. The Court's order
of June 13, 2001 properly cited to Nevada law relating to invasion of privacy,” but the analysis does not
stop there. When "auditing" Nevada residents, the FTB as a public agency of the State of California
must comply with its internal, statutory and Constitutional privacy obligations — obligations entirely
consistent with Nevada law on invasion of privacy.” Otherwise, Nevada residents targeted for audit by
the FTB have fewer rights and less privacy than their counterparts in California: a result that neither the
Court nor the citizens of Nevada would find palatable.

VIL Conclusion.

For the aforementioned reasons, rehearing and remand should be granted in order to afford
Hyatt the opportunity to be heard on what this Court found, sua sponte, to be the determinative issue.”
Before the court rules in a writ petition on an issue which it declares as determinative of Hyatt's entire
case, and which he was not allowed to address (because under N.R.A.P. 21, Hyatt was ordered to file an
answer "directed solely to the issues of arguable cause against issuance of an alternative or peremptory
writ...") he should be given the right to be heard on the issue. Where this court thinks a writ may
appropriately issue on a ground not even raised, requested or addressed by the party requesting the writ
(the FTB), the appropriate remedy is nof to grant the writ where the prevailing party in the lower court
(Hyatt) has been precluded from refuting that ground.

The effect of the Court’s broad, sweeping Order is to close the doors of Nevada's courts and
prevent any Nevada resident from bringing an action in Nevada for torts committed by a sister state

agency. The facts discussed above show clearly that this is not a case built “on gossamer threads of

ample, the use of it for another purpose or the disclosure of it to some third party. Id. at 234 n.11. California Information
Practices Act (Cal. Civ. Code § 1798 ef seq.) (also providing that improper dissemination of information gathered by state
gencies is actionable against the state and allows claim to be brought in "any court of competent jurisdiction").

" Order, June 13, 2001, n. 13.

"* See Hyatt Opp. to FTB Mot. for Sum. Judg., pp. 21-26 [Appdx., Exh. 27].

™ At a subsequent hearing before Judge Saitta on July 10, 2001, she commented, with a smile, “I got reversed in the supreme
Wcourt on an issue that wasn’t even raised in the appellate briefs.” (Unofficial Transcript page 4, lines 21-23, attached hereto as
Supp. Appdx. Exh. 47, but this was not a formal part of the record, since this hearing took place after this Court's June 13 Order.)
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speculation and surmise.”” None of the tortious acts committed against Hyatt, now a 10-year Nevada
resident, are triable in a Nevada court under this Court’s June 13 Order, even torts committed entirely in
Nevada, because that Order takes over the role traditionally (and appropriately) entrusted to the fact-
finder.

Finally, this is an extremely high profile matter,” and a decision like the June 13 Order which
appears to depart from established procedures and precedents of this Court on writ practice and
summary judgment standards should be fully argued and briefed before being resolved, before trial, by
this Court. As this Court recognizes, “the law favors trial on the merits.””® If Hyatt is to be denied a
trial on the merits, then at a minimum he should be allowed to fully argue and brief the issue under any
new summary judgment standards which this Court seems to enunciate and find determinative in its
June 13 Order.

Accordingly, Hyatt respectfully requests that this Court vacate its June 13 Order, issue an order
denying the FTB writ petition as to the grounds for relief asserted therein by the FTB, order the recall of
any summary judgment entered pursuant to the June 13 Order, and remand this matter for trial on the
merits. The Court should also review the extensive record of the Discovery Commissioner and the
district court on the second writ (Docket No. 35549, which would no longer be moot, as it was under
the Court's June 13 Order) and deny that FTB writ petition as well, ordering the FTB to provide the
ordered discovery. Alternatively, Hyatt respectfully requests that this Court remand this matter to the
district court to evaluate Hyatt's evidence in light of the standards for writ practice and summary
Jjudgment review which the Court establishes in its order following rehearing.

DATED this Z'_B day of July, 2001 _ HUTCHISON & STEFFEN
B HARD & LESLIE, CHTD.

By: J
Peter C. Bernhard, Esq.

* Bulbman, Inc. v. Nevada Bell, 108 Nev. 105, 825 P.2d 588 (1992).
" For example, immediately afier this Court’s order, the FTB was publicly touting it before its Franchise Tax Board Advisory

Board. “FTB Attorney Ben Miller . . . reported that the Nevada Supreme Court sustained FTB auditor efforts in the high-profile
lyatt residency case. The taxpayer had asked the court to halt the FTB audit as ‘too intrusive.” In a non-written opinion on June
13, the Nevada Supreme Court held that a Nevada trial court should have granted the FTB’s request for summary judgment. Mr.
iller, who has been with the FTB for 31 years, expressed extreme satisfaction with the outcome.” (California Taxpayer’s
ssociation, Caltaxletter, Vol. XIV, No. 26, July 3, 2001, p. 3, [Supp. Appdx., Exh. 48).
Home Sav. Ass'n Nev. Sav. & Loan Ass’n et al v. Aetna Casualty & Surety Co., 109 Nev. 558, 563, 854 P.2d 851, 854 (1993).
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RTIFICATE OF
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I hereby certify that I am an employee of Bernhard & Leslie, and that on this _\; day of July,
2001, I served a true and correct copy of the foregoing REAL PARTY IN INTEREST GILBERT P.
HYATT'S 15 PAGE SUPPLEMENT TO HIS PETITION FOR REHEARING RE THE
COURT'S JUNE 13, 2001 ORDER GRANTING PETITION FOR WRIT OF MANDAMUS via
regular mail, in a sealed box(s) upon which postage was prepaid, to the addresses noted below, upon the

following:

Thomas R.C. Wilson, Esq.
McDonald, Carano, Wilson, McCune,
Bergin, Frankovich & Hicks

241 Ridge St., Fourth Floor

Reno, Nevada 89501

Felix E. Leatherwood, Esq.
California Attorney General
300 South Spring Street

Suite 5212

Los Angeles, California 90013

Honorable Nancy Saitta

Department XVIII

Eighth Judicial District Court of the State of Nevada
in and for the County of Clark

200 S. Third Street

Las Vegas, NV 89155
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ark A. Hutchison (4639)
ohn T. Steffen (4390)
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2 TCHISON & STEFFEN
akes Business Park
3 8831 West Sahara Avenue
as Vegas, Nevada 89117
4 [(702) 385-2500
5 [Peter C. Bemhard (734)
ryan Murray (7109
6 IBERNHARD & LESLIE
980 Howard Hughes Parkway
7 {Suite 550
as Vegas, Nevada 89109
g [(702) 650-6565
g fAttorneys for Real Party in Interest
{GILBERT P. HYATT
10
11
12
FRANCHISE TAX BOARD OF THE STATE )
13 | OF CALIFORNIA, )
)
14 Petitioner, )
)
15 1 vs. %
16 | EIGHTH JUDICIAL DISTRICT COURT of )
the State of Nevada, in and for the County of )
17 [ Clark, Honorable Nancy Saitta, District Judge, )
)
18 Respondent, )
)
20 | GILBERT P. HYATT, )
)
21 Real Party in Interest. )
)
22
23
24
25
26
28

IN THE SUPREME COURT OF THE
STATE OF NEVADA

Case No. 36390

SUPPLEMENTAL APPENDIX OF
EXHIBITS CITED IN REAL PARTY
IN INTEREST GIL HYATT'S
PETITION FOR REHEARING RE
THE COURT'S JUNE 13, 2001
ORDER GRANTING PETITION
FOR WRIT OF MANDAMUS

CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL

AA002325




wd

4

L%

LR S -

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Real party in interest Gil Hyatt attaches to his 15 Page Supplement to His Petition for Rehearing

is Supplemental Appendix containing copies of exhibits cited in his Supplement and not included in

is initial Appendix. Unless otherwise indicated, the exhibits cited in the Supplement and attached

ereto are from the record before the Court. Copies of the cited exhibits have been compiled in this

Appendix for the convenience of the Court. The record cite for each attached exhibit is set forth in

Jbrackets after the description of the exhibit below.!

Table of Contents re Attached Exhibits

S. Lewis deposition transcript excerpts (pp. 29, 45, 51) [Supp. Hyatt Appendix, Vol. VIII, Exhibit 12

Portions of FTB 1991 tax year audit file on Gil Hyatt (H01637, 01853, 01855, 01857, 01899)

[Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 12 thereto)].

L. Chang deposition transcript excerpts (pp. 31-32) [Hyatt Appendix, Vol. VII, Exh. 11 (Exhibit 36

Portions of FTB 1991 tax year audit file on Gil Hyatt (FTB H 01715, 01716) [Hyatt Appendix, Vol. VII,

S. Cox 1991 tax year audit work papers (excerpt) (FTB 100139) [Hyatt Appendix, Vol. I, Exhibit 6

30.

(Exhibit 5 thereto)].
31.
32.

. thereto)].

33.

Exh. 11 (Exhibit 14 thereto)].
34.

(Exhibit 30 thereto)].

! The term "Hyatt Appendix" refers to Volumes I through VII of the Appendix of Exhibits Hyatt submitted on July 7,

2000 with his Answer to the FTB's "discovery" writ. The term "Supp. Hyatt Appendix" refers to Volumes VIII through XIV of

Y

re Supplemental Appendix of Exhibits Hyatt submitted on October 13, 2000 with his Answer to the FTB "jurisdictional” writ.
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35.

36.

37.

38.

39.

40.

41.

42.

43,

44,

45.

J. Alvarado deposition transcript excerpts (p. 44) [Supp. Hyatt Appendix, Vol. VIII, Exhibit 6 (Exhibit 31

thereto)].

S. Semana deposition transcript excerpts (p. 82-83 ) [Supp. Hyatt Appendix, Vol. VIII, Exhibit 6 (Exhibit 40

thereto)].
B. Gilbert deposition transcript excerpts (pp. 35-36) [Hyatt Appendix., Vol. III, Exhibit 6 (Exhibit 36
thereto)] .

FTB Residency Manual (excerpt) (FTB 00844) [Hyatt Appendix., Vol. 1l, Exhibit 6 (Exhibit 8 thereto)].

C. Kopp deposition transcript excerpts (pp. 75-76) [Supp. Hyatt Appendix, Vol. VI, Exhibit 12 (Exhibit 4

thereto)].
P. Bauche deposition transcript excerpts (p. 439) [Hyatt Appendix., Vol. Ill, Exhibit 6 (Exhibit 32 thereto)].

A. Shigemitsu's deposition transcript excerpts ( p. 187) [Hyatt Appendix., Vol. IlI, Exhibit 6 (Exhibit 41

thereto)].

S. Illia deposition transcript excerpts (pp. 178-179, 248) [Hyatt Appendix., Vol. IIl, Exhibit 6 (Exhibit 37

thereto)].

C. Ford deposition transcript excerpts (pp. 90-92, 148-55) [Hyatt Appendix, Vol. Ill, Exhibit 6 (Exhibit 35

thereto)].
P. Lou deposition transcript excerpts (p. 81) [Hyatt Appendix, Vol. Ill, Exhibit 6 (Exhibit 39 thereto)].

FTB audit work-papers (FTB 01892) [Hyatt Appendix, Vol. VII, Exhibit 11 (Exhibit 13 thereto)].
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46. Congressional Record excerpt [Hyatt Appendix, Vol. VII, Exhibit 11(Exhibit 10 thereto)].

Hyatt also directs the Court to the following referenced exhibits. Hyatt does not ask that the
[ecord be augmented to include these exhibits, but he includes them to demonstrate proceedings relative

o this case subsequent to the Court's June 13, 2001 Order.

47.  July 10, 2001 transcript (unofficial) from district court hearing re FTB motion for extension of

time to file memorandum of costs.
48. California Taxpayer’s Association, Caltaxletter, Vol. XIV, No. 26, July 3, 2001, p. 3.

DATED this_ <, day of July, 2001.
HUTCHISON & STEFFEN, LTD.

BE

By:
Peter C. Bernhard, Esq.

Attorneys for Gilbert P. Hyatt
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which postage was prepaid, to the addresses noted below, upon the following:

Thomas R.C. Wilson, Esq.
IMcDonald, Carano, Wilson, McCune,
Bergin, Frankovich & Hicks

241 Ridge St., Fourth Floor

[Reno, Nevada 89501

Eelix E. Leatherwood, Esq.
alifornia Attorney General
300 South Spring Street

Suite 5212

[Los Angeles, California 90013

onorable Nancy Saitta
epartment X VIII
ighth Judicial District Court of the State of Nevada
in and for the County of Clark
200 S. Third Street
as Vegas, NV 89155
An employee of Bernhard eslie

I hereby certify that [ am an employee of Bernhard & Leslie, and that on this'_Q___ day of July,
2001, I served a true and correct copy of the foregoing SUPPLEMENTAL APPENDIX OF
JEXHIBITS CITED IN REAL PARTY IN INTEREST GIL HYATT'S 15 PAGE SUPPLEMENT
TO HIS PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001 ORDER
|[GRANTING PETITION FOR WRIT OF MANDAMUS via regular mail, in a sealed box(s) upon
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Q. Were you ever involved that you can recall, in
such activity, resurrecting a tenant’s file from

move-out storage?

A. Yes.
Q. What kind of occasion would that be?
A. When we needed to verify a previous residency

for another apartment community or mortgage company. -
Q. Can you think of any other reasons that might

have been done?

A. No.

Q. Have you ever heard of Mr. Hyatt by
reputation?

A. No.-

Q. Were you ever part of any media inquiry into

Mr. Hyatt‘’s affairs?

A. No.

Q. .Do you know Sheila Cox?

A. No.

Q. Do you know Sheila Semana?

A. No.

Q. Do you recall ever hearing those names?

A. Yes.

Q. On what occasion?

A. Few weeks ago from the private investigator.
Q. Okay. Let‘s look at Exhibit 523. Do you have

ASSOCIATED REPORTERS OF NEVADA (702\ 3R2-877

f
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Q. Did you give the same answers to her that you
gave today?

A. Yes.

Q. Basically, you don’t recall ever speaking with

Sheila Cox?

A. No, I don‘t.

Q. Did you ever talk with Sheila Cox over the
phone?

A. I don‘t recall.

Q. Did you ever promise Sheila Cox that you'ﬁoﬁld

give her the file?

A. I don’t recall any of that. It was just too
long ago.

Q. Did you ever tell Sheila Cox she coﬁldn‘t have
the file?

A. I don‘t recall that. I don‘t believe I would

have said that, but I don‘t recall.
Q. Now, have you ever had any discussions with
Mr. Bradshaw, sitting there?
A. No, I don‘t believe so.
MR. BOURKE: Do we have that exhibit?
THE WITNESS: Also, my first knowledge of a
file missing is, was today. When it was mentioned
today. Andrea Boggs never mentioned that a file was

missing.

ACQNACATATEN DODADMODE AT NEUANA /TAT2Y 209 _o<T70
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A. Yes, I did.

Q. Did you tell her you wouldn’t take a thousand
dollars?

A. She didn’t ask me that, but it was basically

towards the end of our conversation, and I felt at that
point that I did need to contact Mr. Chapin, because I
had been with the company a long time and that question
did raise some concerns with me.

0 Did you feel that that question raised some

concerns about your reputation?

A. Yes, it did. And she was very aggressive.
Q. She was?

A. Yes, she was.

Q. What do you mean by that?

A. She was aggressive on the phone. She

basically didn’t tell me who she was and what it was
regarding. I did request that she send me the fax
because I did want to know what this was all about. It
doesn’t matter who it is, I need to know what this is
about before I set up a meeting unless it‘s a resident,
because that‘s what I‘m at my job for. And we never did
set a meeting. I got the fax I believe that Friday and
she shows up Monday.

Q. So she showed up without an appointment?

A. She showed up without an appointment. She did

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
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RECEIPT OF COPY

RECEIPT OF COPY of REAL PARTY IN INTEREST GILBERT P. HYATT'S 15 PAGE
SUPPLEMENT TO HIS PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001
ORDER GRANTING PETITION FOR WRIT OF MANDAMUS and SUPPLEMENTAL
APPENDIX OF EXHIBITS CITED IN REAL PARTY IN INTEREST GIL HYATT'S
PETITION FOR REHEARING RE THE COURT'S JUNE 13, 2001 ORDER GRANTING
PETITION FOR WRIT OF MANDAMUS from Bernhard & Leslie is hereby acknowledged this 5’1’)

day of July, 2001.

MCDONALD, CARANO, WILSON, MCCUNE,
BERGIN, FRANKOVICH & HICKS

By: J'Qg,lgﬁg ()Q{}gk /kﬂé = :gg@mq
Bryan ark, Esq.

2300 West Sahara Avenue #10, Suite 1000
Las Vegas, Nevada 89102
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STATE OF CALIFORNIA : d Ny
SRANCHISE TAX BOARD EMAND TO FURNI
13 N. GLENOAKS BLVD., SUITE 200 _D : - SH
GURBANK, CA 91502-1170 INFORMATION
Authocized by
California Revenue & Taxation Code
The People of the State of California to: Section 19504 (formerly 19254 (2) and 26423 (x)*)

Las Vegas Sun
800 S. Valley View Blvd.
Las Vegas, Nevada 89153

In the Matter of: Social Security So. . 069-30-9999
or Corporation No.

For the years

GTlbert P, Hyatt

This Demand requires you to fumish the Franchise Tax Board with information specified below from records in
your possession, under your control, or from your personal knowledge. The information will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the years
indicated.

1. Indicate if the above individual has subscribed to the Las Vegas Sun
during the period from 10/91 to the present. If yes, indicate the
address that the subscription was sent to. .

2. Was there a subschiption to the Las Vegas Sun at 3225 S. Pecos apt. 237
during the period 11/91 - 4/92? If so, indicate the name of the person
on whose account it was billed. ‘

FRANCHISE TAX BOARD

By: S. Cox : : a
Authorized Representative . S .

Dated:  3/24/95

: Telephone: (818} 556-2942

® Legislation effective January 1, 1994 (S.B. 3, Stats, 1993, Ch. No. 31) consolidated certain provisions of the Cl.llfomhllcvenue &.T&‘!‘I@Oﬂ e
,  Code which causcd some sections to be revised and renumbered. ) : : "ty *%
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" GTATE OF CALIFORNIA __ S S ISR N2
' FRANCHISE TAX BOARD - — 1"
333 N, GLENOAKS BLVD., SUITE 200 DEMAND TO FURNISH. .
BURBANK, CA 91502-1170 INFORMATION

Authorized by
California Revenue & Taxation Code

The People of the State of Califomia to: Section 19504 (formerly 19254 (a) and 26423 (2)*)

Las Vegas Sun
800 S. Valley View Blvd.
Las Vegas, nevada 89153

In the Matter of: - : _ Social Security No.: 069-30-9999
o or Corporition No. :
. Fortheyeas = :

31-d x % ‘ o ‘d | E ; ;.__‘- . ko - :

& This;Demand requires you:to, fumish the Franchise Tax Board with information specified below from records in
“““your possession, under you Conirol; or from your personal knowledge. The information will be used by this

. department for investigation, audit or.collection purposes pertaining to the above-named taxpayer for the years

indicated. .

1. Indicate if the.above individual has subscribed to the Las
¥ Vegas Sun during the period from 1991 to the present. If yes,
please indicate the start and stop dates of service and the
address that the subscription was sent to.

2. Indicate if there were any subscriptions to the Las Vegas Sun
at 3225 S. Pecos Apt 237 during 1991-1992 and at 7335 Tara
from 1992 to the present. If so, indicate the start and stop
dates of service and the name(s) of the person(s) on whose
account it was billed. :

FRANCHISE TAX BOARD

By: S. Cox
Authorized Representative

Dated: 8/4/95
Telephone: ~ (818) 556-2942

* Legislation effective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31) consolidated certain provisions of the California Revenuc & Taxation
Code which caused somc sections to be revised and renumbered.
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FRANCHISE: Texzaohnv DEMAND TO FURNISH
.. ?L”n';"aﬁf'm'“g“fio’ihnﬁ'fam INFORMATION

T

Authorized by

California Revenue & Taxation Code

The People of the State of Califonia to: Section 19504 (formerly 19254 (3) and 26423 (1))

T amanahe e d eat
i VE«‘

—

; Tlmed' range County
' Times error Square

Social Security No.:  069-30-9999
or Cp:poration No. : -
Ebfthei'xéérﬁ

." : i- XY 13
i, i To

' or,from Yo pqrsonal knowlcdgc. 'I‘he mformauon will bc uscd by thls
ob ectmﬁ"

1. Indlcate if the above :.nd:.v:.dual has subscr:.bed to the
Tlmes Oraugs County during the period from 1991 to the present.
Ir yea, please indicate the start and stop dates of service and
the address that the subscription was sent to.

2. Was there a subscription to the Times Orange County at 7841

~ Jennifer Circle in La Palma during 1991 to the present? If so,
indicate the start and stop dates of service and the name(s)
of the person(a) on whose account it was billed.

FRANCHISE TAX BOARD

By:. S. Cox ..
Authorized Representative .

“Telephone: (818) 556-2942

*® Legislation effective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31) consolidated certain provisions of the California Rcvcnue & Taxation
Code which caused some sections toberewsedmdrem:mbcrcd. ’
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" FRANCHISE TAX BOARD ‘ DEMAND TO FURNISH

333 N. GLENOAKS BLVD., SUITE 200

: BURBANK, CA 91502-1170 INFORMATION
Authorized by
) California Revenue & Taxation Code
The People of the State of California to: Section 19504 (formerly 19254 (a) and 26423 (2)°)

Orange County Register
625 N. Grand Ave.
Santa Ana, CA 92701

In the Matter of: Social Security No. : 059_—_3 0-9999
: or Corporation No. : ".:

Gilbert.P. Hyatt. For the years

This Demand requires you to furnish the F'ii'mchise Tax Board with information specified below from records in
your possession, under your control, or from yOur personal knowledge. The information will be used by this
department for investigation, audit or collecuon purposes pertaining to the above-named taxpayer for the years
indicated.

1. Indicate if the above individual has subsciibed to the
0.C. Register during the period from 1991 to the present.
If yes, indicate the start and stop dates of service .and
the address that the- subscription.was sent to.

2. Was there a subscription to the 0.C. Register at 7841 Jennifer
Circle in La Palma during 1991 to present. If so, indicate
the start and stop dates and the name of the person on. whose

account it was billed.

FRANCHISE TAX BOARD

S. Cox
Authorized Representative

By:

Dated: 8/4/95
Telephone: (818) 556-2942

® Legislation effective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31) consolidated certain provisions of the California Revenue & Taxation
o Code which caused some sections to be revised and renumbered.
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August 15, 1995

Sheila Cox

Franchise Tax Board

333 N. Glenoaks Blvd
Suite 200

Burbank CA 91502-1170

RE: Gilbert P. Hyatt
Dear Ms. Cox:

In response to your letter dated 8/4/95, please be advised that we do not have an account for Mr.
Gilbert P. Hyatt. In response to item #2 - we do not have any subscriber at 3225 S. Pecos Apt.
237 or 7335 Tara.

Sincerely,

« CONFIDENTIAL
H 01899
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DISTRICT COUKRT

CLARK COUNTY,

GILBERT P. HYATT,
Plaintiff,
Vs.

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES
1-100, inclusive,

Defendants.

NEVADA

CERTIFIED
COPY

NO. A382999

e e et et e et et et S St St e bt S e St

DEPOSITION OF LOBO CHANG

LOS ANGELES, CALIFORNIA

MONDAY, NOVEMBER 29, 1999

REPORTED BY:
Jean F. Holliday

CSR No. 4535

TEIIEERE]

al Campany

15250 Ventura Bosdevard, § %mmomJM9MM
(800) 9934G'N'G (4464) * !-‘AX. (818] 9954248
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14:37 1 A. I do not have a comblete recollection
14:37 2| of their visit. After they came in the first thing
14:37 3| they did was to show me that one-page document, and I
14:38 4| didn't quite understand what they were saying but
14:38 5| from what I did understand, they were there looking
14:38 6| for some kind of information. So I figured these
14:38 7| people must be either from the State or the IRS

14:38 8| conducting an audit there. Then they showed me their
14:38 9| business cards. So one sat down, the other one

14:38 10| started walking around, and he asked me when I

14:38 11| started working there, where was I working, and I
14:39 12| told him that I started by working in Costa Mesa. At
14:39 13| that time I was the owner, and approximately three
.4:39 14| years ago we changed the name of the owner to my
14:39 15| older brothers. I worked in Costa Mesa for a little
14:39 16| more than a year and then we went to another place
14:39 17| for like maybe four or five years and after that we
14:39 18| moved to a few other locations. Eventually we

14:40 19| settled in where we were.

14:40 20 Then he said he wanted to look into
14:40 21| the record of'Hyatt, so I went to‘iook for it. Well,
14:40 22| after I found it he saw it. I showed it to him as
-14:40 23| well, and then they copied a telephone number and the
14:40 24| names and also the travel plans. Later on I realized
}4:41 25| that they were not there auditing my books. They

32
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TATE OF CALIFORNIA -

RANCHISE TAX BOARD
333 N. GLENOAKS BLVD., STE. 200
BURBANK, CA 81502-1170

(818) 556-2942

April 12, 1995

Nevada Governor Robert HMiller
SSS E. Washington Avenue
Las Vegas, Nevada 89101

Dear Sir:

For the purposes of administering the California Personal Income Tax
Lawv, and for that purpose only, the following information is requested
under authorization of California Personal Income Law Section 19254.

Please indicate which dates Gilbert P. Hyatt visited your office
| Jand/or attended meetings or events to discuss international trade

activity.

For your own convenience, you may make marginal notations on the extra
copy of this letter and return it in the enclosed postage paid
envelope.

Thank you for your valuable cooperation.

Sheila Cox
Tax Auditor
Telephone (818) 556-2942

AA002345



' ~ATE OF CALIFORNIA

~RANCHISE TAX BOARD
333 N. GLENOAKS BLVD., STE. 200
BURBANK, CA 91502-1170

" -

(818) 556-2942

April 12, 1995

Nevada Senator Richard Bryan
300 S. Las Vegas Blvd.
Las Vegas, HNevada 89101

Dear Sir:

For the purposes of administering the California Personal Income Tax
Law, and for that purpose only, the following information is requested
under authorization of California Personal Income Law Section 19254.

Please indicaté vhich dates Gilbert P. Hyatt visited your office
and/or attended meetings or events to discuss international trade
activity.

For your own convenience, you may make marginal notations on the extra
copy of this letter and return it in the enclosed postage paid
envelope.

Thank you for your valuable cooperation.

Sheila Cox
Tax Auditor

" Telephone (818) 556-2942

AA002346
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Sent by: RIORDAN - MCKINZIE ; 213 229 8550; 08/02/°™ 13:24; Jetfax #246;Page 2

UNCERTIFIED ROUGH DRAFT ONLY

1 DISTRICT COURT

[ (]

CLARK COUNTY, NEVADA

3

4

5 GILBERT P.HYATT, _ )

6 Plaintiff, ) ) Case No. A382999
7 VS. ) )

)
8 FRANCHISE TAX BOARD OF THE )

STATE OF CALIFORNIA, )
9 and DOES 1-100, inclusive, )

)
10 Defendants. )

11

12 DEPOSITION OF JAHNA ALVARADO
13 COSTA MESA, CALIFORNIA

14 THURSDAY, MAY 27, 1999

15

16

17

18

19

20
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