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Chronological Index

Description

Date

Vol.

Bates Range

Order of Remand

8/5/2019

AA000001

AA000002

Notice of Hearing

8/13/2019

AA000003

AA000004

Court Minutes re: case
remanded, dated September
3,2019

9/3/2019

AA000005

AA000005

Recorder’s Transcript of
Pending Motions

9/25/2019

AA000006

AA000019

FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

AA000020

AA000040

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 1

10/15/2019

1,2

AA000041

AA000282

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 2

10/15/2019

2,3

AA000283

AA000535

Appendix of Exhibits in
Support of FTB’s Briefing
re the Requirement of Entry
of Judgment in FTB’s
Favor and Determination
that FTB is Prevailing Party
— Volume 3

10/15/2019

3,4

AA000536

AA000707




Plaintiff Gilbert P. Hyatt’s
Brief in Support of
Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708

AA001592

10

Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

7-11

AA001593

AA002438

11

Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

11-15

AA002439

AA003430

12

Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

15-19

AA003431

AA004403




13

Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form
of Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

19-21

AA004404

AA004733

14

Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019

21

AA004734

AA004738

15

Judgment

2/21/2020

21

AA004739

AA004748

16

Notice of Entry of
Judgment

2/26/2020

21

AA004749

AA004760

17

FTB’s Verified
Memorandum of Costs

2/26/2020

21

AA004761

AA004772

18

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 1

2/26/2020

21,22

AA004773

AA004977

19

Appendix to FTB’s
Verified Memorandum of

Costs — Volume 2

2/26/2020

22,23

AA004978

AA005234

20

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 3

2/26/2020

23,24

AA005235

AA005596

21

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 4

2/26/2020

24,25

AA005597

AA005802

22

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 5

2/26/2020

25,26

AA005803

AA006001

23

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 6

2/26/2020

26,27

AA006002

AA006250




24

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 7

2/26/2020

27,28

AA006251

AA006500

25

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 8

2/26/2020

28,29

AA006501

AA006750

26

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 9

2/26/2020

29, 30

AA006751

AA006997

27

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 10

2/26/2020

30, 31

AA006998

AA007262

28

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 11

2/26/2020

31-33

AA007263

AA007526

29

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 12

2/26/2020

33,34

AA007527

AAO007777

30

Appendix to FTB’s
Verified Memorandum of

Costs — Volume 13

2/26/2020

34, 35

AA007778

AA008032

31

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 14

2/26/2020

35,36

AA008033

AA008312

32

Appendix to FTB’s
Verified Memorandum of

Costs — Volume 15

2/26/2020

36

AA008313

AA008399

33

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 16

2/26/2020

36,37

AA008400

AA008591

34

Appendix to FTB’s
Verified Memorandum of
Costs — Volume 17

2/26/2020

37

AA008592

AA008694




35

Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,38

AA008695

AA008705

36

FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

3/13/2020

38

AA008706

AA008732

37

Appendix to FTB’s Motion
for Attorney’s Fees
Pursuant to NRCP 68

3/13/2020

38

AA008733

AA008909

38

FTB’s Opposition to
Plaintiff Gilbert Hyatt’s
Motion to Strike, Motion to
Retax and, Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/16/2020

38,39

AA008910

AA008936

40

FTB’s Notice of Appeal of
Judgment

3/20/2020

39

AA008937

AA008949

41

Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

3/27/2020

39

AA008950

AA008974

42

Reply in Support of
Plaintiff Gilbert P. P
Hyatt’s Motion to Strike,
Motion to Retax and,
Alternatively, Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975

AA008980

43

Court Minutes

4/9/2020

39

AA008981

AA008982

44

FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020

39

AA008983

AA009012




45

Court Minutes re: motion
for attorney fees and costs

4/23/2020

39

AA009013

AA009014

46

Recorder’s Transcript of
Pending Motions

4/27/2020

39

AA009015

AA009053

47

Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020

39

AA009054

AA009057

48

Notice of Entry of Order
Denying FTB’s Motion for

Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058

AA009064

49

FTB’s Supplemental Notice
of Appeal

7/2/2020

39

AA009065

AA009074

50

Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021

39

AA009075

AA009083

51

Remittitur

6/7/2021

39

AA009084

AA009085

52

Hyatt Supplemental Memo
in Support of Motion to
Retax Costs and
Supplemental Appendix

9/29/2021

39, 40

AA009086

AA009283

53

Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 1

12/2/2021

40, 41

AA009284

AA009486

54

Appendix Of Exhibits In
Support Of FTBs
Supplemental Brief Vol. 2

12/2/2021

41,42

AA009487

AA009689

55

FTB’s Supplemental Brief
re Hyatt’s Motion to Retax
Costs

12/3/2021

42

AA009690

AA009710




56

Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to
Provide Additional Basis to
Retax Costs

3/10/2022

42

AA009711

AA009712

57

Order Denying Mtn to
Strike Mtn to Retax Mtn
for Ext of Time

4/6/2022

42

AA009713

AA009720

58

Hyatt Case Appeal
Statement

5/6/2022

42

AA009721

AA009725

59

Hyatt Notice of Appeal

5/6/2022

42

AA009726

AA009728

60

Recorder’s Transcript of
Motion to Retax

1/25/2022

42

AA009729

AA009774

61

Recorder’s Transcript
Continued Motion to Retax

1/27/2022

42

AA009775

AA009795

Alphabetical Index

Doc
No.

Description

Date

Vol.

Bates Range

Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 1

10/15/2019

1,2

AA000041

AA000282

Appendix of Exhibits in
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party —
Volume 2

10/15/2019

2,3

AA000283

AA000535




8 | Appendix of Exhibits in 3.4
Support of FTB’s Briefing re
the Requirement of Entry of
Judgment in FTB’s Favor 10/15/2019 AA000536 | AA000707
and Determination that FTB
is Prevailing Party —
Volume 3

53 | Appendix Of Exhibits In 40,
Support Of FTBs 12/2/2021 | 41 | AA009284 | AA009486
Supplemental Brief Vol. 1

54 | Appendix Of Exhibits In 41,
Support Of FTBs 12/2/2021 | 42 | AA009487 | AA009689
Supplemental Brief Vol. 2

37 | Appendix to FTB’s Motion 38
for Attorney’s Fees Pursuant | 3/13/2020 AA008733 | AA0O08909
to NRCP 68

18 | Appendix to FTB’s Verified 21,
Memorandum of Costs — 2/26/2020 | 22 | AA004773 | AA004977
Volume 1

27 | Appendix to FTB’s Verified 30,
Memorandum of Costs — 2/26/2020 | 31 | AA006998 | AA007262
Volume 10

28 | Appendix to FTB’s Verified 31-
Memorandum of Costs — 2/26/2020 | 33 | AA007263 | AA007526
Volume 11

29 | Appendix to FTB’s Verified 33,
Memorandum of Costs — 2/26/2020 | 34 | AA007527 | AAOO7777
Volume 12

30 | Appendix to FTB’s Verified 34,
Memorandum of Costs — 2/26/2020 | 35 | AA007777 | AA008032
Volume 13

31 | Appendix to FTB’s Verified 35,
Memorandum of Costs — 2/26/2020 | 36 | AA008033 | AAOO8312

Volume 14




32 | Appendix to FTB’s Verified 36
Memorandum of Costs — 2/26/2020 AA008313 | AA008399
Volume 15

33 | Appendix to FTB’s Verified 36,
Memorandum of Costs — 2/26/2020 | 37 | AA008399 | AA008591
Volume 16

34 | Appendix to FTB’s Verified 37
Memorandum of Costs — 2/26/2020 AA008591 | AA008694
Volume 17

19 | Appendix to FTB’s Verified 22,
Memorandum of Costs — 2/26/2020 | 23 | AA004978 | AA005234
Volume 2

20 | Appendix to FTB’s Verified 23,
Memorandum of Costs — 2/26/2020 | 24 | AA005235 | AA005596
Volume 3

21 | Appendix to FTB’s Verified 24,
Memorandum of Costs — 2/26/2020 | 25 | AA005597 | AA005802
Volume 4

22 | Appendix to FTB’s Verified 25,
Memorandum of Costs — 2/26/2020 | 26 | AA005803 | AA006001
Volume 5

23 | Appendix to FTB’s Verified 26,
Memorandum of Costs — 2/26/2020 | 27 | AA006002 | AA006250
Volume 6

24 | Appendix to FTB’s Verified 27,
Memorandum of Costs — 2/26/2020 | 28 | AA006251 | AA006500
Volume 7

25 | Appendix to FTB’s Verified 28,
Memorandum of Costs — 2/26/2020 | 29 | AA006501 | AA006750
Volume &

26 | Appendix to FTB’s Verified 29,
Memorandum of Costs — 2/26/2020 | 30 | AA006751 | AA006997

Volume 9

10




14

Correspondence re: 1991
state income tax balance,
dated December 23, 2019

12/23/2019

21

AA004734

AA004738

43

Court Minutes

4/9/2020

39

AA008981

AA008982

Court Minutes re: case
remanded, dated September
3,2019

9/3/2019

AA000005

AA000005

45

Court Minutes re: motion for
attorney fees and costs

4/23/2020

39

AA009013

AA009014

10

Exhibits 14-34 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

7-11

AA001593

AA002438

11

Exhibits 35-66 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

11-
15

AA002439

AA003430

12

Exhibits 67-82 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

15-
19

AA003431

AA004403

11




13

Exhibits 83-94 to Plaintiff
Gilbert P. Hyatt’s Brief in
Support of Proposed Form of
Judgment That Finds No
Prevailing Party in the
Litigation and No Award of
Attorneys’ Fees or Costs to
Either Party, filed October
15,2019

10/15/2019

19-
21

AA004404

AA004733

FTB’s Briefing re the
Requirement of Entry of
Judgment in FTB’s Favor
and Determination that FTB
is Prevailing Party

10/15/2019

AA000020

AA000040

36

FTB’s Motion for Attorney’s
Fees Pursuant to NRCP 68

3/13/2020

38

AA008706

AA008732

40

FTB’s Notice of Appeal of
Judgment

3/20/2020

39

AA008937

AA008949

38

FTB’s Opposition to Plaintiff
Gilbert Hyatt’s Motion to
Strike, Motion to Retax and,
Alternatively, Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/16/2020

38,
39

AA008910

AA008936

44

FTB’s Reply in Support of
Motion for Attorney’s Fees

4/14/2020

39

AA008983

AA009012

55

FTB’s Supplemental Brief re
Hyatt’s Motion to Retax
Costs

12/3/2021

42

AA009690

AA009710

49

FTB’s Supplemental Notice
of Appeal

7/2/2020

39

AA009065

AA009074

17

FTB’s Verified
Memorandum of Costs

2/26/2020

21

AA004761

AA004772

58

Hyatt Case Appeal Statement

5/6/2022

42

AA009721

AA009725

59

Hyatt Notice of Appeal

5/6/2022

42

AA009726

AA009728

12




52

Hyatt Supplemental Memo in
Support of Motion to Retax
Costs and Supplemental
Appendix

9/29/2021

39,
40

AA009086

AA009283

15

Judgment

2/21/2020

21

AA004739

AA004748

56

Minute Order re Motion to
Strike Motion to Retax
Alternatively Motion for
Extension of Time to Provide
Additional Basis to Retax
Costs

3/10/2022

42

AA009711

AA009712

16

Notice of Entry of Judgment

2/26/2020

21

AA004749

AA004760

48

Notice of Entry of Order
Denying FTB’s Motion for
Attorney’s Fees Pursuant to
NRCP 68

6/8/2020

39

AA009058

AA009064

Notice of Hearing

8/13/2019

AA000003

AA000004

50

Order Affirming in Part,
Reversing in Part and
Remanding

4/23/2021

39

AA009075

AA009083

47

Order Denying FTB’s
Motion for Attorney’s Fees
Pursuant to NRCP 68

6/8/2020

39

AA009054

AA009057

57

Order Denying Mtn to Strike
Mtn to Retax Mtn for Ext of
Time

4/6/2022

42

AA009713

AA009720

Order of Remand

8/5/2019

AA000001

AA000002

41

Plaintiff Gilbert P Hyatt’s
Opposition to FTB’s Motion
for Attorney’s Fees Pursuant
to NRCP 68

3/27/2020

39

AA008950

AA008974

13




Plaintiff Gilbert P. Hyatt’s
Brief in Support of Proposed
Form of Judgment That
Finds No Prevailing Party in
the Litigation and No Award
of Attorneys’ Fees or Costs,
filed October 15, 2019

10/15/2019

4-7

AA000708

AA001592

35

Plaintiff Gilbert P. Hyatt’s
Motion to Strike, Motion to
Retax, and Alternatively,
Motion for Extension of
Time to Provide Additional
Basis to Retax Costs

3/2/2020

37,
38

AA008695

AA008705

61

Recorder’s Transcript
Continued Motion to Retax

1/27/2022

42

AA009775

AA009795

60

Recorder’s Transcript of
Motion to Retax

1/25/2022

42

AA009729

AA009774

Recorder’s Transcript of
Pending Motions

9/25/2019

AA000006

AA000019

46

Recorder’s Transcript of
Pending Motions

4/27/2020

39

AA009015

AA009053

51

Remittitur

6/7/2021

39

AA009084

AA009085

42

Reply in Support of Plaintiff
Gilbert P. P Hyatt’s Motion
to Strike, Motion to Retax
and, Alternatively, Motion
for Extension of Time to
Provide Additional Basis to
Retax Costs

4/1/2020

39

AA008975

AA008980

14




CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and
that on this date the APPENDIX OF EXHIBITS TO APPELLANT’S
OPENING BRIEF VOLUME 11 OF 42 was filed electronically with the Clerk
of the Nevada Supreme Court, and therefore electronic service was made in
accordance with the master service list.

DATED this 10" day of October, 2022.

/s/ Kaylee Conradi

An employee of Hutchison & Steffen, PLLC
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gent by: RIOADAN - MCKINZIE 213 220 8550; 08/02/0" 18:25; Jotfax #248;Page 3

i Q. Does the Franchise Tax Board have any policy
2 against intruding mto & taxpayer's privacy?
k) A. 1am not aware of & policy.
4 Q. Does the Franchise Tax Board have any policy
5 about agzinst destruction of documents relating to a
6 taxpayer
7 A. 1am not aware of 4 policy. There could be
& one
g Q. Have you ever sent oul 2 demand for
10 information to a third party?
11 A, Yes, sir.
12 Q. Have you ever sent oul & demand lor
13  information to a third party across state lines?
14 A, Not that | recall.
15 Q. Would you tell me in your tenure -- is it ten,
16  year career?
17 A. Ten, yes.
18 Q. In your ten year career, how many times have
19  you sent out demands to a third party?

20 A. Oh, my. Maybe 30 maybe.

AA002351

-



Sent by: RIORDAN - MCKINZIE 213 220 8550; 08/02/R9 13:25; Jatfax #248;Page 4/12

21
22
23

14

26
27

28

Q. Have you ever sent out demand for information
(o a rabbi?

A, Not that I'm aware of, no.

Q. Orapriest?

A.  Not that 1 recall.

Q. Oraminister?

44
A. Not that [ recall.
Q. How about to a dating service?

AA002352



Sent by: RIOCRDAN - MCKINZIE 213 220 8550; oa/o2/™ 13:25; Jotfax #248;Page 5/12

1 A.  Not that T recall.

2 Q. Have you ever interviewed third parties?

3 A Yes sir.

4 Q. When you interview third parties, did you use
5 set questions? Ordid you have an outline for areas you
6 wanted to cover?

7 A. 1don't recall.

8 Q. Have you ever prepared affidavits?

9 A. Not that | recall.
10 Q. Are you authorized to administer oaths?
11 A. No, sir.
12 Q. Are any of your auditors under your

13 supervision authorized 10 adminigter oaths?
14 A. Not that I'm aware of, no.
15 Q. Have you ever asked a taxpayer (o provide an
16 affidavit?

17 A, Mot that | can recall, no.

18 Q. Isthere any program by which the Franchise
19 Tax Board targets high income taxpayers?

20 A, Tarpets? Mo, sir.

AA002353




Bent by: RIORDAN -

21

22

23

24

25

26

27

28

MCKINZIE 213 220 a550; 08/02/99 13:25;

Q. How about selects them for audit?

A. Large income taxpayers do come up for audit,
yes.

Q. Have you ever heard of a program called LIT.
LIT?

A. Yes

45
Q. Does thart refer to the large income taxpayer

program?

Jotfax #248;Page @/12

AA002354




gSent by: ALORDAN - MCKINZIE 213 229 8550, 08/02 ' 13:25;

=2

8

9

said my name had come up in connection with the case.

Q. Now, what ahout the work you did with Sheila

Cox when you went to interview a fellow named Hyatt who is

first name was Brian or Michael or both, Michael and

Brian. Do you remember knowing the name Hyatt at that time?

A,

[ don't recall knowing the name, no,

). What do you recall about the work you did on

thart interview?

A. T accompanied Sheila to the gentleman's home,

10 Ibelieve it was. And [ think | took a few notes. And

11

12

13

14

15

16

17

18
19

20

that was really about it that | remember.

Q.
A,
Q.
A

Q.

Did you sign and date your notes?

[ don't believe | did.

Did you give your notes to Sheila Cox?
That is my recollection, yes, sir.

What is the procedure about what happens to

notes after an interview? What is the normal procedure at

the Franchise Tax Board?

A

[ den't know.

Q. What do you do with notes afier you do an

Jotfn #248;Page 7712

AA002355




gent by: RIOADAN - MCKINZIE 213 229 8550; umuarﬂqlia:zsi Jotfax #248;Page 8/12

21 interview?

22 A. In my current position, they go in a working
23 file.

24 Q. How about when you were an auditor?

25 A. They went into the file. Sometimes they were
26 summarized, and the originals were nol included.

27 Q. Sowhen was the Jast lir:bgynu saw your notes?

28 A. It would have been the day of the interview, I

AA002356




Sent by: RIORDAN

2

5

6

7

g

9

10

11

12

13

14

15

&6

17

18

19

20

- MCKINZIE 213 229 8550; oajo2/~™ 13:25;

Agreeing too much.

No. 1don't think so.

Do you know what a no change audit it?
Yes, Sir.

What is ir?

> e o P O

It's when you complete an audit and things
that were looked at were fine and the retumn is accepted as
filed.
Q. Would it be [straining|strange] if an auditor
had a grader than normal number of no change audits?
A, Strange?
Q. Yes. Out of the ordinary.
A. Ifthey had a greater than average number,
that would be out of the ordinary.,
Q. Have you ever heard of anyone called the queen
of no change audiis?
A.  Me at one point. Mol that [ can recall, no.
Q. Were you rogarded as that at one point?
A. Oh, 1don't know that I was, When [ was still

in Santa Barbara | tumed in [ive or six cases in a row

Jotfax #248;Pege B/12

AA002357




ent by: RIOADAN - MCKINZIE 213 220 8550; 08/02/7 13:28; Jetfax ¥248;Page 10/12

21 that were fine, accepted as filed. And I told my boss that
22  that's what [ was.
23 Q. The queen of no change audits?
24 A, Yes. Which did not play out to be true.
25 Q. So you've assessed your fair share of high
26 dollar cases, | take it?
101
27 A. Oh,Idon't know. I think I've done a good

28 job for the state and for the people that [ work for:

AA002358




gent by: RIORDAN - MCKINZIE 213 229 8550; 08/02'~" 13:28; Jetfax #248;Page 11/12

1 chips?

=

A. Tcan't think of anything that was phrased

3 that way.

4 Q. Were you ever encouraged to use bargainmg
5 chips?

6 A. No, sir, not that I recall.

7 Q. Did you ever aitend any residency training in {.

8 which bargaining chips were used as a visual aid?

9 A. Residency training?
10 Q. Yes.
1 A. Not that [ can remember. ‘

12 Q. Have you ever allended any training by Doug
12 Dick 1247

14 A. Yes, sir, | have.

15 Q. What has he trained you in?

16 A. What was that training. You know, [ don't

17 remember the name of his class.
18 Q. Was he teaching about negotiate techniques?
19 A, Yes, he was.

20 Q. Did he use any visual aids of looking like

AA002359
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21 apock err chip?
22 A. Yes hehad a PowerPoint presentation.
23 Q. What was his PowerPoint presentation
24 illustrating if you recall
25 ((CORRECTION: poker chip)
164
27 A. That there are — or can be legitimate audit

28 issues that are brought up, are discussed with the rep and
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10:55 25

is FTB Form 4973-39, last revised in March of '94,
Do you see that?

A. Yas.

0. Did you talk to Sheila Cox about
sending demands to furnish informaticn to anybody?

A. Ho.

Q. Have you ever sent out demands to
furnish information out of state?

A, No.

MR. HELLER: Objection, asked and answered.

BY MR. BOURKE:

0. No, you haven't?
A. No.
Q. Do you recall ever putting on a Social

Security number for a taxpayer on a demand for
information sent to a third party within the state of
California?

A. I don't think I've sent out any
demands for information.

Q. Is it not standard policy of the FTB
to use a demand for information to send to third
parties? Is that not normal?

A. No. It's just that in my cases the
taxpayers provided the information I required or

requested and I did not have te go outside to get

82
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that information.

Q. And was it your practice to first ask
for information from the taxpayer?

A, Yes.

Q. Is it your understanding that that is
recommended policy at the FTB to first go to the
taxpayer to ask for information before you go to
third parties?

A, I don't know if that's a recommended
policy. 1It's practice, although with respect to the
DMV information, voter registration information,
that's something 1 would send out in the process of
scoping the return prior to contacting.

Q. But other than DMV and voter
registration, it would be your practice tec first ask
the taxpayer for information before going te third
parties?

A, Yes.

Q. Would you leook at the gquestionnaire
that's at H 0168872 There is a questionnaire
addressed to Keith L. Kalm, K-a-l-m, Jennifer Circle
in La Palma. Did you ever discuss with Sheila Cox
sending out guestionnaires to neighbors of Mr. Hyatt,
or former neighbors of Mr. Hyatt?

A, No.

B3
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A. Yes. i

Q. And the demand for information is an
FTB form that is printed up and you can type in the
variable information on a typewriter?

A. Correct.

Q. Now, there is a place in the form that

says S5N, I believe.

AL Correct.

Q. Does that refer to Social Security
number?

A. I believe so.

Q. And have you used the form to disclose

the Social Security number of taxpaygrs to third
parties?

MR. HELLER: Objection to form.

THE WITNESS: I can't recall doing that but I
may have done that.
BY MR. BOUREKE:

Q. As I understand your testimony, you've
been an auditer for about 20 years?

A, Correct.

Q. Could you tell me approximately how
many demands for information you think you've sent
cut in your 20 years?

A. A handful.
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Q. Less than 107

A. Yes.

Q. Have you ever sent a demand for
information to an out-of-state recipient?

A. I don't believe so.

Q. Does the FTB have any rules or
regulations about sending demands for information to
out-of-state recipients?

A. I would think they have some
guidelines on that.

Q. Based on your 20 years of experience,
which is considerably more than mine, could you te;l
me what documents I should ask for in order to find
whatever rules and regulations there are about
demands for information?

A I would think they would be in our
audit manuals.

Q. And to focus in on the relevant audit
manuals for a residency audit in 1993 to 1996 time

period, what audit manuals would those be?

A. I would say -- in this case?

Q. Yes. For Gil Hyatt.

A. The Residency Audit Manual.

Q. Yes, okay. How, I have a copy of a

Fesidency Audit Manual that was modified in October

36
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obtained from the postal employee's supervisor besfore conducting
the intexview.

Occasionally, a thirZ pasty will be aporehensive about furnishing
infermacion in writing. The telephone is an effective technigue in
obteininc preliminary informztion verbally, then requesting that it
be confirmed in writing. If the individual contacted refuses :o
furrisn any written infermation, documentation of the call using
the Public Contact Memo will suffice as support for the information
#lso, ‘prompting technigues' for purposes of confirming
As an example, & school official
The

obtainec.
suspicions, work well verbally,
may nct be zuthorized to release the address of a student.
auditor may merely want confirmation of a suspected address. The
official is then conironted with the address and just asked to
confirm or deny it. More times than not, the auditor will obtzin
the informztion necessary to either confirm or deny his suspicions.
This technigue is used when time constraints are involved, or when
the auditor feels he may not otherwise cbtain the information.

Section 1850¢ (formerly Section 1925¢4) authorizes the Department to
request and obtain information from third parties. This section
may be cited/quoted if the reguested information is not provided.
It is advisable not to cuote the section in the first request
becauss it does not leave much recourse. To cbtain information
from uncooperative thiré parties, the zuditor should use the Demand
For Information form(FTB Form £973). Ss=e Exhibit XXTII. Finzneizl
institutions will not release information without authorization
from the taxpayer andfor payment of fees. Authorization To Releasse
Fipancial Information (FTE Form 2590) is used in this instance.
Procedures for when FTB incurs the cost are in Exhibit XXII.

If the auditor is still unable to obtain the information a subpoenz
duces tecum may be reguired. This may zlso be used to reduce the
fees imposed by certain financial institutions. Instructions znd
procedures for issuing a subpoena duces tecum are contained in the
Subpoena Manual located in each District Office.

See the Information Sources section of this manual for a
comprehensive discussion of potential third party sources.

Repidency Audit Training Manual . = 00844

October 19585
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75

Q. That was basically a requirement from Wagon
Trails management, you had to prorate it if you wanted
to move in any.sooner than the first?

A. Oh, yes. Even if it’'s one day.

Q. Could you reserve it, say I wanted two weeks
from now to start on the first?

A. When you rent it there was a two-week if you
wanted, if you couldn’'t come in, we did two weeks from

the day of application to move-in.

Q. I see. That's the most you would do?

A. Right.

Q. What was the date of the application here?

A. Unless it's military, then we have nothing to

tell Uncle Sam.

0. Was the application here on the 8th?

A. That was the date that the application
probably was filled, and then we start making up the
lease. And that was the date that the lease was made
up. But then we don’t know the day of move-in, and
that’‘s when that work is done, when we know the day of
move-in.

Q. Mow, if someone from an out of state agency
had come in and asked to look at the rental agreement
with Mr. Hyatt, would you have given access to the

rental agreement without Mr. Hyatt’'s consent?

ASSOCIATED REPORTERS OF HNEVADA (702) 382-8778
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A. I can’‘t unless I know who it is. I'd have to
go through either the resident or upper management.
0. Do you have any negative feelings about the

HUD residents at Wagon Trails?

A. No.

Q. You don’t think any less of them hécause =
A. No.

0. -=- they are receiving subsldies?

A. \ Unfortunately, they didn‘t have the income to

pay and they have to live. We had seniors as well as
young peocple.

Q. That received the HUD subsidies?

A. Oh, yes. The one bedrooms were reserved for
the seniors.

0. And are they allowed to have any higher income
and still receive a subsidy because they’'re aged?

A. You have to have the requirements to receive
it.

Q. How many of the, what percentage, how low is
the percentage of all of the tenants that are low income

at Wagon Trails?

A. That was the 45 units.

Q. Out of 2247

A. Out of 224.

Q. So that would be about 20 percent?

ASSOCIATED REPORTERS OF NEVADA (702) 382-8778
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A. This is 1 of 4.

Q. Would you turn to the page of the work
papers numbered H011997

MR. WILSON: 119972
MR. BOUREKE: Yes.

Q. This is a portion of the work papers
that Sheila Cox prepared and she, in this portion
the work papers, she has done an alphabetical
sorting of the demands for information and
correspondence, and under 5. is the name Shapiro.

This is the incident I talked to you
about where Sheila Cox did not know Dr. Shapiro's
first name so she sent out demands or letters
reguesting information about Gil Hyatt to all the
Shapiros in the phone book.

MR. WILSON: We have a lot of them, Er
and Melvin, Richard.

THE WITNESS: And some with no name.

MR. BOURKE: Q. As I understand your
testimony, that is not proper procedure even back
before the audit plan, correct?

A. No, it would not be proper procedure.

Q. Now, with respect to asking about
medical information, is it also true when medical

information about an individual is sought, the

of

ic

SAN FRANCISCO REPORTING SERVICE (415) 777-2111
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A. I have no idea.

Q. Is this a preprinted form where Jerry
Goldberg's signature is affixed to the form?

A. I have neo idea. I've never used it
myself.

Q. Have you ever in your practice sent
out demands for information to third parties to
out-of-state recipients?

A. A demand for information, no.

Q. Have you sent out any demands for
information within the state of California to third
parties?

a. A demand. I don't know if you would
call it demand. We'wve requested information from, as
I say, banks and things like that. I don't know if
you call it a demand.

Q. Well, there is a specific form I'm
referring to at the FTE called a "Demand for
Information" that at least in the Hyatt case was used
to communicate with third parties. Are you familiar
with that form?

b. Not -- I'm not familiar myself.

Q. Did you get any training on the use of
that form ét the FTB?

A. No, I didn't.

187
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A. I was the witness.

Q. On all three cccasions?
A. All three occcasions.
0. On any of those three occasions did you

bring your spouse?

A. No, did not.

Q. Did any other auditor bring his or her
spouse?

A. Ho, they did not.

Q. Would that be unusual at the FTB, to
bring spouses along to an out-of-state trip?

B. Not necessarily.

Q. So it's nothing that you would forbid?

A No.

Q. In your residency audits, did you send

out demands for information to third parties?

A. I personally did not send out demands.
Q. In all 100 of your cases?
A. I'm sorry. I was referring -- 1 was in

the present. Yes, I've sent out demands.
Q. In your 100 cases, do you think you have
sent out an average of one per case?
A. I have no way of even estimating that.
0. What I'm trying to get at, did you send

out a lot of these requests or was it on occcasion

02:21:50

02:21:58

02:22:20

02:22:34

02:22:50
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you would send out a demand to a third party?

AL Demands to a third party were a fairly
common practice.

Q. Once per audit or ten times per audit?

A Some cases dictated more than one,
others dictated zero. It depended on the complexity
of the case and the cooperation of the rep.

Q. Did you ever send out demands to third
parties across state lines?

k A. I don't recall.

0. Do you recall whether the Franchise Tax
Scard has a practice of sending out demands for
information to third parties across state lines?

AL Yes, we do send out requests for
information across state lines.

. And those reguests for information are
entitled demand for information?

B. Demand to Furnish Information.

a. And the demands to furnish information
sent out by the Franchise Tax Board says that the
response to this is mandatory, does it not?

B, I don'"t recall the exact wording on the
form.

Q. Do you know of any authority that would

allow the Franchise Tax Board to force people in

02:23:06
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02:23:44

02:23:58
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understood by the tax rep and the taxpayer so that
we could deal with this intrusiveness and burden
issue. In other words, they had to explain the why
behind why we were asking the information, and they
were to look at alternatives that were -—- that-could
possibly reduce the burden and the intrusiveness an
both sides,

Q. Wow, on intrusiveness, for example,
would you think it's appropriate, when an
investigator is trying to find out how many times a
taxpayer visited Dr. Shapiro, to send out demands
for information to all the Dr. Shapiros in the phone

book, or should you try to find ocut from the

taxpayer the name of the Dr. Shapire that was

consulted?
A. Correct, I would -- the latter.
Q. Has anyone ever looked at the Gil Hyatt

file to see whether or not there was an intrusion
into Mr. Hyatt's privacy?

B. Not that I'm aware of.

Q. Did you tell your auditors at this
meeting to steop talking about the Gil Hyatt audit?

A. Ho.

Q. Did you tell them to refrain from

mentioning taxpayer information unless there was a

04:36:36
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A. Yas,

0. And is that a grounds for termination at
the FTBR?

A I don't know what the grounds are for
termination.

Q. And did you eriticize Candace Les for
anything elsev

A, I den't beliave I ever eriticized her.
I reviewéd the work that was done. And I would have
testified to work that I saw in the audit file.

Q. And did you say that the work You saw
was sometimes less -- did not have adeqguate

substantiations for the conclusions reached?

T

a.

Yes, I did.

And is that something that you as a

reviewer are doing in part of your normal course of

business?

A

My job is to evaluate a case apd sSee if

the documentation and the wrzlte-up support the

auditor's decision.

Q-

On the Gil Hyatt case, did you read the

documentatien in the Gil Hyatt recard?

a.

I did net review all the documentation

in tha fila.

Q.

How many pages did you review?
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A. My normal process in review is to read
the narrative, the progress report and the

correspondence.

Q. You remember whether or not you did that

for Gil Hyatt?

A. Yes, I remember doing that.

Q. You did that. You read every page of
the correspondence section?

A. Probably.

0. But you don't remember?

h. I do not remember.

Q. Do you remember reading every page of
the narrative?

ﬂ.l Yes.

Q. And of the progress report?

. Probably, but I'm not positiwve.

Q. And does the correspondence include
demands for information to third parties?

A. It should.

Q. Have you ever sent a demand for
information to a third party across state lines?

A I don't remember.

Q. In your work that you do as an auditor,
have you sent out a lot of demands for information

to third parties?

11:44:47

11:44:53

11:44:59

11:45:05

11:45:07

11:45:09

11:45:10

11:45:12

11:45:13

11:45:14

11:;45:16

11:45:16

11:45:18

11:45:19

11:45:19

11:45:22

11:45:26

11:45:32

11:45:35

11:45:36

11:45:38

11:45:40

11:45:43

11:45:45

11:45:48

91

San Francisco Reporting Service (415) 777-2111
a US Legal Company

AA002382




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. I have sent demands for information.
Q. Was the Gil Hyatt case one of the

largest cases at the Franchise Tax Board residency

section?
A. Define largest.
Q. In terms of hours. 600 or more hours?
A. I have spent that many hours on a case.
0. On a residency case?
A, Yas, I have.

Q. What year did you do that?

A. It could have been through -- I'm
guessing, I'm sorry. I do not remember
specifically. Probably 19 -- the case probably
closed in 1993 or '4.

Q. Okay. Without telling me any taxpayer
information, did that result in an NPA or was that a

no change audit?

b, Assessments were issued.

MR. BOURKE: I think we better break now for
lunch.

THE VIDEOGRAPHER: We have to close that tape
also.

We are going off the record at 11:47.
This ends tape one in the deposition of Carocl Ford

on May the 4th, 1999,
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Q. So if we deleted the account number too, 14:26:36

then -- 14:26:39
B Yes. 14:26:39
Q. Then we could have a printout of the ld4:26:30
number of hours to date, correct? 14:26:42
A. I can't answer that, if you just had 14:26:44
that, but that information would be available. 14:26:47
Q- Now with respect to whether or not 14:26:50

there's a big case, are you aware of how much money 14:26:53
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is being sought from Gil Hyatt as of today by the
Franchise Tax Board?

A. I have no knowledge.

Q. Hawve you ever heard that there's -- that
the Franchise Tax Board is seeking 28.8 millions
from him in penalty, taxes and interest?

A. I don't know what the dollar amount is,

i Do you recall what the dollar amount was

of the assessments that you worked on, the MPAs that

you worked on?

A. To be really specific, no.

Q. Can you tell me what would be a big case

at the FTE in terms of the dollars of an as=sessment

for a residency case?

A. I assume —-- I don't know what would be a

big case. Anything over five million I would say.
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o. Five million in taxes plus penalty and
interest?

A, That would be & large case.

Q. Could you tell me in a typical year how
much money the residenecy unit generates for the
State of California?

A. I don't know,

Q. Do you know in a typical year how much
money the residency unit assesses?

A. I have no idea,.

Q. Did you attend any presentations by
management of the residency unit where they would
give results to the residency auditors of how much
maney was assessed or collected through the
residency program for various fiscal years?

A. 1 don't specifically remember anybody
mentioning dollar amount.

Q. Do you remember Steve Illia or Brad
Lacour giving a presentation of how well the
residency unit was doing?

A. I know that they both presented —— I
know that they both presented at 1897 or spoke at
the 1927 conference, but I didn't pay attention to
dollar amounts.

Q. Do you recall them making any
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comparisons between the moneys generated by the
residency unit versus other units or programs at the
FTE, such as partnerships, corporations, multistate,
BAR?

A, I don't have == I don't remember
specifics. They may have done that, but --

Q. Now I wanted to clarify something about
as I understand it there's a case that you said you
were proud of your issues relating te an
out-of-state taxpayer, and that involved more than a
million dollars worth of taxes assessed, correct?

A I did not say I was proud of the case.
It was a case. It was a good case that I had
developed.

0. I just wanted to keep that in mind,
whatever that case is. That's different from the
James H taxpayer case, correct?

MR. LEATHERWOOD: I'm going to move to strike.
Can you restate the guestion?

MR. BOURKE: Q. 1Is that different from the
James H. taxpayer case referred to in the residency
work papers?

MR. WILSON: Excuse me, Counsel. Do YOou mean
different than not the same or different in some

respect?
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MR. BOURKE: Different -- is that case
different -- invelve a different taxpaver than the
case that you did such good work on that related to
a one millicon dollars assessment.

MR. LEATHERWCOD: First of all, Counsel, I'm
going to direct her not to respond to that, because
you obvicusly don't know the identity of the
taxpayer related to James H. taxpaver, and I'm --
and any guestion that you ask her is going to either
confirm or deny information by the taxpayer that you
already knew the identity of. How you got the
identity of the taxpayer, I don't know. It really
is of no concern. It still would be on her part
disclosing information I think should be precluded
from her disclesure,

In other words, you're asking her to
affirm or deny information about a particular
taxpayer.

MR. BOURKE: Q. 1I= that case that you did
good work on that related to the one million dollar
assessment, is that a different taxpayer than the
one you spent over 600 hours assessing?

8 Yes.
ks Do you know how many hours you spent on

that ecase with the most hours? Was it 700 hours?
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A. It could have been at the end, yes.

Q. Could it have been B0O0O hours?
A. I don't recall.
Q. Is there something at the Franchise Tax

Board called the CBR or cost benefit ratio?

A. Yes.

Q. Could you tell me what that is?

A, It was a method that was used -- we'll
call it the olden days, that how many —— let's see,

somehow it was a calculation of how much tax was
being generated based upon how many hours were
involved in the case.

Q. Okay. And could you tell me how you

learned about the CBR or cost benefit ratio?

B, Tt used to be discussed.

Q. When was it discussed?

A, When I was a new auditor.

G End did it stop being discussed at a

certain time?

A. Yes. The emphasis went away from that,
and I believe it had something to do with the
Taxpayer Bill of Rights.

o. Could you tell me what about the
Taxpayer Bill of Rights had anything to do with the

cost henefit ratio?
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A. I can't really tell you the answer to
that.

0. What was the cost benefit ratio that
auditors were expected to live up to during the time
it was discussed in the residency program?

A. I'm not --= I'm trying to remember. So
just a minute. It could have been like %350 per
hour. But I could be wvery wrong on that.

Q. Could it have been 51,000 an hour?

A. I've never heard that figure.

Q. $600 an hour?

A. I don't think I've -- I remember 350 and
I remember 500. But I don't remember -- and I don't

remember specifically when that was.

Q. Ware people requested to keep the CBR in

other than written form? Were you discouraged from
writing down the CBR?

B I don't ever remember seeing the CBR
written down.

Q. Did yeou ever hear the managers of the
Franchise Tax Board residency program talk about a
CBR goal or cbjective for auditors?

A, I don't think so.

Q. Do you remember Mr. Illia talking about

a CBR at all?
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A He could have.

Q. Was the CER supposed to be kind of a

minimum figure that you're supposed to drop an audit

if it didn't look like you were going to meet the

#3530 or 5500 an hour objective?

A. I believe we evaluated the case at the

beginning and determined how many hours we thought

we wWere going to be devoting to the case prior to

cpening an examination.

0. Does a typical residency case take about

100 hours?

A. That's our goal.

0. The goal is to make a residency case

complete by the end of 100 hours?

A Yas,

Q. Do you know whether
program has ever had a taxpayer
assessment as Gil Hyatt?

A. I don't have access
T don't know.

Q. You're not aware of

A. Ho.

MR. WILSON: Well, I have

understand the guestien?

or not the residency

with as large a tax

to that knowledge.

any as large as his?

to object.

THE WITNESS: Not for sure.

Did you
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ME. WILSOMN: Do you want to restate it,
please?

MRE. BOURKE: 0. Are you perscnally aware of
any other taxpayer being assessed as much money as
Gil Hyatt was assessed?

A. Of the cases I have reviewed, I don't
think I've ever seen a case with as large an
assessment as his.

Q. Have you ever seen a penalty assessment
relating to fraud as large as the penalty assessment
assessed against Gil Hyatt?

A, I've seen a fraud penalty assessed, but
1 don't remember the dollar amount.

Q. In your career how many fraud
assessments have you seen?

R, I have only seen two.

Q. And is that other case still pending,
the cther case with the fraud assessment besides Gil
Hyatt's?

A, I think it is closed and has been
closed.

Q. On that other case invn}ving a fraud
audit, was Sheila Cox involved?

A, I don't think she was involved.

Q. Were you the reviewer on the cases
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11:23 1 information that she obtained from the bank
2 statement, I will say probably I will not go to the
3 file and locate for that particular bank statement.
4 I assume that she had that document in her file.
11:24 5 Q. S0 you didn't feel it was necessary
6 because you trusted Sheila Cox?
7 a. Based on my recollection, yes, I do
8 trust her, but I do not remember I did it, whether I
g located that bank statement or not, but I will say if
11:24 10 I do not trust her work, vyes, I will go back to
11 locate that statement.
12 Q. Now, when she said that she had
13 affidavits, you trusted her that she had affidavits,
14 right?
11:24 15 A. Yes, I can make that assumption.
16 Q. And when she wrote down that she had
17 affidavits you trusted her that she had affidavits?
18 B. Yes,
19 Q. And if she wrote down that she had
11:24 20 three affidavits you trusted her that she had three
21 affidavits, right?
22 A I will say yes, I can trust her.
23 [+ £8 Do you know whether Sheila Cox knows
24 what an affidavit is?
1:25 25 aA. I have no knowledge. We have never

Bl
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TATE OF CALIFORNIA
——

“qANCHISE TAX BOARD =
+ GBS BV Sire s DEMAND TO FURNISH
SURBANK, CA 915021170 INFORMATION
Authorized by
Californiz Revenue & Taxation Code
The People of the State of Califomnia to; Sectian 10504 (farmerly 19234 (5] and 26423 (a)*)
Great Expectations

11640 Sopth Sepulveda Suite 100
Los Angeles, CA 90025

In the Matter of: Social Security No. : 069-30-9999
or Corporation No. : v

Gilbert P. Hyatt For the years g

This Demand requires you to fumish the Franchise Tax Board with information specified below from records in
your possession, under your control, or from your personal knowledge. The information will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the years
indicated.

1. Copy of original application for membership and type of membership,
. Copy of any address changes submitted and date submitted.
. Current statut of membership.

. Records of contact with the Great Expectations office.

. Records of attendance at any functions,.

FRANCHISE TAX BOARD

By; o Cﬂx
Authorized Representative

Dated: Januvary 24, 1995 R 3
Telephone: (818) 556-2942

Legislation effective January 1, 1994 (S.B. 3, Siats. 1993, Ch. No. 31) consolidated certain provisions of the Califomnia Revenue £ Taxzation
Code which caused some sections to be revised and renumbered,

FTB 01892
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August 5, 1999

Additionalty, the Corporation shall create cri-
teria lor Alrican govesnmenis o establish
matching funds based upon ability to pay and
to demaonstrate a national commilment 1o com-
bating HIVIAIDS by establishing, for example,
a national HIVIAIDS council or agency.

Additionatly, Mr. Speaker, the administrative
cosls, of overhead associaled with the
AMPFA Corporation, are mandated to be no
more than B percent of the Comporalion's over-
all budget. The AMPFA Act authodizes the ap-
propnation of $200 melion for each of the fis-
cal years 2001 throwgh 2005, Also, for each of
the fliscal years 2002 through 2005, the Acl
authorizes an appropriation 1o fund an addi-
lional amount equal 1o 25 parcent of the \otal
lunds contributed to the Comporation.

Mr. Speaker, in a June 1299 leciure entitied
“The Global Challengas of AIDS®, United
States Secretary General Kofi Annan stated

IN THE HOUSE OF REFRESENTATIVES
Thursday, August 5, 1939

Mr. WELLER. Mr. Speaker, | submit for the

RECOAD the following letler:

Hon. DAVID WALKER,

Compiroller General of the United States,
Washington, DC.

DEAR ME. WALKER: I Am writing to request
an investigation by the United States CGen-
era]l Accounting Office (“GAOD") of allegod
abusas by Stats taxing suthoritles against
former. realdentca.

A & Member of the Owversight Bub-
committes of the House Ways and Means
Committen, I spant slgnificant time last
year addrassing the issue of taxpayer abuses
by the Internsl Revenus Sarvice. As a result
of our work, and Congreaslonal and GAO Jn-
vestigations, many serfous tax wiolations
and wrongdoings wers uncovered within the
IRS. Last year, Congress held s series of
hearings on the Issue and addressed these ss-
Jious problems by pessidg signiflcant re-
forms and taxpayer protections s part of
the “Intarnal Revenue Service Restructuring
aod Reform Act of 1858,

I am, therefore, disturbed to learn that
while wa addressed taxpayer sbusss at the
federal lavel, thers may be just es many op-
preasive actions occurriog throughout the
country at the State level. A recent Porbes
Magarine article entitled ““Tex torturs, local
style™ (July 6, 1096), highlights the fact that

CONGRESSIONAL RECORD — Extensions of Remarks

“[T]here are at loast half as many revenus
agents working for the states as the federal
government’” and “[Clollsctively, they are
Just as oppreszive as the feda.”” Ses, Attachsd
Article. In another recent articls, the Los
Angeles Times reported that the state taxing
Authority, the California Franchise Tax
Beard, “is second in slze and scops only to
the Internal Revenus Service—and by all ac-
COunLs the state agency 1s the more sfficlent,
more aggressive and more relentless of the
twa' and “'thers 18 ilttle to stop the apenay
from becoming more aggrassive.” Sos, at-
tached article, “State Agency Rivals IRS in
Toughness," Los Angeles Timas [August 2,
1999, page 1),

The Forbea article lists a number of state
EAx department problems Including: (1) prl-
vacy violatlons by Californla, Connectlicut,
and Kentucky; (2) eriminal or dublous activi-
tlea by Connecticut, Indiena, Kentucky, Now
Moxico, North Carclins, Oklahoms, and Wis-
consin; and (3} mass errobsous tax-dus bills
by Arisons, Californis, Indians, Michigan,
and Oblo. In addition, my office has recattly
recelved materials from taxpayers alleging
abuse by Stats taxing agencles (e.g. mate-
riale from Mr. Gil Hyatt alleging a namber
of abusss by the California Franchise Tax
Board (“FTBE) agailost former residents of
the Stats of Californie), See, Attachment,

I bolleve this Issue is Important and de-
sarves study and a full investigation by the
GAO. Should taxpayer abuses exist at the
State level against former residents, 1 would
consider recommending any and all appro-
priate lagialation to address these deplorable
activitles and encourage State's Attorney
Generals to begin separate investigmtions
Into such actions. We should do whatsver wa
can to proteat the rights of our citizena
hgalost overzealous Foderal or State tax
agenciea,

I look forward to working with ¥ou and
Four staff on this iImportant investigation.

Sinceraly,
JERRY WELLER,
Member of Congress,
STATE TAXMG AGENCIES ARE ABUSING FORMER
TAXPAYERS N VIOLATION OF THE COMSTITUTION
THE WIDESPREAD ABLUSE

When Congress passed the Internal Rev-
enua Senvice B and Reform Act of
1998, an era of tyranny at the IRS came to an
end. Congressional hearings revealed story
after story of taxpayer abuse by the IRS. The
stories of abuse so inflamed the public and
Congress that sweeping reform soon followed,
But laxpayers sbuse ks still as prevalent as
evar—aonly the pampetralors of this abuse are
the state taxing agencies. In its rush to reform
the IRS, Congress overiooked a whole other
level of taxpayer abuse at the state level. This
mﬁMEWﬂmamﬁuammm
caived attantion from tha prass, In the article
“Tax torture, local style,” Wiliam Bamett dis-
cussas the “exdortion,” “sweepingly false dec-
larations ol taxes," “false notices,” “[plrivacy

violations,” and “criminal or dublous activities™

by state taxing agencies. (Wiliam Bamet,
Forbes, July 6, 1998). Many states have re-
sorted to the same type of abusive tactics for
which their lederal counterpan—the IRS—was

roprimanded by .

In many cases, a stale taxing agency has
even exceeded the IAS in its recklessness
and abusivenaess, In a front-paga LA Times ar-
licle enfitled “Slate Agency Rivals IRS In
Toughness®, Liz Puliam comparas the FTB
untavorably with the IRS—"the Franchise Tax
Board is second In size and scope only to the
Internal Revenue Serdce—and by all ac-

E1773

counts the state agency is the more efficient,
maore aggressive and more relentless of the
two™. (Liz Pulliam, “Stale Agency Rivals IAS
in Toughness™, LA, Times, August 2, 1999, m
Al). She also quoles Mr. Dean Andal, a
former FTE Board member, who crilicizes the
FTE as "brutal” and “hard and somatimes ar-
bitrary™ and states that “there is litde 1o stop
the agency from becoming more aggressive™
(Pulliam, 2

States are paricidarly ahusive  lowards
former residents who have moved o anather
state. Moving to another state is a common
occurrence in the LS., where dclizens have
the constitutional right to travel to and estab-
lish residency in any state in the United
Stales. In 1996, Congress passed legisiation
which prevents states from taxing the pen-
Sions ol retirees in other states. This
CONgress
for federal intervention In order to prevant
states from overreaching in their pursuit of tax
fevanue, . this action by Con-
gress only focuzed on one small avenue in
which stales egally pursue nonresidants for
additional taxes. Another tactic s to assess a
tax on citizens laaving the state by contesting
when the former resident moved out of the
state. Years after a citizen has relocaled fo
ancther state, the stale taxing agency will
open a “residency audi” to exiot a fommer
resident,

THE ABUSE EXEMPLINED: THE CALIFOAMA FRANCHISE

|
i
|

vacy and causing them bad publicity. The
mmmeﬁmmmmmm|
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knowledge of the Nevada authorities. If the
agents are caught in tha acl, they falsely claim
imenunity for their audiling tectics under color
of authorty and they claim a false eonstitu-
fional right to collect taxes in Mevada—all
while vielating the constitutional rights of thair
wiclima and ihe sovereignty of Nevada. This is
not a legitimate investigation, bul a covert op-
aration 1o uncover private idormation for whai
is best characterized as exlortion of the victim,

The FTE hires inexperienced and unsie-
cassfl recruils as audfors, Many of these
auditors are unirained and unsupervised, They
are given lraining manuals that they do not
sludy. The ftraining materials are Hustrated
with such sadistic caroons as a skull-and-

fion {which is lo illustrate how 1o pirate an ad-
ditional 75% cvemida on the lax assessmant).
They have Effle or no legal background or
ining and do not know nor do they cara
the wvictim's Constitutional rights. They
legal cliches and case law from other
and insert them throughout their
workpapers indiscriminently. They mimic com-
mends that they read that suppors the FTE's
and they ignore Information about
the victim's position. Some auditores
&0 inepl that they actually use pseudo-
ms from “boilerplate™ and training manuals
audits fe.g., Mare Assistant) in their own au-
dits because they do nol understand such an
obvious step as the need 1o replace the pseu-
donymes in the “boilerplate™ audits with the ac-
tual names of the individuals in the particulas
case under audil. These are the kind of peo-
ple that Califomia has charged wilh the awe-
some power of audidling taxpayers—the
awer 10 lax is the power to destroy,”

The FTB gathers large quantities of private
information about the victim during the audit.

bt

!

2

adversary, the FIE's victim, by concocting
damaging vickms evidence against the FTB'S
viclim. A bitter ex-spouse or ex-giriidend, an
estranged relative, or a vengeful former em-
ployes are preéferred. The FTB awoids con-
tacting the viclim's friends, and close relatives
who are privy lo (he viclim's peivale informa-
tion because such witnasses would undarmine
the FTE's attack on the victim, The FTE has
aclually sent out infimidating and harassing
letlers to the victim's friends, collaagues, and
business associates and has evan gone so far
as to awft these people apparentiy 1o intimi-
dale and harrass them, to isolate the victim,
and to deprive the victim of the supporl that
he or she neads at such a crucial fima, The
FTBs apparent inlent is to have the victim
embatiied by adversaries and separated from
supporiers. “They lend o look at every audit
as & baltle. In the gray areas, they push the
evelope rather than work oul a reasonable
compromése,” (Pulliam, supra).

The FTB audilers boldly admit to empha-
sizing bad evidence for the laspayer and k-
noving good evidence for the laxpayer. In one
of the FTB's largest residency audits, the aud-
tor rumped-up a large assessment with pPen-
afies based on false aflidavits brom the vie-
tim's adversaries while completely igroring all

| the victim's close relatives, friends, and as-

ciates. Also in this same audil, the auditor
relied on about the fifty false Calfornia con-
nections while ignoring a thousand salid Me-
vada conmections and preempled submission

CONGRESSIONAL RECORD — Extensions of Remarks

of thousands-more solid Nevada connections
by the victim. Even more significant, the thou-
sands of Mevada connections involved thou-
sands-ol-imes more value (purchase offers on
cuslom homes,

The Calfomia Legislature was so suspicious
of and concemed about the FTB that it passed
the Taxpayers Bill of Rights statute, which
among other things, forbids the FTB from
evaluating employees based upon revenue
collected or assessed or upon revenue colk
lected or assessed or upon production quolas,
The law also states that tha head of the FTB
musl cerlify in writing annually to the California
State Legislature that the FTE has not evalu-
#ted amployees based upon revenue collected
o assessed of quotas, But this cedification Is
misleading since, by an indications, pro-
mations and rewards still go to those FTB em-
Ployees who being in the most revenue. And

8
g
i
3
i
2
:
?
)

auditors supervisors do not gat involved in the
audits, instead relying complelely on an audi-
lor's self-serving narrative report in reviewing
an audit withoul any regard for the vicim's
evidence of arguments. Unbelievably, FTB
auditors and management get credit for as-
sessments and get promotions and rewards
immediately after the audl even though the
assessments may never be collected at all
and any collection may be decades away.
This encourages excessive lax assessments
for immediate promotions and rewarnds, but the
feedback that it was a bad audit may be more
than a decade away.

The legal department gels involved in re-
viewing penalties, but indications are that the
lawyers encourage unwarranted penaiies o
force a setlement rather than provide an inde-
pendent review. This is confirmed by the fact
that the FTB audit and protest proceadings
are expressly exempled from the Califarnia
administrative proceedings act lo permit the
FTB W proceed in violation of the wvictinTs
Constitutional right fo due process. The FTB
implias that the “protest® proceeding s an
indepandent review of an objective profest offi-
cer, when it fact it is a contination af the inves-
tigation 1o gather more indosmation, to atlempl
io lorce the viclim into an extortionale sette-
ment, and to prepare the FTE's case for any
appeal by the viclim o the next stage of the
administrative procecding, The vietim tells his
case to a woll-in-sheeps-clothing, misleading
the wictim into presenting hiz or her case lo an
independent raviewer when in lact tha protest
officer is an important par of the FTE's abuse.
The FTB's danlal of due process 1o a vicim
under the sham that the audit and the protest
are merely investigations is unfenable and wil
be easiy dectared unconstitutional when chal-
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lenged. Tha FTB has deprived victims of their
Constitutional rights Tor oo long.
THE FTE'S PLOT—=FALSIFY THE OFFICIAL
RECORDS

By contesting the residency of former Cali-
fornia residents who have moved from Ihe
state, tha FTB assesses addtional taxes on
maney eamed affer the former resident maved
from California. This type of treatment of non-
residents iz a blatanl violaticn of the viclim's
Canstilutional right lo move batween stales,
Daspite overwhelming evidence to the con-
trary from tha viclim, the FTB will often allege
a residence date that allows il lo encompass
as much additional tax revenue as possibia. In
order fo support its outlandish residency date,
tha FTE will disregard the viclim's substantial
MNevada connections, will overy emphasize
and rely upon minimal (and often emoneous)
Calitomia connections, will distort Nevada con-
nections into Calffomia

side in the B.pm:umrﬂ 5
Furthermore, the FTE maintains that a

former Califomia residant is only parmitted o
sall a California house 1o & stranger and that
a former Califonia resident is only pgrmitied
to reskde in a Mevada house i he can prove
the Mevada house was not purchased for in-
vestmant or appreciation and only if the Me-
vada house has gates, The FTB as-
sedls that Calilomia voter registration and ob-
taining a Califomia driver's license are signifi-
cant Califernia residency connections, but dis-
regards the same actions when taken in Ne
vada as mere formafities that are easy to do
and nol relevant to the issue of Nevada resi-
dancy despite the FTBs own regulations and
decades of case law to the contrary. All of
hese holdings can be found in the FTB's own
audit fMas.

Unbelievably, the FTE refies on the fak
lowing considerations as supporting Cafifornia
residancy;

An gvemighl stay in a Calilornia molel is a
Califomia residency connection while a six-
maonth lease on an apartment in Nevada is notl
a Mevada residency connection.

A bank account in a8 Nevada bank is a Cali-
lornia residency connection because the Ne-
vada bank also has a California branch.

A mail-order purchase made from Mevada
to a Califomia mail order provider for delivery
of merchandise 1o a Mevada home is a Cali-,
fornia residency connection even though the
mail order purchase was made from Nevada
by a Nevadan and was delivered 1o a Nevada
address.

This type of California mail-order purchase
is @ sham purchase because, the FTE argues,
the Nevadan could have bought the product In
Mevada and saved the cost of freight.

The FTB uses circular reasoning by con-
cocling a late Nevada residency date and then
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alleging thal purchases made in Nevada affer
the concocied Mevada residency date e
California residency conneclions for the period
before this concocled Nevada residency date
in crder o attempl o suppon this date,

Actual Mavada receipts ane nol Nevads eon-
necirons while false Calitornia receipts thal (he
FT8 concocls are California connections.

A credit-card purchase made in Mevada for
use in a Mevada house is & Califorvia resi-
dency connection il the credit-card charge, un-
known to the Mevadan, is clesred through a
Calilornia credi-card office.

A California driver's license, surrendered Io
the Nevada DMV upon obfaining a Mevada
drivers license, is a Calilornia residency con-
nection because the surrendered Calformia
driver's license had not yel expired while the
Nevada drivers license & -nol a Nevada resi-
dency connection because it is easy to get,

GHts sent by a Nevadan to an adul child or
a grandchild living in California constitules a

Checks drawn on a Nevada bank are Cali-
fomia

resident to Nevada workers for work done on
a Nevada house and where the checks were
even cashed in Mevada; and a regulated in-
vesiment company open-ended fund (a mu-
tuai-fund money-market account] was deemesd
by the FTB auditor to be a Calilomia bank ac-
count constituling a Califomia residency con-
nection and a basis for a fraud determination
even though the FTB Legal branch gave a
legal opinion stating that e regulated Invest-
ment company is not 8 bank and normably not
a Calitornia residency connection.

This is only a partial kst of the kind of ab-
surd considerations that the FTB will use o
rationalize its residency delerminations. Such
farleiched and concocted Calilornia connec-
ligns are whal the FTB refies upon to support
fs residency determinations—ihe FTH must
make the most of what it has available and
what It can concod in order lo axtort California
income taxes from nonresidents.

CELEBRATING THE SERVICE OF
MS. EMILY AMOR

HON. TONY P. HALL

OF OHDO
IN THE HOUSE OF REPRESENTATIVES

Thursday, August 5, 1999

Mr. HALL of Ohio. Mr, Speaker, | rise today
fo recognize a wonderful woman and exem-
plary citizan of the District of Columbiz. Ms,
Emily A. Amor is now 96 years old and has
just been named the “Volunteer of the Cen-
tury” by the Central Undon Mission. She has
bean an active voluntear for almost 20 years.

Her dedication fo God, to her country and to
those in need has been proven through a life-

CONGRESSIONAL RECORD — Exfensions of Remarks

hurting. Her e has truly exempiliied Jesus
Christ’s example of loving one's nelghiyes, no
matier who they might be. | anly hope that |
can have hall as much life in ma as she docs
when | reach age 96,

I ask my colleagues to join me i com-
mendmsg Emiy for all of her greal work. | am
glad o be able 1o calf her a friend and am
humbled by her servant's heart, | wish her tha
best for many years (o come.

THE NUCLEAR WEAPONS DE-
ALERTING RESOLUTION

HON. EDWARD J, MARKEY

OF MASSACHUBETTS
IN THE HOUBE OF REPRESENTATIVES

Thursday, August 5, 1999

-Mr. MARKEY, Mr. Speaker, 54 years ago
tomomow a single bomb in a single city
changed our world. The alomic bomb dropped
on Hiroshima leveled the city, engulled the
fublde in & fireball, and killed 100,000 people.
Thres days kxer ancther 70,000 people died
il Nagasaki, and pacple are still dying today
from leukemia and other remnants of thosa
explosions.

The victims of Hireshima cast shadows from
the explosion's blinding light that were perma-
nently etched not only in the remaining -buitd-
ings but also in our souls, Sinca August Gth,
1845 we have lived in fear thal such nuclear
dostruction weuld happen again, perhaps in
the United States. Today, the accidental
launch of & single missile with mulliple war-
heads could kil 600,000 people in Boston, or
3,000,000 people In Mew York, or 700,000
people in San Franciseo or right here in
Washington, DC. If that missile sparked a ny-
claar exchange, tha resull would be workdwide
devastation

For 40 years of Cold War we played a
game of nuclear chicken with the Soviet
Union, racing to make ever more nuclear
bombs, praying that the other side would tum
aside. During the Cuban missile crisis and
many other times we came perilously close to
going over the ciill. Then in 1991 the Cold
War and the Soviel Union ended. Yet loday
we Nl only keep hundreds of nuclear missilas
with nowhere to point them, we keep many of
thern ready 1o fire at a moment's notice.

This threat from this "launch-on-warming™
policy B real. On January 25, 1995, whan
Russia radar detected a launch off the coast
of Norway, Boris Yelsin was notified and the
"nuclear briefcase® aclivated. M took eight
mindes—ust a few minmes befare the dead-
line o respond to the apparent attack—befare
the Russian military datermined there was no
threal from what turned out 1o be a LS. sc-
entific rocket. The U.S. is not immuna: on MNo-

vember 9, 1970 displays af four U.S. com-

mand centers all showed an incoming full-
scale Soviel missile attack. AMer Air Force
planes were launched it was discovered that
the signals were from a simudation tapa.

And the danger of an accidental nuclear war
is growing. The Russian command and contred
system is decaying Power has repeatedly
been shut off in Russian nuclear weapons fa-
cilties because they couldnt afiord to pay
their electricity bills. Communications al their
nuclear weapons cenlers have bean disrupted
bacause thisves siole the cables for their cop-
por. And at New Year's the “Y2K™ bug in com-

E1775

puters thal are not programmeed to recognize
the year 2000 could cause mondloring scresns
fo g0 bank or even cause false signals,

here 15 no reasen to run the tereible risk of
an accidental nuclear war. 11 is hard loday 1o
imaging a "boll out of the biue” sudden ny-
doar allack. And even i the U5 was dey-
astated by &n atack, the thousands of nuclear
warheads we have on submarines would sus-
vive unscaified. Keeping weapons on high
alert is an inlemperate response lo an implau-
sdile gvent,

Mr. Speaker, it is /e to take a large slep
away Irom the brnk of nuclear war, to lake
Oul nuclear weapons ofl of hair-irigger alert.
Today | an infroducing a resolition thal ex-
pressos the sense of Congress thal wa showuld
oo four things:

We should Immediately remove some nu-
clear weapons {rom high ahert.

We should study methods to further slow
the firing of all nuciear WERDONS,

We should use these unilateral measures to
jump-start an eventual agreement with Russia
and other nuclear powers lo ke all weapons
oll of aler.

And we should quickly establish a joint LS.
Russian early waming center before the Year
2000 tumower,

These are nol new or radical ideas. Presi-
dent George Bush in 1991 ordered an imme-
diale standdown of nuclear bombers and took
many missites off of aler, Presidest Gorba-
chev reciprocated a week later by deactivating
bombers, submarines, and land-based mis-
siles. Leading securty expers including
lormer Senator Sam Munn, former Strateges
Alr Command chief Gen. Lee Buller, and a
Mational Academy of Sciences panel have en-
dorsed lurther measures to take weapons off
of high alert. Two-third of Americans in a 1998
poll support taking all nuclear forces off abert,
and this week | received a pedition signed by
270 ol my constitrents from Lexinglon, MA
cilling on the President o de-alert nuclear
missiles,

| urge my colleagues 1o join logether ta co-
sponsor this resclution, The best way we can
commemorale the anniversary of the nuclear
explosion al Hiroshima is 1o make sure we will
never blunder infe an accidental nuclear hofo-
caust.

INTRODUCTION OF LEGISLATION
HON. CHARLES W. “CHIP" PICKERING

OF MISSIS5IFPT
IN THE HOUBE OF REPRESENTATIVES
Thursday, August 5, 1958

Mr. PICKERING. Mr. Speaker, | rise today
lo address one of the many reforms | believe
are necessary lo improve the adminisirative
processes of the Federal Communications
Commission {FCC). The issue that | befieve
needs to be addressed immediately relates to
the proliferation of merger activity in the tale-
communications industry.

Since passage of the Telecommunications
Act of 1996, the industry has seen massive
upheaval as companies Iry o posiion them-
solves for the new Information Age economy.
Many of these companies are attempling o
combine thelr strengths to befler postion
themsetves to compete in a d‘umm mear-
katplace. One of the problems compa-
nias have faced recenily is the regulatory un-
cerainty of the FCC's marger review procass.

AA002400




47

AA002401



o B

13
14
15
16
17
18
19
20
21
22
23
24
£5

DISTRICT COURT

CLAREK COUNTY, NEVADA

GILBERT F. HYATT,
Flaintiff,

Case MNo. A3B2959
Department No. XVIII

vs.

FEANCHISE TAX BOAERD OF THE
STATE OF CALIFORNIA, and
DOES 1-100, inclusive,

Pefendants.
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For the Defendants:

BY:

HUTCHIZSON & STEFFEN

BE31l West Sahara Avenue

Las Vegas, Newvada 88117

MARK A. HUTCHISON, ESOQ.
and

BERHARD & LESLIE, CHTD.

3950 Howard Hughes Parkway

Suite 550

Las Vegas, Newvada 8%109

PETER C. BERNHARD, ESQ.

McDONALD, CARANO, WILSON, McCUNE
BEEGIN FRANEOVICH & HICEKS

2300 West Sahara Avenue

Suite 1000

Las Vegas, HNewvada 839102

BEYAN R. CLARK, ES{Q.
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THE COURT: Hyatt. Good morning.

ME. CLARK: Good morning, your Honer. Bryan
Clark for the Franchise Tax Board.

MR. BERNHARD: Your Hener, I'm alsc co-counsel
for Mr. Hyatt.

ME. HUTCHISON: Hi, Judge. Mark Hutchiscn on
behalf of Mr. Hyatt.

THE COURT: Again, I'm sure it doesn't have
anything to do with you, Mr, Hutchison, althcocugh I'm
inclined to blame you. One of the cases, again, that I
was educated on -- of course, that doesn't have
anything to do with the volumes and volumes and volumes
of paper that was spent in this case.

This 1is a defense motion for an extension
of time to file a memorandum of costs. And, you know,
here I have to kind of go the cther way from what I
just said about this case.

It saddens me when I see counsel who can't
agree to allow one another what I would refer to as
some reciprocal extensions of time. And, you know, if
I don't grant your reqguest for an extension of time, I
think there's a lot of money at stake.

MR. CLARK: Your Honor, if I may explain just
briefly, what they were asking for -- and they don't

have any substantive cobjection to our additional time.

C'MALLEY & DEGAGNE
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It's really a tit-for-tat objection.

What we were asking for here is an
additienal ten days within which to compile the
information necessary to perform a ministerial task,
that is, submitting cost information to the court in a
case that has consumed three toa four vears, tens of
thousands of pages of documents, dozens of depositions
across two states and numercus different cities.

So it is a relatively large administrative
task, and we are only asking for an additicnal ten
days. What they were asking for in the supreme court
was an additional 30 pages and a month and a half
within which to file a substantive motion that would
overturn Lhe dispositicon ol the case before the Nevada
Supreme Court.

So I do think that there is a fundamental
difference between the ten days that we're asking for
here and the 45 days and the 30 pages that they were
asking for in the supreme court on a substantive
disposition of the case.

THE CQOUERT: Mr. Clark, I got reversed in the
supreme court on an issue that wasn't even raised in
the appellate briefs.

MR. HUTCHISON: That's right. So you should

not be happy with that whole situation, Judge.

C'MALLEY & DEGAGNE
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MR. CLARK: I hoped that you wouldn't hold that
against me on my ten-day reguest.

THE COURT: 1 said that with a smile on my
face.

MR. CLAERK: And really, the logistical problem,
if T may explain, is that when my firm submitted bills
on the case, which included cost information, they went
te the California Attorney General's office, which
would submit, in turn, its bills internally to the
Franchise Tax Beoard.

THE COURT: Right.

MR. CLAEEKE: Those bills would incorporate not
only the costs incurred by the attorney general's
office, but alsg the ceosts incurred by my firm. So the
hangup is in assuring that there is no duplication on
those costs, and that's why the administrative task is
not just as simple as "Evervbody give me your bills and
we'll add it all up." And that's why we're asking for
the additional time. I dﬁn't believe that there's any
real prejudice here.

MR. HUTCHISOCN: Judge, you know, Mr. Clark
wasn't invelved in the extension of time thing and
don't blame him --

THE COURT: I'm not.

MR. HUTCHISOM: I think that was the FTB's

C'MALLEY & DEGAGHNE
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decision because of just the positicn they have taken
in this litigation. But he underscores the point here.
We wanted a little extra time to be able to educate the
Nevada Supreme Court about a decision that they based
on an 1ssue never raised.

THE COURT: Which clearly they needed to be
educated aon.

MR. HUTCHISON: They clearly need Lo be
educated on it. You spent weeks geing through that
stuff and found that there were issues of fact, believe
it or not, and so we said we need a little extra time
te be able to put that on before the Newvada Supreme
Court. We asked for an extension of time. It was
denied. As a matter of fact, actually, they came to us
saying, "Why don't you give us a little extra time?"
and we said, "We'll do that, but we need some extra
time, too.™

So, you kneow, I don't see the difference
in terms of extending courtesy in terms of between the
parties. I understand counsel has to do what their
clients tell them to do, but the the fact is the
courtesy was not reciprocated, and then they come
before the court saying, "Come on. Come on. We have
clean hands. We need some more time here."™ It just is

a2 disingenuous position to take.

O'MALLEY & DEGAGNE
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Cne of the more practical issues perhaps
is 27 days have already lapsed since the HNevada Supreme
Court's decisicon came out. Why in the heck de they
need more time? Plus, I don't believe that the
judgment has even been entered yet.

THE COCURT: I checked again this morning. I
don't believe that it has been.

MR. HUTCHISON: So that's another five days
whenever that enters. We're talking about a wheole
bunch of time already, Judge. They just don't need the
extra time. There's been sufficient time that has
passed already. They don't need the additional time.
They ought to stay within the framework of the rules.

ME. CLARK: Your Honor, we are trying te avoid
wasting as much time as possible for the -- we will
file something within five days if you deny us ocur
extension, but we'll use the additional time to try to
assure that there is no duplication of costs so that
the inevitable dispute over cur memorandum of costs
will take as little of this court's time as possible.
That's why we are asking for the additional time, but
recognize that it is within your discretion. You need
to be entirely pleased with the supreme court --

THE COURT: And I want to make clear, although

the record will not reflect the fact that I, hopefully,

U'M&?LEY_& DEGAGNE
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guite obviously had a smile on my face when I made that
comment, I never hold that against counsel. That
obviously would be inappropriate, and more importantly,
on -- as I said, I've learned a lot in this case. 5o
there is always a benefit, regardless of which column
you come out on, if you will.

Having said that, I checked again this
morning, and as I said, I do not believe that the
judgment has been filed yet. And I really, although I
believe that we have time constraints set forth in our
procedural rules for very good reascn, I also have
practiced law before and recognize that it's awful nice
te¢ have a few extra days every now and then.

Under the circumstances, what I'm going to
do is I'm going to give you —-- you'wve regquested, I
believe, a ten-day extension. I'm going to give you a
five-day extension. That's it.

MR. CLARK: Your Honor, I den't believe that
the reason -- or excuse me. I believe that the reason
the order has not been signed is that it is somewhere
in your chambers. We have submitted it.

THE COURT: We looked for it. I can't seem to
find it, because that was my concern. Let me look
again, but I'm -- we'll check again. We'we just

changed administrative assistants, as you know, and we

CO'MALLEY & DEGAGNE

AA002409




on

-1 @

10
11
12
13
14
15
16

17

19
20
21
22
&3
24
£3

are initiating —--

MR. HUTCHISON: It needs to be resuvbmitted and
be done with it, right?

THE COURT: Yes, that's probably going Lo be
your best idea.

MR. CLARK: ©GSo this will be a total then of ten
days, and I will submit another copy and --

THE COURT: Please do.

MR. HUTCHISON: Judge, this is going to be a
big memorandum of costs.

THE COQURT: Oh, I know.

ME. HUTCHISON: Guaranteed. We'wve already had
27 days. Let's say the judgment issues today. That's
giving them 37 days, 1in theory, since they have known.
We're not going to even have an idea of what the
memorandum of costs are until we see it. That's a very
short time frame within the rules for us to oppose. We
would like to have at a minimum a 20-day extension
beyond what we are entitled to under the rules so that
we can have a proper copportunity to respond.

ME. CLARK: We would agree to half of that.

THE COURT: And -- boy oh boy, vou guys make my
job difficult,

In crder to be fair, this is what I will

do. I will give you the half that you request as well,

O'MALLEY & DEGAGNE
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I will give you an extra ten days. And please,
Counsel, i1f you need more time, get ahold of chambers
and I can help you cut in that regard. Sc don't worry
about 1it.

MER. HUTCHISON: So, Judge, are you saying that
we could get on the telephone if we can't agree and

need more time, we could just call ycur chambers and

you could help us resolve that?

THE COURT: Yes. And you can do it -=- that way
I take it out of either of your client's hands. I can
be the bad guy or the good guy, as the case may be. i

can handle it that way.

MR. CLARK: Thank you, Judge.

THE COURT: Thank you both.

ME. CLARK: I will submit an additional order,
Judge, and an order from today's hearing.

THE COURT: Thank you wvery much.

MR. HUTCHISON: Thank you.

ATTEST: Full, true and correct transcription of tape

recorded proceedings, te the best of my

“ﬁ@{/ bﬁfdf%«;ﬂ, 7/23/¢/

FAUL E. DEGAGHE DATE
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Weekly News and Analysls from the California Taxpayers® Assoclation

Caltaxletier

David R. Doerr, principal contributor
Ronald W. Roach, editor

Vol. XIV, No. 26
July 3, 2001

BUDGET BLUES: IMPASSE CONTINUES

On the third day of the new fiscal year, there was no visible evidence of efforts to
end the impasse over the $101 billion state budget bill, with Republicans
maintaining that the Democrats-designed plan would unnecessarily increase the
sales tax.

With Tuesday’s high forecast to reach a scorching 107 degrees, none of the
major newspapers in the state even carried an account of presumably behind-
the-scenes budget talks. Instead, editors focused on State Controller Kathleen
Connell's release of heretofore-secret details of the $43 billion in electricity
contracts negotiated by the Davis Administration since January.

Newspapers sued to get the information released, and Dr. Connell beat Governor
Gray Davis to the punch in getting the news out. She said that even after weeks
of analyzing the 41 agreements, her staff was unable to say how much the costs
would be, except that they could leave the state vulnerable to wild fluctuations
over the next decade. The governor’s office responded that Dr. Connell did not
have all the facts.

Apparently looming larger than budget impasse news was a report that liberal
Assembly Member Herb Wesson has emerged as the heir apparent to Assembly
Speaker Robert Hertzberg, who cannot seek re-election next year due to term
limits. Mr. Wesson would be the third Los Angeles Democrat in a row to hold the
speakership and would be expected to take the helm next January, said reports
in the Los Angeles Times and the Sacramento Bee.

Catching up on budget developments, or lack thereof, on the eve of the Fourth of
July holiday:
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The three provisions with tax relief shortfalls are the teacher tax credit, the child-
and-dependent care tax credit, and the long-term care tax credit. The teacher tax
credit was estimated to provide $218 million in tax relief. Only $134 million in
credits were actually claimed. The child-and-dependent care tax credit was
estimated to provide $197 million in tax relief. Only $154 million has been
claimed. The long-term care credit was estimated to provide $43 million in tax
relief. Only $2 million in credits were claimed.

From these three tax relief provisions in the bill, taxpayers actually got $290
million, rather than the advertised $456 million, a 36 percent shortfall. If the other
provisions of the package are also 36 percent below what was promised, the
2000-01 tax relief would be less than $1 billion, rather than the $1,519 billion for
which politicians took political credit.

There is also concern about fraudulent claims for the child-and-dependent care
credit. According to the FTB, $141 million in credits were attributable to
refundable returns, and only $12 million in credits were on retums that reduced
the tax due. There were reports that claims for the credit had cited persons who
were deceased as providers of the care.

= Nevada Court Supports FTB. FTB Attorney Ben Miller, who is headed
for a vacation in Hawaii, reported that the Nevada Supreme Court
sustained FTB auditor efforts in the high-profile Hyaft residency case. The
taxpayer had asked the court to hait the FTB audit as “too intrusive.” In a
non-written opinion on June 13, the Nevada Supreme Court held that a
Nevada trial court should have granted the FTB's request for summary
judgment. Mr. Miller, who has been with the FTB for 31 years, expressed
extreme satisfaction with the outcome.

=« FTB “Phase llII" Construction. Fred Cordano, in charge of the Phase Ili
building project for the FTB, said the new buildings should be ready for
occupancy in 2004. He said the “stops and starts” in the project have
resulted “in a better product.”

Phase Ill includes two new buildings for the FTB and a town hall
area at the entrance that includes a 300-seat auditorium.
Taxpayers will not have to go through the FTB “Checkpoint Charlie”
security check to access the town hall area, which also includes an
eating area and rooms for training and conferences.

Advisory Board members were impressed with the environmental
features built into the plan, including rooftop photovoltaic panels.
The Phase Il project will be located in front of the current
Butterfield Road complex, taking much of the current parking lot
used by riders of Sacramento’s light-rail system.
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This Court’s June 13, 2001 Order concluded that the record proves FTB did nothing more
than conduct a standard investigation to determine Hyatt's residency status pursuant to its
statutory authority. Hyatt now has the burden to prove the Court overlooked or misapprehended
any material point of law or fact. Hyatt has failed to meet that burden. His Petition and
Supplemental Petition are nothing more than a condensed version of his Answers to FTB's two
writ petitions and provide nothing new.

Contrary to Hyatt’s arguments, this Court has the authority to decide the case on Rule 56
grounds. He has not presented any fact or point of law that was overlooked or misapplied by the
Court to justify a rehearing under Nev. R. App. 40.

1.  THECQUR PERLY DECIDED THE CASE ON ;
GROUNDS

The Court decided the case in its June 13* order, admittedly not on the constitutional
challenges at the heart of FTB’s writs, but on the adequate alternative state law ground that Hyatt
had failed to satisfy his burden under Nev. R. Civ, Rule 56. After all, a necessary threshold to
the FTB's constitutional and jurisdictional issues was any admissible evidence of actual tortious
misconduct. The factual issues and requirements are the same whether the remedy sought is a
writ precluding the district court from proceeding with the case on constitutional and
jurisdictional grounds or an order granting summary judgment on the merits. The Court saw no
reason to address the constitutional and jurisdictional issues because:

There is no evidence, aside from Hyatt's own conclusory allegations, that
Franchise Tax Board's investipation unreasonably intruded into his private life or
seclusion, published false information about him, or published information to
third parties that was not of a legitimate public concern. The mytiad depositions
and documents submitted to this court are undisputed and indicate that Franchise
Tax Board’s investigative acts were in line with a standard investigation to
determine residency status for taxation pursuant to its statutory authority. Merely
because a state agency is performing an investigation in the course of its duties
does not automatically render its acts an invasion of privacy or otherwise
intentionally tortious absent evidence of unreasonableness or falsity of statements.
Mo such evidence has been presented in this case.

There is also insufficient evidence of Hyatt's remaining claim of negligent
misrepresentation. As with Hyatt's claims for intentional torts, there is no
evidence that Franchise Tax Board supplied any false information regarding
confidentiality or business relations. Order at pages 4-5 (footnote omitted).
Since Hyatt is merely rearguing issues he previously argued, rehearing should be denied.
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If, for some reason, the Court should decide to reverse its June 13™ decision, then, of course, the
State of California respectfully requests the Court to decide the remaining constitutional and
evidentiary issues.

2.

As the FTB previously showed at pages 5-16 of its July 7, 2000 Jurisdiction Writ' (FTB
App. Ex. 1), and at pages 3-8 of its December 28, 2000 Reply in Support of Jurisdiction Wrir,
(FTB App. Ex. 2), FTB employees took various actions during the andit to try to verify Hyatt's
change of residency claim. FTB auditcrs requested relevant information from Hyatt’s taxpayer
representatives. Some FTB information requests required multiple request letters to Hyatt's
representatives; some FTB information requests were never satisfied despite repeated requests.
Some information that Hyatt provided raised more questions with FTB auditors than it answered.
(See Cox Affidavit, FTB App. Ex. 3 at 1Y 7-22).

The essential issue of the andit was the effective date of termination of Hyatt's California
residency. (Cal. Rev. & Tax Code §§17014, et. seg.). Critical fo that was Hyatt’s whercabouts
between September 24, 1991 (the final date he claimed to have moved to Nevada), and October
20, 1991 (the date his rental of his Las Vegas apartment began). The exact date of termination of
Hyatt's California residency was important because Cal Rev. & Tax Code § 17016 raised a
presumption of full-year residency if the termination date was after September 30, and Hyatt
had received $40 million of income from two of his Japanese licensees during the fourth quarter
of 1991,

The auditor’s attempt to verify Hyatt’s claim of September 24 as the date he moved to
Nevada is at the heart of Hyatt’s allegations of FTB misconduct. Contrary to Hyatt's conclusory
allegations, the undisputed evidence conceming the auditor’s actions are as follows:

" ndirstanding of the acts (gt and spectealy faboemaod FYRis (axpayes

representative that she had no information as to where Hyatt resided from
September 24, 1991 through November 1, 1991. (FTB App. Ex. 4 at (5947,

‘For the Court's convenience, copies of those portions of the record cited by FITB are submitted herewith in FTR's
Appendix of Exhibits in Answer to Rehegring Petition, hereafter “FTB App.”

2
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05952, 05954 and 05955). She concluded the letter with a request that, if her
understanding of the facts was incorrect, she be provided with additional
information since her position was still only tentative. (/d. at 05975).

2. On August 29, 1995, Hyatt’s representative responded only that while Hyatt's
lease commenced on November 1, 1991, he actually moved in on a paid pro-rated
rent on October 20, 1991. (FTB App. Ex. 5 at 05992 at fn. 3). |

3. On August 31, 1995, the auditor r ded, again specifically asking where Hyatt
lived from September 24,1991, until October 20, 1991, and asking for
documentation such as credit card statements and receipts to substantiate where
Hyatt resided. (FTB .App. Ex. 6 at 06012).

4. On September 22, 1995, Hyatt's representative simply restated that Hyatt had
signed the lease and moved into his apartment on October 20, 1991. (FTB App.
Ex. 7 at 06036-37).

5. On September 26, 1995, the auditor again specifically requested documents and
information to substantiate where Hyatt resided from September 24, 1991 through
October 20, 1991, (FTB App. Ex. 8 at 06170).

6. On October 13, 1995, Hyatt's representative merely stated that Hyatt was
researching that period to find receipts. (FTB App. Ex. 9 at 06175).

No such reneipts or other information concerning the September 24 - October 20 time
period were provided to FTB during the audit. Nor did Hyatt ever tell the auditor during the
audit where he resided during that period. Against this background, FTB had discovered that
Hyatt had not registered to vote in Nevada until November 27, 1991, declaring his apartment as
his residence. (FTB App. Ex. 10). Hyatt thereafter on July 5, 1994 changed his voter
registration, swearing on penalty of perjury that he resided at a different address, 5441 Sandpiper
Road in Las Vegas, a residence that was owned by his taxpayer representative, Michael Kem.
Hyatt had never resided there. (FTB App. Exs. 11 (Cox Affidavit 35), and 22 (Leatherwood
Affidavit 112)). Necessarily, the auditor, Sheila Cox, had no choice but to find independent
corroboration of Hyatt’s Nevada residence. Notwithstanding all of that, she ultimately gave
Hyatt the benefit of her doubts and concluded that he terminated his California residency on
April 2, 1992, when he purchased a house on Tara Avenue in Las Vegas.

Hyatt alleges that the FTB's attempt to verify his claim of residency change was
completely improper and part of an FTB conspiracy against him. The essence of his entire case

is that he was entitled to special treatment during the audit. In the final analysis, Hyatt’s case
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boils down to the simple proposition that the FTB was obligated to accept his change of
residency claim and should never have audited him, and by attempting to verify the effective date
of termination of his California residency in light of Hyatt's failure to provide the needed
information, the FTB violated his privacy and committed various “torts.”

This Court correctly saw through Hyatt’s conclusory allegations; he had not met his
threshold burden under Rule 56 to present evidence to support any of his tort claims.

3

RE BEFORE

nr vl
COURT

A central theme of Hyatt’s rehearing argument is his complaint that the merits of his tort
claims were not before the Court. Hyatt begins his Petition for Rehearing;

: Hyatt sued the FTB for torts based on its invasion of his privacy and

its frandulent conduct. Since the Court decided the Writ Petition on issues

not raised, briefed or argued, Hyatt has minuscule space to describe — for the

first time to this Court - his specific claims and the evidence that has been

overlooked or misapprehended by the Court. (Page 1, lines 6-9). (Emphasis in original).
In his Supplemental Petition, Hyatt repeats:

Before the Court rules in a writ petition on an issue which it declares as

determinative of Hyatt's entire case, and which he was not allowed to address.. .

he should be given the right to be heard on the issue. Page 14, lines 13-16.

{Emphasis in original).

Once again, however, Hyatt is saying whatever he thinks will advance his position,
regardless of the truth or his prior statements in this very case. As with Hyatt's allegations of
tortious misconduct, those statements are not true. They are just more of his distortion and
misrepresentation that is completely refuted by the record. The lack of admissible evidence to
support any of Hyatt's tort claims was raised by FTB before this Court - and Hyatt admitted the
“ petition would stand or fall based on his evidence.

The FTB filed its first writ (the “Discovery Writ") on January 27, 2000. At pages 3-6,
FTB provided a short statement of background facts leading up to the discovery disputes that
caused FTB to file the Discovery Writ. (FTB App. Ex. 12). Hyatt filed his Answer to the
Discovery Writ on July 7, 2000. At pages 1-6, he provided his summary of argument addressed

to the discovery dispute. (FTB App. Ex. 13). But then, at pages 9-23, Hyatt presented his
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version of the merits of his tort claims. Jd. He even included in his appendix, his entire
opposition to FTB’s summary judgment motion that he had filed in the district court.” Hyatt
clearly put the merits of his entire case before this Court. At page 15, lines 6-10 and footnote
48:

While alleged in various forms, Hyatt's invasion of privacy claims are all
based on the FTB"s mishandling and illegal and improper disclosures of Hyatt's
private and confidential information. The legal and factual basis for the invasion
of privacy claims are set forth in detail in Hyatt's opposition to the FTB’s ill-fated
motion for summary judgment, *

*! Hyatt’s opposition papers to the FTB’s Motion for Summary Judgment are
attached as Exhibits 11 through 15, to Vols. VII and VIIL to the accompanying
Appendix of Exhibits filed with the Supreme Court.

Page 15, lines 11-13:
Hyatt’s fraud and negligent misrepresentation claims are based on both the FTB's
written and verbal, but, promises to keep Hyatt’s private information confidential
and the FTB’s written, but false, promises to conduct a fair and unbiased andit of
Hyatt.

Page 15, line 25, page 16, line 2 and footnote 49;
The legal and factual basis for these conclusions are set forth both in Hyatt’s
opposition to the FTB's motion for summary judgment as well as the Hyatt
Appendix re Crime-Fraud filed in conjunction with Hyatt’s briefing on the
discovery motion at issue in this WTEtDJPetftim“

“Hyatt’s Appendix re Crime-Fraud is attached as Exhibit 4, to Vol. II of the
accompanying Appendix of Exhibits filed with the Supreme Court.

Page 16, lines 3-5:
The abuse of process and outrage claims are also based on misconduct by the FTB
during the course of the audits. The legal and factual basis of these claims are
also set forth in Hyatt’s opposition to the FTB’s motion for summary judgment.
On August 8, 2000, FTB replied to Hyalt’s Answer to the Discovery Writ. At pages 2-11
(FTB App. Ex. 14), FTB showed Hyatt's allegations of tortious misconduct were not true:

FTB rejects Hyatt's spin and obfuscation as untrue, and refers the Court to the
statement of facts set forth in FTB's Second Writ in Case No. 36390.

It is important to remember that while Hyatt treats his allegations as established
fact, they are nothing more than allegations. Hyatt’s Answer is replete with
citations to his own affidavit and the affidavits of his representatives. . . Hyatt's

*See, Id, al page 9, foomate [6 at line 26 (“Hyan's opposition papers to the FTB s Motion for Summary Judgment are
attached. . ™), and page 11, footnote 27 at lines 23-24 (", , . Hyatt has attached . . . Hyatt's oppozgition to the FTB"s summary judgment
mation™).
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“affidavits" are really nothing more than self-serving conclusory arguments in
flagrant violation of Nev.R.Civ.P. Rule 56(¢). Jd. at page 3, lines 3-16.

Previously, on July 7, 2000, FTB had filed the Jurisdictional Writ (Docket No. 36390). At pages
5-22, FTB provided its statement of facts based upon the undisputed events that occurred during
I the audit. (FTB App. Ex. 15).

Hyatt answered the Jurisdictional Writ on October 13, 2000. At pages 2-4 he provided
another summary of his tort claims and at pages 10-20 he restated his allegations of tortious
misconduct. (FTB App. at Ex. 16). In particular, Hyatt said at page 10, lines 11-12:

“The FTB's writ petition must stand or fall on Hyatt 's evidence because the
FTB asserts that it is not liable as a matter of law . . .”. (Emphasis added).

Hyatt’s “evidence” upon which FTB's wril petition ultimately prevailed was his entire
opposition to the summary judgment motion he had reasserted before this Court (which still
failed to comply with Rule 56). That is the same “evidence” upon which Hyatt secks rehearing.

The FTB filed its Reply in Support of the Jurisdictional Writ on December 28, 2000. At
pages 3-8 (FTB App. Ex. 17), FTB once again showed that Hyatt's tort claims were based upon
unsupported conclusory allegations rather than evidence of facts.

Both writ petitions were consolidated by Order dated September 13, 2000. Oral argument
was conducted on February 8, 2001. Despite being asked several times *“Where is the tort?”
Hyatt was not able to point to a single fact to support any of his tort claims.

The record is clear that the merits of Hyatt's tort claims were before the Court.

4.  HYATT CONTINUES HIS STRATEGY OF ARGUING CONCLUSORY
ALLEGATIONS RATHER THAN PRESENTING EVIDENCE OF
MATERIAL FACTS

At page 4 of its June 13" Order, this Court admonished that:

Hyatt then has the burden of demonstrating specific evidence indicating a
genuine dispute of fact. (Emphasis added, footnote omitted).

Despite the Court’s admonishment, Hyatt reasserts his improper affidavits to support his
rehearing request. FTB renews its objections as previously set forth at page 3 of FTB's August 8,
2000 Reply in Support of Discovery Writ and Exhibit 1 thereto. (FTB App. Ex. 19). All of
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Hyatt’s affidavits consist of almost nothing but conclusory allegations and argument. Then,
Hyatt cites to his improper affidavits as “evidence” to support his rehearing request.

In addition to reasserting his improper affidavits, and in further disregard of the Court’s
admonishment, Hyatt cites to his own prior arguments as further “evidence” and constantly
misrepresents the actual evidence he does cite. Worst of all, Hyatt continues to advance an
outrageous personal attack against the FTB auditor based upon nothing more than conclusory
allegations and distortions rather than specific, admissible evidence.

In his attacks against the auditor, Hyatt tries to make much of certain deposition
testimony by a fired FTB employee, Candace Les. But most of Les’ deposition testimony cited
by Hyatt is inadmissible and imelevant. A key part of her testimony, however, actually
exonerates the FTB auditor from Hyatt’s allegations of improper motive and bad faith.

Candace Les and the FTB auditor (Sheila Cox) were in Las Vegas in November 1995
when Les testified they stopped at Hyatt's house. (FTB App. Ex. 20; Les Depo pg. 262, Ins. 11-
14). That was five months before even the first Notice of Assessment was issued on April 23,
1996. (FTB App. Ex. 21). While Les said: “] knew the audit was over” (FTB App. Ex. 20; Les
Depo pg. 273, Ins. 17-18), she was mistaken because the audit was still open. The fact that the
audit was still open completely negates Hyatt's allegations that the November 1995 drive-by was
improper or that Cox was violating FTB procedures in checking out Hyatt’s house.

More importantly, when asked what Cox told her after Cox allegedly returned to their car,
Les testified: “She did say that she didn 't think he lived there.” (FTB App. at 20; Les Depo
pg. 270, Ins. 20-24). (Emphasis added).

Despite not believing Hyatt was living at his Las Vegas house even as late as November
1993, the FTB auditor still gave Hyatt the benefit of her doubts by giving him April 2, 1992 (the
date escrow closed) as the effective date of termination of his California residency. For that,
Hyatt villanizes her and accuses the FTB of conducting an “extortive” and *tortious” audit. The
auditor was simply trying to do her job and get the facts concerning Hyatt's move because he
would not give them to her, The record is undisputed that FTB conducted an audit; there is no
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admissible evidence that it committed any tort. Nothing Hyatt presents in his rehearing request
shows that the Court overlooked or misapprehended anything,

5. 2 ITION ME RESTATES HIS PRIOR ERR
ARGUMENTS

Hyatt's Petition repeats nearly verbatim his prior erroneous arguments:

A, Hyatt wrongly argues at pages 6-8 of his Petition that FTB conducted a one-sided
fraudulent audit.

i) Hyatt previously made this argument in his July 7, 2000 Answer to
Discovery Writ at pages 58-61, (FTB App. Ex. 23); and October 13, 2000
Answer to Jurisdictional Writ at pages 13-14. (FTB App. Ex. 24).

it} FTB responded in its August 8, 2000 Reply in Support of Discovery Writ
at pages 2-7; (FIB App. Ex. 25); July 7, 2000 Junisdiction Writ at pages
5-16, (FTB App. Ex. 26); and December 28, 2000 Reply in Support of
Jurisdiction Writ at pages 3-8. (FTB App. Ex. 27).

iii)  As FTB showed, it simply audited Hyatt. The conduct he complains of
resulted from his own tg.llu.rc to Fmﬂdﬂ the information the FTB requested
from him in order to verify his claim of change of residency. For example,
as shown at pages 2-3, supra, Hyatt refused to tell the auditor where he
lived September 24, 1991 - October 20, 1991 despite repeated requests for
that information; Hyatt instead provided various claimed departure dates
from California to Nevada; he did not move into his apartment unti] well
after his claimed move date; he provided a false Nevada voter registration,
and his patent license agreements signed after his claimed move suggested
he was still in California.

B. Hyatt wrongly argues at pages 8-9 of his Petition that FTB attempted to extort a
settlement as an alternative to the audit becoming publicly known.

i) Hyatt previously made this argument in his July 7, 2000 Answer to the
Discovery Writ at pHFCS 61-62, (FTB App. Ex. 28); and his October 13,
2000 Answer to the Jurisdiction Writ at page 14. (FTB App. Ex. 29).

i) FTB responded in its August 8, 2000 Reply in Support of the Discovery
Writ at pages 7-9, (FTB App. Ex. 30); and its December 28, 2000 Reply
in Support of Jurisdiction Writ at page 7. (FTB App. Ex. 31).

iii)  As FTB showed, any settlement would have been a matter of public record
requiring disclosure of Hyatt’s name, total amount in di Bgeutc, amount of
settlement, explanation of why such a settlement would be in the best
interests of the State of California and an opinion from California
Attorney General as to the overall reasonableness of the settlement.
Cal.Rev. & Tax Code §19442. Moreover, the FTB lawyer who allegedly
made the threat had no authority to even negotiate a settlement. Yet Hyatt
claims she threatened to make Hyatt’s audit public if he did not settle.

(153 Hyatt wrongly argues at pages 5 and 9 of his Petition that FTB destroyed his
patent licensing business.
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i) Hyatt previously made this argument in his July 2, 2000 Answer to the
Discovery Writ at pages 12-13, (FTB App. Ex. 32); and October 13, 2000
Answer to Jurisdiction Writ at pages 11-13. (FTE App. Ex. 33).

i) FTB responded in its August 8, 2000 Reply in Support of Discovery Writ
at pages 9-10, (FTB App. Ex. 34); and December 28, 2000 Reply in
Support of Jurisdiction Writ at pages 6-7. (FTB App. Ex. 35).

iii)  As FTB showed, Hyatt's patent licensing business died when his patents
were successfully challenged, and, in e became worthless. See Hyatr
v. Boone, 146 F.3d 1348 (Fed.Cir. 1998). Texas Instruments had
challenged Hyatt’s patent by filing a1 “interference™ action in the U.S,
Patent Office in April 1991, even before Hyait’s alleged move to Nevada.
As Hyatt's own representative during the audit, Mr, Cowan, said in his
October 13, 1995 letter to the auditor: *Many companies who produce
products that might infringe on patents held by others . . . wait until the
validity of the patent has been tested in cowrt.” The Japanese companies
had paid Hyatt before his patents became worthless; (FTB App. Ex. 36;
PBKT 06176 at pg. 2, fn. 1). (Emphasis added).

Hyatt wrongly s at page 5 of his Petition that FTB improperly disclosed to
Hyatt’s Japanese licensees that he was being investigated.

i) Hyatt previously made this argument in his Answer to Discovery Writ at
page 13, (FIB App. Ex. 37); and his October 13, 2000 Answer to the
Jurisdiction Writ at pages 11-13, (FTB App. Ex. 38).

ii) FTB responded in its August 8, 2000 Reply in Support of Discovery Wit
at pages 9-10, (FTB App. Ex. 39); and its December 28, 2000 Reply in
Support of Jurisdiction Writ at pages 6-7, (FTB App. Ex. 40).

iii)  AsFTB showed, both the Fujitsu and Matsushita agreements contained the
identical provision in Paragraph 7.4 authorizing disclosure of their terms
and conditions, including the payment amounts, to any governmental
agency or as otherwise required by law. (FTB App. Ex.41 and 42). All the
FTB did was send a single page letter to each company asking only what
date they wire transferred payments to Hyatt. (FTB App. Ex. 43 and 44).
Sheila Cox had written Mr. Kemn on March 1, 1995: “I need a copy of the
bank statement to determine the dates that the wire transfers were made.”
(FTB App. Ex. 45). She repeated that request on March 23, 1995. (FTB
App. Ex. 46). A formal legal demand for the information was made on
April 11, 1995. (FTB App. Ex. 47). On April 13, 1995, Mr. Kern finally
responded but provided only the following statement: “Union Bank ~
Aceount Name Pretty, Schroeder, Brueggman and Clark Client Trust
Account. This account appears to be a trust account ... and Mr. Hyatt does
not have access to this information.” (FTB App. Ex. 48). Faccd with
such an evasive response, Cox had no other choice and wrote directly to
the Japanese companies asking merely what dates they wired their

payments to Hyatt,

Hyatt continues his self-serving argument that he expected an audit with no
“public disclosure™ of his “private information™ at pages 2-4 of his Petition.

i) Hyatt previously made this argument in his July 7, 2000 Answer to
Discovery Writ at pages 12-13 and 62-64, (FTB App. Ex. 49); and in his
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October 13, 2000 Answer to the Jurisdiction Writ at pages 2-3 and 12-13
(FTB App. Ex. 50).

ii) Hyatt's personal expectations about how the audit would be conducted are
irrelevant, FTB documented every oral and written statement that FTB
made to deattorhis resentatives. (FTB App. Ex. 3 at ] 32 and 33
{(Cox Affidavit) and FTB App. Ex. 51 (Exhibits 2, 4, 7,9, 13, 28 and 29 to
Cox Affidavit). None of those statements constituted a promise to Hyatt
that the FTB would not disclose to third parties the basic information FTB
leamned during the audit (his “secret” Las Vegas address), or the basic
information FTB already knew before the auflit (his name and social
security number), when such disclosures were used to identify him to third
party sources of information needed to verify his change of residency.

iii)  Even if any statement had constituted such a promise, California law put
Hyatt on notice that such disclosures of identifying information to third
parties could happen during an audit, negating any justifiable reliance on
any such promise:

A return or return information may be disclosed in
a judicial or administrative me:ding pertaining to
tax administration, if any of the following apply:

{a) The taxpayer is a party to the proceeding, or the
proceeding arose out of, or in connection with, determining
the taxpayer’s civil or criminal liability... .Cal. Rev. & Tax.
Code § 19545,

Hyatt wrongly ar at pages 4-5 of his Petition that FIB illegally disclosed
Hyatt’s “private facts,” his "secret” address and his social security number.

i} Hyatt previously made these arguments in his October 13, 2000 Answer to
Jurisdiction Wnit at pages 40-47. (FTB App. Ex. 52).

i) Any disclosure of Hyatt’s tax return information (name, address, social
securily number and fact of an audit) was pursuant to the FTB's
administration of California’s income tax and was authorized by law. Cal.
Rev. & Tax. § 19545, The undisputed evidence shows that the FTB auditor
was only trying to verify the truthfulness of Hyatt's claim of residency
change. Every disclosure of which Hyatt complains was aimed at obtaining
information the auditor needed to do her job after Hyatt’s failure to give her
the information she needed. As a matter of law, it is not reasonable to
expect that Mr, Hyatt’s name, address and social security number would not
be used to identify him to third parties such as utility companies and
government agencies able to verify Hyatt’s residency claim.

iii) ~ Hyatt's constant argument that use of his social security number to identify
him during the audit was tortious, ignores the fact that the IRS may disclose
a taxpayer’s name, address and social security number during an audit,
Title 26 U.S.C. §§ 6103(b)(6); 6109(d); and 6103(h)(4). FTB had the same
authority to use Hyatt’s name, address and social security number. Cal,
Rev. & Tax Code §§ 19545 and 19549; Cal. Civ. Code § 1798.24(p).

iv)  The Privacy Notice that FTB gave Hyatt clearly states he was being asked
for his identification information “to carry out the Personal Income Tax

10

AA002431



Law of the State of California” and that he was required to provide his
social secu;l}t}f number “for identification and return processing.” (FTB
App. Ex. 53).

THE SUPPLEMENTAL PETITIO ATT’S SELF V
AND CONCLUSORY ALLEGATIONS

Hyatt’s 15-page Supplemental Petition simply continues his strategy of inundating the

Court with conclusory allegations. It is also riddled with distortions and outright fabrication of
the evidentiary record. There are so many improper cites to the record in Hyatt's footnotes that it
is impossible to respond fully to each one within the page limitation imposed by the Court. The
fact that FTB does not have sufficient time and space to respond to each false statement should

not be construed as any type of acquiescence to Hyatt’s distortions and misrepresentations.

T HYATT HAS FAILED TO MEET HIS BURDEN OF SHOWING THAT
THE COURT OVERLOOKED OR MISAPPREHENDED ANY POINT OF
FACT ORLAW IN 12

This Court has recognized that the FTB conducted a standard investigation to determine
residency status, and that because Hyatt failed to provide evidence of unreasonableness or falsity
of statements, that investigation was not tortious. Order at 4-5, In footnote 12 of its Opinion,
this Court held that the FTB has presented evidence to establish the four conclusions stated
therein, and that the establishment of those conclusions negated at least one element of each of
Hyatt's torts. The Court also recognized that Hyatt presented no evidence in the record to
contradict these four established conclusions.

Hyatt now has the burden to prove to this Court that it overlooked facts in the record
which negate the conclusions in footnote 12. Hyatt cannot and has not satisfied this burden. He
has presented this Court with a series of alleged “facts,” all of which have been presented to this
Court before in great detail, and most of which have been asserted elsewhere in his Petition and
Supplement as alleged proof that Hyatt presented facts in the record to support each of his tort
claims. Additionally, Hyatt repeatedly misstates what is in the record by including quotes that do
not exist in the record and by citing to testimony that most times does not support the allegations.
Even when the allegations are supported, they do not establish that this Court erred in reaching
its conclusions in footnote 12, or in concluding that none of the FTB’s acts constituted torts.

11
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1 A, Hyatt has failed to provide specific evidence to disprove the Court’s
Conclusion that the FTB “never produced false statements.”
? The Court first concluded in footnote 12 “that Franchise Tax Board (1) never produced
. false statements.”® Hyatt claims that this conclusion is false because the FTB “produced false
y statements” by assuring him in written and verbal forms that it would keep his information
? confidential and would conduct a fair audit. Hyatt Supplemental Petition (“Supplement”) at page
i 1, Ins. 15-15. Hyatt has presented no specific evidence to prove this allegation. The FTB forms
d that Hyatt cited to in footnotes 4 and 5 of his Supplement clearly state that the information he
’ provided could be disclosed to government officials as provided by law, and the California
> statutes permit the FTB to use the information to conduct an audit. See Sections 7(c) below and
- S(E)(F) above. Hyatl has presented no evidence that the FTB agreed to abrogate its statutory
“ authority and provide Hyalt with complete confidentiality with regard to the audit; this lack of
. evidence is not surprising becaunse in order to conduct the residency audit, the FTB had to contact
¥ third parties to verify Hyatt’s information and to investigate Hyatt's claims of Nevada residency.
< It was impossible for the FTB to keep the investigation completely confidential because the
& investigation, by its very nature, required contact with third parties. For that reason, the FTB did
a not and would not have informed Hyatt that it would shield his audit and investigation from third
17 et
18 Hyatt claims that the FTB promised to conduct a fair and unbiased audit, but instead
. buried all evidence favorable to Hyatt. Supplement at pagel, line 18. This is not a fact, it's an
. argument against the conclusion of the residency auditor, the audit supervisor and FTB audit
21 review staff. Hyatt's charge is currently being considered in the administrative review process in
i California, where Hyatt is free to present any evidence.
o Hyatt argues that Candace Les claimed the “Audit narrative report re Hyatt was ‘fiction,"™
i and cites to Candace Les’ deposition as support. Supplement at page 1, line 19 and n.7.
z: i However, the cited pages 10 and 25 of that deposition do not discuss Les’ opinion of the audit,
27
28 | 1yu sl g tat e T made e xecneds i derigthe . Even i h Court nended s ateneat 0 e
false statements made to Hyatt, Hyatt had not produced specific evidence of any such false statements,
12
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and pages 172 and 176 of the deposition are not attached as exhibits. In short, there is no
l evidence of Les’ opinion of the audit in the portions of the record cited by Hyatt, and nowhere
does Les state that the report was “fiction.”

Hyatt next claims that Cox’s statements regarding interviews with Hyatt’s apartment
managers was directly contradicted oy the deposition testimony of the apartment manager. Id. at
page 5, line 1. First, Hyatt does not state what Cox's statements were, and there is no
explanation of how her statements were contradicted by the testimony of the apartment manager.
Furthermore, there is no evidence of a false statement; Hyatt has merely made a conclusory
allegation that Cox made unknown “false statements” because her version of events differs in
some unknown way from the apartment managers. Again, there is no “‘specific evidence” of
|| tortious conduct.

Hyatt also claims that the FTB sent Demands for Information which falsely represented to
Nevada respondents that they were required by Nevada law to respond. Jd. at page 2, line. 2.
The FTB has provided ample authority to this Court that it is permitted to send such Demands
| pursuant to California law. See Section 7(c) below. Hyatt also overstates the effect the
"Demands to Furnish Information” had on Nevada residents by alleging they “gave the false, yet
distinct appearance that Hyatt was a fugitive from California being investigated as a tax cheater.”
Id. at page 8, lines 7-10. The standard form document nowhere suggests that Hyatt is a "fugitive”
or a "tax cheat." Hyatt has not identified a single business associate, neighbor, or other Nevada
resident who would support such a contention. Hyalt also fails to mention the language in the
accompanying cover letter to a Demand to Furnish that reads: “[f]or purposes of administering
the Personal Income Tax Law of the state of California and for that purpose only, we would
appreciate your cooperation in providing a photocopy of..." (See Hyatt Appdx. Exhibit B)

Finally, Hyatt claims that while the FTB claimed that the audit file had been through
extensive levels of review, this was false because the reviewers admitted that they relied on
Cox’s work in their review. Supplement at page 2, line 5. Hyatt's allegation is false. Hyatt
cites the Lou deposition as support. However, in that deposition, Lou stated only that he relied

on certain items that Cox had obtained during her investigation; he never stated that he did not
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conduct his own extensive review of the audit file. Hyatt also claims that “This cursory review
also lead to the assessment of an additional $6.4 million in taxes and penalties for a total
assessment of $9.9 Million.” Jd. at page 2, line 8 and n.12. Hyatt cites to the Ford deposition for
support, but again the record is devoid of any support for this proposition. Nowhere did Ford
claim that her review, or the FTB’s review, was “cursory.” In fact, FTB spent over 500 hours
investigating and reviewing this matter,

In conclusion, Hyatt has produced no evidence that the FTB made or published false
information to any third parties.

B. Hyatt has failed to provide specific evidence to disprove the Court’s
Conclusion that the FTB “never publicized its investigation or findings
outside the scope of the investigation.”

Hyatt also presented no evidence to refute the finding that the FTB never publicized its

investigation outside the scope of the investigation.

Hyatt claims that Cox publicized her investigation findings outside the scope of the
investigation, but provides no such evidence. Hyatt alleges that Cox told Candace Les about the
findings and that Les did not “need to know" the information. [d. at page 2, linel5. Hyatt did
not cite to the record to support his allegation that Les did not “need to know™ the information.
In fact, Les also was an auditor of the FTB, with whom Cox discussed the audit as a co-
professional.

Hyatt also claims that Cox disclosed her findings to non-FTB personnel, including to
Hyatt's ex-wife. Jd. at page 2, lines 16-19. Hyatt claims that during its investigation, the FTB
contacted people, entities and associations and asked them questions about Hyatt, and that such
conversations illegally disclosed to third persons that Hyatt was under investigation in California.
Id. at page 8, line 5. However, all of the mnvﬁxaﬂms Hyatt complains of were part of the
FTB’s audit, and do not constitute a publication outside of the scope of the audit; in fact, the
disclosure was a necessary part of the audit.

Hyatt claims that Cox told non-FTB personnel about the audit. Jd. at page 2, line 16,
citing to page 7-8 of the Supplement. The only allegations made on those pageé were that “[Cox]
disclosed facts to her friend about family members, his colon cancer, his patent business, the

14
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1 I| amount of taxes at issue, her first trip to Las Vegas, her several trips to La Palma, her interviews
with Hyatt’s Nevada Landlord, the tenor of her dealings with Hyatt's tax representatives, and that
the Hyatt audit was one of the largest, if not the largest, in history.” Hyatt cites to the Ford Depo
at pages 148-155 as support (Ford is an FTB auditor supervisor), but nowhere in that deposition
is there any discussion of statements made by Cox. All of the cited deposition transcript
concerned Ford’s work as an auditor at the FTB, and Cox's name is mentioned only once to

confirm that she was not an auditor on a fraud case Ford had worked on. Again, there is no
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specific evidence that the FTB publicized its findings.

o

Hyatt also alleges that Cox “boasted” to Hyatt’s ex-wife, Mrs. Maystead, that “we got

10 || him.” This quote exists nowhere in the Maystead deposition cited by Hyatt, and it has been

11 || fabricated. The transcript of the Maystead deposition actually states that Hyatt’s ex-wife had one
12 || very brief conversation in which Cox told her that Hyatt “had been convicted or and had — or had
13 || to pay some taxes or something like that.” There is no evidence that Cox *boasted” or even

14 | when the conversation took place. In short, this is not evidence of a publication of the

15 || investigation,

16 Hyatt also claims that the FTB contacted the Japanese customers, however that contact
17 | was made explicitly within the confines of the audit, and was permitted by the terms of the

18 || contracts at issue. See section 5(d), supra.

19 Finally, Hyatt claims that the FTB published his “private information” to three

20 || newspapers. This is deliberately misleading. The FTB sent Demands for Information to the

21 || newspaper circulation departments during the audit requesting information regarding whether
22 || Hyatt subscribed to their newspapers during certain dates. This was done as part of the audit to
23 || verify Hyatt’s claims of residency in Nevada; it was not done, as Hyatt suggests, so that the

24 || newspapers could publish that information to the world.

25 C. Hyatt has failed to provide specific evidence to disprove the Court’s
conclusion that the FTB “complied with its internal operating procedures

26 with regard to contacting individuals.”

27 || Hyatt first claims that "Despite talking to Hyatt's adversaries, Auditor Cox never

28 || interviewed or spoke with Hyatt, or his close associates and close family members, thereby

15
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1 | failing to conduct a fair, unbiased audit." /d. at page 3, lines 10-11. However, this is a conclusion
2 | only, and is not specific evidence that the FTB failed to comply with its internal procedures when
3 || conducting the audit.
4 Hyatt admittedly was a long-time resident of California who paid California income taxes
5 | for many years until he moved to Nevada. The FTB had the legal and statutory right, and a
6 || public duty, to investigate Hyatt’s claim of change of residency. To do that, it was necessary to
7 | contact persons and entities in Nevada which Hyatt had listed as sources who could verify his
8 | Nevada residency. See Industrial Welfare Com. v. Superior Court of Kern County, 27Cal.3d 690,
9 |l 613 P.2d 579, 587 (1980){citing a United States Supreme Court case stating that the duty to
10 | investigate involves the making of such an investigation as the nature of the case requires, and it
11 || is not required to take any particular form.) In the course of the investigation, an agency may
12 | seek information through those channels likely to produce the necessary information, including
13 || official records and reports, and may suppiﬁnanl such means of inquiry by correspondence or
14 | personal investigation. Barnett v. Fields, 196 Misc. 339, 92 N.Y.8.2d 117, 124 (1949).
15 Hyatt wrongly claims that FTB's auditor failed to conduct a fair and unbiased audit
16 || because the auditor never spoke to him, his "close associates” and "close family members."

17 || Supplement at 3:10. This is not a material fact, it's an argument against the conclusion of the

18 || residency auditor, the audit supervisor and FTB audit review staff. Hyatt's charge is currently

19 || being considered in the administrative review process in California, where Hyatt is free to

20 || present any evidence.

21 Hyatt next claims that FTB failed to notify Hyatt or obtain information directly from

22 || Hyatt before using his social security number and other information in contacting businesses or
23 || individuals. Supplement at page 3, line 12. The Privacy Notice FTB gave Hyatt clearly states he
24 || was being asked for his identification information “to carry out the personal income tax law of
25 || the State of California” and that he was required to provide his social security number “for

26 || identification and return processing.” (FTB App. Ex. 53.)

27 Some of the information obtained by FTB during the residency andit of Mr. Hyatt was

28 || obtained directly from third parties, which is permitted under the California statutes, and is
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consistent with the duty of the FTB to conduct tax audits. Disclosures made of tax retumn
information during the course of any tax audit, including the use of a social security number, are
those required to complete the audit. In asserting this "fact" Hyatt has fabricated a legal
requirement where none exists.

Additionally, as the FTB has already shown supra, at pgs. 2-3, Hyatt refused to cooperate
with the FTB auditors to provide information regarding his residency in September and October
of 1991; and the FTB was forced to obtain information on his residency status through third
persons, Hyatt has no room to complain on this issue.

Hyatt next claims that the FTB failed to contact him prior to contacting third parties, and
that such action violated the FTB’s internal policies. Supplement at page 3, line 13. Jd. at 3:13.
Specifically, Hyatt claims the FTB violated a general provision of the California Civil Code and
its own security and disclosure manual when it failed to first contact him during the audit. Both
allegations are false. California Civil Code § 1978.15, cited by Hyait, states only that “Each
agency shall collect personal information to the greatest extent practicable from the individual
who is the subject of the information rather than from another source.” FTB has shown that
Hyatt refused to cooperate with the audit and that it was required to collect information from
third parties. Furthermore, Section 1798.25(p) of the California Civil Code expressly permitted
the FTB to disclose Hyatt's taxpayer information in order to investigate Hyatt's failure to comply
with the tax laws of the State of California. Additionally, specific provisions of the California
Revenue and Taxation Code allow FTB to conduct audits, contact third parties, and use taxpayer
information. Common sense and basic statutory construction arguments tell us so. Hyatt’s
argument to the contrary, made here by attorneys, are disingenuous to say the least.

Also, FTB's Security and Disclosure Manual contains no prohibition on third party
contacts, as Hyatt seems to allege. It merely restated Cal. Civil Code §1978.15.

Hyatt next claims that “Sending ‘Demands for Information’ to individuals outside the
State of California, absent special circumstances” is a violation of FTB’s internal policies.
Supplement at page 3, line 14. This is false. 'California law does not require good cause or
“special circumstances” to justify the issuance of a Demand to Furnish Information. Here, no
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formal subpoenas were ever served on any Nevada resident, company or government agency
during the audit. Instead, the FTB only sent its informal (and standard) “Demands for
Information™"to third parties in an effort to verify Hyatt's claimed change of residency.

The FTB's authority to issue the informal "Demands for Information” to Nevada residents
is clear. With respect to the fact that FTB merely mailed the demands for information to
Nevada residents, there is nothing improper, let alone illegal, with such a procedure.’

Hyatt also mischaracterizes a statement in the Residency Audit Traming Manual as
requiring an auditor to determine if a third party is"uncooperative” before issuing a Demand for
Information.® The manual broadly interprets "Section 19504 (formerly Section 19254) [as
authorizing] the Department to request and obtain information from third parties.” (See FTB
00844 (FTB App. Ex. 54)).”

On a related note, Hyatt incorrectly asserts that FTB improperly sent Demands for
Information to third parties without his knowledge in violation of the Information Practices Act.
Supplement at page 10, line 2, n. 59. Such Demands do not violate Califomia's privacy act.
California Civil Code § 1798 et seq.*

Hyatt's final allegation is that “Advising Hyatt that other taxpayers usually settle to avoid
further dissemination of private information, inferring that 'this could happen to you, too, if you

don't agree to settle” is a violation of FTB internal policies. Supplement at page 3, line 16.

Cal. Rev. & Tax Code §19504 empowers the FTB to examine rocords, require attendance, take testimony, gnd issue
subpoenas. Cal. Govt. Code § 11189 provides for enforcement of § 19504 demands from "persons residing within or without the
state.”

See, &.f., Wilentz v. Edwards, 134 N.1.Eqg. 522, 36 A_2d 423, 1944 {use of certified mail to serve an administrative order
1o show cause outside the state validly conferred jurisdiction over the defendant).

“The Supplemental Petition asserts: * [s]he did so without first escertaining that the third party was uncooperative, as
required by the FTB's Residency Manual." (Supp. Petition, 9:25-10:1) The pertinent section of the manual actually provides: “[t]o
obtain information from uncooperative third parties, the suditor should use the Demand for Information form (FTB Form 4573)."
Nothing in the referenced material mandates that an auditor make a threshald finding that a third pary is uncooperative or that such
Demands can cnly be used when a third parly source refuses 1o cooperate.

7 Demand for Information is net a subpoena and need not comply with the Civil Discovery Act, § 19304 does not reguire
a "Notice to Consumer” when the FTH uses Form 4973,

*The Information Practices Act authorizes a state pgency to make disclosures of "personal information” when "necessary
for an investigation by the agency of a failure to comply with a specific state law which the agency is responsible for enforcing."
{Quoting California Civil Code § 1798.24 (p)).

18
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First, the quote “this could happen to you, too, if you don't agree to settle”does not exist
in the record, This is an egregious fabrication of the record. .

Hyatt also wrongly infers that FTB's statutory tax settlement program is a vehicle to
extort money from taxpayers in exchange for not publicizing their private information, which is
untrue. Hyait has claimed that a telephone conversation bewween FTB attorney 1 ovanovich and
Hyatt's tax attorney Cowen amounted to an extortive threat. The record shows this is not true.
When Jovanovich was assigned Hyatt's protest of the 1991 proposed assessment, she explained
to Cowan the administrative protest process, appeal process and settlement options. She kept
contemporaneous and detailed notes of that conversation. (FTB App. Ex. 55). The record
shows that absolutely nothing in this conversation between two tax professionals was untrue or
threatening. Cowan claims that he relayed this conversation to Hyatt who then interpreted
Jovanovich's settlement reference as a threat, because absent administrative settlement some facts
regarding Hyatt's audit may become public. In point of fact, settlement is public as required by
California law. In fact, Cowan later admitted that, when he talked to Hyatt, he did not know that
a tax settlement in California results in a public document containing the audited taxpa:.rer'é
name, the amount of tax at issue and the amount approved for settlement, and the reasons why
the settlement is in the public interest in the opinion of the California attormey general. (FTB
App. Ex. 56). (Cowen deposition page 83). This fact renders illogical Hyatt's charge that FTB
was attempting to force him to settle to avoid publicity. See also, page 9 supra.

D.  Hyatt has failed to provide specific evidence to disprove the Court’s
conclusion that the FTB “merely visited his house and conducted
investigation through phone calls and letters”.

Hyatt claims that FTB visited Hyatt's apartment managers and made records of
“questionable accuracy.” Supplement at page 3, line 10. FTB has already explained that Hyatt
has not provided specific evidence of such “questionable™ records, and it is undisputed that FTB
interviewed the apartment manager as part of the audit. See, page 13, supra.

Hyatt also claims that the FTB sent out an “unprecedented” amount of Demands for
Information.” Supplement at page 4, line 1. First, the California statutes permit the FTB to send
the Demands, and there is no limit to how many the FTB can send. Hyatt's citations to the
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record do not support a claim that the amount of Demands was “unprecedented.” Some of the
people Hyatt deposed stated that they had not used the Demands for Information as extensively
as they were used in the Hyatt matter, but Hyatt makes only a conclusory allegation when he
stated that this amount was “unprecedented.” In fact, many of the auditors Hyatt deposed stated
that normally they did not need to use the Demands because those taxpayers provided all of the
information requested. The FTB has provided ample evidence that Hyatt did not cooperate, and
that the Demands were a part of the normal investigation to determine Hyatt’s residency.

FTB has already addressed Hyatt's contentions regarding conducting a “fair and unbiased
audit” and his allegations against Cox. Hyatt claims that in 1995 Cox “searched” through Hyatt’s
trash and mail. Id. at page 4, line 4. In fact, the only testimony was from the Les deposition
where she stated that Cox “lifted up the trash lid” on Hyatt’s trash can and that Cox “looked
through” Hyatt’s mailbox. There is no evidence of an invasive “scarch,” as Hyatt leads the Court
to believe. These actions were taken to help ascertain whether Hyatt was living in the Las Vegas
house as he had claimed. The presence of mail and garbage is an indicator of whether a person is
|| residing in the house. Cox, in fact, concluded, notwithstanding her doubts, that Hyatt did reside
in the home as of close of escrow, April 2, 1992.

Hyatt claims that someone in the FTB took a “trophy” picture in front of Hyatt's Las
Vegas house, and cited to the Les deposition as support. Id. at page 4, line 5 (citing to Les
Deposition pp 264. 402-03). However, Hyatt has not included the pages of the Les deposition he
has cited, and again has produced no “specific evidence” to support his claims. In any event,
such facts do not establish tortious conduct.

Hyatt also claims that the FTB initiated audits of his close associates. /d. at page 4, line
6. As support, Hyatt cites only to the conclusory allegation of his own affidavit as support.

Hyatt has not prudur:od' specific evidence regarding such audits or the fact that the audits were
not proper.

Finally, Hyatt claims that the FTB acknowledged that Hyatt was “paranoid™ about
privacy, and then infers that the FTB attempted to use that paranoia to extort a settlement, citing
to the Jovanovich deposition. Jd. at page 4, line 7. Jovanovich testified that Hyatt's
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representative, Mr. Cowan, had sent her a letter stating that there had been lapses in
confidentiality in the case, and Jovanovich thought that Cowan's statement might have been a
paranoid concern because she did not notice any breaches of confidentiality. Hyatt Supp., Ex.
23, pages 125-26. Jovanovich also stated in two separate places in Hyatt’s Exhibit 23 that she
honored Hyatt's wishes for privacy. Id. at page 125, line 2, and page 126, lines 4-6.
Furthermore, there is no evidence that Jovanovich told Cowan that if Hyatt did not settle, his
finances would become public. The FTB has addressed this issue before at page 9, supra. Hyatt
wants this Court to believe that specific evidence exists that FTB knew Hyatt was paranoid about
his secrecy and then capitalized on that fear by extorting a settlement. However, all Hyatt has
presented is conclusory allegations and no specific facts to prove the same.

One of Hyatt’s more offensive arguments is his claim that the June 13" Order is 2
“hunting license™ for FTB “predatory conduct” against other Nevada residents. See, e.g.,
Supplemental Petition at pages 4-5. FTB did not improperly target Hyatt for an audit.
Substantial publicity surrounded the issuance of Hyatt's patents, including a newspaper article
that attracted an FTB auditor’s attention in 1993. The article reported that Hyatt lived in Las
Vegas, but was involved in a California legal dispute with his ex-wife about earnings from recent
patent awards, (FTB App. Ex. 57 at 48). FTB reviewed its records and found that Hyatt filed
only a part-year California income tax return for 1991, in which he claimed to have terminated
his California residency on October 1, 1991. He reported $613, 606.00 as California business
income from total receipts of over $42 million for the full year. (FTB App. Ex. 58.) It would

have been a dereliction of public duty not to inquire further.

8.  HYATT HAS FAILED TO PRESENT EVIDENCE TO SUPPORT HIS
INVASION OF PRIVACY CLAIMS

In Part II at pages 5-8 of his Supplemental Petition, Hyatt purports to set forth the
evidence supporting his invasion of privacy claims.

There simply is no evidence from which a jury could reasonably find that FTB committed
any of the invasion of privacy torts Hyatt asserts in his First Amended Complaint. Hyatt's

privacy tort for intrusion requires evidence of: “(1) intentional intrusion (physical or otherwise);
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(2) on the solitude or seclusion of another; (3) that would be highly offensive to a reasonable
person.” PETA v. Bobby Berosini, Ltd., 111 Nev. 615, 630-31, 895 P.2d 1269 (1995), modified
on other grounds, 113 Nev. 644, 650, 940 P.2d 134, 138 (1997) (citing Restatement (Second)
Torts § 652A). Hyatt’s second privacy tort for public disclosure of private facts required
evidence “chat a public disclosure of private facts has occurred which would be offensive and
objectionable to a reasonable person of ordinary sensibilities.” Montesano v. Donrey Media
Group, 99 Nev. 644, 649, 668 P.2d 1081 (1983), cert. denied, 466 U.S. 959 (1984). Hyatt’s false
light claim requires proof that the FTB put Hyatt before the public in a false light in a manner
that “would be highly offensive to a reasonable person,” and also that the FTB “had knowledge
of or acted in reckless disregard as to the falsity of the publicized matter and the false light in
which [Hyatt] would be placed.” Rinsley v. Brandt, 700 F.2d 1304, 1306 (1 0" Cir. 1983); see
also PETA, 111 Nev. at 622 n.4 (citing Brandt); Restatement (Second) of Torts § 652E. This last
variety of privacy tort requires proof by “clear and convincing evidence..."” Machleder v. Diaz,
801 F.2d 46, 56 (2d Cir. 1986), cert. denied, 479 U.S. 1088 (1987); see also PETA, 111 Nev. at
622 n.4 (citing Diaz).

Any evidence which would unite all of these privacy torts, which is wholly absent here, is
evidence of conduct that is at least offensive and objectionable to a reasonable person.
Offensiveness is a legal issue as a threshold matter, PET4, 111 Nev. at 634-635, and there is no
evidence that FTB did anything other than conduct a standard residency audit in response to
Hyatt's evasiveness. Whether or not Hyatt was offended by FTB’s actions is irrelevant. Just like
a personal injury plaintiff alleging damages, a taxpayer “must expect reasonable inquiry and
investigation to be made”™ of his claims to the taxing agency. “{T]o this extent [their] interest in
privacy is circumscribed.” MeLain v. Boise Cascade Corp., 533 P.2d 343, 346 (Or. 1975)
(quoting Forster v. Manchester, 189 A.2d 147, 150 (Pa. 1963).

Hyatt also argues he has a claim for “informational privacy” even though it is not pled in
his First Amended Complaint. Nevada, however, recognizes only “four species of privacy tort”
(all of which Hyatt has pled), and none of which is “informational privacy.” PETA, 111 Nev. at
629, 895 P.2d at 1278. Moreover, disclosure of Hyatt’s return information (name, address and
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social security number) is authorized by Cal. Rev. & Tax. Code § 19545 during an audit. As

previously shown, such disclosures are not tortious regardless of the label.

9.  HYATT HAS FAILED TO PRODU TO SUPPORT HIS
ABUSE OF PROCESS CLAIM

In Part ITI at pages 8-10 of his Supplemental Petition, Hyatt purports to set forth the

evidence supporting his abuse of process claim.

Hyatt does not even alleg: that FTB took any court action or employed any court process.
Instead, he alleges FTB sought to “extort” a settlement by conducting the audit and, in particular,
by sending Demands to Furnish Information into Nevada. California law, however, authorizes
FTB to send such forms to “persons residing within or without the state.” Cal. Govt. Code §
11189; Cal. Rev. & Tax Code § 19504,

Abuse of process requires: 1) an ulterior purpose other than resolving a legal dispute; and
2) a willful act in the use of process not proper in the regular conduct of the proceeding, Dutt v.
Krump, 111 Nev. 567, 575, 894 P.2d 354 (1995). Although this Court has not addressed the
issue, the U.S. District Court has interpreted Nevada law as being consistent with the majority
rule that limits the tort to abuse of judicial process, as opposed to abuse of administrative
process. Laxalt v. McClatchy Newspapers, 622 F. Supp. 737, 750-51 (D.Nev. 1985); see also,
Gordon v. Community First State Bank, 255 Nev. 637, 646-651, 587 N.W.2d 343 (Neb. 1998);
Foothill Ind, Bank v. Mikkelson, 623 P.2d 748, 757 (Wyo. 1981). The few jurisdictions
extending the tort to abuse of an administrative process do so only as to a private party’s misuse
of the agency’s process, as opposed to a misuse of the process by the agency itself. See, Hillside
Associates v. Stravato, 642 A.2d 664, 669 (R 1. 1994),

Hyatt has simply failed to produce any evidence upon which FTB can be held liable for
abuse of process.

10. HYATT :ﬁ EIEH]I{:TS THE PRECEDENTIAL IMPACT OF THE

In parts IV-VTI at pages 10-15 of his Supplemental Petition, Hyatt attempts to “spin” this
Court’s June 13® Order and process. For example, he ignores the constitutional and
jurisdictional issues raised by FTB's writ petitions and argues that the Court's June 13" Order
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somehow changes the existing standards for summary judgment and the circumstances in which
this Court will review a denial of a summary judgment motion in cases not involving such issues.

Ignoring Rule 56(e), Hyatt also asserts that, if this Court does not accept his inadmissible
and conclusory allegations then henceforward: “In essence, any civil case will require *smoking
gun’ direct evidence of each element of each claim, and circumstantial evidence and reasonable
inferences will not be available to establish such elements for the fact-finder.” Supplemental
Petition at page 12, lines 14-16. That is a gross distortion of this Court’s reasoned June 13*
Order.

Hyatt succeeded in litigating this case under seal. As FTB understands, the June 13"
Order is an unpublished decision subject to the restrictions of Supreme Court Rule 123.
Therefore, the unpublished order “shall not be regarded as precedent and shall not be cited as
legal authority” except in the circumstances specified in Rule 123.

One final argument by Hyatt requires response. Hyatt argues that if the Court does not
reverse its decision, then Nevada residents audited by FTB will have fewer rights and less
privacy than their counterparts in California. As FTB previously showed, however, former
California citizens residing in Nevada (like Hyatt) as well as California citizens residing in
California, have the exact same remedies for any actual FTB misconduct: they can bring statutory
actions against FTB in California’s own courts. See, Reply in Support of Jurisdiction Writ at
pages 18-21. (FTB App. Ex. 59).

CONCLUSION

This Court properly accepted the FTB’s original Discovery Writ and the later
Jurisdictional Writ, consolidated them and decided them on the alternative adequate state law
ground that Hyatt failed to meet his burden under Rule 56(e) to produce admissible evidence of
any FTB tortious misconduct. Instead of criticizing the Court, he should read Rule 56 (g) and the
Nevada Rules of Evidence.

Hyatt's Petition and Supplemental Petition for Rehearing should be denied because this
Court did not overlook or misapprehend any material point of law or fact.
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Dated this 7" day of August, 2001.

T A A 3 .C. t
JAMIES C. GIUDICI
EYAN R. CLARK
JEFFREY A. SILVESTRI
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
(702) 873-4100 ]
Attorneys for Defendant Franchise Tax Board
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Certificate of Compliance

1 hereby certify that I have read this appellate brief, and to the best of my knowledge,

information, and belief, it is not frivolous or interposed for any improper purpose. I further

certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in

particular N.RA.P. 28(e), which requires every assertion in the brief regarding matters in the

record to be supported by a reference to the page of the transcript or appendix where the matter

relied on is to be found. 1 understand that I may be subject to sanctions in the event that the

accompanying brief is not in conformity with the requirements of the Nevada Rules of Appellate

Procedure.

Dated this 7" day of August, 2001.

MAS R. C. WILSON, ESQ.
evada State Bar # 1568
JAMES C. GIUDICL ESQ.
Nevada State Bar # 224
JEFFREY A. SILVESTRI, ESQ.
Nevada State Bar # 5779
BRYAN R. CLARK, ESQ.
Nevada State Bar #4442
McDONALD CARANO WILSON
McCUNE BERGIN FRANKOVICH &
HICKS
2300 West Sahara Avenue, Suitc 1000
Las Vegas, Nevada 89102
Telephone No. (702) 873-4100

Attorneys for Defendant Franchise Tax Board
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CER’ A TLIN

I hereby certify that I am an employee of McDonald Carano Wilson McCune Bergin
Frankovmh & Hicks LLP, and that I caused to be served a true and correct mp}f nf the foregoing
att’s Petition for Rehearing and nplemental Petition Rehearing on this
7 day of August 2001, by depositing same in the United States Mml pustage prepmd thereon
to the addresses noted below, upon the following:

Thomas K. Bourke, Esq.
601 W. Fifth Street, 8th Floor
Los Angeles, CA 90071

Donald J. Kula, Esq.

Riordan & McKinzie

300 South Grand Ave., 29th Floor
Los Angeles, California 90071-3109

Thomas L. Steffen, Esq.
Mark A. Hutchison, Esg.
Hutchison & Steffen
8831 W, Sahara Ave.
Las Vegas, NV 89117

Peter C. Bernhard, Esq.
Bernhard & Leslie

3980 Howard Hughes Parkway
Suite 550

Las Vegas, NV 89109

Honorable Nancy Saitta
Eighth Judicial District Court
of the State of Nevada,

in and for the County of Clark
200 8. Third Street

Las Vegas, NV 89135

Dated this 7th day of August, 2001.

(sl G puarr

An Employee of McDonald Parano Wilson
McCune Bergin Frankovich & Hicks LLP

#75867.3 26
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Mark A. Hutchison (4639) ce ol aeg B

John T, Steffen (4390 walGlidAL
HUTCHISON & STEFFEN & ’
Lakes Business Park

£831 West Sahara Avenue
Las Vi , Nevada 89117
(702) 385-2500

Peter C. Bernhard (734)

Bryan Murray (7 1&93

B RD & LESLIE | N
3980 Howard Hughes Parkway, Suite 550~
Las Vegas, Nevada 89109

(702) 650-6565

gy Hd 0190V 10

Attorneys for Real Party in Interest ; S
GILBEE.T P.HYATT FF e s

ﬁl Iex Paoa T
IN THE SUPREME COURT OF THE
STATE OF NEVADA

AUG 14 2001

FRANCHISE TAX BOARD OF THE STATE % Case No, 36390
OF CALIFORNIA, i
ERRATA TO REAL PARTY IN
INTEREST GILBERT P. HYATT'S
15 PAGE SUPPLEMENT TO HIS
PETITION FOR REHEARING RE
EIGHTH JUDICIAL DISTRICT COURT of THE COURT'S JUNE 13, 2001

the State of Nevada, in and for the County of ORDER GRANTING PETITION

Petitioner, %}
Clark, Honorable Nancy Saitta, Distnct Judpe, i FOR WRIT OF MANDAMUS

V3.

Respondent,
and

GILBERT P. HYATT, CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL

Real Party in Interest.

$QGEHVE@
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Y. T I . . _ $holor

Mark A. Hutchison (4639)
John T. Steffen (4390
HUTCHISON & § FEN
l.akes Business Park

8831 West Sahara Avenue
Las Vegas, Nevada 89117
(702) 385-2500

Peter C. Bernhard (734)

Bryan Murray (7109)

BERNHARD & LESLIE

3580 Howard Hughes Parkway, Suite 550
Las Vegas, Nevada 89109

(702) 650-6565

Aﬂﬂmf{: for Real Party in Interest
GILBERT P. HYATT

IN THE SUPREME COURT OF THE

STATE OF NEVADA
FRANCHISE TAX BOARD OF THE STATE Case No. 36390
OF CALIFORNIA,
Petitioner, ERRATA TO REAL PARTY IN
INTEREST GILBERT P, HYATT'S
Vs, 15 PAGE SUPFLEMENT TO HIS

FETITION FOR REHEARING RE
EIGHTH JUDICIAL DISTRICT COURTof ) THE COURT'S JUNE 13,2001

the State of Nevada, in and for the County of ORDER GRANTING PETITION
Clark, Honorable Nancy Saitia, District Judge, FOR WRIT OF MANDAMUS
Respondent,
and
GILBERT P. HYATT, CONFIDENTIAL INFORMATION TO
BE FILED UNDER SEAL
Real Party in Interest,

Real Party in Interest Gil Hyan submits this Errata to his 15-page Supplement 1o his Petition for
Rehearing. The 15-page Supplement was filed with this Court on July 23, 2001, and the FTB's Answer

was served on August 7, 2001.!

+

e FTE's August 7 Answer to Hyati's Petition for Rehearing and Supplemental Petition for Rehearing pointed oul certain ermors

in the foomates and Appendices to Hyatt's 15-page Supplement. Hyant appreciates the FTB pointing these ool and apologizes
o the FTB and this Court for the fact that Hyait's Rehearing Appendices did not include cepies of all pages of the record which
& referenced in his footnotes. By way of explanation (but not 1o excuse the ervors comected herein), Hyan submits that he was
empting in his Rehearing Appendices 1o cull through the Jarge official record and include only ceriain pages of depositions and
ther exhibits for the convenience of the Court in its consideration of the Pesition for Rehearing, and the cmission of some of these
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EnataNo.1: Footnote 7: "[Appedx., Exh. 17)" should be "[Supp. Hyatt Appendix, Vol. X1V,
Exh. 49]" (change citation 1o official record, rather than to Rehearing Appendix).

Errata No. 2: Footnote 10: "[Appdx. Exh. 25]" should be "[Supp. Hyatt Appendix Vol. VII],
Exh. 13]" (change ciation 1o official record, rather than 10 Rehearing Appendix).

EnataNo.3: Footnate 22: The reference to page "268" should be changed to "168"
{typographical error).

Emata No. 4;  Footnote 27: "[Appdx. Exh. 17)" should be [ Supp. Hyatt Appendix, Val. X1V,
Exh. 45]" (change citation 1o official record, rather than 1o Rehearing Appendix).

EmataNo. 5: Footnote 34: "[Appdx. Exh. 17]" should be "[Supp. Hyatt Appendix, Vol. XIV,
Exh. 491" {change citation 10 official record, rather than to Rehearing Appendix).

EnataNo.6: Footnote 35: "[Appdx. Exh. 17]" should be "[Supp. Hyatt Appendix, Vol. X1V,
Exh. 497" (change citation 1o official record, rather than 1o Rehearing Appendix).

Emata No. 7: Footnote 36: "[Appdx. Exh, 17]" should be "[Supp. Hyatt Appendix, Vol. X1V,
Exh. 49]" (change citation 1o official record, rather than to Rehearing Appendix).

EmataNo. 8: Footnote 37: "[Appdx. Exh. 17)" should be "[Supp. Hyatt Appendix, Vol, XIV,
Ex]_'l. 49]" (change citation 1o official record, rather than to Rehearing Appendix).

Enata No. 2 Footnote 40: "[Appdx. Exh. 17]" should be *[Supp. Hyatt Appendix, Vol. XIV,
Exh. 49]" (change citation 1o official record, rather than to Rehearing Appendix),

Errata No, 10: Footnote 44: "[Appdx. Exh. 17)" should be "[Supp. Hyatt Appendix, Vol. XIV,
Exh. 487" (change citation to official record, rather than to Rehearing Appendix).

Erata No. 11; Footnote 45; "[Appdx. Exh. 17]" should be "[Supp. Hyatt Appendix, Vol, XIV,
Exh, 48]" (change citation to official record, rather than 1o Rehearing Appendix),

Errata No. 12: Footnote 46: “[Appdx. Exh. 17)" should be "[Supp. Hyatt Appendix, Vol. XIV,
Exh. 49]" (change citation to official record, rather than to Rehearing Appendix).

Emata No, 13: Footnote 50: The footnote correctly references "Chang Depo, Pp. 32-33 [Supp.
Appdx, Exh. 32]". However, p. 33 of the Chang Depo was inadveriently omitted from Supp. Appdx.

ited pages from the Rehearing Appendices was inedverient, This Errata substinnies the citation to the official record for the
latian to the Rehearing Appendices 5o the actual cited pages can be Jocated in the record, and it also comects a couple of
ographical erors in the foomotes. A1l of these errata commeet footnotes in Hyait's 15-page Supplement. The "Hyan Appendix”

d the "Supp. Hyan Appendix® refer 16 the volumes submitied as appendices to Hyait's answers to the FTB's writ petitions.
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Exh. 32 and both pages arc attached hereto as Exhibit A,

Emata No. 14: Footnate 54: " Appdx. Exhs. 9-10]" should be "[Hyatt Appendix, Vol. V11, Exh.
17 (Exh. 13 antached thereto)]" (change citalion to official record, rather than to Rehearing Appendix).

Errata No, 13: Footnote 55: "FTB" should be deleted, and "Exh. 35" should be "Exh, 33"
(typographical error).

Errata No. 16: Footnote 71: "[Appdx. Exh. 27" should be "[Hyatt Appendix, Vol. VII, Exh.
11]" (change citation 1o official record, rather than 1o Rehearing Appendix).

For the convenience of the Court and the FTB, a copy of Hyatt's 15-page Supplemnent, with these
corrections, is attached hereto as Exhibit B.

DATED this /€ day of August, 2001

HUTCHISON & STEFFEN

. Bernhard,
Nevada Bar No. 734
3980 Howard Hughes Parkoway, Suite 550
Las Vegas, Nevada 89109

Al s for Real Party in Interest
GILBERT P. HYATT
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CERTIFICATE OF SERVICE
I hereby certify that | am an employee of Bernhard & Leslie, and that on this ﬁﬁ@ of
Auvgust, 2001, 1 served a wrue and correct copy of the foregoing ERRATA TO REAL PARTY IN
INTEREST GILBERT P. HYATT'S 15 PAGE SUPPLEMENT TO HIS PETITION FOR
REHEARING RE THE COURT'S JUNE 13, 2001 ORDER GRANTING PETITION FOR WRIT
OF MANDAMUS via regular mail, in a sealed envelope upon which postage was prepaid, 10 the

addresses noted below, upon the following:

Thomas R.C. Wilson, Esg.
McDonald, Carano, Wilson, McCune,
Btr%j)n, Frankovich & Hicks

241 Ridge 5t., Fourth Floor

Reno, Nevada 89501

Felix E. Leatherwood, Esq.
California Ancmey General
300 South Spring Street

Suite 5212

Los Anpeles, California 90013

Honorable Nancy Saina

Department XV111

Eighth Judicial Distriet Court of the State of Nevada
in and for the County of Clark

200 8. Third Stree

Las Vegas, NV 89155
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ﬁh:é? 1 A, 1 de noet have -a complete recollection
14:37 2| of their wvisit. After they came in the first thing
14:37 3| they did was to =how me that one-pags document, and I
14:38 4| didn't quite understand what they were saying but
14:38 5| from what 1 did understand, they were there looking
14:38 6| for some kind of informatien. So I figured these
14:38 7| people must be either from the State or the IRS

14:38 B | conducting an audit there. Then they showed me their
14:38 9| business cards. 5o one sat down, the other one

14:38 10| started walking around, and he asked me when I

14:38 11| started working there, where was I werking, and 1
14:38 12| told him that I started by working in Costa Mesa. At
14:3% 13 that time I was the owner, and approximately three
-4:3% 14| years 2go we changed the name of the owner te my
14:3%9 15| older brothers., 1 worked in Costa Mess for a little
14:39 16| more than a year and then we went to another place
14:39 17| for like maybe four or five years and after that we
19:33 18| moved to & few other locatiaons. Eventually we

14:40 18| settled in where we were.

14:40 20 Then he seid he wanted to look into
14:40 21| the record of Hyatt, so I went to look for it. Wwell,
14:40 22 | after 1 found 1t he saw it, I showed it to him a=s
14:40 23| well, and then they copied a telephone number and the
19:40 24 | names and also the travel plans. Later on I realized

4:41 25| that they were not there suditing my books. They

az

G & G COURT REPORTERS

AA002459



f?ﬂl 1| were there looking into Hyatt's records. sg 1

14:41 2| stopped cooperating.

14:41 3 o, If you had realized that sooner, would
14:41 4| you have stopped cooperating sconer?
14:41 5 A, Yes, that's right.
14:41 8 Q. Did they tell yeou that they were
14:41 7| dnvestigating your tax regarding » szpecial item?
la:41 B E. No,
14:41 3 Q. Did they tell you that they wanted to
14:931 10| loock into the Youngmart record relating to the travel
14:492 11| schedule of Mr. Hyatt?
14:42 12 A. They didn't say that but they saild |
14:42 13| they wanted to lock into some informatien regarding
1:42 14| Hyatt.
14:42 15 Q. Did they imply that they were
14:42 16| investigating whether or not Youngmart was cheating
14:42 17| on it=s taxes respecting Mr. Hyatt?
14:42 18 A. Ne., Well, 1 figured that they were
14:43 19| there looking fer information relating te Hyatt and
14:43 20| something was wrohg with his recerds.
14:43 21 e, Now, when you did provide informatien
14:43 22 | before you realized 311 this, were you giving as much
14:43 23| information as you did because you were trying te
14:43 24| prove that Youngmart did not chest on its taxes?

1:43 25 A. Yes.

33
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Mark A. Hutchison (4639)
John T. Steffen (4390)
HUTCHISON & STEFFEN
Lakes Business Park

8831 West Sahara Avenue
Las "u?:Eas, Mevada 89117
(702) 385-2500

Peter C. Bernhard (734)

Bg%ngh'luna}' (7109
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GILBERT P. HYATT

IN THE SUPREME COURT OF THE

STATE OF NEVADA

FRAMNCHISE TAX BOARD OF THE STATE }  Case Mo, 36390
OF CALIFORN]A, )]

)

Petitioner, REAL PARTY IN INTEREST

; GILBERT P. HYATT'S 15 PAGE

Vs, SUPPLEMENT TO HIS PETITION
FOR RENEARING RE THE
EIGHTH JUDICIAL DISTRICT COURT of COURT'S JUNE 13, 2001 ORDER
the Staie of Nevada, in and for the County of GRANTING PETITION FOR WRIT
Clark, Honorable Nancy Saitta, District Judge, OF MANDAMUS
Respondent,

and

CONFIDENTIAL INFORMATION T0O

GILBERT P. HYATT,
BE FILED UNDER SEAL

Real Party in Inmterest,

e N e e e e e N

Pursuant to this Court's order, Petitioner Gil Hyatt submits this Supplement 1o his Petition for
Rehearing, timely filed on July 2, 2001 (the "Petition"). The Petition addressed the substantial evidence
supporting Hyatt's most significant invasion of privacy claim and his fraud claim. This Supplement first
demonstrates that there are material facts in dispute in regard to the four issues upon which the Courl
based its order pranting the FTB's petition and then discusses additional facts, evidence and law that the

Court overlooked or misapprehended in its order granting the FTB's petition,
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1. Genuine issues as to material fact exist as to the four conclusions reached by the
Court in footnote 12 of the June 13 Order.'

The Court's June 13 Order concluded that the FTB had met its burden that at least one element
of each of Hyatt's claims had not been shown, The Order said the FTB did that "...by demonstrating
undisputed facts that Franchise Tax Board (1) never produced false statements, (2) never publicized its
investigation or findings oulside the scope of the investigation, (3} complied with its internal operaling
procedures with repard 1o contacting individuals, and (4) merely visited Hyatt's house and conducted jts
investigation through phene calls and letiers.? Based on this, the Court then found no genuine dispute
“that Franchise Tax Board's acts during its investigation constituted intentional 1or1s[,]" citing Nevada
law as 1o Hyatt's causes of action, at fooinote 13. The evidence cited throughout the Petition and this
Supplement refunes this. A brief summary of the evidence, and reascnable inferences which can be
derived therefrom, contradicts each of these allegedly undisputed issues.”

A, Evidence of record shows that the FTB "produced false statements". Genuine
issues of material fact exist as 10 izsve (1) in footncte 12, Evidence of the FTB's false statements
include:

(1) FTB written confidentiality promises cortained in its communications to Hyatt;*

(2) FTB verbal confidentiality promises, piven when Hyatt's representatives insisted on specific
pledges of confidentiality in return for Hyan providing additional information;®

{3) FTB promises (and policy requirements) that it would conduct a fair and unbiased andit, but
mstead buried all evidence favorable to Hyatt;®

(4) Audit narrative report re Hyatt was “fiction" according 1o a former FTB employee;’

' The Petition cited to an Appendix of Exhibits 1 through 29 attached thereto in the Tollaw ing format: fAppdr., Exh "], For

arity, this Supplement ciles 1o exhibits in the same manner, with zdditional exhibit anached to 2 Supplemental Appendix.

itations 10 the record for the exhibits anached to the Supplemental Appendix are =et forth in its ble of contents,

See footnote 12 of June 13 Order, In addition, Hyatt urges the Court 1o review pages 21 through 26 of Hyatt's opposition 1o
FTE's motian for summery judpment fAppde., Ech, 27] tha discusses the Constitetional and statutery basis and origin of the

invasion of informational privacy alleged by Hyatt. The informational privacy rights of Hyatt, end corresponding obligations of

the FTB, establish in great pan the objective rezsonableness of Hyat's invasion of privacy claims, Morcover, and as discussed

below, the FTB is not immune under California law for the invasions of privacy, particularly, te informational privecy, asseried
Hyatt.

These facts represent, at a minimum, sufficient evidence to refute the four "undisputed” facts. Because of the FTB's invocation

the "deliherative process” privilege, Hyatt was prevented fram getting further facts from the FTB (this was the subject of the
‘s ather writ, declared moot in this Court's June 13 order). Since discovery was staved by this Court's earlier order, Hyati

85 nol been able o complete his investipation of these and other relevant facts,

' Petition, at 2-3. (Hyai cites 1o the Petition or this Supplemen, infra, when the supporting evidence is summarized therein),

' Petition, al 3.

" Petition, at 6-8.

T Les Depo., pp. 10, 25, 172, 176 |Supp. Hyatt Appendix, Vel. X1V, Exh. 49,
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(5) Auditor Cox's statements re interviews with Hyatt's Las ‘Uegas apariment managers, directly
contradicted by deposition testimony of the apartment manager;

{(6) FTB "Demand for Information" form, which falsely represented 10 Nevada respondents that
they were required by California law 10 comply with these demands;®

(7) FTB false "affidavits," which were not even sworn 10, and which were falsely represented by
Auditor Cox as containing damaging information about Hyan; '

(8) The FTB falsely stated that the audil file had been through extensive levels of review by
FTB reviewers: “The reviewers in Sacramento have fini their extensive examination of the
audit file and all of the information regarding Mr, Hyatt’s residency status.” However, in
deposition, the reviewers expressly adminted that they simply relied upon Cox’s work in their
review of her assessment. " El'his cursory review also led 1o the assessment of an additional $6.4
million in texes and penalties for a 1otal assessment of $9.9 million.”

Therefore, this Count cannot say that the FTB "never produced false statements”. 1f the Court believes
that these false statements are de minimus, it is performing, inappropriately, a fact-finder's function.

B. Evidence of record shows that the FTB publicized its investigation or findings
ovfzide the scope of the investigation. Genuine issues of material fact exist as to issue (2) in footnote
12. Evidence of the FTB's publication of its investigation or findings outside the scope of its
investigation include:

(1) Auditor Cox's publication of her investigation and findings, and personal defamatory
opinions of Hyat, 1o Candace Les who had no "need to know."?

(2) Auditor Cox's publication of her investigation and findings, and personal defamatory
opinions of Hyati, 10 non-FTB personnel; ™

(3) Auditor Cox's publication of her work and findings to Priscilla Maystead, Hyatt's ex-wife
when Cox boasted, “We got him. ™"

{4) Disclosure to Hyat!'s Japanese custorners that he was under investigation, and revealing that
Hyatt had provided the FTB with copies of their confidential agreements:'® and

" Kopp Depo, pp. 75 - 76 [Supp. Appds.,, Exk, 38]; Lewis Depo., pp. 29, 45, 51 [Supp. Appdx., Exkh 38].

Infra, 2t 2-9,

" Bourke Affid, 75 15, 16, 51, 73 (evidence is cited and summarized therein) [Supp. Hyatt Appendix Vol VIII, Exh. 13]. The
FTB knew that what it labeled as an affidavit wes indeed not a truc affidavit — the FTB has revented to calling them “interview
summaeries,” However, Cox clearly intended 10 misrepresent these “interview surmmaries” in her Narrative Repon because they
served 2s the foundation for Cox's assessment of fraud penaltics (an extremely serious penalty requiring clear end convincing
vidence to support): “[A]s evidence of the taxpayer’s specific intent to defraud the government, we have gotien affidavits from
several individuale that the taxpayer may have cheated on his taxes in the past.” See FTB audit work-papers, at H 01892, [Supp.
L dpnds, Fch, 45].

"' Loa Depo,, p. 81 fSupp. Appdy., Exh 44].

" Ford Depo,, p. 90-92 [Supp. Appex,, Exk. 4],
? Infra, at 7-8,
M Infra, 8t 7-8,

1* Maystead Depo., pp. 182-84. [Appdx, Exh, 18],

" Petition, at 9,
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(5) Disclosure of Hyatl's private information 1o three newspapers.!”
Again, this Courl cannot say that the FTB never publicized its investigation or findings outside the
scope of the investigation. If the Court believes that these publications are de minimus, it is performing,

inappropriately, a fact-finder's function.

C. Evidence of record shows that the FTB did not comply with its internal operating
procedures with regard 1o contacting individuals, Genuine issues of material fact exist as 1o issue
(3) in footnote 12. Evidence of the FTB's failure 10 comply with its internal operating procedures with
regard to contacting individuals include violating its policies, rules and procedures:

(1) Despite talking to Hyatt's adversaries, Auditor Cox never interviewed or spoke with Hyati,

anz{t;l_i:;lgluse associates and close family members, thereby failing 1o conduct a Tair, unbiased

(2) Failure 10 notify Hyan or abtain the requesied information from Hyatt before disclosing
social security numbers and other confidential Hyatt information to individuals or businesses:'®

(3) Failure 1o comtact Hyatt before contacting third parties; ™

(4) Sending "Demands for Information” 1o individuals outside the State of Califomia, absent
special circumstances: !

(3) Advising Hyatt that other taxpayers usually setile to avoid further dissemination of private
information, inferring that "this could happen 1o you, 1oo, if you don't agree to settle”.

Therefore, this Court cannot say that the FTB complied with its internal operating procedures with
regard 10 contacting individuals. 1f the Court believes that these false statements are de minimus, it is
performing, inappropriately, a fact-finder's function.

D. Evidence of record shows that the FTB did more than "merely visit Hyait's house
and conduct its investigation through phone ealls and letters.” Genuine issues of material fact exist
ag 10 issue (4} in footnote 12, Evidence of the FTB's additional actions include:

(1) Visits 10 Las Vegas apantment complexes and making records of questionable accuracy
regarding interviews with apariment managers;®

B R k2
=] n A

3

-]

[

" Portions of FTB 1991 tax vear audit file: H 01637, 01853, 01855, 01857, 01899 [Appdx., Exh. 10].

" Pethion, ol 6-8,

* Pelition, at 5.

* Cal. Civ. Code 1798,15: FTB Security and Disclosure Manugl, at HO8706 f4ppds., Exh. 4].

' Infra, at 5-10,
Jovanovich Depo., 30-52, 168, 185-86 [Appdx, Exh, 23]; Cowan Affid, 1§ 38 1o W 41 [Appdx., Exh. 6].
Kepp Depo., pp. 75-76 [Supp. Appdr., Exh. 32]; Lewis Depo., 7p. 29, 45, 31 [Supp. Appdy., Exh, 307

3
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62 Scndin% an unprecedented number of "Demands for Information” 1o individuals outside the
State of California;™

(3) FTB promises (and policy requirements) that it would conduct a fair and unbiased audit, but
instead buried all-evidence favorable to Hyan:

(3) Searching through Hyatt's Las Vegas trash and mail;™
(4) . Taking a "trdphy” picture in front of Hyatt's Las Vegas home;™
{5) Initiating 1ax 2udits of close Hyan associates;™

(6) Acknowledging that the FTB believed Hyvatt was "paranoid® about pﬁvacg, then warning his
tax attorney that without a setllement, Hyatt's finances would become public;

{T) Vowing to "get that Jew bastard."

Therefore, this Court cannot say that the FTB did nothing more than visit Hyart's house and conduct its
investigation through phone calls and letters. If the Court believes that these actions are de minimus, it
is performing, inappropriately, a fact-finder's fanciion,

In effect, the June 13 Order has validated, for 3;11 Nevada residents, that the FTB's predatory
conduc! apainst Hyatt is reasonable and free of falsity as a maner of law ~ a cause for celebration at the
FTB since such treatment of a California resident would be unlawful and subjeet to redress under
California's Constitution and statutes. The FTB conduct reflected in the record against Hyart now :
becomes a "hunting license” for the FTB, where everything it has done against Hyatt may be done with
impunity against other Nevada residents. Even deceptive, unauthorized, quasi-subpoenas may now be
directed at Nevadans with this Court's blessing in the FTB's most-certain future efforts 10 1arget former
Califomia residents who have moved to Nevada, Private addresses for celebrities living in Nevada,
along with their social security numbers and allegations of possible criminal accoumability 1o
California, are now Nevada Supreme Court-approved methods to achieve the FTB's abjectives ‘against
wealthy Nevada residents, as the June 13 Order has determined 1hat these are reasonable invasions of a
Mevada citizen's privacy rights as a matter of law. And under this Court's new standard, amy tort claims

brought by a Nevada citizen against the FTB will, if not summarily dismissed at the district court Jevel,

L' Infra, al 9-10,

B Petition, ot 6-8.

" Cox Depa., pp. JU77 {Appdz, Exh, 16]; Les Depo., pp. 268-69, 405 (dppdx., Exh. /7],

Les Depo., pp. 264, 402 - 03 [Supp. Hyst Appendix, Vel. XIV, Exh, 49],
' Hyat Affid,, ] 164 [Appdnx, Exh. 7).

Jovanovich Depo., pp. 50-52, 168, 185-86 [Appde, Exh 23]; Cowan Affid, 1138 10 7] 41 [Appdx., Exh, 6],
" Les depo., p. 10 fdppdy. Feh, 7).
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enjoy a de nove review by this Count as 1o the facis, and, unless they are found to be more egregious
than those against Hyatt, be ordered dismissed in the disirict courts,
1L Substaniial, probative evidence supparts Hyatt's invasion of privacy claims.

A Substantial evidence of the FTB's illcgal disclosures of Hyatt's private facts.
As Hyatt briefly addressed in fooinote 1 of the Petition, Hyatt's invasion of privacy claim for

disclosure of private facts encompasses both the newer, well-recognized claim for invasion of
informational privacy as well as the more traditional claim of public disclosure of privaie facts. The
district court so found in liberally construing Hyan's claims as consistent with Nevada's notice-
pleading standard.” Hyan summarized the supporting evidence in the Petition and through various
exhibits antached 10 the appendix submitied with the Petition. Hyatt's additional invasion of privacy
claims are inferrelaled with this claim, and each is supporied by the evidence summarized in the
Petition, and further by the additional evidence summarized below.

B. Substantial evidence of the FTB's intrusion upon Hyatt's seclusion.

Elements of claim:(1) an intentional intrusion (physical or otherwise);
{2) on the solitude or seclusion of another; and (3) that would be highly
offensive to a reasonable person.”

2. Supporfing evidence:

In addition 10 the evidence summarized in the Petition, affidavits and depositions have
established the following facts, which give rise 1o the inference that the FTB unreasonably intruded
upen Hyatt's seclusion. First, FTB auditor Sheila Cox made at least three trips 1o Las Vegas 1o
investipate Hyatt. During these visits, Cox contacied neighbors and other fellow Nevada residents with
whom Hyatt either in the past or in the future has had or might reasonably expect 10 have social or
business interactions. and she either disclosed or implied 1o them that Hyatt was under investipation in
Californiz.* On one trip she 100k a colleague, Candace Les, on a covert visit to Hyatt’s Las Vegas
home™ — after the audit was over”™ — and took & trophy photograph of Les standing on Hyatt's

property in front of Hyatt's residence.” This corroborates Les' testimony that Cox was obsessive in her

zeal 1o "get" Hyatt, personalizing the avdit in ways that were clearly not "standard" and should be found

' Mev. R. Civ. P, Rule B(e).
Petition, at 1-5. ;

? Cox Depo., pp. 426-27, 957, 1329-30, 1873 [Appdx., Exh. 16]; Hyan AfRid., § 129 [Appdy., Exh. 7).
Les Depo., p. 42 [Supp. Hyan Appendix, Vol. XIV, Exh. 49],

* Les Depo., pp. 54 - 55 |Supp. Hyzit Appendix, Vel. XIV, Exh. 49].

* Les Depo., pp. 264, 402 - 03 [Supp. Hyatt Appendix, Vol, XIV, Exh. 49].

5
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tortious. Because the audit was closed, FTB policies forbade this curiosity-driven visit as unavthorized
stalking.” Because the visit was for a nontax purpose, the surveillance was forbidden by the Taxpayers®
Bill of Rights.** Because the visits were forbidden by FTB policies, Cox's surveying of Hyati’s former
apanment and his Las Vepas home violated California’s privacy act and published FTB procedures.™
Cox also made three or more 1rips 1o the neighborhood of Hyatt's prior residence in La Palma, which
trips included unannounced visits with residents of Hyatt's former neighborhood and guestions abow
private details of Hyan's life.** All of these facts and circumstances, 1aken together, suppori Hyatt's
claims that he was singled out, by FTB actions which should be found tortious, for unlawful purposes,
to further ambitions of FTB auditors and the revenue-enhancing goals of the FTB.

The FTB contacied over one hundred sources, including three newspapers, a dozen neighbors,
the Licensing Execulive Society, and Hyatt's Japanese licensces, causing the inference that Hyatt was
under a cloud of suspicion,*’ The FTB, through its investipative actions, and in particular the manner in
which they were carried out in California, Nevada and Japan, imruded into Hyatt's solitude and
seclusion. The intrusions by the FTB support the inference that any reasonable person, including Hyat,
would find them 1o be highly offensive.” Even if these intrusions were part of a "standard” FTB
investipation, this is not a defense 1o this tort, which only requires that the intrusions be intentional,
affect the seclusion of another, and be highly offensive 10 a reasonable person. Clearly, the intrusions
were intentional; they affected Hyatt's seclusion; and would be highly offensive 10 a reasonable person

under the circumstances.

" Les Depa., pp. 54 - 55 [Supp. Hyant Appendix, Vol. X1V, Exh. 49],
California Revenve & Taxation Code § 21014, forbidding any FTB employee from conduct ing an investigation or surveillance
f eny person except for tax purposes. For purposes of the prohibition, the Legislature defined investigation as "any oral or
iren inquiry” and surveillance as “the menitoring of persons, places, or events by means of . . . overt or covert observations,
phaotography, or the use of informanms.” )
¥ California Information Practices Act of 1977, Civil Code § 1798.14; Disclosure Manual, Exhibit 118 &t H 06708 [dppedt,
Exh. 3] ("employees shall not access ar wse personal or confidential information about individuals meintained by the deparment
without a legal right to such information as provided by law and a ‘need 1o know® 10 perform hisher official duties,") (Emphasis
fadded.)
| Cox Depo., pp. 1158, 1161, 1165, 1176 [Appdr, Exh. 16}; Les Depo, pp. 24-25, 385-86 [Supp. Hyan Appendix, Vol. XIV,
Exh, 49].
" Cax Marrative Repart [dppdr., Exh. 13].
[ See, eg, Hyatt ATRd, §129-138 [4ppdx, Exh 7).
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C. Substantial evidence of {he FTB's casting Hyatl in a false light.

1. Elements of claim: (1) giving publicity to a matier concerning another; (2) that
places the persen in a false light; (3) that would be highly offensive 10 a
reasonable person; and (4) that the actor had knowledge of or acted in reckless
disregard as 1o the f: a.lsit’y of 1he publicized marter and the false light in which the
other would be placed.

2, Supporting evidence:

The evidence summarized above and in the Petition is fully applicable 1o this claim as well,
Moreover, the California Revenue and Taxation Code, and the laws and regulations compiled in the
FTR disclosure education materizals, forhid disclesure of personal information about a taxpayer to
anyone, even to other auditors, who have no need to know. But Cox told Les about the murder of
Hyvatt's son — and called him a "freak” because of it. She disclosed 10 Les her unsuccessful attempts 1o
start special investigations to investigate Hyatt for fraud, showed Les the namative report, audit papers,
and position Jetiers that lay out extensive detail abowt Hyatt's personal life and finances, disclosed to Les
aliernative theories 1o 1ax Hyatt, told Les of her mectings with higher-ups on the Hyan case, and talked
about Hyatt incessantly.* Cox talked about the case "constantly,” "year afier year," She talked about
the Hyatt case so much and was so unwilling 10 Jet it go — even afier it was closed — that Les
concluded she was so "fixated” and "obsessed” with it that she was beginning 1o create a fiction in her
own head about it

She told Les sboul Hyatt's Las Vegas apariment, and his Las Vegas home and his former
California house — referring 10 his old house as a "dump,” falsely siating 7t contained a "dungeon,” and
calling Hyatt "a bad man." She falsely alleped 10 Les that he had several Californians on the lookout for
the FTB: a "secref" Chinese "gook” girlfriend named Grace Jeng, a "one-armed man,” and other
"ghouls."* She disclosed facts to her friend about his family members, his colon cancer, his patent
business, the amount of taxes at issue, her first trip 10 Las Vegas, her several trips to La Palma, her

interviews with Hyatt's Nevada landlord, the tenor of her dealings with Hyatt's 1ax representatives, and

KT See Resimement (Second) of Torts § 652E (1977). Counts have held, however, that to recover for false light, the subject of
publication need not necessarily be false. See, e.g., Dougluss v, Hunler Mogarine, 769 F.2d 1128 (7th Cir. 1985), cert. denfed,

F:_’: L1.S. 1094 (1986) (reasoning 1hat use of a photograph out of context was grounds for recovery on false light theory even

hoogh photograph was nal "false.™)

4 See Les Depo., pp 10411, 24:26, 42, 49-51, 94-95, 103 - 104 - 105, 113-114 , 125126, 140-141, 141142, 143-144, 167-168

171-172, 176; 181-82, 245-246; 253-255, 263, 268-269; 275, 345-56, 357-358, 371, 375-376, 185-389, 391 respectively [Supp.

Hvatt Appendix, Vol. XIV, Exh, 49].

4" See Les Depo., pp. 59 - 60, 61 -63, 167 - 168 |Supp. Hystt Appendix, Vol. XIV, Exh. 49).

 Les Depo., pp. 10, 25, 172, 176 [Supp. Hyan Appendix, Vol. X1V, Exh, 49].

?
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that the Hyatt audit was one of the Jargest, if not the largest, in history.” Cox obtained writien
statements only from Hyatt's estranged relatives and not from his friends, associates and other family
members, !

During the FTB's contacts with Hyatt's neighbors, rrade association, licensees, employces of
pauronized businesses, and povernmental officials in Nevada, the FTB disclosed that Hyatt was under
investigation in California,* and engaged in other conduet that would reasonably cause these persons 1o
have doubts as to Hyatt's moral character and his integrity.® In short, the FTB's actions in conducting
interviews and inlerropations of Hyatt's neighbors, business associates, and other Nevada residents, and
its conduct in issuing deceitful, unauthorized "Demands to Furnish Information® gave the false, yel
distinet, appearance that Hyatt was a fopitive from California being investigated as a tax cheater.”

In so doing, the FTB: (1) gave publicity 10 a marter conceming Hyatt; (2) placed Hvatt in a false
light; (3) which was highly offensive to Hyatl, as it would be 10 any reasonable person; and (4) which
the FTB had knowledge of or acted in reckless disregard the false light in which it would place Hyat.
1. Substantial evidence supporting Hyatt's abuse of process claim.

A. Elements of claim: Government agencies cammit abuse of process when their demands
for information are motivated by an Emﬁn‘per purpose, such as 1o harass the 1axpayer or
put pressure on him 1o settle a collateral dispute, or for any other purpose reflecting on
the good faith of the particular investigation® An agency that acquires information in
an nvestigation by fraud, deceit, or trickery commits an abuse of process,”

B, Supporting evidence:

The FTB sem numerous Nevada business and professional entities and individual residents
“quasi-subpoenas” entitled "Demand to Furnish Information,” which cited the FTB's authority under
California law 10 issue subpoenas and demanded that the recipients thereof produce the information
concerning Hyatt.™ Moreover, these Demands were captioned on behalf of the "People of the State of
California” and were prominently identified as relating to “In the Matter of: Gilbert P. Hyatt", thus
[ Ford Depo., pp. 148-55 [Supp. Appds., Exh 4],

" Hyatt Affid, W 117, 118, 174, 175 fAppdx., Exh. 4].
" Appdy., Exhs, 9-10.

r £.g., Chang Depo, pp. 32-33 fSupp. Appdx., Exk. 32].
! See, e.p, Hyatt ATGA.Y 129, 143-44 [Appd., Exh. 6],

" Unired Siates v. Tweel, 550 F.24d 297, 299 (3th Cir. 1977).
SEC v. ESM Guovernmeni Securities, fnc., 645 F.2d 316, 317 (5th Cir. 1981).
FTB 01882, 01888, 01890, 01892, 01894, 0] 8%, 01897, 01908, 01910, 01212, 01914, 0 538, 01940, 01964, 01992, 02043,

54, 02069, 02081, 02083, 02085, OZ08T, 02008, 02100, 02294, 02296 [Hyvat Appendix, Vol. V11, Exh. 11 (Exh. 13 attached
hereta)].

AA002470



AA002471
Docket 84707 Document 2022-31912



=T - I I - T ¥ T N P X 1

EM”I—IHH_—“-_HH._‘
= - - O T S P

24

25
26
27

creating a reascnable inference that a tax, criminal or punitive investigation of Hyart had been
instituted. The FTB has never claimed that it sought or received permission from any Nevada court or
any Nevada government agency 1o send such "quasi-subpoenas” into Nevada. Many Nevada residents
and business entities responded with answers and information concerning Hyatt. These "quasi-
subpoena” Demands on their face support the inference that they were caleulated to coerce Nevada
residents into responding through deception, fear and intimidation. In contrast, more polite
correspondence requesting, rather than demanding, information, was sent 10 Nevada officials such as
Governor Bob Miller, Senator Richard Bryan and others who were not sent the illicit “Demands”. The
inference can be drawn that these individuals would have recognized the absence of any authority for a
Cahfornia tax agency to "Demand® information from a Nevada resident and would have taken offense at
such a "Demand."*

The Demands wrongfully diselosed Hyatt's social security number and in some instances his
private address. Contrary o the requirements of the California privacy act, the FTB did not first goto
Hyatt; insicad, the Demands were sent without his knowledge, Contrary 1o the same act, the Demands
did not disclose 1o the Nevada recipients that they were voluntary, since California has no power to
subpoena information directly from Nevadans. Contrary 1o the same act, the Demands did not require
the recipients to agree to keep Hyatt's personal information confidential, Contrary 1o the California
Financial Privacy Act and the Discovery Statute in California, Cox questioned Hyatt's Jawyers,
accoumants, and financial institoiions without H}faﬂ's.knuwiedge or consent and without first sending
Hyatt the required Notice to Consumer. And Cox wrote 1o twa of Mr. Bvatl’s most sensitive Japanese
customers, enclosing portions of sensitive, confidentia) multi-million dollar patent licensing
agreements, showing that he may have violated the confidentiality clause of the agreements. A
reasonable inference is that these actions were inlended 1o damage Hyatt's business relationships,

Moreaver, afier consulting with Anna Jovanovich,” Cox began sending out the Demands For
Information. She sent out more Demands to third parties on fhe Hyatt audits than some auditors sent

out in their entire careers.™ She did so without first ascertaining that the third party was uncooperalive,

“ H 01715, 01716 [Supp. Appeix,, Exh. 33].

" 1991-tax-year audit workpapers, FTB 100139 {Supp. Appdy., Exh, i4].

"' Ford Depo., pp. 51-92 (Supp. Appds., Exh.43]; Shigemitsu Depo., p. 187 [Supp. 4ppdx,, Exh. 417, Alvarado Depo., p. 44,
Supp. Appdr, Exk. 357, 8. Semana Depo,, pp. 32-83 [Supp, Appdr., Exh. i6], B. Gilbert Depo., pp. 35-36 [Supp. Appdr. Exh,

9
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I Jas required by the FTB’s Residency Manual ® She did so without first seeking the information from the
2 {1axpayer, as required by law.*® This invasion of Hyatt’s privacy has been condemned by the auditors
3 |who have been asked about it.*" A reasonable inference can be drawn that these actions were
4 Jundertaken with an illegitimate purpese, 1o further personal and institutional goals at Hyat's expense,
5 |rather than for legitimate, residency audit purposes.
6 |TV. The Court has overlooked or misapprehended the law in considering an issue never
raised in the FTB's petition for extraordinary relief.
& Since Srare v. Thompson® was decided in 1983, Hyatt has not found any instance like this one,
3 where the Count pranted a petition for exiraordinary rélief. on the ground that the district court erred in
y denying summary judgment because the plaintiff did not establish sufficient probative evidence, Here,
1% 1 ihe Coun specifically stated that "[b]ecause this case implicates the principles of Full Faith and Credit
H and comity, which are of great importance with respect 1o interpreting each siate’s sovereign
12 responsibilities and rights, we elect 10 exercise our extracrdinary writ powers."® Despite the Courl's
13 | stated ground for entertaining the FTB's petition, the Court has granted the FTB relief on grounds never
14 N raised in its petition.*” Hyatt is similarly unaware of any opinion in which this Court granted
15 Yextraordinary relief on a ground which was never raised by the petitioner. Such a notion is contrary 1o
16 Jestablished precedent holding that "the burden on the party seeking exwaordinary relief is a heavy
17 |one."** By granting the FTB's petition on grounds never raised in the petition, the Court has
18 |disregarded its own precedent and completely relieved the FTB from its heavy burder.
19 If, in fact, the Court intended 10 establish new palicy related 1o writ practice and retum to pre-
20 | 1983 authority under which the Court reviewed denials of summary judgment mations based on
21
377, Nia Depo., pp. 178-179 [Supp. Appdx. Exh. 43].
22 FTB 00844 [Supp. Appdx, Exh 387 (To obtain information from wncooperanive third parties, the suditor should use the

and for Information Form (FTB Form 4973).) (Emphasis added.)

Information Practices Act of 1977, California Civil Code § 1798.15 (“Each agency shall collect personal information 1o the

est extent practicable directly from the individual whe is the subject of the information rather than from another source.”)

Mlia Depo., p. 248 [dppdx., Exh, 42]; Banche Depo. p. 439 [Supp. Appdy., Exh, 407,

'99 Nev, 358, 662 P.2d 1338 (19%3), _

Order, June 13, 2001, a1 3.

id., a1 3 (The Coun specifically recognized thet neither party addressed the sufficiency of Hyat's evidence.).

Powlos v, District Cowrt, 98 Nev. 453, 652 P.2d 1177 (1982}, In Pewlos, alihough the plaintiff failed 10 suppon his oppasition

o summary judgment with anmy affidavits or other evidence as required, the district court did not grant the defendant's motion for

ummary fudgment. This Court denied the defendant's petition for 8 writ of mandamus cancluding that extraordinary relief was
wartanled beceuse there was "no substantial issue of public policy or precedential value in this case, and . . . no compelling

reasan why [the Court's] intervention by way of extraordinary writ fs warrented.” Jd, gt 455-56, 652 P.2d 51 1178,
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sufficiency of the evidence, it should simply deny the FTB writs on the grounds advanced by the FTB,
then remand this matter to the district cour for further proceedings. Then, an appeal can be taken with
an appropriate lower court record, appellate court briefing and arpument, and ultimate decision by this
Court. This process would avoid what happened here: this Count essentially BCUng as a super trier-of-
faet thraugh its independent review of a record, which, although large, was not complete (the parties
had not completed discovery, which was staved by this Court). Moreover, the court’s duty reparding
ppeals from summary judgment has always been 10 scour the record 10 see if there are material issues
of fact in dispute thai would entitle the non-meving party lo a irial on the merits, which is ahvays

| favored. And it is well-established that an appellate ribunal may not weigh the facts, as the court has
done here,

V. The Court has overleoked or misapprehended its own standards regarding review
of denials of summary judgment motions.

The essential test for this Court in reviewing Hyart's Petition for Rehearing is whether the
evidence presented on the FTB's summary judgment motion and reasonable inferences from that
evidence, which must be drawn favorably ro Hyat,* meet all the elements of one or more of the claims
in Hyait's First Amended Complaint* Hyati's facts and the reasonable inferences drawn therefrom
entitle him 1o his day in court 10 arpue that the FTB, in and afier 1993, underook a conceried effort 10
illicitly exact funds from him through fraud and the commission of the other torts that were all utilized
to achieve its ultimate, unlawful objectives. As part of the FTB's outrageous attempt to develop a
colorable claim against Hyatt, the FTB implemented a strategy which resulted in all Hvatt-adverse
facts accepled as true, and the disrepard of al) Hyan-supportive facts. The results of this strategy were

two FTB audit assessments of enormous amounts. Hyatt is entitled 10 show that the FTB audils were

WA #2 Limired Liabiliy Co. v, Raing, 113 Mev, 1151, 1157, 96 P24 163, 167 (1997) ("In deciding whether summary judgment
i5 appropriate, the evicence must be viewed in the light most favorable o the party against whom summary judgment is sought;

facrual allegations, evidence, and all reascnable inferences in favor of that party must be presumed correct. . . . A litigant has
i right 1o trial when there remains the slightest dowbt as 1o remeining issues of fact."),

As the Court js aware, Judge Saitte dismissed the declaratory relief count from Hyet's First Amended Complaim when she
ted that aspect of the FTE's Motion for Judgment on the Pleadings. In that count, Hyatt had sought a declaration gs 1o when
became a Nevada resident in September, 109] {per Hyatt) or April 1992 (per the FTB), Therefore, the FTB' references to
facts in Hyan's First Amended Complaint and its assersions as to “undisputed” facts which pertain to Hyatt's residency in 199)
and J992 are no longer pant of Hyat's claims for relief, the district coun having properly exercised her fanction as a gate-keeper
make sure that sufficient evidence was presented on the claims which she allowed 1o proceed (no formal amended complaint
filed, or needed 10 be filed, by Hyatt afier Judpe Saina dismissed the declaratory judgment claim as 1o residency on the FTH
Mation for Judgment on the Pleadings).

11
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invasions of his privacy, violations of the FTB's express promises and commitments to him, abuses of
process, and fraud. Even the U.S. Congress has criticized the FTB in the Congressional Record for the
types of acts complained of by Hyatt.*” All Hyant wanted was a fair audit, and the FTB promised that to
him. Hyatt is entitled 10 preseni 10 a jury his evidence and theories of the case, that the FTB's promises
were never intended 10 be kept and that Hyan was sinpled out for extraordinarily unfair and damaging
treaiment because of the FTB's instilutional needs to justify 1ts audit (and the auditors' personal poals of
advancement) by assessing large taxes. imerest, and fraud penalijes.

The FTB has repeatedly accused Hyatt of placing his own "spin” on the facts, and Hyan fully
expects the FTB's answer to Hyatt's petition for rehearing to again attack the facts which suppont each
element of Hyatt's claims. Of course, "spin” is just a derogatory expression for a party arguing its
version of the Tacis and ih: inferences which those facts support, an essential part of our adversary
sysiem. If what the FTB derisively calls "spin" is, in fact, a reasonable inference which a fact-finder
can draw from the evidence, then this Court's June |12 Order adopis a new standard under which
inferences will no longer be permitted to satisfy the elements of a party's claim. In essence, any civil
case will require "smoking gun" direct evidence of each element of each claim, and circumstantial
evidence and reasonable inferences will not be available 1o establish such elements for the fact-finder.
Clearly, such a drastic change in civil practice should come only after an appropriate distriet coun
proceeding and appellate record made with an understanding that those are the rules which now govern
civil practice. Hyatt should not be the one to suffer when his case is used as the vehicle for
implementing, in an unpublished order, such major changes in civil praciice.

of mum.e, the FTB has and will undoubtedly put forth its own version of the facts, based on its
own inferences which it wants this Court to draw (i.e., that it conducted a "standard", fair investigation
perfecily within the bounds of i1s autherity). But our adversarial system has always relied on the fact-
finder to resolve those issues: does the fact-finder accept Hyatt's evidence that the FTB was mativated
1o and did conduet a biased, unlawful and tortious investigation resulting in great personal and
professional benefits 10 the FTB and its auditors, all at Hyatt's expense? Or does the fact-finder :Ell.‘.ﬂep1

the FTB's contention that its auditors merely followed their procedures in conducting a standard

[ Vel, 145 No, 114 - Pan 11l Congressional Record (pp. E1773-75) [Supp. Appds. Exh.46].
12
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1 finvestigation? This Count stepped into that fact-finder role, as if it were a panel of jurists, and decided
2 1o accept the FTB's version of the facts over Hyat's.* Again, such a change in this Court's appeliate
3 |role should be pronounced in a published opinion, followed by a remand 1o let the district court review
4 |the evidence under this new standard governing 1he relationship berween the district courts and the
5 |Supreme Court,
6 | VL The Court has overlooked or misapprchended the law regarding the FTB's
immunity in California for the conduct at issue,
1 In fooinote 7 of its June 13, 2001 order, the Courl cites 1o Section 860.2 of the Califomia
B . ; i
Government Code and Mitchell v. Franchise Tax Board® for the proposition that California accords its
? government agency immunity for intentional torts. But the statute’s plain language provides immunity
19 in California to the FTB and its employees in regard to "insthuing” 2 1ax oceeding. 1t does not apply
ploy pr PR
B in this 1or case because Hyatt's claims are not based on the FTB insiiruiing a procedure or action to
¥ ng
12 collect taxes. Moreover, Mirchell held that the plaintiff's claims were all directly based on the FTB's
iy
13 Vinstitution of an action or oceeding 1o collect 1axes against the laxpayer and placement of a 1ax lien on
pr [ E ay
19 Vihat individual's property. While the very fact that the FTB initiated an audit against an individual
15 | cannot be the basis of a tort claim, this is pot the basis of Hyatt's suit. Here, as repeatedly stated
16 Hhroughout this lawsuit, Hyatt is not attempting 1o nor is interfering with the tax protest proceeding in
B Y pling P p ng
17 ]California.” Moreover, California’s Constitution and California’s privacy laws forbid the FTB from
18 Jergaging in the conduct now alleged by Hyatt and waive sovereign immunity for such conduct,™
19 F'The majority of the "lacts” stated by the FTB relate ic whether the FTB had good reason 1o infiiate an audit of Hyatn. Hyan
does not challenge the FTB'% right 10 conduet residency aodits, or its right 1o audit him, His tont claims, instead, deal with the
20 [FTH's conduct in performing its audit. This Coun's June 13 Order reaches the meerits by deciding that the FTB's conduct was not

bad that it gives rise to a 1on claim, which is the traditiona] fact-finder role. This Court, then, is signaling its willingness to

eveluate whether the conduct of a particular FTB investigmion was {or was not) ord inary and ressonable,

183 Cal.App. 3d 1132, 228 Cal Rptr. 750 (1 DBE).

Martivez v. City of Los Angeles, 141 F.3d, 1373, 1379 (5th Cir. 1998) {"Here, [PlaimifT]s’ allegations, go bevond the contention

hal the LAPD officers acied improperly in deciding 10 seek his arrest, He allepes they acted negligently in conducting the

investigation . . ., end they caused his arest and imprisonment in Mexico,”); see also Bell v. Siate, 63 Cal.App. 4th 919, 929,

4 Cal.Rpir. 2d 341 (1928) (holding no immunity under Cal. Govi. Code § B21.6 1o slate investigators for conduoct in executing

search warrant), Section £21.6 of the California Government Code provides immunity for public employees for "investigating
prosecuting any judicial or administrative proceeding.”

"' The evidence is undisputed that this case has not interfered with the 1ax proceeding. Hyen's Opp. 1o Mot. for Sum, Judg,, pp.

55-56 [Supp. Hyan Appendix, Vol. V11, Exh, 11] snd Cowan affid., 11| 43, 44 [dppds. Exh. 6],

“California Constitution., At 1, Sec. | (providing that dissemination of data gathered on or about an individua) by state sgencies

is Megal and actionable as invasion of privecy). The California Supreme Court has held that the primary purpose of the
onstitutionel amendment was to provide protection against the encroachment on personal freedom caused by incressed

urveillance and data collection, Whire v. Davis, 333 P.2d 222, 234 (Cal. 1875). The legislative history of the amendment

manstrates that it wes intenced 1o prevent the improper use of information properly obtained for a specific purpose, for
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1 | California cannot therefore object if held liable in Nevada for conduct not protecied by its own
immunity statute and for which its own laws provide relief 1o an aggrieved party.

Hyatt's invasion of privacy claims are imemrelaied and stem from the FTB's iron-clad,
Constituticnally-mandated requirement that it respeet and not invade Hyvatl's privacy, The Court's order
of June 13, 2001 properly cited 10 Nevada law relating 1o invasion of privacy,™ but the analysis does not

stop there. When "suditing” Nevada residems, the FTE as a public agency of the Suaie of California

=1 & A B W kD

must comply with its intemnal, statutory and Constitutional privacy obligations — obligations entirely
g [consistent with Nevada law on invasion of privacy.™ Otherwise, Nevada residents targeted for audit by
g |the FTB have fewer riphts and Jess privacy than their courterparts in California: a result that neither the

19 |Court nor the citizens of Nevada would find palatable.

11 v Conclusion,
12 For the aforementioned reasons, rehearing and remand should be granted in order 10 afford
13 [Hyan the opportunity to be heard on what this Court found, sua sponie, 1o be the delerminative issue.™
14 Before the count rules in a writ petition on an issue which it declares as determinative of Hyatt's entire
15 |case, and which he was not allowed 10 address (because under N.R.AP. 21, Hyatt was ordered 1o file an
16 answer "directed solely to the issues of arguable cause apainst issuance of an alternative or peremptory
7 writ...") he should be given the right o be heard on the issue. Where this court thinks a writ may
ia appropriately issue on a ground not even raised, requested or addressed by the party requesting the writ
0 (the FTB), the appropriate remedy is noi 1o grant the writ where the prevailing party in the Jower court
- (Hyan) has been precluded from refuting that ground.
2 The effect of the Court’s broad, sweeping Order is 1o close the doors of Nevada's courts and
prevenl any Nevada resident from bringing an action in Nevada for toris committed by a sister state
22
agency. The facts discussed above show clearly that this is not a case built “en gossamer threads of
23
24 - .
ample, the use of it for another purpose or the disclosure of it 10 some third party. Jd ar 234 n.11, Califormia Information
24 |Practices Act (Cal. Civ. Code § 1798 & seq.} (also providing that improper dissemination of information gethered by state
gencies is actionable apainst the siate and allows claim 1o be brought in "any court of competent jurisdiction™).
26 Order, June 13, 2001, n. 13.
™ See Hyan Opp. 10 FTB Mot for Sum. Judg,, pp. 21-26 [Appdkx, Exh, 27].
27 Al g subsequent hearing before Judge Saitta on July 10, 2001, the commented, with & smile, *] got reversed in the supreme
on an issue that wasn't even ralsed in the appelizre briefs.” (UnofTicial Transcript page 4, lines 21-23, artached hereto as
28 Appde. Bxh, 47, but this was not a formez] pant of the record, since this hearing took place afier this Court's June 13 Order.)
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speculation and surmise.”™ Nore of the 1ortious acts committed against Hyatt, now a 10-year Nevada
resident, are triable in a Nevada court under this Court’s June 13 Order, even torts commitied entirely in
Nevada, because that Order takes over the role raditionally (and appropriately) entrusted 1o the fact-
finder.

Finally, this is an extremely high profile matter,” and a decision like the June 13 Order which
appears to depart from established procedures and precedents of this Court on writ practice and
summary judgment standards should be fully argued and briefed before being resolved, before trial, by
this Court. As this Court recognizes, “the Jaw favors trial on the merits.”™ 1f Hyan is to be denied a
trial on the merits, then at a minimum he should be allowed 1o fully arpue and brief the issue under any
new summary judgment standards which this Coun seems 10 enunciale and find determinative in its
June 13 Order.

Accordingly, Hyatt respectfully requests that this Courl vacate its June 13 Order, jzsve an order
denying the FTB writ petition as 1o the grounds for relief asserted therein by the FTB, order the recall of
any summary judgment entered pursuant 1o the June 13 Order, and remand this matter for trial on the
merits. The Court should alsc review the extensive record of the Discovery Commissioner and the
distriet court on the second writ (Dockel No, 35549, which would no longer be moot, as it was under
the Court's June 13 Order) and deny that FTB writ petition as well, ordering the FTB to provide the
ordered discovery. Aliernatively, Hyatt respectfully requests that this Court remand this matter 1o the
district court 1o evaluate Hyatt's evidence in light of the standards for writ practice and SUmMMary
judgment review which the Court establishes in its order following rehearing,

DATED this__ day of July, 2001 HUTCHISON & STEFFEN
BERNHARD & LESLIE, CHTD.

By

Feter C. Bemhard, Esqg.

" Bulbman, Ine. v, Nevada Bell, 108 Nev. 105, 825 P.2d 588 (1582),

For example, immediately afier this Court's order, the FTB was publicly louting it before its Franchise Tax Board Advisary
Board, “FTB Attomey Ben Miller . . | reported that the Nevada Supreme Courl susteined FTB auditor efforts in the high-profilke
Hyatt residency case, The taxpayer had asked the court to halt the FTB audit as ‘too introsive.” In a non-written epinion on June
13, the Nevada Supreme Coun held that a Nevada trial court should have granted the FTH's request for summary judgment. Mr.
Miller, who hes been with the FTB for 31 years, expressed extreme satisfaction with the ovicome.” (California Taxpaver's
Association, Caltaxletrer, Val, XIV, No. 26, July 3, 2001, p. 3, [Supp. Appde., Exh. 45).
™ Hame Sav. Ass'n Nev. Sav. & Loan Ass'n et al v. Aetna Carvalyy & Surety Ca., 109 Mev, 558, 563, 54 P.2d 851, B54 (18%3),
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BILL LOCKYER

Attorney General

RICHARD W. BAKKE .

Supervising Deputy Attorney General

FELIX E. LEATHERWOOD, Admitted per SCR 42.
GEORGE M. TAKENOUCH]I, Admittedp per SCR 42
Deputy Attorneys General

THOMAS R. C. WILSON, ESQ.

Nevada State Bar # 1568

JAMES C. GIUDICL ESQ.

MNevada State Bar # 224

JEFFREY A. SILVESTRI, ESQ.

Mevada State Bar# 5779

BRYAN R. CLARK, ES0Q).

Nevada State Bar #4442

MeDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 873-4100

Attomeys for Defendant Franchise Tax Board

IN THE SUPREME COURT OF THE STATE OF NEVADA

* % % W
FRANCHISE TAX BOARD OF THE Case No. 36390
STATE OF CALIFORNIA, Consolidated with Case No. 35549
Petitioner,
RESPONSE TO ERRATA

Vs,
EIGHTH JUDICIAL DISTRICT COURT
of the State of Nevada, in and for the
County of Clark, Honorable

Nancy Saitta, District Judge,

Respondent,
and

GILBERT P. HYATT,

Real Party in Interest.
/

Petitioner, Franchise Tax Board of the State of California (“FTB") hereby

responds to the Errata filed by Real Party in Interest Gilbert P. Hyatt (“Hyatt™) on August 10,

2001 to his Supplemental Petition for Rehearing in the above-referenced case.

|
|
Ny

2810

None of the Errata by Hyatt satisfy the requirement that he produce sufficient facts
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indicating a genuine dispute that the acts of the FTB during its investigation constituted
intentional torts. See, June 13" Order at Footnote 12.

ERRATA NO. 1:
At page 12, line 23 - page 13, line 3 of FTB's Answer to Hyatt’s rehearing request, FTB

Bercin FraMkovicH & Hicks wee

ATTORMEYy AT LAW
141 RIDGE STREET - PO. BOX 2570
g ADA—BISOfTET0 = ol =
zﬁ-xm-uﬁ:mﬁn-im = 2 M e - W kW R -

B

McDonaALD Carano WiLson McCo
—
LY e ]

said;
Hyatt argues that Candace Les claimed the “audit narrative report re Hyatt was
“fiction,” and cites to Candace Les’ deposition as support. Supplement at page 1,
line 19 and n.7. However, the cited pages 10 and 25 of that deposition do not
discuss Les’ opinion of the audit, and pages 172 and 176 of the deposition are not
attached as exhibits. In short, there is no evidence of Les’ opinion of the audit in
the portions of the record cited by Hyatt, and nowhere does Les state that the

I report was “fiction.

In response, Hyatt has now submitted his Errata No. 1 to footnote 7 of his Supplemental
Petition:
Emrata No. 1: Footnote 7: “[Appedx., Exh. 17]” should be “[Supp. Hyatt

ﬁpgﬂndix, Vol XIV, Exh. 49]" (change citation to official record, rather than to
Rehearing Appendix).

u By doing so, Hyatt now cites the Court to where pages 172 and 176 of the Les Deposition can be
found. The impression Hyatt attempts to convey is that he now has produced sufficient facts to
support rehearing. See footnote 1 to Hyatt’s Errata.

To the contrary, upon examination, pages 172 and 176 of the Les Deposition do not
“produce sufficient facts, indicating a genuine dispute,” that FTB’s acts constituted intentional
H torts. See, June 13" Order at Footnote 12. Those pages of the Les Deposition consist of nothing
more than the personal ramblings and opinion of a terminated employee of the FTB. The cited
testimony bears no relevance to the substantive work of the audit; that is, verifying Hyatt’s claim
of Nevada residency. The work of the audit addressed: where did Hyatt live in Nevada between
September 24 and October 20; whether he was physically present in Nevada during that time;

whether he actually lived in the apartment before the commencement of the lease on November

1" (which was after receipt of the first Japanese payment of $15 million); whether he actually

resided in the apartment thereafter; and what are the physical evidence of presence in Nevada
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through the end of 1991 and the first three months of 1992.
ERRATA NO. 2:

This Errata is to Hyatt’s footnote 10 citing the “affidavit” of one of his lawyers, Thomas
Bourke, who provides a lawyer’s argument, but not evidence of facts as required by the Court’s
June 13" Order at Footnote 12. FTB renews its objections to the Bourke affidavit. See FTB
App. Ex. 19 filed August 7* in support of FTB’s Answer to Hyatt’s Petition for Rehearing and
Supplemental Petition for Rehearing.

ERRATA NO. 3:

This Errata is to Hyatt’s footnote 22, changing the cite to page *268" of the Jovanovich
Deposition to page “168.”

Footnote 22 purports to support Hyatt’s claim of an “extortion” threat to go public if he
did not settle.

Page 168 of the Jovanovich deposition, however, has nothing to do with that subject.
ERRATA NO. 4

This Errata is to Hyatt’s Footnote 27 which Hyatt uses to support his argument that taking
a photograph from the street of his Las Vegas home was tortious because it was more than a
“mere visit” to his house. The photograph was taken in 1995 and showed circumstantial indicia
that the house may have been occupied for some time after Hyatt closed escrow on it April 2,
1992. That helped the auditor give Hyatt the benefit of the doubt that he had terminated his
California residency upon his close of escrow. Taking the photograph is not evidence of
sufficient facts constituting any intentional tort.

RRATA 7 and 8:

These Errata are to Hyait’s footnote nos. 34, 35, 36 and 37, all of which are cited by Hyatt
to support his argument that the 1995 drive-by and photograph of his Las Vegas house were
improper. In point of fact, the audit was still open at that time. Rather than evidence of

~intentional tort; the drive by'and photograph taken from-the street reflected-indicia-of residence
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which the auditor used to Hyatt’s benefit to conclude that he had resided in the house after close
of escrow on April 2, 1992, thereby terminating his California residency.
ERRATA NO. 9;

In this Errata, Hyatt has only cited the Court to a new location for his exhibits. These
citations were included in his original Supplemental Petition for Rehearing, and, nothing in the
cited pages changes FTB’s analysis presented in its Opposition.

ERRATA NOS. 10, 11 and 12;

These Errata are to Hyatt’s footnotes 44, 45 and 46, all of which are cited by Hyatt to
support his false light claim. The appcndix in support of Hyatt’s Supplemental Petition for
Rehearing had included only three separate pages of the Les Deposition cited in footnotes 44, 45
and 46. FTB argued, in pertinent part in its Answer at page 11, lines 25-26:

Additionally, Hyatt repeatedly misstates what is in the record by including quotes

that do not exist in the record and by citing to testimony that most times does not
support the allegations. .

Errata Nos. 10, 11 and 12 now cite the Court to 64 separate pages of the Les Deposition
that were not in Hyatt's appendix in support of his Supplemental Petition for Rehearing. Hyatt
used these same citations in his Supplemental Petition for Rehearing, and has done nothing more
than provide this Court with an alternative location to find the Les Deposition. However,
nothing in that deposition constitutes sufficient facts, indicating a genuine dispute that FTB
placed Hyatt in false light or publicized its investigation outside the scope of the investigation.
ERRATA NOQ. 13:

This Errata is to Hyatt’s footnote 50 and adds page 33 of the Chang Deposition which had
not been included in Hyatt’s appendix in support of his rehearing petition. Page 33 of the Chang
Deposition contains the following testimony:

Q. Did they tell you that they wanted to lock into the Youngmart record

relating to the travel schedule of Mr. Hyatt?

A -“They-didn't-say-that but-they-said they-wanted-to-loolk-inte-some- -
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1 information regarding Hyatt.

2 Q. Did they imply that they were investigating whether or not Youngmart was
3 || cheating on its taxes respecting Mr. Hyatt?

A No. Well, I figured that they were there looking for information relating to
Hyatt and something was wrong with his records. (Emphasis added).

in other conduct that would reasonably cause these persons to have doubts as to Hyatt’s moral

4
5

6 | Hyatt cites that testimony in footnote 50 as support for his argument that the FTB *. . . engaged
7

8 || character and his integrity.” Supplemental Petition at page 8, lines 6-7. The argument is based
9

upon the leading questions, not the actual testimony given by Mr. Chang. Such a distortion of

the actual testimony does not constitute evidence of sufficient facts indicating a genuine dispute

ot
=

11 || that the acts of the FTB during its investigation constituted intentional torts.

Not only has Hyatt distorted the Chang testimony, but also Hyatt has deliberately mislead

in

70
B-1i

the Court by implying the Chang interview was part of the audit. Hyatt cites the Chang
deposition as an example of how the audit caused third parties “to have doubts as to Hyatt’s
moral character and integrity,” Id. But Mr. Chang was interviewed by an investigator from the

California Attorney General’s office as part of FTB’s trial preparation in defense of this case. It

Thoot b brseidn

L]
5]

| was not done as part of the audit as Hyatt falsely portrays it.

18 | ERRATA NO. 14 and 15:

19 Footnote 54 and 55 provide this Court with nothing more than a new location for copies

o

20 || of FTB’s Demands for Information. This change does not alter FTB’s analysis presented in its
21 || Opposition, and does not constitute sufficient facts, indicating a genuine dispute which would

22 || merit this Court granting Hyatt's Petition for Rehearing.

23 I ERRATA NO. 16:
24 This Errata is to Hyatt’s footnote 71, which concerns the on-going administrative

25 || proceedings Hyatt is pursuing in California. The Errata provides the Court with nothing more
~26-|-than a new-location-in the record where Hyatt’s opposition to the summary judgment motion can -
27
28 -5-
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I hereby certify that | am an employee of McDonald Carano Wilson McCune Bergin
Frankovich & Hicks LLP, and that I caused to be served a true and correct copy of the foregoing
RESPONSE TO ERRATA on this 22nd day of August, 2001, by depositing same in the United
States Mail, postage prepaid thereon to the addresses noted below, upon the following:

Thomas K. Bourke, Esq.
601 W. Fifth Street, 8th Floor
Los Angeles, CA 90071

Donald J. Kula, Esq.

Riordan & McKinzie

300 South Grand Ave., 29th Floor
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Thomas L. Steffen, Esqg.
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8831 W. Sahara Ave.
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Honorable Nancy Saitta
Eighth Judicial District Court
of the State of Nevada,
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200 S. Third Street
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Caution
As of: October 8, 2019 11:04 PM Z

Franchise Tax Bd. v. Eighth Judicial Dist. Court

Supreme Court of Nevada
April 4, 2002, Filed
No. 35549, No. 36390

Reporter
2002 Nev. LEXIS 57 *

FRANCHISE TAX BOARD OF THE STATE OF
CALIFORNIA, Petitioner, vs. THE EIGHTH
JUDICIAL DISTRICT COURT OF THE STATE
OF NEVADA, IN AND FOR THE COUNTY OF
CLARK AND THE HONORABLE NANCY M.
SAITTA, DISTRICT JUDGE, Respondents, and
GILBERT P. HYATT, Real Party in Interest,
FRANCHISE TAX BOARD OF THE STATE OF
CALIFORNIA, Petitioner, vs. THE EIGHTH
JUDICIAL DISTRICT COURT OF THE STATE
OF NEVADA. IN AND FOR THE COUNTY OF
CLARK, AND THE HONORABLE NANCY M.
SAITTA, DISTRICT JUDGE, Respondents, and
GILBERT P. HYATT, Real Party in Interest.

Subsequent History: [*1] Writ of certiorari
granted: Cal. Franchise Tax Bd. v. Hvart, 2002 U.S.
LEXIS 7586 (U.S. Oct. 15, 2002).

Writ of certiorari granted Franchise Tax Bd. v.
Hyatt, 537 U.S. 946, 123 S. Ct. 409, 154 L. Ed. 2d
289, 2002 U.S. LEXIS 7586 (2002)

Motion denied by Franchise Tax Bd. v. Hyatt, 537
US. 1169, 1238.Ct. 1012, 154 L. Ed. 2d 911,
2003 U.S. LEXIS 909 (2003)

Affirmed by Franchise Tax Bd. v. Hyatt, 538 U.S.
488, 123 S. Ct. 1683, 155 L. Ed. 2d 702, 2003 U.S.
LEXIS 3244 (2003)

Prior History: Franchise Tax Bd. of Cal. v. Eighth
Judicial Dist. Court of Nev., 2001 Nev. LEXIS 55
(Nev., June 13, 2001)

Disposition: Previous opinion of June 13, 2001
vacated on rehearing. In Docket No. 35549, writ of

mandamus granted in part. In Docket No. 35549,
writ of prohibition granted in part. Stay of district
court proceedings vacated.

LexisNexis® Headnotes

Civil Procedure > Remedies > Writs > General
Overview

HNI[&] Remedies, Writs

Prohibition is a more appropriate remedy than
mandamus for the prevention of improper
discovery.

Civil Procedure > Remedies > Writs > General
Overview

HN2[&] Remedies, Writs

The appellate court may issue an extraordinary writ
at its discretion to compel the district court to
perform a required act, or to control discretion
exercised arbitrarily or capriciously, or to arrest
proceedings that exceed the court's jurisdiction. An
extraordinary writ is not available if petitioner has a
plain, speedy and adequate remedy in the ordinary
course of law.

Civil Procedure > ... > Discovery > Privileged
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Communications > General Overview

Civil Procedure > Appeals > Summary
Judgment Review > General Overview

Civil Procedure > Remedies > Writs > General
Overview

Civil Procedure > ... > Writs > Common Law
Writs > Mandamus

Civil Procedure > ... > Writs > Common Law
Writs > Prohibition

HN3[X] Discovery, Privileged Communications

A petition for a writ of prohibition may be used to
challenge a discovery order requiring the disclosure
of privileged information. A petition for a writ of
mandamus may be used to challenge an order
denying summary judgment or dismissal: however,
the appellate court generally declines to consider
such petitions because so few of them warrant
extraordinary relief. The appellate court may
nevertheless choose to exercise its discretion and
intervene, as to clarify an important issue of law
and promote the interests of judicial economy.

Administrative Law > Sovereign Immunity

Governments > State & Territorial
Governments > Claims By & Against

Torts > Public Entity
Liability > Immunities > General Overview

HN4[X]
Immunity

Administrative Law, Sovereign

Nevada has expressly provided its state agencies
with immunity for discretionary acts, unless the
acts are taken in bad faith, but not for operational or
ministerial acts, or for intentional torts committed
within the course and scope of employment.
California has expressly provided its state taxation
agency with complete immunity.

Governments > State & Territorial
Governments > Claims By & Against

Torts > Procedural Matters > Conflict of
Law > Place of Injury

Administrative Law > Separation of
Powers > Jurisdiction

Civil Procedure > Preliminary
Considerations > Federal & State
Interrelationships > General Overview

Civil Procedure > ... > Preclusion of
Judgments > Full Faith & Credit > General
Overview

Torts > Procedural Matters > Commencement
& Prosecution > Subject Matter Jurisdiction

Torts > Procedural Matters > Conflict of
Law > General Overview

Torts > Public Entity
Liability > Immunities > Sovereign Immunity

HN5[&] State & Territorial Governments,
Claims By & Against

The Full Faith and Credit Clause does not require
Nevada to apply California's law in violation of its
own legitimate public policy. The doctrines of
sovereign immunity and full faith and credit
determine the choice of law with respect to the
district court's jurisdiction, while Nevada law is
presumed to govern with respect to the underlying
torts.

Civil
Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview

Constitutional Law > Relations Among
Governments > Full Faith & Credit
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Governments > Courts > Judicial Comity
HN6[&] Jurisdiction, Jurisdictional Sources

The doctrine of comity is an accommodation
policy, under which the courts of one state
voluntarily give effect to the laws and judicial
decisions of another state out of deference and
respect, to promote harmonious interstate relations.
In deciding whether to respect California's grant of
immunity to a California state agency, a Nevada
court should give due regard to the duties,
obligations, rights and convenience of Nevada's
citizens and persons within the court's protections
and consider whether granting California's law
comity would contravene Nevada's policies or
interests.

Governments > State & Territorial
Governments > Claims By & Against

Torts > Public Entity
Liability > Immunities > Sovereign Immunity

Torts > Public Entity
Liability > Immunities > General Overview

HN7[X] State & Territorial
Claims By & Against

Governments,

An investigation is generally considered to be a
discretionary function, and Nevada provides its
agencies with immunity for the performance of a
discretionary function even if the discretion is
abused.

Tax Law > State & Local
Taxes > Administration & Procedure > Audits
& Investigations

Torts > Intentional Torts > General Overview

Torts > Business Torts > Bad Faith Breach of
Contract > General Overview

Torts > Public Entity
Liability > Immunities > General Overview

HN8[X] Administration & Procedure, Audits &
Investigations

Nevada does not allow its agencies to claim
immunity for discretionary acts taken in bad faith,
or for intentional torts committed in the course and
scope of employment.

Administrative Law > Judicial
Review > Administrative Record > Disclosure
& Discovery

Civil Procedure > Remedies > Writs > General
Overview

Administrative Law > Judicial
Review > Reviewability > Standing

Civil Procedure > Discovery &
Disclosure > General Overview

Civil Procedure > ... > Discovery > Privileged
Communications > General Overview

HN9[X] Administrative Record, Disclosure &
Discovery

Although an extraordinary writ may be warranted
to avoid the irreparable injury that would result
from a discovery order requiring disclosure of
privileged information, extraordinary writs are not
generally available to review discovery orders.

Judges: Maupin, C.J. Young, J., Agosti, J.,
Shearing, J., Leavitt, J. ROSE, J., concuring in part
and dissenting in part.

Opinion
ORDER GRANTING PETITION FOR
REHEARING, VACATING PREVIOUS ORDER,

GRANTING PETITION FOR A WRIT OF
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MANDAMUS IN PART IN DOCKET NO. 36390,
AND GRANTING PETITION FOR A WRIT OF
PROHIBITION IN PART IN DOCKET NO. 35549

In Docket No. 35549, Franchise Tax Board
petitioned this court for a writ of mandamus or
prohibition, challenging the district court's
determination that certain documents were not
protected by attorney-client, work product or
deliberative process privileges, and its order
directing Franchise Tax Board to release the
documents to Gilbert Hyatt. In Docket No. 36390,
Franchise Tax Board separately petitioned this
court for a writ of mandamus, challenging the
district court's denial of its motions for summary
judgment or dismissal, and contending that the
district court lacks subject matter jurisdiction over
the underlying tort claims because Franchise Tax
Board [*2] is immune from liability under
California law. Alternatively, Franchise Tax Board
sought a writ of prohibition or mandamus limiting
the scope of the underlying case to its Nevada-
related conduct.

On June 13, 2001, we granted the petition in
Docket No. 36390 on the basis that Hyatt did not
produce sufficient facts to establish the existence of
a genuine dispute justifying denial of the summary
judgment motion. Because our decision rendered
the petition in Docket No. 35549 moot, we
dismissed it. Hyatt petitioned for rehearing in
Docket No. 36390 on July 5, 2001, and in response
to our July 13, 2001 order, Franchise Tax Board
answered on August 7, 2001. Having considered
the parties' documents and the entire record before
us, we grant Hyatt's petition for rehearing, vacate
our June 13, 2001 order and issue this order in its
place.

We conclude that the district court should have
declined to exercise its jurisdiction over the
underlying negligence claim under comity
principles. Therefore, we grant the petition in
Docket No. 36390 with respect to the negligence
claim, and deny it with respect to the intentional
tort claims. We also deny the alternative petition to

limit the scope of trial. [*3] We further conclude
that, except for document FTB No. 07381, which is
protected by the attorney work-product privilege,
the district court did not exceed its jurisdiction by
ordering Franchise Tax Board to release the
documents at issue because Franchise Tax Board
has not demonstrated that they were privileged.
Therefore, we grant the petition for a writ of
prohibition ' in Docket No. 35549 with respect to
FTB No. 07381, and deny the petition with respect
to all the other documents.

Background

The underlying tort action arises out of Franchise
Tax Board's audit of Hyatt--a long-time California
resident who moved to Clark County, Nevada--to
determine whether Hyatt underpaid California state
income taxes for 1991 and 1992. After the audit,
Franchise Tax Board assessed substantial additional
taxes and penalties [*4] against Hyatt. Hyatt
formally protested the assessments in California
through the state's administrative process, and sued
Franchise Tax Board in Clark County District
Court for several intentional torts and one negligent
act allegedly committed during the audit.

During discovery in the district court case, Hyatt
sought the release of all the documents Franchise
Tax Board had used in the audit, but subsequently
redacted or withheld. Franchise Tax Board opposed
Hyatt's motion to compel on the basis that many of
the documents were privileged. The district court,
acting on a  discovery  commissioner's
recommendation, concluded that most of the
documents were not privileged and ordered
Franchise Tax Board to release those documents.
The district court also entered a protective order
governing the parties' disclosure of confidential
information. The writ petition in Docket No. 35549
challenges those decisions.

-
| HNI1[ 4] Prohibition is a more appropriate remedy than mandamus
for the prevention of improper discovery. Wardleigh v. District
Court, 111 Nev, 345, 350, 891 P.2d 1180, 1183 (1993).
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Franchise Tax Board then moved for summary
judgment, or dismissal under NRCP [12(h)(3),
arguing that the district court lacked subject matter
jurisdiction because principles of sovereign
immunity, full faith and credit, choice of law,
comity and administrative exhaustion all
required [*5] the application of California law, and
under California law Franchise Tax Board is
immune from all tort liability. The district court
denied the motion. The writ petition in Docket No.
36390 challenges that decision. The Multistate Tax
Commission has filed an amicus curiac brief in
support of Franchise Tax Board's comity argument.

Propriety of Writ Relief

LUF] We may issue an extraordinary writ at our
discretion to compel the district court to perform a
required act, > or to control discretion exercised
arbitrarily or capriciously, * or to arrest proceedings
that exceed the court's jurisdiction. # An
extraordinary writ is not available if petitioner has a
plain, speedy and adequate remedy in the ordinary
course of law. ?

[*6] HN3[¥] A petition for a writ of prohibition
may be used to challenge a discovery order
requiring the disclosure of privileged information. ©
A petition for a writ of mandamus may be used to
challenge an order denying summary judgment or
dismissal; however, we generally decline to
consider such petitions because so few of them
warrant extraordinary relief. 7 We may nevertheless
choose to exercise our discretion and intervene, as

2 NRS 34160 (mandamus).

3 Round Hill Gen Imp. Dist. v. Newman, 97 Nev, 601, 637 P.2d 534
(1951} (mandamus).

* NRS 34

120 (prohibition).
5 NRS 34.170; NRS 34.330.
6 Wardleigh, 111 Nev.at 350-51, 891 P.2d ar [183-84.

7 Smith v. District Court, 113 Nev. 1343, 950 P.2d 280 (1997).

we do here, to clarify an important issue of law and
promote the interests of judicial economy. *

Docket No. 36390

Nevada and California have both generally waived
their sovereign immunity from suit, but not their
Eleventh Amendment immunity from suit in federal
court, and have extended the waivers to their state
agencies or public employees, except when state
statutes expressly provide immunity. * HN4[¥]
Nevada [*7] has expressly provided its state
agencies with immunity for discretionary acts,
unless the acts are taken in bad faith, but not for
operational or ministerial acts, or for intentional
torts committed within the course and scope of
employment. ' California has expressly provided
its state taxation agency, Franchise Tax Board, with
complete immunity. ' The fundamental question
presented is which state's law applies, or should
apply.

|*8] Jurisdiction

Preliminarily, we reject Franchise Tax Board's
arguments that the doctrines of sovereign
immunity, full faith and credit, choice of law, or
administrative exhaustion deprive the district court
of subject matter jurisdiction over Hyatt's tort
claims. First, although California is immune from
Hyatt's suit in federal courts under the Eleventh
Amendment, it is not immune in Nevada courts.
12 [*9] Second, HNS5[¥] the Full Faith and Credit

f1d.

9 NRS 41.03]: Cal. Const, Art. 3, § 5; Cal. Gov't Code § 820.

10 See NRS 41.032(2); Foster v. Washoe County, 114 Nev. 936, 941,
964 P.2d 788, 791 (1998); State, Dep't Hum. Res. v. Jimenez, 113
Nev 356, 364, 935 P.2d 274, 278 (1997); Falline v. GNLV Corp.,
107 Nev. 1004, 1009, 823 P.2d 888, 892 (1991),

I See Cal. Gov't Code § 860).2; Mitchell
83 Cal. App. 3d 1133, 228 Cal Rptr. 750 (C1. App. [986).

Franchise Tax Board,

2 Nevada v. Hall, 440 U.S. 410, 414-21, 59 L. Ed. 2d 416, 99 8. Cr.
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Clause does not require Nevada to apply
California's law in violation of its own legitimate
public policy. '* Third, the doctrines of sovereign
immunity and full faith and credit determine the
choice of law with respect to the district court's
jurisdiction, '* while Nevada law is presumed to
govern with respect to the underlying torts. '
Fourth, Hyatt's tort claims, although arising from
the audit, arc separate from the administrative
proceeding, and the exhaustion doctrine does not
apply. The district court has jurisdiction; however,
we must decide whether it should decline to
exercise 1ts jurisdiction under the doctrine of
comity.

Comity

HN6[®*] The doctrine of comity is an
accommodation policy, under which the courts of
one state voluntarily give effect to the laws and
judicial decisions of another state out of deference
and respect, to promote harmonious interstate
relations. '®[*10] In deciding whether to respect
California’s grant of immunity to a California state
agency, a Nevada court should give due regard to
the duties, obligations, rights and convenience of
Nevada's citizens and persons within the court's
protections and consider whether granting
California’s law comity would contravene Nevada's
policies or interests. 7 Here, we conclude that the
district court should have refrained from exercising
its jurisdiction over the negligence claim under the
comity doctrine, but that it properly exercised its
jurisdiction over the intentional tort claims.

1182 (1979).
134d, ar 421-24.

414 ar 414-21.

Y Motenka v. MGM Dist., Inc., 112 Nev. 1038, 1041, 921 P.2d 933,
935 (1996).

18 Nevada v. Hall, 440 U.S_at 424-27; Mianecki v. District Court, 99
Nev., 93, 98, 638 P.2d 422, 424-23 (1983).

7 Mianecki, 99 Nev. at 98, 658 P.2d at 423.

Negligent Acts

Although Nevada has not expressly granted its state
agencies immunity for all negligent acts, California
has granted the Franchise Tax Board such
immunity. '* We conclude that affording Franchise
Tax Board statutory immunity for negligent acts
does not contravene any Nevada interest in this
case. HN7[¥] An investigation is generally
considered to be a discretionary function, ' and
Nevada provides its agencies with immunity for the
performance of a discretionary function even if the
discretion is abused. 2 Thus, Nevada's and
California's interests are similar with respect to
Hyatt's negligence claim.

|*11] Intentional Torts

In contrast, we conclude that affording Franchise
Tax Board statutory immunity for intentional torts
does contravene Nevada's policies and interests in
this case. As previously stated, MFI"] Nevada
does not allow its agencies to claim immunity for
discretionary acts taken in bad faith, or for
intentional torts committed in the course and scope
of employment. Hyatt's complaint alleges that
Franchise Tax Board employees conducted the
audit 1n bad faith, and committed intentional torts
during their investigation. We believe that greater
weight is to be accorded Nevada's interest in
protecting its citizens from injurious intentional
torts and bad faith acts committed by sister states'
government employees, than California's policy
favoring complete immunity for its taxation
agency. 2! Because we conclude that the district
court properly exercised its jurisdiction over the
intentional tort claims, we must decide whether our

8 Cal. Gov't Code § 860.2; see Mitchell, 228 Cal.Rpir. at 752.
19 Foster, 114 Nev. at 941-43, 964 P.2d at 792.

2 NRS 41.032(2).

2 See Mianecki, 99 Nev. at 98, 638 P.2d at 423,
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intervention is warranted to prevent the release of agency.

documents that Franchise Tax Board asserts are
privileged.

[*12] Docket No. 35549

Franchise Tax Board invoked the deliberative
process,  attorney-client and  work-product
privileges as barriers to the discovery of various
documents used or produced during its audit. The
district court decided that most of the documents
were not protected by these privileges, and ordered
Franchise Tax Board to release them. With one
exception, we conclude that the district court did
not exceed its jurisdiction by ordering Franchise
Tax Board to release the documents.

The deliberative process privilege does not apply
because the documents at issue were not
predecisional; that is, they were not precursors to
the adoption of agency policy, but were instead
related to the enforcement of already-adopted
policies. 2 And if the privilege were to apply, it
would be overridden by Hyatt's demonstrated need
for the documents based on his claims of fraud and
government misconduct. %3

[¥13] The attorney-client privilege does not apply
because Franchise Tax Board did not demonstrate
(1) that in-house-counsel Jovanovich was acting as
an attorney, providing legal opinions, rather than as
an employee participating in the audit process, * or
(2) that the communications between Ms.
Jovanovich and other Franchise Tax Board
employees were kept confidential within the

22 See Coastal States Gas Corp. v. Department of Energy, 199 U.S
App. D.C. 272, 617 F.2d 834, 866-68 (D.C. Cir. 1980).

** See In re Sealed Case, 326 U.S. App. D.C. 276, 121 F.3d 729,
737-38 (D.C. Cir. 1997).

H See Upjohn Co. v. United Siates, 449 U.S. 383, 389-97, 66 L. Fd.
2d 584, 101 8. Ct. 677 (1981); United States v. Chen, 99 I.3d 1495,

The work-product privilege does apply, however,
to document FTB No. 07381. This memorandum
documenting a telephone conversation between
Franchise Tax Board attorneys Jovanovich and
Gould [*14] should be protected from disclosure.
When the memorandum was generated, Jovanovich
was acting in her role as an attorney representing
Franchise Tax Board, as was Gould. The
memorandum expresses these attorneys' mental
impressions and opinions regarding the possibility
of legal action being taken by Franchise Tax Board
or Hyatt. Thus, this one document is protected by
the attorney work-product privilege. 2

Finally, although Franchise Tax Board also
challenges the district court's protective order, we
decline to review the propriety of that discovery
order in this writ proceeding. HN9[¥] Although an
extraordinary writ may be warranted to avoid the
irreparable injury that would result from a
discovery order requiring disclosure of privileged
information, extraordinary writs are not generally
available to review discovery orders. 27 Franchise
Tax Board has a plain, speedy and adequate
remedy; it may challenge the order on appeal if it is
aggrieved [*15] by the district court's final
Judgment.

Conclusion

We conclude that the district court should have
declined to exercise jurisdiction over the negligence
claim as a matter of comity. Accordingly, we grant
the petition in Docket No. 36390 in part; the clerk
of this court shall issue a writ of mandamus
directing the district court to grant Franchise Tax
Board's motion for summary judgment as to the

3 See Coastal States, 617 F.2d at 862-64.

3 See Wardleigh, 111 Nev. at 357, 891 P.2d at 1188.

1501-02 (9th Cir. {1996); United States v, Rowe, 96 F.3d 1294, 1297
(9th Cir, 1996); Texaco Puerto Rico v. Department of Consumer Aff,

2 Clark County Liguor v. Clark, 102 Nev. 654, 659, 730 P.2d 443.

60 F.3d 867, 884 (lst Cir. 1993).

i

447 (1986).
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negligence claim. We deny the petition in Docket
No. 36390 with respect to the intentional tort
claims, and we deny the alternative petition to limit
the scope of trial.

We conclude that the district court exceeded its
jurisdiction by ordering the release of one
privileged document, but that Franchise Tax Board
has not demonstrated that the district court
exceeded its jurisdiction by ordering it to release
any of the other discovery documents at issue.
Accordingly, we grant the petition in Docket No.
35549 in part; [*16] the clerk of this court shall
issue a writ of prohibition prohibiting the district
court from requiring Franchise Tax Board to
release document FTB No. 07381. We deny the
writ petition in Docket No. 35549 with respect to
all other documents.

We vacate district court

proceedings.

our stay of the

It is so ORDERED. 2%
Maupin, C.J.

Young, J.

Agosti, J.

Shearing, J.

Leavitt, J.

Dissent by: ROSE

Dissent

ROSE, J., concurring in part and dissenting in part:

I would not grant, comity to the petitioners in this
case and would grant immunity only as given by
the law of Nevada. In all other respects, I concur
with the majority opinion.

2% The Honorable Nancy Becker, Justice, voluntarily recused herself
from participation in the decision of this matter.

In Mianecki v. District Court, ' we were faced with
a similar issue when the State of Wisconsin
requested comity be granted by Nevada courts in
order to recognize Wisconsin's sovereign
immunity. In refusing to grant comity and
recognize Wisconsin's sovereign [*17] immunity,
we stated:
In general, comity is a principle whereby the
courts of one jurisdiction may give effect to the
laws and judicial decisions of another
jurisdiction out of deference and respect. The
principle is appropriately invoked according to
the sound discretion of the court acting without
obligation. "In considering comity, there should
be due regard by the court to the duties,
obligations, rights and convenience of its own
citizens and of persons who are within the
protection of its jurisdiction." With this in
mind, we believe greater weight is to be
accorded Nevada's interest in protecting its
citizens from injurious operational acts
committed within its borders by employees of
sister states, than Wisconsin's policy favoring
governmental immunity. Therefore, we hold
that the law of Wisconsin should not be granted
comity where to do so would be contrary to the
policies of this state.

Based on this [*18] very similar case, I would not
grant comity to California, and I would extend
immunity to the agents of California only to the
extent that such immunity is given them by Nevada
law. Denying a grant of comity is not uncommon,
as California has denied comity to the state of
Nevada in years past. 2

Rose, J.

End of Document

199 Nev, 93, 98 658 P.2d 422, 424-23 (1983) (internal citations
omuitted).

2 Nevada v. Hall 440 US. 410, 418 59 L. Ed 2d 416,99 S Cr. {182
(1979},
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QUESTION PRESENTED

A long-time resident of California sued that State in a
MNevada state court, alleging that California committed the -
torts of invasion of privacy, outrage, abuse of process, and
L !‘mm:‘:l‘:_{-._l__thge course of a personal income tax 1m:enﬁ,gat.mn SO R S
- congerning the Hming of the individuals Mm— - e T .
dence from California to Nevada, Califofnia Government
Code eection 880.2 reads: W&ttharapubﬁcenht}fpm'a '
public employes is lahle for an injury caused by ... {a) .
Instituting any judicial or administrative proceeding .or
action for or incidental to the assessment or collsction of &
© tax.” ' ) :
In Nevada o Hell, 440 TU.8. 410 (1879) this Court
ruled that, io & tort action ageinst Nevada arising out of & :
traffic accident occurring in California, Californis nesd not ; -
* give full faith and credit to Nevada's statutory limitation '
on liahility for injuries cansed by Nevada state employees.
' However, the Court also noted that its ruling was fact-
_ based: "California's exercise of jurisdiction in this case
-poses no substantial threat to ouf constitutional system of
cuﬂperam federalism. Suits involving fraffic accidents
occurring outside of Nevada could hardly interfare with
Nevada's capacity to fulfill its own soversign responsibili-
"ties.” 440 17.8. at 424 n.24. The question presentad is:

Did the Nevada Supreme Court l.ml:lerm.mmh]}’ mm:- ; ) ] .
_fars with California’s capacity to fulfill its sovereign j <
responsibilities, in deregmtion of article IV, section.’ 1, by !
raﬁ.mqgtnmﬂﬁ;ﬂfuthﬂndcmd:tmﬂahfmﬁwm
ment Code section B60.2, in a suit brought against Cali- y !
fornin for the torts of invasion of privacy, oulrage, sbuse of ' i S
- process, Bndfmudallngadtuhﬂvemunadmﬂnmurm : g
of California’s administrative efforts to determine a former
resident’s liability for California personal income tax?
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Petitioner Franchise Tax Board of the State of California

Respondent Gilbert P. Hyatt

Respondent Eighth Judicial District Court of the State of
Nevada, in and for the County u_f Clark
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OPINIONS BELOW )
The written decision of the Nevada Supreme Court in
Case Numbers 35649 and 36380, dated April 4, 2002
(Order Granting Petition for Rehearing, Vacating Previous
Order, Granting Petition for a Writ of Mandamue in Part -
in Dot No- 56300, and_Grenting Petition for Writ of

- Appendiz, mﬁ'a,atpp, 6-18. Thawntlandm.mnufﬂm

Mevada Supreme Court in Case Numbers 35540 and

- 96390, dated June 18, 2001 (Order Granting Petition
" {(Docket No. 36390) and Dismissing Petition (Docket No.

85549)) ia printed in the Appendix, infra, at pp. 88-44. The
written decigion of the Nevada Supreme Court in Case
Numbers 39274 and 89312, dated April 4, 2002 (Order
Denying Petition for a Writ of Mandamus or Prohibition
and Dismiissing Appeal), pertaining to the protective order,

is printed in the Appendix, infra, at pp. 19-21. The Protec-. -

tive Order-of the Eighth District Court of the State of
Nevada Protective Order is printed in thaﬁppenﬁjx, infra,
nt pp 23-36,

JURISDICTION
2 On April 4, 2002, the Nevada Bupreme. Court issued
its orders (1) denying and granting in part Petitioner's
Petitions For Writ of Mandamus and Writ of Prohibition,
and (2) denying Petitioner’s Petition For Writ of Manda-

mus and Writ of Prohibition pertaining o the protective -

‘order. The jurisdiction of this Court rests on 28 TU.8.C.
§ 1257(a) because the Nevada Supreme Court rejected

L B = e.M-mew:m“w“b '--“""."-.-"'ﬁ'_-':!:“ TR 4
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Californis’s elaim of right under Article IV, Section 1, of
the Constitution, the *Full Faith and Credit Clause.”

#

T P A o e

CONSTITUTIONAL PROVISIONS
AND STATUTES INVOLVED

(Set forth verbatim in Appendix, infra, pp. 45-48.)

United States Constitution, Art. IV, § 1, The Full
Faith and Credit Clazse.

California Government Code § 860.2

.. -Califyrnia Gevernment Code § 905.2
California Government Code § 911.2
California Government Code § 945.4, I
Cpliformia Revenue and Taxation Code § 18041
California Revenue and Taxation Code § 21021

*

STATEMENT OF THE CASE

Purenant to its inherent soversign powers, the State
of Celifornia imposes a personal income tax upon the
income of its residents, The Petitioner is the Franchise

= Tax Board of the State of California (hereinafter referred
ST TR g R ST e FTE 15 the California "State -agency
charged with the public duty of implementing and enfore-

ing the California state personal income tax.

Respondent Gilbezt P. Hyatt ig a former long-time
resident of the State of California who filed a return for
1891 with FTB asserting that he had terminated his
California residency and moved to Nevada on September

-'-{fl;:'“'ﬂ;l-;"é_u'év‘?-_ﬂéfﬂ. i
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‘28, 1991 just before certain companies paid him $40
million cash in Spatent licensing fees” for & patant he had
ohtained while & resident. of Californis. Hyatt did not
report the $40 million asg Californis income subject to the
state personal income tax. The FTB conducted an audit
: . investigation of his filing status end issued Notices of
upon its determination that Hyatt remained a California
" resident until April of 1992, In these Notices of Propased
Assessment the FTB also asserted a civil fremd penalty,
Hyatt filed a protest’ of these Noticés of Proposed Agpoas-
ment. ‘That. protest is still pending in California. After
fling his protest, Hyatt filed a lawsuit for monetary
damages against FTB in Respondent Nevada state court
alleging the commigsion of frand, abuse of process, inva-
gion of privacy, outrage and negligencs hy the FTB in both
California and Nevada. (Amended Complaint for Declara-
- tory Relief and Tort Damages is printed in the Appendix,
" infra, at pp. 49-90) :
_ The amended complaint sought declaratory relief that
e .o Hyatt-was a Neyads resident.end not sublect to Califormia ...
personal income fax. In his action, Hysatt i seeking hun- e
drads of millions of dollars in damages based upon allega:
tions of the common law torts of: 1) unreascnable intrusion
upon the seclusion of ancther; 2) unreasonable publicity
given to private facts; 3) casting plaintiffin a false light; 4)
. putrage; 5) sbuse of process; 6) fraud; and T) negligent

! A “protest” triggers an {nternal administrative review of the
proposed assescments conductad by o hearing officar who is Ad em-
phoyes of the FTE, Cal. Rev. & Tax Code § 19041. The hearing officar on
the Hyatt protest is an attorney.
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The request for declaratory relisf was dismissed by
Nevada state court on FI'B'e motion for judgment on the
pleadings for lack of subject matter jurisdiction. But Hyait
was allowed to proceed with his tort claims. The Nevade
courts also imposed a Protective Order that divects' the
FTB not to share information it asquired during the course
of the lawenit with the FTB employees conducting the
ongoing administrative proceeding iovelving Hyatth
personal income tax obligations without first requesting
Hyatt's permission to make the documents avmilable. If
Hyatt refuses permisaion, the Profective Order directs the
FTB to attempt to obtain the documents through the

_ administrative process. (Protective Clrdarm ]'Jru:lbed inthe
AppendZ, infra, at pp. 22.35] In addition, the Nevada

distriot court ordered the FTB to produce certain docu-
ments that, under California evidentiary and administre-
tive law, wonld be barred or precluded from disclosure,
FTB filed it first writ petition with the Nevada Supreme
Court in Case Number 35549 contesting these discovery
orders.

While that frst writ was pending before the Nevada
Supreme Court, FTB filed a motion in the- trial court
sesking summary judgment on the remaining tort claims
and dismissal for lack of jurisdiction. That motion was
denied by the trial court, and PTE filed a second writ
potition in the Nevada Supreme Court, Case Number

e .. 36590, Op June-ld, 2001, the Newsds Snprems Court

granted that second writ petition, finding that Hyatt
*failed to show any evidence of tortious conduct en the
part of the Franchise Tax Board” The Nevada Suprema
Court ordered the trial court to enter summery judgment
in favor of FTB and dismissed the first writ petition as
being moot.
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After the Nevada Supreme Court entered its order .
granting the second writ petition, the FTB filed & motion -
. with the trial court to veeste the Protective Order, That
Protactive Order had effectively served to prevent the FTB
from sharing informstion it had acquired during the
lawsuit with the administrative nudFmviuw that Califor-

5 u—mn-wa.a-at:llmndu n-:-_ determine whether Hyatt ot

~ additional taxes ana uhnnlribﬂsuhmtadtnlmvﬂ fraud..
penalty ‘for 1991 and 1992, This' motion to vacate was.
. denied, and another petition for writ snd appeal was filsd
'_hythaFI'BmﬂaﬁhaNevaﬂnEupmmaCauﬂnnMamhd
2002.

On April ‘4, 2002, pursuent to Hyatt's peﬂﬁm for
reconsideration; the Nevada Supreme Court fssued two
separate orders in this case. First, with certain excoptions, .
the court denied FTB's petitions for writ of mandamus and
prohibition. With respect to the mandamns petition, the
court refieed: to prant foll faith and eredit to California’s
immunity laws as barring Hyatts Nevada soits based on the
common-law intentional torfs; however, the court did make

acts, on the ground that such an allowance would not con
travene any Nevada interests, With respect to the Dl'ﬂhlhl
tion petition, the court generally ordered the disclosure
and release of documents that are considered confidential
and not subject to disclosure under California law; how-
ever, the eourt did bar the district court from requiring the
FTB to release one particular document. (Appendix, infra,
at pp. 3-4) Second, the court denied the FTE’s petition
for ‘writ of mandamug .or prohibitien challenging the -
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district courts denial of the FTB's motion to vacate &
protective discovery order.’ (Appendix, infra, at pp. 19-21.)

&

REASONS FOR GRANTING THE WRIT

L. NEVADA’S REFUSAL TO EXTEND FULL
FAITH AND CREDIT TO CALIFORNIA'S TAX
IMMUNITY LAW CRIPPLES CALIFORNIA’S
ABILITY TO PERFORM ONE OF ITS CORE
SOVEREIGN FUNCTIONS, IN THIS CASE EN-
FORCEMENT OF CALIFORNIA'S PERSONAL

INCOME TAX LAW.

-~ - California-tazes—all «of thecincome: of its. residents,. ..

whether earned within or outside California. In addition,
it taxes the income received from California sources of

non-regidents, As part of its tax-enforcement procedures, a- '

core sovereign function, FTB conducts “residency audits”
of former California residents now living in other States,
for the purpose of determining the existence and extent of
any tax cbligation owing for the period of California
regidency and to determine whether they had California
gource income. Residency audits npecessarily involve
official tax enforcement activities both within California
and in other States. q

Under California law, thers are multiple jurisdictional
bars to bringing a laweuit based on an ongoing adminis-

" “Erative tax investigatior, suel a8 & reSidency taFuudit, yet-

the Nevada Supreme Court refused to extend full faith
and eredit to California’s immunity laws. It is important

' The order also dismissed the FTE' appeal from the same crder,
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- 'that t.hmcourtgrautt‘jm writ. in this case tupmthct
Clalifornia’s — or indeed any State’s — ability to undertake
the exercise of a core sovereign function without exposing
it to pofm‘ltm]hr unlimited tort Hability to privade parties in
the courts of sisfer Stotes, California has found it neces-
B'Egif’ .anactiah hrnad in:munim: .a:,hama. with: m gm:r-

mwrmgn ta: adm.lms.tmhnn ﬂctmham II:L ordar to prutect

the balance inherent in our Constitution's faderal system,

"~ it is important that this Court protect California’s efforts

Y - by afftrming thet full faith ..ma credit apphaa in such
circumatances, -

In Nevada v. Hall, 440 U.8. 410, 424 n.24, reh’g
denied, 441 U.5. 917 (1979), this Court anticipated that
_ there eould be circumstances where even differing. state

policies would mot justify denying full faith and credit ko &
sister State’s body of law. It.was suggested that such
circumstances might arise whers the refusal to extend full
faith and credit poses a *substantial threat to our constitu-
"_o_ggnalqg fom. grative federaliem( ] m.mh as where it

“Interferes with & States “capacity tA own Bover-

gign responsibilities.” 440 US. at 424:1.2-‘.‘ This Court
explained that Nevads v, Hall was not such a case. The
FTB believes, however, that this case is precisely what
was anticipated by footnote 24,

ﬁan&use the FTB's alleged torts in thim case arose.

within the context of an.administrative tax investigation,
California Government Code § 860.2 specifically irnmu-
. nizes the FTE from Hyatt's claime: .
‘Neither a public entity nor a public em-
;_rlnyﬂa ig lable for an injury caused by:
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“(n) Ipstituting any judicial or administra-
tive proceeding or ection for or incidental to the
assessment or collection of a tax.

“{b) An act or omission in the interpreta-
tion or application of any law relating to a tax.”

Califorpia case law dealing with §860.2 has given it &
broad interpretetion. For example, Mitchell v Franchise
Thx Board, 183 Cal.App.8d 1183, 1136, 228 Cal Rptr. 750,
753 (1986), dismissed negligence, slander of titls, interfer-
ence with credit relations, and due process claims against
the FTE based on § 860.2.°

As footnote 24 of Nevada v, Hall contemplated, it is

« vital to-protact the Statss™ ability -t¢-sarry out their core

sovereign functions, protected by their immumity laws,
without the risk of having to defend themselves in the
courts of sister States. Full faith and credit must require
the Nevada courts to apply California’s governmental
immunity laws regarding tex administration to the en-
tirety of FIB% conduct, including its conduct in Nevada.
Here, Hyatt, a long-time California resident now allegedly
Hving in Mevada, was the subject of a California residency
audit. He has sued California in & Mevada state court
under Nevada law alleging invasion of privacy, frand, and

' However, ection 880.2 does not exist in & vecoum, bat is part of a
larper stabutory scheme for dealing with clabms that misconduet of
pome varicty cceurred during a tax investigation or proceeding. For

s - pEEmpe- Califra s Reiere-aad e Paxation=-0ole” § 21021 provices

taxpayers with & cause of action whesever the tax agency fails to foliow
board published procedurse. On the ofher hend, California’s Tort
Cleima Act, Cov't Code §§911.2, 5306.2, and 945.4, bars lawsuits for
monetary demages againgt California er a state employes withoot first
complying with the claims presentation requirements.
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gbuse of process ducing the rBBidIIU_.n?.{]" audit, However,
rather than applying California law, the Nevada Sopreme
Court has ruled that Hyatt may prosecute his claims
against Califwrnia in Nevaeda state courts for alleged
torHous conduct that comprises the FTR's administrative

audit auﬁwheﬁ mmthstandmg GaJqurma's :.|1:|.1:|L'l:|:|:|.11:_'ar

relinnoa on AN m:mumtr ntamf.a that was apeciﬁ:a.lly
enacted to protect the core sovereign function of étate tax
enforcement. Refasal to apply California law hera narvamhr

sign function. More importantly, the widespread applica-
tion of the rale set down by the Nevada Supreme Court
could erippls the States’ ability to conduct vital state
programs and protect vitel state interests that are neces-
sary to enable them to carry m;rbﬂnre state functions: -

. There should be no doubt in th.m case that FTB was,
'camrmg_ out core sovereign functions, “'[Tlaxes are the

v. United States, 285 1.8, 247, 258 (1985). In another
contaxt, involving congressional limitation of federal court
jurisdiction, this Court has recognized “‘the imperative
need of & State to administer its own fiseal operations™

lm*pnﬂa.nt a local concern as the collection of taxes'”

Fronchise Tax Board of Cal. v. Alcan Aluminium, 493 U8
251, 938 (1990). The determinmtion of residency is =
foundetional step in the collection of stata personal income
taxes. The FIB's acts were all performed a8 a part of the
determination of residency, and thus were underiaken as

. hampers Californie’s ability to undertake this core sover-"

_ life-blood of government. ... '™ Franchise Tox Board of |
oo Qlifiormios 1 RSP S8 U851 25 2319 B rquating-Belk—renasr

_and the congressional intent to limit interferenca with *‘so
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part of the State of California’s inherent sovereign power
to nesaess and collect taxes.

Allowing Hyaft 0 proceed notwithstanding the exis-
tence of California laws barring his action would seriously
interfere with Californie’s capacity to fulfill its sovereign
respimsibilitles. California has the sovereipn responsibility
to administer California’s tax laws. Hyatt’s case seeks to
punish the FTB for making minimal disclosure to others of
identifying information about Hystt for the purpose of
determining his residency under these laws. Allowing
Hyatt to litigate these acts further without applying
California law would impede the FTB's entire residency

_ andit program, as making even minimal Jinquiries and
" ‘inforiiiation disclosures put of stete would expose the FTB

to the threst of protracted, out-of-state tort litigation
about its residency audit processes. This would necessarily
interfere with the FTB's ability to administer California's
tax laws, since consuiting third party sonrces and making
minimal information disclosures out of state are often
required to investigate change of residency elaimas.

In additioh, allowing Hyvatt's case to proceed also
exposes California to additional legal expenses and the
threat of punishment for trying to obtein relevant infor-
mation during residency audits. The FTBE has incurred
substantial additional litigation expenses befors it has
even finalized its proposed tex assessment against Hyatt,

.. The FTB's administrative process could result in modifica-

“tion or withdrawal of the FTB's proposed assessments, yet
the FTB already has been called to justify in Nevada
courts virtually all of its audit actions and conclusions as if
the final administrative result were sst in stone, This is a
subversion of California's tax administrative process,

AA002514
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Nevada's refussl to apply California’s governmental
immunity laws to Hyett' s case, which arizes entirely from
gets incident to California tax administration, violates the
Full Faith and Cradit Clauss of the United States Consti-
tution.

TR T AS BHOWN BY THE ORDER OF THE NEVADA™ ™
¥ ; EUPREME COURT IN THIS CASE, AND CON-

TRASTING RESULTS IN OTHER STATES,

THE STATES REQUIRE GUIDANCE IN THE

INTEEPRETATION AND APPLICATION OF

THE FULL FAITH AND CREDIT ANALYSIS

OF NEVADA V. HALL.

In Nevede v. Hall, & University of Nevada employee
driving & State of Nevada car in Califernia negligently
cauged an accident resuliing in severe physical injury to
California residents. At the time, Nevada law limitad tort
-5'; recoveries ageinst the State of Nevada to $25,000. The
o California courts declined to apply this limitation on
ik Nevada's statutory waiver of its immuonity from suit,
AT Mavadar H A A0S et 412410 This Court affienmed, -5 &

holding that the Full Faith and Credit Clause did not
require California to apply Nevada's immunity laws to the
California car sccident. Nevade v Holl, 440 U8, at 424,
The Court noted that California had an intsrest in provig-
ing full protection to those injured on its highways, and
that requiring California to limit recovery based on Ne-
vada law would have been obnoxious to California’s policy
of fall recovery. Ibid. As noted above, however, the Court
also stated that a different analysis might apply where one
" State's exercise of furisdiction over a sister State could
“nterfure with [the sister State's] capacity to fulfill its own

goversign responeibilities™

AA002515
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California’s exercise of jurisdiction in this case
poses oo substantial threat to our constitutional
system of cooperative federalism. Suits involving
traffic accidents occurring outside of Nevada
could herdly interfere with Nevada's capacity to
fulfill its own sovereign responsibilities. We have
no oceasion in this case, to consider whether dif-
ferent state policies, either of California or Ne-
vada, might require different analysis or a
different result, Nevade v. Hall, 440 U.8. at 424
n.24,

Numerous courts have recognized the Nevada v, Hall
exception suggested in footoote 24, which the FTB asserts

applies in this case, In faet, : several state courts have

applied it, and “have dismissed lawsuits against sister
States ag a result. But in this case the Nevada courta did
pot believe that this suit was precluded by the exception
anticipated in Nevada v. Hall,

For example, in Guarini v, Staie of NY, 521 A.2d
1862 (N.J. Super. 1886), aff'd, 521 A 2d 1294, cert. deniad,
484 1.8, 817 (1987), New Jersey claimed that the Statue
of Liberty and the island om which it is Jocated were under
its jurisdiction mnd sovereignty. Mew York had exercised
jurisdiction over the statue and the island for at least 150
years. New Jersey sued the State of New York in a New

Jersey Court, but the New Jersey court dismissed the case

under the exception to Nevada v, Hall. Id. at 1366-87. The
Guarini.oongt-held that the-frulinglin Neuadea v, Hall] did

not mean that a State could be sued in ancther a8 a "

matter of course,” id. at 1366, and dismissed the action
based on its threat to the constitotional system of coopera-
tive federalism, including a potentizl “cascade of lawsuits”
by one State's citizens against neighboring States:

AA002516
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The presant case requires a ‘different analysie’
. and a ‘different result.’. . . Plaintiff, if successful,
would clearly interfere with New York's capacity
to fulfill its own sovereign responeibility. over
those two islands in Accordence with and as
granted by the 1833- compact. Exercise of juris-
diction I:-jr tl:us court wnuld t,hnreb:.r pusa a

Xiﬂmum Mejio-Cabral v. Fagleion Sc.ﬁﬂu.! a97- 3’715 :
(1898 Mass. Super. Lexis 353, Sﬂpt.ember 15, 19929,
involved ‘another application of the-Nevadd v, Hall foot-
note 24 exception, The plaintiff sued a Messachusetts
-gchioc] in a Massachusetts state court for wrongful death
caused by a juvenile delinquent attandes. The State of
Connecticnt was also joined as a third-party defendant
under allegations -that it was negligent in placing’ the
juvenile at the school. The Massachusetts court contrasted
Nevada v. Hall and dismizsed the Btate of Gmuamcur as |

a defendant, nbting that:
The prospect. of one state’s court dalﬁdiug

e T

a puﬁculnr rehabilitation program for a juvenile
offender is profoundly troubling and this court's
assertion of jurisdiction over euch a claim against
the state of Connecticut would pose a ‘substan-
~ tial threat to our constitutional system of coop-
erative foderalism.’ The State of Connecticut
makes a compelling ergument that this third-
party.complaint would, if allowed to proceed, ‘in-
tarfers with [Connecticut's] capacity to fulfill its.
own sovereign obligations’ and that recognitionof ™
its soversign-immunity is therefore mandatery. .
Id. {Internal titations omitted.)

AA002517
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The analyses, and indeed the results, in Guarin: and
Aiomara Mejia-Cabral ere contrary to that of the Nevada
Bupreme Court in the present cass, These contrasting
views underscore the need to clarify the footnote 24
exception of Nevads v. Hall. In the final analysis, the
Nevada Bupreme Court’s decision in this sage ia inconsis-
tent with the interpretation and application of that deci-
glon by other States. Only this Court ecsn spaak
authoritatively to the reach of its decision in Nevada v
Hall. Only this Court can fully resalve the proper applica-
tion of the Full Faith and Credit Clause of the Unitad
States Constitution in the protection of the core BOveraign
functions of the several States.

v e e

CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted,

Regpectfully Submitted,

BiL LOCKYER
Attorney General of the State
of California
Manues M, MECEIROS
State Solicitor
TmoTEY G, LADDISH
Sendor Assistant
s, T it e ABbOFRIBY Genaral i
e Wit DEAN FREEMAN
Lead Bupervising Deputy
Attorney General
FELX E. LEATHERWOOD
Deputy Attorney General
Counsel of Racord
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» InTue
Supreme Court of the Wnited States

No. D242

FRANCHISE TAX BOARD OF
THE STATE OF CALIPORNILA,
Peirioner,

Y.

GILBERT P. HYATT AND EIGETH JUDICIAL DISTRICT

COURT OF THE STATE OF NEVADA,
. Respondents.

On Petition for a Writ of Certiorari
to the Supreme Court of the State of Neveda

BRIEF IN OPPOSITION FOR RESPONDENT
GILBERT P. HYATT

STATEMENT

This case arises out of a tort suit brought by respandent Hyart,
2 Nevada citizen, in Nevada state court against petitioner
Franchise Tax Board of the State of Califomnia (the “Board™).
Among various defenses, the Board asserted that the Full Faith
and Credit Clause, U.S. Const. Art. IV, § 1, compelled the
Nevada courts to apply California law to the claims, in
particular California law that purportedly shiclds the Board from
liability for both negligent and intentional torts. The state
district court elected to apply Nevada law. On appesl, the
Mevada Supreme Court decided, on grounds of comity, to apply
California law 1o the negligence claim, Pet. App. 11-12, but
declined to apply California law to the intentional tort claims.
Pet. App. 12-13. Noting that Nevada Jew does not shield
Nevada officials from liability for intentional torts, the court

pP.33s15
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concluded that application of Califomia law 1o deny redress 1o
injured Nevada plaintilfs would “contravene Nevada's policies
and interests in this case.,” Pel. App. 12,

The evidence introduced at the summary judgment stage
showed that Board officials went well beyond typical inves-
tigative measures in an effort to extract additional tax revenues
from respondent. ‘The underlying tax dispute—which is still
proceeding in California (Pet. 3)}—tums on the dare that
respondent, & former California resident, became a permanent
resident of Nevada, Seeking to establish a later date than
respondent had submitted (and thus to extend the period during
which respondent would have been a California citizen subject
to Califomia tax liability),' Board officials engaged in numerous
tortious acts, including disclosures of private information about
respondent to third parties, despite prior written and oral
assurances that they would not do so. See, eg., Cowan
Affidavit at 3-11 (Hyat Appendix, Vol VI, Exh. 15); Depo,
Exh, 101 (Franchise Tax Board audit file) at H0473, HO1505,
H01637 (Supp. Hyact Appendix, Vol. X, Exh. 28). Further-
imore, they carried out direct invasions of respondent’s personal
privacy, including efforts to look throngh mail and trash at his
Nevada home. See Deposition of Candace Les at 269, 405
(Hyatt Appendix, Vol. VII, Exh. 11) (Les Deposition).

The conduct of one Board auditor, in particular, was
extraordinary, This anditor, referring to respondent, declared

* that she was going 1o *get that Jew bastard.” Les deposition at

10 (Supp. Hyatt Appendix, Vol, XIV, Exh. 49). According to

"I its petition, the Board seeks fo give the impression that the 1991
income in dispute amonnts to 540 million,” Pet. 3. Infact, the figure it less
than half thar {$17,727,743), See Cowan Affidavit Exh. 16 (Hyan Appendiz,
Vol VI, Exh 15) (Notice of Proposed Assessment).

“Hyat Appendix™ refers to appendices submitted to the Nevada Sopreme
Court'in connection with the first petition for a writ of mandamue. “Supp,
Hyan Appendix™ refers 1o the additional sppendices submimed in connection
with the second petition.

P.BS~15
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cvidence from a former Board employee, the auditor freely
discussed information about respondent—much of it false—
including. among other things, details about niembers of his
family, his battle with colon cancer, his girlfriend, and the
murder of his son. See, e.g., Les Deposition at 176, 255, 389,
391 (Supp. Hyatt Appendix, Vol. XIV, Exh, 49). At one point,
she took the employee to respondent's Neveda home and
photographed her standing in front of it. See Les Deposition at
42, 264, 402-03 (Supp, Hyau Appendix, Vol. XIV, Eah. 49)..
Her incessant discussion of the investigation eventually led the
employee to conclude that she had “created a fiction” about

dent and was “obsessed™ with the case, See Les Depo-
sition at 59-60, 61-63, 167-68 (Supp. Hyart Appendix, Vol.
XTIV, Exh. 995" P

Respondent brought swit against the Board in Nevada state
court, alieging both negligent and intentional torts, The Board
then sought summary judgment, arguing, inter alia, that the Full
Faith and Credit Clause required the Nevada courts to apply
California law and that, as a result, the Board was immune from
liability for all claims. The Nevada district court rejected this
defense, as well as defenses of sovereign immunity and comity,
without opinion.

The Nevads Supreme Court affirmed in part and reversed in
part? With respect 1o the one negligence claim, the court
decided that “the district court should have refrained from
exercising its jurisdiction . . . under the comity doctrine . . . "
Pet, App. 11. While the court said that “Nevads has not
cxpressly granicd its state agencies immunity for all negligent
aets,” Pet. App. 12, it noted that “Nevada provides ils agencies

* The Meveda Supreme Court initially granted a writ of mandumuos
directing the district count to exter summary jodgmment in favor of the Board,
Pet. App. 38-44, concleding that respondent had not presented sufficiont
evidence 10 suppar his claims, Upon rehearing, the coun vacated thar order,
Pet App. 7, and entered the judpment now being challenged by the Board in
i miel
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with immunity for the performance of & discretionary function
even if the discretion is abused,” Pet. App, 12. It thus con.
cluded that “affording Franchise Tax Board statulory immunily
[under Califomia law] for negligent acts does nol corntravens
any Nevada interest in this case.” Pet. App. 12,

The Nevada Supreme Court deciined, however, 1o apply
California immunity law to the intentional tort claims. With
regpect 1o the Full Faith and Credit Clause argument, the court
first observed that “the Full Faith and Credit Clause does not
require Nevade to apply Califomia’s law in violation of its own
legitimate public policy.” Pet. App. 10. It then determined that
“affording Franchise Tax Board statutory immunity for
intentional torts do=s contravens Nevada's policies and interests

* inthis case.” Pel. App. 12, The court pointed out thar“Nevada
does not allow its agencies to claim immunity for discretionary
acts taken in bad faith, or for intentional ors committed in the
course and scope of employment.” Pet. App. 12. Against this
background, the court declared that “greater weight is to be
acconled Nevada's interest in protecting its citizens from
injurious intentional torts and bad faith acts commined by sister
states' government employess, than Califoria’s poliey favoring
complete immunity for its taxation agency.” Pet. App. 12-13.

ARGUMENT

There is no need for further review in this case. The Nevada
Supreme Court, in rejecting the Full Faith and Credit Clause
argument made by the Board, did nothing more than correctly
apply a well-estsblished constitutional standard to a particular
set of facts. The petition should be denicd. '

A. The sole argument advanced by the Board is that the Full
Faith and Credit Clause compels Nevada couns 1o apply
Californiz law—in particular, its law of sovereign immuniry—to
the intentional tort claims bronght by respondent.” But this

3The Board has not made, snd the Question Presecnied does not
encompass. any soversign imnmunity ergument separate and gpart from its
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Courl has repeatedly made clear that a forum State, having
sufficient contacts with the lawsuit, need not apply the law of
another State when to do so would offend its own public policy.
See Baker by Thortas v. General Mators Corp., 322 U.5, 222,
232-33 (1998)%; Sun Oil Co. v. Wartman, 486 U.S. 717, 722
{(1988); Phillips Petroleum Co. v. Shutts, 472 U.S. 797, E18-19
(1985); Nevada v. Hall, 440 U.S. 410, 422 (1979); Carroll v.
Lanrza, 349 1.5, 408, 412 (1955); Pacific Employers Ins. Co.v.
Industrial Accident Commission of California, 306 U.S. 493,
501-05(1939).° The general rule is straightforward: “[t]he Full
Faith and Credit Clause does not compel ‘a state to substitute
the statutes of other states for its own statutes dealing with a
subjeet matter concemning which it is competent to legislate."
Baker by Thomas, 522 U.S, at 232 (quoting Pacific Employers,™ ™
306 U.S. at 501), More particularly, “the Full Faith and Credit
Clause does not require a State to substitute for its own statute,
applicable to persons and events within it, the statute of another
State reflecting a conflicting and opposed policy.” Carroll v.
Lanza, 349 U.5. a1 412, Although a stricter rule applies with
respect to judgments, see Baker by Thomas, 522.5. a1 232-34,
the Court has stressed that the Full Faith and Credit Clause
applies with significantly less force to state Iaws, id., stating
flatly that the Clause does not “enable one state to legislare for

argument that the Fall Faith and Credit Clause required Nevade courts to
epply Culifornis immunity law. In particulsr, the Board does not contend
that i1°is shielded by inherent soversign immonity, & defense that, in eny
event, this Coun has declined to recognize as binding oa the counts ef asister .
Smme See Nevads v. Hall, 440 U.5. 410, 416 (1979); see alro Alden v.
Maine, 527 U.S. 706, 738-39 (1999).

* A Siate must demonstrate that its contacls with the litgation are
sefficiently extensive that ™choice of its law Is neither arbitrary nor
fundamentally unisir,™ Phillips Petroleum Co. v. Shuts, 472 U.S. at B18
(quoting Allsate [ns. Co. v. Hague, 445 U.S, 302, 313 (1981) (plurality
opinion)). Given that respondent i & Nevada resident, and thot the acts
@t issue ocourred in (or coused harm in) Nevads, thar standand is easily
satisfied here,
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the ather ar to project its laws geross stute lines 50 45 10 preclude
the other from prescribing for itself the Icgal consequences of
acts within iL." Pacific Employers. 306 U.S. at 504-05,

“The Cour has applied this principle, without variation, cven
when the Jaw at issue would provide sovereign immunity 10 a
defendant State. See Nevada v. Hall, 440 U.S. ar 421-24.
Although acknowledging that “in centain limited situarions, the
courts of one Stare must apply the statutory law of ancther
State,” id, at 421, the Court in Hall weat on to emphasize that
“the Full Faith and Credit Clause does not require a State to
apply another State's law in violation of its own legitimate
public policy.” Id. at 422. In that case, the Califomnia courts
had chosen to apply California law, providing full redress for
injuries tncurred within its borders, despite efforts by Nevada to
invoke the defense of sovereign immunity under Nevada law,
See id. e1 421-24. This Court upheld that decision, noting that
California had a “substantial” interest in grantng relief to
injured persons. See id. ar 424 (quoting App. to Pet for
Cert. vii) (“California’s interest is the . . . substantis! one of
providing “full protection to those who are injured on its
highways through the negligence of both residents and
nonresidents ™).

The Nevada Supreme Court simply applied these familiar
principles to this case. [t first recognized that, under the
recognized standard, “the Full Faith and Credit Clause docs not
require Nevada to apply California’s law in violation of its own
legitimate public policy.” Pet. App. 10. Then, having invoked
the doctrine of comity to order summary judgment for the Board
on the neglipence claim, Pet. App. 11-12, it declined to order
summary judgment on the intentional tort claims, stating that
“affording Franchise Tax Board statutory immunity for inten-
tional torts does contravene Nevada's policies and intercsts in
this case.” Pet, App. 12. More panticularly, it concluded that
“ereater weight is to be accorded Nevada's interest in protecting
its citizens from injurious intentional torts and bad faith acrs
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committed by sisier siates® povernment employees, than Cali-
fornia's policy favoring complete immunity for its taxation
agency.”" Pet. App. 12-12. )

There is no serious question that the Nevada policy—
redressing injury from intentional torts—is both genuine and
significant. Sée Nevada v. Hall, 440 U.S. at 424. Indeed, like
Callfornia in Hall (id), Nevada has even choszen to subject
its own officials to suit for comparable malfeasance. See
Pet. App. 12 (“Nevada does not allow its agencies to claim
immunity for discretionary acts taken in bad faith, or for
intentional toris committed in the course &nd scope of
employment™. In short, therefore, Nevada has made &
deliberate policy chaice that it will open its courts to persons.
injured as a result of intentional torts, even when the injury
results from the acts of state employees, Nothing in the Full
Faith and Credit Clause requires the State to snbordinate that
policy to the contrary policy of another State.

E. The Board does not address—indeed, does not even
mention—this body of established law under the Full Faith and
Credit Clause, Instead, its entire argument is that a foommote in
Nevada v. Hall, 440 U.S. at 424 n.24, calls for a different
analysis and that state courts are thus in need of guidance about
the proper standard. Neither part of this argument is correct.

To begin with, the Board is making too much of footnoie 24,
In that foomote the Court merely noted that the action of the
forum State (California) in applying its own law “pose[d] no
substantial threat to our constitutions] federalism™ and “could
hardly interfere with Nevada's capacity to fulfill its own
sovereign respansibilities,” id., adding that it “ha[d] oo occa-
sion, in this case, to consider whether different stete policies,
either of California or of Nevada, might require a different
analysis or a different result.” /d. Although the Court did not
elaborate, this language seems to do nothing mare than leave
open the future possibility of applying a balancing test, as the
Court had done in a few prior Full Faith and Credit Clause
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cases, pursuant 1o which the Court might weigh Lhe respective
State interests, See Alaska Packers Ass'R v. Indusirial Accident
Cammission of California, 294 U.5. 532, 547 (1935} (conflict 1o
be resolved “by appraising the governmentel interests of each
jurisdiction, and tuming the scale of decision according to their
weight”™); Watson v. Employers Liabiliry Assurance Caorp., 348
1.5. 66,73 (1954). That dicrum, however, is of little use to the
Board at this point. It is clear by now, if it was not when
Nevada v. Hall was decided, that the Court no longer employs &
balancing test as part of its Full Faith and Credit Clause
analysis. Five Justices of this Court expressly said so in Allstare
Ins. Co. v. Hague, 449 U.5. 302 (1981), decided just two years
after Nevada v. Hall, with the plurality of four Justices
observing: “Although at one time the Court required a more. . .
exacting standard under the Full Faith and Credit Clause
than under the Dus Process Clause for evaluating the
constitutionality of choice-of-law decisions, . . - the Court has
since abandoned the weighing-of-interests requirement.”
449 U.S. at 308 n.10 (plurality opinion), citing Carroll v.
Lanza, supra; Nevada v. Hall, supra; see also id. at 322 n.6
{Stevens, J., concurting in the judgment) (“as noted in the
plurality opinion . . . the Coun has since abandoned the full
faith and credit standard represented by Alaska Packers™).
And, inuwyam:hm,th:(:nmhuadhcmdmmamdard
applied in the text of Nevada v. Hall—i.e., that a forum State
peed not apply forelgn law in derogation of its own legitimate
public policy—without requiring the State to demanstrate that
its policy interest predominates over the conflicting policy of
aniother State, See, e.2., Sun Oil Co. v. Wortman, supra.

mﬂumﬂumhﬂyuﬁmnummmmum&m
sbandoned "balancing” approach. In the first place, any atiempt
to weigh State interests, by its very nature, puts state and federal
courts in the uncomfortable position of having to asscss and
value different competing public policies whenever muliple
States claim to have an interest in a particular lawsuit.
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Moreover, as the final authority with respect lo applications of
the Full Faith and Credit Clause, it would ultimaiely fall to this
Court to pick and choose among those various interests, without
the benefit of any relizble means for determining which State
interest is, in fact, more important. This case provides a ready
example: one State (Nevada) has decided that recovery for
injuries should prevail over defenses of sovereign Immunity,
while another State (California) has ostensibly made the
opposite choice. On what ground can it be said that, in Neveda
courts, California law must be paramount?

Although the Board plainly believes that the Court should
modify its Full Faith and Credit Clause standard in order Lo
protect state sovereignty, that argument ignores several
important factors. Most obviously, it gives no regard to the fact
that & more intrusive Full Faith and Credit Clause doctrine
would diminish the sovereignty of the forum State, deaying it
the right to establish the goveming law for “persons and events
within it.” Carroll v. Lanza, 349 US. at 412, Farthermare, it
fails 1o’ recognize that forum States, applying the existing
standard, are highly unlikely to allow prosecution of suits that
would seriously impede necessary govemnmental activity. Even
a State that sllows some suits against its own officials will
typically provide soversign immunity for actions integral to
proper govemment operations. See Pet. App. 1 1-12 (discussing
immumity of Nevada pificials for discretionary acts). Thus, asin
the case of the negligence claim here, id., it may be expectad
that courts of that State will s=ek to accommodate officials of
a sister State claiming similar protection under their own
gtate law.

[tis also doubtful that liability for intentional tors, especially
toris commitied ageinst the small minoriry of audited non-
resident taxpayers, will impede any legitimate effons to enforce
state tax laws. To state the obvious, proper tax collection does
nmmquhnthemofmmmgagudinhyﬂwnmﬂhm
While the Board refers to the “core sovereign function of state
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tax enforcement,” Per. 9, it does not explain why this “core
sovereign function™ calls for actions that {in the case of one
official, at least) amounted to something akin lo a personal
vendeta And, to the extent that the Board is concerned about
potential Hability for mere mistakes or misjudgments, it has
alrcady been accorded protection for these actions under the
doctrine of comity, See Pei. App. 12. The policy concems
expressed by the Board are thus considerably averblown.

Finally, the two state court cases cited by the Board fall far
short of demonstrating confusion with regard to the governing
standard under the Full Faith and Credit Clause, See Guarini v.
State, 521 A.2d 1362 (N.1. Super. 1986), aff’ d, 521 A.2d 1294,

_cert. denied, 484 U.S. 817 (1987); Xiomora Mejia-Cabral v.
“Eagleton School, 1999 WL 791957 (Sept. 16, 1999) (Mass.
Super). Although bath courts read footnote 24 in Nevada v.
Hall quite broadly, the fact is that neither case ultimately tuned
on that reading, In Xiomora Mejia-Cabral, the Massachusetts
court recognized sovereign immunity for Connecticul as a
matter of comity. See 1999 WL 791957 at *3-*4, Noting that
Massachusetts had retained its own soverelgn immunity against
similar lawsuits, id. at *3, the court concluded that there was
“no policy of this state that would be undermined by respecting
the terms and conditions on which Connecticut has walved its
sovercign immunity.” /d. at *4, In Guarini, the New Jersey
court dismissed various claims against New York on four
separate gmunds—exc]usiv:jurisdiﬂinm sovereign immunity,
comity, and lack of standing—without even referring tothe Full
. Faith and Credit Clause, much Jess indicating a need for further
guidance about how to proceed under its provisions. See 521
A2d at 1364-71. These cases thus demongtrate that forum

5 The Board appears to acknowledge that, even under Califomia law, stste
uﬂ'ﬁ:kmayhehsldmpmﬂbhfnrmmemﬂnﬁﬁmﬁnuwimmwnm
tax enforcement. See Pet, 7-B and pots 3.
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Stotes are fully able 1o identify cases in which recognition of
sovereign immunity, or other like defenses, for a sister State
is appropriate. u

What the Board ultimately refuses 1o accept in this case is that
Nevada, the forum State, is acting as a co-equal sovereign. As
such, it has its own sovereign interests in assuring redress for
persons within its jurisdiction. See Nevada v. Hall, 440 U S.
at 426, As a sovereign itself, of course, the State of California
may seek to find common ground with the State of Nevada
regarding issues of Hability and reciprocity. /d. It may not,
however, simply elevate its own law aver the law of its sister
State by means of a flawed interpretation of the Full Faith and

Credit Clause.
) CONCLUSION
The petition for a writ of ceniorari should be denied.
Respectfully submitted,
MARK A. HUTCHISON H. BARTOW FARR, II
HurroHison & STEFFEN Counsel of Record
Lakes Business Park FARR & TARANTO
Las Vegas, NV 89117 1220 19th Strect, NW
(702) 385-2500 Suire 800
r Ku Washington, DC 20036
nm;.;«l!é:udmms (202) 7750184
300 South Grand Avenue PETER C. BERNHARD-
Twenty-Ninth Floor BERNHARD & BRADLEY
Los Ang=les, CA S0071-3155 3980 Howard Hughes Parkway
(213) 629-4524 Suita 550 7
Las Vegas, NV 29109

(702) 650-6563
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{o its Petition for Writ of Certiorari, the California
" Yvanchise Tax Board (Board) sought review of the order of
the Nevads Supreme Court that refused to extend full
faith and evedit © California’s stamutory scheme that
provides broad sovereign immunity to state agencies,
officials and employees administering California’s tex
lews. The Board argued that Nevads v, Hall, 440 U.E. £10,
&4 124, rekg dended, 441 U.B. 817 (1979, suggested that
iz cuses such as this case — where the order of the Nevada
Supreme Court crippled California’s capacity end ability to
perform ome of its core, critical soversign functions, the
spforcement of California's personal income tax law — even
difforing state policies would not justify denying full faith
znd Mthnniater&tnm'uhndynfhﬂmmarﬂ also
evpued that the States need guidacce in the intsrpretation
and epplication of the full faith and credit apalysis in
iVevada u. Hall.

In responee, respondent Hyatt argued that the writ
shoald be denied because a forum State need not extend
full faith and credit where it has gufficient comtacts with
¢he lawsuit. Hyatt also argued that the Court has com-
pletely abandoned the use of & belancing test as part of its
fall feith and credit anelysis. Finally, Hyatt argved that
the States need no guidance from the Court on this issue.
Hyatt is wrong on all counts.
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ARGUMENT

1, Contraryto mpnnd'.ant’n claim, the Fall Faith
and Credit Clause affords prnhuﬁn:n to mon-

Regpondent’s brief argues that the Full Faith and
Credit Clause does Dot afford protection %0 non-forum
gigter States in resolving choice of law guestions involving
critieal, core governmeptzl fonctions, California and at
least 37 other States apnd Territories have explicitly
disagreed.

Fespopdent claime that e forum State, having suff-
clert contacts with the lawsuit, need not apply the law of
another State when to do so would offend it own public
policy without rogard to the relative importance of the
pon-forum Btate's govermmental fumction invelved or the
cxtangivensss of the contact hetwees the forum gpd non-
forum States.

Respondent &leo contends that the Court has aban-
doped aoy congideration of the relative importance of the
ta] fupction and contact with the forum Btate in

resolving these critical choice of law questions.

A Despite the fact that a forwm State bas
sufficient contacts with a lawsuit, it still
must extend full fnith apd eredit to the
lawe of a sister State engaged in core,
critical sovereign functions.

Respondent's arguments are in part based on his
interpretation of Nevada v, Hall, 440 U.S. 410 [1879), nd
in part by his reliance oo 2 geries of cases involving
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ackions betwesn private parties, Thase cases betweer
private perties Brd inapplicsble because they do mot
involve the congtitutional issue framed by footnote 24 in
Nevada v Hall. Beker by Thomas D. General Motors Corp.,
g9 0.5 999 282-38 {1998), imvolved 2 pﬂ'ﬂﬂn:ll injury
lawsuit between private parties, Sun Oil Ca. u. Wortman,
456 0.8, 717, T {1988), =nd Phillips Petroluem Co. v,
Shuits, 471 U.E. 197, 818-19 (1985), concarned private
clazs actions over ol royaltiss. Carroll v. Lanag, 340 T1.8.
408, 412 (1956), and Pacific-Empleoyers Ins. Co. v Indus-
irial Accident Commissior of Colifornis, 308 U.5. 483,
£01-505 (1989), copiderad the issue of workmen's com-
pensetion AMONgEE private parties. Allstate Insurance Co.
v, Hogue, 449 T.8, 302, 308 {1981}, involved a wronpful
denth dispute between private parties.

Although Nevada v Hall was 2 guit against & State,
vather than exclusively betweeh private parties, its regult is
plgo inapplicable here becanse it did zet invalve 8 State's
eyprgine of @ COTES, critical sovereign function Nevadz v
Hall yevolved arcund a traffic accident by & Nevade state
eraployee involving gerious and substantial personel
fnjuries that gecurred on & public highway in California
vather than the performance of & governmental function 88
this case does, & difference Nevada o Hall recognized a8

implicating different guestions. In the case
presently before the court, the suditer-was the sale official
of the Board charged with sonfirmming Tecpondent’s ¢laim
of California non-reaidency status for California personal
income tax purpoges, & coTe, eritical state function.’

S m————
"‘Rnﬂhdmtmi‘-lminﬂumm pnd projudics the Court againat
pranting the Board's petition for egrtiorari by quoting and relying on
(Continued on fullowing pagel

AA002540



- 0T, 22. 2002 §: 3044
orr-za-zE@2  @5i%e .\TTERNEY GEMERAL

5

pot iovplicate the same constitutional copcerns that ere
pragent here. Therefore, to the extent that Allstate estab-
lighes & rule disapproving use of & balaneing test, the rule
does not apply heve. More importantly, however, Justice
Stevans explicitly recognized in his comeurring opinien in

» tate's soversignty. “The Full Faith and Credit Clause
implements this design by directing that 2 State, when
acting &5 & forum for litigation having multistate aspects
gr implications, respect the legitimate interests of other
States and aveid infringement dpon thelr sovereignty”
Allsiate Insurance Co. v. Hogue, 443 1.5. at 322 (Btevens,
J., eoncurring). Justice Btavens mmplified on this in
Allstute when he explained that full faith and credit must
be axtended to prevent one State fram imposing a policy
thet in hostile to another State's public acts:

The kind of state action the Full Faith and
Credit Clause was designed to prevent hes been
doscribed in a veriety of ways by this Court, In
Carroll v. Lanza, 349 US. 408, 413 (1955), the
Court indicatad that the Clause would be in-
voked to restrain “any pelicy of hostility to the
public Acts” of another State. In Nevada v. Hall,
supra, at 424, n.24, we approved action which
“pose(d) no substantial threat to our constitu-
tional system of cooperative federglism.” And in
Thomas v. Washington Gos Light Co., 448 U5.
261, 272 (1980), the plurality opinion described
the purpose of the Full Feith apod Credit Clause
25 tha prevention of “parochial ectrenchment on
{he interests of other States."

Allstate Insurance Co. v Hopgue, supra, 449 7.8, at 323,
.10 (Stevens, J., coneurring), Certainly the language that
Jostice Stevens used, “restrain 'any policy of hostility to
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the public Acts' of another State” and the prevention of
“parochial entrenchment on the interedts of other States,”
makes it clesr that a b ':mthiﬁuapp:ﬂpﬁwely
uged in some cases, and the Board believes that such &
tagt must be nged in this case.

goes to the very eore of eooperative faderalism, an f=sue
not present at gll in Allstate. The issue presented to the
Court in this case raises DUmerous {mportant constitu-
tional guestions. Is the Full Faith and Credit Clanse of the
United States Constitution the appropriate vehicle for
resolving confrontations betwesn and smoDg the States
over the application of choice of law questicns? May a
forum State extend it judicial authority beyond ita geo-
graphie borders to affect the governmeptel policies end
actions of amother State thereby exposing the public
officlals of the nonforum State, whe have little or bo
coptact with the forum State, to its judicial serutiny gnd
guthority? Do cooparative federaliom and the peed to
prevent conflicts between the Btates require that the
judicial authority of ope State with respect to the govern-
mental actions of another State be tempered by the Full
Faith and Credit Clause? Are the limitations on choice of
law questions especially and oniquely importagt to our
constitutional structure in sitnations where the forum
Stats, as it does here, admits that substantially all the
conduct of another State that gives rise to the eonflict
pecurred in the pop-forum State? None of these questions
were answered in Allstate; they ere questions that under
our constitution only this Court-can enswer and the
angwer ia needed now,

AA002542
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14 greaver, fostnote 10 in Allstare (449 U.B. at 328],
upon which respondent relies, itself cites Nevada v. Hall.
Thus, 8s this Court did in Nevads v. Hall, the Court in
Allsiate implicitly left open the same guestion of revisiting
the Fuoll Feith and Credit Clause snalysis when choice of
law Guestions snvolving core Boversign functions are at

b1

in addition, applying respondent’s view of full feith
and credit to the pregent situation is =t odds with the
gencrally accepted view that the purpoee of the Full Faith
gnd Credit Clauss was to dliter the States’ status 28 com-

pletely independent SOVEreigns.

Justice Bealia explained the role of the Full Faith and
Credit Clsuse in Sun pil Co. u. Wortmaon, where ha ex-
plained the statemens in Milwaukee County U. M. E. White
Co., 296 U.E. 268, 276-277 (1985) regarding chotee of law
jurisprodence: oThe very purpose of the full faith and
eredit clauss was to alter the status of the geveral etates

a5 independent foreign sovereignties.” Thus:

This statement is troe, 86 the context of the
gtatement in Milwaukee County makes clear, not
because the clause itaelf radically changed the
prineiple of conflicts law but because it made con-
flicts principles enforceeble as a matter of copsti-
tutions] commapd rather than leaving the
enforcement to the vagaries of the forum’s Vie™
of comity. See Estin U. Estin, 834 U.S. 54, 546
(1948) (the Full Faith and Credit Clause “substi-
tated & command for the earlier principles of
comity sad thus besically altered the status of
the Statas a8 independent & e

Sun Oil Co. v. Wortman, 486 U.5. at 723-24, n.); emphasis
and parentheses in original.
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Justice Stevens in Allstate also explained thet:

The Tull Faith and Credit Clause is one of
geveral provisions in the United States Constitu-
tion designed to transform the several States
from independent sovereigns into a single, unl-
fied Nation.

Allsicte Insurance Co. v, Hague, 449 11,8, st 322 {Stevens,
J., eoncwrTing).

1. The States do npeed guidance in applying
Nevada v. Hall.

Respondent contends that “forum states, applying the
existing standard, are highly unlikely to allow prosecution
of suits that would gericusly impede necessary govern-
ment activity.” RB 9. Respondent also claims “that foram
gtates are fully able to identify cases in which recognition
of govereign, or other like defenses, for & sister state i
appropriate.” KB 11 However, the problem here ia that &
forum State has failed to recogrize an appropriate defense;
thus, precisely that which respondent claims i unlikely to
gecur has, in fact, occurred. Respondent admits that he is
challenging offictal conduct by Board officials administer-
ing Colifornig’s tax laws, copduct that occwred elmost
exclusively in California. The Wevada Supreme Cowrt
originally found that “the myriad of depositions and
documents submitted to the court sre undisputed and
indicate that Franchise Tax Board's investigative acts
were iniinaﬁthaatm&udmdzbe:minimﬂdmamm
for taxation pursuant to its statutory authority.” Pet. App.
49-43. The Nevada district coart cbserved that ninety-five
percent of the conduct complained gbout peeurred outside
the foram State of Nevada. Pet. App. Ex. 17. Yet, despite

12/:4
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thess ancontradictad
has ¢llow respondent to proceed under Nevada law when
eigting California law would provide the Board with
broad immunities’ In this case the upexpected has oe-

curred apd only this Conrt ean regpond to it.

e

ery meamures effecting ;dnﬁﬁlﬂ;ﬁﬁh:anﬁpmmuhlrnﬂrdi
and public employess, oftan i conrravention of exieting Catifornia Jas.
Thio ineludes neaking the coart Als and the imporing of an eppreasive
'nwduduinadmhrphwwﬂin:buhindnwﬂnf
|m=;mmdﬂmmt'nsrnuatz
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CONCLUSION

Based on the foregoing reasons, petiticner respectiully
requests this Court to grant the Board's petition, -

BrL LOCKYER
Attorney General of the
Btats of Califernia
Manver M, Menzmaos
State Solicitor
DAvID 8. CHANEY
Senior Assistant Attorney General
Wi DEAN FREEMAN
Lead Supervisipg Deputy
Attorney Gonersl
FELDX E. LEATHERWOOD
Deputy Attorney General
Counsel of Record
300 Bouth Spring Street, 4 500N
Loe Angeles, California 80013-1204
Telephone: (213) 897-2478
Fax: (218) 887-5775
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Franchise Tax Bd. of California v. Hyatt, 2002 WL 31827845 (2002)

2002 WL 31827845 (U.S.) (Appellate Brief)
United States Supreme Court Petitioner's Brief.

FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA, Petitioner,
v.
Gilbert P. HYATT and EIGHT JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, Respondents.

No. 02-42.
December 9, 2002.

On Writ Of Certiorari To The Supreme Court Of The State Of Nevada

BRIEF OF PETITIONER

Bill Lockyer

Attorney General of the

State of California

Manuel M. Medeiros

State Solicitor

David S. Chaney

Senior Assistant Attorney General
Wm. Dean Freeman

Lead Supervising Deputy
Attorney General

Felix E. Leatherwood

Deputy Attorney General

Counsel of Record

300 South Spring Street, # 500N
Los Angeles, California 90013-1204
Telephone: (213) 897-2478

Fax: (213) 897-5775

*i QUESTION PRESENTED
Did the Nevada Supreme Court impermissibly interfere with California's capacity to fulfill its sovereign responsibilities,
in derogation of Article IV, Section 1, by refusing to give full faith and credit to California Government Code section
860.2, in a suit brought against California for the torts of invasion of privacy, outrage, abuse of process, and fraud
alleged to have occurred in the course of California's administrative efforts to determine a former resident's liability for
California personal income tax?
*ii LIST OF PARTIES
Petitioner Franchise Tax Board of the State of California

Respondent Gilbert P. Hyatt

Respondent Eighth Judicial District Court of the State of Nevada, in and for the County of Clark
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States &= Full faith and credit in each state to the public acts, records, etc. of other states

360 States
3601 Political Status and Relations
360I(A) In General
360k5 Relations Among States Under Constitution of United States
360k5(2) Full faith and credit in each state to the public acts, records, etc. of other states

(Formerly 360k0(2))
Did the Nevada Supreme Court impermissibly interfere with California's capacity to fulfill its sovereign
responsibilities, in derogation of the Full Faith and Credit Clause, by refusing to give full faith and credit
to the California statute that precludes liability of a public entity or public employee with respect to
assessing or collecting taxes, in a suit brought against California for the torts of invasion of privacy, outrage,
abuse of process, and fraud alleged to have occurred in the course of California's administrative efforts to
determine a former resident's liability for California personal income tax? U.S.C.A. Const. Art. 4, § 1; West's
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Hawaii (HAW. REV. STAT. ANN. § 662-15(2) (Michie 12
2002)) teietieeeee ettt aneeana s

Idaho (IDAHO CODE § 6-904A(1) (Michie 1998)) ........... 12
James D. Sumner, Jr., The Full-Faith-And-Credit Clause 21
— It's History And Purpose, 34 Oregon Law Review 224

(1955) oot

Massachusetts (MASS. GEN. LAWS ANN. ch. 258, § 12
10(d) (West 1988) & Supp. 2002)) ...ooovvveeerreeireeereeeieeennee.

MINN. STAT. sections 270.275-276 (1998 & Supp. 2002) 12
(limitations On IMMUNILY) ..vveeeervieeeeriiieeeiireeeeiieeeeeeeeee
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Oklahoma (OKLA. STAT. ANN. tit. 51,§ 155(11) (West 12
2000 & Supp. 2002)) .eeeeevreeerieiiie e
Robert H. Jackson, Full Faith And Credit — The Lawyer's 22,23
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*1 OPINIONS BELOW

The written decision of the Nevada Supreme Court in Docket Numbers 35549 and 36390, dated April 4, 2002 (Order
Granting Petition for Rehearing, Vacating Previous Order, Granting Petition for a Writ of Mandamus in Part in Docket
No. 36390, and Granting Petition for Writ of Prohibition in Part in Docket No. 35549). Pet.App. at pp. 5-18.

The written decision of the Nevada Supreme Court in Docket Numbers 35549 and 36390, dated June 13, 2001, (Order
Granting Petition (Docket No. 36390) and Dismissing Petition (Docket No. 35549)). Pet.App. at pp. 38-44.

The written decision of the Nevada Supreme Court in Docket Numbers 39274 and 39312, dated April 4, 2002 (Order
Denying Petition for a Writ of Mandamus or Prohibition and Dismissing Appeal), pertaining to the Protective Order.

Pet.App. at pp. 19-21.

The Protective Order of the Eighth District Court of the State of Nevada. Pet.App. at pp. 22-35.

JURISDICTION

On April 4, 2002, the Nevada Supreme Court issued its orders (1) denying and granting in part Petitioner's Petitions
for Writ of Mandamus and Writ of Prohibition, and (2) denying Petitioner's Petition for Writ of Mandamus and Writ
of Prohibition pertaining to the protective order. On July 2, 2002, Petitioner filed a petition for a writ of certiorari.
Certiorari was granted on October 15, 2002. The jurisdiction of this Court is invoked under 28 U.S.C. § 1257(a).

*2 CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED
(Set forth verbatim in Appendix, infi'a, App. 1)

United States Constitution, Article IV, § 1
California Code of Civil Procedure § 1060.5
California Government Code § 860.2
California Government Code § 905.2
California Government Code § 911.2

California Government Code § 945.4
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California Revenue & Taxation Code § 17001
California Revenue & Taxation Code § 17014
California Revenue & Taxation Code § 17015
California Revenue & Taxation Code § 17016
California Revenue & Taxation Code§ 19041

California Revenue & Taxation Code § 19044
California Revenue & Taxation Code § 19045
California Revenue & Taxation Code § 19046
California Revenue & Taxation Code § 19047
California Revenue & Taxation Code § 19381
California Revenue & Taxation Code § 19501
California Revenue & Taxation Code § 19504

*3 California Revenue & Taxation Code § 21021

Title 18, California Code of Regulations § 17014

STATEMENT OF THE CASE
1. Summary of the Background

Pursuant to its inherent sovereign power, the State of California imposes a personal income tax upon the income of its
residents. The Petitioner is the Franchise Tax Board of the State of California (hereinafter referred to as the “FTB”).
The FTB is the California state agency charged with the public duty of implementing and enforcing California's Personal
Income Tax Law. Cal. Rev. & Tax. Code §§ 17001 and 19501. Respondent Gilbert P. Hyatt is a former long-time resident
of the State of California who filed a return for 1991 with the FTB asserting that he terminated his California residency
and moved to Nevada on October 1, 1991, just before certain companies paid him $40 million cash in “patent licensing
fees” for patents he obtained while a resident of California. Record of Proceedings at Volume 1, Item 1, p. 3 and Gilbert
Hyatt's First Amended Complaint, Pet. App. at p. 78, 460.

Hyatt did not report the $40 million as California income subject to the state personal income tax. Record of Proceedings
at Volume 3, Item 2, pp. 12-33. The FTB conducted an audit investigation of Hyatt's filing status and issued Notices of
Proposed Assessment for the years 1991 and 1992 based upon its determination that Hyatt remained a California resident
until April 3, 1992. Record of Proceedings at Volume 3, Item 2, pp. 412-416. In these Notices of Proposed Assessment the

FTBalso asserted a *4 civil fraud penalty. Hyatt filed a protest I of these Notices of Proposed Assessment. That protest
is still pending in California. Record of Proceedings at Volume 3, Item 2, pp. 410-411. After filing his protest, Hyatt
filed a suit against the FTB in Nevada seeking a declaration that he was a Nevada resident, a non-resident of California,
and is, therefore, not subject to California personal income tax. In the Nevada suit, Hyatt also seeks monetary damages
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against the FTB for alleged fraud, abuse of process, invasion of privacy, outrage and negligence by the FTB and its
agents both in California and Nevada. Complaint JA at pp. 45-70, and Amended Complaint Pet.App. at pp. 49-90.

A “protest” triggers an internal administrative review of the proposed assessments conducted by a hearing officer who is an
employee of the FTB. Cal. Rev. & Tax Code § 19041.

Hyatt's declaratory relief action was dismissed on the FTB's motion for judgment on the pleadings for lack of subject
matter jurisdiction. Order Granting Partial Motion for Judgment on the Pleadings, JA at pp. 93-95. But the trial court
refused to dismiss the remaining damage claims. Instead, the Nevada District Court sealed the courtroom from public
access. JA at pp. 87-92. The Nevada District Court also imposed a Protective Order upon the FTB preventing it from
providing most — if not all — of the information it had obtained in the lawsuit to the FTB officials who were conducting
the ongoing administrative tax protest. The order barred the FTB from providing any such documents that Hyatt had
designated as confidential, without his permission. The Protective Order requires that, if Hyatt refuses permission, the
FTB protest officials must attempt to obtain the documents through California *5 judicial processes. Pet. App. at pp.
22-35. In addition, the Nevada District Court ordered the FTB to produce certain documents that, under California
evidentiary and administrative laws, would not be required to be disclosed. JA at pp. 135-146.

On December 27, 1999, the Nevada District Court adopted its Discovery Commissioner's Report and Recommendation,
which expanded the scope of Hyatt's lawsuit beyond torts that were allegedly committed in Nevada by California
government officials into a general inquiry of every aspect of the California tax process as it applied to Hyatt:

4. [T]hat the entire process of the FTB audits of Hyatt, including the FTB assessments of taxes and the protests, is at
issue in this case and a proper subject of discovery.... Hyatt's claim of fraud against the FTB entities him to discovery
on the entire audit and assessment process performed by the FTB that was and is directed at him as part of the FTB's
attempt to collect taxes from Hyatt.

5. [T]he process of the FTB audits directed at Hyatt is squarely at issue in this case.

JA at pp. 137-138.

In explanation of his findings, the Discovery Commissioner explained:

COMMISSIONER BIGGAR: “... but the process I think is still fair game, and if you think otherwise you will have to
have the judge say that because obviously in my view if we are only concerned with acts that took place in the state *6

of Nevada, then we would have a very small range of discovery in this case because I think everybody is in agreement
there were only some few certain acts done in Nevada, investigation by the FTB on premises, so to speak, here as well as
inquiring with various Nevada companies and other things, but in my view is only a part of the process of collecting the
tax from Mr. Hyatt, and the process is what is under attack here, and I think in my view, particularly a state agency should
feel that its process should be open to exploration in a case such as this so that we have an open form of government.”

JA at p. 133. Emphasis added.

Findings 4 and 5 of the Nevada Court made the entire audit in California, Nevada, or elsewhere the subject of litigation to
determine if government power was improperly used to assess taxes and a fraud penalty. The scope of discovery allowed
permits Hyatt to discover and litigate in the Nevada courts every aspect of the governmental functions of California's
tax audit. This includes reviewing all decisions made to determine if California's administration of its taxing powers was
improper and whether its assessment of a fraud penalty was made for the purpose of allegedly “extorting” a settlement.
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The FTB filed its first petition with the Nevada Supreme Court in Docket Number 35549, contesting these discovery
orders and the protective order. Record of Proceedings at Volume 1, Item 1.

While that first writ was pending before the Nevada Supreme Court, the FTB filed a motion in the trial court seeking
summary judgment on the remaining tort claims and dismissal of the action for lack of jurisdiction. Franchise *7 Tax
Board of the State of California's Motion for Summary Judgment Under Nevada Rules of Civil Procedure, Section
56(b) Or Alternatively For Dismissal Under Nevada Rules of Civil Procedure, Section 12(h)(3). Record of Proceedings
at Volume 2, Item 11, Exhibit 7. That motion was denied by the district court, and the FTB filed a second petition in the
Nevada Supreme Court, Docket Number 36390. Record of Proceedings at Volume 2, Item 10.

On June 13, 2001, the Nevada Supreme Court granted the FTB's second petition, finding that Hyatt had failed to show
any evidence of tortious conduct on the part of the Franchise Tax Board:

There is no evidence, aside from Hyatt's own conclusory allegations, that the Franchise Tax Board's
investigation unreasonably intruded into his private life or seclusion, published false information
about him, or published information to third parties that was not of a legitimate public concern. The
myriad depositions and documents submitted to this court are undisputed and indicate that Franchise
Tax Board's investigative acts were in line with a standard investigation to determine residency status
for taxation pursuant to its statutory authority.

Pet.App. at pp. 42-43. The Court ordered the trial court to enter summary judgment in favor of the FTB and dismissed
the FTB's first petition as being moot. Pet. App. at pp. 43-44.

On July 5, 2001, Hyatt filed a petition for rehearing. Real Party in Interest Gilbert P. Hyatt's Petition for Rehearing re
the Court's June 13, 2001 order. JA at pp. 246-297.

*8 On April 4, 2002, the Nevada Supreme Court, without setting forth any new evidence, vacated its earlier decision
and issued a new one denying the FTB's petitions. Pet. App. at p. 5. Returning the matter to the trial court, the
Nevada Supreme Court refused to apply California law immunizing the FTB from liability for the alleged common-law
intentional torts, stating its justification as follows:

We believe that greater weight is to be accorded Nevada's interest in protecting its citizens from
injurious intentional torts and bad faith acts committed by sister states' government employees, than
California's policy favoring complete immunity for its taxation agency.

Pet.App. at pp. 12-13. (Footnote omitted.)

Except for one document, the court also ordered the disclosure and release of the FTB's privileged documents. And the

court refused to disturb the “protective order.” 2 Pet.App. at p. 22.

The order also dismissed the the FTB's appeal from the same order.

2. The Underlying FTB Audit Investigation

The State of California imposes a personal income tax upon the income of its residents. California residents include: (1)
every individual who is in California for other than a temporary or transitory purpose; and (2) every individual domiciled
in California who is outside California for a temporary or transitory purpose. *9 Cal. Rev. & Tax. Code §§ 17014,
17015, 17016. The purpose of these statutes is to ensure that all those who are in California for other than a temporary
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or transitory purpose, and enjoying the benefits and protection of the State, should in return contribute to the support

of the State.> When a California taxpayer claims to have changed his or her state of residence, the FTB sometimes
performs a residency audit to determine whether the individual did, in fact, become a non-resident of California on or
near the asserted change of residency date shown on the taxpayer's California tax return. The residency audit attempts
to verify when the taxpayer established significant permanent ties with the new State of claimed residency, and whether
the taxpayer severed significant permanent ties with California on or near the asserted change of residency date.

3 Cal. Code Regs. tit. 18, § 17014 (1988); Whittel v. Franchise Tax Board, 231 Cal.App.2d 278, 285, 41 Cal.Rptr. 673 (1964).

In 1990, Hyatt obtained a patent on certain computer technologies, resulting in over one hundred million dollars
of income in late 1991 and 1992. Substantial publicity surrounded Hyatt's patent, including a newspaper article that
attracted an FTB auditor's attention in 1993. The 1992 article reported that Hyatt lived in Las Vegas, but was involved in
a California legal dispute with his ex-wife about earnings from recent patent awards. Record of Proceedings at Volume
3, Item 11, pp. 53-91.

The FTB initiated an audit of Hyatt's 1991 tax return Record of Proceedings at Volume 3, Item 11, Exhibit 7, p. 53.
In accordance with the provisions of California's *10 Personal Income Tax Law, FTB auditors attempted to obtain
information and records verifying Hyatt's claim of California non-residency. JA at pp. 181-191. The FTB talked by
phone to third parties with potentially relevant information, such as the Clark County Assessor's Office, and kept records
reflecting the nature of each inquiry. Record of Proceedings at Volume 3, Item 11, Exhibit 2. The FTB interviewed third
parties in California and Nevada, such as Hyatt's neighbors and relatives, and in some instances obtained statements
from them about Hyatt's change of residency claim. Record of Proceedings at Volume 3, Item 11, Exhibit 2. The FTB
also corresponded by mail with third parties either by letter alone, or by a letter accompanied by a “Demand to Furnish
Information,” a standard FTB form reflecting the statutory authority to obtain information in a tax audit. Cal. Rev. &
Tax. Code § 19504; JA at pp. 185-188. FTB auditors also traveled to Las Vegas in March 1995, and spent partial days
on each of three consecutive days visiting businesses, talking to neighbors and neighborhood workers, and observing
Hyatt's alleged Nevada residence. JA at pp. 187-188.

During late November 1995, the FTB lead auditor, Sheila Cox, also accompanied another FTB auditor to Las Vegas
to assist on the other auditor's cases, and made a brief observation of Hyatt's alleged residence during the trip. Hyatt
claims that during this latter trip, Ms. Cox went through Hyatt's garbage, rifled through Hyatt's mail, and trespassed on
Hyatt's property. JA at p. 189. The FTB disputes Hyatt's version of events on this trip. JA at pp. 181-191.

*11 3. California's Immunity Statutes

California law provides immunity for the State, its taxing agencies, officials, and employees for injuries caused by
instituting an administrative tax proceeding and for acts incidental to the assessment or collection of a tax. The immunity
statute, which has no geographical restriction on its application, provides:

Neither a public entity nor a public employee is liable for an injury caused by:

(a) Instituting any judicial or administrative proceeding or action for or incidental to the assessment or collection of a tax.

(b) An act or omission in the interpretation or application of any law relating to a tax.

California Government Code § 860.2. 4
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This statute has been broadly construed by California courts. Mitchell v. Franchise Tax Board, 183 Cal.App.3d 1133, 1136, 228
Cal. Rptr. 750 (1986). California Government Code § 860.2 is not the only immunity statute applicable in this case: California
Government Code §§ 911.2, 905.2, and 945.4 also bar money damage suits against state agencies. California statutes do not,
however, provide the State with absolute immunity: for example, California Revenue and Taxation Code § 21021 establishes
a cause of action in California's own courts for a tax agency's failure to follow published procedures.

SUMMARY OF ARGUMENT

California's broad statutory scheme of immunities protects its ability to carry out its core sovereign responsibilities
both within and outside of its own territorial *12 borders; however, Nevada courts refused to recognize California's

immunities in this lawsuit. California contends that full faith and credit requires Nevada courts to recognize California's

immunities.

Immunity statutes reflect a State's sovereign choice to define the limits of its exposure to liability for the action of its
governmental officials, balancing principles of fairness against the legitimate needs of government. The immunities provided
by California are commonly provided to tax administrators throughout the country, for example: Hawaii HAW. REV. STAT.
ANN. § 662-15(2) (Michie 2002); Idaho (IDAHO CODE § 6-904A(1) (Michie 1998)); Massachusetts (MASS. GEN. LAWS
ANN. ch. 258, § 10(d) (West 1988 & Supp. 2002)); Minnesota (MINN. STAT. ANN. § 3, 736, subd. (3)(C) 1998 & Supp.
2002), but see, e.g., MINN. STAT. §§270.275-276 (1998 & Supp. 2002) (limitations on immunity)); Mississippi (MISS. CODE
ANN. § 11-46-9(1)(T) (2002)); Nebraska (NEB. REV. STAT. § 81-8, 219(2) (1996)); Oklahoma (OKLA. STAT. ANN. tit. 51,
§ 155(11) (West 2000 & Supp. 2002)); South Dakota (S.D. CONST. art. III, § 27; S.D. CODIFIED LAWS §§ 21-32-16 to -18
(Michie 1987) §§ 3-22-10, - 17) (Michie 1994)); Utah (UTAH CODE ANN. §§ 63-30-10(8), 59-1-704 (1997 & Supp. 2002));
Vermont (V.T. STAT. ANN. tit. 12, § 5601(e)(2) (1973 & Supp. 2001)).

In Nevada v. Hall, 440 U.S. 410, reh'g denied, 441 U.S. 917 (1979), addressing the facts presented by that case, this Court
adhered to a generally recognized exception arising in choice-of-law cases that full faith and credit need not be extended
to laws of a sister State where those laws conflict with the forum State's own policies. This exception has arisen in cases
involving suits between private parties involving the question of whether the forum State or a different State's laws
should apply. In footnote 24 of Nevada v. Hall, the Court anticipated a case such as the present one and explained that
where the refusal to extend full faith and credit poses a “substantial threat to our constitutional system of cooperative
federalism” *13 (440 U.S. at 424 n.24), such as where it interferes with a State “capacity to fulfill its own sovereign
responsibilities” (ibid.), a “different analysis or a different result” (ibid.) might be required. In this case a different analysis
is required because the analysis under existing full faith and credit cases is inadequate to deal with the facts of this case.

California believes that this different analysis requires a different rule of law, one that is both simple and straightforward,
and one which takes into consideration the concerns identified by the Court in footnote 24. California submits that:

A forum State may not refuse to extend full faith and credit to the legislatively immunized acts of a sister State when
such a refusal interferes with the sister State's capacity to fulfill its own core sovereign responsibilities.

This rule is designed to eliminate the threat to cooperative federalism by mandating full faith and credit in those
circumstances where refusal to extend full faith and credit to a State's legislatively immunized acts would interfere with
a State's ability to carry out its core sovereign responsibilities. This rule is supported by (1) the history of the Full Faith
and Credit Clause, (2) this Court's own jurisprudence, and (3) the jurisprudence of other States interpreting and applying
Nevada v. Hall.

In addition, when the present case is examined under the rule suggested above, it is clear that the rule applies and that
Nevada courts must extend full faith and credit to California's immunity laws because (1) California's, conduct of the
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Hyatt residency tax audit is a core sovereign responsibility, and (2) Nevada's refusal to extend full *14 faith and credit
to California's immunity statutes interferes with California's capacity to conduct the Hyatt residency tax audit. When
these two requirements of the rule are met, Nevada must extend full faith and credit because its refusal to do so poses a
“substantial threat to our constitutional system of cooperative federalism.” Ibid.

ARGUMENT

I. THE NEVADA SUPREME COURT VIOLATED ARTICLE IV, SECTION 1 OF THE CONSTITUTION
BY REFUSING TO RECOGNIZE CALIFORNIA'S IMMUNITY STATUTES IN A LAWSUIT AGAINST
THE STATE OF CALIFORNIA BY A PRIVATE CITIZEN THAT AROSE OUT OF ACTIVITIES
INCIDENTAL TO THE ASSESSMENT AND COLLECTION OF CALIFORNIA STATE TAXES

A. The Current Choice-of-Law Analysis Does Not Adequately Resolve
the Constitutional Issues in the Present Case; a New Rule is Needed

California's dispute with Nevada's courts presents a constitutional confrontation that goes to the very core of cooperative
federalism and raises important constitutional questions that existing cases do not adequately answer. California believes
that these unanswered questions require this court to adopt a new rule, a rule that California submits is necessary to
resolve the “substantial threat to our constitutional system of cooperative federalism” (Nevada v. Hall, 440 U.S. at 424
n.24) that is presented by this case. The new rule is, in fact, suggested by the *15 language in footnote 24 of this Court's
opinion in Nevada v. Hall.

Under this new rule, Nevada (or any forum State) may not refuse to extend full faith and credit to the legislatively
immunized acts of a sister State when such a refusal interferes with the sister State's capacity to fulfill its own core
sovereign responsibilities. This rule necessarily limits the ability of a forum State to use its own law to extend its judicial
authority beyond its own geographic borders to interfere with the governmental policies and actions of a sister State.

The existing choice-of-law rules are inadequate to address a case such as this where the subject of the litigation is the
manner in which a sister State is conducting a core government function. In general, this Court has explained that as
long as a forum State has sufficient contacts with a lawsuit, it is not required to use the law of a sister State when to
do so would offend its own public policy. See Baker v. General Motors Corp., 522 U.S. 222, 232-33 (1998); Sun Oil Co.
v. Wortman, 486 U.S. 717, 733 (1988); Phillips Petroluem Co. v. Shutts, 472 U.S. 797, 818-19 (1985); Carroll v. Lanza,
349 U.S. 408, 412 (1955); Pacific-Employers Insurance Co. v. Industrial Accident Comm'n of Cal., 306 U.S. 493, 501-505
(1939) (hereinafter referred to as Pacific Insurance); Allstate Insurance Co. v. Hague, 449 U.S. 302, 308 (1981).

However, these cases are inadequate to address the constitutional issue framed by footnote 24 in Nevada v. Hall because
they do not involve the exercise of core government activities. They fail to address the constitutional issues because they
focus on the forum State's interest as a forum and the interest of the party filing suit, *16 rather than on the effect the
choice of law will have on the non-forum party State's ability to carry out its core functions. Baker v. General Motors
Corp., 522 U.S. 222, 232-33 (1998), involved a personal injury lawsuit between private parties. Sun Oil Co. v. Wortman,
486 U.S. 717, 733 (1988), and Phillips Petroluem Co. v. Shutts, 472 U.S. 797, 818-19 (1985), concerned private class
actions over oil royalties. Carroll v. Lanza, 349 U.S. 408, 412 (1955), and Pacific-Employers Insurance Co. v. Industrial
Accident Commission of California, 306 U.S. 493, 501-505 (1939), considered the issue of workmen's compensation.
Allstate Insurance Co. v. Hague, 449 U.S. 302, 308 (1981), involved a wrongful death dispute between private parties.

In Pacific Insurance, the question was whether full faith and credit required California to apply Massachusetts' workers'
compensation law in a case where a Massachusetts employee of a Massachusetts employer was injured in California
while acting in the scope of his employment. This Court held that California was not required by full faith and credit to
apply Massachusetts law because it contravened the policy of California's more liberal workmen's compensation Act. 306
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U.S. at 502-503. Pacific Insurance acknowledged that Massachusetts “ha[d] an interest in safeguarding the compensation
of Massachusetts employees while temporarily abroad in the course of their employment,” (ibid.) but explained that
California had a more significant interest in being able to exercise its own “constitutional authority ... to legislate for
the bodily safety and economic protection of employees injured within it.” Ibid. In fact, this Court explained that “[flew
matters could be deemed more appropriately the concern of the state in which the injury occurs or more completely
within its power.” Ibid. In contrast to the analysis of the *17 respective interests of the States, the case did not analyze
the effect the choice of law would have on the non-forum State's ability to carry out its core government functions.

Nevada v. Hall posed a question similar to that in Pacific Insurance: does full faith and credit require California to apply
Nevada law in a case which arose out of a traffic accident caused by a Nevada state employee driving in California while
on Nevada state business? This Court held that California was not required by full faith and credit to apply Nevada's
damage limitation because it contravened the policy of California's more liberal damages law. This Court examined
California's interest and compared it to California's interest in Pacific Insurance, noting that “[a] similar conclusion is
appropriate in this case.” 440 U.S. at 424,

The interest of California afforded such respect in the Pacific Insurance case was in providing for “the bodily safety and
economic protection of employees injured within it.” In this case, California's interest is the closely related and equally
substantial one of providing “full protection to those who are injured on its highways through the negligence of both
residents and nonresidents.” To effectuate this interest, California has provided by statute for jurisdiction in its courts
over residents and nonresidents alike to allow those injured on its highways through the negligence of others to secure
full compensation for their injuries in the California courts.

Ibid. (citations omitted). Just as with Pacific Insurance, Nevada v. Hall analyzed the respective States' interests, but failed
to analyze the effect the choice of law would have on the non-forum State's ability to carry out its core government
functions.

*18 Indeed, anticipation of this very failing appears to have prompted the concerns that were expressed in footnote 24 of
Nevadav. Hall. Footnote 24 explained that a different analysis and different result may be necessary where a forum State's
refusal to extend full faith and credit poses a substantial threat to our constitutional system of cooperative federalism.

California's exercise of jurisdiction in this case poses no substantial threat to our constitutional system
of cooperative federalism. Suits involving traffic accidents occurring outside of Nevada could hardly
interfere with Nevada's capacity to fulfill its own sovereign responsibilities. We have no occasion, in
this case, to consider whether different state policies, either of California or Nevada, might require
a different analysis or a different result.

Id. at 424 n.24. This text illustrates that in some situations it may be necessary to develop a rule based upon effect,
rather than interest. This is shown by the language “interfere with Nevada's capacity to fulfill its own sovereign
responsibilities,” (ibid.) which focuses on the effect, rather than the interest. The key is that effect must be factored in
whenever the choice-of-law decision “ interferes” with a State's ability to carry out its core government functions.

Both Nevada v. Hall and Pacific Insurance support our constitutional system of cooperative federalism because they
allow a State to apply its own law in cases where full faith and credit would otherwise force application of a foreign law
contrary to its own policy. Both are “interest” based cases that focus primarily on the forum States' interest in applying
their own taw: in Pacific Insurance, California's interest in applying its own workmen's *19 compensation law to an
employee injured while on the job in California; and in Nevada v. Hall, California's interest in applying its own more
liberal damages law. In these cases, cooperative federalism was served by an interest-based analysis, but application of
only the interest-based analysis in this case actually thwarts cooperative federalism because it fails to consider the effect
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the choice of law would have on the non-forum State's ability to carry out its core government functions. This failure to
factor in the effect on core government functions is why a new rule or test must be developed.

When the subject of the litigation is the State's activities in carrying out its critical or core governmental functions, the
ordinary rules are inadequate because they do not provide any consideration for effect on the State's ability to carry
out its essential functions. Under the interest test, any law reflecting conflicting policy of the forum State, no matter
how insignificant, will trump the non-forum State's law, no matter how adversely it affects its ability to carry out vital
governmental functions.

In some cases, such as this one, it is the use of the interest-based test, alone, that creates a threat to cooperative federalism
because it completely fails to examine whether the choice-of-law decision has the effect of interfering with the non-forum
State's ability to carry out its core sovereign functions. In order to remedy this threat to cooperative federalism, California
has developed what it believes is the best test that can be used where the litigation involves legislatively immunized
activities undertaken in carrying out the State's core government functions, a test that looks to the effect of the choice-
of-law decision, i.e., whether there is interference. Specifically, the California rule provides that:

*20 A forum State may not refuse to extend full faith and credit to the legislatively immunized acts
of a sister State when such a refusal interferes with the sister State's capacity to fulfill its own core
sovereign responsibilities.

In addition to resolving the threat to cooperative federalism posed by using only the interest-based test, California's
proffered rule should be adopted because it is supported by the history of the Full Faith and Credit Clause, this Court's
own jurisprudence, and the jurisprudence of various other States in interpreting and applying Nevada v. Hall.

1. The History of the Full Faith and Credit Clause Supports California's Suggested Rule

Prior to the adoption of the Articles of Confederation and the Constitution, each state (or colony) was a sovereign
and independent government. As independent governments they had the power to enact laws governing local matters,
wage war, levy taxes and engage in any number of acts of sovereign responsibility. As independent nations they were
free to accept or reject the laws or acts of other nations subject only to treaties or principles of comity. Prior to the
Articles of Confederation, the colonies had to a large extent ignored the rulings of other colonies and even some of the
rulings of England. Litigants could re-litigate their cases in different jurisdictions without much concern for rulings in
other colonies. However, more enlightened principles of comity (at least regarding judgments) took *21 hold before

the enactment of the Articles of Confederation. ® These principles of comity, which were based upon enlightened self-
interest, and which meant that most colonies granted full credit to other State's judgments and court rulings, were then

incorporated into the Articles of Confederation. 7

6 James D. Sumner, Jr., The Full-Faith-And-Credit Clause — It's History And Purpose, 34 Or. L. Rev. 224, 228-229 (1955).

T bid
At the Constitutional Convention of 1787, these principles were explicitly included in Article IV, Section 1 of the United
States Constitution; indeed, they were expanded to include in addition each State's public acts and records. The Full
Faith and Credit Clause of the United States Constitution specifically provides that:

Full faith and credit shall be given in each state to the public Acts, Records, and judicial Proceedings

of every other State. And the Congress may by general Laws prescribe the Manner in which such

Acts, Records and Proceedings shall be proved, and the Effect thereof.
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U.S. Const., art. IV, § 1.

The Full Faith and Credit Clause was placed in Article IV along with other provisions designed to establish a single
republic with equal privileges being accorded the several States, 8 and the citizens of each state throughout the rest of

#22 the United States.’ It establishes the importance of single nationhood, with the promise that the obligations and
privileges of the States and their citizens would not end at one State's border.

Article IV, § 3, Clauses 1 and 2 deal with new States, while Article IV, § 4 guarantees every State a republican form of
government and protects each State from invasion and domestic violence.

Article IV, § 2, Clause 1 provides that “citizens of each state shall be entitled to all privileges and immunities of citizens in
the several states[;]” and § 2, Clause 2 provides that fugitives from justice from one state shall “be removed [back] to the state
having jurisdiction of the crime.”

Despite the dearth of legislative history, there is little doubt that the Full Faith and Credit Clause was intended to ensure

harmony and peaceful intercourse among the states without relying on the uncertainties of comity. 10 ¢ was, in effect,
an internal treaty among the States. As such, although the several States maintained all the sovereignty not ceded to the
nation, they also collectively forged a single integrated union where, unlike foreign nations, the States were not free to
ignore the laws and acts of the nation or their sister States, even when those laws might conflict with their own:

10 Robert H. Jackson, Full Faith And Credit — The Lawyer's Clause Of The Constitution, 45 Colum. L. Rev. 1, 5 n.17 (19495);
Benjamin Cardoza, The Growth Of The Law 136 (1924).

[TThe very purpose of the full faith and credit clause was to alter the status of the several states as independent foreign
sovereigns, each free to ignore obligations created under the laws or by judicial proceedings of the others, and to make
them integral parts of a single nation....

Milwaukee County v. M. E. White Co., 296 U.S. 268, 276-77 (1935).

*23 The purpose of full faith and credit was, then, to alter the status of the States, which it did by abandoning reliance on
comity and making conflict of law principles constitutionally mandated. The Full Faith and Credit Clause “substituted a
command for the earlier principles of comity and thus basically altered the status of the States as independent sovereigns.”
Estinv. Estin, 334 U.S. 541, 546 (1948) (emphasis added). Indeed, “the clause ... made conflicts principles enforceable as
a matter of constitutional command rather than leaving the enforcement to the vagaries of the forum's view of comity.”
Sun Oil Co. v. Wortman, 486 U.S. at 723, n.1.

Years ago this Court recognized that the Clause would be properly invoked to restrain “any policy of hostility to the
public Acts [of another state].” Carroll v. Lanza, 349 U.S. 408, 413 (1955). In this case, Nevada's refusal to extend full
faith and credit to California's immunity laws results in a “policy of hostility” to California's tax acts, a policy that the
Full Faith and Credit Clause was intended to restrain. This restraint against hostility can be accomplished by this Court
adopting California's suggested rule.

While there may be little legislative history on the Full Faith and Credit Clause, T this Court's historical analysis supports
California's interpretation that full faith and credit provides a virtual absolute barrier to one State allowing its processes
— including its courts — to impinge upon the constitutionally valid exercise of a sister State's sovereign responsibilities.
This interpretation is based on *24 the principles of cooperative federalism and reciprocal respect, which are at the
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heart of the Full Faith and Credit Clause. It is likely that Nevada's refusal to extend full faith and credit in this case is
just what the Full Faith and Credit Clause was designed to thwart. 12

U See Nevada v. Hall, 440 U.S. 410; Jackson, supra note 10, at 5 n.17.

12 In The Federalist, No. 42, James Madison noted that the clause was “an evident and valuable improvement on the clause

relating to this subject in the articles of Confederation” and that the power “may be rendered a very convenient instrument of
justice, and be particularly beneficial on the borders of contiguous States, where the effects liable to justice may be suddenly
and secretly translated in any stage of the process, within a foreign jurisdiction.” The Federalist No. 42 (James Madison).

2 The Fact That This Court's Own Jurisprudence Recognizes the
Limitations of an Interest-Based Test Supports the Rule California Suggests

The rule that California advances here — that a forum state may not refuse to extend full faith and credit to the
legislatively immunized acts of a sister State when such a refusal interferes with the sister State's capacity to fulfill its own
core sovereign responsibilities — is grounded in the concerns expressed by the Court in footnote 24 of Nevada v. Hall,
440 U.S. 410. Nevada v. Hall was a tort action against the State of Nevada in a California state court, which arose out of a
traffic accident caused by a Nevada state employee driving in California while on Nevada state business. This Court held
that a court need not give full faith and credit to another State's laws if those laws conflicted with the policy of the forum
State; thus, California need not give full faith and credit to Nevada's statutory *25 limitation on liability for injuries
caused by a Nevada state employee since it was in conflict with California's policy against any such limitation. This
holding was tied to the Court's own interest-based choice-of-laws analysis adopted in cases involving lawsuits between
two private litigants. However, footnote 24 in Nevada v. Hall makes it clear that ruling itself was fact-based and limited;
it acknowledges that a different analysis and different result may be necessary where a forum State's refusal to extend
full faith and credit poses a “substantial threat to our constitutional system of cooperative federalism.” Id. at 424 n.24.

The thrust of footnote 24 is that this different analysis and result is necessary to protect “our constitutional system of
cooperative federalism.” Ibid. Nevada's refusal to extend full faith and credit to California's immunity laws in this case
poses the very threat to the constitutional system of cooperative federalism that footnote 24 cautions against. Footnote
24 suggests that it is improper to deny full faith and credit where to do so “interfere[s] with [the sister State's] capacity
to fulfill its own sovereign responsibilities.” Ibid. While a suit involving a traffic accident occurring outside of Nevada
could hardly interfere with Nevada's capacity to fulfill its own sovereign responsibilities, a suit against California based
on activities such as the Hyatt residency audit, which is incident to the assessment or collection of a California state
tax, clearly “interferes” with California's “capacity to fulfill its own sovereign responsibilities.” Ibid. California submits
that the concerns articulated in footnote 24 can best be addressed by California's effects-based test: a forum State may
not refuse to extend full faith and credit to the legislatively immunized acts of a sister State when such a *26 refusal
interferes with the sister State's capacity to fulfill its own core sovereign responsibilities.

Footnote 24 does not exist in a vacuum; Justice Blackmun's dissent in Nevada v. Hall places it in perspective. Justice
Blackmun warns against almost precisely what has occurred in this situation. (“States probably will decide to modify
their tax-collection and revenue systems in order to avoid the collection of judgments.” Id. at 429.) Footnote 24's
cautionary instructions have appeared in other decisions of this Court, as well. For example: Justice Stevens, the author
of the majority opinion in Nevada v. Hall, authored a concurring opinion in Allstate Insurance Co. v. Hague, 449 U.S.

302(1980), 13 that is consistent with California's suggested rule. Justice Stevens recognized *27 that full faith and credit
mandates that States not infringe on other State's sovereignty:

13

In Alistate, a Wisconsin resident employed in Minnesota died on his way to work in Minnesota when the motorcycle he was
on was struck from behind by an automobile while he was still in Wisconsin. The operators of both vehicles were Wisconsin
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residents, neither of who had valid insurance. The decedent had a policy covering three vehicles he owned with uninsured
motorist coverage for $15,000 for each vehicle. Id. at 305. The widow moved to Minnesota for reasons unrelated to the
litigation and filed suit in Minnesota, where she sought declaratory relief under Minnesota law that the three policies could
be “stacked.” The defendant claimed that Wisconsin law, which precluded such “stacking,” should apply. Ibid. The plurality
opinion of this Court concluded that full faith and credit did not require Minnesota to apply Wisconsin law because, even
though application of Minnesota law may have been unsound as a matter of conflict of laws, there was no threat to Wisconsin's
sovereignty by allowing the use of Minnesota's substantive law. Id. at 313. The plurality opinion further concluded that
due process did not prevent Minnesota from applying its own law since neither the “stacking” rule itself nor Minnesota's
application of it to the private litigants raised any serious question of fairness. Id. at 320.

The Full Faith and Credit Clause implements this design by directing that a State, when acting as a forum for litigation
having multistate aspects or implications, respect the legitimate interests of other States and avoid infringement upon
their sovereignty.

Id. at 322 (Stevens, J., concurring). While “respect [for] the legitimate interests of other States” (ibid.) acknowledges the
need for an interest-based test in some circumstances Justice Stevens' recognition that States must “avoid infringement
upon [other State's] sovereignty,” (ibid.) suggests the need for an effect-based test that focuses on interference or
“infringement upon ... sovereignty.” Ibid. Justice Stevens also explained that:

The kind of state action the Full Faith and Credit Clause was designed to prevent has been described in a variety of ways
by this Court. In Carroll v. Lanza, 349 U.S. 408, 413 (1955), the Court indicated that the Clause would be invoked to
restrain “any policy of hostility to the public Acts” of another State. In Nevada v. Hall, supra, at 424, n. 24, we approved
action which “pose[d] no substantial threat to our constitutional system of cooperative federalism.” And in Thomas v.
Washington Gas Light Co., U.S. 261, 272 (1980), the plurality opinion described the purpose of the Full Faith and Credit
Clause as the prevention of “parochial entrenchment on the interests of other States.”

Id. at 323 n.10 (Stevens, J., concurring). These concerns are addressed in the present case by an effect-based rule. For
example: his statement that Nevada v. Hall posed “no *28 substantial threat to our constitutional system of cooperative
federalism,” ibid. is especially significant because it suggests that in a proper case — such as this case — where there is
such a threat, the Full Faith and Credit Clause would bar the forum State from using its own law when doing so would
create — as here — a “substantial threat to our constitutional system of cooperative federalism.” Ibid. California's effect-
based test accomplishes this. In addition, California's suggested rule is the very least that is necessary to guard against
the evils Justice Stevens identified in Allstate, and specifically to “restrain ‘any policy of hostility to the public Acts' of
another State,” and to prevent the “parochial entrenchment on the interests of other States.” Ibid.

3. The Jurisprudence of Other State's Interpreting And Applying Nevada v. Hall Supports California's Suggested Rule

The courts of other States have also recognized (as footnote 24 suggests) that Nevada v. Hall's interest-based test is
inadequate and does not apply where the case deals with a forum State's interference with a sister State's ability to carry
out its core sovereign responsibilities. These cases fully support the rule California advances: that a forum State may not
refuse to extend full faith and credit to the legislatively immunized acts of a sister State when such a refusal interferes
with the sister State's capacity to fulfill its own core sovereign responsibilities. These cases recognize that the failure to
extend full faith and credit under such circumstances has an adverse effect on principles of cooperative federalism.

In Guarini v. New York, 521 A.2d 1362 (N.J. Super. Ct.), aff'd, *29 521 A.2d 1294, 1366-67 (N.J. Super. Ct. App. Div.
1986), cert. denied, 484 U.S. 817 (1987), New Jersey claimed that the Statue of Liberty and the island on which it is
located were under its jurisdiction and sovereignty. New York had exercised jurisdiction over the statue and the island
for at least 150 years. New Jersey sued the State of New York in a New Jersey court, but the New Jersey court dismissed
the case in reliance on footnote 24 of Nevada v. Hall. Guarini held that the “ruling [in Nevada v. Hall] did not mean that
a state could be sued in another state as a matter of course.” Id. at 1366. The court dismissed the action based on the
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threat it posed to the constitutional system of cooperative federalism, including a potential “cascade of lawsuits” by one
State's citizens against neighboring States:

The present case clearly requires a “different analysis” and a “different result.” ... Plaintiff if successful, would clearly
interfere with New York's capacity to fulfill its own sovereign responsibility over those two islands in accordance with
and as granted by the 1833 compact. Exercise of jurisdiction by this court would thereby pose a “substantial threat to
our constitutional system of cooperative federalism.”

Ibid.

In Mejia-Cabral v. Eagleton School, Inc., No. 97-2715, 1999 Mass. Super. LEXIS 353 (Mass. Super. Ct. Sept. 15, 1999),
plaintiff sued a Massachusetts school in a Massachusetts state court for wrongful death caused by a juvenile delinquent
attendee. The State of Connecticut was joined as a third-party defendant under the theory that it negligently placed the
juvenile at the school. The Massachusetts court dismissed the State of Connecticut as a defendant, noting that:

*30 The prospect of one state's court deciding whether another state was negligent in selecting a particular rehabilitation
program for a juvenile offender is profoundly troubling, and this court's assertion of jurisdiction over such a claim
against the State of Connecticut would pose a “substantial threat to our constitutional system of cooperative federalism.”
The State of Connecticut makes a compelling argument that this third-party complaint would, if allowed to proceed,
“interfere with [Connecticut's] capacity to fulfill its own sovereign obligations” and that recognition of its sovereign
immunity is therefore mandatory.

Id. at *6 (citations omitted).

Both Mejia-Cabral and Guarini acknowledged the lawsuits against Connecticut and New York, respectively, interfered
with those States' ability to carry out their sovereign functions. The Massachusetts court in Mejia-Cabral acknowledged
that allowing the third-party complaint to proceed against the State of Connecticut would “interfere with [Connecticut's]
capacity to fulfill its own sovereign obligations.” Ibid. Similarly, the New Jersey court in Guarini acknowledged that
if the plaintiff prevailed in the lawsuit, that result “would clearly interfere with New York's capacity to fulfill its own
sovereign responsibility.” Guarini, 521 A.2d at 1366-67.

Both courts also recognized that it was this interference with a State's capacity to fulfill its sovereign responsibilities
that posed the substantial threat to constitutionally-based cooperative federalism. Finally, both courts concluded that
these threats to cooperative federalism were unacceptable; they clearly recognized the need to remedy threats to our
constitutional system of cooperative federalism. A similar threat to cooperative federalism *31 exists in the present
case; it is this threat that is the justification for the effect-based rule that California asks this Court to adopt.

B. The Nevada State Court Is Required to Extend Fun Faith and Credit to California's
Immunity Statutes in This Case Because Its Refusal to Do So Would Interfere
with California's Capacity to Fulfill its Own Core Sovereign Responsibilities

California has established above that full faith and credit requires the adoption of the rule that a forum State may not
refuse to extend full faith and credit to the legislatively immunized acts of a sister State when such a refusal interferes with
the sister State's capacity to fulfill its own core sovereign responsibilities. When this case is examined under the rule, it is
clear that Nevada courts must extend full faith and credit to California's immunity laws because (1) California's conduct
of the Hyatt residency tax audit is a core sovereign responsibility, and (2) Nevada's refusal to extend full faith and credit
to California's immunity statutes interfered with California's capacity to fulfill its core sovereign responsibilities.
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1. California's Rule Applies in This Case Because the FTB's Conduct
of the Hyatt Residency Tax Audit Is a Core Sovereign Responsibility

The power to tax is the most essential sovereign power of a state because it is the means by which government is able
to function. Exercise of this power is unquestionably a core sovereign responsibility. “ ‘[TJaxes are the life-blood of
government.”” *32 Franchise Tax Board v. United States Postal Serv., 467 U.S. 512, 523 (1984) (quoting Bull v. United
States, 295 U.S. 247, 259 (1935)). This Court has recognized “ ‘the imperative need of a State to administer its own
fiscal operations' ” and that little is “ ‘so important a local concern as the collection of taxes.” ” Franchise Tax Board v.
Alcan Aluminum Ltd., 493 U.S. 331, 338 (1990). Although there is no clear definition of what constitutes a core sovereign
responsibility, the cases cited above underscore the vital nature of the collection of state taxes, and the administration
of state tax laws. Indeed, it is fair to say that California's income tax laws and its laws for the administration of income
taxes are fundamental to its fiscal integrity. It is difficult, in fact, to imagine a more core sovereign responsibility than
the administration of a tax system and the collection of taxes thereunder.

The notion that state taxes are too important to the States to be interfered with by outside influences is further
underscored by the fact that Congress has enacted the Tax Injunction Act (28 U.S.C. § 1341), which recognizes that
the autonomy and fiscal stability of the States survive best when state tax systems are not subject to scrutiny in federal

courts. Fair Assessment in Real Estate Assnv. McNary, 454 U.S. 100, 102-03 (1981). 14

14 For example: California v. Grace Brethren Church, 457 U.S. 393, 408-11 (1982), recognized the importance of tax

administration to local government when it upheld the dismissal of a plaintiff's action pursuant to the Tax Injunction Act on
the grounds, inter alia, that tax collection constitutes an important local concern of the State.

The determination of residency is a foundational step in the collection of state personal income taxes. Here, all of the
FTB's acts were performed as a part of the determination of *33 residency, and thus were undertaken as part of the State
of California's inherent sovereign responsibility and power to assess and collect taxes. The process used by California

is typical and reasonable given the nature of Hyatt's residency claims. 15 Any reasonable long-time California resident
who claims to move to Nevada at virtually the instant he realizes $40 million in income should expect that California
would use the normal procedures at its disposal to ascertain the validity of the alleged change of residence.

15

The Nevada Supreme Court originally found that “the myriad of depositions and documents submitted to the court are
undisputed and indicate that Franchise Tax Board's investigative acts were in line with a standard to detarmine residency
status for taxation pursuant to its statutory authority.” Pet.App. at pp. 42-43.

No State can effectively carry out its tax administration functions without being able to freely review and investigate
taxpayer's claims, even when they involve a claimed change of residency. Where the claimed events allegedly take place
outside of the State, effectve review and investigation necessarily involves some out-of-state review; however, the out-
of-state investigaton and review is also a core sovereign function. Here, California would have neglected its sovereign
responsibility had it not undertaken some investigation in Nevada of Hyatt's alleged new residence. Full faith and credit
must require the Nevada courts to apply California's governmental immunity laws regarding tax administration and

collection to the entirety of the FTB's conduct, including its conduct in Nevada. 16

16

It is worth repeating that the conduct in Nevada was minimal. The FTB auditor only made two short trips to Nevada and
sent correspondence from California to third parties in Nevada in an attempt to verify the truth of Hyatt's claims regarding
his alleged relocation to Nevada. This contact in Nevada is insignificant in comparison to the hundreds of hours of audit
time expended in California. JA at pp. 236-237. In fact, the Nevada court noted that ninety-seven percent of the conduct
complained about occurred outside the forum State of Nevada. JA at pp. 236-237.
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*34 2. California's Rule Applies in This Case Because Nevada Interfered
with California's Capacity to Conduct the Hyatt Residency Tax Audit

It is clear that Nevada's refusal to extend full faith and credit to California's tax immunity statutes interfered with
California's ability to carry out its core sovereign responsibility to assess and collect taxes. California has a comprehensive
tax system that balances revenue collection with taxpayer protections: on the one side it protects taxpayers by (1)

permitting administrative review of tax assessments 17, (2) establishing a taxpayer's cause of action for a tax agency's
failure to follow published procedures 18 and (3) allowing de novo judicial review of administrative tax determinations

upon payment of the tax. 19 On the other side, however, it provides protection to the State, its agencies, officials and
employees by providing specified *35 immunities in connection with the administration of the tax system and the
collection of taxes. This tax system reflects the California legislature's best efforts to achieve the proper balance.

17

Hyatt still has a full slate of administrative remedies available to him including: a complete review of the tax assessment at the
protest stage (Cal. Rev. & Tax. Code §§ 19041, 19044); and, an independent administrative review by the five-member State
Board of Equalization (Cal. Rev. & Tax. Code §§ 19045-47).

18 Cal. Rev. & Tax. Code § 21021.

19 In fact, when the issue is residency — as it is here — once a taxpayer exhausts his administrative review, he is entitled to file

a lawsuit seeking declaratory relief as to his residence without the necessity of prepaying the tax. Cal. Rev. & Tax. Code §
19381; Cal. Civ. Proc. Code § 1060.5.

The general effect of Nevada's refusal to give full faith and credit to California's immunities is to skew the tax system;
thus, Hyatt retains all the benefits provided under California law, but Nevada has relieved him of the burdens. The effect
of this is to interfere with California's capacity to assess and collect taxes. In addition, Nevada's refusal to extend full
faith and credit has deprived California of reasonable reliance on an immunity statute that specifically protects its ability
to enforce state tax laws.

More specifically, Nevada's refusal to give full faith and credit to California's immunities will interfere with the FTB's
residency audit program, the conduct of which is a core sovereign responsibility. As part of the residency audit of
Hyatt, the FTB disclosed minimal identifying information about him to others in order to determine his residency under
California law. J.A. at pp. 181-191. Hyatt claims he was injured by these disclosures; however, California is immune
from liability for these injuries under California Government Code § 860.2. By refusing to extend full faith and credit,
Nevada has exposed the FTB's residency audit processes to both the additional legal expenses from protracted, out-of-
state tort litigation, as well as potentially unlimited damages. This exposure to unlimited liability will necessarily have a
chilling effect upon residency audits, which often require consulting third party sources and making minimal information
disclosures out of state. Thus, by refusing to extend full faith and credit, the Nevada courts have interfered with the
FTB's entire residency audit program.

*36 Furthermore, the Nevada courts have directly, and knowingly, interjected themselves into California's
administrative process. The Discovery Commissioner held variously that:

1. “[T]he entire process of the FTB audits of Hyatt, including the FTB assessments of taxes and the protests, is at issue
in the case and a proper subject of discovery....” JA at p. 133.

2. “[T]he process of FTB audits directed at Hyatt is squarely at issue in this case.” JA at p. 133.

3. “[T]he process ... is fair game ... and if you think otherwise you will have to have the judge say that.... [T]he process
is what is under attack here....” JA at p. 133.
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The protective order, issued by the trial court, and left in place by the Nevada Supreme Court (Pet.App. at pp.
22-35), blocks normal access to information relevant to the underlying tax assessments by denying material produced
in this litigation to the California administrative process. The Nevada court's protective order dictates the mechanics
of how California can use its own statutory power to obtain information in a tax audit by requiring a notice and
demand procedure not contained in California law. California's normal practice of reviewing tax matters, which requires
the exhaustion of administrative remedies, has been effectively bypassed. The ruling of the Nevada Supreme Court
rejects California's recognized claims of privilege, including the attorney-client privilege, and *37 interposes Nevada's
interpretation of such privileges. JA at pp. 135-146. And none of these intrusions include the toll on FTB employees

and resources. -

20

The Nevada District Court allowed the deposition of 24 witnesses, mostly FTB employees who were not involved at all with the
Hyatt audit. These depositions totaled 315 hours of testimony and 11,000 pages of transcripts, and included 340 demands for
documents made of deposed witnesses, and 5 separate voluminous written document demands which included 329 individual
document demands, for which the FTB produced 17,514 pages of documents. Record of Proceedings at Volume 3, Item 11,
Exhibit 8, pp. 420-422.

Finally, if extrapolated, it is clear that the widespread application of the rule set down by the Nevada Supreme Court
could (and perhaps would) interfere with (and likely cripple) the States' ability to conduct any number of various
programs that are vital to state interests, each of which is a core sovereign responsibility. In order to ensure that this does
not occur, and to protect the balance inherent in our Constitution's system of cooperative federalism, it is important that
this Court affirm that full faith and credit applies in this case.

*38 CONCLUSION

Based on the foregoing reasons, Petitioner respectfully requests that this Court reverse the April 4, 2002 order of the
Nevada Supreme Court and order that this case be dismissed and the protective order vacated.

*1a United States Constitution
Article IV

Section 1. Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every
other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings
shall be proved and the Effect thereof.

California Code of Civil Procedure
§ 1060.5. Action by one claiming to be nonresident for income tax purposes

Any individual claiming to be a nonresident of the State of California for the purposes of the Personal Income Tax Law
may commence an action in the Superior Court in the County of Sacramento, or in the County of Los Angeles, or in the
City and County of San Francisco, against the Franchise Tax Board to determine the fact of his or her residence in this
state under the conditions and circumstances set forth in Section 19381 of the Revenue and Taxation Code.

California Government Code

§ 860.2. Injuries caused by proceedings or application of laws
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Neither a public entity nor a public employee is liable for an injury caused by:
(a) Instituting any judicial or administrative proceeding or action for or incidental to the assessment or collection of a tax.

*2a (b) An act or omission in the interpretation or application of any law relating to a tax.

California Government Code
§ 905.2. Claims for money or damages against state

There shall be presented in accordance with Chapter 1 (commencing with Section 900) and Chapter 2 (commencing with
Section 910) of this part all claims for money or damages against the state:

(a) For which no appropriation has been made or for which no fund is available but the settlement of which has been
provided for by statute or constitutional provision.

(b) For which the appropriation made or fund designated is exhausted.
(c) For money or damages (1) on express contract, or (2) for an injury for which the state is liable.

(d) For which settlement is not otherwise provided for by statute or constitutional provision.

California Government Code
§ 911.2. Time of presentation of claims; limitation

A claim relating to a cause of action for death or for injury to person or to personal property or growing crops shall
be presented as provided in Article 2 (commencing with Section 915) of this chapter not later than six months after the
accrual of the cause of action. A claim relating to any other cause of action shall be presented as provided in Article 2
(commencing with Section 915) of this chapter *3a not later than one year after the accrual of the cause of action.

California Government Code
§ 945.4. Necessity of written claim acted upon by board or deemed to have been rejected

Except as provided in Sections 946.4 and 946.6, no suit for money or damages may be brought against a public entity on
a cause of action for which a claim is required to be presented in accordance with Chapter 1 (commencing with Section
900) and Chapter 2 (commencing with Section 910) of Part 3 of this division until a written claim therefor has been
presented to the public entity and has been acted upon by the board, or has been deemed to have been rejected by the
board, in accordance with Chapters 1 and 2 of Part 3 of this division.

California Revenue & Taxation Code
§ 17001. Short title

This part is known and may be cited as the “Personal Income Tax Law.”
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California Revenue & Taxation Code
§ 17014. Resident

(a) “Resident” includes:
(1) Every individual who is in this state for other than a temporary or transitory purpose.
(2) Every individual domiciled in this state who is outside the state for a temporary or transitory purpose.

*4a (b) Any individual (and spouse) who is domiciled in this state shall be considered outside this state for a temporary
or transitory purpose while that individual:

(1) Holds an elective office of the government of the United States, or

(2) Is employed on the staff of an elective officer in the legislative branch of the government of the United States as
described in paragraph (1), or

(3) Holds an appointive office in the executive branch of the government of the United States (other than the armed
forces of the United States or career appointees in the United States Foreign Service) if the appointment to that office
was by the President of the United States and subject to confirmation by the Senate of the United States and whose
tenure of office is at the pleasure of the President of the United States.

(c) Any individual who is a resident of this state continues to be a resident even though temporarily absent from the state.

(d) For any taxable year beginning on or after January 1, 1994, any individual domiciled in this state who is absent from
the state for an uninterrupted period of at least 546 consecutive days under an employment-related contract shall be
considered outside this state for other than a temporary or transitory purpose.

(1) For purposes of this subdivision, returns to this state, totaling in the aggregate not more than 45 days during a taxable
year, shall be disregarded.

(2) This subdivision shall not apply to any individual, including any spouse described in paragraph (3), who *5a has
income from stocks, bonds, notes, or other intangible personal property in excess of two hundred thousand dollars
($200,000) in any taxable year in which the employment-related contract is in effect. In the case of an individual who is
married, this paragraph shall be applied to the income of each spouse separately.

(3) Any spouse who is absent from the state for an uninterrupted period of at least 546 consecutive days to accompany a
spouse who, under this subdivision, is considered outside this state for other than a temporary or transitory purpose shall,

for purposes of this subdivision, also be considered outside this state for other than a temporary or transitory purpose.

(4) This subdivision shall not apply to any individual if the principal purpose of the individual's absence from this state
is to avoid any tax imposed by this part.

California Revenue & Taxation Code
§ 17015. Nonresident

“Nonresident” means every individual other than a resident.
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California Revenue & Taxation Code
§ 17016. Presumption of residence; rebuttal

Every individual who spends in the aggregate more than nine months of the taxable year within this State shall be
presumed to be a resident. The presumption may be overcome by satisfactory evidence that the individual is in the State
for a temporary or transitory purpose.

*6a California Revenue & Taxation Code
§ 19041. Protest against proposed deficiency assessment; time; contents

(a) Within 60 days after the mailing of each notice of proposed deficiency assessment the taxpayer may file with the
Franchise Tax Board a written protest against the proposed deficiency assessment, specifying in the protest the grounds
upon which it is based.

(b) Any protest filed with the Franchise Tax Board on or before the last date specified for filing that protest by the
Franchise Tax Board in the notice of proposed deficiency assessment (according to Section 19034) shall be treated as
timely filed.

(c) The amendments made by the act adding this subdivision [FN1] shall apply to any notice mailed after December
31, 1999.

California Revenue & Taxation Code
§ 19044. Protest; reconsideration of assessment; hearing

(a) If a protest is filed, the Franchise Tax Board shall reconsider the assessment of the deficiency and, if the taxpayer
has so requested in his or her protest, shall grant the taxpayer or his or her authorized representatives an oral hearing.
Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code does not apply
to a hearing under this subdivision.

(b) The Franchise Tax Board may act on the protest in whole or in part. In the event the Franchise Tax Board acts on
the protest in part only, the remaining part of the *7a protest shall continue to be under protest until the Franchise
Tax Board acts on that part.

California Revenue & Taxation Code
§ 19045. Protest; finality of action; time for appeal

(a) The Franchise Tax Board's action upon the protest, whether in whole or in part, is final upon the expiration of 30 days
from the date when it mails notice of its action to the taxpayer, unless within that 30-day period the taxpayer appeals in
writing from the action of the Franchise Tax Board to the board.

(b)(1) The Franchise Tax Board's notice of action upon protest shall include the date determined by the Franchise Tax
Board as the last day on which the taxpayer may file an appeal with the board.
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(2) Any appeal to the board filed by the taxpayer on or before the date for filing an appeal specified in the notice (pursuant
to paragraph (1)) shall be treated as timely filed.

(c) This section shall apply to any notice mailed after December 31, 1999.

California Revenue & Taxation Code
§ 19046. Appeal to Board of Equalization; addressing and mailing

Two copies of the appeal and two copies of any supporting documents shall be addressed and mailed to the State Board
of Equalization at Sacramento, California. Upon receipt of the appeal, the board shall provide one copy of the appeal
and one copy of any supporting *8a documents to the Franchise Tax Board at Sacramento, California.

California Revenue & Taxation Code
§ 19047. Appeal; hearing and determination; notice

The board shall hear and determine the appeal and thereafter shall forthwith notify the taxpayer and the Franchise Tax
Board of its determination and the reasons therefor.

California Revenue & Taxation Code

§ 19381. Equitable process against assessment or collection;
action to determine residence; stay of tax based upon residence

No injunction or writ of mandate or other legal or equitable process shall issue in any suit, action, or proceeding in
any court against this state or against any officer of this state to prevent or enjoin the assessment or collection of any
tax under this part; provided, however, that any individual after protesting a notice or notices of deficiency assessment
issued because of his or her alleged residence in this state and after appealing from the action of the Franchise Tax Board
to the State Board of Equalization, may within 60 days after the action of the State Board of Equalization becomes final
commence an action, on the grounds set forth in his or her protest, in the Superior Court of the County of Sacramento, in
the County of Los Angeles or in the City and County of San Francisco against the Franchise Tax Board to determine the
fact of his or her residence in this state during the year or years set forth in the notice or notices of deficiency assessment.
No tax based solely upon the residence of such *9a an individual shall be collected from that individual until 60 days
after the action of the State Board of Equalization becomes final and, if he or she commences an action pursuant to this
section, during the pendency of the action, other than by way of or under the jeopardy assessment provisions of this part.

California Revenue & Taxation Code
§ 19501. Administration and enforcement; creation of districts; branch offices

The Franchise Tax Board shall administer and enforce Part 10 (commencing with Section 17001), Part 10.7 (commencing
with Section 21001), Part 11 (commencing with Section 23001), and this part. For this purpose, it may divide the state
into a reasonable number of districts, in each of which a branch office or offices may be maintained during all or part
of the time as may be necessary.

California Revenue & Taxation Code
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§ 19504. Examination of books and papers; oral examination of taxpayer and witnesses; subpoenas

(a) The Franchise Tax Board, for the purpose of administering its duties under this part, including ascertaining the
correctness of any return; making a return where none has been made; determining or collecting the liability of any
person in respect of any liability imposed by Part 10 (commencing with Section 17001), Part 11 (commencing with Section
23001), or this part (or the liability at law or in equity of any transferee in respect of that liability); shall have the power to
require by demand, that an entity of any kind including, but not limited to employers, persons, or financial institutions
provide *10a information or make available for examination or copying at a specified time and place, or both, any
book, papers, or other data which may be relevant to that purpose. Any demand to a financial institution shall comply
with the California Right to Financial Privacy Act set forth in Chapter 20 (commencing with Section 7460) of Division
7 of Title 1 of the Government Code. Information which may be required upon demand includes, but is not limited to,
any of the following:

(1) Addresses and telephone numbers of persons designated by the Franchise Tax Board.

(2) Information contained on Federal Form W-2 (Wage and Tax Statement), Federal Form W-4 (Employee's
Withholding Allowance Certificate), or State Form DE-4 (Employee's Withholding Allowance Certificate).

(b) The Franchise Tax Board may require the attendance of the taxpayer or of any other person having knowledge in
the premises and may take testimony and require material proof for its information and administer oaths to carry out
this part.

(¢) The Franchise Tax Board may issue subpoenas or subpoenas duces tecum, which subpoenas must be signed by any
member of the Franchise Tax Board and may be served on any person for any purpose.

(d) Obedience to subpoenas or subpoenas duces tecum issued in accordance with this section may be enforced by
application to the superior court as set forth in Article 2 (commencing with Section 11180) of Chapter 2 of Part 1 of
Division 3 of Title 2 of the Government Code.

(¢) When examining a return, the Franchise Tax Board shall not use financial status or economic reality *11a
examination techniques to determine the existence of unreported income of any taxpayer unless the Franchise Tax Board
has a reasonable indication that there is a likelihood of unreported income.

(f) The amendments made by the act adding this subdivision shall apply to any examination beginning on or after the
effective date of this act.

California Revenue & Taxation Code

§ 21021. Action by taxpayer aggrieved by action or omission by officer or employee in
reckless disregard of published procedures; amount of damages; frivolous position; penalty

(a) If any officer or employee of the board recklessly disregards board published procedures, a taxpayer aggrieved by
that action or omission may bring an action for damages against the State of California in superior court.

(b) In any action brought under subdivision (a), upon a finding of liability on the part of the State of California, the state
shall be liable to the plaintiff in an amount equal to the sum of all of the following:

(1) Actual and direct monetary damages sustained by the plaintiff as a result of the actions or omissions:

AA002573



Franchise Tax Bd. of California v. Hyatt, 2002 WL 31827845 (2002)

(2) Reasonable litigation costs, as defined for purposes of Sections 19420 and 26491. [FN1]

(c) In the awarding of damages under subdivision (b), the court shall take into consideration the negligence or omissions,
if any, on the part of the plaintiff which contributed to the damages.

*12a (d) Whenever it appears to the court that the taxpayer's position in the proceedings brought under subdivision
(a) is frivolous, the court may impose a penalty against the plaintiff in an amount not to exceed ten thousand dollars
($10,000). A penalty so imposed shall be paid upon notice and demand from the board and shall be collected as a tax
imposed under Part 10 (commencing with Section 17001) or Part 11 (commencing with Section 23001).

Title 18 California Code of Regulations § 17014 (1988)
Who Are Residents and Nonresidents.

The term “resident,” as defined in the law, includes (1) every individual who is in the State for other than a temporary
or transitory purpose, and (2) every individual who is domiciled in the State who is outside the State for a temporary or
transitory purpose. All other individuals are nonresidents.

Under this definition, an individual may be a resident although not domiciled in this State, and, conversely, may be
domiciled in this State without being a resident. The purpose of this definition is to include in the category of individuals
who are taxable upon their entire net income, regardless of whether derived from sources within or without the State,
all individuals who are physically present in this State enjoying the benefit and protection of its laws and government,
except individuals who are here temporarily, and to exclude from this category all individuals who, although domiciled
in this State, are outside this State for other than temporary or transitory purposes, and, hence, do not obtain the benefits
accorded by the laws and Government of this State.

*13a If an individual acquires the status of a resident by virtue of being physically present in the State for other than
temporary or transitory purposes, he remains a resident even though temporarily absent from the State. If, however, he
leaves the State for other than temporary or transitory purposes, he thereupon ceases to be a resident.

If an individual is domiciled in this State, he remains a resident unless he is outside of this State for other than temporary
or transitory purposes.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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QUESTION PRESENTED

Whether the Full Faith and Credit Clanse requires the
Mevada state courts to apply Celifornia immunity law, rather
than MNevada law, to tort claims alleging intentional mis-
conduct against a Nevada citizen in Nevade, even though
Nevada has substantive lawmaking autherity over the subject
metter of the lawsuit,

Y
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STATEMENT

The issues in this case arise out of a tort suit brought by
respondent Hyatt, a Nevada citizen, m Nevada state courl
against petitioner Franchise Tex Board of the State of California
(the “Board” or “FTB"). I & motion for summary judgment
seeking dismissal of all -:laij'ns.ﬂreBna:d asserted, among other
defenses, that the Full Faith and Credit Clause, U.S. Const., art.
IV, § 1, compelled the Wevada courts to apply California law to
the claims, in particular Califoria law that allegedly shields the
Board from liability for both negligent and intentional torts.
The state district court denied the motion. On 2 petition for
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